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REPORTS OF ALL DECISIONS 


RENDERED IN INSURANCE CASES IN THE FEDERAL COURTS, AND IN 
THE STATE COURTS OF LAST RESORT. 


LIFE. 


SEEBURGER vy. METROPOLITAN LIFE INS. CO. (No. 16748.) 
(St. Louis Court of Appeals. Missouri. June 22, 1928.) 
253 Southwestern Reporter, 485. 


INSURANCE—NONFORFEITABLE PAID-UP INSURANCE—POL.- 
ICY HELD NOT TO CONTAIN PROVISION FOR UNCONDI- 
TIONAL COMMUTATION FOR NONFORFEITABLE PAID- 
UP INSURANCE, THUS RENDERING _NONFORFEITURE 
STATUTE APPLICABLE. 


An insurance policy which provided, “If the owner shall not, withie 
three months from due date of premium in default, surrender this policy 
* * * for a cash surrender value or for indorsement for term insurance 
or paid-up insurance, * * * the insurance shall be continued for a 
‘reduced amount of paid- up life insurance, as provided in the third option, 
held not to provide for an unconditional commutation for nonforfeitable 
paid-up insurance in a smaller amount, and therefore the nonforfeiture 
statutes applied and entitled insured to extended insurance. 


(For other cases, see Insurance, Dec. Dig. § 367[1].) 


Appeal from St. Louis Circuit Court; Franklin Ferriss, Judge. 
“Not to be officially published.” 


Action by Viola M. Seeburger against the Metropolitan Life Insur- 
ance Company. Judgment for plaintiff in insufficient amount, and se 
appeals. Reversed and remanded, with directions. 


Oscar J. Wendt and James J. O’Donohoe, both of St. Louis, for ap- 
pellant. 
Fordyce, Holliday & White, of St. Louis, for respondent. 


Daues, J. This is an action upon a life insurance policy brought by 
the beneficiary, the widow of the insured, Louis Seeburger. At the trial 
below, plaintiff recovered a judgment which, however, she deemed insuf- 
ficient, and thus plaintiff has brought the case here on appeal. 

The case was virtually tried on an agreed statement of facts. There 
was some oral testimony to the effect that claim was made and that proor 
of death was furnished defendant within 90 days from death of insur 
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and there was other oral proof which, in so far as this appeal is con- 
cerned, is not of vital concern. Plaintiff, the beneficiary, claims the full 
amount of the policy, to wit, $1,000, less the foreborne premium and loan 
thereon, leaving $907.22, on the. ground that she was entitled to extended 
insurance under the facts and the terms of the policy. The insurance-com- 
pany, on the other hand, claims that the beneficiary was entitled to only 
$170.18 as paid-up insurance in accordance with the policy and the facts 
attendant. At the close of the case the court gave defendant’s instruction 
directing a verditt in favor of plaintiff in the lesser sum of $170.18, with 
interest from November 8, 1918, making.a total amount of $176.18; there 
was a verdict and judgment for that amount. We have before us but 
the one question, and that is to give an interpretation under our statutes 
of the insurance contract entered into between the insured and the in- 
surance company. 

We set out so much of the agreed statement of facts as is necessary 
for an understanding of the particular issue before us. It was agreed: 


“That on or about the 13th day of November, 1911, the defendant is- 
sued to Louis Seeburger, of the city of St. Louis, state of Missouri, its 
certain policy of insurance in the sum of $1,000, No. 800478-A, a copy of 
said policy being herewith attached and marked ‘Exhibit A,’ and shall be 
considered a part hereof. (Said policy is omitted here because material 
parts are elsewhere set forth herein.) 

“That six annual premiums were paid upon said policy, the last of 
said premiums being paid on the 13th day of November, 1916. The an- 
nual premium payable on said policy of $29.07, due on the 13th day of 
November, 1917, was not paid, nor were any further premiums paid there- 
after on said policy of insurance. 

“That under the terms of said policy same was payable to Christina 
Seeburger, mother of the insured, as beneficiary, with the right to change 
said beneficiary; that, on or about the 25th day of July, 1913, said bene- 
ficiary, Christina Seeburger, was changed to Vicla Mary Seeburger, wife 
of said Louis Seeburger; said change of beneficiary was accepted by said 
Metropolitan Life Insurance Company; that on or about the 10th day of 
February, 1917, in the city of St. Louis, state of Missouri said Louis 
Seeburger and Viola Seeburger, his wife, applied for and obtained from 
defendant a loan in the sum of $57, with interest at the rate of 5 per cent. 
per annum on said loan, and that said loan agreement is herewith attached 
and marked ‘Exhibit B’ (the same is omitted here because elsewhere set 
forth herein) ; that said Louis Seeburger died on or about the 8th day of 
November, 1918. 

“That at the time of the death of said Louis Seeburger said loan, as 
above set out, was not paid nor was the premium due November 13, 1917, 
paid on said policy of insurance. 

“It is admitted that at the date of lapse, November 13, 1917, the policy 
had acquired a reserve or net value under the actuaries or Combined Ex- 
perience Table of Mortality, at 4 per cent. interest per annum, of $127.61; 
that in addition said policy was then entitled to a dividend of $3.51, which 
dividend had a reserve value under said table of $3.16, which gave said 
policy a total value of $130.77; that three-fourths of said reserve or net 
value of said policy was $98.08; that deducting the loan of $57, with in- 
terest to date of lapse, viz., $2.15, amounting in all to $59.15 therefrom, 
leaves a balance of said three-fourths of said net or reserve value of 
$38.93, which sum used as a net single premium for temporary insurance, 
under the nonforfeiture laws of the state of Missouri, would purchase 
temporary extended insurance for the full amount written in said policy, 
plus dividends addition, for 5 years and 97 days, or if applied to the pur- 
chase cf paid-up insurance, according to the Actuaries or Combined Ex- 
perience Table of Mortality, with 4 per cent. interest, would secure a 
paid-up value of $13V7.90; that the value guaranteed by said policy is 
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founded on the American Experience Table of Mortality at 34% .over cent. 
per annum, which gives a greater reserve or net value thar «ulated 
under the Missouri nonforfeiture statutes which uses the ’ -*~ies or 
Combined Experience Table of Mortality with 4 per cei... imccreot per 
annum; that at the date of lapse of said policy, to wit, Nowember 13, 1917, 
said policy under its terms and computed on said American Experience Ta- 
ble of Mortality, with 3% per cent interest, had a cash value of $109, sub- 
ject to said indebtedness of $59.15, leaving a balance of $49.85; that in 
addition thereto said policy was then entitled to a dividend of $3.51, which 
gave a total value of $53.36, which if applied to the purchase of paid-up 
insurance according to the American Experience Table of Mortality, with 
3% per cent. interest, would secure a paid-up value of $170.18, which was 
greater than the paid-up insurance provided for in article II of chapter 
61 of the revised Statutes of Missouri 1909. 

“That neither the plaintiff nor the said Louis Seeburger surrendered 
said policy to defendant at its home office within three months from No- 
vember 13, 1917, for cash-surrender value nor for indorsement for term 
insurance or paid-up insurance, as provided under the head of options 
on surrender or lapse in said policy of insurance. 

“That upon the death of said Louis Seeburger the defendant tendered 
to plaintiff the sum of $170.18, which tender was by the plaintiff declined.” 


The question before the lower court, and before us, is whether the 
policy provides for ‘‘an unconditional commutation of the policy for non- 
forfeitable paid-up insurance” on the default in the payment of a pre- 
mium. The provisions of the policy to be considered in order to deter- 
mine this question are as follows: 


“Options on Surrender or Lapse——Upon failure to pay any premium 
or any part thereof when due, this policy, except as otherwise provided 
herein, shall immediately lapse. If, however, the lapse occur after three full 
years’ premiums shall have been paid the owner hereof, provided there be 
no indebtedness hereon, shall, upon written request filed with the company 
at its home office together with the presentation of this policy for legal 
surrender or for endorsement within three months from the due date of 
premium in default, be entitled to one of the following options: * * * 

“If the owner shall not, within three months from due date of pre- 
mium in default, surrender this policy to the company at its home office 
for a cash surrender value or for endorsment for term insurance or paid- 
up insurance, as provided in the above options, with pure endowment, if 
any, the insurance shall be continued for a reduced amount of paid-up life 
insurance as provided in the third option.” 


The petition in the instant case was filed on January 15, 1919, and 
judgment was entered June 11, 1919. During the pendency of this appeal 
case of Bothmann v. Metropclitan Life Insurance Company, 231 S. W. 
1007, was decided by this court on May 3, 1921. The Bothmann Case in- 
volved the identical question presented in this record. In that case we in- 
terpreted the contract of insurance, same being almost exactly as the 
policy here involved, and reached the view contended for by the defendant 
in this case. However, we deemed our decision in the Bothman Case in 
conflict with the decision of the Kansas City Court of Appeals in Ross 
v. Capital Life Insurance Company, 205 Mo. App. 243, 228 S. W. 889, 
which was decided May 10, 1920, and accordingly the Bothmann Case was 
certified to the Supreme Court, which court recently decided that case 
(252 S. W. 652), interpreting the policy in accordance with appellant’s 
contention in this case. 

Defendant here takes the same stand that the defendant took in that 
case; that is, that since neither plaintiff nor insured surrendered the 1 0l- 
icy to defendant at its home office within three months from November 
13, 1917, when the last premium was due, for cash surrender value, nor 
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for indorsement for term insurance, or paid-up insurance as provided in 
the options of the policy, that therefore defendant properly contended said 
policy as paid-up insurance for the amount of $170.18. The opinion of 
the Supreme Court, however, holds that the paid-up policy provision was 
not unconditional; the court ‘saying, in part: 


“It will be seen by these cases that a surrender value, or a paid-up 
policy, to be allowed an insured, is not unconditional, if there is any limi- 
tation as to the time or circumstances under which it is to take effect. 
If it is to become effective at a certain time, or upon the existence of cer- 
tain facts, whether anything is required of the insured or not, it is condi- 
tional, and not within the terms of section 6154. 

“Another important feature to consider in determining whether such 
a provision in a policy is unconditional is mentioned in some of the cases. 
In order that the clause of the contract under consideration should avail 
to take the case out of the operation of the nonforfeitable statutes, after 
three annual premiums are paid, it must operate at the time of default. 
Whittaker v. Insurance Co., 133 Mo. App. 664; Paschdag v. Insurance 
Co., 155 Mo. App. 1. c. 195. 

“This would seem to be a reasonable construction of the statute (sec- 
tion 6154), which requires that the policy shall contain a provision ‘for 
the unconditional commutation of the policy for nonforfeitable paid-up 
insurance. If the provision is entirely unconditional, the vesting of the 
right under it must <™ automatic at the moment of the lapse; otherwise, 
it would be conditional.” 


We shall not attempt to add anything to the language of the Supreme 
Court in the Bothmann Case; that opinion fully clears up the question 
held in judgment here. 

We hold therefore that the lower court erred in ruling that plaintiff 
was entitled to the lesser amount on the theory that the policy provided 
for an unconditional commutation for nonforfeitable paid-up insurance. 
The court should have decided that the policy does not provide for an 
unconditional commutation for nonforfeitable paid-up insurance, and ac- 
cordingly should have applied the nonforfeitable provisions of our statutes. 

The judgment is reversed, and the cause remanded, with directions 
to the circuit court to enter judgment for plaintiff in accordance with the 
views herein expressed. 

llen, P. J., and Becker, J., concur. 


DICKEY v. SUPREME TRIBE OF BEN HUR. (No. 3336.) 
(Springfield Court of Appeals. Missouri. June 26, 1923.) 
253 Southwestern Reporter, 417. 


1. INSURANCE—SUICIDE—LIABILITY UNDER SUICIDE PRO- 
VISION IN BENEFIT CERTIFICATE HELD MEASURED 
BY TIME CERTIFICATE HAS BEEN IN FORCE. 

A provision in a fraternal benefit certificate that, “if the member 
named herein while in good standing commits suicide * * * within 
five years from the date of the certificate,” but one-fifth of the benefit 
shall be paid to the beneficiary. has reference to the date of the certificate, 
and the fact that the insured had been a member of the society in good 
standing for more than five years would not entitle the beneficiary to 
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the full benefit, if insured in fact committed suicide within five years from 
the date of the certificate. 


(For other cases, see Insurance, Dec. Dig. § 791[1].) 


2. EVIDENCE — PROOF OF DEATH STATEMENT IN, HELD 
OVERCOME BY PAROL TESTIMONY OF BENEFICIARY. 
In an action on a benefit certificate a statement in the proofs of death 
furnished by plaintiff that deceased committed suicide is deprived of its 
binding force by plaintiff’s testimony that, in making the statement in the 
proofs, she relied upon statements of physicians who attended deceased, 
and not on her own personal knowledge of the facts. 


(For other cases, see Insurance, Dec. Dig. § 265[14].) 


3. INSURANCE—BURDEN OF PROOF AS TO SUICIDE ON IN- 
SURER NOTWITHSTANDING STATEMENT IN PROOFS OF 
DEATH. 

Where a statement in plaintiff's proofs of death that deceased. com- 
mitted suicide was deprived of its binding force by plaintiff’s testimony 
that she relied, in making the proofs, on the statements of doctors, and 
not on her own personal knowledge of the facts, the burden of proof as 
to suicide remained on defendant. 


(For other cases, see Insurance, Dec. Dig. § 817[3].) 


4. INSURANCE—TESTIMONY HELD INSUFFICIENT TO PROVE 
SUICIDE AS MATTER OF LAW. 


Testimony based largely on circumstantial and hearsay evidence held 
insufficient to prove death of insured by suicide as a matter of law. 


(For other cases, see Insurance, Dec. Dig. § 825[3].) 


5. INSURANCE—RULE AS TO PROOF OF SUICIDE HELD AP- 
PLICABLE ONLY WHERE FACTS ARE DETERMINED BY 
THE COURT. 


The rule that to prove suicide by circumstantial evidence alone the 
circumstances relied upon must be so strong as to exclude every other 
reasonable hypothesis does not apply when the case goes to the jury, but 
only determines whether suicide is proved as a matter of law. 

(For other cases, see Insuranice, Dec. Dig. § 825[3].) 


6. INSURANCE — INSTRUCTION AS TO EVIDENCE NECES- 
SARY TO PROVE SUICIDE HELD IMPROPER. 


In an action on a benefit certificate, an instruction that the presump- 
tion against suicide may not be overthrown, except by evidence that is 
clear, cogent, and convincing, and defendant must establish suicide by 
a preponderance or the greater weight of evidence, was erroneous as plac- 
ing too great a burden on defendant; the correct rule being that suicide 
may be established by a preponderance of the evidence the same as any 
other wont in issue, though all the evidence on that question is circum- 
stantial. 

(For other cases, see Insurance, Dec. Dig. § 826[2].) 


Appeal from Circuit Court, Dunklin County; W. S. C. Walker, Judge. 


Action by Mozelle E. Dickey against the Supreme Tribe of Ben Hur. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded. 


Hugh B. Pankey and Hal H. McHaney, both of Kennett, for appel- 
ant 


‘Smith & Zimmerman, of Kennett, for respondent. 
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Cox, P. J. Action upon a fraternal benefit certificate for the death 
of the assured. Verdict and judgment for plaintiff for $1,000, the full 
amount of the certificate, and defendant appealed. 

[1] The validity of the certificate and the death of the assured was 
admitted.. The defense was that the assured had committed suicide and 
that by reason of that fact the liability of defendant was limited to $200, 
which, amount was tendered into court. The benefit certificate provided 
that— 


“If the member named herein while in good standing commits suicide 
* * * within one year from the date of the certificate one-twentieth of 
the amount will be paid to the beneficiary. If within two years * * * 
one-fifteenth; if within three years * * * one-tenth; if within five 
years * * * one-fifth. If after five years of continuous membership 
the member named herein commits suicide while in good standing, the 
full amount of the certificate will be paid.” 


It was shown by the evidence that the assured had been a member 
of the organization for ten or eleven years. She died more than three 
years and less than five years after the benefit certificate sued on was is- 
sued, and by reason of that fact the defendant admitted liability for one- 
fifth of the amount of the certificate. Respondent contends that the fact 
that the deceased had been a member of the organization more than five 
years made the full amount of the certificate due without regard to the 
question of suicide, while appellant insists that the defense of suicide is 
not cut off until the benefit certificate has been in force five years. Nei- 
ther party has cited any authorities that appear to control on that ques- 
tion. We are of the opinion that a fair interpretation of the benefit certi- 
ficate, which is the contract between the parties, leads to the conclusion 
that the length of time the benefit certificate has been in force governs. 
and not the length of time the assured has been a member of the organ- 
ization. We think that is the meaning of the language used in the benefit 
certificate. As we view it, the purpose of the provisions against suicide 
is to protect the organization against fraud by persons taking out benefit 
certificates in contemplation of death by suicide, and there would be no 
reason fer such a provision based solely on the length of time a person 
had been a member of the organization. 

Appellants contend that a peremptory instruction to find for it should 
have been given and bases this contention on two grounds: 

First. Because plaintiff in the proofs of death furnished defendant 
stated the cause of death to be suicide. 

Second. Because all the evidence shows the cause of death to have 
been suicide. 

[2] Plaintiff had stated in the proofs of death that the cause of death 
was suicide, but. when on the witness stand, she explained that by saying 
that she relied upon the statements of the doctors who attended the de- 
ceased in making that statement in. the proofs and not upon her own 
knowledge of how the death occurred. Her testimony was also to the 
effect that she had no personal knowledge of any facts that would show 
that the deceased had committed suicide. We think this explanation on 
her part took away the binding force of the statement in the death proofs 
and left the question open to be determined on the facts developed at the 
trial. Bamberge v. Supreme Tribe Ben Hur, 159 Mo. App. 102, 139 S. 
W. 235; Bennett v. Standard Acc. Ins. Co., 209 Mo. App. 81, 93, 237 S. 
W. 144; Parker v. A®tna Life Ins. Co., 289 Mo. 42, 232 S. W. 708. 

' [3, 4] On the question of suicide, the defendant rightly assumed the 
burden of proof. Two doctors testified that they saw deceased a short 
time before her death, and that in their opinion she died of alkali poison- 
ing, and from statements made by members of the family they assumed 
that she had in some way taken concentrated lye, but whether it was 
taken intentionally or not they had no knowledge, and their testimony 
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as to what they had heard said about concentrated lye was ‘finally held 
by the court to be hearsay and was then excluded by the court. One 
doctor testified that he had said to the deceased, “You wanted to die, 
didn’t you?” and she nodded her head. He then said, “You don’t now, 
do you?” and she shook her head. Later he testified that when this oc- 
curred, the deceased was really unconscious and that her nod and shake 
of the head could not be relied upon as an answer to his questions. The 
husband of deceased testified that his wife had been sick for three years 
and had taken a great deal of medicine. The plaintiff, a daughter of the 
deceased, testified that she went to her mother as soon as possible after 
she was taken suddenly sick. and that her mother gave no expression to 
her of an attempt or desire to commit suicide. That a can of lye was 
found on the top shelf in the pantry, but there was a crust over the hole 
in the can and cobwebs over the top of the can. That there was some 
medicine and lysol upcn the same shelf. She did not see any other can 
of lye around there. There was some evidence in relation to a note writ- 
ten by deceased being in the hands of some one present when the doctors 
were attending the deceased, but at the trial this note could not be found 
and no one who testified was able to give its contents. The foregoing is 
a brief but fair statement of the substance of the testimony of the wit- 
nesses on the question of suicide, and we have no hesitancy in holding 
that it would not have warranted the court in declaring as a matter of 
law that it had been shown that deceased had committed suicide. The 
peremptory instruction to find for defendant was properly refused. 
[5, 6] For the plaintiff, the court gave the following instruction: 


“The court instructs the jury that the law creates a strong presump- 
tion against suicide. and that this presumption may not be overthrown, 
except by evidence that is clear, cogent, and convincing, and before de- 
fendant can prevent a recovery upon the defense of suicide set up and 
pleaded in this action, it must establish such fact of suicide by a prepon- 
derance or the greater weight of evidence, and unless the defendant has 
shown by a preponderance of the evidence that is clear, cogent, and con- 
vincing, that the deceased Lucy E. Walker came to her death by suicide, 
then your verdict should be against the defendant on the question of sui- 
cide.” 

Appellant contends that this instruction is erroneous because it places 
too great a burden on defendant. It insists that as this is a civil case, 
the defense of suicide may be shown by a bare preponderance of the evi- 
dence the same as any other fact in issue and by the same character of 
testimony, while respondent insists that the presumption against suicide, 
based on the natural love of life, is so strong that when circumstantial 
evidence alone is relied upon to prove suicide, the presumption against 
it cannot be rebutted except by evidence that is clear, cogenit, and con- 
vincing, and that therefore the instruction as given properly declared the 
law to the jury. There are a number of decisions by the Courts of Ap- 
peals and the Supreme Court of this state which appear to sustain re- 
spondent’s position. See Almond v. Modern Woodmen of America, 133 
Mo. App. 383, 388, 113 S. W. 695; Claver v. Woodmen of the World, 
152 Mo. App. 155, 156, 133 S. W. 153; Reynolds v. Cas. Co. 274 Mo. 83, 
201 S. W. 1128; Brunswick v. Standard Acc. Ins. Co., 278 Mo. 154, 213 
S. W. 45, 7 A. L. R. 1213. It was said, in effect, in these cases that when 
circumstantial evidence alone is relied on to establish suicide, the cir- 
cumstances must be so strong as to exclude every other reasonable hy- 
pothesis. This was said, however, in discussing the question whether the 
court should declare as a matter of law that suicide had been proven and 
the propriety of an instruction to the jury embodying the same declara- 
tion of law was not discussed. The question of the propriety of an in- 
struction to the jury that before they could find suicide upon circum- 
stantial evidence alone, the fact of suicide should be shown by something 
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more than a bare preponderance of the testimony, was, as far as we are 
able to find, first presented to, and directly decided by, the Supreme 
Court of this state in. Prentiss v. Illinois Life Ins. Co., 225.S: W. 695. 
In that case it appears that plaintiff had asked an instruction embodying 
the rule that to prove suicide by circumstantial evidence alone more than 
a bare preponderance of the evidence was required. The court modified 
this instruction by merely requiring proof of suicide to be by a prepon- 
derance of the testimony and also gave an instruction for the defendant 
on the question of proof of suicide in the following language: 


“The defense of suicide in this case is sought to be established by 
circumstantial evidence alone, and you are instructed that the circum- 
stantial evidence relied upon must be of such character that, taken all 
together, will show by the greater weight of the evidence that Clinton 
.S. Woolfolk took his own life with suicidal intent.” 


The court approved the refusal of plaintiff's instruction as asked and 
approved the one given for defendant, and in discussing the question said: 


“While it is true that suicide is not presumed, and cannot be .found, 
as a matter of law when the evidence is wholly circumstantial unless such 
circumstances exclude every reasonable hypothesis except suicide, yet 
it is improper in an instruction to so state to the jury when there is evi- 
dence both for and against suicide. Brunswick v. Standard Acc. Ins. Co., 
278 Mo. 154 (213 S. W. loc. cit. 50, 7 A. L. R. 12, 13); Kane v. Lodge, 
113 Mo. App. loc. cit. 118, 119 (87 S. W. 547). In the case at bar, there 
was the strongest sort of evidence showing that the assured committed 
suicide, and in the face of such evidence all presumptions disappear, and 
it is for the jury to determine, under all the facts and circumstances in 
the case, whether the assured did commit suicide and on this proposition 
the burden of proof was upon the defendant insurance company. In civil 
cases, even where the cause of action or defense is based upon a criminal 
charge a preponderance of the evidence is sufficient, although the evidence 
is all circumstantial. It need not be proved beyond a reasonable doubt, 
or what is the same thing, exclude every other reasonable hypothesis. 
State ex rel. v. Ellison, 268 Mo. 239, 187 S. W. 23; Edwards v. Knapp 
Co., 97 Mo. 432, 10 S. W. 54; Smith v. Burrus, 106 Mo. 101, 16 S. W. 
881, 13 L. R. A. 59, 27 Am. St. Rep. 329; Marshall v. Ins. Co., 43 Mo. 
586. The lower court properly rejected plaintiff's instruction as _re- 
quested on this subject, and properly gave it as modified, and also prop- 
erly gave the defendant’s instructions on this question.” 


It is readily seen that what the Supreme Court held in that case is 
that the rule that to prove suicide by circumstantial evidence alone, the 
circumstances relied on must be so strong as to exclude every other rea- 
sonable hypothesis, does not apply when the case goes to the jury, but is 
only for the guidance of the court in determining whether or not suicide 
is shown as a matter of law. If the court concludes that it is not shown 
as a matter of law so that it becomes his duty to give a peremptory in- 
struction to the jury on that question, then the rule does not apply, and 
the instructions to the jury in a civil case should only require suicide to 
be proven by a preponderance of the evidence the same as any other fact 
in issue, even though all the evidence on that question is circumstantial. 
On this question, see, also, Parker v. Attna Life Ins. Co., 289 Mo. 42, 
loc. cit. 70, 232 S. W. 708. 

For the error in the instruction for plaintiff above set out, the judg- 
ment will be reversed, and the cause remanded. 

Farrington and Bradley, JJ., concur. 
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HOWELL vy. SECURITY MUT. LIFE INS. CO. (No. 17840.) 


(St. Louis Court of Appeals. Missouri. June 5, 1923. Rehearing De- 
nied June 22, 1923.) 


253 Southwestern Reporter, 411. 


1. INSURANCE—LIFE POLICY TO BE CONSTRUED LIBERALLY 
IN FAVOR OF ASSURED. 


A life insurance policy is to be construed liberally in favor of assured 
and against insurer. 
(For other cases, see Insurance, Dec. Dec. § 146[3].) 


2. INSURANCE—CONSTRUCTION MOST FAVORABLE TO AS- 
SURED MUST BE ADOPTED WHERE LIFE POLICY SUS- 
CEPTIBLE OF TWO EQUALLY REASONABLE INTERPRE- 
TATIONS. 


Where a life policy is susceptible of two interpretations, equally rea- 
sonable, that construction most favorabe to assured must be adopted, even 
though in fact intended otherwise by the insurer. 


(For other cases, see Insurance, Dec. Dec. § 146[3].) 


3. INSURANCE—POLICY MUST BE CONSTRUED, IF POSSIBLE, 
NOT TO DEFEAT CLAIM TO INDEMNITY. 


Contract of insurance must be construed, if possibe, so as not to de- 
feat the claim to indemnity. 


(For other cases, see Insurance, Dec. Dec. § 146[3].) 


4. INSURANCE—PROVISIONS LIMITING OR AVOIDING LIA- 
BILITY MUST BE CONSTRUED MOST STRONGLY AGAINST 
INSURER. 

‘ The provisions in a life insurance policy limiting or avoiding liability 
must be construed most strongly against insurer. : 
(For other cases, see Insurance, Dec. Dec. § 146[3].) 


5. INSURANCE— POLICY CONSTRUED TO BE 30-PAYMENT 
LIFE POLICY, AND NOT 30-YEAR TERM POLICY. 


A life insurance policy, wherein insurer promised to pay the bene- 
ficiary $1,000 upon receipt of evidence satisfactory to the company of the 
fact of death, occurring during the continuance of the contract, but not 
providing that it should terminate at the end of 30 years, or that it should 
be payable only in the event the insured died within 30 years from the 
date, held a 30-payment life policy, and not a 30-year term policy. 

(For other cases, see Insurance, Dec. Dig. § 177.) 


j ne from Circuit Court, Lincoln County; Edgar B. Woolfolk, 
udge. 

Action by Myrtra M. Howell against the Security Mutual Life In- 
surance Comany. Judgment for plaintiff, and defendant appeals. Affirmed. 


R. L. Sutton, of Troy, and J. L. Gregory and H. D. Hinman, both of 
Binghamton, N. Y., for appellant. , 

Howell & Jackson, of Troy, and Jones, Hocker, Sullivan & Angert, 
of St. Louis, for respondent, 
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BruerE, C. This is an agtion upon a life insurance policy issued by the 
defendant on the life of plaintiff's husband, James E. Howell. The cause 
was tried by the court without a jury, upon an agreed statement of facts, 
and the trial resulted in a judgment for the plaintiff for $1,130. Unavailing 
in its motion for a new trial, the defendant appealed. The only question 
presented by this appeal is whether the policy in suit is a “30-payment life 
policy” or a “30-year term policy.” 

The policy bears date the 9th day of August, 1906, The provisions 
of the policy pertinent to the question presented are as follows: 


“Security Mutual Life Insurance Company, by this policy of insurance, 
agrees to pay $1,000 at its home office, upon receipt of evidence satis- 
factory to the company of the fact and cause of death, occurring during 
the continuance of this contract, of James E. Howell, of Troy, county 
of Lincoln, state of Missouri, to Myrtra M. Howell, his wife, if living 
at the time of such death, otherwise to the executors or administrators of 
said insured. 

“This contract is made in consideration of the application for this 
policy, which is made a part hereof. Also in consideration of the annual 
premium of twenty-nine and 69/100 dollars, to be paid in advance on de- 
livery of this poilcy. * * * 3 
“Provisions. 

“First. To continue this poicy in force subsequent premium payments 
of twenty-nine dollars and sixty-nine cents each shall be made to the com- 
pany at its home office on or before the 9th day of August in every year 
for the term of 30 years from the date of issue. 

* * * * * x * 

“Fourth. This policy shal! share equitably in all accumulations from 
lapses, interest and mortality savings, as determined by the actuary of 
the company, and if in force on the 9th day of August, 1936, the insured 
shall then have his choice of the following options: 

“First. To surrender this policy properly receipted, and receive 
therefor in cash all such accumulations then to its credit; or, 

“Second. To receive therefor a nonparticipating paid-up policy for 
such an amount as its cash value will purchase at single premium rates; 
or, 

“Third. Beginning on the 9th day of August, 1936, this policy may be 
continued as a renewable one-year term policy at attained age, without 
medical re-examination, and all accumulations apportioned and to its credit 
shall be applied to maintain the original rate level. Should such accumu- 
lations become exhausted the insured shall be required to pay only the 
net rate for one-year term insurance, and nothing for the general 
fund. * * *” 


It appears, from the agreed statement of facts, that James E. Howell 
paid the first or initial annual premium of $29.69, and also paid the annual 
premium of $29.69, due on said policy for the years 1907, 1908, 1909, 1910, 
1911, and 1912, but neither he nor any one on his behalf paid anything on 
account of any premium on said policy due subsequent to August 9, 1912; 
that James E. Howell died at Troy, Mo., on June 12, 1919, leaving sur- 
viving him his wife, Myrtra M. Howell, the plaintiff in this action; that, 
thereafter, on July 12, 1919, the defendant insurance company received 
from the plaintiff proofs of death of the said James E. Howell, which 
said company returned to the plaintiff with a letter in which it stated that 
the policy had lapsed for nonpayment of premium. 

The agreed statement of facts further stipulates as follows: 

“That if the policy sued on herein is a 30-payment life policy for 
$1,000, then three-fourths of the reserve on such policy, calculated and 
applied as a net single premium in accordance with section 6946, Revised 
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Statutes of Missouri 1909, to the purchase of extended insurance, would 
continue said policy as extended insurance for its full mount, $1,000, from 
the date of its lapse on August 9, 1913, for the nonpayment of the pre- 
mium due on the date to a date beyond the death of teh said James E. 
Howell. 

“A ‘30-payment life policy’ is one which’ by its terms requires the 
payment of premiums thereon annually in advance for 30 years only, and 
-which at the expiration of such 30-year period becomes fully paid up for 
life, no further premium payments being required thereunder, but which 
remains in force and is payable upon the death of the insured. 

“That if the policy sued on herein is a 30-year term policy for 
$1,000.00, then three-fourths of the reserve calculated and applied as a net 
single premium in accordance with section 6946, Revised Statutes of 
Missouri, 1909, to the purchase of extended insurance was insufficient to 
continue said policy as extended insurance from the date of its lapse on 
August 9, 1913, on account of nonpayment of the premium due thereunder 
on that date, to the date of the death of the said James E. Howell. 

“A ‘30-year term policy’ is one which by its terms requires payment 
of premiums thereon annually in advance for a term of 30 years only, 
and which is payable only in the event of the death of the insured within 
such stipulated term of 30 years and while such policy is in force, and un- 
der which nothing is payable in event the insured survives the stipulated 
term of 30 years.” 


[1-4] In interpreting the contract in question certain fundamental 
canons of construction relating to the construction of insurance contracts, 
should be kept in mind. They may be stated as follows: (1) The policy 
is to be construed liberally in favor of the assured and against the in- 
surer. (2) Where a policy is susceptible of two interpretations equally 
reasonable, that construction most favorable to the assured must be 
adopted, even though in fact intended otherwise by the insurer. (3) The 
law does not favor forfeitures, and contracts of insurance must be so con- 
strued, if possible, as not to defeat the claim to indemnity. (4) The pro- 
visions in a policy, limiting or avoiding liability, must be construed most 
strongly against the insurer. Cunningham v. Union Cas. & Surety Co., 82 
Mo. App. 614; Souders v. Commonwealth Casualty Co. (Mo. Sup.) 246 
S. W. 613; Stix v. Indemnity Co., 175 Mo. App. 177, 157 S. W. 870; 
Mathews v. Modern Woodmen, 236 Mo. 342, 139 S. W. 151, Ann. Cas. 
1912D, 483, 139 S. W. 151; Still v. Insurance, 185 Mo. App. 553, 172 S. 
W. 625; La Force v. Williams City Ins. Co., 43 Mo. App. 530; Stark v. 
Insurance Co., 176 Mo. App. 580, 159 S. W. 758; Rosenbach v. Fid. & 
Cas. Co., 204 Mo. App. 154, 221 S. W. 386; Rieger v. London Guar. & 
Ace. Co., 202 Mo. App. 204, 215 S. W. 920; Wiest v. Insurance Co., 186 
Mo. App. 29, 171 S. W. 570; Schmol v. Travelers’ Ins. Co. (Mo. App.) 
189 S. W. 600; 1 Joyce on Insurance (2d Ed.) pp. 574, 575, 581; 25 Cyc. 
740; Cooley on Insurance, 636; 14 R. C. L. 926. 

By the first clause in the policy the defendant promised to pay to the 
plaintiff $1,000 upon receipt of evidence satisfactory to the company of 
the fact of death, occurring during the continuance of the contract, of 
the insured. This is the only clause in the policy which deals directly with 
the agreement to pay the indemnity. According to the agreed statement 
of facts, the distinguishing feature of a 30-year term policy is that it pro- 
vides for the payment of the indemnity only during said term of 30 years; 
that is to say, the insurance is only payable in the event the insured dies 
within 30 years from the date of the policy. It will be noted that the 
policy in question does not provide that it shall terminate at the end of 
30 years, or that it shall only be payable in the event the insured dies within 
30 years from the date thereof. 
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But counsel contends that the clause “during the continuance of this 
contract” limits the payment of the indemnity in the event of death within 
the 30-year period. We cannot bring ourselves to subscribe to this con- 
tention. The insertion of said clause in the policy is consistent with either 
form of the policy. Every insurance policy contains a similar clause thus 
limiting the payment of the insurance. The nonpayment of premiums is 
the only contingency provided for in the policy upon which the policy shall 
discontinue. Said clause evidently refers to the limitation relating to this 
contingency. But if there is a doubt as to the meaning of said clause that 
doubt, under the canons of construction herebefore mentioned, must be 
resolved in favor of the assured. Counsel further contends that the 
language contained in the first paragraph of the provisions of the policy 
limits the payment of the policy in the event of the insured’s death within 
the. 30-year period. This clause does not limit the duration of the policy, 
but simply fixes the date and the amount of the premium to be paid, and 
is not inconsistent with a 30-payment life policy. Learned counsel for 
defendant further contends that the policy should be construed as a 30- 
year term policy because of the options given the insured at the end of 
30 years from the date thereof, and which options are hereinabove set out. 

The clause marked “fourth,” giving the assured the choice of said 
options, does not provide that the policy shall cease and determine on the 
said 9th day of August, 1936. But learned counsel for defendant urge that 
there is an implied intention contained in these options to limit the duration 
of the insurance under the policy. The term of insurance, in the policy 
in question, cannot be limited by implication. Under the main provision 
of the’ policy the defendant agreed to pay the indemnity sued for upon 
the death of the insured, and the term of insurance thus fixed cannot be 
cut down by implication. If it had been the intention of the company to 
limit the payment of the indemnity in the event of death during the 30- 
year period during which premiums are to be paid, as now contended for, 
it would have been easy to say so in unequivocal language. 

[5] We hold that the policy is a 30-payment life policy. 

It follows that the judgment herein should be affirmed. The Commis- 
sioner so recommends. 


Per CurtAM. (The opinion of Bruere, C., is adopted as the opinion 
of the court. The judgment of thte circuit court of the county of Lincoln 
is accordingly affirmed. 


Allen, P. J., and Becker and Daues, JJ., concur. 


McBRATNEY v. SOVEREIGN CAMP, WOODMEN OF THE 
WORLD. (No. 14771.) 


(Kansas City Court of Appeals. Missouri. June 18, 1923. Rehearing 
Denied July 2, 1923.) : 


253 Southwestern Reporter, 196. 


1, INSURANCE — FORFEITURE FOR NONPAYMENT OF PRE- 
MIUMS HELD NOT AVAILABLE TO FRATERNAL BENEFI- 
CIAL ASSOCIATION IN ACTION ON CERTIFICATE. 


Where, in an action to recover under a beneficiary insurance certifi- 
cate, defendant claimed that the member died while under suspension for 
dues, and it appeared that the local clerk had accepted payments for the 
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purpose of reinstatement without requiring a certificate of health, of 
which facts the defendant had knowledge, held, that defendant could not 
defeat the claim because of the suspension and forfeiture for delinquency. 


(For other cases, see Insurance, Dec. Dig. § 763.) 


2. APPEAL AND ERROR—JUDGMENT OF TRIAL COURT SIT- 
TING AS JURY WILL BE SUSTAINED, IF IT CAN BE, UP- 
HELD UPON ANY THEORY PRESENTED. 


Where a cause is tried to the court sitting as a jury, the judgment 
will be upheld by the appellate court, if it can be sustained upon any 
theory presented. 

(For other cases, see Appeal and error, Dec. Dig. § 854[1].) 


Appeal from Circuit Court, Jackson County; Thad B. Landon, Judge. 
“Not to be officially published.” 

Action by Cora E. McBratney against the Sovereign Camp, Wood- 
men of the World. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


Harding, Murphy, Stinson & Tucker, of Kansas City, for appellant. 
Ed. E. Aleshire, of Kansas City, for respondent. 


ARNOLD, J. This is a suit to recover on a beneficiary insurance certif- 
icate. Charles F. Stansbury became a member of defendant society in 
1899, Stanberry Camp No. 15, at Stanberry, Mo, The _ beneficiaries 
named in the first certificate were Anna C. Stansbury, his wife, and Vivian 
E. Stansbury, his daughter. At the request of the holder of the certif- 
icate, on September 8, 1904, a new certificate was issued in lieu of the 
first, and John Clinton Stansbury, a son, was named therein as the benefi- 
ciary. On August 28, 1918, the insured, then a resident of Los Angeles, 
Cal., again requested a change of the beneficiary, and designated his sister, 
plaintiff herein, as his beneficiary, and a new certificate was issued ac- 
cordingly. In each case where a new certificate was issued the old one 
was canceled. 

The certificates provided for the payment by the society of $2,000 to 
the beneficiary in the event of the death of the insured. By the terms of 
the contract sued on, deceased agreed to pay. $1.85 per month, and 15 
cents per month as local camp dues, and later 10 cents war tax was added 
to such payment, making a total of $2.10 per month. The testimony shows 
that all these payments were met by deceased, and that he was in good 
standing. with the society until the payment for the month of September, 
1920, became due. The evidence shows that Stansbury would send to the 
local secretary at Stanberry, a remittance covering three, four, or five 
months, from the various places where he was living in the West. The 
local clerk at Stanberry would make his remittance to the Sovereign 
Camp at Omaha, Neb., about the 10th day of the month following the 
month covered by the due payment. Under the laws of the society, pay- 
ments from members were due on or before the last day of each month, 
and if in arrears for a period of 10 days thereafter, the member stood 
suspended automatically until, and unless, a written statement and war- 
ranty signed by the insured and one witness was furnished to the effect 
that he was at the time in good health and not addicted to the excessive 
use of intoxicants or narcotics. 

The testimony tends to show that Stansbury was in arrears for the 
month of September, 1920. On October 9, 1920, the clerk of the local 
camp of Stanberry forwarded to the Sovereign Camp a report giving the 
names of suspended members. This report showed C. F. Stansbury and 
Tray Harris suspended. On the 10th of October, 1920, the clerk received 
a. check for $10.50 from Stansbury, which included $2.10 he owed the 
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clerk, and $2.10 each for the months of September, October, November, 
and December, 1920. This check was sent from Yuma, Ariz. For lack of 
signature, or some other irregularity, the check was returned to Stans- 
bury at Yuma, and a check in lieu of a draft was received from him on 
October 19, 1920, and this check was applied to his assessments and dues 
then due, and balance credited to his account. Stransbury was listed as 
reinstated on October 9, 1920, together with one other delinquent member 
named Tray Harris. Harris also was marked on said list as reinstated 
as of October 9, 1920. These reinstatements were for the September pay- 
ments. There also was a notation on the reinstatement sheet above re- 
ferred to, made in the home office at Omaha, Neb., to the effect that 
Stansbury was “in susp. at time of death. Refused.” The insured died 
November 1, 1920, and was buried at Stanberry, Mo., on November 8, 
thereafter. 

The insured had no notice of his suspension. The secretary of the 
local camp, P. J. Zilles, testified: ‘When I sent in a list I suspended, the 
Sovereign Camp notified each member of his suspension.” This witness 
also testified that he learned of Stansbury’s death a few days after it 
occurred, and that he made payment to the Sovereign Camp on October 
19, 1920, of all dues for which Stansbury was in arrears,. and credited 
him with advance payments up to and including the month of December. 
Though the report of said secretary was mailed to the head office at 
Omaha in October, it was not audited until 18 days after the death of 
Stansbury. The testimony shows that Mr. Zilles was in Omaha on No- 
vember 17, 1920, and that he reported the death of Stansbury to the of- 
ficers of the Sovereign Camp. The report of Zilles, in which Stansbury 
was marked “reinstated,” was drawn from the files and a notation ‘“Re- 
fused,” as above noted, then was made by the clerk of the Sovereign 
Camp, upon the grounds that Stansbury had not furnished the clerk a 
certificate signed by himself warranting that he was in good health, as 
required by the laws of the order. Thereupon, as shown by the evidence, 
the Sovereign Camp remitted to Zilles $3.70, in the form of a sight draft, 
payable to one S. M. Hinkley, a banker at Stanberry, Mo., which was 
the amount of assessments for September and October, 1920. 

The first substantial effort to return any portion of the $8.40 for the 
September, October, November, and December, 1920, dues, was made on 
February 1, 1921, when Zilles sent to Ed. E. Aleshire, attorney for plain- 
tiff at Kansas City, Mo., the amount of $4.20, which was afterwards re- 
turned. The testimony tends to show that plaintiff’s home was as Stan- 
berry, Mo., that she traveled a good deal and was therefore not always 
at Stanberry. Defendant contends that plaintiff’s address was not known 
to it, and for that reason the attempt to return the money was made 
through her counsel. The evidence further tends to show that plaintiff 
and Zilles had two conversations at Stanberry at the time of the burial 
of the insured; that letters of administration on decedent’s estate were 
issued in Jackson county, Mo., and later letters of administration on said 
estate were taken out by the public administator of Gentry county, Mo., 
though the latter afterwards were revoked. The draft for $3.70 sent to 
Mr. Hinkley of Stanberry neyer was delivered to the plaintiff, and never 
was cashed. 

During the course of the trial, counsel for defendant withdrew the 
$4.20 attempted to be remitted to Aleshire, and with $4.86 additional, 
deposited the same with the clerk of the court. It is the theory of plain- 
tiff that decedent was properly reinstated, and that there was no proper 
and legal tender of the return of the premium. On demand, defendant 
refused payment, and this suit followed, to recover the amount named 
the policy. 

The petition is formal, and the prayer is for $2,000, on the certificate 
and 6 per cent. interest from date of filing of said petition. The answer 
is a general denial and in addition thereto a special defense is pleaded to 
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the effect that under the laws of the society, then in force and which are 
set out in detail, decedent was under suspension at the time of his death 
and that therefore the beneficiary, plaintiff herein, is not entitled to re- 
cover. Tender of the premium paid, to the amount of $3.70, also is 
pleaded. As a further defense, it is charged that the decedent, under the 
provisions of the laws of the society ef 1915, had chosen not to pay an 
increased assessment, and that thereunder there was a lien charge against 
this certificate because of his refusal to make payment of increased as- 
sessment authorized at that time, and that, if his said certificate was in 
full force and effect at the time of his death, the liability of defendant 
thereunder would not be greater than $1,505.71. 

The reply was a general denial, with allegations to the effect that 
payments of assessments in excess of the agreed amount were demanded 
and collected from the insured; that the dues and assessments paid by de- 
cedent to defendant for the months of September, October, November, 
and December, 1920, never were returned, or attempted to be returned, 
during decedent’s lifetime, nor to the beneficiary thereafter. Waiver of 
all rules, regulations, and by-laws as to the reinstatement of suspended 
members, as applied to Stansbury, also is pleaded. Further it is charged 
in the reply that, if the by-laws of defendant society required plaintiff 
to remain in good health for 30 days after the reinstatement, said by- 
law is and was unjust, illegal, unreasonable, and against public policy, 
and unfair to the member. , 

On leave of court, defendant amended its answer by interlineation, 
so as to include the tender of $6.80, “which was sent by deceased to the 
local clerk of said camp No. 15, at some time in October, 1920, but which 
was and still is retained by said clerk, * * * and which has never 
been in the possession of defendant or under its control, and about which 
the defendant first learned after the deposition of said clerk * * * 
was taken in this case.” 

Upon the issues thus made, the cause went to trial to the court, with- 
out the aid of a jury. 

At the clese of all the evidence, defendant presented a declaration 
of law in the nature of a demurrer, which was overruled by the court. 
The finding and judgment of the court are as follows: 


“Thereupon the court declares the law to be that under the pleadings, 
the law, and the evidence the plaintiff is entitled to recover, and, further, 
that under the constitution and by-laws of the defendant the amount of 
the certificate in this case is impressed with a lien in favor of the defend- 
ant in the sum of ($297.98) and that the plaintiff is entitled to recover 
of and from the defendant the sum of ($1,502.02), together with interest 
thereon from the date of filing the petition in the case, February 19, 1921 
($112.50, the total sum of $1,614.52), together with interest thereon at 
the rate of 6 per cent. per annum and the costs. 

“Wherefore it is ordered and adjudged by the court that plaintiff 
have and recover from defendant the sum of ($1,614.52), with interest 
thereon from this date at the rate of 6 per cent. per anuum, together with 
the costs of the cause, and that execution issue therefor.” 


ae unsuccessful motions for a new trial and in arrest, defendant 
appeals. ; 

The only points presented for cur consideration are: (1) Was de- 
cedent under suspension at the time of his death? (2) Was defendant 
entitled to: the lien of the face of the policy? 

In support of the first of these questions, defendant argues the sus- 
rension provision of its constitution and laws is self-enforcing, and that 
deceased was ipso facto suspended by failing to pay assessments and dues 
for September, 1920, on or before the last day of the month thereof. 
a brings us to the question of waiver and will be referred to fur ‘:er 

erein. 


2——Vol, LXI, 
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It is shown conclusively that decedent’s dues for September were not 
paid on or before the last day of the said month. Section 65 of the con- 
stitution and laws of the order provides that no suspended member shall 
be reinstated whose health, at the time, is impaired or becomes impaired 
within 30 days after an attempted reinstatement. Section 66a, provides 
that, should a suspended member pay all arrearages and dues within 10 
days from the date of his suspension, he becomes reinstated, if in good 
health at the time and continues in good health for 30 days thereafter. 
Section 66b provides that if a suspended member attempts to be rein- 
stated after the expiration of 10 days and within three months from the 
date of suspension, he must pay all arrearages, and deliver to the clerk of 
his local camp “the within statement and warranty of good health” above 
referred to, and he must continue in good health for 30 days thereafter. 

These provisions of the constitution and laws are fully set out in 
the brief, but they need not be reproduced herein in detail. 

It becomes necessary to ascertain the actual date of the suspension 
of decedent. The laws of the order to which deceased subscribed, as 
claimed by defendant, operate automatically to suspend a member if his 
dues are not paid on or before the last day of the month, so that deceased 
became suspended as of, and including, October 1, 1920. Deceased re- 
mained suspended until reinstated. 

In this connection it is urged by plaintiff that deceased had no notice 
of his suspension, but we do not accept this suggestion as being entitled 
to serious consideration, for the reason that if he became suspended on 
October Ist, by the automatic operation of the law of the order, no. no- 
tice of suspension was necessary. It is also true that within the 10 days’ 
period deceased remitted by check to the secretary of his local camp in 
payment of his dues and assessments then in arrears, and for the month 
of October then due, and also for the months of November and Decem- 
ber, following. This check was received on the 10th day of October, but 
was from some omission on its face returned to the maker. A draft in 
lieu thereof was received by the clerk of the local camp, properly credited, 
and decedent marked reinstated. Defendant insists this reinstatement by 
the local secretary was of October 19th, and that, as deceased died before 
the expiration of 30 days thereafter, he could not have remained in good 
health for 30 days after reinstatement, as required by the laws of the 
order. 

This brings us to a discussion of the question of waiver.. Defendant 
argues that there was no waiver of the right of forfeiture because (1) 
neither the local camp nor its officers, under the laws of Missouri, have 
power to waive a compliance with the constitution and laws of the so- 
ciety; and (2) because neither the camp nor any of its officers did any- 
thing which they had power to do which would amount to a waiver; (3) 
because the Sovereign Camp had neither actual nor constructive knowl- 
edge of any attempt, practice, or custom on the part of the local camp 
or its officers were not insisting upon a rigid compliance with the con- 
stitution and laws relative to reinstatements. 

As to the first of these contentions, it seems only necessary to say 
that the record discloses no law whereby the officers of a local camp may 
waive the provisions of the by-laws; but when the acts of the officers of 
the local camp are known to, and sanctioned by, the Sovereign Camp, the 
situation is different. 

7 testimony of P. J. Zilles, the local secretary, was as follows (in 
part) : 


“Q. You may state whether or not Chas. F. Stansbury stood sus- 
pended as a member of this lodge, from that date, October 9, 1920, on ac- 
count of nonpayment of dues. A. My record as camp clerk shows he 
stood suspended for the month of September, 1920, and my report as camp 
clerk for the month of October, 1920, made on the 6th of November, 1920, 
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shows him reinstated. My cash book showing cash payment of dues by 
members shows that he paid on the 19th of October, 1920, all dues in ar- 
rears and advance dues including the month of December, 1920.” 


This witness also testified that he made payment to the Sovereign Camp 
of decedent’s dues for September and October; that deceased was in the 
habit of making remittances to cover two, three, or four months at a time, 
intead of making them for every month, and that, in doing so, decedent 
owed for one month, and would send a check for that month and fer 
other months in advance. 

A similar situation was presented in the case of Kelly v. National 
Council, etc. (Mo .App.) 241 S. W. 74. The cases therein cited hold, in 
effect, that in the conduct on the part of the order and the members as to 
payment of dues and assessments by the local clerk, the latter is in fact 
and in law the agent of the defendant and not of the certificate holder; 
and that the clerk of the local council is the only person to whom mem- 
bers can pay dues—no other method being provided. Mayes v. Nat’l Coun- 
cil, etc., 92 Kan. 841, 142 Pac. 290. 

[1] It follows, then, that the Sovereign Camp had full knowledge of 
all the facts which it now alleges show a violation of the laws: of the 
order at the time the payment was made in October, 1920, and it may not 
now be permitted to defeat the claim because of the alleged suspension and 
forfeiture for delinquency, which is the only ground alleged for refusal 
to pay the amount due on the certificate. This principle is upheld in An- 
drus v. Ins. Co., 168 Mo. 151, 67 S. W. 582; James v. Insurance Co., 148 
a S. W. 978; Thompson v. M. B. A., 189 Mo. App. 15, 176 S. 
W. 506. 

[2] We therefore hold that defendant is properly charged with having 
waived forfeiture of right under the certificate, and that deceased, in fact, 
was in good standing at the time of his death. This ruling carries with 
it our decision on all relative points raised by this appeal. The cause was 
tried to the court sitting as a jury, and, if the judgment can be upheld 
upon any theory presented, it is our duty to sustain it. 

For reasons above stated, we are of the opinion the judgment should 
be affirmed. It is so ordered. 

All concur, 


BAILEY vy, FRATERNAL AID UNION. | (No. 14758.) 


(Kansas City Court of Appeals. Missouri. June 18, 1923. Rehearing 
Denied July 2, 1923.) 


253 Southwestern Reporter, 210. 


1. APPEAL AND ERROR—SERVICE— PLAINTIFF IN ERROR 
HELD NOT ENTITLED TO CONTEND THAT LEGAL SERV- 
sock NOT BEEN HAD, IN VIEW OF ABSTRACT OF 


Where, on error proceedings, the supplemental abstract of the record 
shows, by stipulation of the parties and a certified alias summons with 
a return thereon, that service of summons was regularly had, and return 
made as required by Rev. St. 1919, §§ 6310, 6386, defendant will not be 
permitted to say that legal advice was not had, notwithstanding that de- 
fendant had no actual knowledge of the suit until default had been entr~ed. 


(For other cases, see Appeal and Error, Dec. Dig. § 665.) 
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2. APPEAL AND ERROR — PROCEDURE — DENIAL OF MOTION 
TO SET ASIDE DEFAULT WILL NOT BE CONSIDERED, 
WHERE SUPPORTING EVIDENCE NOT CONTAINED IN 
BILL OF EXCEPTIONS. 

Where the evidence in support of a motion to set aside a default judg- 
ment is not contained in any bill of exceptions, the appellate court cannot 
consider whether it was properly overruled ,even if it be treated as a writ 
of error coram nobis. 

(For other cases, see Appeal and Error, Dec. Dig, § 708.) 


3. INSURANCE — PENALTIES — WHETHER ASSOCIATION LIA- 
BLE FOR PENALTIES FOR VEXATIOUS DELAYS AND AT- 
TORNEY’S FEES DEPENDS ON INSURANCE CONTRACT. 
Whether a fraternal beneficiary association may be liable for vexatious 

delays and attorney’s fees in action on certificates issued by it depends on 

the contract of insurance, and not on the nature of the society. 


(For other cases, see Insurance, Dec. Dig. § 800.) 


4. APPEAL AND ERROR—INSURANCE POLICY HELD NOT 
PART OF RECORD PROPER. 
An insurance policy /eld no part of the record proper, although filed 
with the petition. 
(For other cases, see Appeal and Error, Dec. Dig. § 518[5].) 


5. NEW TRIAL—MOTION TO SET ASIDE JUDGMENT AND FOR 
REVIEW CANNOT BE TREATED AS MOTION FOR NEW 
TRIAL, WHERE NOT TIMELY FILED. 

A motion to set aside a default judgment and petition for review 
cannot be treated as a motion for a new trial, where not filed within four 
days after the trial, as required by Rev. St. 1919, § 1456; said statute be- 
ing mandatory. 


(For other cases, see New Trial, Dec. Dig. § 117[1].) 


Error to Circuit Court, Jackson County; Samuel A. Dew, Judge. 

“Not to be officially published.” 

Action by Eleanor M. Bailey against the Fraternal Aid Union. Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 


George R. Allen, of Kansas City, Kan., and W. Rea Heath, of Kansas 
City, Mo., for plaintiff in error. 
Geo, D. Mellrath, of Kansas City, Mo., for defendant in error. 


ARNOLD, J. The abstract filed here by plaintiff in error discloses the 
following facts: 

That on June 21, 1921, there was filed in the circuit court of Jackson 
county a petition to recover on a benefit certificate issued to plaintiff by 
the Fraternal Aid Association, a, Kansas corporation, on February 20, 1894. 
On July 15, 1915, the defendant herein (also a Kansas corporation) be- 
came the assignee of the Fraternal Aid Association and assumed all out- 
standing contracts, agreements, and obligations of the said association. 
The headquarters and home office of defendant are at Lawrence, Kan., and 
the company was authorized to do business in the state of Missouri. 

The petition alleged that plaintiff paid all her dues and assessments 
under the terms of her original contract until on or about July 1, 1920; that 
by the terms of her contract defendant agreed to pay plaintiff one- -half the 
amount which would have accrued to her beneficiaries in the event of her 
death, if, while a member in good standing, plaintiff should become totally 
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and permanently disabled, either by accident or disease, and should for a 
period of five years after the date of total and permanent disability re- 
main a beneficiary member in good standing ; that such sum was, in ac- 
cordance with the terms of the policy of insurance heretofore referred to, 
due and payable to plaintiff by the defendant five years after the date of 
total and permanent disability. The petition further allegéd that in June, 
1913, plaintiff suffered an acute attack of rheumatism, which totally inca- 
pacitated her, and that ever since said date she has been totally and per- 
manently disabled. 

The amount of insurance was $1,000, and under the terms of the con- 
tract claim was made for one-half this amount, which defendant refused 
to pay. The prayer of the petition was for $500, with interest and costs, 
the statutory penalty for vexatious delay, and an attorney’s fee of 
Summons, with copy of petition attached, was issued to the sheriff of Cole 
county, Mo., and by him served upon E. G. McGee, chief clerk and acting 
superintendent of the insurance department of the state of Missouri, both 
the superintendent of insurance and his deputy being absent from Cole 
county at the time. 

The cause was assigned to division No. 6 of the circuit court of Jack- 
son county, and there tried December 6, 1921, at the November term ‘of 
said court. Defendant did not appear either in person or by attorney. The 
cause was ‘tried to the court, and judgment rendered for plaintiff in’ the 
sum of $500 damages, $50 penalty for vexatious delay, and $125 for at- 
torney’s fee. 

On January 7, 1922, which was the forty-fifth day of the said Novem- 
ber term ,defendant appeared and filed its motion to set aside the default 
judgment,. and asked for a new trial, alleging as reasons therefor (1) 
that the judgment is void by reason of the inclusion therein of the items of 
penalty for vexatious delay and attorney’s fee; and (2) that defendant was 
wholly without fault and had no knowledge of the suit until January 5, 
1922, and that it had a meritorious defense. The motion was taken under 
advisement by the court and on February 18, 1922, which was the thirty- 
sixth day of the January term of said court, 1922, the court overruled the 
motion to set aside the default judgment. 

On August 9, 1922, which was the sixtieth day of the May term, 1922, 
defendant filed its petition in review, which was dismissed by the court on 
December 5, 1922, during the November term. The said petition for re- 
view alleges that the trial court was in error in overruling defendant’s 
motion to set aside the default judgment, on the grounds that the court 
had no jurisdiction to pass upon or set aside a judgment entered at a prior 
term to the hearing of the motion, that the judgment is void upon its face, 
and that defendant was without fault in its failure to appear and answer. 

On March 8, 1923, defendant filed its bill of exceptions, asking a re- 
view by this court of the orders and rulings of the court herein. There is 
no showing, either in defendant’s abstract of the record or in plaintiff’s 
additional abstract, that any motion for new trial or in arrest was filed at 
any time. Defendant’s abstract fails to show that the bill of exceptions 
was filed during the term wherein the rulings were made against which 
complaint now is urged, nor during any extension of time allowed therefor 
by the court, whereas the supplementary abstract of plaintiff shows af- 
firmatively that the bill of exception was not so filed. This appeal is 
sought to be based upon the action of the trial court (1) in ‘overruling de- 
fendant’s motion to set aside the default judgment; and (2) in dismissing 
defendant’s petition for review. However, the short form transcript filed 
here by plaintiff in error is merely a certified copy.of the default judg- 
ment, the record of the filing of the motion to set aside the default judg- 
ment and for a new trial, and the record showing the overruling of said 
motion. The transcript contains nothing in reference to the petition for 
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review or the action of the court thereon. Section 1479, R. S. 1919, pro- 
vides : 


“The appellant or plaintiff in error shall cause to be filed in the office 
of the proper appellate court, in cases of appeals fifteen days before the 
first day of the term of such court, and in cases of writs of error on or 
before the first day thereof, a perfect transcript of the record and pro- 
ceedings in the cause or in lieu of such transcript, a certified copy of the 
record entry of the judgment, order or decree appealed from in said cause, 
showing the term and day of the term, month and year upon which the 
same shall have been rendered, together with the order granting the appeal.” 


We will therefore treat the abstract of the bill of exceptions as one 
relating to the trial on the motion to set aside, although it has matters of 
trial on the petition for review, but so intermingled as to be confusing. 

[1] Defendant first urges, as a ground for the motion, that there was 
no service had upon defendant and no return of summons made, The 
supplemental abstract of the record would seem to dispose of this conten- 
tion, in that it is shown therein, by stipulation of the parties and a certified 
alias summons, with the return thereon, that service was regularly had and 
return made, as required by the provisions of sections 6310 and 6386, 
R. S .1919. Defendant, therefore, will not be permitted to say that legal 
service was not had on defendant. We hold defendant had personal service 
and was properly in court. The fact, if it be a fact, that the officers of 
defendant company had no actual knowledge of the suit until after default 
judgment had been entered, may not be urged as a valid reason for setting 
aside the default judgment. We think the rulings of the trial court relative 
thereto were proper. 

[2] The motion to set aside by plaintiff in error is treated in its brief 
as a writ of error coram nobis, but we cannot consider whether the court 
properly overruled it, even did it serve the purpose of such a writ as the 
evidence in support of it is not contained in any bill of exceptions that we 
may consider. Dorman v. Coon, 119 Mo. 68, 24 S. W. 731. This leaves 
nothing but the record proper to consider. 

[3, 4] Plaintiff in error insists that the judgment is void for the rea- 
son that no penalty for vexatious delay and attorney’s fees can be as- 
sessed against a fraternal beneficiary association, as such an association 
is exempt from the general insurance laws of the state. However, whether 
such an association is so exempt depends: upon the contract in suit rather 
than the nature of the society (Wilson v. Amer. Benevolent Ass’n, 125 Mo. 
App, 597, 103 S. W. 109), and the policy sued upon is not a part of the 
record proper although filed with the petition (Scott v. Union Liability Co. 
[Mo. App.] 194 S. W. 900). Not having the policy before us, we cannot 
tell whether plaintiff in error in this suit is exempt from the general 
insurance laws of the state, and therefore there is nothing in the record 
proper showing that the penalties should not have been assessed. In this 
connection plaintiff in error relies upon the policy being a Kansas contract, 
but the Kansas law was a matter of proof, and there is no bill of ex- 
ceptions. 

[5] The motion to set aside the default judgment and petition for 
review cannot be treated as a motion for a new trial for it was not timely 
filed. Section 1456, R. S. 1919, provides: 

“All motions for new trials and in arrest of judgment shall be made 
within four days after the trial,-if the term shall so long continue; and if 
not, then before the end of the term.” : 

This statute is mandatory in terms, Harding v. Bedoll, 202 Mo. 625, 
100 S. W. 638; Stark v. Zehnder, 204 Mo. 442, 102'S. W. 992; Pennowf- 
sky v. Coerver, 205 Mo. 135, 103 S. W. 542. 

The judgment should be affirmed. It is so ordered. 

All concur. 
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SAUNDERS v. UNION CENT. LIFE INS. CO. (No. 17600.) 
(St. Louis Court of Appeals. Missouri. - June 5, 1923.) 
253 Southwestern Reporter, 177. 


1. INSURANCE—NONFORFEITURE STATUTE CONTRACT CON- 
TRARY TO, IS VOID. 
. A Missouri contract for insurance or for a policy loan which is con- 
trary to the nonforfeiture statute (Rev. St. 1889, §§ 5856-5859) is void. 
(For other cases, see Insurance, Dec. Dig. § 367[1].) 


2. INSURANCE—NONFORFEITURE STATUTE DOES NOT AP- 
PLY TO CONTRACTS MADE OUTSIDE OF THE STATE. 


The Missouri nonforfeiture statutes (Rev. St. 1889, §§ 5856-5859) 
have no application to insurance contracts made outside of the state, since 
the state has no power to control contracts made elsewhere. 


(For other cases, see Insurance, Dec. Dig. § 351.) 


3. INSURANCE—POLICY AND LOAN CONTRACT HELD WITH- 

IN THE STATE. 

Where insured resided within the state and made application to de- 
fendant’s branch office within the state, by whom the policy was delivered 
to the insured after its execution at the company’s home office in another 
state, and to whom premiums were paid, and with whom a loan contract 
was subsequently negotiated, both the policy and the loan contracts were 
Missouri contracts, notwithstanding a provision in the latter that it was 
to be construed as a contract of the company’s own state, and therefore 
the provisions of the loan contract could not affect the application of the 
Missouri nonforfeiture statutes (Rev. St. 1889, §§ 5856-5859). 


(For other cases, see Insurance, Dec. Dig. § 147[4].) 


Appeal from St. Louis Circuit Court; J. Hugo Grimm, Judge. 
Action by Mary C. Saunders against the Union Central Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Percy Werner, of St. Louis, for appellant. 
Chilton Atkinson and Richard A. Jones, both of St: Louis, for re- 


spondent. 


Biecs, C. This is an action on a policy of life insurance for the sum 
of $4,200, issued by defendant company upon the life of Ernest L. Saund- 
ers, deceased, the beneficiary named therein being plaintiff, his widow. 
Following the verdict of a jury there was a judgment for $1,597.17, which 
represents the face of the policy, less certain unpaid premiums, with in- 
terest thereon, and also less the amount of a loan made by the defendant 
on said policy during the lifetime of said Saunders. From this judgment 
defendant appeals. 

The defendant was organized under the laws of Ohio, was licensed 
to do business here, and maintained a branch office in the city of St. Louis. 
The insured, Saunders, was also a resident of St. Louis, and made appli- 
cation to the St. Louis office of the defendant for the policy, which ap- 
plication was in writing and was delivered to the defendant at St. Louis. 
Thereafter the policy was executed at Cincinnati, Ohio, delivéred to the 
insured in the city of St. Louis, and the premiums were paid here. 

After alleging the execution and delivery of the policy on December 
31, 1897, in consideration of the payment of the annual premium of $132.30, 
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and making the further allegation that the insured had paid all annual pre- 
miums up to and including the premium due for the year 1907, it is alleged 
in the petition that the said insured, Ernest L. Saunders, died on the 12th 
day of August, 1918; that the premiums were not paid on the policy after 
the premium due in advance for the year 1907, payable on the 31st day 
of December, 1906, but that at the time of default in the payment of said 
premium three-fourths of the net value of said insurance policy, com- 
puted upon the American experience table of mortality, with 4% per cent. 
interest per annum, as provided by the terms and conditions of the Revised 
Statutes of Missouri of 1889, §§ 5856-5859, was of an amount taken as a 
net single premium for temporary insurance for the full amount written 
in said insurance policy sufficient to pay for and maintain same in full 
force and effect for and in accord with the provisions of said law up to 
and beyond the 12th day of August, 1918, when said Ernest L. Saunders 
died, and at the time of his death said policy was in full force and effect, 
and defendant required to make payment thereon, less the amount of the 
unpaid premiums with interest and the amount of the loan negotiated by 
said Ernest L. Saunders with the defendant company, and on account of 
which the policy was given as collateral security. 

By its answer defendant admitted the execution and delivery of the 
policy, and denied all the other allegations of the petition. The answer 
further set up that the policy was issued subject to the terms and condi- 
tions contained therein, one of which was that the defendant company 
would loan certain amounts at certain times as set forth in a table of loan 
values in the policy; that the insured had obtained a loan of $825 from 
appellant in accordance with the terms of such policy, and had deposited 
same as collateral under a joint note of himself and wife; that under the 
terms of said note, and after default thereon, a sale of said policy was had, 
and the defendant became the purchaser thereof at private sale; that the 
insured had acquiesced therein, and by reason thereof the note had be- 
come extinguished and the policy canceled. 


The policy in suit contained the following provision: 


“This policy is issued and accepted subject to the benefits, provisions 
and conditions contained on the second page hereof, which are maded a 
part of this contract, which contract shall be held and construed to have 
been made in the City of Cincinnati, Ohio.” 


There was a further provision that the company will loan on the pol- 
icy as collateral security at the end of the ninth year thereof the sum of 
$823, the premium for the next succeeding year to be deducted from the 
loan. 

All premiums on the policy were paid up to and including the one due 
on December 31, 1906. On December 3, 1906, the insured made a writ- 
ten application for a loan, which was executed and delivered to defendant 
at the city of St. Louis, and on December 4, 1906, the insured and the 
plaintiff, his wife, delivered to the defendant their promissory note for 
the loan applied for, namely, $825, at St. Louis, and here received a check 
for the proceeds of the loan, less the next annual premium on the policy. 
The application for the loan was sent by the St. Louis branch of the de- 
fendant company to its home office at Cincinnati, where the loan was ap- 
proved and form of note sent to the St. Louis office for signature of the 
insured and plaintiff. Check for the proceeds of the loan was likewise 
sent from the Cincinnati office to the St. Louis office, which delivered 
same to the insured. The loan agreement executed by the insured and 
the plaintiff at the time is as follows: 


“825.00 Cincinnati, O., Dec. 4, 1906. 
“On or before five years after date, for value received, we jointly 

and severally promise to pay to the order of the Union Central Life In- 

surance Co., eight hundred and twenty-five dollars, without discount or 
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defalcation, at its office in Cincinnati, O., with interest at six per cent 
per annum, payable annually. j 

“We herewith pledge to and deposit with said company policy No. 
166,801, issued by said company upon the life of Ernest L. Saunders as 
collateral security for this note, and hereby agree to keep the premiums 
paid upon said policy. 

“Upon the failure to pay said note at maturity, or any installment of 
interest when due, or any premium or premium note, when due, then 
forthwith the principal of said note and accrued interest shall immediately 
become due and payable, and in such case said insurance company may 
sell said policy at any time, or place, without notice, at public or private 
sale, and at such sale the said insurance company may become the pur- 
chaser, but a sale shall not be made to any person below the amount of the 
indebtedness secured by said policy. 

“Should said company purchase said policy, and should the total in- 
debtedness be less than the reserve value of the extended insurance for 
the current policy year provided therein, such purchase shall take place 
at the expiration of said policy year, and the difference shall be applied 
to the purchase of paid-up, nonparticipating term insurance for an amount 
equal to the difference between the face of said policy and the amount of 
said indebtedness, and for such time as said sum would carry such insur- 
ance on the basis of calculation for extended insurance used in said pol- 
icy. 

“This note is executed on the condition that the company will look 
only to the security of the policy for the payment of the same. 

“P. O. Address: 

“Street and No.: c/o Carleton Dry Goods Co. 

“Town: St. Louis. 

“County and State: Mo. 

“Ernest L. Saunders. 
“Mary C. Saunders.” 


The plaintiff recovered judgment on the theory that the nonforfeiture 
statutes of Missouri applied to the policy, and that at the time of the de- 
fault in the payment of premium three-fourths of the net value of the 
policy with interest, in accordance with the provisions of said nonforfei- 
ture statutes (Revised Statutes of Missouri 1889, §§ 5856-5859), with de- 
duction of indebtedness due for premiums taken as a net insurance pre- 
mium for temporary insurance, was sufficient to have kept the policy in 
force beyond the date of the insured’s death, and that therefore at th 
time of his death the policy was in full force and effect. : 

It is contended by the defendant that the contract and loan agree- 
ment executed subsequent thereto, and which is subsidiary to the policy, 
and the policy are Ohio contracts, and the policy is not subject to the pro- 
visions of the Missouri statutes, and that under the terms of the loan 
agreement the policy has been canceled, and all liability thereunder ex- 
tinguished by a sale on April 3, 1908, under the collateral agreement. In 
view of the fact that plaintiff's evidence was sufficient to warrant a find- 
ing to the effect that the policy in suit at the time of the default in pre- 
mium payment, when measured by the rule provided by our nonforfeiture 
statute, had a net value sufficient to pay for and carry said policy in full, 
force and effect beyond the date of the insured’s death, the question for 
determination is whether such nonforfeiture statute is controlling and 
applicable to the said policy contract. That problem is solved by deter- 
mining whether the policy and its subsidiary loan agreement were Mis- 
souri or Ohio contracts. 

[1] If under the facts they are Missouri contracts, the Missouri 
statute referred to is by the law written into the contract, and is a part 
thereof, and any provision in the contract which is contrary to the ‘statu- 
tory provisions, or annuls their effect, is ineffective for the purpose. Our-, 
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law prohibits any insurance company, domestic or foreign, from making 
contracts in this state which are contrary to or annul our statutory regu- 
lations. Horton v. Ins. Co., 151 Mo. 604, 52 S. W. 356; Smith v. Ins. Co., 
173 Mo. 329, 72 S. W. 935; Burridge v. Ins. Co., 211 Mo. 158, 109 S. W. 
560; Craven v. Ins. Co., 148 Mo. 583, 50 S. W. 519, 53 L. R. A. 305, 71 
Am. St. Rep. 628; Insurance Co. v. Craven, 178 U.S. 389, 20 Sup. Ct. 
962, 44 L. Ed. 1116; Whitfield v. Ins. Co., 205 U. S. 489, 27 Sup. Ct. 578, 
51 L. Ed. 895, affirming Keller v. Insurance Co., 58 Mo. App. 557; Head 
v. Insurance Co., 241 Mo. 403, 147 S. W. 827. 

[2] If, on the other hand, they are to be deemed Ohio contracts, then 
the Missouri nonforfeiture law has no application, as it is beyond the 
power of the state to exttend its authority beyond its borders so as to 
control contracts made elsewhere. New York Life Insurance Co. v. 
Head, 234 U. S. 149, 34 Sup. Ct. 879, 58 L. Ed. 1259; Insurance Co. v. 
Dodge, 246 U. S. 357, 38 Sup. Ct. 337, 62 L. Ed. 772, Ann. Cas. 1918E, 
593; Liebing v. Ins. Co. (Mo. Sup.) 226 S. W. 897; Mutual Life Ins. Co. 
v. Liebing, 259 U. S. 209, 42 Sup. Ct. 467, 66 L. Ed. 900. 

[3] We rule both the policy and the loan agreement to be Missouri 
contracts under the evidence shown by the record, because both parties 
to the contract at the time it was entered into were residents of Missouri. 
The essential steps creating the contract took place in this state. The ap- 
plication for the policy was executed and delivered to the defendant in 
the city of St. Louis, the policy itself was delivered to the insured here, 
and the premiums were paid to the defendant at its St. Louis office. The 
application for the loan was executed by the insured and the plaintiff, 
and delivered to the defendant at St. Louis, as was the note evidencing 
the loan. Likewise the check for the proceeds of the loan was delivered 
to the insured by the defendant at St. Louis. Such being the case, the 
obligations created constituted a Missouri contract, and should be con- 
strued by the laws of this state. Such being true, the nonforfeiture stat- 
ute applied to the policy, and the provision contained in the policy to the 
effect that it should be construed and treated as an Ohio contract was 
ineffective for the purpose of preventing the application of the nonfor- 
feiture statute to the contract. 

This conclusion renders it unnecessary to determine the question 
whether under the facts defendant, through proper steps, forfeited and 
canceled the policy under the terms of the loan agreement. It follows 
that the judgment should be affirmed. 


Per CurtaM. The foregoing opinion of Biggs, C., is adopted as the 
opinion of the court. The judgment of the circuit court is accordingly 


affirmed. 
Allen, P. J., and Becker and Daues, JJ., concur. 


cere 
BURNS vy. PRUDENTIAL INS. CO, OF AMERICA (NEWELL, Pus- 


LIC ADMINISTRATOR, INTERVENER). (No. 18275.) 


(St. Louis Court of Appeals. Missouri. June 5, 1823. Rehearing Denied 
July 14, 1923.) 


253 Southwestern Reporter, 81. 


1. INSURANCE— FACILITY OF PAYMENT CLAUSE — PERSON 
PAYING PREMIUMS ON POLICY ACQUIRES NO RIGHT OF 
ACTION: UNDER FACILITY OF PAYMENT CLAUSE. 


A “facility of payment” clause, under which a life insurer can pay any 
relative of insured or any person equitably entitled thereto, gives insurer 
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an option but gives no right of action to enforce payment to any one ex- 
cept the beneficiary named in the policy, so that one who had paid the pre- 
miums on the policy for several years cannot require the amount thereof 
to be paid him on insured’s death. 


(For other cases, see Insurance, Dec. Dig. § 583[2]). 


2. INSURANCE — EVIDENCE HELD NOT TO SHOW COMPANY 
AGREED FOR CONSIDERATION TO PAY POLICY TO 
PLAINTIFF. 


Evidence as to conversations between defendants collectors and plain- 
tiff held insufficient to establish a contract by defendant, in consideration 
of plaintiff’s paying the premiums on a policy insuring the life of another, 
to pay the amount of the policy to plaintiff on the death of insured under 
the facility of payment clause. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


3. INSURANCE—INTERVENTION PROPERLY REFUSED ON 
DAY OF TRIAL IN ACTION AT LAW. 


In an action at law to recover life insurance instituted by one who 
claimed to be a creditor of insured and an assignee of the policy, it was 
not error for the court to refuse to allow the public administrator to in- 
tervene on the day of the trial and claim the proceeds as administrator of 
deceased. 


(For other cases, see Insurance, Dec. Dig. § 624[1].) 


On Motion for Rehearing. 


4. INSURANCE—ASSIGNMENT OF POLICY TO PLAINTIFF AS 
SECURITY FOR DEBT, HELD NOT SHOWN BY EVIDENCE. 


In an action to recover the amount of a life insurance policy payable 
to the executors or administrators of insured, evidence held insufficient to 
show that the policy had been assigned by insured to plaintiff as security 
for an existing indebtedness, . 


(For other cases, see Insurance, Dec: Dig. § 665[1].) 


Appeal from St. Louis Circuit Court; Granville Hogan, Judge. 
“Not to be officially published.” 


Action by Thomas E. Burns against the Prudential Insurance Com- 
pany of America, in which James P. Newell, as public administrator, sought 
to intervene. From a judgment denying the right to intervene and allow- 
ing recovery by plaintiff, defendant and intervener appealed to the Supreme 
Court, by which the case was transferred to the Court of Appeals (247 
S. W. 159). Reversed. 


Fordyce, Holliday & White, of St. Louis, for appellants, 
H. C. Whitehall, of St. Louis, for respondent. 


Biccs, C. Defendants’ appeal was prosecuted to the Supreme Court 
on the theory that there was involved in the cause a constitutional ques- 
tion. That court held that such question was not seasonably lodged in 
the case and transferred the cause here for determination. Burns v. Pru- 
dential Insurance Company et al. (Mo. Sup.) 247 S. W. 159. Reference 
is made to the opinion in that case for a full statement of the pleadings. 

THe case involves the liability of the defendant insurance company to 
plaintiff on an industrial insurance policy in the sum of $126. Also the 
appeal involves the question as to the right of the public administrator in 
charge of the estate of Patrick Kearney to intervene in the cause and 
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claim the amount of the policy at the time such right was asserted, which 
was on the day the cause was set for trial. The lower court denied the 
right of the public administrator to intervene and proceeded with the trial, 
which resulted in a judgment for plaintiff in the sum of $295, which in-, 
cludes damages and attorney’s fees for vexatious refusal to pay. 

The policy insured the life of Pat Kearney and was payable upon his 
death to his executor or administrator. The policy had the following pro- 
vision : 

“Second. Facility of Payment—The company may make any payment 
provided for in this policy to any relative by blood or connection by mar- 
riage of the insured, or to any other person appearing to said company to 
be equitably entitled to the same by reason of having incurred expense on 
behalf of the insured for his or her burial, or, if the insured be more 
than 15 years of age at the date of this policy, for any other purpose, and 
the production by the company of a receipt signed by any or either of said 
persons or of other sufficient proof of such payment to any or either of 
them shall be conclusive evidence that such benefits have been paid to the 
person or persons entitled thereto, and that all claims under this policy have 
been satisfied.” 


Plaintiff’s claim to the proceeds of the policy is set forth in the follow- 
ing allegations of his petition: 


“Plaintiff further states that at the time said policy was issued the 
said Patrick Kearney, the insured in said policy, was over 15 years of age, 
to wit, upwards of 45 years of age, at the date thereof; that all and singu- 
lar the terms and conditions of said policy were kept and performed as 
therein provided, including the payment of premiums. 

“Plaintiff further states that within a short time after issuing said 
policy, as aforesaid, the said insured, for a valuable consideratoin, and 
with the approval.and consent and the knowledge of the defendant, its 
agent and solicitors, sold, assigned, and delivered to plaintiff said policy and 
premium receipt book, plaintiff agreeing to pay the premiums as they be- 
came due; that at the time of the delivery of said policy said insured was 
greatly indebted to plaintiff, and assigned and delivered said policy in order 
to pay such indebtedness upon further agreement that plaintiff advance to 
insured small amounts of money as insured might desire; that the agent 
of defendant thereafter, with knowledge of such assignment, called upon 
plaintiff for said premiums, and same were regularly paid to defendant for 
a period of about eight years, the amount being paid out by plaintiff under 
such assignment being far in excess of the amount of the face of said 
policy.” 

[1] Under the terms of the. policy the insurance was payable “unto 
the executors or administrators of the insured, unless settlement shall be 
made as provided in” the facility payment clause. In construing a similar 
provision in a policy this court held, in the case of Manning v. Prudential 
Insurance Co,, 202 Mo. App. 124, 213 S. W. 897, that such clause gave to 
the insurer the option to pay the insurance fund to any relative by blood 
or connection by marriage of the insured, or to any other person appearing 
to it to be equitably entitled thereto by reason of having incurred expense 
on behalf of the insured. And it was ruled that under such a contract no 
cause of action is vested in any one other than the duly qualified executor 
or administrator of the insured, and that such facility payment clause did 
not vest a right of actoin in any person who came within the terms of 
such clause, but that the contract gave to the insurer an option to substitute 
payment under its provisions for the payment otherwise due the executor 
or administrator of the deceased. 

The decision in the Manning Case disposes of the plaintiff’s right to 
maintain the suit adversely to him, unless the plaintiff was a creditor of 
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said Patrick Kearney and his right can be upheld through an alleged as- 
signment or pledge of the policy by the insured to the plaintiff with the 
knowledge and approval of the defendant as charged in the petition. 

The evidence is that the insured was unable to keep up the payment 
of premiums and turned over the policy and premium receipt book to the 
plaintiff ,who thereafter paid the premiums. Plaintiff testified that at 
that time Kearney was not indebted to him in any sum, and there is no 
contention that there was any written assignment of the policy. The policy 
contained a provision prohibiting assignment. There was no showing by 
plaintiff that thereafter he advanced any sums of money to Kearney on ac- 
count of the policy or otherwise. 

[2] In attempting to show the defendant, through its agents who col- 
lected the premiums, had agreed for a consideration to pay the insurance 
to plaintiff, plaintiff testified to certain conversations had with such agents 
as follows: 


“Q. Go ahead and testify. A. I notified the agent immediately upon 
his death, and the agent told me he would have the policy returned to me, 
with the money, in three days. 

“Q. You are talking about the agent for the Prudential Insurance 
Company of America? A. Yes, sir. 

“Q. That is the man who collected the money? A. That is the man 
who collected the money. * * * 

“Q. Did you ever have any conversation with the soliciting agent for 
the Prudential Insurance Company before the death of Patrick Kearney 
about this policy? A. Why, none in particular; only he claimed the one 
holding the policy and paying the premiums on it was entitled to the benefit. 

“Q. Did that agent have a conversation like that with you? A. Yes; 
one of the agents, years ago; eight or nine years ago. 

“Q. When you first took hold of the policy? A. Yes. 

“Q. When was the first conversation of that character you ever had 
with one of their agents? A. Oh, I could not tell the exact date, exactly. 
It was years gone by; about seven or eight years ago. 

“Q. Shortly after you got the polidy? A. Well, say about a year after 
this; something like that. 

“Q. And did you tell the agent at that time—the agent for the Pru- 
dential—the soliciting agent— 

“Mr. Mayne: Just a minute. I object to that as leading question. 

“Mr. Whitehill: Q. Who was. it you had this conversation with? 
A. One of the solicitors for the Prudential. I have no idea who he was. 
They changed collectors so often I didn’t keep track of whom they were. 

“Q. Was that the man who ‘came to collect the premiums? A. The 
man that came to collect the premiums, 

“Mr. Whitehill:: Q. Did you ever have any other conversation with 
any agent who came to collect insurance besides this one, seven or eight 
years ago? A. None whatever.” 


Plaintiff testified in reference to a conversation with the superin- 
tendent of the defendant company after the death of Kearney as follows: 


“Q. What conversation did you have with him? A. Well, I went up 
there and he notified me that they wouldn’t pay that unless we could get 
a release from the relatives, and he told me to get one of the relatives to 
sign the release on it; so, later on, one of the representatives from the 
home company came to me and wanted to give me a joint check—give me 
half of it and give the relatives the other half of it, and I declined to 
accept it.” , 


_ As was held in the Manning Case, the fact that plaintiff paid the pre- 
miums on the policy did not give him the right to sue thereon, 
We think the foregoing evidence clearly indicates that plaintiff was 
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not the owner of the policy through any. valid assignment, or that defend- 
ant, through an authorizezd agent, for a consideration, agreed to pay the 
proceeds thereof to plaintiff, or waived any of its provisions. 

[3] As this was an action at law, it is clear that the court committed 
no error in refusing to allow the public administrator to intervene in the 
cause on the day of trial, 

For the reasons stated, the judgment should be reversed. 


Per CurtaM. The foregoing opinion of Biggs, C., is adopted as the 
opinion of the court. 

The judgment of the circuit court is accordingly reversed. 

Allen, P. J., and Becker and Daues, JJ., concur. 


On Motion for Rehearing. 


Per CuriaM. Plaintiff, respondent in this court, has filed a very 
lengthy motion for rehearing. We have fully considered the contentions 
made in the motion in the light of the evidence in the record. We regard 
it as quite clear that the evidence does not support the view that the de- 
fendant, through an authorized agent, for a consideration, agreed to pay 
the proceeds of the policy to plaintiff or waive its provisions. 

[4] Plaintiff contends that there is evidence in the record, overlooked 
by our Commissioner, tending to show that plaintiff was a creditor of the 
insured and as such was entitled to the proceeds of the policy. The record 
shows that plaintiff testified that the insured was not indebted to him at 
all when the policy was turned over to him. Plaintiff was asked: “Well, 
after that did he become indebted?” ‘And after an objection which was 
not ruled upon plaintiff answered: “Yes.” Other testimony in the record 
is to the effect that when the insured came to plaintiff's place of business 
and asked an employee of plaintiff for*“a piece of money,” which was 
refused, he said: “I turned my policy over to Mr. Burns; he will get it 
some day.” 

It cannot be doubted, we think, that this evidence fails to show that 
plaintiff was the owner of the policy through any valid assignment for 
the security of a debt owed by the insured to plaintiff. We think that the 
opinion of our Commissioner, heretofore adopted as the court’s opinion, 
correctly ruled that the case was covefed by the decision in the Manning 
Case, cited therein, and that consequently plaintiff cannot recover. on the 
policy. 

Respondent’s motion for a rehearing is therefore overruled. 

All concur. 


WELCH et at. v. FRATERNAL AID UNION. (No. 14739.) 
(Kansas City Court of Appeals. Missouri. “June 11, 1923. Rehearing 
Denied July 2, 1923.) - 
253 Southwestern Reporter, 187. 


1. INSURANCE—BURDEN OF PROVING DEFENSES IS ON IN- 
SURER, AFTER PRIMA FACIE CASE FOR BENEFICIARIES. 
In an action on a fraternal benefit certificate, after the plaintiffs made 
out a prima facie case, the burden of establishing the defenses alleged 
was on the defendant. 


(For other cases, see Insurance, Dec. Dig. § 817[1].) 
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2. INSURANCE — WARRANTY — EVIDENCE HELD TO RAISE 
JURY QUESTION AS TO BREACH OF WARRANTY 
AGAINST USE OF INTOXICANTS. 


In an action on a fraternal benefit certificate, conflicting evidence on 
behalf of plaintiffs and defendant and some contradiction in defendant’s 
own evidence held to raise a question for the jury whether insuréd had 
breached the warranty against excessive use of intoxicants, so that de- 
fendant was not entitled to a peremptory instruction. 


(For other cases, see Insurance, Dec. Dig. § 825[2].) 


3. INSURANCE — ASSESSMENT EVIDENCE HELD TO RAISE 
JURY QUESTION WHETHER ASSESSMENT FOR MONTH 
IN WHICH INSURED DIED WAS PAID. 


Evidence showing that the records of payments of fraternal benefit 
assessments were incomplete and defendant’s concession that one payment 
was made on May 19, and insured was not suspended, though the payment 
was due the first of the month, held to raise a jury question whether that 
payment was for the month of June, during which insured died. 


(For other cases, see Insurance, Dec.: Dig. § 825[2].) 


4. INSURANCE— DELIVERY OF POLICIES— PROOF CERTIFI- 
CATE WAS DELIVERED’ RAISES PRESUMPTION OF INITI- 
ATION. 

Proof that fraternal benefit certificates were issued and delivered 
to insured was evidence of valid contracts, tending to show insured was 
initiated, which was essential to the taking effect-of the certificates. 


(For other cases, see Insurance, Dec. Dig. § 819[1].) 


. INSURANCE—EVIDENCE HELD TO RAISE JURY QUESTION 
AS TO WHETHER INSURED WAS INITIATED 
In an action on fraternal benefit certificates, evidence that the certifi- 
cates had been delivered to insured and that he. had participated in the 
initiation of other candidates held to raise a question for the jury whether 
he had been initiated, so as to make the certificates effective. 


(For other cases, see Insurance, Dec. Dig. § 825[1].) 


6. INSURANCE — PROOFS OF DEATH SHOWING DEFENSE, 
WHICH ARE UNCONTRADICTED, AUTHORIZED DEMUR- 
RER TO PLAINTIFF'S EVIDENCE. 


In an action on a fraternal benefit certificate, where plaintiff’s proofs 
of death show on their face a defense to the claim for insurance, and that 
showing is not explained or contradicted, it is conclusive against plaintiff, 
and the court should sustain a demurrer to the evidence. 


(Fer other cases, see Insurance, Dec. Dig. § 825[1].) 


7. INSURANCE—AFFIDAVIT IN DEATH PROOFS BY ATTEND- 
ING PHYSICIAN HELD NOT CONCLUSIVE AGAINST RIGHT 
TO RECOVER. 

An affidavit by the attending physician, which was part of- the plain- 
tiffs’ proofs of death, and which showed that the physician was inter- 
ested as the examining physician for defendant, who had approved the 
application of insured a few months previously, and the accuracy and 
truthfulness of which was open to question in so far as it contained state- 
ments that the excessive use of intoxicants by insured contributed to his 
death, was not so conclusively against the beneficiaries, when explained 
and contradicted by other evidence as to the cause of death and denying 
the use of intoxicants, as to authorize the sustaining of a demurrer to 
plaintiff's evidence. 


(For other cases, see Insurance, Dec. Dig. § 825[3].) 
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8. EVIDENCE — AFFIDAVIT IN PROOFS OF DEATH ASSESS- 
MENT WAS UNPAID HELD ONLY A CONCLUSION. 
An affidavit by a local lodge officer, stating that the last assessment 
for insured was paid on May 19th and was for the month of May, merely 
stated a conclusion as to the period covered by the payment. 


(For other cases, see Evidence, Dec. Dig. § 471[2].) 


9, TRIAL — BURDEN OF PROOF JURY SHOULD NOT BE IN- 
STRUCTED BURDEN IS ON DEFENDANT TO PROVE DE- 
FENSE ESTABLISHED BY PLAINTIFFS’ PROOF OF DEATH. 
While the burden of proof is on defendant to establish its defense to 

liability on insurance certificates, if plaintiffs’ proofs of death contained 

facts which admit such defense, but plaintiffs seek to explain or contra- 
dict such statements, the jury should not be told that the burden of 
proof is on defendant. 

(For other cases, see Trial, Dec. Dig. § 234[7].) 


10. INSURANCE— EVIDENCE HELD NOT TO SHOW CONCLU- 

SIVELY INSURED DIED OF HEART DISEASE. 

In an action on fraternal benefit certificate, evidence held not to show 
conclusively that insured died of heart disease, so that the recovery could 
be only one-third of the face of the certificates, under a provision reduc- 
ing recovery by two-thirds if death from heart disease occurred during 
the first year. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 


11. DIVORCE — DIVORCE DECREE OFFERED TO PROVE HA- 

BITUAL DRUNKENNESS HELD PROPERLY EXCLUDED. 

In an action on fraternal benefit certificates, where the defense was 
excessive use of intoxicants, it was not error to exclude a divorce decree 
granted to the wife of insured, even though one of the grounds for di- 
vorce alleged in the petition was habitual drunkenness, since the decree 
might have been rendered on another ground, and the issue therein adjudi- 
cated was not between the parties to the present suit. 


(For other cases, see Divorce, Dec. Dig. § 172.) 


12. EVIDENCE — EXCLUSION OF LETTERS OFFERED BY IN- 

SURER HELD PROPER. 

In an action on fraternal benefit certificates, it was not error to ex- 
clude from evidence letters claimed to have been written by two of the 
plaintiffs to the insured, where their authenticity was denied and their 
execution was not proven. 

(For other cases, see Evidence, Dec. Dig. § 378[1].) 


13. EVIDENCE—DEPOSITIONS OF OFFICERS OF OTHER COM- 
PANIES DENYING INSURANCE THEREIN. HELD PROP- 
ERLY EXCLUDED. 

Depositions by officers of other insurance companies, offered to show 
the falsity of statements by insured he had insurance in those companies, 
were properly excluded, where they contained only the witnesses’ conclu- 
sions that insured had no insurance therein because he had been suspended, 
and there was no showing of any effort to get copies of the alleged rec- 


ord. 
(For other cases, see Evidence, Dec. Dig. § 471[2].) 


14. INSURANCE — FAILURE TO REPAY ASSESSMENTS HELD 
MATERIAL TO SHOW INITIATION. 
Where the by-laws of a fraternal order provided that if an applicant 
was rejected any advance assessments paid by him should be returned, 
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proof of failure to repay assessments, which admittedly were paid to the 
order, was competent to refute the defense that insured had never been 
initiated, even though the insurer was not obliged to return the assess- 
ments before raising its defense of breach of warranty. 

(For other cases, see Insurance, Dec. Dig. § 818[1].) 


15. INSURANCE — DEFENDANT’S REQUESTED INSTRUCTION 
AS TO FAILURE TO REPAY ASSESSMENTS HELD ER- 
RONEOUS. 

An instruction requested by defendant that the jury could not con- 
sider the fact that assessments were not returned was properly refused, 
where that fact could be considered as evidence of the initiation of in- 
sured, though the failure to return the assessments did not prevent the 
company from defending. 


(For other cases, see Insurance, Dec. Dig. § 826[1].) 


16. PLEADING — OBJECTION THAT COUNT ALLEGED TWO 
CONTRACTS HELD WAIVED. 


The objection that a petition on two fraternal benefit certificates de- 
clared in one count on two contracts or causes of action, which appeared 
on the face of the petition, was waived by defendant’s failure to demur 
thereto, under Rev. St. 1919, §§ 1226, 1230. 


(For other cases, see Pleading, Dec. Dig. § 406[8].) 


17. PLEADING—FAILURE TO PROVE JOINT INTEREST AS AL- 
LEGED CAN BE RAISED UNDER GENERAL DENIAL. 


The objection that the petition alleged a joint interest, whereas the 
evidence showed a separate interest of plaintiffs, goes to the question of 
the. preof conforming to the pleading, and can be raised under general 
denial as a failure to prove the joint interest alleged. 


(For other cases, see Pleading, Dec. Dig. § 382[1].) 


18. PLEADING—ANSWER HELD TO PREVENT CONTENTION 
PROOF SHOWED SEPARATE LIABILITY. 


Where the petition was founded upon two certificates of fraternal 
insurance, payable to the three plaintiffs, over whose names were written 
figures showing the amount payable to each, an answer alleging that, if 
there was a valid contract, the proper amount of recovery was not the 
full value of the policy but one-third thereof, precluded a contention by 
defendant that the certificates formed a promise to. pay each of the plain- 
tiffs separately a portion of the total sum. 


(For other cases, see Pleading, Dec. Dig. § 36[3].) 


19. APPEAL AND ERROR—REFERENCE OF COUNSEL TO FAIL- 
URE OF INSURER TO RETURN ASSESSMENTS HELD NOT 
REVIEWABLE WHERE NOT MENTIONED IN MOTION FOR 
NEW TRIAL. 

In an action on fraternal benefit certificates, where one defense was 
that insured had never been initiated, and a by-law required advance as- 
sessments to be repaid to rejected applicants, a remark by plaintiffs’ 
counsel inquiring why defendant did not return the assessments if insured 
was not a recognized member was not reversible error, where the argu- 
ments were not mentioned in the motion for a new trial. 


(For other cases, see Appeal and error, Dec. Dig. § 301.) 
20. INSURANCE—INSURER HELD ENTITLED TO DEDUCT AS- 
SESSMENTS FOR BALANCE OF CURRENT YEAR. 


Where fraternal benefit certificates provided that if insured died dur- 
ing the first year the unpaid assessments for the current year should be 


3 Vol. LXI, 
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deducted, defendant was entitled to have deducted from the face value 
of the certificates insuring a member who died after paying three assess- 
ments the amount of nine assessments with interest. 


(For other cases, see Insurance, Dec. Dig. § 828.) 


Appeal from Circuit Court, Jackson County; Nelson E. Johnson, 
Judge. 

Action by Ruth M. Welch and others against the Fraternal Aid Union. 
Judgment for plaintiffs, and defendant appeals. Affirmed on condition 
of remittitur. 

4 


Geo. R. Allen and W. Rea Heath, both of Kansas City, Kan., for 
appellant. 

J. H. Newman and J. W. Broaddus, both of Kansas City, for re- 
spondents. 


Triste, P. J. This is an action to recover the sum of $2,000 of the 
defendant, a fraternal beneficiary association. Plaintiff’s petition, in one 
count, alleges that— 


Defendant “issued and delivered to their father, Jefferson W. Welch, 
* * * two certificates or policies of insurance which are hereto at- 
tached, herewith filed, and marked ‘Exhibit A’ and ‘Exhibit B,’ by the 
terms of which is * * * promised and agreed therein to pay Plain- 
tiffs, on the death of said Jefferson W. Welch, the sum of $2,000.” 


No exhibits or certificates, however, were attached to or filed with 

the petition. 
’ The defense was that insured in his application made false answers, 
which under the by-laws were warranties, for a breach of which the in- 
surance would be forfeited; also that under the by-laws no liability arose 
on any certificate until the insured had been initiated, and this had not 
been done; also that assessments had to be paid on or before the Ist day 
of each month for which the same is levied, and failure to do so automa- 
tically suspended the member and his insurance was forfeitted unless re- 
instated in proper form under the by-laws, and that insured failed to pay 
the assessment for June, 1918, and was suspended therefor and was never 
reinstated; also that insured became addicted to the use of intoxicating 
liquor to such an extent as to impair his health and contribute to his 
death, which fact under the by-laws forfeited the policy. 

At the conclusion of plaintiff's evidence, the defendant demurred 
thereto, but was overruled. Thereupon it offered its evidence, and at the 
conclusion of the entire case prayed a peremptory instruction to find for 
defendant, which was also overruled. The jury returned a verdict for 
$2,315.66, being the $2,000 sued for with 6 per cent. interest. Judgment 
was rendered thereon, and defendant has appealed. 

The questions to which false answers are alleged to have been made 
are as follows: 


“(16) How much insurance is now on your life? A. $5,000. 

“(17) In what companies or societies? A. Mystic Workers, $1,000; 
Yeomen, $2,000; M. W. A. $2,000. 

“(8) Do you use intoxicating liquors of any kind? A. No.” 


For a number of years prior to his death insured had worked for 
several fraternal insurance companies, and on July 1, 1916, he entered 
into the employ of defendant as an organizer and to solicit members on 
a salary and commission, which employment, ‘according to plaintiff’s evi- 
dence, continued down to the date of his death, which occurréd on June 
19, 1918. On February 12, 1918, he applied for $2,000 insurance and re- 
quested that $1,000 of it be made payable to his daughter Ruth 
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M., $500 to his daughter Dorothy D., $500 to his son Ernest 
W. In response to this application, the company wrote two poli- 
cies of $1,000 each, in each of which it was provided that insured 
was, subject to the conditions and provisions of the certificate, “entitled in 
case of his death to have his beneficiary, Ruth M., Dorothy D., and 
Ernest W. Welch, bearing relationship to said member of daughters and 
son, to receive the amount of $1,000.” The sum of “$500” was wrirtten 
over the name of Ruth M. Welch and “$250” appears in writing over each 
of the other two names. These policies were “registered and delivered 
in Wyandotte Lodge No. 692 (Kansas City, Kan), on April 1, 1918,” as 
shown by the certificate of the president and secretary of insured’s local 
lodge, indorsed on said policies. On April 23, 1918, Welch was stricken 
with his last illness, from which he continually grew worse and finally 
died on June 19, 1918, as heretofore stated. 

[1] If plaintiffs made out a prima facie case, then the burden of es- 
tablishing the defense was upon defendant. Winn v. Modern Woodmen, 
157 Mo. App. 1, 11, 137 S. W. 292; Gooden v. Modern Woodmen, 194 
Mo. App. 666, 189 S. W. 394; Williams v. Modern Woodmen, 204 Mo. 
App. 135, 221 S. W. 414. 

With reference to the defense that insured had falsely stated he did 
not use intoxicating liquors, the defendant introduced its “examining 
physician” for Wyandotte Lodge No. 692, Dr. Helena E. Enz, who testi- 
fied that she treated insured from February 18 to 26, 1918, for la grippe, 
from which he fully recovered; that she attended him in his last illness, 
the date of her first visit being April 23, 1918, and her last on June 19, 
. 1918; that at her first visit he was sitting up, but was sick and was com- 
plaining of his heart; that she examined him thoroughly then and every 
few days afterwards; that at first she saw nothing wrong with him ex- 
cept the heart, and she treated him accordingly; that afterwards, perhaps 
a week or ten days, he became jaundiced, and was troubled with nausea 
and vomiting, indicating liver trouble; that she then inquired of him as 
to his habits in regard to the use of liquor; that he at first denied it, but 
later told her he “was a heavy drinker, had been drinking all of his life, 
an excessive drinker,” and that he was an “habitual drunkard”; that from 
her first visit and throughout the time she called on him, she noticed pint 
whisky bottles, some of them empty, some of them full, on the floor of 
his room, and that was how she came to ask about his drinking habits; 
she said she knew he had been drinking because those bottles were there, 
though she never saw him drink and he was never in her presence under 
the influence of liquor; that while he was suffering from acute myo- 
carditis, an inflammation of the muscular structure of the heart, and 
died of that disease, yet the liver condition caused a toxic condition which 
affected the heart and that caused his death. She further testified that 
his liver trouble was cirrhosis or hardening of the liver; that it could be 
caused by alcoholism and syphilis, and that a number of things could, 
and some infectious diseases would, cause it; that she did not know how 
many things could cause it; that prior to the development of the symp- 
toms of liver trouble she did not know that he had cirrhosis of the liver; 
that she did not remember what she treated him with, as she kept no re- 
cord, but that she gave him heart stimulants, for his heart was very weak; 
that she concluded, from what he told her as to his habits, that he had 
cirrhosis of the liver, after the swelling or dropsical condition together 
with nausea and jaundice appeared; the only way one could ascertain the 
cause of cirrhosis of the liver would be to hold an autopsy, remove the 
organ, and examine it, “except you get it from his history; he can tell 
you; he knows what he has heen doing”; and “he (Welch) told me what 
it came from; he told me he was drinking and I knew that was where it 
came from.” This witness further testified that a “division manager” 
of defendant called her to attend Welch during his last illness and that 
she asked this man to guarantee her pay for her services and that he di? 
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so. She did not keep any record or chart of Welch’s physical condition, 
and had no chart thereof nor record of what she gave him, nor could she 
remember what medicines she gave him. 

This witness was, and had been for a long time, one of defendant’s 
examining physicians, and she examined insured when he applied for the 
insurance. The report of this examination made cut in her own hand- 
writing on February 12, 1918, stated that she had personally known Welch 
for two years; that his appearance indicated sound health, with no indi- 
cations of past or present use of intoxicants, no indications of heart dis- 
ease, and she recommended him as a “safe and first-class insurance risk.” 
She admitted this at the trial and said that at that time he was “just the 
picture of health” and showed no indications of alcoholic habits. Although 
in the report of her medical examination of him at the time of his appli- 
cation on February 12, 1918, she had stated she had known Welch for two 
years, yet in her “attending physician’s affidavit,’ made out at some time 
not shown by the record but, of course, after his death, she stated she had 
known him only since January, 1918, and at the trial said that was the 
first time she ever saw him. : 

The above-mentioned “attending physician’s affidavit,” as heretofore 
stated, was not introduced as a part of the proofs of loss, but was offered 
in evidence by defendant at a time different from that in which it offered 
plaintiffs’ proofs of loss, and as a different exhibit altogether. In this 
affidavit Dr. Enz also stated that she treated deceased for acute myo- 
carditis and that this was the final cause of death, with cirrhosis of the 
liver as the primary or predisposing cause, the date or origin of which 
last disease she did not know; that deceased used alcohol to excess, and 
this contributed “indirectly” to his death. Dr. Enz testified at the trial 
that she did not know who got her to make the above affidavit, but that 
it came to her through the mail and was sent to her by “some lawyer.” 
The record does not disclose whether she was sworn to it or not, nor, if 
so, by whom it was done. The record of the proofs of death calls for 
“Blank No. 2, is attending physician’s affidavit marked Exhibit 4, page 43 
of bill of exceptions.” But the record does not show any “Exhibit 4,” 
while the “attending physician’s affidavit” above referred to appears as a 
part of Exhibit 3. 

The evidence shows that when insured’s condition got desperate Dr. 
Enz called in another physician, Dr. Ray. He testified as a witness for 
defendant and says he saw insured only twice, once in his room and again 
at a hospital to which he was removed; that he could not say how long 
he was in his room on his first visit, but thought it was half an hour; that 
he examined the patient's heart. took the covers off, and found him in a 
general dropsical condition, abdomen and legs badly swollen, his heart 
weak and irregular and the whites of his eyes, yellow, and the patient 
complained of a pain in the region of the heart; that he did not know 
how long the liver trouble had existed; that he did not remember of any 
other condition than those he had described and did not see any vomit- 
ing; that swelling of the limbs and abdomen could come from other 
causes than liver trouble; that he did not think there would have been 
any heart trouble if it had not been for the liver trouble, “but I don’t 
know that”; that he “attributed his heart disease to the condition of his 
system, and it all went back to his habits, and the habits produced the 
liver trouble, and vitiated his blood stream, and that poisoned his heart”; 
that the patient “probably would not” have had heart trouble if it had 
not been for the liver trouble; that he saw no whisky bottles in the room, 
nor did he see anything in Welch’s conversation, appearance, or demeanor 
to indicate his drinking, except that the patient told him he had been a 
drinker; that he did not remember what the patient said to him in this 
regard; that he could not remember what he asked Welch or what Welch 
told him, but “I am sure I asked him; I asked that (about his drinking 
habits) on general principles; I am sure I asked him”; that the immedi- 
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ate cause of his death was acute myocarditis, and if he were called upon 
to make out a death certificate he would say the heart trouble was the pri- 
mary cause and the liver trouble the secondary cause. 

The defendant also introduced its division manager,’ who was and 
had been for eight or ten years in the employ of defendant, and who had 
supervision over Welch as one of defendant’s solicitors. He testified that 
“along in or about that time (after May 1, 1918), he (Welch) was. drink- 
ing terrible. I. suppose most of us know when a man is drunk.” He 
further testified ds to his prior drunkenness and drinking habits. Two 
other employees of defendant testified to his intemperate habits, saying 
that they had seen him drunk for a week at a time. 

There was evidence, however, in plaintiffs’ behalf tending to prove 
the contrary. Among these were his daughter Ruth, who saw him fre- 
quently up to and after he took sick, also the owner of the hotel where 
insured rcomed. They say they never saw him under the influence of 
liquor or take a drink; that the hotel proprietor says after Welch took 
sick he was in his room every day and saw no whisky bottles. And one 
of defendant’s witnesses, who was not, at the time of the trial, an em- 
ployee of defendant, having left its service some three years prior there- 
to, testified he was in insured’s room twice while he was sick and he saw 
no whisky bottles. 

[2] It would seem to be clear that, under the foregoing state of the 
record, it was a question for the jury to say whether there was a breach 
of the warranty or a forfeiture of the policies in the regard now being 
considered. So far as concerns the physicians testimony, they disagree 
among themselves as to the presence of whisky bottles in the room of in- 
sured, who was at the time divorced from his wife and living alone, that 
is, at a hotel in a room to himself. Also it is a fair inference from Dr. 
Enz’s testimony that she came to the conclusion insured had cirrhosis of 
the liver from what she says he finally admitted to her were his habits in 
regard to drinking. From this and other circumstances apparent upon the 
face of the record, it was also for the jury to say whether the doctors’ 
statement that he died from a condition brought on by cirrhosis of the 
liver and that this was from the excessive use of alcohol was true or not, 
and it was also for the jury to say whether they would believe that in- 
sured admitted he was an habitual drunkard or had intemperate habits. 

[3] With reference to the defense of nonpayment of the assessment 
of June, 1918, the defendant introduced a book entitled “Monthly Re- 
port, Fraternal Aid Union,” as. the book in which the local secretary of 
the subordinate lodge made the menthly report of collections to the home 
office and the payments made by each member for the months of January, 
February, March, April, May, and June, 1918. After that book was made 
up, it was sent to and held by the Supreme Lodge and became part of its 
records. Defendant’s evidence shows that during these months a Mrs. 
Lugar was the local secretary, appointed by the Supreme President with 
the concurrence of the advisery board of the Supreme Lodge; that the 
book offered in evidence was made up and kept partly by her and partly 
by her 16 year old daughter, who at that time held no official position 
with the lodge. The mother at the time of the trial was dead. The pay- 
ments made by the members were net entered in the above book im- 
mediately, nor until it came time to send the monthly report to the 
home office. The monthly report for May, 1918, was not sent in until 
July 5th, and the June, 1918, report was sent on July 19th. If a member 
failed to pay his monthly assessment, the local secretary placed after his 
name in the monthly report book a letter “S” in blue pencil, indicating 
suspension, and when the report reached the Supreme Secretary he placed 
after the name and after the blue S a red S, indicating suspension by the 
Supreme Secretary. The evidence shows that no blue S was placed after 
insured’s name by the local secretary, and that only a red S was placed 
there by the Supreme Secretary after July 5, 1918, which, of course, was 
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after insured’s death. The laws of the defendant required the local secre- 
tary to issue an official receipt from a receipt book furnished by the Su- 
preme Lodge for every payment made, and the “stub” of each receipt 
remaining in the book was an abstract or duplicate thereof. It was con- 
ceded by defendant that two assessments were paid on deceased’s insur- 
ance, but the official receipt book introduced in evidence by defendant con- 
tained only the “stub” for the April payment, which was the only official 
receipt the beneficiaries had; and the daughter of the local secretary could 
not remember whether receipts were given for the two conceded payments 
or not. The monthly report book showed after Welch’s name in the col- 
umn under March “$4.70,” under April “Pd. 4.70,” and under May “Pd.,” 
and “Dead” was written in both the May and June columns, while under 
the January and February columns was written “No date of death marked 
dead.” As Welch did not become insured until April 1, manifestly the 
payment of $4.70 set down in the March column was erroneous. While 
this might indicate only that the two payments of $4.70 each shown on the 
books should have been put down under the columns of April and May 
instead of March and April, yet the assessments were due on or before the 
lst of each month, and the defendant’s evidence is that the two assess- 
ments conceded to have been paid were paid by others for Welch. The 
assessment for April was paid on the Ist of April, and at this time Welch 
was in good health, so that presumably he paid that himself and the two 
paid by others for him were the two that were paid after he got sick. As 
the assessments were due on the Ist of each month and the last of the 
conceded payments was made on May 19th, the jury could say this pay- 
ment was for June instead of for the May assessment. So that the receipt 
held by the beneficiaries for April and the two payments conceded by de- 
fendant, for which the secretary was not able to say whether receipts 
were given or not, together with the fact that no suspension was marked 
by the local secretary and that the book was not made up nor sent in 
until after insured’s death, and the other circumstances affecting the cor- 
rectness and reliability of the record, would seem to leave it a question 
for the jury to say whether the June assessment: was paid or not, and 
hence we would not be justified in saying that conclusively the June as- 
sessment was not paid. 

[4, 5] As to whether Welch was ever initiated, we are of the opinion 
that this was clearly a question for the jury. Plaintiffs showed that the 
policies were issued and delivered. This was evidence of valid contracts, 
placing on defendant the burden of showing the contrary. Fisher v. 
Supreme Lodge, Knights & Ladies of Honor, 190 Mo. App. 606, 615, 176 S. 
W. 269. See, also, on this point, Golding v. Modern Woodmen, 250 S. 
W. 933, decided by this court January 20, 1923, but not yet (officially) 
published. Besides, while defendant had evidence of witnesses who tes- 
tified that they never saw insured present himself for initiation in the 
lodge between April 1 and July 1,1918, yet plaintiffs introduced witnesses 
who testify that they saw Welch in the lodge room where work was be- 
ing done, and one of these says Welch was directing the initiation of 
candidates, and certainly this would not have been allowed if he himself 
had not been initiated. Besides, the records of the defendant introduced 
in evidence and the correspondence of defendant tend to show that Welch 
“held membership” in the lodge. 

As to all of the foregoing defenses the burden of proof was on de- 
fendant; there was evidence in the case on all of these matters sufficient 
to make an issue for the jury in regard to them. Hence we should not 
say that no case was made which was submissible. Foster v. Metropoli- 
tan Life Ins. Co. (Mo. App.) 233 S. W. 499, 500; Lafferty v. Kansas City 
Casualty Co., 287 Mo. 555, 229 S. W. 750; State ex rel. v. Reynolds, 277 
Mo. 14, 21, 208 S. W. 618; Bray v. American, etc., Assurance Co. (Mo. 
App.) 238 S. W. 1093, 1095. 3 
[6, 7] There is no doubt of the rule that where plaintiff’s proofs of 
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death show on their face that a defense to the claim for insurance exists, 
and this showing is not explained or contradicted, the same is concluusive 
against plaintiff and the court should sustain a demurrer. Castens v. Su- 
preme Lodge, Knights & Ladies of Honor, 190 Mo. App. 57, 175 S. W. 
264. With reference, however, to the statements in the “attending physi- 
cian’s affidavit” as to deceased’s habits and their being indirectly the 
cause of his death, if said affidavit be a part of the proofs of death, the 
record, as we have heretofore shown, discloses sufficient evidence to call 
in question, not only the disinterestedness of the statements, but also their 
accuracy, correctness, and truthfulness, and therefore to leave the ‘ques- 
tion of a forfeiture of the policies an issue for the jury. Clarkston Vv. 
Metropolitan Life Ins. Co., 190 Mo. App. 624, 176.S. W. 437; Thompson 
v. Business Men’s Accident Ass’n (Mo; App.) 231 S. W. 1049, 1052; 
Remfry v. Mutual. Life Ins. Co. (Mo. App.) 196 S. W. 775, 778. 

[8] It is true among these proofs of death was a purported affidavit 
of the president, treasurer, and secretary of the local lodge (but which 
the record does not show whether it was or was not signed or,sworn to), 
which not only says “Jefferson W. Welch * * * was at the time of 
his death a member of the lodge,” and that he “was admitted to member- 
ship on the Ist day of April, 1918,” but also contains the further state- 
ment that “the last assessment for the deceased was paid on the 19th 
of May, 1918, for the month of May, 1918. The-preceding assessment was 
paid on.the 1st of April for the month of April, 1918.” Now, aside from 
any quéstion as to how such a statement can properly have any place in a 
proof of death, of which there is no showing, it is singular that the state- 
ment should be made that the payment of April Ist is “for the month of 
April” and the payment of May 19th is “for the month of May.” Mani- 
festly, the thing bears on its face an inference which the jury could find 
that it was inserted there to interpret and correct the incorrect entry in 
the monthly report book which has been heretofore discussed; and, clearly, 
too, the statement that the payment of May 19th was for the month of 
May, when, if it was, it was 19 days too late, is nothing more than the 
officers’ conclusion in that regard and not the statement of a fact which 
should conclude plaintiffs or even destroy their prima facie case in that 
regard. 

The insurance contract as made by the by-laws provided that, if in- 
sured died within one year of heart disease, then the liability should not 
exceed one-third of the face of the certificate; also that the unpaid assess- 
ments for the current year should be deducted. Plaintiffs’ instruction 1 
told the jury the plaintiffs were “entitled to recover the full amount of 
said policies with interest thereon at the rate of 6 per cent. per annum 
from the 5th day of August, 1919 (the date suit was brought), unless 
you further find” one or more of the defenses of noninitiation, failure to 
pay dues, false statements in his application, and excessive use of alcholic 
liquors which contributed to his death; and that the burden was on de- 
fendant to prove one or more of these things. 

The instruction then told the jury that in this connection the defend- 
ant sought to avoid payment of the full amount of the policies because 
insured died of heart disease, but that before they could reduce recovery 
on that ground defendant must prove by the greater weight of ‘the credible 
evidence that deceased did die of heart disease, but that if they believed 
insured was afflicted with hardening of the liver, which progressed to such 
an extent as to affect his heart, and that except for the disease of the liver 
his heart was normal and healthy, they could not find for defendant on that 
issue. 

[9] The first objection to this instruction is that it erroneously placed 
the burden of proof on defendant to sustain its defenses or any one of 
them. It is well established that, while the burden of proof is on defend- 
ant to establish its defense, yet if plaintiff's proofs of death contain facts 
which admit such defense, but plaintiff seeks ‘to explain or contradict such 
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statements, then the jury should not be told that the burden of proof is 
on defendant. Weise v. Sovereign Camp, Woodmen of the World (Mo. 
App.) 207 S. W. 249; Tuepker v. Sovereign Camp, W. O. W. (Mo. 
App.) 226 S. W. 1002, 1004. But, as heretofore shown, how can it be 
said, in view of the state the record is in, that plaintiffs’ proofs of death 
admitted any defense so as to change the burden of proof? 

[10] As to the claim that there was not evidence to justify the sub- 
mission to the jury of the question whether insured died of heart disease, 
calling for a reduction in the amount of recovery to only one-third of the 
$2,000, it would seem that the evidence of the two physicians, taken as a 
whole, left it a matter of considerable doubt as to just what disease. in- 
sured did die of. Hence the instruction in that regard was not without 
evidence to support it, nor can we say that, conclusively, insured died of 
heart disease and that consequently recovery could not be had. for more 
than one-third of the $2,000, less the remainder of the unpaid annual pay- 
ment for the current year in which he died. 


[11] Defendant offered in evidence the record of a decree of divorce 
obtained by insured’s wife June 27, 1914, which, however, did not show in 
itself the gound on which the divorce was granted. The court excluded it. 
Later on the defendant offered in evidence the petition in the suit for 
divorce, and one of the grounds alleged therein was that the husband was 
an habitual drunkard. This was also excluded. The purpose in offering 
this was stated to be to contradict insured’s statement that he had not used 
intoxicants within 5 years. But this defense was not pleaded, and hence was 
not in the case. Moreover, the decree of divorce may have been granted 
upon one of the other grounds mentioned in the petition, and the issue 
therein adjudicated was not between the parties to this suit. We see no 
error in the exclusion of this evidence. 


[12] The exclusion of the letters claimed by defendant to have been 
written by two of the plaintiffs to the insured was proper, for their authen- 
ticity was denied and their execution was not proven. 


[13] The deposition of officers of certain other companies outside of 
the state, offered to show that insured had no insurance in other companiese 
contrtary to what he stated in his application, were properly excluded. 
The depositions contained only the witnesses’ conclusions that insured had 
no insurance therein because he had been suspended. There was no show- 
ing that there was any effort to get copies of the alleged records. Rad- 
ford v. Horton, 207 Mo. App. 601, 227 S. W. 1073, 1076; State v. Lentz, 
184 Mo. 223, 242, 83 S. W. 970. 


[14, 15] While defendant did not have to return the premiums paid 
in order to be in a position to defend on the ground of a breach of war- 
ranty (State ex rel. v. Reynolds, 287 Mo. 169, 229 S. W. 1057), yet its 
by-laws provided that, if an applicant was rejected for beneficial mem- 
bership, any advance assessment paid by him should be returned. The 
claim was that insured never became a member because he was never in- 
itiated. Since the by-laws required the return of the assessments, it would 
seem that the failure to obey the by-laws by returning the premium was 
a circumstance which the plaintiffs could prove and comment ‘upon as tend- 
ing to show that he was regarded as a beneficial member and therefore had 
been initiated. Defendant’s refused instruction H on this matter, however, 
did more than say that the failure to return did not prevent the company 
from defending. It said the jury could not consider the fact that the as- 
sessments were not returned. Hence it was properly refused. 

[16] It is urged that the petition in effect alleges a cause of action on 
a joint contract in favor of all the plaintiffs; while the evidence shows 
that it is upon two contracts, each of which is ‘a promise to pay a separate 
sum to each plaintiff. So far as the petition in one count declaring on two 
contracts or causes of action is concerned, this appeared on the face of 
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the petition, and under sections 1226 and 1230, R. S, 1919, the defendant, by 
failing to demur, has waived such defect. 

[17] But the objection above mentioned is not to a misjoiner or a 
defect of parties; it goes to the matter of the proof conforming to the 
pleading. As said in Yore v. Yore, 240 Mo. 451, 462, 144 S. W. 847, 850: 

“If the proof shows that the obigation from the defendant to the 
plaintiffs is not one to them jointly, but severally, then there is a failure of 
proof under the petition.” 

And under its general denial, defendant could avail itself of a failure 
to prove joint interest, and a failure to demur or answer does not obviate 
the difficulty. Wintergerst v. Court of Honor, 185 Mo. App. 337, 391, 170 
S. W. 346. 

[18] However, under the circumstances of this case, can it be said 
that the evidence discloses a several and not a joint contract? We think 
the contention now raised is in direct conflict with the answer. The peti- 
tion alleged that the policies each provided that the insured was, subject 
to the provisions of the contract, “entitled, in case of his death, to have 
his beneficiaries Ruth M., Dorothy D., and Ernest W. Welch, bearing re- 
lationship to said member of daughters and son, to receive the sum of 
$1,000.” The answer denied that there was any insurance contract at all, 
but set up that if there was a valid insurance contract, and if plaintiffs’ 
father was “a member in good standing” with his insurance “in full force 
and effect at the time of his death,” then the “true and proper amount of 
recovery is not $2,000,” but, under the clause relating to death within one 
year from heart disease, was reduced to “one-third the face of the certificate, 
to wit, $666.66,” and that this amount was to be still further reduced by 
the clause deducting the unpaid assessments for the current year, “leaving 
the full amount (due) only that hereinbefore set forth, to wit, $619.66.” 
If the placing of the different amounts above the respective names of the 
beneficiaries in the two policies might otherwise be construed as a’ promise 
to pay the plaintiffs separately and not a premise to pay the aggregate sum 
therein named to the plaintiffs jointly, it would seem that the defendant’s 
answer completely negatives such a construction. It cannot be said that the 
answer was given in ignorance of the true facts, for the defendant knew 
the terms of its promises. The demurrers offered to the evidence were gen- 
eral and not special and hence the trial court had no notice from them of 
any contention such as is now made. To sustain the objection based on 
this point would be to sanction a construction of the insurance contracts 
which is directly contrary to the construction authorized by defendant’s 
arswer. It would also be palpably unfair to the trial court. 

[19] It is urged that reversible error was committed in the argument 
of counsel for plaintiffs in commenting upon the fact that if Welch was 
not a recognized member, why did not defendant return the assessments 
it had received, in accordance with its by-laws. We see no reversible er- © 
ror in this. However, we find upon examination of the record that the 
arguments of which complaint is made in the brief are not mentioned or 
set forth in the motion for new trial. 

[20] The record discloses, however, that under the insurance contract 
the amount of the unnaid assessments for the current year should be de- 
ducted. The monthly assessment on both policies was $4.70. And under 
the verdict nine of these were not yet paid. Hence the judgment should 
be reduced by the sum of nine times $4.70, or $42.30, with interest thereon 
at 6 per cent. from August 5, 1919, the date of the institution of plaintiffs’ 
suit. 

Plaintiffs must therefore enter a remittitur of the. above amount with 
interest, or the judgment will be reversed and remanded. If said remittitur 
is filed within 25 days from the date of the announcement of this opinion, 
the judgment will stand affirmed; otherwise, it will be disposed of. as 
above indicated. 

All concur. 
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MYERS v. JOHN HANCOCK MUT. LIFE INS. CO. (No. 17836.) 
(Supreme Court of Ohio. June 12, 1923.) 
140 Northeastern Reporter, 504. 


(Syllabus by the Court.) 


1, PRINCIPAL AND AGENT—NOTICE TO AGENT NOT BIND- 
ING UPON PRINCIPAL IN ABSENCE OF AUTHORITY TO 
DEAL WITH MATTERS INVOLVED. 


Knowledge of or notice to an agent is not binding upon his principal 
unless it appear that such agent had authority to deal in reference to those 
matters which the knowledge or notice affected, or had a duty to com- 
municate the same to his principal. 


(For other cases, see Principal and Agent, Dec. Dig. § 178[1].) 


2. INSURANCE — NOTICE OF CHANGED CONDITION OF IN- 
SURABILITY TO EXAMINING PHYSICIAN HELD NOT 
BINDING UPON INSURER. 


Where a physician is employed by a life insurance company merely 
for the purpose of making a medical examination and a report thereof 
to the company, and has no other duty or authority with reference thereto, 
subsequent knowledge of such physician with reference to changed phy- 
sical condition of the applicant examined by him prior to the approval of 
the application and issuance of the policy, and uncommunicated by him 
to the company, is not binding upon the company, nor does it constitute 
a waiver of the provision in the application that such policy shall become 
effective upon approval at the home office of the company “while the 
person to be insured is in the same condition of insurability.” 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 


Certified by Court of Appeals, Hamilton County. 

Action by Grace L. Myers, formerly Grace L. Benedict, against the 
John Hancock Mutual Life Insurance Company. Judgment for plaintiff 
was reversed by the Court of Appeals and cause certified. Affirmed.— 
[By Editorial Staff.] 


This action was brought in the court of common pleas of Hamilton 
county, Ohio, to recover the amount claimed to be due on a policy of life 
insurance. The petition alleges in substance that the application for a 
policy of life insurance was made to the defendant company by Harry 
W. Benedict, husband of the plaintiff, on December 12, 1918, and that 
the first semiannual premium thereon was then paid; that on December 
13 Benedict was examined by defendant’s medical examiner, who re- 
commended such insurance. The petition further avers that on Decem- 
ber 15, 1918, Benedict became ill, and that the physician who had made 
such medical examination learned of such illness on that day; that the 
illness necessitated an operation on December 19, 1918, which was also 
known by said physician; and that on December 20, 1918, the defendant 
at its home office approved such application for insurance. Benedict 
died on December 24, 1918, defendant then having in its possession the 
premium paid by Benedict for the policy, which it retains. It is averred 
that at the time the application was made and the premium paid, defend- 
ant agreed that the policy would take effect upon the approval of the ap- 
plication, while Benedict was “in the same condition of insurability” as 
shown in his application, and that such approval would constitute a deliv- 
ery of the policy and would insure his life for the sum of $5,000 from 
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the date of such approval. It is then averred that defendant refused to 
deliver the policy to plaintiff, the beneficiary named therein, and denied 
liability thereon, after notice and formal proofs of the death of Benedict 
had been duly furnished. After demurrer had been presented and over- 
ruled the defendant filed an answer, wherein it admitted the application, 
and the receipt of the premium, and the issuance of a receipt therefor, 
which is there set out and reads as follows: 


“This form is a temporary receipt authorized by the John Hancock 
Mutual Life Insurance Company, of Boston, Mass., for prepayment of 
initial premium with application for new insurance and is to be surren- 
dered when the official receipt is delivered. 

“Received from Harry W. Benedict, who has this day applied to the 
John Hancock Mutual Life Insurance Company for a policy of insurance 
on his (or her) life for $5,000. On the 20-Pay Life Plan, the sum of one 
hundred twenty-five and forty one-hundredths dollars, being the amount 
of the semiannual premium on such a policy; in consideration whereof it 
is understood and agreed that if the application is approved at the home 
office of the company, while the person to be insured is in the same condi- 
tion of insurability shown by part B of the application, the insurance shall 
take effect (subject to the terms and conditions of the policy applied for), 
as of the date of such approval. Such approval shall constitute in effect 
a delivery of the policy. If said application be not approved, the premium 
paid will be returned.” 


The defendant then averred that on December 13, 1918, Benedict 
signed and delivered part B of his application, in which he stated he was 
in good health and had never had any disease of the appendix, which ap- 
plication was approved by defendant at its home office on December 19, 
1918; that from December 15 to his death the applicant was not in good 
health, and defendant had no knowledge of his changed condition of in- 
surability until December 24; and that on January 8, 1919, it tendered 
back to plaintiff's attorney the premium paid by the applicant, and re- 
newed the tender in the answer and made payment into court. It denied 
all other averments of the petition. 

The second defense alleged that the physician who examined Benedict 
was not the agent of the company after December 13, 1918, and that the 
application was approved by defendant at its home office before such phy- 
sician learned of Benedict’s operation. A third defense contained sub- 
stantially the averments of the second defense, to which was added the 
a that by the so-called “part B” of his application the applicant 
agreed : 

“That any policy which may be issued hereon shall take effect only 
in case it shall be delivered and the first premium or installment thereof 
actually paid, while I am in the same condition of insurability as shown 
in this application.” 

By a fourth defense the defendant averred failure of the applicant to 
give notice to the defendant company of his changed condition of health, 
and that the company ‘had no knowledge thereof at the time of its approval 
of his application. 

A reply in the nature of a general denial was filed by the plaintiff, 
and upon the issues thus made the case went to trial, resulting in a ver- 
dict for the plaintiff, upon which judgment was rendered. That judgment 
was reversed by the Court of Appeals, which rendered judgment for the 


defendant company. This proceeding in error is brought to procure a re- 
versal of that judgment. 


_ Harmon, Colston, Goldsmjth & Hoadly and J. L. Kohl, all of Cin- 
cinnati, for plaintiff in error. 

Mallon & Vordenberg, of Cincinnati, and Vorys, Sater, Seymour & 
Pease, of Columbus, for defendant in error. 
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Matruias, J. The question of the right of the beneficiary to recover 
upon the policy of life insurance involved in this action depends upon the 
correctness of the proposition stated in the portion of the charge of the 
court; which is as follows: , 


“I charge you, ladies and gentlemen, that if you find by a preponder- 
ance of the evidence that the witness Dr. Brady was the agent of the de- 
fendant insurance company for the purpose of making the medical ex- 
amination of the applicant, Harry Benedict, and you further find that he 
made said examination and reported his findings as to the physical con- 
dition of said Harry Benedict, and as to his insurability, to the defendant 
insurance company, and that Dr Brady, subsequent to making said medical 
examination and report thereof to the defendant insurance company, on 
either the 15th of December, 1918, or on the 19th of December, 1918, or 
both, received knowledge of the changed condition of insurability of said 
Harry Benedict, the knowledge of said Dr. Brady is imputed to the de- 
fendant. insurance company, and his knowledge is the knowledge of the 
defendant. And if you find that the defendant company, after having said 
knowledge,. or after Dr. Brady had knowledge, of the changed condition 
of insurability, accepted the application, or issued a policy, and. placed it 
in the mails, upon the life of Harry Benedict, the defendant company is 
estopped to deny liability on the policy of insurance sued on by the plain- 
tiff on the ground of changed condition of insurability of the insured.” 


It is an undisputed fact that Benedict, the applicant, was not “in the 
same condition of insurability” on December 20, 1918, the time of the ap- 
proval of his application of insurance at the home office, as he was on the 
date of his application, December 12, or on the date of his medical ex- 
amination, December 13, and consequently did not meet the requirement 
of the provision of part B of the application; that the contract. of insur- 
ance was not complete unless and until the same was approved at the 
home office of the company “while the person to be insured is in the. same 
condition of insurability shown by part B of the application.” The home 
office had no knowledge of such changed condition of insurability, but it 
is contended that the knowledge of Dr. Brady, the physician who made 
the medical examination of the applicant, was the knowledge of the com- 
pany, and that having issued the policy with such knowledge it waived 
the condition above referred to and is liable for the full amount of the 
policy. 

{1, 2] The record discloses that Dr. Brady, as one of a list of eligible 
physicians, was called upon by, the agent of the company to make ‘the medi- 
cal examination of Mr. Benedict at the time he filed his application for 
insurance; that he made such examination and reported to. the company 
for which he was paid a fee, and thereafter had no other duty and no 
further responsibility in relation thereto. There was no further obligation 
upon the part of Dr. Brady, and no further obligation upon the part of 
the company to Dr. Brady. That examination and report was made De- 
cember 13. Dr. Brady was a friend of Mr. and Mrs. Benedict, ‘and as 
such learned of the attack of indigestion from which Mr. Benedict suf- 
fered on December 15, and for which he was treated by another physi- 
cian, and either on the 19th or 20th of December he also learned of the 
operation for appendicitis which had been performed on the 18th. It does 
not appear that this physician, employed merely for the purpose of making 
a medical examination, and report thereof, had any authority at any time, 
by act or word, to make or enter into any contract on behalf of the in- 
surance company, and it must therefore follow that he cold not by any 
act or failure to act upon knowledge in any manner received by him waive 
any right of the company. If he could not by his act bind the company, 
surely he could not by reason of his information with reference to any 
fact which he was under no obligation to impart to the company, and with 
reference to which he had no duty whatever, bind the company by reason 
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of any claimed waiver of such facts and conditions, of which the com- 
pany, or its agent authorized to act in such matters, had no knowledge 
whatever. 

This proposition is clearly stated in Joyce on Insurance (2d Ed.) § 
515b, as follows: 


“And a medical examiner of an insurance company required by it to 
fill out medical certificates is not the agent of the company for anything 
more than such certificates. Notice to him ef anything not called for by 
his certificate is not notice to the insurer.” 


Supporting this proposition are numerous cases, among which may be 
cited: Leonard v. State Mutual Life Assurance Co., 24 R. I. 7, 51 Atl. 
1049, 96 Am. St. Rep. 698; John Hancock Mut. Life Ins. Co. v. Houpt 
(C. C.) 113 Fed. 572; and Gallant v. Metropolitan Life Ins. Co., 167 
Mass. 79, 44 N. E. 1073. 

The question presented may be determined by the application of a 
very clear and plain proposition of the law of agency, which is that knowl- 
edge of, or notice to, an agent, in order to be binding upon his principal, 
must come to an agent who is authorized to deal in reference to those 
matters which the knowledge or notice affects, and whose duty it there- 
fore is to communicate it to his principal, and the fact that some other 
agent employed in reference to different and distinct transactions may 
have had notice or knowledge will not affect the principal. This is a 
substantial statement of the rule announced in 2 Mechem on Agency (2d 
Ed.) § 1831, which is supported by many cases there cited. As there very 
pertinently suggested, except where an agent is expressly delegated to re- 
ceive notice, or is referred to as one to whom notice may be given, or 
where the agent is placed in such a position of general authority that no- 
tice to him will be notice to his principal, because it must be determined 
to be within his authority to receive it, notice to an agent binds the prin- 
cipal only because the receipt thereof can be deemed an incident to the 
act which the agent is authorized to perform. It would seem perfectly 
obvious that a principal cannot be bound by any knowledge or informa- 
tion coming to an agent who had no duty or obligation to communicate 
such facts to the principal, and certainly not as to any knowledge or in- 
formation coming to an agent who had no further authority to represent 
the principal, and no further duties whatever to perform with reference 
to the transaction in which he had been engaged. 

The further pertinent statement upon this proposition is made in 2 
Mechem on Agency (2d. Ed.) § 1834: 


“If the theory upon which notice is to be imputed be the legal identity 
of the principal with the agent, then the person to whom the notice comes 
must be such a person and acting in such a capacity that it may fairly be 
said that, for the time being, he is the principal. If the true theory be 
that the agent owes a duty to communicate, then the person to whom the 
notice comes must be such a one and acting in such a capacity that it may 
fairly be said that the principal looks to him for information concerning 
the subject-matter; that he is the person to whom information is likely to 
come, and whose duty it would .be to communicate it.” 


The cases cited by counsel for plaintiff in error are clearly distin- 
guishable from the instant case upon the grounds above stated, as for in- 
stance the case of Foster v. Scottish Union & National Ins. Co., 101 Ohio 
St. 180, 127 N. E. 865, much relied upon; for there the agent whose act 
was in question was fully authorized to act and make an election or waive 
a condition, and it was that agent also who had the knowledge affecting 
the waiver or election. In the instant case the agent had nothing what- 
ever to do with the contract and no power whatever to act on behalf of 
the company. More clearly applicable here is the rule announced in the 
case of Ohio Farmers’ Ins. Co. v. Titus, 82 Ohio St. 161, 92 N. E. 82, as 
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is manifest from a discussion of that case in the opinion of the court in 
the case of Foster v. Insurance Co., supra, for in that case, as here, “the 
agent’s knowledge was obtained at a time when he had ceased to have any 
duty to perform with respect to the property or insurance in question, 
and no longer possessed power real or apparent with respect thereto.” A 
further distinction is apparent in this case, as previously observed, for it 
does not appear that Dr. Brady at any time “possessed power real or ap- 
parent with respect thereto.” 

It follows that from both principle and authority Dr. Brady was not 
such an agent of the company that action upon the part of the company 
in approving the application for insurance can be held to have been a 
waiver of express conditions and stipulations because of the mere casual 
knowledge and information which came to him. 

The judgment of the Court of Appeals is therefore affirmed. 

Judgment affirmed. 

Marshall, C. J., and Robinson, Jones, and Day, JJ., concur. 


———_ + a 


GREAT SOUTHERN LIFE INS. CO et at. v. CHURCHWELL. 
(No. 11581.) 


(Supreme Court of Oklahoma. June 26, 1923.) 
216 Pacific Reporter, 676. 


(Syllabus by the Court.) 


1. INSURANCE—EXCEPTION—COURTS WILL NOT WRITE EX- 
CEPTION INTO LIFE OR ACCIDENT POLICY BY INTER- 
PRETATION TO EXEMPT INSURER FROM LIABILITY. 


If the language of a life or accident policy does not express an ex- 
ception, when fairly interpreted, the courts will not write an exception 
into it by interpretation, for the purpose of exempting thte insurer from 
liability after death or accident. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE—POLICY SUSCEPTIBLE OF DIFFERENT CON- 
STRUCTIONS, ONE MOST FAVORABLE TO INSURED 
ADOPTED. 


If,a policy is so drawn as to require interpretation and to be fairly 
susceptible of two different constructions, the one will be adopted that is 
most favorable to the insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE— BURDEN OF PROVING DEATH OR INJURY 
WITHIN EXCEPTED CLAUSES OF ACCIDENT POLICY ON 
INSURER. 


The burden of proof rests upon the insurer to establish the fact that 
death or injury has resulted rom one of the excepted clauses enumerated 
in a policy of accident insurance. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


4. INSURANCE—“ ACCIDENTAL MEANS”—DEATH OF ONE 
KILLED AS RESULT OF HAZARD INCIDENT TO OCCUPA- 
TION HELD CAUSED BY “ACCIDENTAL MEANS,” WHERE 
POLICY CONTAINS NO EXCEPTION CLAUSE. 


If an accident policy contains no provision excepting such hazards, 
and by chance, without the design, consent or co-operation of the in- 
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sured, he is injured or killed as a result of a hazard ingident to his occu- 
pation, his injury or death properly may be said to. have been caused by 
accidental means. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accidental Means.) 


5. INSURANCE—ACCIDENTAL CAUSE OF DEATH DEFINED. 


Though the means whereby a: personal injury or death is caused were 
put into operation with the design or intention of injuring or killing one 
or more persons, if chance determines what particular person or persons 
are injured or killed in Consequence of the use of those means, as to a 
person so injured or killed without his fault, consent, or co-operation, 
such means are to be regarded as accidental. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


6. INSURANCE—INSURED KILLED BY ENEMY WHILE SERV- 
ING UNDER DRAFT IN WAR AGAINST GERMANY HELD 
KILLED BY “EXTERNAL, VIOLENT, AND ACCIDENTAL 
MEANS.” 


The death of an insured caused by being struck by a bullet fired by the 
enemy, while he is engaged in battle, and while serving under draft in the 
army of the United States as a soldier against Germany, held to have 
resulted from bodily injury sustained and effected directly through ex- 
ternal, violent, and accidental means, within the terms of the policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

(For other definitions, see Words and Phrases, First and Second 
Series, External, Violent and Accidental Means.) 


Commissioners’ Opinion, Division No. 5. 

Appeal from District Court, Jackson County; Frank Mathews, Judge. 

Action by L. B. Churchwell against the Great Southern Life Insur- 
ance Company and another. From a judgment for plaintiff, defendants 
appeal. Affirmed. 


Embry, Johnson & Tolbert, of Oklahoma City, for plaintiffs in error. 
S. B. Garrett, of Mangum, for defendant in error. 


Tuompson, C. This was an action by the defendant in error, the 
beneficiary named in a policy issued February 7, 1917, whereby the plain- 
tiff in error the Oklahoma National Life Insurance Company insured the 
life of Omar Churchwell in the sum of $1,000, and the plaintiff in error 
Great Southern Life Insurance Company reinsured and underwrote the 
policy under the laws of the state of Texas and the state of Oklahoma, 
on the 3lst day of July, 1918. Under the policy the plaintiffs in error 
obligated themselves by the following provision contained in the policy: 


“Upon receipt of due proof of the death of the insured’ resulting di- 
rectly, independently, and exclusively of any and all other causes from 
bodily injuries effected solely through external, violent, and purely acci- 
dental mieans (homicide or self-destruction, sane or insane, not included), 
and occurring within 20 days after such injuries, the amount payable upon 
om for cancellation and in full satisfaction of this policy shall be 


The death of the insured having ocdurred, the insurer, after receipt 
by it of the prescribed notice of the death, offered to pay $1,000, which 
the beneficiary was willing to accept without prejudice to her claim, as- 
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serted in this action, .of the right to recover an additional $1,000 under 
the above-quoted “double indemnity” provision of the policy. 

The claim asserted in the petition was duly resisted by the plaintiffs in 
error, and by agreement of parties the cause was tried to the court without 
the intervention of a jury, upon an agreed statement of facts and con- 
tentions of the parties, which was signed by the attorneys for the respective 
parties and submitted to the court for its decision, as follows: 


“Agreed Statement of Facts. 


“It is stipulated and agreed by and between the plaintiff, L, B. Church- 
well and the defendants, the Oklahoma National Life Insurance Com- 
pany and Great Southern Life Insurance Company, that the facts proven 
and established in this case and admitted by all parties to be proved and 
established are as follows: 

“(1) On the 7th day of February, 1917, Omar Churchwell was in- 
surable age and in health, and that on said date the defendant the Okla- 
homa National Life Insurance Company, for value, issued and delivered 
to said Omar Churchwell its life insurance policy No. 11553, for the sum 
of $1,000, payable in favor of L. B. Churchwell, plaintiff in this action, 
mother of said: insured, the beneficiary, the said sum to be due and pay- 
able to said L. B. Churchwell upon the death of said insured and due 
proof thereof. A substantial copy of said policy is attached to plaintiff's 
petition and marked ‘Exhibit A’; the said policy having therein the fol- 
lowing contractual agreement: 

“‘*The Oklahoma National Life Insurance Company, a stock com- 
pany of Oklahoma City, U. S. A., subject to the terms and provisions 
hereinafter contained, will pay $1,000, the face of this policy, upon 
receipts of due proofs of the death of Omar Churchwell, the insured, to 
L. B. Churchwell (mother), beneficiary, or during the premium period of 
this policy and before the insured shall have attained the age of 60 years 
and before default in the payment of any renewal premium. 


“‘Touble Indemnity. 


“Upon receipt of due proof of the death of the insured resulting 
directly, independently, and exclusively of any and all other causes from 
bodily injuries effected solely through external, violent, and purely acci- 
dental means (homicide or self-destruction, sane or insane, not included), 
and occurring within 20 days after such injuries, the amount payable upon 
—* for cancellation and in full satisfaction of this policy shall be 
2? ’ 

“(2) That the defendant Great Southern Life Insurance Company, 
in conformity with the laws of the state of Texas and of the state of 
Oklahoma for value, reinsured and underwrote the said policy No. 11553 
by its policy No. 48584, a substantial copy of which it attached to plain- 
tiff’s petition marked ‘Exhibit B,’ in which are the following provisions: 


“*Assumption of Policy. 


“*Omar Churchwell, Altus, Okl. The Great Southern Life Insur- 
ance Company hereby reinsures and assumes all liability under policy 
11553 issued by the Oklahoma National Life Insurance Company, of 
Oklahoma City, Okl., provided same was in force at midnight on the 3lst 
day of July, 1918. This done in conformity with reinsurance contract be- 
tween Great Southern Life Insurance Company and the Oklahoma Na- 
tional Life Insurance Company, of date July 19, 1918, filed with and ap- 
proved by the insurance departments of Oklahoma and Texas, and certified 
by them as fully protecting the interest of all the policy holders of the 
Oklahoma National Life Insurance Company, of Oklahoma City, Ok.’ 
And said reinsurance contract dated and signed 31st of July, 1918. 

“(3) It is admitted and agreed that each of the foregoing policies 
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were in full force and effect, fully paid up, on the 25th and the 27th days 
of October, 1918, and each of the said policies with all their provisions, 
are made a part of 'this statement of facts as fully as if the same were 
herein set out in full. 

“(4) At the date of the issuance of said policy, and during the yeai 
1917, Omar Churchwell, the insured, was between the ages of 21 and 31 
years. That he was a citizen of the United States, single, and subject to 
the Draft Act of Congress, passed in 1917 (U. S. Comp. St. 1918, U. S. 
Comp. St. Ann. Supp. 1919, §§ 2044a-2044k), after the United States had 
declared war against the German Empire and was in a state of war with 
Germany. That on the —— day of ——, 1917, Omar Churchwell was, 
under the Selective Draft Act, drafted by the government of the United 
States into the army of defense and into the army service of the United 
States. That he was duly enrolled and sworn. and placed into the service 
as a soldier. That on the 25th day of October, 1918, said Omar Church- 
well was a member of and a corporal in Company M, 357th Infantry, of 
the Expeditionary Forces of the United States in France. That on said 
25th day of October, 1918, and while so engaged in the military service of 
the United States in France, and while acting in the line of his duty as 
such soldier and under the orders and directions of his superior officers, 
and while under fire from the enemy, the said Omar Churchwell received 
bullet wound from the enemy guns in the shoulder, back, chest, and body, 
which wound was serious and fatal, and from the injury and wound so 
received the said Omar Churchwell did die on the 27th day of October, 
1918. That said injury was the sole cause of the death of the said Omar 
Churchwell; the said bullet wound so received by him being fatal. 

“(5) The proper proof of death of the said Omar Churchwell was 
furnished defendants, as required by the terms of the policy, and ac- 
knowledged and accepted by defendants prior to bringing this action. 

“(6) Defendants acknowledge liability under the terms of the policies 
sued on in the sum of $1,000, with such accruals thereon as provided by 
the terms of the policy. 

“(7) Defendants deny liability for double indemnity for the reason 
they allege that, under the foregoing statement of facts, the death of Omar 
Churchwell, the insured, was not death resulting directly, independently, 
and exclusively of any and all other causes from bodily injuries effected 
solely through external, violent, and purely accidental means, as is claimed 
by plaintiff in her petition, and for the further reason that insured’s death 
was the result of homicide. 

“(8) The issue before the court then between the plaintiff and the 
defendants is whether defendants are liable for the double indemnity, or 
$2,000 instead of $1,000.” 


The court pronounced judgment in favor of the defendant in error 
and against the plaintiffs in error for the double indemnity, as provided 
in the policy in the sum of $2,000 and $4 accrued earnings on said policy, 
with 6 per cent interest from the 27th day of December, 1918, together 
_ with the sum of all the costs incurred by her in said action, and ordered 
execution therefor. Plaintiffs in error filed motion for new trial, which 
was overruled and exceptions taken, and the cause comes to this court 
regularly on appeal from said judgment. 

Plaintiffs in error set out seven specifications of error, but submit all 
of them under the single proposition that the death of the insured was 
not the result of “purely accidental means,” as specified in the policy, and 
therefore they are not liable for the double indemnity of $2,000 instead of 
the $1,000 that they admit is due the defendant in error. It is conceded in 
their brief that the death resulted from external and violent means. 

It is also agreed that the insured met his death in battle at the hands 
of the enemy in combat between the American forces on one side and the 
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German forces on the other, from a bullet wound from the enemy’s gun, 
while in France, acting in the line of his duties as a soldier and under the 
orders and directions of his superior officer; he having been drafted by 
the government of the United States and duly enrolled and sworn and 
placed in the service as a soldier engaged in the World War. 

The only exception in the policy is where the death occurred by 
“homicide or self-destruction, sane or insane,’ and there is no provision 
which precludes the insured from entering into military service or en- 
gaging in war against the enemy of his country. The parties to the con- 
tract here had under consideration the subject of exceptions, and homicide 
and suicide are the only exceptions mentioned in the policy. 

[1] What the plaintiffs in error are really asking us to do is to amend 
its policy and write into it an exception to the effect that, if the insured 
should engage in any military service, the double indemnity provision 
should not be enforceable; but for the court to amend the policy and write 
into it by interpretation an exception which is in no way expressed in its 
language would violate every rule with which we are familiar for the in- 
terpretation of insurance contracts. If their language does not express 
an exception, when fairly interpreted, the courts have uniformly refused 
to write an exception into them by interpretation, for the purpose of ex- 
empting a company from liability after death or accident. It is a rule as 
old as insurance, and has been stated and enforced in countless decisions, 
that such instruments are prepared by the company; they have been the 
result of long development and very careful choice of language. If the 
language is open to doubt, the doubt will be resolved in favor of the in- 
sured. See Interstate Business Men’s Ass’n of Des Moines, Iowa, v. 
Lester, 257 Fed. 225, 168 C. C. A. 309, being a case decided by the United 
States Circuit Court of Appeals, Eighth Circuit. 

[2] Our own court, in the case of Union Accident Co. v. Willis, 44 
Okl. 578, 145 Pac. 812, held: 


“Tf a policy is so drawn as to require interpretation, and to be fairly 
susceptible of two different constructions, the one will be adopted that is 
most favorable to the insured.” 


Also to like effect are the following cases decided by this court: 
General Accident, Fire & Life Assurance Corp. v. Hymes, 77 Okl. 20, 185 
Pac. 1085; 8 A. L. R. 318; Shawnee Life Insurance Co. v. Watkins, 53 
Okl. 188, 156 Pac. 181; Friend v. Southern States Life Insurance Co.,. 
58 Okl. 448, 160 Pac. 457, L. R. A, 1917B, 208 (80 Okl. 76, 194 Pac. 204, 
on rehearing). 

In the case heretofore referred to, 257 Fed., in the body of the opinion, 
at page 229, 168 C. C. A. at page 313, we find this language: 

“The fewness of exceptions in such policies is constantly urged as a 
ground for accepting the insurance by agents and solicitors. To add to 
the list of activities, which should forfeit the insurance, after accident or 
death, would be a fraud upon the insured. The uniform holding of the 
courts has been along the lines which we have stated. The law is ele- 
mentary, and we cite a few cases which illustrate and apply the rules: 
Gotfredson v. German Com. Acc. Co., 218 Fed. 582, 134 C. C. A. 310, 
L. R. A. 1915D, 312; Wildey Casualty Co. v. Sheppard, 61 Kan. 351, 59 
Pac. 651, 47 L. R. A. 650; Union Mut. Acc. Ass’n v. Frohard, 134 
i 263, CN. E G2 DLR A 3S 3 A. N. St. Reo. 
664; Taylor v. Ill, Com. Men’s Ass’n, 84 Neb. 199, 122 N. W. 41, 24 
L. R. A. (N. S.) 1174; Fox v. Masons’ Fraternal Acc. Ass’n, 96 Wis. 390, 
71 N. W. 363; Hess v. Pref. Masoinc Mut. Acc. Ass’n, 112 Mich, 196, 
70 N. W. 460, 40 L. R. A. 444; Eggenberger v. Guar. Mut. Acc. Ass’n 
(C. C.) 41 Fed. 172.” 


[3] Our court, in the case of General Accident, Fire & Life Assur- 
ance Corp., Ltd., v. Hymes, 77 Okl. 20, 185 Pac. 1085, 8 A. L. R. 318, held: 
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“The burden of proof rests upon the insurer to establish the fact that 
death or injury has resulted from one of the excepted clauses, enumerated 
in a policy of accident insurance.” 


Then, from the above authorities, it is our opinion that the language 
used in the policy in the instant case does not admit of the construction 
that military service comes within the exceptions set out in the policy. 

We now come to the more serious proposition, and that is whether 
the death of the insured resulted from purely accidental means, and at- 
torneys for defendants lay great stress upon the use of the word “purely” 
before the words “accidental means.” We do not think that the use of the 
word “purely” is of such great importance as they seem to attach to it 
in their argument. If the death were not accidental, that alone is sufh- 
cient to relieve the defendants of the double indemnity liability. 

Attorneys for both plaintiff and defendants seem to have been unable 
to find any authority directly in point applicable to the agreed facts in 
this case other than the cases of Martin v. People’s Mut. Life Ins. Co. of 
Jonesboro, decided by the Supreme Court of Arkansas, 145 Ark. 43, 223 
S. W. 389, 11 A. L. R. 1111, and the case of State Life Insurance Co. v. 
Allison, decided by the United States Circuit Court of Appeals, Fifth 
Circuit, 269 Fed. 93, 14 A. L. R. 412, 

Both of the above cases were brought to enforce the double liability 
clause in insurance policies where the insured met death in the military 
service of the United States in the World War. In the Martin Case the 
insured was serving under the draft in the United States army against 
Germany. In the Allison Case the insured was subject to draft, but en- 
tered the army as a volunteer before he was called. Upon further inde- 
pendent investigation we find a similar case reported in 257 Fed. 225, 168 
C. C. A. 309, decided by the United States Circuit Court of Appeals, 
Eighth Cricuit, entitled Interstate Business Men’s Acc. Ass’n of Des 
Moines, Iowa, v. Lester, which is a case where a physician and surgeon 
who was insured, belonged to the State National Guard, and was called 
out with the detachment of the guard which was on emergency service in 
the town of his residence during a strike, and was shot and killed while 
performing his duty as such officer. These are the only three case that 
have come to our attention where the identical question presented in this 
case has arisen, and this question has never come before this court before 
for its decision. However, this court, in the case of General Accident, 
Fire & Life Assurance Corp., Ltd., v. Hymes, 77 Okl. 20, 185 Pac. 1085, 
8 A. L. R. 318, decided: 

“That the injury is accidental within the meaning of an insurance 
policy, insuring against external, violent, and accidental means, although 
it is inflicted intentionally and maliciously, if unprovoked, unforeseen, and 
unintentional on the part of the insured”—citing numerous authorities. 


[4] Upon comparing the three cases heretofore mentioned, we find 
that the case from the Supreme Court of Arkansas is in direct conflict 
with the decisions of the cases from the United States Circuit Court of 
Appeals of the Fifth Circuit and the United States Circuit Court of Ap- 
peals of the Eighth Circuit, above referred to. The Arkansas case holds: 


“An accident policy, insuring against bodily injuries resulting directly, 
independently, or exclusively from causes effected solely through external, 
violent, and purely accidental means, held not to include an injury to in- 
sured from explosion of a shell fired by the enemy in battle, while insured 
was serving under draft in the army of the United States against Ger- 
many.” 


The Allison Case holds: 


“The death of an insured, caused by his being struck by a piece of 
shrapnel from an exploded shell while engaged in battle as a soldier in 








be Insurance Law Journal, Vol. 61. Oct., 1923 


the United States army, held to have resulted ‘from bodily injury sustained 
and effected directly through external, violent, and accidental means,’ 
within the terms of the policy. 

“If an accident policy contains no provision excepting such hazards, 
and by chance, without the design, consent, or co-operation of the in- 
sured, he is injured or killed as a result of a hazard incident to his occu- 
pation, his injury or death properly may be said to have been caused by 
accidental means. 

“Though the means whereby a personal injury or death is caused were 
put into operation with the design or intention of injuring or killing one 
or more persons, if chance determines what particular person or persons 
are injured or killed in consequence of the use of those means, as to a 
person so injured or killed without his fault, consent, or co-operation such 
means are to be regarded as accidental.” 


The Lester Case holds: 


“If the language of a life or accident policy does not express an ex- 
ception, when fairly interpreted, the courts will not write an exception into 
it by interpretation, for the purpose of exempting the insurer from lia- 
bility after death or accident. ' 

“If a person holding a policy insuring him against accidental injury 
does something: which culpably provokes or induces the act causing his 
injury or death, then the result is not accidental; but, if he is wholly free 
from culpability himself, the result is accidental as to him, though it may 
have been within the deliberate intent of the aggressor. 

“The death of a physician, who was a medical officer in a National 
Guard regiment, and who was shot and killed while performing his duty 
as such officer with a detachment of the guard detailed to preserve order 
during a strike, held accidental, within the meaning of an insurance policy.” 


[5] While we have great respect for the writer of the Arkansas 
opinion, both as an attorney and a jurist, we cannot agree that the view 
taken by him upon this proposition is sustained by the weight of authority 
or sound reason, for we cannot say that the insured in this case, who did 
not voluntarily go into danger, but was drafted into service under forced 
draft and was compelled to go into battle under the orders of his superior 
officers and was in the line of duty, and did not culpably provoke or induce 
the act causing his injury and death, did not come to his death by acci- 
dental means; and the fact that he, of all the 2,000,000 men who went 
over seas, happened to be in line of the enemy’s bullet which caused his - 
death, and the fact that this bullet of the millions that were fired by the 
German forces happened to find its mark in the body of the insured, was 
a matter of chance, as we view it, and he would not have been killed by 
that bullet but the accidental or fortuitous circumstance that his person 
happened to be in its path, and it was chance which determined that he 


was the victim, and in the Allison Case, upon this proposition, the court 
held: 


“Though the means whereby a personal injury or death is caused were 
put into operation with the design or intention of killing or injuring one 
or more persons, if chance determines what particular person or persons 
are injured or killed in consequence of the use of those means, as to a 
person so injured or killed, without his fault, consent, or co-operation 
such means are to be regarded as accidental within the meaning of the 
provision in question. Of the millions of Americans who served as 
soldiers in the war with Germany, comparatively few were wounded or 
killed in battle. Battle casualty lists, in great measure at least, disclosed 
results of the chances of war. Whether the injury or death of a particular 
soldier is a consequence of his participation in a battle ordinarily depends 
on his happening to be or not to be in the path of a missile of war. It 
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cannot well be said that the wounding or killing of any particular soldier 
belonging to a force going into battle is so far a natural and to be ex- 
pected consequence of his so being exposed to danger as to prevent a 
casualty happening to him properly being regarded as within the category 
of accidents. 

“We are of the opinion that the evidence adduced required the con- 
clusion that the death of Lieut. Allison was a consequence of an unfore- 
seen and unforeseeable combination of fortuitous circumstances, and that 
the means whereby his death was effected were accidental within’ the 
meaning of the above set out provision of the policy. This conclusion is 
supported by the decision rendered in the case of Interstate Business Men’s 
Accident Ass’n v. Lester, 257 Fed. 225, 168 C. C. A. 309.” 


The contention that the insured knew that he would probably be killed 
in battle does not determine the question of liability in this case, and while 
it was to be expected that some of the soldiers engaged in the battle would 
be killed, yet it was unknown and unforeseen that this particular one would 
be killed. The attorneys for plaintiff contend that in the Allison Case 
there is a distinction between it and the Martin Case, in this, that it did 
not clearly appear from the testimony whether Allison was killed by a 
German shell or by the barrage of the Allies or of his own forces; but 
the court in that case held: 


“Whether it was an American or a German shell which exploded near 
where Lieut. Allison happened then to be, it was a matter of chance or 
accident that it was he who was struck by a piece of it, or that any one 
would be struck by it.” 


And in the Lester Case the court held: 


“Within this rule the death of Dr. Lester was clearly accidental. He 
did nothing to provoke or induce the act which resulted in his death. In 
the pursuit of duty he simply exposed himself to the hazard of the service. 
He may have contemplated death or injury as possible, or even probable; 
but, if he did, this would not take him out of the protection of his acci- 
dent insurance. So far as we are able to discover from the authorities and 
text-writers, this is elementary law at the present time. It is possible to 
buiid up an argument to the contrary only by catching at phrases and 
single sentences, and separating them from the real scope of judicial de- 
cision. We content ourselves with referring to a few of the many cases 
which illustrate and enforce the rule. Ripley v. Railway Pas. Ass’n Co., 
Fed. Cas. No. 11854; Robinson v. Mut. Acc. Ass’n (C. C.) 68 Fed. 825; 
Talliaferré v. Travelers’ Prot. Ass’n of America, 80 Fed. 368, 25 C. C. A. 
494; Lovelace v. Travelers’ Prot. Ass’n, 126 Mo. 104, 28 S. W. 877, 30 L. 
R. A. 209, 47 Am. St. Rep. 638; State Life Ins. Co. v. Ford, 101 Ark, 513, 
142 S. W. 863; Campbell v. Fid. & Cas. Co., 109 Ky. 661, 60 S. W. 492; 
Supreme Council v. Garrigus, 104 Ind. 133, 3 N. E. 818, 54 Am. Rep. 298; 
Union Cas. & Surety Co. v. Harroll, 98 Tenn, 591, 40 S. W. 1080, 60 Am. 
St. Rep. 873; Travelers’ Prot. Ass'n v. Fawcett, 56 Ind. App. 111, 104 
N. E. 991; Hutchcraft’s Ex’r v. Travelers’ Ins. Co., 87 Ky. 300, 8 S. W. 
570; Hutton v. States’ Accident Ins. Co., 267 Ill. 267, 108 N. E. 296, 
L. R. A. 1915E, 127, Ann, Cas. 1916C, 577; Am. Ins. Co. v. Carson (Ky.) 
30 S. W. 879.” 

[6] Then for us to say that the defendants are released from paying 
the double indemnity provided for in the policy upon the death of the 
insured resulting from a bullet fired by the enemy in battle, while he was 
engaged in the line of his duty, under the orders of his superior officers, 
would, in our opinion, be against the weight of authority and against 
sound reason. 

We are therefore of the opinion that the judgment of the trial court 
is clearly right; and it is affirmed. 
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SOVEREIGN CAMP, W. 0. W., v. TAM. (No. 13375.) 
(Supreme Court of Oklahoma. May 22, 1923.) 
216 Pacific Reporter, 660. 


(Syllabus by the Court.) 


1. INSURANCE—FORFEITURE FOR NONPAYMENT OF DUES— 
INSURER MAY WAIVE BY ANY COURSE OF DEALING IN- 
CONSISTENT WITH THE CLAIM OF SUSPENSION. 


The provisions for suspension from membership and forfeiture for 
nonpayment of dues or assessments contained in the by-laws of a fraternal 
insurance society are regarded as being inserted in contracts of this nature 
for the benefit of the insurer, and, when default in the time and manner 
of payment occurs, the insurer may efficiently waive the forfeiture by any 
course of dealing inconsistent with the claim of suspension, notwithstand- 
the provisions of the by-laws to the contrary. 


(For other cases, see Insurance, Dec. Dig. § 755[4].) 


2. INSURANCE — COLLECTION OF DUES AFTER RIGHT TO 
FORFEIT CERTIFICATE FOR NONPAYMENT TENDS TO 
SHOW WAIVER OR FORFEITURE. 


The fact that such an association, after it has the right to forfeit a 
member's certificate for nonpayment of dues, levies and collects from him 
another assessment, and appropriates the money to its own use, is evidence 
tending to show a waiver of the forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 


3. SUFFICIENCY OF EVIDENCE. 


We have examined the record carefully, and are convinced that the 
evidence brings the case well within the purview of the rule laid down in 
the line of cases followed, and that it sufficiently sustains the findings and 
judgment of the trial court. 


Appeal from District Court, Tulsa County; Redmond S. Cole, Judge. 
Action by Louisa S. Tam against the Sovereign Camp, Woodmen of 
the World. From a judgment for plaintiff, defendant appeals. Affirmed. 


N. B. Maxey, of Oklahoma City, for plaintiff in error. 
McGuire & Marshall, of Tulsa, for defendant in error. 


Kane, J.. This was an action to recover upon a fraternal insurance 
policy commenced by the defendant in error, plaintiff below, against the 
plaintiff in error, defendant below. 

Upon trial to the court there was judgment in favor of the plaintiff, 
as prayed for, to reverse which this proceeding in error was commenced. 

The insurance policy was taken out by George T. Tam, deceased, as a 
member of Camp No. 496 of Sovereign Camp, Woodmen of the World. 

The constitution and by-laws of the order provide that death losses 
shall be met monthly by assessments levied against the members payable 
at certain specified times, and that there is also a provision to the effect 
that if a member fails to make any such payments on or before the last 
day of the month, he shall stand suspended, and during such suspension his 
beneficiary certificate shall be void. And there is another provision to the 
effect that should a suspended member pay all arrearages and dues to the 
clerk of his camp within ten days from the date of his suspension, and, it 
in good health and not addicted to the excessive use of intoxicants or 
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narcotics, he shall be restored to membership and his beneficiary certificate 
again become valid, and there was another provision to the effect that at- 
tempted reinstatement shall not be effective for that purpose unless the 
member be in fact in good health at the time of his reinstatement. 

It is conceded that these provisions of the by-laws were not strictly 
complied with by the insured during his life time and that the policy 
would be void, unless the doctriné of waiver is applicable to the situation 
presented by the record. 

The court below decided the case in favor of the plaintiff, upon the 
theory that strict compliance with the terms of the by-laws was waived 
by the defendant by its course of conduct. So the principal question pre- 
sented for review is whether or not the suspension or forfeiture feature 
of the contract found in the constitution and by-laws of the order may 
be waived by the agents of the order, and whether or not the defendant 
can, by the course of dealing evidenced by the record, estop itself from 
claiming that a suspension or forfeiture has occurred. 

The facts necessary for the consideration of this question may be 
briefly summarized as follows: 

George T. Tam, the insured, was severely burned at the refinery of 
the Texas Company, near Tulsa, on May 13, 1920, and died from his in- 
juries on the 24th of the same month. On the morning of May 13th, he 
requested his brother Calvin to pay his dues and assessments in defend- 
ant order. Calvin did not pay the dues and assessments that day because 
the office of the camp clerk at Tulsa was closed, but on the following eve- 
ning, not knowing of the injury of his brother, he paid the dues for April, 
which should have been paid on or before the last day of that month, and 
also the dues for the month of May, which could have been paid on or 
before the last day of the month. 

These two assessments were received by the camp clerk, and he is- 
sued his receipt therefor in the usual form, After this transaction occur- 
red and within two or three days after George T: Tam died, another 
brother, James J. Tam, went to Mr. Harper’s office and told him that 
George had died. Mr. Harper advised him that it would be necessary to 
turn in George's policy and to prepare proofs of death, forms for which 
Mr. Harper said he would secure from the head camp. 

About a week later, James Tam received these forms of proofs of 
death, and they were taken to an attorney at Mr. Harper’s suggestion and 
filled out. The proofs of death were then returned to Mr. Harper, who 
transmitted them to the proper officer of, the Sovereign Camp. 

John T. Yates, the Sovereign Clerk, received the April, 1920, install- 
ment which had been paid to Mr. Harper on May 14, upon the 27th day 
of May, 1920, and the May installment was received on the 2d day of June, 
1920. 


The defendant received notice of the death of George Tam at its 
principal office on May 27, 1920, which was the same day that the April, 
1920, assessment was received by the defendant. This notice recited that 
Sovereign George T. Tam, “a member in good standing of Camp No. 
496,” died at Tulsa, on May 24, 1920, and also stated that the last two in- 
stallments of his assessments had been paid as follows: 


“Installment No. 4 for the year 1920, paid on the 14th day of May, 
bo and installment No. 5 for the year 1920, paid on the 14th day of May, 
0.” 


Upon June 4, 1920, and after both the April and May installments and 
the notice of the death had been received by the Sovereign Camp, official 
forms for proofs of death were sent to the camp cletk on June 4, 1920. 
These proofs of death were returned to the Sovereign Camp and received 
by it on June 28, 1920. No attempt was made to deny liability under the 
contract until June 27, 1920, when a check for the dues paid on May 14, 
1920, was sent to Mrs. Tam, the beneficiary, which was not accepted. 
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Counsel for the defendant contends that in these circumstances the 
case is governed by Modern Woodmen of America v. Tevis, 117 Fed. 369, 
54 C. C. A. 293, and the cases following it, holding that the terms of the 
contract with the insured, evidenced by the constitution and by-laws of 
the order, so limit the power of its agents that they cannot either extend 
the time of payment of a benefit assessment or waive default in its pay- 
ment, or reinstate a suspended member without a warranty of good health. 

[1, 2] On the other hand, counsel for the plaintiff contend that the 
case is governed by the great weight of state authority, including this 
court, holding that the provisions for suspension from membership and 
forfeiture because of nonpayment of dues or assessments contained in the 
by-laws of a fraternal insurance society are regarded as being inserted 
in contracts of this nature for the benefit of the insurer, and when default 
in the time and manner .of payment occurs, the insurer may efficiently 
waive the forfeiture by any course of dealing inconsistent with the claim 
of suspension, notwithstanding the provisions of the by-laws to the con- 
trary. 

While there is a conflict in the authorities on the question under con- 
sideration, it seems to us that the latter contention is well taken, and that 
this court has definitely taken its place with the great weight of state au- 
thority. 

In the case of Knights of Maccabees of the World v. Johnson, 79 
Okl. 77, 185 Pac. 82, this court followed the rule in regard to waiver laid 
down in the Supreme Court of Nebraska, in Modern Woodmen of Amer- 
ica v. Colman, 64 Neb. 162, 89 N. W. 641, which followed the rule an- 
nounced in the original opinion by Judge Sanborn in the case of Modern 
Woodmen of America v. Tevis, as reported in 111 Fed. 113, 49 C. C. A. 
256. Upon rehearing it was contended that, inasmuch as the Supreme 
Court of Nebraska followed the rule announced in the original opinion 
in the Tevis Case, supra, and this case was subsequently overruled upon 
rehearing in an opinion by the same judge who prepared the former opin- 
ion, this court ought to recede. from its former ruling. 

The court deemed the circumstance of the overruling of the first opin- 
ion in the Tevis Case to be of no special significance, because it also ap- 
peared that the Supreme Court of Nebraska, in several later cases, still 
continued to follow the great weight of state authority. The original 
opinion in the Tevis Case was overruled because of the controlling federal 
authority of Northern Assurance Co. v. Grand View Building Associa- 
tion, 183 U. S. 308, 22 Sup. Ct! 133, 46 L. Ed. 213, which was handed 
down while the Tevis Case was pending on petition for rehearing. 

In an early case where this court was controlled by the federal au- 
thorities (Sullivan v. Mercantile Town Mutual Insurance Co., 20 Okl. 
460, 94 Pac. 676, 129 Am: St. Rep. 761), the rule announced in the North- 
ern Assurance Company was followed, the court saying: 


“In applying the rule of law adopted by the Supreme Court of the 
United States in said case to the case at bar, and in following the same, 
we do not wish to be understood as laying down a rule by which this court 
shall be governed in the future in passing upon this same question arising 


F cases originating since the admission of the state of Oklahoma into the 
Jnion.” 


Referring to this statement in the case of Knights of Maccabees v. 
Johnson, supra, the court says: 


“The significance of this statement becomes clearly apparent where it 
is considered that whenever this question has arisen in cases originating 
since statehood, this court has followed the weight of state authority as 
announced in opinion of Mr. Commissioner Galbraith.” 


Some of the cases referred to as following the great weight of state 
authority are: Pacific Mutual Life Insurance Co. v. McDowell, 42 Okl. 
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300, 141 Pac. 273, L. R. A. 1918E, 391; Modern Brotherhood of America 
v. Bailey, 50 Okl. 54, 150 Pac. 673, L. R. A. 1916A, 551, Ann. Cas. 1918E, 
744. The earlier case of Modern Brotherhood of America v. Beshara, 42 
Okl. 684, 142 Pac. 1014, seems to announce a different rule, but, upon 
second appeal of this case, this court held that, although the doctrine as 
to waiver announced therein was in effect repudiated in Modern Brother- 
hood of America v. Bailey, 50 Okl. 54, 150 Pac. 675, L. R. A. 1916A, 551, 
Ann. Cas. 1918E, 744, the former decision became the law of the case, and 
controlling upon the subsequent trial. 

[3] No useful purpose would be subserved by a new discussion of the 
relative merits of these two conflicting lines of cases. A great many of 
them in line with the conclusion reached jare collected and cited in the 
Knights of the Maccabees v. Johnson, -supra. 

Neither would it be useful to dwell with more particularity upon the 
facts developed at the trial of the case at bar. On this point we deem it 
sufficient to say that we have examined the record carefully, and are con- 
vinced that the evidence brings the case well within the purview of the 
rule laid down in the line of cases followed, and that it sufficiently sus- 
tains the findings and judgment of the trial court. 

For the reasons stated, the judgment of the trial court is affirmed. 

Johnson, C. J., and Harrison, Kennamer, and Mason, JJ. concur. 


HUBBARD vy. WOODMEN OF THE WORLD. (No. 11264.) 
(Supreme Court of South Carolina. July 9, 1923.) 
118 Southeastern Reporter, 418. 


INSURANCE—CANCELLATION NO ACTION FOR WRONGFUL, 
INSURED BEING IN DEFAULT IN PAYING ASSESSMENTS. 
Where an insured’s assessments on his fraternal benefit policy had not 

been paid for any month of the year 1922, and on April 22, 1922, the 

Sovereign Camp wrote him that his policy had not been in force since 

August 1, 1920, on account of the local clerk’s delinquency in transmit- 

ting to the Sovereign Camp assessments collected, held, that insured could 

not maintain an action for a wrongful cancellation of his policy. 
(For other cases, see Insurance, Dec. Dig. § 730.) 


Appeal from Common Pleas Circuit Court of Barnwell County; N 
G. Evans, Special Judge. 

Action by W. R. Hubbard against the ‘Woodmen of the World. Judg- 
ment for plaintiff, and defendant appeals. Reversed. 


Holman & Boulware, of Barnwell, for appellant. 
J. E. Davis, of Barnwell, for respondent. 


__ Marion, J. The respondent, W. R. Hubbard, as a member of Gopher 
Hill Camp 189, South Carolina, Woodmen of the World, was issued a 
certificate of life insurance for $1,000, dated October 8, 1912, payable to 
Lila I. Hubbard, beneficiary. This was a “combined benefit certificate,” 
providing, among other things, that the constitution and laws of the de- 
fendant society and all amendments thereof, together with the certificate, 
should constitute the agreement between the society and the insured. The 
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laws of the society provided that every member to whom a combined 
benefit certificate was issued prior to January 1, 1920, should thereafter 
pay to the Sovereign Clerk “an annual assessment in advance” at prescribed 
rates or “in lieu of the annual assessment the monthly installment, as set 
forth” in the table of rates. 

On November 30, 1922 (1921?), the respondent paid his dues in ad- 
vance to G. W. Long, clerk of Gopher Hill Camp, the payment of which, 
as he contends, continued him in good standing until January 1, 1922. 
Thereafter respondent received a letter from Sovereign Camp, dated April 
28, 1922; to the following effect: That the records of the Sovereign Camp 
showed that respondent’s local camp had been suspended August 1, 1920, 
for the nonpayment of installment 7, no remittance having been thereafter 
made by the clerk on account of the membership of the camp; that it had 
been called to the attention of the Sovereign Camp that some of the mem- 
bers of respondent's camp were then paying their dues to the former 
clerk of the local camp; that such clerk no longer had authority to make 
collection of the dues; that if respondent had been making payment to 
the former clerk or to any one else, he was requested to forward the 
receipts to the office of the Sovereign Camp in order that they might have 
sufficient information to make the proper corrections on his account; that 
payments to any one representing himself as clerk of the local camp 
should be discontinued; but that, until arrangements could be made for 
transferring respondent's membership, he might make his remittances di- 
rectly to the Sovereign Commander. The receipt of the foregoing letter 
of April 28, 1922, was the first intimation that respondent had that he and 
the local camp had been suspended on the records of the Sovereign Camp. 
Respondent had received a communication under date of February 6, 1922, 
from which he inferred he was still in good standing. In reply to the 
Sovereign Camp's letter of April 28, 1922, respondent on May 4, 1922, for- 
warded by mail to the Sovereign Camp the sum of $14, which amount to- 
gether with the sum of $7 claimed to be due him as a refund, respondent 
tendered as payment of his dues to June 1, 1922. In this letter respondent 
inclosed a copy of the receipt of the local clerk, dated November 30, 1922 
(1921?), purporting to cover dues of respondent up to January 1, 1922. 
The amount so tendered by respondent was returned on May 9, 1922, by 
the Sovereign Camp, with instructions that if respondent would forward 
his original receipts from the clerk of the local camp, the Sovereign Camp 
would then be in position to make the proper adjustment, and the matter 
would be given immediate attention. Respondent thereupon commenced 
this action. 

This action is to recover damages for a fraudulent breach of contract, 
alleged to consist in the wrongful repudiation and cancellation by the de- 
fendant society of the plaintiff’s benefit certificate or contract of insur- 
ance. The doctrine, apparently, under which a recovery is sought, is thus 
clearly stated by Mr. Justice Pitney in O’Neill v. Supreme Council, 70 
N. J. Law, 410, 57 Atl. 463, 1 Ann. Cas. 422: 


“* * * Where a contract embodies mutual and interdependent 
conditions and obligations, and one party either disables himself from per- 
forming, or prevents the other from performing, or repudiates in advance 
his obligations under the contract and refuses to be longer bound thereby, 
communicating such repudiation to the other party, the latter party is not 
only excused from further performance on his part, but may, at his option, 
treat the contract as terminated for all purposes of performance, and main- 
tain an action at once for the damages occasioned by such repudiation, 
without awaiting the time fixed by the contract for performance by the 
defendant.” 


The complaint, as we understand it, proceeds upon the theory. that the 
action of the Sovereign Camp in declaring under date of April 28, 1922, 
that the local camp of which plaintiff was a member had been suspended 
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from August 1, 1920, and that, “according to the records of the Sove- 
reign Camp,” his insurance had not been in force since the payment of 
installment 6, in 1920, entitled the plaintiff to hold the defendant for a 
breach of contract as of date August 1, 1920. The contention is that the 
attempted suspension on August 1, 1920, was a wrongful repudiation of 
the contract, in that the plaintiff was not then in default and could not be 
charged with delinquency on account of the failure of the local clerk to 
remit dues to the Sovereign Camp, for the reason that, with respect to 
such transmission of funds, the local clerk was the agent, not of the plain- 
tiff, but of the Sovereign Camp, under the decisions of this court in 
Crumley v. Sovereign Camp, W. O. W., 102 S. C. 386, 86 S. E. 954; Wat- 
son v. Sovereign Camp, W. O. W., 116 S. C. 360, 108 S. E. 145, and 
Weathers v. Sovereign Camp, W. O. W., 119 S. C. 402, 112 S. E. 44. 
Hence, plaintiff says, under the Sovereign Camp’s declaration of April 2& 
1922, that his contract had not been in force since August 1, 1920, he had a 
right to elect to take the Sovereign Camp at its word and treat the contract 
as at an end on August 1, 1920, and thereupon sue for a breach as of that 
date. 

Assuming for the purposes of this discussion that plaintiff’s position 
is tenable in so far as it involves the two contentions: (1) That plain- 
tiff was not bound by the failure of the local clerk to transmit to ‘the 
Sovereign Camp dues paid in by members of the local camp and by the 
suspension of the local camp consequent upon the clerk’s default; and (2) 
that the communications of April 22, 1922, and May 9, 1922, were in fact 
such a definite renunciation or repudiation of the contract by the Sover- 
eign Camp, as would entitle the plaintiff to maintain an action of this 
character, the vital question remains as to whether, at the time of the 
commencement of his action, the plaintiff could treat the contract as ter- 
minated on August 1, 1920, or was bound to stand upon the contract as of 
the date of its alleged repudiation by the society on April 22, 1922. The 
question is raised by appellant’s first exception which assigns error in the 
refusal of the trial judge to direct a verdict for the defendant upon the 
ground that on the date of the alleged renunication by the society the plain- 
tiff, upon his own showing, had failed to comply with the conditions of his 
contract by paying in advance his dues for January, February, March, and 
April, 1922, to the local clerk or to any one else. 

The action on the part of the defendant society which gave rise to the 
plaintiff's right to rescind or to treat the contract as at an end was the al- 
leged wrongful repudiation, or announcement of an intention not to ful- 
fill, by the defendant under date of April 22, 1922. According to plain- 
tiff’s contention, the failure of the local clerk to remit dues to the Sover- 
eign Camp did not terminate or suspend the contract and, in any view, it 
was within the power of the Sovereign Camp to waive such a cause of 
forfeiture. If so, the plaintiff sustained no injury and suffered no action- 
able wrong until the defendant announced the suspension of the contract 
and thus, as he contends, signified an intention to repudiate in advance the 
society’s contractual obligations. The alleged wrongful marking of the 
plaintiff's contract as suspended on the records of the Sovereign Camp, 
August 1, 1920, could not have misled the plaintiff or in any way have 
prejudiced him, since he knew nothing of that fact until he received the 
defendant’s letter of April 22, 1922. The very nature of plaintiff’s right 
to avail himself of a repudiation on the defendant’s part, to treat the con- 
tract as at an end, to lay down the burden of further performance on his 
part, and to seek compensation in damages, presupposes the existence of a 
valid contract fully complied with and enforceable by him, at the time 
of the alleged wrongful renunication by the defendant society. Hoches- 
ter v. De La Tour, 2 El. & BI. 678, 6 Eng. Rul. Cas. 576; O’Neill v. Su- 
preme Council, supra. If at the time of the alleged repudiation by the 
defendant, the contract was in point of fact dead, it is immaterial whether 
it had expired or become unenforceable on August 1, 1920, or on Febru- 
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ary 1, 1922, or whether its loss of potency was due to the failure of the 
local clerk to transmit money to the Sovereign Camp or to the plaintiff’s 
subsequent failure to pay assessments. It would seem clear that the an- 
nouncement by the Sovereign Camp under date of April 22, 1922, that the 
contract had not been in force since August 1, 1920, on account of the 
local clerk’s delinquency even if, based on an erroneous conception of the 
situation, could not operate to restore the contract to full force and vigor 
if, prior to April 22, 1922, it had become defunct by reason of plaintiff's 
failure to comply with conditions precedent. Unless, therefore, there was 
a valid subsisting contract which had been fully lived up to by plaintiff, 
at the time of the alleged repudiation by the defendant, no foundation ex- 
ists. for a recovery of damages by the plaintiff on the theory that the de- 
fendant placed its repudiation of the oontract upon an untenable ground. 
If.there was no enforceable contract, plaintiff could not have been injured 
by a repudiation, upon any ground, of an obligation that did not exist. 

It follows that if at the time of the alleged renunication by the de- 
fendant society (April 22, or May 9, 1922) the plaintiff’s contract was 
defunct, or in a state of suspended potency, and could not have been en- 
forced by plaintiff or on his behalf as a result of his failure to pay as- 
sessments due, he was not entitled to recover in this form of action, and 
defendant’s motion for the direction of a verdict should have been granted. 
On May 4, 1922, plaintiff by letter tendered to the Sovereign Camp a cer- 
tain amount in payment of his dues from January 1, 1922, to June 1, 1922 
It is not contended, or even suggested, that the dues for January, Febru- 
ary, March, and April, 1922, had theretofore been paid or tendered by 
plaintiff to the clerk or other officer of the local camp or to the Sovereign 
Camp. On April 22, 1922, the plaintiff by his own admission was in ar- 
rears for the dues payable in advance for the months named. The effect 
of such delinquency under the plain provisions of the laws of the society, 
constituting a part of the contract, was to suspend plaintiff's membership 
and render his contract unenforceable until there had been a reinstatement 
in due course. If the society’s letter of February, April, and May, 1922, 
were sufficient to support an inference of waiver—that is, of an intention 
on the part of the society to relinquish the right to avoid the policy for 
any cause then existing—then there was no repudiation of the contract. 
The contentions as to waiver and repudiation are incompatible. Clearly, 
the plaintiff could not accept the benefit of an alleged waiver for the pur- 
pose of putting the contract in force and at the same time attribute to the 
waiver the force and effect of a renunication by the defendant which 
would entitle him to treat the contract as ended and to recover damages 
for its wrongful repudiation. We, therefore, see no escape from the con- 
clusion in any view that the defendant’s motion for a directed verdict 
should have been granted upon the ground assigned. 

We are constrained to sustain the appellant’s first exception; a con- 
clusion which renders unnecessary a consideration of the remaining ex- 
ceptions. 

The judgment of the circuit court is reversed, and the cause re- 
manded, for the entry of the appropriate judgment under rule 27 of this 
court. 

Reversed. ; 

Gary, C. J., and Watts, Fraser, and Cothran, JJ., concur. 
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MUSICK vy. NATIONAL LIFE & ACCIDENT INS. CO.* 
(No. 17753.) 


(St. Louis Court of Appeals. Missouri. June 5, 1923.) 
253 Southwestern Reporter, 32. 


INSURANCE — PROVISION INSURANCE SOLICITOR’S CON- 
TRACT AS TO PAYMENT UPON TERMINATION OF EM- 
PLOYMENT HELD NOT TO+«PREVAIL OVER SUBSEQUENT 
PROVISION AS TO CHARGING LAPSES AGAINST BONUS. 


Under insurance. solicitor’s contract of employment providing for 
compensation based on collections, and for so-called bonus or reserve 
based on net increase of business, provision for payment, on termination 
of empleyment, of compensation accrued and payable, held not to refer 
to bonus or reserve, and not in conflict with, or to prevail over, subse- 
quent clause providing. for retention of bonus for six weeks and for 
charging of lapses during that time against it. 


(For other cases, see Insurance, Dec. Dig. § 84[1].) 


Appeal from St. Louis Circuit Court; John W. Calhoun, Judge. 

“Not to be officially: published.” 

Action by George Musick against the National Life & Accident In- 
surance Company, commenced before a justice of the peace and appealed 


to the circuit court. From a judgment for plaintiff, defendant appeals. 
Reversed and remanded. 


Bounds E. Hamilton, of St. Louis, for appellant. 
S. C. Rogers and Paul P. Hoegen, both of St. Louis, for respondent. 


BruereE, J. This suit was begun before a justice of the peace.’ The 
complaint filed before the justice contained two counts. In the first count 
plaintiff seeks to recover $270, alleged to be due him for services ren- 
dered while in the employment of defendant. The second count is bot- 
tomed on a deposit of $50, alleged to have been paid by the plaintiff, to 
the defendant, at the time of his entering into the employment of defend- 
ant. 

The case was appealed to the circuit court, where a jury was waived 
and the case tried before the court, which found for the plaintiff and en- 
tered a judgment in his favor, and defendant prosecutes the appeal. 

The facts are these: ‘The plaintiff was in the employ of the defend- 
ant as an insurance solicitor from January 14, 1918, to August 5. 1918. 
When he entered into said service he signed an agreement with the de- 
fendant, which fixed the emoluments of his employment. These were of 
two kinds. The first, called “compensation for all services rendered to 
the company,” was 15 per. cent. of his weekly collections. The second, 
called “bonus reward or reserve,” was allowed him for a net increase of 
business secured by him, and was an amount equal to 15 times the net 
increase. They are set out in the following clauses of said agreement: 


“10. My compensation for all services rendered to the company shall 
be as follows: 


“An amount equal to 20% of my weekly debit collections, if the debit 
is less than $80.00. If said debit is $80.00 or more, the sum of $15.00 per 
week. I am to have the option, when said debit is $100 or over, of chang- 
ing from $15.00 per week to an amount equal to 15% of my weekly debit 
collections, provided that when such change is made I am to remain on 
said 15% as long as the debit amounts to $100.00 or more.” 
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“11. To encourage diligent, true and faithful performance of my 
duties as agent, the company offers a bonus or reward for net increase 
on my debit as the same is hereinafter defined, which I understand and 
agree is conditioned as follows: 7 

“A sum equal to fifteen times the net increase with one additional 
tine for each full year of continuous service, up to a maximum of not 
exceeding twenty times the net increase. In addition to the extra one (1) 
time for each continuous year of service, one extra time will be paid for 
increase, for each $5.00 that debit is over and above a debit of $75.00: 
Provided, however, that the maximum number of times payable for any 
cause shall be twenty times. 

“Payment is not to be made for ‘a net increase of more than 100 cents 
in any one week, the weekly increase in excess of this sum being carried 
to a reserve to be disposed of as is hereinafter provided. 

“In any week in which I have net increase, but less than 100 cents, the 
reserve, when in excess of $3.00, may be drawn on so as to make a pay- 
ment to me on 100 cents. For each $1.00 of reserve to my credit above 
$5.00 I am to be paid on 10 cents of additional increase, subject to all the 
conditions as to the 100 cents as above stated. 

“As often as once each six months, if I have reserve to my credit, I 
may ask for an official inspection of my debit, for the purpose of drawing 
bonus on said reserve, and the company shall, within a reasonable time, 
cause such inspection to be made, and shall pay me within six weeks 
thereafter bonus as herein provided on the reserve, if any, remaining to 
my credit after taking into account the lapses or nonpremium paying busi- 
ness developed by said inspection, and any subsequent decrease. 

“T agree that the company is not to pay me any bonus for net in- 
crease unless I maintain an average of collections on my debit of 96%, 
reckoned from the commencement of this contract. Whenever my aver- 
age of collections falls below 96% all payments for bonus shall be sus- 
pended until my average of collections is restored to 96%. Whenever, 
for any cause, this agreement is terminated, the company shall not be lia- 
ble to me for any bonus held in suspense or reserve, unless my average of 
collections is 96% or over. Per cent. of collections as herein referred to 
is the ratio of the premiums actually collected by me and turned over to 
the company to the aggregate of the weekly premiums on my debit. 

“The company will suspend any payment of bonus if, in its opinion, 
my account is not satisfactory as to advances and arrears. 

“Tf,at the date of my final, there is reserve to my credit, the company 
shall defer settlement for a period of six weeks, and shall charge against 
said reserve such lapses during said six weeks, as it deems proper. 

“T understand and agree that net increase, as the same is herein re- 
ferred to, as a basis for the payment of bonus, is as follows: 

“The excess of weekly premiums on business written or revived by 
me and issued to my debit, over the weekly premiums on all lapses on 
said debit, and I expressly understand and agree that I am to be charged 
with all of said lapses without regard to when or by whom the business 
was originally written. Net decrease is the excess of lapse, as above, 
over issue and revivals, and is to apply against any reserve to my credit 
to the exclusion of any other method of disposing of said reserve and is 
to be fully covered by me before any bonus is paid to me by the com- 
pany. 


Plaintiff makes no claim for compensation due him under said clause 
10, but seeks in this action to recover the “bonus, reward or reserve” pro- 
vided for under said clause 11. 


At the trial of this case, the parties stipulated that according to the 
books of the defendant, on the 5th day of August, 1918, there was owing 
to plaintiff, on account of the said reserve, the sum of $222, and that for 
a period of six, weeks thereafter the lapses amounted to $242.40, which 
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were charged against plaintiff: By lapse is meant a policy on which the 
premium is four weeks in arrears. ~Under’the terms of his said agree- 
ment, the plaintiff was required to forward each week to the insurance 
company, a list of all policies which had lapsed; and these were charged 
against him, by said company; two weeks after it received the list. At the 
trial of the case the defendant introduced two lapse sheets, which were 
forwarded by the plaintiff to the defendant on July 29 and August 5, 
1918, while he was still in the employ of the company. These sheets 
show that on August 5, 1918, 21 policies had lapsed for nonpayment of 
premiums. George D. Wright, defendant’s superintendent, testified that 
on August 5, 1918, the company owed the plaintiff a reserve amounting to 
$222, and that thereafter, for the six weeks subsequent thereto, lapses 
occurred in the debit of plaintiff amounting to $242.40. 

There was no controversy regarding the deposit of $50 sued for in 
the second count of the petition. The defendant tendered said amount 
with interest to the plaintiff. ' 

At the close of the evidence the defendant asked and the court re- 
fused the following declaration of: law: Z 


“The court, sitting as a jury, declares the law to be that if it finds 
and believes from the evidence that on the 2lst day of January, 1918, 
plaintiff was employed by defendant under the written contract offered in 
evidence, and that thereafter on the 5th day of August, 1918, plaintiff 
was discharged from the employ of defendant, and that at said time there 
was standing on the books of defendant as a credit to plaintiff a reserve 
amounting to $222, and that thereafter, during a period of six weeks im- 
mediately subsequent thereto, lapses occurred in -the debit of plaintiff 
amounting to $242.40, then defendant had the right to charge said lapses 
to plaintiff, and plaintiff cannot recover on the first count of his state- 
ment herein.” 


Defendant complains of the action of the trial court in refusing said 
declaration of law. The question raised involves the construction of 
plaintiff’s agreement with the defendant company. The plaintiff contends 
that the defendant cannot. charge against the reserve, due him under his 
agreement, lapses that have occurred, on business written by him, during 
a period of six weeks immediately subsequent to August 5, 1918, the date 
of plaintiff's discharge. This contention is based on clause 8. of said 
agreement. It reads thus: 


“My appointment as agent may be revoked and this agreement termi- 
nated by the company at its pleasure and without notice. Such compen- 
sation as shall have accrued and become payable up to the date of my 
resignation, or up to the date of the termination of this agreement by the 
company, shall be in full payment and satisfaction of all my services to 
the company and of my compensation under the agreement, and of all 
claims upon the company.” 


It is contended that the clause “if at the date of my final, there is a 
reserve to my credit, the company shall defer settlement for a period of 
six weeks, and shall charge against said reserve such lapses during said 
six weeks, as it deems proper,” contained in said clause 11, is in conflict 
or repugnant with said clause 8; and that therefore clause 8, being first 
in place, will prevail. We are unable to give our assent to this contention. 
The rule invoked, by counsel for plaintiff, that the first of two irrecon- 
cilable clauses shall prevail has, in our opinion, no place in this case. 
There is no conflict between the two clauses. 

It will be noted that the contract provided for two separate and dis- 
tinct kinds of remuneration: The first was based on the agent’s weekly 
collections, and is called “compensation”; the second was allowed the agent 
for a net increase of business by obtaining new insurance, and is called 
“bonus or reserve.” Clause 11 of the contract is the only clause that pro- 
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vides for the payment of this “bonus or reserve,” and, therefore, is the 
clause upon which plaintiff’s claim is bottomed. According to this clause, 
the plaintiff is not entitled to the “bonus or reserve” for new business 
which he obtains, unless there has been a net increase in his collections ; 
that is, if policies lapse, he is not entitled to any “bonus or reserve” for 
such new business until the premiums, collected on such new business, ex- 
ceed the premiums on the lapsed policies. 

Furthermore, clause 11 of the contract provides that as often as once 
each six months, or at the date of plaintiff's “final”— that is, the date of 
the termination of the contract—if there is a reserve to plaintiff’s credit, 
an inspection is to be made by the company and settlement with plaintiff 
is to be deferred for a period of six weeks; and that after charging 
against such reserve all policies lapsed, during said six weeks and obtained 
by’ plaintiff, the amount remaining, if any, is to be paid plaintiff. 

Plaintiff urges that, under clause 8 of the contract, he was entitled, 
the date of the termination of the said agreement by the company, “to 
receive the money due him absolutely then and there in full payment and 
satisfaction of all services to the company.” This clause has reference 
only to the compensation allowed plaintiff of 15 per cent. of his weekly 
collections, which is not involved in this case. It will be noted that said 
clause refers to “such. compensation as shall have accrued and become 
payable up to the date of my resignation, or up to the date of the termi- 
nation of this agreement by the company.” Under the terms of the con- 
tract the “bonus or reserve,” sued for, did not accrue or become payable 
until six weeks after the agreement was terminated. 

We hold that under the evidence adduced the declaration of law, 
offered by the defendant, should have been given. 

It follows that the judgment should be reversed, and the cause re- 
manded for a new trial, to be proceeded with in accordance with the 
opinion. The Commissioner so recommends. 


Per CuriAM. The opinion of Bruere, C., is adopted as the opinion 
of the court. 

The judgment of the circuit court of the city of St. Louis is accord- 
ingly reversed, and the cause remanded for a new trial, to be proceeded 
with in accordance with this opinion. 

Allen, P. J., and Becker and Daues, JJ., concur. 











Fire.] Leonard v. N. W. Nat. Ins. Co. of Milwaukee. 


FIRE. 


LEONARD v. NORTHWESTERN NAT. INS. CO. OF MIL- 
WAUKEE, WIS. (No. 3919.) 


(Court of Appeals of District of Columbia. Submitted May 2, 1923. De- 
cided June 4, 1923.) ~ 


290 Federal Reporter, 318. 


1. INSURANCE—USE OF PROPERTY INCREASING HAZARD IN- 
SURED CANNOT PLEAD IGNORANCE OF. 


Insured cannot avoid forfeiture of the policy in accordance with its 
terms because of use of the property increasing the hazard by pleading 
ignorance that the property was being put to such use by his tenant, since 
the question whether a warranty has been broken can never depend on the 
knowledge or ignorance of the party making it touching the facts consti- 
tuting the breach. 


(For other cases, see Insurance, Dec. Dig. § 319[1].) 


2. INSURANCE— BREACH OF PROVISION IN FIRE POLICY 
AGAINST INCREASE OF HAZARD FORFEITS POLICY. 


Where a fire policy provided it should be void in case of any fraud or 
false swearing, or if the hazard be increased or gasoline be stored on the 
premises, a breach of those provisions by the use of the building, which 
had been designated as a stable, for the baling of excelsior by a gasoline- 
driven machine, the fuel for which was stored on the premises, and by 
false statements of insured after the fire as to the use of the premises, 
prevents a recovery on the policy. 


(For other cases, see Insurance, Dec. Dig. § 326[3].) 


3. INSURANCE— VERDICT PROPERLY DIRECTED. FOR IN- 

SURER, WHERE INSURED ADMITTED BREACH. 

In an action on a building fire insurance policy, where plaintiff ad- 
mitted breach of the terms of the policy by use increasing risk, but sought 
to maintain his action thereon, no issue was left to be submitted to the jury, 
and a verdict for defendant was properly directed. 


(For other cases, see Insurance, Dec. Dig, § 668[9].) 


4. INSURANCE—EXPERT TESTIMONY AS TO RATES FOR DIF- 
FERENT USES IS ADMISSIBLE TO SHOW INCREASED 
HAZARDS. 


In an action on a fire insurance policy, where the defense was use of 
the building which increased the hazard, expert testimony on behalf of 
defendant as to the rates charged for buildings used for the different pur- 
poses was competent to show an increase of hazard. 

(For other cases, see Insurance, Dec. Dig. § 654[1].) 


5. APPEAL AND ERROR—STATEMENTS IN JURY’S PRESENCE 
ARE NOT PREJUDICIAL, WHERE VERDICT WAS DI- 
RECTED. 

Statements made in the presence of the jury were not prejudicial to 
plaintiff, where the case was not submitted to the jury for its determina- 
tion, but verdict was directed for defendant. 

(For other cases, see Insurance, Dec. Dig. § 1069[1].) 

5——Vol. LXI. 
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Appeal from the Supreme Court of the District of Columbia. 

Action by Bernard Leonard again the Northwestern National Insur- 
ance Company of Milwaukee, Wis. Judgment for defendant on directed 
verdict, and plaintiff appeals. Affirmed. 


Francis P. Sheehy and Vincent A. Sheehy, both of Washington, D. C., 
for appellant. 

Myer Cohen, F. J. Hogan, and E. L. Jones, all of Washington, D. C., 
for appellee. 


Before Smyth, Chief Justice, Van Orsdel, Associate Justice, and 
Smith, Judge of the United States Court of Customs Appeals. 


Van Orsper, A. J. Appellant brought an action in assumpsit in the 
Supreme Court of the District of Columbia against appellee insurance 
company to recover on a policy of fire insurance. 

It appears that the plaintiff was the owner of premises located in this 
District, on which was situated a two-story brick stable building. On 
March 17, 1917, the defendant company issued to the plaintiff a policy of 
insurance on the stable against loss or damage by fire. The term of the 
policy was for three years, and the building was described therein as a 
“two-story brick stable (private business).” At the time of the issuance 
of the policy the building was occupied by an undertaker, who used it as 
a stable in which he kept a number of -horses and carriages in connection 
with his private business. About two months after the policy was issued, 
plaintiff rented the stable to the Larimer Bag Company who used the 
building for the storing of burlap bags and for the baling and storing of 
excelsior. The baling process was accomplished by the use of a hay baler 
operated by a gasoline engine. The gasoline was stored in the base of 
the engine. At no time after its occupancy by the bag company were any 
horses or carriages kept in the buiding. 

After the damage by fire, plaintiff notified defendant company of his 
loss, and demanded reimbursement under the policy of insurance. De- 
fendant, on investigation, discovered the use to which the building had 
been put, and denied any liability under the policy. At the conclusion of 
the evidence, the court directed the jury to return a verdict in favor of 
defendant company, and from the judgment thereon this appeal was taken. 

It is unnecessary to review the evidence, since the case can be dis- 
posed of on a single proposition of law. The policy of insurance, among 
other things, provided that it should be void— 


“in case of any fraud or false swearing by the insured touching any matter 
relating to this insurance, or the subject thereof, whether before or after 
a loss, * * * or if the hazard be increased by any means within the 
control or knowledge of the insured, * * * or if any change, other 
than by death of an insured, take place in the interest, title, or possession 
of the subject of insurance (except change of occupants. without increase 
of hazard), whether by legal process or judgment, or by voluntary act of 
the insured or otherwise, or if * * * there be kept, used, or allowed 
on the above-described premises benzine, benzole, dynamite, ether, fire- 
works, gasoline, greek fire, gunpowder exceeding 25 pounds in quantity, 
naptha, nitroglycerin, or other explosives, phosphorus, or petroleum, or 
any of its products of greater inflammability than kerosene oil.” 


The record fails to disclose any effort on the part of the plaintiff to 
comply with the above provisions of the policy. Immediately following 
the fire he directed a letter to the company in part as follows: 

“The property was rented under contract dated June 20, 1917, to the 
Larimer Bag Company, to be used as a stable. I understand, however, 
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that the tenant used the place for the storage of his car, and recently has 
been using it for the purpose of baling excelsior. He made these changes 
in the use of the premises without my knowledge, or consent.” 


Subsequently plaintiff, apparently realizing that the letter in no way 
complied with the requirements of the policy, rendered a statement under 
oath in which he stated that: 


“The building was rented as a stable to the Larimer Bag Company. 
There have been no changes in the possession, exposures, or title to said 
property since the issuance of said policy.” 


[1] These equivocal reports to the company are of little importance, 
since he was bound to know the terms of the policy. Hamburg-Bremen 
Fire Ins. Co. v. Lewis, 4 App. D. C. 66; Imperial Fire Ins. Co. v. Coos 
County, 151 U. S. 452, 14 Sup. Ct. 379, 38 L. Ed. 231. Nor does the law 
accord plaintiff any consideration because of ignorance of the uses to 
which the premises were put. In Liverpool & London & Globe Ins. Co. v. 
Gunther, 116 U. S. 113, 6 Sup. Ct. 304, 29 L. Ed. 575, a case iri which the 
insured property had been put to a prohibited use, and the insured pleaded 
ignorance, the court said: 


“It is equally unimportant that the respondent was ignorant that such 
business was carried on. The question whether a warranty had been broken 
can never depend upon the knowledge or ignorance or intent of the party 
making it, touching the acts or the fact constituting the breach. Matson v. 
Farm Buildings Insurance Co., 73 N. Y. 310.” 


[2] Conditions such as were contained in the present policy are usual 
in insurance contracts, and generally have been held to be binding upon 
the insured. A failure, therefore, on the part of the insured to conform 
strictly to the provisions of the contract, forecloses the right of recovery 
thereon. Insurance Co. v. Gunther, supra; Dumas v. Insurance Co., 12 
App. D. C. 245, 40 L. R.’A. 358; Mitchell v. Insurance Co., 16 App. D. C. 
241; Hunt v. Insurance Co., 20 App. D. C. 48. 

[3] Plaintiff places reliance upon the decision of this court in Marks 
et al. v. Insurance Co., App. D. C. ——; 285 Fed. 959. That case, 
however, is not in point, since there was a sharp conflict in the evidence 
as to whether the condition of the contract had been violated by the: in- 
sured. This raised an issue of fact, which called for the submission of 
the case to the jury. For this reason it was held error for the court to 
withdraw the case from the consideration of the jury. In the present case 
plaintiff is seeking to maintain his right of action, notwithstanding the 
violation of the express terms of the contract. Concession of the breach, 
therefore, left no issue of fact to be submitted to the jury. 

[4] Error is assigned, in that the court permitted an insurance expert 
to testify, on behalf of defendant, to the difference in rates of insurance 
on different classes of risks, as tending to show the increase of hazard 
occasioned by plaintiff’s subletting the premises for use in a more hazardous 
business than that for which it was insured. This evidence was clearly 
competent in support of the chief defense interposed by the defendant. 

[5] Other assignments of error in respect of statements made in the 
presence of the jury are unimportant, since the case was not submitted ‘o 
the jury for its determination, and plaintiff could not, therefore, be pre*1- 
diced by the statements made. 

The judgment is affirmed, with costs. 
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DI RE er av. v. FIRE ASS’N OF PHILADELPHIA, PA., Et AL. 
, : (No. 23116.) 


(Supreme Court of Minnesota. July 13, 1923.) 
194 Northwestern Reporter, 755. 


(Syllabus by the Court.) 

1. INSURANCE — FRAUD—ATTACK ON STANDARD POLICY 
FOR FRAUD MUST BE BY DIRECT AND SPECIFIC ALLE- 
GATIONS, AND NOT BY CONCLUSIONS. 

Every presumption of validity attends the award of appraisers of a | 
fire insurance loss under the Minnesota standard policy, and one attack- 
ing it for fraud must state his grounds by way of direct and specific alle- 
gations and not by way of conclusions. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 


2. PLEADING — ALLEGATIONS CHARGING FRAUD IN AP- 
POINTMENT OF UMPIRE TO FIX AWARD UNDER FIRE 
INSURANCE POLICY HELD TO PREVENT JUDGMENT, ON 
MOTION. 

As against a motion for judgment on the pleadings the allegations of 
the complaint are held sufficient to charge fraud. 
(For other cases, see Pleadings, Dec. Dig. § 345[1].) 


Appeal from District Court, Ramsey County; Olin B: Lewis, Judge. 

Action by Rocodella Di Re and another against the Fire Association 
of Philadelphia, Pa., and others. From a judgment for defendants, plain- 
tiffs appeal. Reversed. 


E. S. Thompson, of St. Paul (Frederick N. Dickson, of St. Paul, of 
counsel), for appellants. 
S. A. Anderson, of St. Paul, for respondents. 


DrsetL, J. Action against certain insurance companies to vacate an 
award made by the appraisers pursuant to the Minnesota standard policy, 
and to recover the amount of the loss. 

The plaintiffs sustained a fire loss on May 3, 1916. On June 10, 1916, 
they and the defendants, following the provisions of the Minnesota stand- 
ard policy, agreed upon a submission to appraisers. See G. S. 1913, § 
3318. Each chose one. The two selected an umpire. They awarded $2,- 
903.38 on June 21, 1916. On May 2, 1918, this action was begun. The 
court ordered judgment on the pleadings in favor of the defendants. The 
plaintiffs appeal from the judgment. 

{1] 1. An award is attended with every presumption of validity. The 
party attacking it for fraud must allege his grounds by direct and specific 
allegations of fact and not by way of general conclusions. McQuaid 
Market House Co. v. Home Ins. Co., 147 Minn. 254, 180 N. W. 97. In 
the case just cited the defendant claimed fraud and a motion for judgment 
on the pleadings was ordered in favor of the plaintiff. 

[2] 2. The plaintiffs chose one Johnson as an appraiser and the de- 
fendants chose one Leighton. The two selected one Rankin as umpire. 
The complaint alleges that Leighton and the defendant insurance compa- 
nies corruptly and in fraud of the plaintiffs, and acting in concert, falsely 
represented to Johnson that Rankin was a fair and impartial umpire; that 
he had never been employed in behalf of an insurance company and was 
wholly disinterested; that relying upon such statements Johnson was in- 
duced to agree to the appointment of Rankin; that neither Leighton nor 
Rankin was fair or impartial or disinterested; that Rankin had acted as 
appraiser or umpire for certain of the defendants on prior occasions; that 
he was under the control and domination of Leighton; that they acted 
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in collusion with each other and with the defendant insurance companies ; 
that they were prejudiced against the plaintiffs and in favor of the insur- 
ance companies; that the representations made by Leighton to Johnson 
were false, and their falsity was within the knowledge of the defendants; 
that such representations were made by Leighton to Johnson with the 
knowledge and approbation of the defendants; that such representations 
were made by Leighton to induce and did induce Johnson to consent that 
Rankin be selected; that the loss was $4,448.91; that the award made, be- 
ing in the sum of $2,903.38, was grossly inadequate; that it was brought 
about by the fraudulent collusion of the defendants with Rankin and 
Leighton; and that the selection of the umpire was a fraud upon the 
plaintiffs. 

The standard form requires “competent, disinterested and impartial 
appraisers.” G. S. 1913, § 3318, par. 7. See Produce, etc., v. Norwich, 
etc., 91 Minn. 210, 97 N. W. 875, 98 N. W. 100; Christianson v. Norwich, 
etc., 84 Minn. 526, 88 N. W. 16, 87 Am. St. Rep. 379; Levine v. Lan- 
cashire, 66 Minn. 138, 68 N. W. 855; Baldinger v. Camden, etc., 121 Minn. 
160, 141 N. W. 104. 

There is no direct allegation that the appraisers or the umpire were 
influenced by corrupt motives. There was no irregularity in the proce- 
dure. There is no claim that evidence was improperly excluded, or that 
the appraisers did not hear and consider the evidence produced. But 
there are allegations that the umpire chosen was biased, prejudiced and 
interested, that through the false representations of Leighton made with 
the knowledge and approbation of the defendants he was selected, that the 
award was much less than the loss, that the selection of the umpire was 
a fraud upon the plaintiffs and that the inadequate award was brought 
about by the fraudulent collusion of the defendants with their appraiser 
and the umpire. There is an allegation, not so specific and definite as it 
should be, but sufficient as against a motion for judgment, that the plain- 
tiffs were without knowledge of the various claims of fraud asserted, until 
after the making of the award. 

As against a motion for judgment on the pleadings the complaint is 
sufficient. 


Judgment reversed. 
a 


TERRY v. NATIONAL FIRE INS. CO. OF HARTFORD, CONN. * 
(No. 3377.) 


(Springfield Court of Appeals. Missouri. June 26, 1923.) 
253 Southwestern Reporter, 16. 


1. INSURANCE—IRON SAFE CLAUSE HELD WAIVED BY AD- 

JUSTER. 

Notwithstanding nonwaiver agreement after loss, where adjuster, find- 
ing that iron safe clause had not been complied with, and that the books 
had been burned in the fire, which totally destroyed insured building and 
stock, advised insured to get duplicate invoices from the companies from 
whom he had bought the goods, and later wrote insured to the same ef- 
fect, held, that a waiver of forfeiture on account of failure to comply 
with the iron safe clause could be inferred. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


2. INSURANCE—ATTORNEY’S FEE VERDICT FOR, HELD 

VALID. 

In action against fire insurance company, a verdict assessing against 
defendant, for vexatious delay the sum of $———-, and assessing against 
defendant as and for attorney fees the sum of $290, held not open to the 
objection that, with no sum found against defendant for vexatious delay, 
the attorney fees could not stand. 

(For other cases, see Insurance, Dec. Dig. § 670.) 
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Appeal from Circuit Court, Dunklin County ; WwW. S.C Walker, Judge. 

Action by Ed Terry against the National Fire Insurance Company of 
Hartford, Conn. From judgment for plaintiff, defendant appeals. Af- 
firmed. 


Hugh B. Pankey and Hal H. McHaney, both of Kennett, for appel- 
lant. 


George Smith, of Kennett, for respondent. 


FarRINGTON, J. [1] The defendant company appeals from a judgment 
rendered against it in the circuit court on a policy of fire insurance which 
had been issued to plaintiff on his store building and stock of goods. It 
appears from the record that the property insured was destroyed by fire, 
and that the insured failed to comply with what is termed the “fireproof 
safe clause” which was contained in the contract of insurance. The com- 
pany was notified of the loss, and its adjuster came to Kennett, the town 
in which the plaintiff’s store was located, and was informed, according 
to plaintiff, of his failure to have complied with the fireproof safe clause. 

Plaintiff testified that he and the adjuster, Knapp, went to look at the 
loss. The following question and answer were made: 

“Q. What did you do then? A. Well, he says, ‘It’s a complete loss;’ 
and I says, ‘Yes;’ and I told him all my books had burned up, and he told 
me he didn’t know how I would go about it without I would go out and 
get duplicate invoices from all the companies.” 

A nonwaiver agreement appears to have been signed by the plaintiff 
on June 15, 1921, in which the sole object and intent of the agreement was 
set out as being to provide for the determination of the amount of loss 
and damage and investigation of the cause thereof. On June 17, 1921, 
two days thereafter, this adjuster wrote the plaintiff the following letter: 


“St. Louis, Mo., June 17th, 1921. 
“Mr. Ed Terry, Kennett, Mo.—Dear Sir: I have this morning made 
a detailed report of the circumstances as to your loss claim and take this 
opportunity to advise you that, acting as adjuster for the Great American 
Fire Insurance Company, also the National Fire Insurance Company, 
whose policies you hold, I now call your attention to the noncompliance, 
on your part, with the iron safe and inventory clause contained in your 
policies, and suggest that as soon as you can obtain the required data as 
to stock purchases and sales I will then be glad to make an appointment 

with you and again take up the adjustment of your claim. 
“Yours very truly, 
“Chas. F. Knapp, Adjuster.” 


“Dear Sir: In regard to the above will have all O. K. by the 15th 
of July, 1921. “Ea. Ferry.” 


We have called attention to the evidence and letter heretofore set out 
for the purpose of showing that there is evidence in this case from which 
it can be inferred that the company did not intend to insist upon the right 
to forfeit on account of the failure to comply with the iron safe clause, 
and evidence from which could be inferred a waiver of such provision 
in the policy. It would be useless to go over the cases which sustain our 
holding in this respect, and a mere citation of authorities will be sufficicnt 
to sustain the rule announced. 

It has been held in some of the following cases, with which we agree, 
that the nonwaiver agreement does not undertake to cover anything ex- 
cept to determine the cause of the fire and the amount of the loss, and 
that therefore the nonwaiver agreement did in no wise protect the de- 
fendant from. waiving the breach of the iron safe clause in what it di- 
rected the plaintiff to do of June 17th, quoted: Tinsley v. tna Insur- 
ance Co., 199 Mo. App. 693, 205 S. W. 78, loc. cit. 80; Rudd v. Fire In- 
surance Co., 120 Mo. App. loc. cit. 15, 16 96 S. W. 237; Pace v. Ameri- 
can Central Ins. Co., 173 Mo. App. 485, 158 S. W. 892; Keys v. Knights 
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and Ladies of Security, 174 Mo. App. 671, 161 S. W. 345; Travis v. Con- 
tinental Ins. Co. (Mo. App.) 179 S. W. 766; Gibson v. Insurance Co., 82 
Mo. App. 515. 

This disposes of the principal contention made by appellant in this 
case. We may add, by way of parenthesis, that the case of Keet & Roun- 
tree Dry Goods Co. v. Insurance Co., 100 Mo. App. 504, 74 S. W. 469, 
tecognizes the validity of a nonwaiver agreement, and that the same court, 
in the Tinsley Case, 199 Mo. App. 693, 205 S. W. 78, on page 80, calls 
attention to the fact that a number of other authorities outside of this 
state hold such an agreement ineffectual. Without deciding it, we may 
say there is strong reason to hold that the rights of the parties are fixed 
by the policy and the events that happen after its issuance, and that it 
could be well held that such an agreement is a mere nudum pactum, and 
ineffectual on account of failure of consideration. A submission of the 
question of deception should not have been included in instructions to the 
jury; however, we do not feel this could have affected the result of the 
verdict, and it is harmless error. 

[2] The verdict assessed against the defendant for vexatious delay 
the sum of $———,, and assessed against the defendant as and for attorney 
fees the sum of $290. Appellant complains that, having found no sum 
against defendant for vexatious delay, the attorney fee cannot stand, and 
cites cases. We, however, think that the case of Nonroyalty Shoe Co. 
v. Phoenix Assurance Co., 277 Mo. 399, 210 S. W. 37, loc. cit. 42, upholds 
the finding in the instant case. There is a finding for vexatious delay, 
followed by a finding for attorney’s fees. This point is ruled against 
appellant. 

A point is raised as to the form of questions asked defendant’s ad- 
juster while on the stand. There was no error affecting the result of the 
verdict on account of these questions. 

There is no claim throughout this record but what the plaintiff’s in- 
surance was in full force on the night of the fire, or any charge that he 
was in any way guilty of burning it, and the records which he produced 
at the suggestion and direction of the adjuster to take the place of the 
books which were burned clearly evidenced the value of the property des- 
troyed to be more than the insurance The only real issue in this lawsuit 
was on the question of whether the company had waived the right to in- 
sist on the iron safe clause, and, having ruled that against the appellant, 
we think the judgment is for the right party, and that no serious error 
appears in the trial of the cause. 

The judgment is affirmed. 

Cox, P. J., and Bradley, J., concur. 


a NE 


BEAZELL v. FARMERS’ MUT. INS. CO. OF LIVINGSTON 
COUNTY. (No. 14720.) 


(Kansas City Court of Appeals. Missouri. June 11, 1923. On Motion 
for Rehearing, July 2, 1923.) 


253 Southwestern Reporter, 125. 


1. INSURANCE—MEMBERS OF MUTUAL COMPANY HAVE IN- 
HERENT RIGHT TO CHANGE CONSTITUTION AND BY- 
LAWS. 

Under Rev. St. 1919, § 6464, authorizing incorporation of mutual in- 
surance companies and exempting them from the provisions relative to 
general insurance companies, the members of such companies have the 
right to make their own constitution and by-laws, and therefore have the 
inherent right to repeal, amend, or enact new constitution and by-laws, if 
they act substantially in accordance with their own organic law. 

(For other cases, see Insurance, Dec. Dig. § 54.) 
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2. CORPORATIONS — NO PARTICULAR FORM FOR ENACT- 
MENT OF BY-LAWS IS NECESSARY IN ABSENCE OF 
STATUTE. 

‘Though mandatory provisions of governing statutes as to the enact- 
ment of by-laws must be substantially complied with, no particular mode 
of enactment is necessary if the statute is silent on that subject, and in 
such case a by-law may be adopted or modified either orally or in writ- 
ing or by uniform usage and acquiescence. 

(For other cases, see Corporations, Dec. Dig. § 56.) 


3. INSURANCE — RATIFICATION OF BY-LAW ADOPTED BY 

UNAUTHORIZED BODY IS EQUIVALENT TO ADOPTION 

IN FIRST INSTANCE. 

Where by-laws of a mutual insurance company were adopted in the 
first instance by the wrong body, the subsequent ratification of by-laws 
in proper form by the proper body is equivalent to the adoption of the by- 
laws by such body in the first instance. 


(For other cases, see Insurance, Dec. Dig. § 54.) 


4. INSURANCE — BY-LAWS OF MUTUAL COMPANY CAN BE 
MADE PART OF POLICY BY REFERENCE. 
The constitution and by-laws of a mutual insurance company can be 
made a part of the contract of insurance by reference. 


(For other cases, see Insurance, Dec. Dig. § 152[1].) 


5. INSURANCE—MEMBERS OF MUTUAL COMPANY ARE PRE- 
SUMED TO KNOW BY-LAWS. 
The members of a mutual fire insurance company are presumed to 
know the provisions of its articles of incorporation and by-laws. 
(For other cases, see Insurance, Dec. Dig. § 54.) 


6. INSURANCE — FORFEITURE PLAIN TERMS REQUIRING 
FORFEITURE CANNOT BE DISREGARDED. 
A. forfeiture is not to be allowed if any other construction of the con- 
tract is permissible, but the plain terms of an insurance policy requiring 
a forfeiture cannot be disregarded. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


7. INSURANCE — OTHER INSURANCE PROVISION FOR FOR- 
FEITURE FOR OTHER INSURANCE IS REASONABLE AND 
VALID. 


A provision of the by-laws of a mutual fire insurance company, which 
is made part of the contract of insurance by reference, that the insurance 
will be void if additional insurance is taken without the insurer’s consent, 
is valid and reasonable. 


(For other cases, see Insurance, Dec. Dig. § 336[1].) 


8 APPEAL AND ERROR—INSURANCE—PREMIUM NEED NOT 
BE RETURNED TO DEFENDANT ON GROUND ARISING 
AFTER ISSUANCE OF POLICY. 

Where a mutual fire insurance policy was valid when issued but be- 
came void by the taking of other insurance, the insurance company could 
defend against liability on that ground without returning the premiums, 


and where no point in that regard was made at the trial court it could 
not be considered. 


(For other cases, see Appeal and Error, Dec. Dig. § 173[4]; also, In- 
surance, Dec. Dig. § 615.) 
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On Motion for Rehearing. 


9. INSURANCE—BY-LAW OF MUTUAL COMPANY HELD NOT 
TO PERMIT OTHER INSURANCE. 


A by-law of a mutual insurance company providing that no property 
should be insured for more than three-fourths of its value clearly refer- 
red to the insurance to be written by that company, and not to other in- 
surance, which was expressly prohibited by another provision of the by- 
laws, unless the written consent of the company for such other insurance 
was obtained, and therefore it was not a defense to forfeiture, on the 
ground of other insurance procured without consent, that the total amount 
of insurance did not exceed three-fourths of the value of the property. 


(For other cases, see Insurance, Dec. Dig. § 336[6].) 


Appeal from Circuit Court, Livingston County; Arch B. Davis, Judge. 
Action by J. V. Beazell against the Farmers’ Mutual Insurance Com- 


pany of Livingston County, Mo. Judgment for defendant, and plaintiff 
appeals. Affirmed. 


Paul D. Kitt and Joseph D. Stewart, both of Chillicothe, for appellant. 
Schmitz & Marshall, of Chillicothe, for respondent. 


TrimBLE, P. J. As its name indicates the defendant is a farmers’ 
mutual insurance company, and this suit is on its policy of fire insurance 
for $1,500 issued on the 17th of September, 1918, and running for five 
years, upon a barn which was destroyed by fire October 14, 1921. Defen- 
dant refused to pay the loss on the ground that plaintiff, after the issuance 
of the policy in suit, obtained additional insurance in another company 
without notice to or consent of defendant in writing, whereby it is claimed 
that, under section 25 of defendant’s by-laws, the policy in suit became void 
on the date such additional insurance was obtained. A jury being waived, 
the case was tried by the court and judgment was rendered for defendant. 
Plaintiff has appealed. 

It is conceded that additional insurance to the amount of $1,500 was 
obtained on June 22, 1921, without notice to or consent of defendant. 
Defendant was incorporated in July, 1891, under the provisions of article 
4, chapter 89, particularly section 5909 of said chapter, R. S. 1889, which 
section authorized any such mutual company to incorporate by filing a copy 
of its constitution, by-laws, etc., with the secretary of state, and provided 
that such companies should be exempt from the provisions relative to 
general insurance companies. Said section 5909, R. S. 1889, is now section 
6464, R. S. 1919. 

Neither the constitution nor the by-laws of defendant, as thus organ- 
ized, forbade the taking of additional insurance or required the written 
consent of defendant in order to obtain the same. On the contrary, addi- 
tional insurance without defendant’s knowledge or consent was impliedly 
permissible, for article 15 of the constitution provided that— 

“Not more than fifteen hundred dollars shall be taken in any one risk 
and in no case to exceed two-thirds of the cash value of the property in- 
sured, including the insurance of other companies. In case of other insur- 
ance, this company shall only pay its pro rata of two-thirds of the value of 
the property lost.” 


Article 4 provided for an annual meeting of the members to be held 
at the town of Dawn, Mo., on the first Saturday in December, at 9 a. m., 
“or at such time and place as a majority of such meeting may determine, 
for the election of officers and the transaction of other business.” 
Article 7 provided that— 


“is for any reason the annual meeting is not held at the time designated, 
the president may call a meeting for the election of officers, etc. Vacancies 
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occurring in the board shall be filled by the board until the next election.” 

Article 6 gave the board of directors “power to pass by-laws for the 
management and efficient working of the company, any of which may be 
altered or repealed at any annual meeting.” 

It seems that only one meeting, that at which the company was or- 
ganized, was ever held at Dawn. The records of the company seem to 
have been poorly kept, recorded in private books and carried about in the 
secrtary’s pocket, and many of them are now lost. But it appears that on 
Nevember 20, 1891, at a special meeting of the members, the place of the 
annual meeting was changed to Chillicothe, and notice was sent to all 
members of such change and the first annual meeting was held at Chilli- 
cothe in December, 1891, and all subsequent meetings of the members, 
whether annual or otherwise, were held at Chillicothe. From 1912 to 1915 
the annual meetings were held in September. 

At a special meeting of the members held on March 28, 1916, a new 
constitution was adopted, in which the above-quoted article 15 was omitted, 
and the former constitution and any by-laws in conflict with the new con- 
stitution were repealed, 

Article 6 of the new constitution provided that— 

“The board of directors shall have power to adopt rules, regulations, 
and by-laws, and to alter, change, repeal, or amend the same and perform 
all other necessary acts for the efficient management and work of the com- 


pany.” 
Article 7 provided that— 


“An annual meeting of the members of this company shall be held at 
Chillicothe, Livingston county, on the first Saturday in September of each 
year, for the election of directors hereof and the transaction of other busi- 
ness of this company.” 

On August 10, 1916, at a meeting of the board of directors, a set of 
by-laws was adopted. 

Section 2 of the new by- — provided that— 

“No property shall be insured for more than three-fourths of its 
actual cash value at the time of its insurance, and any excess insurance 
shall be void.” ' 


Section 25 of said new by-laws provided that— 

“If any member of this company has other insurance, whether the same 
be prior, concurrent with, or subsequent to the insurance issued by this 
company, on any property which is covered in whole or in part by any 
policy of insurance issued by this company, then the policy issued by this 
company shall be and become null and void, whether such other insurance 
be valid or not, unless the insured shalf notify the secretary of such other 
insurance, in writing, and shall have the consent of this company indorsed 
on the policy issued by this company by the secretary hereof; and when 
such written consent is given, then this company shall be liable for its pro 
rata part of such loss or damage sustained by the insured on the property 
insured in each of the companies.’ 


At the annual meeting in September, 1916, the new constitution as 
well as the by-laws adopted by the board of directors in August preceding 
were “approved.” The record of this annual meeting of the members shows 
that— 

“A copy of the new constitution and by-laws was called for and the 
same was produced and read to the members present by the secretary. 
A number of questions were asked regarding the same and some explana- 
tions were made. * * * A motion was made and carried that the new 
constitution and by-laws be approved and the secretary be instructed to 
send to each member of this company a copy of the same by mail and 
that this meeting adjourn to meet the first Saturday in November.” 
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The new constitution and by-laws were filed with the secretary of 
state in November, 1916. : 

Appellant contends that under the original constitution all the general 
business of the company relative to its organization, form of government, 
and rules governing the subjects it would insure and the liability it would 
assume therefor, must be transacted at the annual meeting of its members; 
that, in the event no annual meeting was held, a special meeting could, 
under article 7, be called by the president, but that the special meeting was 
for the election of officers only. Consequently, appellant urges that a new 
constitution could not be adopted at a special meeting, such as was the 
meeting of March, 1916, at which the new constitution was adopted, and 
therefore article 15 of the old constitution is still in force and the new 
constitution never had any force or validity; and since the provision avuid- 
ing a policy if additional insurance be taken out without the consent of 
the company exists only by virtue of the new by-laws passed by the board 
of directors pursuant to authority attempted to be conferred upon them by 
the new constitution, such provision as to additional insurance is of no 
effect and wholly invalid; that, while article 16 of the old constitution gave 
the board of directors power to pass by-laws as were for “the manage- 
ment and efficient working of the company,” this did not refer to nor 
authorize such as fixed the liability of the company to its members, 
especially a by-law such as this one, which was contrary to article 15 of 
the original constitution. 

It will be observed that article 4 of the original constitution, in refer- 
ence to the annual meeting, provides that it is “for the election of officers 
and the transaction of other business,” and article 7 provides that if the 
annual meeting is not held the president may call a meeting “for the 
election of officers,” etc. It may be that even in the organization of such 
mutual companies by laymen not versed in the niceties of the law, the 
abbreviation “etc.” cannot be allowed to refer to and mean “the transaction 
of other business,” as that phrase is used in the section concerning the 
regular annual meeting. And therefore it may be that the constitution 
could not be amended nor a new one adopted at a special meeting, even 
though, as was done in this case, due notice was given of the calling of 
said meeting and of the fact that it was for the purpose of voting on a new 
constitution, and even though there was no provision in the old constitu- 
tion expressly requiring changes in the constitution to be made at annual 
meetings, nor anything in the statute providing how the constitution and by- 
laws should be adopted or changes therein made. ° 


Furthermore, it may also be (we do not say) that article 16, giving 
the board of directors power to pass by-laws for the “management and 
efficient working” of the company, does not include a by-law requiring the 
written consent of the company to the obtention of additional insurance and 
rendering the policy void if written consent is not secured. For it like- 
wise may be that a by-law requiring such consent conflicts with article 15 
of the original constitution, since it has been held that a provision for the 
payment of a pro rata share in case of other insurance waives a provision 
forbidding additional insurance without insurer’s consent. Bush v. Mis- 
souri Town Mut. Ins. Co., 85 Mo. App. 155, 159; Sheets v. Iowa, etc., Ins. 
Co., 153 Mo. App. 620, 633, 135 S. W. 80. However, it has been also held 
that the pro rata clause applies only in case the additional insurance is 
valid, that, is, had the consent of the company, and therefore does not 
waive the provision where no such consent was obtained. Meyers v. 
German Fire Ins. Co., 101 Neb. 855, 166 N. W. 247, L. R. A. 1918C, 341; 
Nestler v. Germania Fire Ins. Co. (Sup.) 91 N. Y. Supp. 29; Woolford 
v. Phenix Ins. Co., 190 Mass. 233, 76 N. E. 722. The by-law did not pre- 
vent additional insurance being taken out, but only provided that the com- 
pany’s consent thereto be obtained in writing. But, however this may 
be, and even if such a by-law cannot be deemed one for the “management 
and efficient working” of the company, and conceding, for the sake of 
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the argument, all that is claimed by appellant, it will be observed that at 
the annual meeting held in September, 1916, the new constitution and by- 
laws were laid before the members and “approved.” 

So that, even if a constitution could not be adopted at a special meet- 
ing, and even if the by-law in question could not be passed by the board 
of directors alone, but must be adopted by the members, and even if the 
by-law is in reality a matter that should exist in the constitution as a 
part thereof and not merely as a by-law, still, as both the constitution and 
by-laws were duly laid before the members at the annual meeting in 
September, and were “approved” by them, ought they or either of them 
to be held invalid? 

(1) Appellant lays great stress upon the word “approved,” and urges 
that its strict technical meaning cannot be held to include that of pas- 
sage or adoption, but can only mean’ the announcement of satisfaction 
with that which has already been done with authority by some one else, 
and that, since the board of directors had no such authority, the word 
“approved” ‘cannot apply to the new constitution nor to the by-law in 
question and mean that they have been enacted. We think this is entirely 
too technical a view to take of the matter, when applied to the record of 
the proceedings of a meeting which the law confides to an association of 
men untrained in such matters. The law gave the members the right to 
make their own constitution and by-laws, and the members being the gov- 
erning body, and there being no statutory provision forbidding them to 
do so, it would seem that, having the right to make their constitution in the 
first place, they would have the inherent right to repeal, amend, or enact 
a new one, provided, of course, it is done substantially in accordance with 
their own organic law which they have established for their own govern- 
ment, and is not violative of any statutory provision nor any principal of 
natural justice. 

Besides, the record shows that the members did more than merely 
“approve” what the board did. At the annual meeting in 1915 the president 
was given power to appoint a committee to confer with the board of 
directors “in regard to revising the constitution and by-laws of this com- 
pany.” In February, 1916, a petition, signed by a majority of the board, 
was presented to the president to call a special meeting on March 28, 1916, 
“for the purpose of adopting a new constitution and doing and performing 
all other acts and things incident thereto.” Under section 1 of the old 
by-laws, it was the duty of the president to call special meetings when re- 
quested to do so, by petition signed by three directors. At a meeting of 
the board on March 15, 1916, the committee theretofore appointed by the 
president met with the board. The record shows: 

That “the matter of a new constitution was taken up and thorough! 
discussed,” and that “it was agreed by all present (which included plaintiff) 
that this company needed a new constitution and they proceeded at once 
to formulate one. A copy of a suggested constitution was taken up by 
the board and committee and the different sections were gone over care- 
fully and discussed and such changes and insertions and additions as were 
deemed necessary were made. After all sections of said constitution were 
gone over and such changes made as were deemed necessary, a motion 
was made and unanimously carried that the constitution as formulated by 
the board and committee be adopted as a whole, and that such constitution 
be presented to the members of this company at its special meeting on 
March 28, 1916, for their adoption.” 

At the meeting March 28, 1916, the constitution as thus prepared was 
read to the meeting and unanimously adopted. On April 29, 1916, at a 
meeting of the board, a motion was carried that the president appoint 
two members of the board to meet in conjunction with the president and 
secretary as a committee to draft by-laws for the company. The plaintiff 
was appointed one of this committee. At the meeting of the board on 
August 10, 1916, this committee submitted a set of by-laws which were 
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adopted. And then at the annual meeting of the members, as heretofore 
shown, the constitution and by-laws were not only “approved,” but the 
secretary was ordered to send a copy of same to each member as the 
constitution and by-laws of the company, which he did. 

(2,3) In the enactment of by-laws, mandatory provisions of the govern- 
ing statute as to the mode of enactment and the formalities to be complied 
with must be substantially complied with, or the by-laws will be invalid. 
But if the statutes are silent, no particular mode of enactment is neces- 
sary. In such case a by-law may be adopted or modified either orally or 
in writing or by acts as well as words and this may be evidenced by a vni- 
form course of proceeding or usage and acquiescence as well as by express 
vote manifested in writing. 14 C. J. 355. And where by-laws are adopted 
by the wrong body, as by a board of directors when the statute vests the 
power solely in the members, the subsequent ratification in proper form by 
the proper body is equivalent to the passing or adoption of the by-laws 
by such body in the first instance, and they are for this reason valid by- 
laws. 14 C. J. 354; People v. Sterling, etc., Mfg. Co., 82 Ill. 457. In 
Graebner v. Post, 119 Wis. 392, 96 N. W. 783, 100 Am. St. Rep. 890, it 
was held that a set of by-laws approved at a stockholders’ meeting before 
the articles of association were recorded and which was thereafter treated 
as the by-laws of the corporation, will be regarded in law as the by-laws 
of the corporation even though they were never formally adopted by the 
board of directors in accordance with the articles of incorporation. 

For something like 20 years prior to the date his barn is burned, and 
for 16 or 17 years prior to the issuance of the policy herein, plaintiff had 
been a member of the company, and for the larger portion of this time 
he had been an officer of the company, being a director and also treasurer. - 
He was present at the special meeting of the members held March 28, 
1916. As a member of the board, he was one of the committee appointed 
by the president to draw up the by-laws adopted by the board on August 
10, 1916, and which were afterwards submitted to and approved by the 
members at the annual meeting in September following. After the adop- 
tion of the new constitution he was elected a director in said company 
and he admits he was present at the regular annual meeting in September, 
1916, when the new constitution and by-laws were “approved.” He also 
admits that as an officer of the company he knew that the company, dur- 
ing the years that have elapsed since the adoption of the new constitution 
and by-laws in 1916, was and has been operating, managing, and conducting 
its business, issuing its policies, and performing its various functions, in- 
cluding the determination and payment of its losses, under and pursuant to 
the terms of said constitution and by-laws of 1916; and during this time 
the company adjusted, settled, and paid for a loss plaintiff sustained on 
his house a year and a half prior to the loss on his barn. 

(4, 5) Whether these matters are sufficient to estop plaintiff from 
attacking the validity of the by-law in question or not, they clearly show 
that the business of the corporation and all the acts of its officers have 
been conducted in recognition of the fact that the constitution and by- 
laws of 1916 were in force and controlling and that no unfairness to 
plaintiff, on account of a lack of knowledge on his part as to what they 
contained, has been perpetrated. Besides, in the application for the policy 
in question applicant agreed to “abide by the rules, by-laws, and con- 
stitution of said company now in effect or which may hereafter be adopt- 
ed.” It is well settled that the constitution and by-laws of’ a mutual 
company can be made a part of the contract by reference. Miller v. 
Missouri, etc., Ins. Co, 168 Mo. App. 330, 334, 153 S. W. 1080. And the 
members of a mutual company are presumed to know the provisions of 
its articles of incorporation and by-laws. 14 R. C. L. 848, § 13. One in- 
sured in a mutual fire insurance company is bound ta take notice of its 
charter and by-laws, which are a part of the contract of insurance. 


26 C. J. 81. 
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(6, 7) There is no question but that a forfeiture is not to be al- 
iowed if any other construction of.the contract is permissible. Gilchrist, 
etc., Co. v. Phenix Ins: Co., 170 Fed. 279, 95 C. C. A. 475. But the 
plain terms of the contract cannot be disregarded. Dahms, etc., Co. v 
German Fire Ins. Co., 153 Iowa, 168, 132 N. W. 870, Ann. Cas. 1913v, 
1301; Marmon, etc., Co. v. Heath, 205 Ill. App, 605. A provision that 
the insurance will be void if additional insurance without insurer’s con- 
sent is valid and reasonable. Rogers v. Howe Ins. Co., 155 Mo. App. 276, 
136 S. W. 743. 

(8) The policy in this case was in full force and effect until the au- 
ditional insurance was taken out. It is not a case where it is contended 
the policy is void from the beginning. Consequently, return of premiums 
was not necessary to enable defendant to deny liability on the ground as- 
serted. Ohio Farmers’ Ins. Co, v. Williams, 63 Ind. App. 435, 112 N. E. 556. 
Besides, no point was made on this matter nor issue raised regarding it in 
the trial court. Though the plaintiff paid no assessment after the one 
in 1920, which was prior to the violation of the terms of the policy, the 
original policy fee was deposited in court for plaintiff’s benefit. 

The judgment is affirmed. 

The other Judges concur. 


On Motion for Rehearing 


(9) It is urged that the opinion does not pass upon one contention 
made by appellant, namely, that the proper construction to be placed on 
sections 2 and 25 of the by-laws, when taken together, is that they im- 
pliedly give consent to other insurance up to three-fourths of the value 
‘ of the property, and hence there is no need for consent to such other in- 
surance, since the defendant is protected against liability for all above 
three-fourths of the value and, in case of other insurance, is liable for 
only its pro rata share of the loss up to that amount. We are unable 
to accept this view. Article 15 of the old constitution did refer to other 
insurance, and provided that in case there was such the company should 
pay only its pro rata part. But the new constitution and by-laws do not 
refer to other insurance. The only other insurance permitted in them 
is that obtained with the consent of the company, arid the pro rata liability 
of the company is only in cases “when such written consent is given.” 
Section 2 does not directly or by inference refer to other insurance. In- 
deed, the. other paragraphs of said section show that the insurance there 
spoken of is insurance made by the defendant company and not insur- 
ance in general or by other companies. Said section has reference solely 
to the amount of insurance that the company itself may issue, and 
makes any policy the defendant issues, or its agents may, write, void as 
to any excess above three fourths of the value. The defendant is, by statute, 
exempt from the statutory regulations applicable to general insurance 
companies. 

The barn was built in 1883 or 1885. Plaintiff claims its value at the 
time of the fire was $4.000, while defendant had much evidence to show 
that at a liberal valuation it was worth only $1,800 and not worth over 
$2,000. If it was of this value, then the other insurance of $1,500 covered 
three fourths of its value. We are unable to find in the record what 
the court, sitting as a jury, considered the barn was worth. But without 
regard to this, we think that there is no ground for construing the two 
sections as impliedly providing for any other insurance without the com- 
‘ pany’s consent. The pro rata clause, by the express terms of section 25, 
applies only when other insurance has been obtained by consent, and can 
not be taken as a waiver of forfeiture in case additional insurance is 
taken. without the company’s consent. Meyers v. German, etc., Ins. Co., 
101 Neb. 855, 166 N. W. 247, L. R. A. 1918C, 341. 

The motion for rehearing is overruled. 

All concur. 
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SCHUSTERMAN et aL, v. HARTFORD FIRE INS. CO. OF HART- 
; FORD, CONN. (No, 17343.) 


(St. Louis Court of Appeals. Missouri. April 3, 1923. Rehearing Denied 
July 19, 1923.) 


253 Southwestern Reporter, 85. 


1, INSURANCE—APPRAISAL CLAUSE IN FIRE POLICY HELD 
NOT TO WARRANT DEMAND FOR APPRAISAL OF SAL- 
VAGED GOODS ONLY. 


Where a fire insurance policy contained an appraisal clause providing 
that the appraisers together should estimate and appraise the loss, stating 
separately sound value and damage, and part of the goods had been sal- 
vaged and the remainder totally destroyed, the insurer had no right to de- 
mand an exclusive appraisal of the damaged property only; the policy pro- 
viding for an appraisal of the total loss and not part thereof, 


(For other cases, see Insurance, Dec. Dig. § 568.) 


2. INSURANCE— WAIVER— WHETHER INSURER WAIVED IN- 
VENTORY AND IRON SAFE CLAUSE IN FIRE POLICY HELD 
FOR JURY. 

In an action on a fire insurance policy, evidence that the adjuster in- 
structed, plaintiffs to make an inventory of the goods saved, that they, at 
the adjuster’s request, assisted him in checking up the salvage, and that 
he promised to settle the loss if plaintiffs would sign a non-waiver agree- 
ment together with a statement in reference to the fire and the amount of 
the loss, and that the company instructed the adjuster to settle if he could, 
held sufficient to make the question whether insurer had waived the policy 
provision in regard to keeping an inventory and books in an iron safe a 
question for the jury, notwithstanding the nonwaiver agreement. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 


3. INSURANCE — APPRAISEMENT WAS NOT HAD, DUE TO 
INSURER’S FAULT, SALE OF SALVAGED GOODS BY IN- 
SURER’S PERMISSION HELD NOT TO AVOID FIRE POLICY. 
Where a fire policy provided for an appraisal in the event of a disa- 

greement as to the amount of loss, and made it optional with insurer to 

take the property at its appraised value or to replace it within a reasonable 

time on giving notice, and appraisement was not had due to insurer’s im- 

proper demand for appraisemert of salvage only, the policy was not 

avoided because insured sold the goods salvaged from the fire without in- 
surer’s consent. 
For other cases, see Insurance, Dec. Dig. § 575.) 


On Motion for Rehearing. 


INSURANCE— SUFFICIENCY OF EVIDENCE TO SHOW 
WAIVER BY INSURER OF INVENTORY AND IRON SAFE 
CLAUSE IN FIRE POLICY MUST BE DETERMINED BY LAW 
OF FORUM. 

What evidence is sufficient to establish a waiver by insurer of the in- 
ventory and iron safe clause in a fire policy is a matter to be determined 
by the law of forum. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 
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Appeal from St. Louis Circuit Court; Franklin Ferriss, Judge. 

“Not to be officially published.” 

Action by S. D. Schusterman and C. Mandel, doing business as Schus- 
terman & Mandel, partners, against the Hartford Fire Insurance Company 
of Hartford, Conn. Judgment for defendant, and plaintiffs appeal. Re- 
versed and remanded. 


Abbott, Fauntleroy, Cullen & Edwards, of St. Louis, for appellants. 
Leahy, Saunders & Walther, of St. Louis, for respondent. 


Biccs, C. Plaintiffs appeal from a judgment for defendant, following 
the verdict of a jury in a suit upon a $1,000 fire insurance policy, claiming 
_ adverse verdict arose on account of illegal instructions given to 
the jury. 

The petition is in the usual form. Defendant claims that the policy 
was null and void because of the failure of the plaintiffs to submit to an 
appraisal of the loss as provided by the policy, and also by reason of 
the fact that the plaintiffs failed to keep books showing a complete 
record of the business transacted, together with an inventory, in accordance 
with the inventory-iron safe clause of the policy. 

Plaintiffs’ evidence made a prima facie case, and the controversy hinges 
around instructions given by the court in reference to the defenses set up 
to avoid the policy. 

Plaintiffs were retail clothing merchants in Oklahoma, and their evi- 
dence tended to prove that a part of their stock of goods was totally 
destroyed by the fire and a part salvaged in a damaged condition, and that 
the total loss was more than the full value of the policy. 

As to the defense that the plaintiffs failed to submit to an appraisal, 
it is conceded the defendant demanded an appraisement of that part of 
the goods which were salvaged and in a damaged condition, and did not 
seek an appraisal of the entire loss and damage. The appraisal clause 
of the policy is as follows: 


“In the event of disagreement as to the amount of loss the same shall, 
as above provided, be ascertained by two competent and disinterested ap- 
praisers, the insured and this company each selecting one, and the two so 
chosen shall first select a competent and disinterested umpire; the appraisers 
together shall then estimate and appraise the loss, stating separately sound 
value and damage, and failing to agree shall submit their differences 
to the umpire; and the award in writing of any two shall determine the 
amount of loss; and the parties thereto shall pay the appraisers respectively 
selected by them, and shall bear equally the expenses of the appraisal 
and umpire.” 


Under the foregoing provision of the policy the defendant, upon a 
disagreement with the plaintiffs as to the loss, demanded in writing that 
the plaintiffs submit to an appraisement of the salvage only. This de- 
mand the plaintiffs refused. 

The court, at the request of the defendant, instructed the jury in re- 
gard to the issue as follows: 


“The court instructs the jury that by the terms of said policy of 
insurance it was provided that, in the event of disagreement as to amount 
of loss, the extent of loss shall be ascertained by two competent and dis- 
interested appraisers, the plaintiffs and the defendant each to select one 
appraiser, and the two appraisers so chosen to select a competent and 
disinterested umpire, and that said appraisers together shall then estimate 
and appraise the loss, stating separately sound value and damage, and, 
failing to agree, shall submit their differences to the umpire; and that the 
award in writing of any two shall determine the amount of loss under 
said policy. 
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“You are further instructed that, if you find and believe from the 
evidence that a disagreement arose between defendant and said plaintiffs 
as to the amount of loss sustained by said plaintiffs by said fire, and if you 
further find and believe from the evidence that the defendant on or about, 
to wit, March 6, 1919, served upon the plaintiffs a demand in writing for 
an appraisement of the salvage, to the end that the actual cash value 
thereof immediately preceding said fire, and the loss and damage thereto, 
might be ascertained by two competent and disinterested appraisers as pro- 
vided in said policy, and if you further find and believe from the evidence 
that, after demand for appraisement was made by defendant, if you find 
and believe from the evidence that demand was so made by defendant, 
that plaintiffs sold otherwise disposed. of the said saved merchandise to 
third persons, without notifying defendant, and without the consent of 
defendant, and if you further find and believe from the evidence that de- 
fendant’s demand for an appraisement was made within a reasonable 
time after the fire, then you are instructed that plaintiffs are not entitled 
to recover, and your verdict must be for the defendant.” 


Plaintiffs requested the court to give the following instruction to the 
jury on the question: 


“The court instructs the jury that if you believe the only request, 
either verbally or in writing, relating to an appraisement which the in- 
surance company made upon the plaintiffs was a requqest for the appraise- 
ment of the salvage only, and that no requqest was made that appraiser be 
appointed to estimate and appraise the entire loss, then you are instructed 
the failure of plaintiffs to respond to said demand and enter into an 
appraisal of the salvage only constitutes no defense to this action.” 


It is asserted by plaintiffs that the court erred in giving the fore- 
going instruction on behalf of defendant, and should have given the 
instruction requested by the plaintiffs. 

(1) Under the terms of the policy heretofore set forth, the defendant 
had the right to have the’ question of the amount of plaintiffs’ loss sub- 
mitted to appraisers, who should estimate and appraise the loss. Plaintiff’s 
evidence was to the effect that the loss consisted of goods totally destroyed 
and goods damaged. This constituted plaintiffs’ loss. Defendant had no 
right to demand that plaintiffs submit to an appraisal of part of the loss, 
namely, the salvage. The demand of the defendant was for the exclu- 
sive appraisal of the damaged property and did not provide for ap- 
praising the total loss. The policy provisions gave to the defendant no 
right to demand an appraisal of the salvage only. We think the plaintiffs 
were warranted by the provisions of the policy in refusing to submit 
to the appraisal of the damaged goods alone. Coffin v. Insurance Co., 
142 Mo. App. 297, 126 S. W. 253; Palatine Ins. Co. v. Morton-Scott Co., 
106 Tenn. 558, 61 S. W. 787; Williamson v Liverpool & London & G Ins. 
Co., 122 Fed. 59, 58 C. C. A. 241; Adams v. New York Bowery Fire Ins. 
Co., 85 Iowa, 6, 51 N. W. 1150; George Dee & Sons Co. v Key City 
Fire Ins. Co., 104 Iowa, 167, 73 N. W. 594; Davis v. Atlas Assur. Co., 
16 Wash. 232, 47 Pac. 436, 885. 

In Palatine Ins. Co. v. Morton-Scott Co., supra, it is said: 


“We are also of opinion that any demand for the exclusive appraisal 
of the salvage was not warranted by the policy. The appraisal or ar- 
bitration clause provides that in the event of disagreement as to the amount 
of the loss, it shall be ascertained by two competent and disinterested ap- 
praisers. The appraisers shall estimate the loss, stating separately sound 
value and damage, etc. It was never contemplated that either party 
should have the right to demand separate and successive appraisals of 
different kinds of demands entering into the amount of the loss. The 
object of appraisal is to fix the loss in the aggregate, and this result 
cannot of course be reached by ascertaining the value of one or more 


6——-Vol. LXI, 
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constituent elements of the loss. We are therefore of opinion that the 
insured was well warranted by the terms, of the policy in declining the 
demand of the company for an appraisal of the salvage alone.” 


We rule the court erred in giving defendant’s instruction and in re- 
fusing plaintiffs’ instruction referred to, supra. 

As to the failure of the plaintiffs to keep books in accordance with 
the provisions of the book clause of the policy, it is conceded by plaintiffs 
that this provision of the contract was not complied with. However, it is 
the theory of the plaintiffs that the defendant had waived this provision 
of the policy by reason of the acts of its adjuster who, after knowing 
that plaintiffs had violated this provision of the policy, required the plain- 
tiffs to make an inventory, putting them to trouble and expense, and did 
not disclaim liability under the policy, but agreed to pay plaintiffs on the 
basis of the amount of the loss to the salvaged goods only. The ques- 
tion as to whether or not the plaintiffs’ failure to keep books in accordance 
with the policy was waived by the defendant, was submitted to the court 
by an instruction. That the defendant’s adjuster, after having knowledge 
that the plaintiffs did not keep the kind of books required by the policy, 
did in fact require plaintiffs to make an inventory of the salvaged goods 
and to go to other trouble and expense, is conceded by the defendant, 
but it is asserted that by reason of the execution of a nonwaiver agree- 
ment hereafter referred to, such acts could not constitute a waiver of 
the book clause, and inasmuch as it is conceded that the book clause was 
violated by the plaintiffs, therefore the defendant’s demurrers to the evi- 
dence should have been sustained by the court, and hence the question 
as to whether or not the instructions heretofore referred’ to were proper 
or improper, becomes immaterial. ‘ihe material portions of the nonwaiver 
agreement referred to, and which was executed by the parties, is as 
follows: 


“Whereas said Schusterman & Mandel and the insurance company 
issuing said policy and other companies interested and signing this agrees 
ment are mutually desirous of investigating, determining and/or agreeing 
upon the amount of, such loss and damage, without regard to the liability 
of the said companies, and without the relinquishment or surrender on the 
part of said Schusterman & Mandel of any of their rights in the premises, 
and without the waiver of surrender by said insurance companies of any 
of their rights or defenses, or of formal proofs of loss, or of any of 
the conditions or requirements of said policies: 

“Tt is hereby mutually understood and agreed by and between Schuster- 
man & Mandel of the first part, and the Hartford Fire Insurance Company, 
of Hartford, Conn., and other companies signing this agreement, parties 
of the second part, that any action taken by any adjuster or representative 
of the said parties of the second part, in investigating the cause of or 
investigating and ascertaining the sound value of and/or the amount of 
loss and damage to the property of the parties of the first part caused 
by said fire shall not waive or invalidate any of .the conditions of the 
policies of the parties of the second part, held by the parties of the 
first part, and shall not waive or invalidate any rights whatever of either of 
the parties to this agreement.” 


It will be observed that the said agreement provided that the acttou 
of the adjuster shall not waive or invalidate any of the conditions of the 
policy only when said adjuster is investigating the cause of the fire, 
or is ascertaining the sound value of, and the amount of loss and damage 
to the property. 

Plaintiffs’ evidence tended to prove that after defendant’s adjuster had 
*mowledge of the fact that plaintiffs’ books were not kept in accordance 
“sith the terms of the policy, the adjuster directed and instructed plain- 
t'¥s to sort cut and make an inventory of the goods saved and place 
suvtn where the adjuster could examine them; that the adjuster thereupon 
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checked up the salvage, and that plaintiffs at his request assisted him, and 
thereby incurred expense and loss of time; that the said adjuster thereafter 
had plaintiffs sign a statement in reference to the fire and the amount 
of their loss and damage, and further requested them to submit to ap- 
praisers the amount of the damage done to the salvaged goods. Plaintiffs 
testified that the adjuster promised to adjust and settle the loss if they 
would sign the nonwaiver agreement and a statement in reference to the 
fire and the amount of their loss and damage, which statement was sub- 
mitted to the defendant company by the adjuster. The company thereafter 
instructed the adjuster to settle if he could, “settle it in equity.” This oc- 
curred after the adjuster had full knowledge of the manner in which 
plaintjffs kept books and conducted the business. 

(2) We think the foregoing evidence was sufficient to make the 
question whether the defendant waived the policy provision in regard to 
keeping an inventory and books in an iron safe a question for the jury, 
and this notwithstanding the existence of the nonwaiver agreement. 

(3) There is no merit in defendant’s contention that the policy was 
avoided because of the alleged sale of the salvaged goods by plaintiffs 
without defendant’s permission. The policy, after providing for ap- 
praisers in the event of a disagreement as to the amount of the loss, 
provides : 

“It shall be optional, however, with this company to take all or any 
part of the articles at such ascertained or appraised value, and also to re- 
pair, rebuild, or replace the property lost or damaged, with other of like 
kind or quality within a reasonable time, on giving notice, within thirty 
days after the receipt of the proofs herein required of it¢ intention so to 
do, but there can be no abandonment to this company of the property 
described.” 


This optional right to take the goods at the appraised value could only 
exist in the event of an appraisal under the terms of the policy. Here 
there was no appraisement, due to defendant’s improper demand for an 
appraisement of the salvage only, and hence there was no right on the 
part of the defendant to take the goods at the appraised value. Fur- 
thermore, defendant failed to give any notice that it elected to take the 
damaged goods. On the contrary, it denied all liability under the policy. 
Swearinger Bros. v. Ins. Co., 66 Mo. App. 90, loc. cit. 94 

From what is herein said, the judgment should be reversed, and the 
cause remanded. 


Per CurtAmM. The foregoing opinion of BIGGS, C., is adopted as 
the opinion of the court. 

The judgment of the circuit court is accordingly reversed, and the 
cause remanded. 

Allen P. J., and Becker and Daues, J.J., concur. 


On Motion for Rehearing, 


Per CurtAM. . Respondent, in its motion for a rehearing, complains 
of the opinion filed herein on the ground, among other things, that it 
does not show the defenses pleaded in the answer and does not fully set 
out the substantive facts shown in evidence. In view of this complaint 
we set forth the substance of the answer and make a further statement 
of the facts, supplementing the statement made by our firrmer commis- 
sioner in his opinion. 

The answer contains a general denial and an admission that defendant 
issued to plaintiffs the policy sued upon. It further avers that at the 
time of the issuance of the policy plaintiffs were residing and doing busi- 
ness in the town of Picher, Okl.; that said policy was issued and delivered 
to plaintiffs within said state, and that the contract of insurance was 
one made pursuant to and governed by the laws of the state of Oklahoma; 
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that at the time of the application for the policy and its execution and 
delivery, and at all times since, it was and has been the law of said 
state (Revised Laws of Oklahoma, 1910, §§ 3481 and 3482) that no fire 
insurance company shall issue fire insurance policies other than the standard 
form set out in sections 3482 of said statute, containing, among others, 
the following provisions: 

“This company shall not be liable beyond the actual cash value of 
the property at the time any loss or damage occurs, and the loss or damage 
shall be ascertained or estimated according to such actual cash value, 
with proper deduction for depreciation, however caused, and shall in no 
event exceed what it would then cost the insured to repair or replace the 
same with material of kind and quality; said ascertainment or estimate shall 
be made by the insured and this company, or if they differ, then by ap- 
praisers, as hereinafter provided; and the amount of loss or damaye 
having been thus determined, the sum for which this company is liable 
pursuant to this policy shall be payable sixty days after due notice, ase 
certainment, estimate, and satisfactory proof of loss have been received 
by this company in accordance with the terms of this policy. It shall be 
optional, however, with this company to take all, or any part of the 
articles at such ascertained or appraised value, and also to repair, rebuild, 
or replace the property lost or damaged, with other of like kind and 
quality within a reasonable time on giving notice, within thirty days 
after the receipt of the proof herein required, of its intention so to do, 
but there can be no abandonment to this company of the property described. 
* * * In the event of disagreement as to amount of loss, the same 
shall, as above provided, be ascertained by two competent and disinterested 
appraisers, the insured and this company each selecting one, and the two 
so chosen shall first select a competent and disinterested umpire; the 
appraisers together shall then estimate and appraise the loss, stating 
separately sound value and damage, and, failing to agree, shall submit their 
differences to the umpire; and the award in writing of any two shall de- 
termine the amount of such loss. * * * No suit or action on this 
policy, for recovery of any claim, shall be sustainable in any court of 
law or equity until after full compliance by the insured with all the fore- 
going requirements, nor unless commenced within twelve months next 
after the fire.” 


The answer further avers that the policy was issued in exact con- 
formity to the provisions of said statute, and contained the following 
provisions : 


“Inventory-Iron Safe Clause. (Requirements to keep books and in- 
ventory.) The assured, under this policy, hereby covenants and agrees 
to take an inventory of the stock hereby covered at least once every twelve 
months during the term of this policy, and unless such inventory has been 
taken within one year prior to the date of this policy, one shall be taken 
in detail within thirty days thereafter; and to keep a set of books showing 
a complete record of business transacted, including all purchases and 
sales, both for cash and credit, together with the last inventory of said 
business; and (if this form is attached to a fire policy) further covenants 
and agrees to keep such books and inventory securely locked in a fireproof 
safe at night and at all times when the store mentioned in the within 
policy is not actually open for business, or in some secure place not 
exposed to a fire which would destroy the building where such business 
is carried on; and in case of loss the assured agrees and covenants to pro- 
duce such books and last inventory; and in event of a failure to comply 
with any of the conditions of this clause, this policy shall be null and 
void and no suit or action at law shall be maintained thereon for any 
such loss.” 


The answer also avers that under the laws of the state of Oklahoma its 
Supreme and appellate courts have power, under the Constitution and laws 
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of said state, to construe the statutes of said state and contracts of 
insurance entered into within said state; that said courts have held the 
provisions of said statute, prescribing the standard form of fire insurance 
policy to be issued within said state and the provisions of policies entered 
into pursuant thereto, when entered into as contracts of insurance within 
said state, binding upon the insurer and the insured, and have held that 
the provisions of the said “Inventory-Iron Safe Clause” are not complied 
with by the insured, unless a set of books is kept by the insured suffi- 
cient to enable a man of ordinary intelligence to ascertain from them, 
with reasonable certainty, the amount and value of the goods destroyed; 
that said courts have further held that it is the duty of the insured 
under said clause to make and keep, as therein provided, an itemized inven- 
tory of the merchandise and a complete record of goods received and 
sold, and to keep and produce the same after a loss and that a failure so 
to do would make the policy void. 5 

It is further stated in the answer that on February 9, 1918, a fire 
started 50. feet from the buildiing containing the insured property, and 
that before reaching it the principal part of the merchandise was re- 
moved before it was damaged; that the defendant within a reasonable time 
after said fire delivered to plaintiffs blank forms of proof of loss; that 
thereafter a disagreement arose between the parties hereto as to the amount 
of loss sustained by plaintiffs by said fire; that on March 6, 1918, the de- 
fendant demanded an appraisement of the salvage which plaintiffs refused ;~ 
that after demand for an appraisement plaintiffs sold all of the saved mer- 
chandise, without notice to the defendant, thereby preventing an appraise- 
ment; and that thereafter, on April 7, 1918, plaintiffs submitted to de- 
fendant a writing purporting to be proofs of loss under said policies. 

The answer also avers that, at the time of the fire, there were three 
policies covering the stock of merchandise in question, aggregating $4,900, 
and that under the provisions of the policy the defendant was not liable for 
a greater portion of any loss than the amount insured bears to the 
whole insurance. 

The answer specifically denies that the property insured was damaged to 
the extent of $8,161.66, as pleaded in the petition, and avers that under the 
laws of the state of Oklahoma defendant was entitled to an appraise- 
ment of the merchandise saved in the fire and an arbitration of the extent 
of plaintiffs’ loss; and that plaintiffs refused to permit such an appraise- 
ment and arbitration and sold and disposed of said merchandise so that 
an appraisement and arbitration of the amount of loss thereto became im- 
possible. 

The answer further avers that plaintiffs failed and neglected to keep, 
perform, and comply with the provisions of the “Inventory-Iron Safe 
Clause” of the policy, in that no inventory of the stock of merchandise 
insured had been taken by plaintiffs showing each and every item thereof 
in detail, within one year prior to the date of the policy or within 30 
days after its date; and in that plaintiffs failed and neglected to keep a set 
of books showing a complete record of business transacted, including 
all purchases and sales, both for cash and credit; and in that they failed 
and neglected to keep and preserve the last inventory of said stock taken 
by them; and in that they failed and neglected to keep the books and 
records pertaining to said merchandise and their business in some secure 
place not exposed to a fire in the building; and in that after said fire 
they failed, neglected, and refused to produce for inspection their books 
and inventories and produced only a book claimed to be a ledger account 
and no inventory except what purports to be a copy of a list of merchandise 
contained in said ledger; and in that plaintiffs wholly failed to keep, pre- 
serve and produce any record of sales since said purported inventory. 

The answer further avers that plaintiffs failed and refused to com- 
ply with the provisions of said contract and the laws of Oklahoma, relating 
to appraisement and arbitration of the amount of said loss, and that by 
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the terms of the policy, that no suit or action shall be sustainable until 
after full complianace by the insured with all requirements therein, this 
suit was prematurely brought, and plaintiffs were not entitled to re- 
cover. 

The answer concludes with the averment that by leave of court de- 
fendant pays and tenders into court, as a tender for the benefit of plaintiffs, 
the sum of $25, received by it as premium on each policy, with six per cent. 
interest thereon from the date of the policy to the date of tender. 

The reply is a general denial. 

Briefly summarized the facts disclosed by the evidence are these: 

Plaintiffs were the owners of a retail clothing store in Picher, Okl. 
By the policy sued upon the defendant insured plaintiffs’ stock of merchan- 
dise in said store against loss or damage by fire to the amount of $2,000. 
This stock of goods, at the time of the fire, which occurred February 9, 
1919, was worth $12,000. It was all destroyed by fire except merchan- 
dise to the value of $4,175.30. The goods saved were damaged by fire in 
the sum of $500, making plaintiffs’ claim for damages on entire stock 
$8,161.66. The total of insurance carried on the stock was $4,900. 

The policy contained the provisions alleged in the answer. Regarding 
plaintiffs’ compliance with the “Inventory-Iron Safe Clause” in the policy, 
the evidence showed that the plaintiffs did no keep a set of books showing a 
complete record of business transacted, including all purchases and sales 
both for cash and credit. They kept but one book, termed a ledger, in 
which they recorded all purchases, and an inventory of the stock of mer- 
chandise taken December 31, 1918. This inventory showed the value of 
the stock to be 12,987.50. Plaintiffs also kept entries in said ledger of the 
amount of goods purchased by them and the date of purchase. These 
entries were made on the respective dates when the goods were bought. 
They also kept an account of the sales by means of a cash register, 
which gave them daily slips, giving the total cash taken in each day. 
They did not do a credit business. The ledger and cash slips were intro- 
duced in evidence at the trial. 

The plaintiffs contend that the defendant, by its acts and conduct 
after knowledge of the breach of the provisions of the “Inventory-Iron 
Safe Clause” in the policy, has waived the breach of said provisions. The 
evidence, in support of plaintiffs’ contention, tended to show that a few 
days after the fire, Mr. Hoyle, defendant’s adjuster, called on the plain- 
tiffs and asked them what books they kept to prove their loss; that 
Mr. Schusterman, one of the plaintiffs, told him that the only book they 
kept was a ledger; that Mr. Hoyle examined the book and told plaintiffs 
to go ahead and separate the saved goods and make a total inventory 
of the stock which was left and that he would be back and adjust the 
loss; that the plaintiffs then proceeded to complete the inventory; that the 
total amount of goods saved, as shown by said inventory, was $4,175.30; 
that after the inventory was finished Mr, Hoyle checked up each item there- 
of and O.K.’d it; that Mr. Hoyle prepared a statement which he requested 
plaintiffs to sign, and told them that he could not adjust any loss before 
they signed the statement, and that if they did sign it he would go ahead 
and adjust the loss; that the plaintiffs thereupon signed the statement, 
which reads as follows: 


“C. Mandel and S. D. Schusterman formed a partnership and began 
business in Picher, Okla., in April, 1918; our business being located in a 
part of what was known in Picher as the Rogers building, located on 
lots 2 and 3, block 10, Comba addition. We bought merchandise from 
various wholesale houses and also part of three stocks from other mer- 
chants. Some time in September, 1918, we bought $356.80 worth from 
Skey. We do not have any inventory of this merchandise. On October 
15, 1918, we bought $1,458.90 from Labelsky. We do not have any in- 
ventory of this merchandise. On the 3d of January, 1919, we bought 
$1,175 from F. H. Simmons. We do not have any inventory of this 
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merchandise. We do not have any invoices of merchandise bought from 
wholesale houses. On December 31, 1918, we made an inventory in de- 
tail of our complete stock of merchandise; after the inventory was 
completed we copied the totals of the various classes of merchandise in ow 
ledger and destroyed the details of the inventory previously made. We 
did a general merchandise business after commencing in April, 1918; 
bought and sold merchandise in the general course of business. Our 
sales were left in a cash register and the cash register slips showing 
sales were kept after each sale. These cash register slips were kept in a 
drawer of desk or table near register. No record of any sales was ever 
made or kept in any book. The building containing our stock was destroyed 
by fire in February 9, 1919; said fire originating in one of the rooms 
in the second story. We do not know how the fire started. We saved 
part of the merchandise from our store before the fire got into our 
store; some of the stock saved is damaged, and the same has been put 
in condition and a complete inventory of said stock saved has been made. 
We have shown the inventory of saved merchandise to the adjusters for 
the insurance companies and have also shown the adjuster all the other boons 
and records which we have. The books and records shown the adjusters 
were a book containing an account with wholesale houses of merchandise 
purchased, the totals of the inventory made in December 31, 1918, and 
another book containing the inventory of saved merchandise. These 
books have been returned to us by the said adjusters. We do not have 
any other record of any kind of our business transactions pertaining to 
our business, what other books and records of our business we had 
were destroyed in the same fire which destroyed the building. We had 
an iron safe and what articles and records were in the said safe were 
saved and preserved. It is specifically understood and agreed that this 
statement is not a proof of loss such as is required by the insurance 
policy and that this statement is given that the adjuster may have a 
clear understanding of our method of doing business.” 

The evidence further tended to show that thers was no difference 
between the defendant and the insured as to the amount of the merchandise 
saved and the damage thereto. Mr. Hoyle, defendant’s adjuster, estimated 
the damages to the salvaged goods at $601.15, and made plaintiffs an 
offer to settle same: for $500, which was the amount claimed by plaintiffs 
in the proofs of loss. 

The evidence further showed that the plaintiffs were willing to 
have an appraisement made of the entire loss, and that. the defendant 
insisted that an appraisement be made of the damage to the salvaged goods 
only. 

The evidence also showed that after the defendant had received the 
statement hereinbefore set out and had full knowledge of the violation by 
plaintiffs of the provisions of the “Inventory-Iron Safe Clause” of the 
policy, it instructed its adjuster, Mr. Hoyle, to settle plaintiffs’ claim “in 
equity.” 

The defendant introduced a nonwaiver agreement, which was exe- 
cuted on the 25th day of February, 1919, by the parties hereto, the material 
provisions of which are set out in the commissioner’s opinion. 

(4) It is unnecessary to consider at length the argument advanced in 
the motion for rehearing. We think that the opinion correctly holds that 
the trial court erred in its rulings on the instructions relating to the ap- 
praisement of the salvage. Upon the question of whether defendant waived 
the provision of the policy in regard to keeping an inventory and books, 
in an iron safe, we think that the opinion correctly holdg that this question 
was one for the jury, notwithstanding the existence of the nonwaiver agree- 
ment. In the opinion of our commissioner, adopted as the court’s opinion, 
reference is made to the Oklahoma law on this question of waiver, which 
law defendant contends controls in this case. We have modified the com- 
missioner’s opinion by striking out therefrom what is said as to the Okla- 








88 Insurance Law Journal, Vol. 61. Oct., 1923 


homa law touching that matter. Our Supreme Court has held that the 
question as to what evidence is sufficient to establish such-waiver is a 
matter to be determined by the law of the forum. See Thompson v. 
Traders’ Ins. Co., 169 Mo. 12, 68 S. W. 889; Rosenthal-Sloan Millinery 
Co. v. Ins. Co. (Mo. App.) 219 S. W. 669; Headley v. Ins. Co. (Mo. App.) 
227 S. W. 921. We have also recently so ruled in Schusterman, etc., v. 
Fidelity-Phenix Ins. Co. No. 17,646, 253 S. W. 91, not yet (officially) re- 
ported. In this view it is unnecessasy for us to determine what the Okla- 
homa ‘law is on the subject. 
Respondents’ motion for a rehearing is overruled. 


SCHUSTERMAN er at. v. FIDELITY-PHENIX FIRE INS. CO. OF 
NEW YORK. (No. 17646.) 


(St. Louis Court of Appeals. ,Missouri. July 12, 1923. Rehearing De- 
nied July 19, 1923.) 


253 Southwestern Reporter 91, 


1. INSURANCE—FORFEITURE—WHEN RIGHT TO INSIST UPON 

FORFEITURE UNDER POLICY WAIVED STATED, 

If, in any negotiations or transactions with insured after knowledge of 
facts which would otherwise work a forfeiture, insurer requires the in- 
sured, in complianec with the policy, to do some act or acts incurring trou- 
ble or expense, the right to insist upon a forfeiture will be thereby waived. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 


2. INSURANCE— WAIVER OF INVENTORY AND IRON SAFE 

CLAUSE IN FIRE POLICY HELD FOR JURY. 

Where insurer, knowing that insured had failed to comply with the 
inventory and iron safe clauses in a fire policy, proceeded to investigate the 
loss and had insured assist the adjuster in making an inventory of the sal- 
vaged goods whereby insured incurred trouble and expenses, the question 
whether the inventory and iron safe clauses had been waived was for the 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


3. INSURANCE— QUESTION OF WAIVER MUST BE DETER- 
MINED BY LAW OF FORUM. 
The question of waiver of the provisions of a fire insurance policy is 
to be determined by the law of the state where the question arises, 
(For other cases, see Insurance, Dec. Dig. § 371.) 


4. INSURANCE—NONWAIVER AGREEMENT HELD NOT TO 
PREVENT WAIVER OF INVENTORY AND IRON SAFE 
CLAUSE IN FIRE POLICY. 

Where a nonwaiver agreement, signed by insured at insurer’s solicita- 
tion merely provided that any action taken by any adjuster or representa- 
tive of insurer in investigating the cause of or in ascertaining the sound 
value of or the amount of the loss to the insured should not waive or in- 
validate any of the conditions of the policy, such agreement did not prevent 
the waiver of the inventory and iron safe clause, where insurance adjuster 
had procured insured to aid in taking an inventory of the salvaged goods 
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and had otherwise proceeded with the adjustment of the loss with knowl- 
edge of noncompliance with such provisions. 


(For other cases, see Insurance, Dec. Dig. § 397.) 


5. INSURANCE—APPRAISAL—POLICY NOT AVOIDED BY RE- 
FUSAL TO SUBMIT TO APPRAISEMENT OF SALVAGE 
ONLY. 


Where an appraisal agreement in a fire policy provided for an appraisal 
of the entire loss, insured’s failure to submit to an appraisal of the salvage 
only did not avoid the policy and by making a demand for such partial ap- 
praisal insurer waived the right to arbitration. 


(For other cases, see Insurance, Dec. Dig. § 568.) 


6. INSURANCE— SALE OF SALVAGED GOODS HELD NO DE- 
FENSE UNDER FIRE POLICY. 


Where insurer, under a fire policy giving it the option of taking the 
salvaged goods upon notice, failed to give such notice and notified insured 
that it denied any and all liability under the policy, that insured sold the 
salvaged goods constituted no defense to a claim under the policy, 

(For other cases, see Insurance, Dec. :Dig. § 575.) 


Appeal from St. Louis Circuit Court, Benjamin J. Klene, Judge. 

“Not to be officially published.” 

Action by S. D. Schusterman and C. Mandel, partners, against the 
Fidelity-Phenix Fire Insurance Company of New York, a corporation. 
Judgment for plaintiffs, and defendant appeals. Affirmed, 


Leahy, Saunders & Walther, of St. Louis, for appellant. 
Abbott, Fauntleroy, Cullen & Edwards, of St. Louis, for respondents. 


Bruere, C. This action is based on two fire insurance policies, each 
for $1,000, by which the defendant insured plaintiffs’ stock of goods in 
the town of Picher, Okl. There was a verdict and judgment for the plain- 
tiffs for the full amount of the policies with interest, and the defendant has 
appealed. 

The petition contains two counts. The first count charges that the 
defendant issued its policies of insurance, dated September 19, 1918, where- 
by it insured plaintiffs’ stock of merchandise, consisting chiefly of ‘clothing 
and jewelry and such other merchandise as is usually kept for sale in cloth- 
ing and jewelry stores, against loss or damage by fire, to the amount of 
$1,000, for one year from the date hereof; that a fire occurred on the 9th 
day of February, 1919, which damaged and destroyed the said insured 
property to the extent of $8,161.66; and that the value of said insured pro- 
perty prior to the fire was $11,866.96. Said count further states the usual 
averments as to notice and compliance with’ the terms of the policy, ete. 

The second count is based on a policy issued by the defendant on the 
9th day of January, 1919, upon plaintiffs’ stock of merchandise, consisting 
chiefly of clothing, hats, caps, men’s furnishing goods, and such other mer- 
chandise as is usually kept for sale in retail] clothing stores. With the 
exception of the difference in the description of the property covered by 
said policy,‘the averments of the second count of the petition are the same 
as those of the first count. 

The answer is identical as to each count. In addition to a general 
denial, it admits the issuance of the policies, and avers that, at the time said 
policies were issued, plaintiffs were residing and doing business i in the town 
of Picher, in the state of Oklahoma; that said policies were issued, exe- 
cuted, and delivered to the plaintiffs within said state and were contracts 
made pursuant to and governed by the laws of said state;. that at, the 
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time said policies were applied for by plaintiffs and executed and delivered 
by defendant, and at all times since, it was and has been the law of the 
state of Oklahoma (Revised Laws of Oklahoma, 1910, §§ 3481 and 3482) 
that no fire insurance company shall issue a policy other than the standard 
form set out in section 3482 of said statute, among others, containing the 
following provisions : 


“This company shall not be liable beyond the actual cash value of the 
property at the time any loss or damage occurs, and the loss or damage 
shall be ascertained or estimated according to such actual cash value, with 
proper deduction for depreciation, however caused, and shall in no event 
exceed what it would then cost the insured to repair or replace the same 
with material of like kind and quality; said ascertainment or estimate shall 
be made by the insured and this company, or, if they differ, then by 
appraisers, as hereinafter provided; and the amount of loss or damage hav- 
ing been thus determined, the sum for which this company is liable pur- 
suant to this policy shall be payable sixty days after due notice, ascertain- 
ment, estimate, and satisfactory proof of loss have been received by this 
company in accordance with the terms of this policy. It shall be optional, 
however, with this company to take all, or any part of the articles at’ such 
ascertained or appraised value, and also to repair, rebuild, or replace the 
property lost or damaged with other of like kind and quality within a 
reasonable time on giving notice, within thirty days after the receipt of 
the proofs herein required, of its intention so to do, but there can be no 
abandonment to this company of the property described. * * * In the 
event of disagreement as to the amount of loss, the same shall, as above 
provided, be ascertained by two competent and disinterested appraisers, the 
insured and this cémpany each selecting one, and the two so chosen shall 
first select a competent and disinterested umpire; the appraisers together 
shall then estimate and appraise the loss, stating separately sound value and 
damage, and, failing to agree, shall submit their difference to the umpire; 
and the award in writing of any two shall determine the amount of such 
loss. * * * No suit or action on this policy, for the recovery of any 
claim, shall be sustainable in any court of law or equity until after full 
compliance by the insured with all the foregoing requirements, nor unless 
commenced within twelve months next after the fire.” 


The answer further avers that the policies were issued in exact con- 
formity to the provisions of said statute and contained the following 
provisions : 


“Inaentory-Iron Safe Clause. (Requirement to keep books and in- 
ventory.) The assured, under this policy, hereby covenants and agrees to 
take an inventory of the stock hereby covered at least once every twelve 
months during the term of this policy, and unless such inventory has been 
taken within one year prior to the date of this policy, one shall be 
taken in detail within thirty days thereafter; and to keep a set of books 
showing a complete record of business transacted, including all purchases 
and sales, both for cash and credit, together with the last inventory of 
said business; and (if this form is attached to a fire policy), further cove- 
nants and agrees to keep such books and inventory securely locked in a 
fireproof safe at night and at all times when the store mentioned in the 
within policy is not actually open for business, or in some secure place 
not exposed to a fire which would destroy the building where such business 
is carried on; and in case of loss the assured agrees and covenants to pro- 
duce such books and last inventory; and in event of a failure to comply 
with any of the conditions of this clause, this policy shall be null and void 
and no suit or action at law shall be maintained thereon for any such 
loss.” 


The answer further avers that under the laws of the state of Okla- 
homa its Supreme and appellate courts have power, under the Constitution 
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and laws of said state, to construe the statutes of said state and contracts 
of insurance entered into within said state; that said courts have held the 
provisions of said statute, prescribing the standard form of fire insurance 
policy to be issued within said state and the provisions of policies entered 
into pursuant thereto, when entered into as contracts of insurance within 
said state, binding upon the insurer and the insured and have held that the 
provisions of the said “Inventory-Iron Safe Clause” are not complied with 
by the insured unless a set of books is kept by the insured sufficient to 
enable a man of ordinary intelligence to ascertain from them, with reason- 
able certainty, the amount and value of the goods destroyed; that said 
courts have further held that it is the duty of the insured under said clause 
to make and keep, as therein provided, an itemized inventory of the mer- 
chandise and a complete record of goods received and sold, and to keep 
and produce the same after a loss and that a failure so to do would make 
the policy void. 

The answer further avers that on February 9, 1918, a fire started 50 
feet from the building containing the insured property, and that before 
reaching it the principal part of the merchandise was removed before 
it was damaged; that the defendant, within a reasonable time after said 
fire, delivered to plaintiffs blank forms of proof of loss; that thereafter 
a disagreement arose between the parties hereto as to the amount of loss 
sustained by plaintiffs by said fire; that on March 6, 1919, the defendant 
demanded an appraisement of the salvage which plaintiffs refused; that 
after demand for an appraisement plaintiffs sold all of the saved merchan- 
dise, without notice to the defendant; thereby preventing on appraisement; 
and that thereafter, on April 7, 1918, plaintiffs submitted to defendant a 
writing purporting to be proofs of loss under said policies. 


The answer also avers that, at the time of the fire, plaintiffs carried 
three policies covering the stock of merchandise in question, aggregating 
$4,900, and that under the policies defendant was not liable for a greater 
portion of any loss than the amount insured bears to the whole insurance. 

The answer specifically denies that the property insured was damaged 
to the extent of $8,161.66, as pleaded in the petition, and avers that under 
the laws of the state of Oklahoma defendant was entitled to an appraisement 
of the merchandise saved in the fire and an arbitration of the extent of 
plaintiff’s loss; and that plaintiffs refused to permit such an appraisement 
and arbitration and sold and disposed of said merchandise so that an ap- 
praisement and arbitration of the amount of loss thereto became impossible. 


The answer further avers that plaintiffs failed and neglected to keep, 
perform, and comply with the provisions of the “Inventory-Iron Safe 
Clause” of the policy, in that no inventory of the stock of merchandise 
insured had been taken by plaintiffs showing each and every item thereof 
in detail, within one year prior to the date of the policy or within 30 days 
after its date; and in that plaintiffs failed and neglected to keep a set of 
books showing a complete record of business transacted, including all 
purchases and sales, both for cash and credit; and in that they failed and 
neglected to keep and preserve the last inventory of said stock taken by 
them; and in that they failed and neglected to keep the books and records 
pertaining to said merchandise and their business in some secure place not 
exposed to a fire in the building; and in that after said fire they failed, 
neglected and refused to produce for inspection their books and inventories 
and produced only a book claimed to be a ledger account and no inventory 
except what purports to be a copy of a list of merchandise contained in 
said ledger; and in that plaintiff wholly failed to keep, preserve and pro- 
duce any record of sales since said purported inventory. 

The answer further avers that plaintiffs failed and refused to comply 
with the provisions of said contract and the laws of Oklahoma, relating to 
appraisement and arbitration of the amount of said loss, and that by the 
terms of the policies, that no suit or action shall be sustainable until after 


- 
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full compliance by the insured with all requirements therein, this suit was 
prematurely brought and plaintiffs were not entitled to recover. 

The answer concludes with the averment that by leave of court de- 
fendant pays and tenders into court, as tender for the benefit of plaintiffs, 
the sum of $25, received by it as premium on each policy, with 6 per cent. 
interest thereon from the date of the policy until the date of tender. 

The reply was a general denial. 

The defendant assails the judgment herein on the ground that the trial 
court erred in its refusal to direct a verdict for the defendant. It contends 
that, because of the failure of plaintiffs to submit to an appraisal, and their 
failure to comply with the “Inventory-Iron Safe Clause” of the_ policies, 
they cannot recover. 

Briefly summarized, the facts disclosed by the evidence, are these: 
Plaintiffs were the owners of a retail clothing and jewelry store in Picher, 
Okl. By the two policies sued upon the defendant insured plaintiffs’ stock 
of merchandise in said store against loss or damage by fire to the amount 
of $2,000. This stock of goods, at the time of the fire, which occurred 
February 9, 1919, was worth $11,836.96. It was all destroyed by fire except 
merchandise to the value of $4,175.30. The goods saved were damaged 
by fire in the sum of $500, making plaintiffs’ claim for damages on entire 
stock $8,161.68. The total amount of insurance carried on the stock was 
$4,900. 

The policies contained the provisions alleged in the answer. Regarding 
plaintiffs’ compliance with the “Inventory-Iron Safe Clause” in the policies, 
the evidence showed that the plaintiffs did not keep a set of books showing 
a complete record of business transacted, including all purchases and sales 
both for cash and credit. They kept one book only in which they recorded 
all purchases, and an inventory of the stock of merchandise taken Decem- 
ber 31, 1918. This inventory showed the value of the stock to be $12,- 
987.50. Plaintiffs also kept entries in said ledger of the amount of goods 
purchased by them and the date of purchase. These entries were made on 
the respective dates when the goods were bought. They also kept an 
account of the sales by means of a cash register, which gave them daily 
slips giving total cash taken in each day. They did not do a credit business. 
The ledger and cash slips were introduced in evidence at the trial. 

The theory of the plaintiffs at the trial was that the defendant, by its 
acts and conduct after knowledge of the breach of the provisions of the 
“Inventory-Iron Safe Clause” in the policies, had waived the breach of 
said provisions. The evidence, in support of plaintiffs’ contention, tended 
to show that a few days after the fire, Mr. Hoyle, defendant’s adjuster, 
called on the plaintiffs and asked them what books they kept showing the 
business transacted by them; that Mr. Schusterman, one of the plaintiffs, 
told him that the only book they kept was a ledger and that it contained 
the names and amounts of merchandise bought from different wholesale 
houses; that Mr. Hoyle examined the book and told plaintiffs to go ahead 
and invoice the stock they had salvaged and that he was coming back 
the next day and try to adjust and settle the loss; that after Mr. Hoyle 
requested plaintiffs to make the inventory they proceeded to do so, and 
with the help of a girl completed the task in four or five days; that the 
total amount of the goods saved, as shown by said inventory, was $4,175.30; 
that after the inventory was finished, Mr, Hoyle O. K.’d it and told plain- 
tiffs he would prepare a statement to take back to the defendant to show 
what he had done to settle the loss; that Mr. Hoyle then came back with 
a statement, which he requested plaintiffs to sign and at the same time told 
them he could not go ahead and settle the loss unless plaintiffs signed the 
same, and that if they did sign it he would go ahead and adjust the loss; 
that the plaintiffs thereupon signed the statement which reads as follows: 

“C. Mandel and S. D. Schusterman formed a partnership and began 
business in Picher, Okla., in April, 1918; our business being located in a 
part of what was known in Picher as the Rogers building, located on lots 
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2 and 3, block 10, Comba addition. We bought merchandise from various 
wholesale houses and also part of three stocks from other merchants. 
Some time in September, 1918, we bought $356.80 worth from Skey. We 
do not have any inventory of this merchandise. On October 15, 1918, we 
bought $1,458.90 from Labelsky. We do not have any inventory of this 
merchandise. On the 3d of January, 1919, we bought $1,175 from F. H. 
Simmons. We do not have any, inventory of this merchandise. We do 
not have any invoices of merchandise bought from wholesale houses, On 
December 31, 1918, we made an inventory in detail of our complete stock 
of merchandise; after the inventory was completed we copied the totals 
of the various classes of merchandise in our ledger and destroyed the 
details of the inventory previously made. We did a general merchandise 
business after commencing in April, 1918; bought and sold merchandise in 
the general course of business. Our sales were left in a cash register, and 
the cash register slips showing sales were kept after each sale. These 
cash register slips were kept in a drawer of desk or table near register. 
No record of any sales was ever made or kept in any book. The build- 
ing containing our stock was destroyed by fire February 9, 1919; said fire 
originating in one of the rooms in the second story. We do not know how 
the fire started. We saved part of the merchandise from our store before 
the fire got into our store; some of the stock saved is damaged, and the 
same has been put in condition, and a complete inventory of said stock 
saved has been made. We have shown the inventory of saved merchandise 
to the adjusters for the insurance companies and have also shown the 
adjuster all the other books and records which we have. The books and 
records shown the adjusters were a book containing an account with whole- 
sale houses of merchandise purchased, the totals of the inventory made in 
December 31, 1918, and another book containing the inventory of saved 
merchandise. These books have been returned to us by the said adjusters. 
We do not have any other record of any kind of our business transactions 
pertaining to our business; what other books and records of our business we 
had were destroyed in the same fire which destroyed the building. We had 
an iron safe and what articles and records were in the said safe were 
saved and preserved. It:is specifically understood and agreed that this 
statement is not a proof of loss such as is required by the insurance poli- 
cies, and that this statement is given that the adjuster may have a clear 
understanding of our methods of doing business.” 


The evidence further tended to show that there was no dispute between 
the defendant and the insured as to the amount of the goods saved and the 
damage claimed thereon. The defendant estimated and conceded the dam- 
age to the salvage to be approximately $600. The plaintiffs in presenting 
their claim in the proofs of loss claimed only $500 on account of 
damages to saved goods, and the defendant offered to pay the plaintiffs said 
sum. 
The evidence further showed that when Mr, Hoyle made plaintiffs the 
offer to settle for $500 they demanded that he settle the whole loss or that 
an appraisement be made of the same; that Mr. Hoyle contended that the 
defendant company would not allow him to adjust the two losses at one 
time, and that he would have to settle on the ‘salvage first and then settle 
for the merchandise destroyed; and that subsequently plaintiffs received 
from the defendant blank forms of proofs of loss, which they made out 
and sent to the defendant. 

In opposition to plaintiffs’ contention that defendant had waived the 
breach of the said provisions in the policies, the defendant introduced a 
nonwaiver agreement, which was executed on the 25th day of February, 
1919, by the parties hereto. It reads: 

“Whereas Schusterman & Mandel claims loss and damage by a fire 
alleged to have occurred on the 9th day of February, 1919, to certain 
property insured under policy No. 20027, issued by the Hartford Fire In- 
surance Company of. Hartford, Conn., by its agency at Picher, Okl., to 
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Schusterman & Mandel, assured, and whereas, said Schusterman & Mandel 
and the insurance company issuing said policy and other companies inter- 
ested and signing this agreement are mutually desirous of investigating, 
determining and/or agreeing upon the amount of such loss and damage, 
without regard to the liability of the said companies, and without the re- 
linquishment or surrender on the part of said Schusterman & Mandel of 
any of their rights in the premises, and without the waiver or surrender 
by said insurance companies of any of their rights, or defenses or of 
formal proofs of loss, or of any of the conditions or requirements of 
said policies. It is hereby mutually understood and agreed by and between 
Schusterman & Mandel of the first part, and the Hartford Fire Insurance 
Company, of Hartford, Conn., and other companies signing this agreement, 
parties of the second part, that any action taken by any adjuster or repre- 
sentative of the said parties of the second part, in investigating the cause of 
or investigating and ascertaining the sound value of and/or the amount of 
loss and damage to the property of the parties of the first part caused by 
said fire shall not waive or invalidate any of the conditions of the policies 
of the parties of the second part, held by parties of the first part, and shall 
not waive or invalidate any rights whatever of either of the parties to this 
agreement. The intent of this agreement is to preserve all the rights and 
defenses of all parties hereto and to provide for an investigation of and 
the determination of the sound value of, and/or the amount of the loss or 
damage only, for the interest of ‘whom it may concern,’ without regard 
to the liability of the parties of the second part. 
(1) The law is well settled in this state that~— 


“Tf in any negotiations or transactions with the insured after knowledge 
of facts which would otherwise work a forfeiture, the insurance company 
requires the insured, in compliance with the provision of the policy, to do 
some act or acts, incurring trouble or expense, the right to insist upon a 
forfeiture will be thereby waived.” Tinsley v. tna Ins. Co., 199 Mo. 
App. 703, 205 S. W. 78; Bowen v. Ins. Co., 69 Mo. App. 272; Dolan v. Ins. 
Co., 88 Mo. App. 666; Oehler v. Ins. Co., 159 Mo. App. 707, 139 S. W. 
1173; Pace v. Ins. Co., 173 Mo. App. 485, 158 S. W., 892; Keys v. Knights 
& Ladies of Security, 174 Mo. App. 671, 161 S. W. 345; Shearlock v. Ins. 
Co., 193 Mo. App. 430, loc. cit. 437, 182 S. W. 89; McCollum v. Niagara 
Fire Ins. Co., 61 Mo. App. 354; Parsons v. Fire Ins. Co., 132 Mo. 599, 31 
S. W. 117, 34 S. W. 476, 


(2) We think the facts in evidence were sufficient to bring this case 
within the rule announced, and that the question of waiver was one for the 
jury. 

But defendant contends that, inasmuch as the contract of insurance 
was made in the state of Oklahoma, the question of. waiver is to be deter- 
mined by the law of that state and not by the law of Missouri. 

(3) The question raised was passed upon by the Supreme Court of 
this state in the case of Thompson v. Traders’ Ins. Co., 169 Mo. 29, 68 
S. W. 889, and decided adversely to defendant’s contention; the court hold- 
ing that waiver is a matter going to the remedy upon the contract and, 
therefore one to be determined by the law of the state where the question 
arises. See Rosenthal-Sloan Millinery Co. v. Hanover Fire Ins. Co. (Mo. 
App.) fg S. W. 669; Headley v. Central Life Ins. Co. (Mo. App.) 227 
S. W. 921. 

(4) As to defendant’s contention that, under the nonwaiver agreement, 
there could be no waiver of a violation of the conditions of the policies, 
it appears that the agreement provided merely that any action taken by 
any adjuster or representative of the defendant, in investigating the cause 
of, or ascertaining the sound value of, or the amount of loss and damage 
to the property insured should not waive or invalidate any of the conditions 
of the policy. The terms of the agreement do not prevent a waiver arising 
under such acts of the defendant as those here in question. Rudd. v. Fire 
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Ins. Co., 120 Mo, App. 6, 96 S. W. 237;. Tinsley v. tna Ins. Co., supra; 
Schusterman et. al. v. Hartford Fire Ins. Co., 253 S. W. 85, opinion by this 
court filed April 3, 1923 (not yet [officially] reported). 

(5) Coming now to defendant’s contention that the policies were null 
and void because of plaintiffs’ failure to submit to an appraisal, the evi- 
dence shows that the demand made for an appraisal was for the salvage 
only, and that the plaintiffs demanded an appraisal of the entire loss. 

The only appraisal authorized under the provisions in the policies was 
one for the entire loss, and the plaintiffs had the right to insist that, if an 
appraisal was made, it should embrace the property destroyed as well as 
the property salvaged. We hold that when defendant insisted to take an 
appraisement which was not such as it had a right to demand, it waived its 
right to arbitration. under the policies. Schusterman v. Hartford Fire Ins. 
Co., supra; Coffin v. Fire Ins. Co., 162 Mo. App. 297, 126 S. W. 253; 
Palatine Ins. Co. v. Morton-Scott Co., 106 Tenn. 558, 61 S. W. 787; Adams 
v. New York Bowery Fire Ins. Co., 85 Iowa, 6, 51 N. W. 1150; Williamson 
v. Liverpool & London & G. Ins. Co., 122 Fed. 59, 58 C. C. A. 241; George 
Dee & Sons Co. v. Key City Fire Ins. Co., 104 Iowa, 167, 73 N. W. 594; 
Davis v. Atlas Assur. Co., 16 Wash. 232, 47 Pac. loc. cit. 439, 885; Westen- 
haver v. German-American Ins. Co., 113 Iowa, 726, 84 N. W. loc. cit. 720. 

(6) As to defendant’s contention that the sale made by the plaintiffs of 
the salvaged goods deprived the defendant of its right to take the goods 
at its appraised value and therefore avoided the policies, the evidence shows 
that the defendant failed to give the notice, required by the policies, that it 
elected to take the salvaged goods, and that the defendant on April 23, 1919, 
after the proofs of loss were received by it, mailed a letter to the plaintiffs 
in which it notified them that it denied any and all liability under the 
policies. In view of the fact that defendant’s right to take the salvaged 
goods at the appraised value depended upon an appraisal under the terms 
of the policies, and that no appraisal was made, due to defendant’s im- 
proper demand for same, it is clear that the said sale constitutes no de- 
fense to plaintiffs’ claim. Swearinger Bros. v. Fire: Ins. Co., 66 Mo. App. 
90, loc. cit. 94; Schusterman v. Hartford Fire Ins. Co., supra. 

We rule that the demurrer to the evidence was properly overruled. 
This ruling disposes of the errors assigned relating to the giving and refus- 
ing of instructions. Other assignments of error are made but not dis- 
cussed in defendant’s brief. We have examined them all and find no merit 
in them. 

It follows that the judgment should be affirmed. The Commissioner 
so recommends. 


Per CurtAM. The opinion of BRUERE, C., is adopted as the opinion 
of the court. : 

The judgment of the circuit court of the city of St. Louis is accord- 
ingly affirmed. 

Allen, P. J., and Becker and Daues, J. J., concur. 
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SPRINGFIELD FIRE & MARINE 'INS. CO. v. FINE er at. 
(No. 11210.) 


(Supreme Court of Oklahoma. June’ 26, 1923.) 
216 Pacific. Reporter, 898. 


(Syllabus by the Court.) 


1. INSURANCE—NONWAIVER AGREEMENT STIPULATION OF, 
NOT EXTENDED BY IMPLICATION BEYOND EXACT 
TERMS. 


In a suit on a fire insurance policy where the provisions of the policy 
have been breached, and the plaintiff relies upon a waiver of the breach, 
and the insurer contends that the acts alleged by the plaintiff as constitut- 
ing a waiver cannot be considered as such because of the provisions of the 
nonwaiver agreement executed prior to the investigation of the loss, the 
stipulation of such nonwaiver agreement will not be extended by implica- 
tion beyond the exact terms of the agreement. 


(For other cases, see Insurance, Dec. Dig. § 397.) 


2. INSURANCE—NONWAIVER AGREEMENT OF FIRE INSUR- 
ANCE POLICY. STRICTLY CONSTRUED. 


The: nonwaiver agreement executed in this case provided that the acts 
of the insurer while engaged in the investigation of the fire and the de- 
termination of the amount of loss should not be considered a breach of 
the conditions of the policy, and the provisions of such nonwaiver agree- 
ment will not be extended to include other acts of the insurer or adjuster, 
except those performed while engaged in investigating the cause of the 
fire and the amount of the loss. 


(For other cases, see Insurance, Dec. Dig. § 397.) 


3. INSURANCE—NONWAIVER AGREEMENT MAY BE WAIVED 
BY EXPRESS AGREEMENT OR CONDUCT OF INSURER OR 
BY ADJUSTER. 


The nonwaiver agreement may be waived itself by express agreement 
or conduct of the insurer, whether the nonwaiver agreement is contained 
in the policy or exists separately, and may also be waived by the adjuster 
for the insurer. 


(For other cases, see Insurance, Dec. Dig. § 397.) 


4. INSURANCE—WAIVER INSURER HELD TO HAVE WAIVED 
BREACH OF CONDITION OF POLICY PROVIDING FOR- 
FEITURE FOR NONCOMPLIANCE WITH IRON-SAFE, BOOK 
WARRANTY, INVENTORY, AND PROOF OF LOSS CONDI- 
TIONS, WHERE ACTS OF ADJUSTER SHOW SUCH INTEN- 
TION. 


The insurer will be held to have waived the breach of condition of the 
policy providing for a forfeiture for a failure to comply with the iron- 
safe, book warranty, inventory, and proof of loss conditions of the policy, 
where the acts of the adjuster show an intention to abandon or relinquish 
the right to forfeit the policy, and no new consideration is necessary; nei- 
ther is it necessary that the acts should be sufficient to amount to equita- 
ble estoppel. 


(For other cases, see Insurance, Dec. Dig. § 397.) 
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5. INSURANCE — AGREEMENT OF ADJUSTER TO PAY FACE 
OF FIRE POLICY CONSTITUTES WAIVER OF ALL 
BREACHES OF CONDITION KNOWN TO INSURER. 
Adjustment of loss by the adjuster of the insurer and agreement by 

him that the company would pay the face of the policy constitute waiver 

of all breaches of conditions of the policy of which the insurer then had 
knowledge. 


(For other cases, see Insurance, Dec. Dig. § 394.) 


6. INSTRUCTIONS APPROVED. 


Instructions examined and held to correctly state the law applicable 
to the facts in this case. 


Appeal from District Court, Sequoyah County; John H. Pitchford, 
Judge. 

Action by the Mosier Adjustment Company against A. P. Ball, de- 
fendant, and the Springfield Fire & Marine Insurance Company, garnishee, 
in which George W. Fine and others intervene. Thereafter the case of the 
Mosier Adjustment Company was dismissed, and the cause tried on the 
interpleas of Fine and others and the answer of the insurance company. 


From a judgment for the interpleaders, the insurance company appeals. 
Affirmed. 


Frye & Frye, of Sallisaw, and Scothorn & Boardman, of Oklahoma 
City, for plaintiff in error. 
J. H. Jarman, of Oklahoma City, for defendants in error. 


Cocuran, J. This action was commenced by Mosier Adjustment 


Company against A. P. Ball, and a garnishment summons was issued in 
said cause and served on the Springfield Fire & Marine Insurance Com- 
pany. The insurance company filed an answer, with which answer the 
plaintiff took issue. George W. Fine et al. filed interpleas in said cause. 
Thereafter the case of Mosier Adjustment Company was dismissed and 
the cause proceeded to trial upon the interpleas of George W. Fine et al. 
and the answer of the insurance company thereto. Judgment was rendered 
for the interpleaders, and the insurance company has appealed. The inter- 
pleaders will hereinafter be referred to as plaintiffs and the insurance 
company as defendant. 

The defendant, Springfield Fire & Marine Insurance Company, issued 
an insurance policy in the sum of $1,200 on a stock. of merchandise of A. 
P. Ball, located at Marble City. This stock of merchandise was destroyed 
by fire on October 17, 1914. The defendant denies liability because the 
assured failed to keep his books and inventory in a fireproof safe at night, 
or in some place not exposed to fire which would destroy the building in 
which the stcck of merchandise was located, and because of the failure to 
produce the books and inventories for the inspection of the company after 
the fire, and also because of the failure to furnish a proof of loss ‘to the 
company as required by the terms of the policy. 

The plaintiffs admitted that there had been a failure to comply with 
the terms of the policy requiring the bocks to be kept in an iron safe or 
other place of safety from fire which might consume the building in which 
the stock of goods was located, and requiring that the books and inven- 
tories be presented to the insurance company upon demand, and the pro- 
vision requiring proof of loss to be made within 60 days after the fire; but 
pleaded a waiver of these provisions. : 

The defendant contends that the evidence was insufficient to show a 
waiver of these provisions of the policy. The evidence of the plaintiffs 
shows that within 60 days after the fire occurred defendant ‘sent its ad- 

7——vVol. LXI, 
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juster to the scene of the fire, and when he arrived he demanded the books 
and inventory, and was advised by the insured that he could not produce 
them because they were destroyed by the fire, but that he was willing to 
do anything he could to establish the honesty of the loss and to do anything 
asked of him. The adjuster then requested him to sign a nonwaiver agree- 
ment, which was signed by the assured and is in the following words: 


“It is hereby mutually understood and agreed by and between A. P. 
Ball, of the first part, and the Springfield Fire & Marine Insurance Com- 
pany of Springfield, Mass., and other companies signing this agreement, 
party of the second part, that any action taken by said party of the sec- 
ond part. in investigating the cause of fire or investigating and ascertaining 
the amount of loss and damage to the property of the party of the first 
part caused by fire alleged to have occurred on October 17, 1914, shall not 
waive or-invalidate any of the conditions of the policy of the party of the 
second part, held by the party of the first part, and shall not waive or in- 
validate any rights whatever of either of the parties to this agreement. 

“The intent of this agreement is to preserve the rights of all parties 
hereto and provide for an investigation of the fire and the determination 
of the amount of loss or damage without regard to the liability of the 
party of the second part. 

“Signed in duplicate, this 11th day of November, 1914, Marble City, 
Okl. A. P. Ball. Springfield Fire & Marine Insurance Company of Spring- 
field, Mass., by Thos. W. Burns.” 


[1, 2] The adjuster then made an investigation of the cause of the 
fire and an investigation for the purpose of ascertaining the amount of 
the loss and damage to the property of the insured. The insured procured 
and delivered to the adjuster affidavits of merchants of Marble City as to 
the estimated amount of the stock of goods, and he also delivered to him 
some duplicate invoices and advised the adjuster that he would make an 
effort to get duplicates of all invoices if he thought it was necessary; he 
talked to the adjuster at various times, and finally the adjuster told him 
that he was satisfied as to the honesty of the loss, that he had seen the 
stock of goods before, as he had adjusted a loss on the building in which 
the stock of goods was located before that time, that he was confident on 
the least calculation that the insured had at least $2,000 worth of goods 
in the building; and the adjuster stated that he was satisfied with the 
proofs which had been submitted and that the company would pay the 
policy within a short time. The defendant contends that the acts of the 
adjuster, which have just been detailed, cannot be considered as a waiver 
of the conditions of the policy because the adjuster acted under the pro- 
tection of the nonwaiver agreement. The nonwaiver agreement provided 
that the actions of the adjuster should not be considered a waiver only as 
to the actions of the adjuster in investigating the cause of the fire and ac- 
tions taken in investigating and ascertaining the amount of the loss, and 
the actions of the adjuster as to these matters cannot be considered as 
waiving the conditions of the policy. Plaintiff’s evidence shows that the 
adjuster, after investigating the cause of the fire and ascertaining the 
amount of the loss and after the insured had convinced the adjuster of 
the honesty of the loss, stated to the insured that he was satisfied as to 
the honesty of the loss and that he was confident that at the least calcula- 
tion the insured had $2,000 worth of goods in the building; that he was 
satisfied with the proofs submitted and the company would pay the policy 
within a short time. These statements of the adjuster, after investigating 
the cause of the fire and the amount of the damage, were not within the 
protection of the nonwaiver agreement, as a stipulation of a nonwaiver 
agreement will not be extended by implication beyond the exact terms of 
the agreement. 26 C. J. 339; Pa. Fire Ins. Co. v. Hughes, 108 Fed. 497, 
47 C. C. A. 459; Pa. Fire Ins. Co. v. Draper, 187 Ala. 103, 65 South. 925; 
Scottish Union & National Ins. Co. v. Colvard, 135 Ga. 188, 68 S. E. 1097; 
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Elliott v. Merchants’ & Bankers’ Ins. Co., 109 Iowa, 39, 79 N. W. 452; 
Tinsley v. Etna Ins. Co., 199 Mo. App. 693, 205 S. W. 78; Walker v. 
Pheenix Ins. Co., 156 N. Y. 628, 51 N. E. 392; Modlin v. Atlantic Fire Ins. 
Co., 151 N. C. 35, 65 S. E. 605; Beauchamp v. Retail Merchants’ Ass’n, 
38 N. D. 483, 165 N. W. 545; Petroff & Co. v. Equity Fire Ins. Co., 183 
Iowa, 906, 167 N. W. 660. 

[3] A nonwaiver agreement may be waived itself by express agree- 
ment or by acts or conduct, whether the nonwaiver agreement is contained 
in the policy or existing separately. Henderson v. Standard Fire Ins. Co., 
143 Iowa, 572, 121 N. W. 714; McMillian v. Insurance Co. of North 
America, 78 S. C. 433, 58 S. E. 1020, 1135. In State Mutual Ins. Co. v. 
Green, 62 Okl. 214, 166 Pac. 105, L. R. A. 1917F, 663, this court said: 


“Such agreements protect the company against a waiver of forfei- 
ture of the policy or fraud on the part of the insured by acts or ‘conduct 
of the agent acting under such agreement, but do not prevent a waiver 
by the company itself, where it accepts and ratifies the acts of its agent, 
or where it enters into a stipulation with the insured based upon the report 
of such an agent.” 


In Western Reciprocal Underwriters’ Exchange v. Coon, 38 Okl. 453, 
134 Pac. 22, it is held that a waiver of forfeiture in an insurance policy 
may be made by an adjuster, and this right of the adjuster to waive for- 
feitures has been extended to apply to a waiver of a nonwaiver agreement 
in American Central Ins. Co. of St. Louis v. Sinclair, 61 Okl. 17, 160 Pac. 
60, where this court said: 


“Measured by this rule Cooper had the authority as an adjuster to 
waive any of the rights of forfeiture in the policy. He acknowledged 
this right when he refused to proceed until a nonwaiver agreement had 
been executed after having ascertained that a right of forfeiture existed. 
If he had authority to enter into this contract for the companies, he also 
had the authority to waive it and to waive the provisions of the policy 


under which a forfeiture could be claimed.” 


In Queen of Arkansas Ins. Co. v. Laster, 108 Ark. 261, 156 S. W. 
848, the court said: 


“When appellant’s adjuster, in response to appellee’s inquiry, said that 
he had ‘all the proof he wanted,’ this was a waiver of any further proof of 
loss on the part of appellant, notwithstanding the nonwaiver agreement. 
It was equivalent to saying to the appellee that appellant was satisfied as 
to sa loss and had all the information pertaining thereto that appellant 
desired.” 


In Scottish Union & National Ins. Co. v. Cornett Bros., 42 Okl. 645, 
142 Pac. 315, a nonwaiver agreement was executed which was substantially 
the same as the one in the case at bar, but all the acts relied upon in. that 
case to show waiver were performed in ascertaining the amount of. the 
loss, and although the court held that the forfeiture had not been waived, 
that case is not in’ conflict with the views above expressed. 

In American Central: Ins. Co. of St. Louis v. Sinclair, supra, this 
court said: 


“The nonwaiver agreement provides that the acts of the adjuster 
while engaged in just two things shall not waive or invalidate the condi- 
tions of the policies. Those two things are the investigation of the cause 
of the fire and the investigation and determination of the amount of loss. 
There is no contention here that the loss was not an honest loss, but the 
plaintiff in error defends upon the ground that the provisions in the poli- 
cies known as the iron-safe, book, and inventory clauses had been violated, 
and by reason thereof the policies had been forfeited. Forfeitures are not 
favored by the law, and one who seeks to protect himself by an agreement 
that his acts shall not be taken or construed as a waiver of a forfeiture 
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which he is entitled to exercise must see to it that when he acts or makes 
statements he is engaged strictly in pursuit of those things provided for 
in the agreement, which under this agreement was the investigation of the 
cause of the fire or the investigation and ascertainment of the amount of 
loss. The contract being solely for the benefit of the insurer will be 
strictly construed against the insurer.” 


[4] It is next insisted that the acts of the adjuster which were not 
protected by the nonwaiver agreement are not sufficient to constitute a 
waiver The argument on this question is that waivers are either express 
or implied; that express waiver must be upon consideration and implied 
waiver results from conduct and acts which indicate an intention to relin- 
quish a right held or by such failure to insist upon it that the party is 
estopped afterwards to set it up against his adversary; and it is further 
argued that, inasmuch as there is no express waiver claimed in this case, 
an implied waiver will result only from such conduct as would create, an 
equitable estoppel. Defendant then cites numerous cases from this court 
in which the essential elements of equitable estoppel are set out. It is not 
necessary to review those cases, as in our opinion it is not necessary in 
order to create an implied waiver of provisions of an insurance policy for 
the conduct and acts to be sufficient to create equitable estoppel. The acts 
of the adjuster in this case, which were not protected by the nonwaiver 
agreement, are substantially the same as those in the case of the American 
Central Ins. Co. of St. Louis v. Sinclair, supra, and in holding that these 


facts were sufficient to send the case to the jury on the question of waiver, 
this court said: 


“The iron-safe, book, and inventory clauses in the policies were pri- 
marily for the purpose of ascertaining the amount of the loss should one 
occur, and to prevent fraud upon the part of the insured against the in- 
surer. If the testimony of Sinclair is true, the amount of the loss was 
definitely ascertained and adjusted with such books and data as was sub- 
mitted. The adjuster at the conclusion of his investigation was wholly 
satisfied and so expressed himself. The amount of loss having been as- 
certained, the proofs of loss were no longer necessary; and the adjuster 
stating that everything was all right, and that upon his arrival at Okla- 
homa City he would turn the matter in, and if it was not all right would 
phone, and if it was all right the money would be forthcoming in eight or 
ten days; and all of these things occurring after the total amount of the 
loss had been determined, and there being no contention that the loss was 
not an honest loss, the evidence, it seems to us, was sufficient to go to the 
jury upon the question of whether or not the iron-safe, book, and in- 
ventory clauses had been waived.” 


Defendant calls attention to the following language in this opinion: 


“The distinction in the cases as we view it is this: Where the insurer 
with full knowledge of the violation of the provision of the policy which 
entitled him to the right to exercise a forfeiture afterwards requests the 
insured to submit proofs of loss and go to unnecessary trouble and ex- 
= in the belief that the forfeiture has been waived, the forfeiture will 

considered waived. But upon the other hand, if the insured comes into 
the knowledge of certain facts that may, if true, result in the right to ex- 
ercise a forfeiture and the proofs of loss and other data are necessary in 
an investigation to determine these facts, the request to furnish them can- 
not be taken as a waiver of the forfeiture.” 


This language is not in conflict with the preceding paragraph of the 
opinion, and is a correct statement of the distinction to be made between 
certain acts which are held not to constitute a waiver because made in 
carrying out the investigation and those held to be waivers because made 
with the intention to waive the forfeiture. The court held that there was 
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no error in giving instruction No. 2, in which the court instructed as fol- 
lows: 


“You are instructed that, if you believe from the evidence by a fair 
preponderance thereof that after the execution of said nonwaiver agree- 
ment the plaintiff and the adjuster for said defendant companies ascer- 
tained the amount of the loss suffered by the plaintiff and the amount due 
thereon, and agreed that the defendant companies would pay the same, 
then you should find for the plaintiff on each several policies against the 
defendant company writing the same for the amount of loss which you 
may find him to have suffered thereunder. * * *” 

And it thus appears that in approving this instruction this court held 
that facts substantially the same as in the case at bar are sufficient to 
constitute a waiver. 

The contention of defendant that the acts of the adjuster must be 
sufficient to constitute an equitable estoppel finds support in the case of 
ay 2 v. Smith, 35 Idaho, 349, 205 Pac. 188, the third syllabus being 
as follows: 


“Waiver is the voluntary abandonment or relinquishment by a party 
of some right or advantage, * * * and does not necessarily depend 
upon any new or additional consideration. * * * But in such a case 
it must appear that the adversary party has acted in reliance upon such 
waiver, and altered his position so that he will be prejudiced, in order to 
prevent the party not in default from treating the contract as discharged, 
or from declaring the contract discharged.” 


—and also in the case of Globe Mutual Life Ins. Co. v. Wolff, 95 U. S. 
326, 24 L. Ed. 387; but our court has clearly distinguished between waiver 
and estoppel. 

In Northwestern Nat. Life Ins. Co. v. Ward, 56 Okl. 188, 155 Pac. 
524, a portion of the syllabus is as follows: 


“A distinction is drawn between ‘waiver’ and ‘estoppel’ when the two 
doctrines are discussed in their purely technical aspect. Waiver involves 
the notion of an intention entertained by the holder of some right to aban- 
don or relinquish instead of insisting on the right. An estoppel arises 
when the purpose or natural consequence of a person’s representations or 
conduct is such as to induce another person to do or to omit some act the 
doing or omission of which would turn out to his detriment and to the in- 
ducing party’s benefit if the latter were permitted to take advantage of it. 
Such estoppel more often carries with it the implication of fraud than does 
waiver.” 


In order to constitute a waiver, it is neither necessary that an agree- 
ment be supported by a new consideration nor that the facts should be 
such as to create an estoppel. In Kiernan v. Dutchess County Mut. Ins. 
Co., 150 N. Y. 190, 44 N. E. 698, it is said: 

“While express waiver rests upon intention, and estoppel upon mis- 
leading conduct, implied waiver may rest upon either; for it exists when 
there is an intention to waive unexpressed, but clearly to be inferred from 
circumstances, or when there is.no such intention in fact, but the conduct 
of the insurer has misled the insured into acting on a reasonable belief 
that the company has waived some provision of the policy. * * * 
While the principle may not be easily classified, it is well established that 
if the words and acts of ‘the insurer reasonably justify the conclusion that 
with full knowledge of all the facts it is intended to ‘abandon and not to 
insist upon the particular defense afterwards relied upon,’ a verdict or 
finding to that effect establishes a waiver, which, if it once exists, can 
never be revoked.” 


In Bowman v. Surety Fund Life Ins. Co., 149 Minn. 118, 182 N. W. 
991, the court said: 
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“The principle applied in Hendrickson v. Grand Lodge, 120 Minn. 36, 
138 N. W. 946, is substantially controlling. Waiver was there defined as 
‘an intentional relinquishment of a known right.’ And there, as in this 
case, the company after death and with knowledge of the ground of for- 
feiture requested and received proofs of death. The conduct of the de- 
fendant evidenced a purpose to pay, was consistent with the continuance 
of the policy in force and inconsistent with a forfeiture, and justified the 
jury’s finding of a waiver.” 


In Draper v. Oswego County Fire Relief Ass’n, 190 N. Y. 12, 82 N. 
E. 755, a portion of the syllabus is as follows: 


“The doctrine of waiver as applied to insurance is invoked to relieve 
against forfeitures, and no consideration is required nor any prejudice 
or injury to the other party.” 


[5] While acts of the insurer constituting an equitable estoppel will 
amount to a waiver of the provisions of an insurance policy, yet a waiver 
may also result where the essentials of an equitable estoppel do not exist 
and where there is no new consideration supporting the same, if the facts 
are such as to show an intention to abandon or relinquish the right to for- 
feit the policy. According to the plaintiff’s testimony, an adjustment of 
the loss was made, resulting in a final understanding and an agreement to 
pay the face of the policy. This has been held to constitute a waiver of 
all the breaches of conditions in the policy of which the insurer then knew 
or ought to have known. 26 C. J. § 419; Concordia Fire Ins. Co. v. Koretz, 
14 Colo. App. 386, 60 Pac. 191; Tillis v. Liverpool & London & Globe 
Ins. Co., 46 Fla. 268, 35 South. 171, 110 Am. St. Rep. 89; Ill. Mutual Fire 
Ins. Co. v. Archdeacon, 82 Ill. 236, 25 Am. Rep. 313; St. Paul Fire & 
Marine Ins. Co. v. Mountain Park Stock Farm Co., 23 Okl. 79, 99 Pac. 
647; American Central Ins. Co. of St. Louis v. Sinclair, 61 Okl. 17, 160 
Pac. 60. 

[6] Defendant complains of the giving of instruction No. 3, which in 
substance stated that, if the issuing agent of the defendant company knew, 
at the time he wrote and delivered the policy in controversy and accepted 
the premium thereon, that the insured had no iron safe and that he was 
advised the insured would not have an iron safe in which to keep rhe 
books and records, such facts constituted a waiver of the provisions of the 
policy requiring the insured to keep his inventory and books in an iron 
safe. This instruction follows the decision of this court in Scottish Union 
National Ins. Co. v. Cornett Bros, supra. The defendant contends that 
this instruction is erroneous because the jury would be warranted in finding 
that the book warranty and inventory provisions of the policy were also 
waived. We are of the opinion that this instruction is not subject to that 
construction. 

Defendant also complains of instruction No. 4, because the trial court, 
who in this instruction told the jury that, if the adjuster who was sent to 
the scene of the fire by the defendant, after making his investigation and 
arriving at the amount of the loss, stated that he was satisfied with the 
examination he had made and with the proofs of loss furnished and that 
a settlement of said insurance policy would be made by said insurance 
company, and the insured and these plaintiffs relied upon said statements 
by said adjuster and believed them to be true, then, in that event, said 
clauses in said insurance policy requiring the insured to make an inventory 
oi his stock and keep a set of books showing a record of the business 
transacted, including purchases, sales, and shipments of such stock, both 
for cash and credit, and to produce the same to said insurance company, 
were waived, erred in referring to the proofs of loss furnished, and says 
that there was no evidence that any proof of loss was submitted to the ad- 
juster and no contention made that proof of loss had been submitted, and 
that this statement was misleading. It is true that there is no evidence 
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that any formal proof of loss was submitted to the adjuster or the com- 
pany, but the proof of loss referred to in this instruction had reference 
to the proof which had been made and offered to the adjuster during his 
investigation, and we do not think the jury could have been misled by 
this statement. There is no reason for believing the jury considered that 
this language of the court had reference to the formal proof of loss in- 
stead of the proof submitted to the adjuster, and upon which he made his 
finding that he was satisfied and that no further proof was required and 
that the company would pay the loss. 

Objection is further made. to this instruction that it disregarded the 
effect of the nonwaiver agreement. While the instruction does not refer 
to the nonwaiver agreement, instruction No. 3, considered in connection 
with instruction No. 6, shows clearly that the nonwaiver agreement was 
not disregarded by the court, but, instead of calling attention to the non- 
waiver agreement, the court simply limited the consideration of the jury 
to the facts which were not covered by the nonwaiver agreement in deter- 
mining whether the provisions of the policy had been waived. 

Instruction No. 6 was as follows: 


“You are instructed that, if you find from the evidence in this case 
that the defendant company, through its adjuster, Burns, did not agree to 
settle said loss. or recommend to said company that said loss be settled, 
but only requested that the said A. P. Ball submit an offer of compromise, 
which said adjuster offered to submit to the company with recommen da- 
tions, that the same would not constitute a waiver of the conditions of the 
policy en mentioned, and your verdict should be for the defend- 
ant.” 


The court guns clearly eliminated from the consideration of the jury 
the acts of the adjuster in ascertaining the cause of the fire and investi- 
gating the amount of the loss, and limited the question of waiver to the 
acts of the adjuster in adjusting the loss and agreeing to recommend its 
payment after he had completed his investigation under protection of the 
nonwaiver agreement, 

Other objections to the instructions are urged, but these objections 
‘have been disposed of in our consideration of instructions 3 and 4 

There being no prejudicial error in the record, the judgment of the 
trial court is affirmed. 

Johnson, C. J., and McNeill, Nicholson, and Mason, JJ., concur. 


NATIONAL BEN FRANKLIN FIRE INS. CO. v. BROWN. 
(No. 6602.) 


(Court of Civil Appeals of Texas. Austin. May 16, 1923.) 
253 Southwestern. Reporter, 632. 


INSURANCE—STIPULATIONS PRINTED ON BACK OF POLICY, 
AND NOT REFERRED TO THEREIN NOR SIGNED, ARE NOT 
BINDING, ; 

Where a fire insurance policy covered only one page, stipulations 
printed upon the back thereof, but not referred to in the policy and not 
signed by any one, are not binding upon the parties. 

(For other cases, see Insurance, Dec. Dig. § 150.) 
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Appeal from Coleman County Court; L. G .Mathews, Judge. 
Action by A. R. Brown against the National Ben Franklin Fire Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


John Sehorn and Edwin Sehorn, both of San Antonio, for appellant. 
Critz & Woodward, of Coleman, for appellee. 


Key, C. J. This is a suit upon a fire insurance policy, and from a 
judgment in favor of the plaintiff the defendant has appealed. The main 
and controlling question in the case is this: Does a stipulation indorsed 
upon the back or reverse side of a policy constitute any portion of the 
policy, when it is not referred to therein? 

In this case the policy covers only one page, and contains no reference 
to stipulations indorsed on the reverse side but not signed by any one. 
One of these stipulations referred to prescribed within what time a suit 
might be brought upon the policy and according to that stipulation it is 
contended on behalf of appellant that this suit was not brought within the 
time prescribed. The record not only shows that the policy which consti- 
tuted the contract of insurance was written and signed on one page and 
that the stipulation referred to, among others, was upon the opposite side 
of the page, and was not signed by any one, but also, in the body of the 
policy, no reference was made to any of the stipulations on the reverse side 
of the paper. 

There was also a stipulation requiring the insurer to give notice forth- 
with after the fire; and that stipulation, which is claimed plaintiff did not 
comply with, is in the same attitude as the one just referred to. 

There are also some other stipulations relied on by appellant and 
written on the reverse side of the paper upon which the contract was 
written. The stipulations referred to were all printed, and the proof in- 
dicates that M. G. Anderson, to whom the policy was issued and who 
thereafter transferred it to the plaintiff, had no knowledge of them at the 
time the contract was made. 

We have not been cited to, nor have we found, any case in this state 
directly in point, but we think the correct rule of law is stated in 26 Corpus 
Juris, p. 76, as follows: 

“Conditions and stipulations indorsed on the policy or written in the 
margin are to be construed as portions of the policy, if sufficiently re- 
ferred to in the body of the instrument, and will control the printed pro- 
visions in case of irreconcilable conflict. But the rule does not apply where 
the indorsement is in no way referred to or incoporated into the policy.” 


No error has been shown, and the judgment is affirmed. 
Affirmed. 
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ACCIDENT 


COOPER v. NATIONAL LIFE INS. CO. OF THE UNITED STATES 
OF AMERICA. (No. 17895.) 


(St. Louis Court of Appeals. Missouri. * July 2, 1923. Rehearing Denied 
July 12, 1923.) 


253 Southwestern Reporter, 465. 


1. INSURANCE—SHOOTING OF INSURED WITH INTENTION 
TO SHOOT ANOTHER IS NOT INJURY BY “INTENTIONAL 
ACT’: "AGI. 

Within a clause in an accident insurance policy excepting a liability 
for injuries caused by the intentional act of another, an “act” does not con- 
sist alone of the power exerted, btut includes the immediate effect of such 
power, so that the act of shooting insured consisted, not only of the power 
which propelled the bullet from the weapon, but also of the striking of 
plaintiff with the bullet, and the act was not intentional, even if the 
weapon was intentionally fired, if it was intended thereby to shoot another 

(For other cases, see Insurance, Dec. Dig. § 464.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Act.) 


2. INSURANCE—LIABILITY FOR INJURY NOT EXCEPTED UN- 
LESS ACT WAS WHOLLY INTENTIONAL. 


An accident insurance company cannot avoid liability, under a clause 
excepting injuries inflicted by the intentional act of another, unless it 
shows that the act which caused the injury was wholly intentional; it ° 
being insufficient that it was partially intentional. 


(For other cases, see Insurance, Dec. Dig. § 464.) 


3. INSURANCE—EXCEPTION TO RELIEVE INSURER FROM AC- 
CIDENTAL INJURY WITHIN TERMS OF POLICY MUST BE 
UNEQUIVOCAL. 


Where the injury suffered by insured was typically accidental, the in- 
surer cannot avoid liability therefor, under a policy insuring against acci- 
dental injury, unless the exception of such injury from the policy is un- 
equivocal in meaning, and if the language is open to construction, the rule 
of strict construction against the insurer and of liberal construction in 
favor of the insured is applied with peculiar vigor. 


(For other cases, see Insurance, Dec. Dig. § 451[1].) 


4. INSURANCE—REFUSAL TO PAY BASED ON QUESTION OF 
LAW NOT BEFORE DECIDED IN THE STATE IS NOT VEX- 
ATIOUS. 


An accident insurance company cannot be charged with vexatious re- 
fusal to pay, so as to be liable for the statutory penalty and attorney’s fee, 
where its refusal was based upon a question of law as to the construction 
of an exception from the terms of the policy, which was an open question 
within the state, but which had been decided favorably to the contention 
of insurer by the Supreme Court of another state. 


(For other cases, see Insurance, Dec. Dig. § 602.) 
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Appeal from St. Louis Circuit Court; Franklin Miller, Judge. 

Action by Will Cooper against the National Life Insurance Company 
of the United States of America. Judgment for plaintiff, and defendant 
appeals. Reversed and remanded, with directions. 


Martin T, Farrow, of St. Louis (J. G. Boyer, of Chicago, Ill., of 
counsel), for appellant. 
Arthur F. C. Blase, of St. Louis, for respoondent. 


Sutton, C. This action is “founded on.an accident insurance policy. 
The policy in general terms insures respondent against bodily injuries 
effected solely through external, violent, and accidental means, and in a 
subsequent clause makes provision for exemption from liability as follows: 


_"This policy does not cover injuries, fatal or nonfatal, * * * 
which are caused wholly or in part by the intentional act of any person 
other than the insured (assaults committed on the insured for the sole 
purpose of burglary or robbery excepted).” 


The abstract of the record, which we commend for its conciseness, 
discloses that the respondent during the life of the policy suffered injuries 
to his person of the character and in the manner following: On the 
afternoon of October 24, 1920, the insured, Will Cooper, Calvin Boyd, 
Linkie Perkins, Floyd Hull, and Eugene Blair, all colored, were in a soft 
drink parlor in the city of St. Louis. There was an old grudge of about 
two years’ standing between George Barry and the Perkins woman. An 
altercation arose between them and Barry struck at the Perkins woman 
and called her a bad name, and she in turn called him a bad name and he 
again struck at her. Blair interfered and told Barry to go. Barry went 
out and in a few minutes came back flourishing a gun in his hand and, 
aiming it at the Perkins woman, called her bad names. She seeing the 
gun and knowing he was after her, grabbed the insured, who was not a 
party to the quarrel, and got back of him, so that he was between Barry 
and her. Barry started shooting and the first shot struck the insured in 
the right thigh, which shot caused the disability for which indemnity is 
sought. After this first shot the insured broke away from the Perkins 
woman and Barry then shot her twice. 

Final proofs were executed and furnished defendant under date of 
December 29, 1920, and contained, among other things, in answer to a 
question as to how the accident occurred, the statement, “George Barry, 
shooting at Linkie Perkins, hit me.” Demand in writing for the indemnity 
was made under date of January 12th, and under date of January 29, 1921, 
final demand was made, in which was included the amount of indemnity 
accrued since the first demand. 

Under date of January 29th the appellant wrote the respondent’s attor- 
ney denying liability under the policy on the ground that the policy pro- 
vided that there should be no liability thereunder for disability resulting 
from the intentional act of any person other than the insured, and that 
the proofs submitted showed that the injury was caused by the intentional 
firing of a revolver, and requesting respondent, if he claimed the facts 
.were not as set forth in the proofs submitted, to inform appellant just 
what he claimed the facts to be. 

The trial resulted in a verdict and judgment against the appellant for 
$203.05 ; $90 being for disability indemnity, $4.05 for interest, $9 for dam- 
ages, and $100 for attorney fees. 

I. The appellant contends that, under the exemption clause of the 
policy above set out, it is not liable for the injury inflicted upon the in- 
sured as shown by the evidence, and insists that its demurrer to the evi- 
dence should have been sustained. 

The question for decision is whether or not the injury so inflicted was 
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“caused wholly or in part by the intentional act of any person other than 
the insured,” within the meaning of the policy. 

Appellant’s counsel insists that, since the revolver with which Barry 
inflicted the injury was intentionally discharged, the injury was caused 
by the intentional act of discharging the revolver, and that therefore the 
insured’s injury comes within the exemption clause of the policy as above 
set out. 

The observations of Justice Somerville in Continental Casualty Co. v. 
Cunningham, 188 Ala. loc. cit. 162, 66 South. 47, L. R. A. 1915A, 538, are 
not inappropriate here: 


“What is an ‘intentional act’ may seem a matter of very simple solu- 
tion to the intelligent layman, but to the judge who is familiar with the 
learning of the books, and who ventures into the metaphysical subtleties 
which incumber judicial definition, the question is full of difficulty.” 


[1] It may be helpful to consider what constitutes am act as it is 
ordinarily understood. An act does not consist alone of power exerted, 
but includes the immediate effect of the power exerted. Thus the driver 
of an automobile runs down a pedestrian on a highway; the act does not 
consist merely of the power exerted in running the automobile along the 
highway, but includes the striking of the pedestrian. One person throws 
a stone and strikes another person with it; the act does not consist merely 
of the power exerted in casting the stone, but includes the striking of the 
other person with it. A locomotive engineer runs a locomotive along the 
rails and strikes a vehicle at a crossing; the act does not consist merely 
of the power exerted in running the locomotive, but includes the ‘striking 
of the vehicle. A person strikes another with his fist; the act does not 
consist merely of the power exerted in projecting the fist, but includes the 
impact of the fist as well. An assassin stabs his victim with a dagger; the 
act does not consist merely of the power exerted in thrusting the dagger, 
but includes also the striking of the victim with the dagger. So, too, 
where one person shoots another, the act consists not only in the power 
exerted in discharging the leaden ball from the revolver, but includes the 
striking of such other person with the ball so discharged. It is easy to 
see that the power exerted may be intentional while the immediate effect 
of the power exerted may be unintentional, but it requires both the power 
exerted and its immediate effect to constitute the act, and though the 
power exerted may be intentional, yet if the immediate effect thereof is 
unintentional, then the act is an unintentional act; for, if the intended 
effect of the power exerted miscarries, then there is a complete miscar- 
riage of the act. And this is as the term is ordinarily used and understood 
amongst plain people. We say, “Smith intentionally shot Jones;” it is at 
once understood that Smith intentionally struck Jones with a leaden ball 
which he intentionally discharged from a revolver or other firearm. We 
say, “Smith unintentionally shot Jones;” it is at once understood that 
Smith shot Jones by either unintentionally discharging from a firearm a 
leaden ball which struck Jones, or by intentionally discharging the ball 
and unintentionally striking Jones with it. 

So, in this case, when Barry shot the insured, the act of shooting him 
did not consist merely of the power exerted in discharging the leaden ball 
from the revolver, but included also the striking of the insured with the 
leaden ball so discharged. It is undisputed that Barry did not intend that 
the leaden ball so discharged should strike the insured, and it is clear that 
the act of shooting the insured was an unintentional act. 

It is not permitted to the insurer to separate the act of shooting into 
its constituents and then say that the one constituent is the result of the 
other, and thus escape liability under the policy. The insurer cannot be 
permitted to bring itself within the terms of the exemption clause quoted 
by such a technical process of reasoning. 

[2] The insurer, to escape liability under the clause of the policy in 
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question, must show that the act which caused the injury was wholly in- 
tentional, not partially so. The expression, “injuries caused wholly or in 
part by an intentional act,” does not mean injuries caused by an act wholly 
or in part intentional. 

[3] It must be kept in mind that the policy in suit here is an accident 
policy insuring against accidental injuries, and that the injury which re- 
spondent suffered and for which indemnity is sought was typically acci- 
dental, and when it is attempted to relieve the insurer from liability for 
such an injury by a clause in the nature of an exception in a policy of this 
character, it can only be accomplished by language unequivocal in its 
meaning, and if the language employed is open to construction, the rule 
of strict construction against the insurer and of liberal construction in 
favor of the insured is applied with peculiar vigor. Mathews v. Modern 
Woodmen, 236 Mo. loc. cit. 342, 139 S. W. 151, Ann. Cas. 1912D, 483. 

The exact language of the exemption clause in question in this case 
has never been under construction by any of the appellate courts of this 
state, but language of kindred import has been discussed at length and 
construed by the Kansas City Court of Appeals in Strother v. Business 
Men’s Accident Association, 193 Mo. App. loc. cit. 720, 188 S. W. 314, 
upon which case the appellant here relies for support of its contention. 
The clause of the policy in that case provided that— 

“This policy does not cover any injury, fatal or otherwise, inflicted by 
the insured or by any other person.” 


The following excerpts from the opinion fairly well show the circum- 
stances of the killing of McCarty, the insured, for which indemnity was 
sought, and the ruling of the court thereon: 


“McCarty, in the restaurant turned around and was facing Dunford 
when the latter, having picked up a heavy wooden bar, a 2x4, six feet 
long, and, holding it in both hands, drew it back over his head to an angle 
of 45 degrees so as to get ‘a full swing’ and brought it down with all his 
force upon McCarty’s head. McCarty dropped to the floor without utter- 
ing a word. He was unable to speak when one of the women tried to 
help him, being as she said, ‘paralyzed... He was taken home and died 
eight days later. 

“When Dunford struck him there was no one between the two or 
close to them and there is no room for any inference that Dunford, when 
he struck, was intending to do otherwise than to strike McCarty, the indi- 
vidual he did strike, though it is true the two men were strangers to each 
other. * * * 

“Now, unquestionably McCarty’s injury was inflicted by Dunford; 
and there is no room for any inference that the latter did not intend to in- 
flict it. * * * No one was about them. McCarty was the ohe he in- 
tended to strike and the general ‘free for all fight’ that plaintiff claims 
took Place, occurred after McCarty had been thus intentionally felled. 

“The policy does not say the death of the insured must have been 
intended. The exception deals with any injury intentionally inflicted 
whether that injury prove fatal or otherwise. Plaintiff insists that before 
defendant can claim exemption from liability, it must prove that Dunford 
intended to kill McCarty. But certainly Dunford intended to injure him 
and the policy says that if the injury was intentionally inflicted then that 
injury is not covered by the insurance no matter what the result of the 
injury may be, whether fatal or otherwise. * * * 

“Dunford had been in the restuarant long enough to see what Mc- 
Carty had done to Cordell, long enough to pick up the bar and form the 
intent to strike the individual before him, and he carried that intent into 
execution by striking the one he intended to strike. The injury McCarty 
received was, therefore, intentionally inflicted by Dunford and that is all 
the policy requires to exempt the company.” 
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It is thus seen that the Strother Case is clearly distinguishable from 
the case before us. In that case the assailant executed the act he intended 
to execute; he struck the blow he intended to strike and the person he 
intended to strike; and the death of the insured was the natural, if not 
inevitable, result of the intentional act thus executed. 

In Ryan v. Continental Casualty Co., 94 Neb. loc. cit. 38, 142 N. W. 
289, 48 L. R. A, (N. S.) 524, Ann. Cas. 1914C, 1234, relied on by appellant, 
~ exact language under review here was considered and construed as 
‘ollows: 


“As already stated, Thompson said, ‘I can lick you,’ and struck as- 
sured in the face, the latter falling backward and fatally fracturing his 
skull on the pavement. The intention to strike is shown without contradic- 
tion. How can it be said that the injury causing the death of assured did 
not result wholly or in part from the intentional act of Thompson in 
striking him? Except for the blow in the face he would not have fallen 
and the injury causing his death would not have occurred.” 


That case is also clearly distinguishable from the instant case for 
in that case Thompson intentionally struck the insured a blow in the face, 
whereas in the instant case Barry unintentionally struck the insured in-the 
thigh with a leaden ball discharged from a revolver. 

In Continental Casualty Co. v. Cunningham, supra, where the same 
language was under discussion, the court said: 

“In its present application, the phrase ought to be given that simple 
and common sense meaning which the parties to the contract intended it 
should express. * * * If the actor has intelligence enough to under- 
stand the physical nature and consequences of his act, and, without the 
compulsion of an irresistible physical force or of an irresistible insane 
impulse, consciously directs his action so that the injury of the insured is 
the natural or probable consequence thereof, then that injury is the result 
of an intentional act. Of course, the injury of the person must be in- 
tended, as well as the act which causes such injury. Orr v. Travelers’ 
Ins. Co., 120 Ala. 647, 652, 24 South. 997.” 


The views we have here expressed find support, we think in the im- 
port of judicial decision in analogous cases. Hutchcraft’s Executor v. 
Travelers’ Insurance Co., 87 Ky. 300, lec. cit. 305, 8 S. W. 570, 12 Am. 
St. Rep. 484; Matson v. Travelers’ Insurance Co., 93 Me. 469, 45 Atl. 518, 
74 Am. St. Rep. 368; Newsome v. Travelers’ Insurance Co., 143 Ga. 785, 
85 S. E. 1035; General Accident, Fire & Life Assurance Corp. v. Hymes, 
77 Okl. 20, 185 Pac. 1085, 8 A. L. R. 318; Travelers’ Protective Associa- 
tion v. Fawcett, 56 Ind. App. loc. cit. 120, 104 N. E. 991; Railway Officials’ 
& Employees’ Accident Association v. Drummond, 56 Neb. loc. cit. 242, 
76 N. W. 562; Washington v. Union Casualty & Surety Co., ‘115 Mo. App. 
627, 91 S. W. 988; Phelan v. Travelers’ Insurancé Co., 38 Mo. App. 640; 
Strother v. Business Men’s Accident Association, 193 Mo. App. supra. 

The Supreme Court of Colorado, however, has reached a conclusion 
contrary to the views here expressed. In National Life Insurance Com- 
pany of the United States of America v. Coughlin (Colo. Sup.) 212 Pac. 
486, where the language of th policy under review was identical with the 
language of the policy under review in this case, the insured, while on 
the premises of Elizabeth Haskett, was shot and killed by her, who, hear- 
ing some one near the premises, went to the back door of her residence 
and fired a revolver into the darkness to frighten away any one who might 
be around; she did not see the insured or any one else; she did not know 
that he was near and did not intend to kill him or any one else, but. did 
intend to fire the revolver, and this was the shot that killed the insured; 
and the court said: 


“Tt will thus be observed that we are called upon to decide the dis- 
tinction, if any, between ‘injuries caused by the intentional act of any 
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person’ and ‘injuries intentionally inflicted by the act of any person.’ * * * 

“In this case death resulted ‘wholly or in part’ from the intentional 
firing of the shot, though the result thereof was not intended and could 
not have been foreseen, just as in another case it resulted ‘wholly or in 
part’ from the intentional striking of a blow, though the result thereof 
was not intended and could not have been foreseen. Ryan v. Continental 
Casualty Co., 94 Neb. 35, 142 N. W. 288, 48 L. R. A. (N. S.) 524, Ann. 
Cas. 1914C, 1234. In that case, the only one in point brought to our atten- 
tion, the same phrase was under consideration by the court. 

“If the language here in question were ambiguous the judgment might 
be affirmed under the rule of construction laid down in Preferred Acci- 
dent Ins. Co. v. Fielding, 35 Colo. 19, 83 Pac. 1013, 9 Ann. Cas. 916, but 
we find no ambiguity. This was an ‘injury caused by an intentional act’ 
of Elizabeth Haskett, but it was not ‘intentionally inflicted’ by her.” 


In the Coughlin Case two of the justices did not participate, and Jus- 
tice Teller, dissented and said, among other things, the following: 


“The opinion disregards this evident fact that the act, to have any 
relevancy to the subject-matter of the contract, must include its effect 
upon the insured. The intention contemplated by the parties must refer 
to the act as it relates to the insured. Any other construction makes it 
without apparent purpose. The parties were considering and dealing with 
the subject of injuries to the insured, and the paragraph in which these 
words occur contains a list of acts for which the insurer is not liable. It 
certainly would not be liable for the intentional discharge of a pistol un- 
less injury to the insured resulted from it. It follows necessarily that the 
result of the shot forms a part of the act against liability for which the 
insurer was providing.” 


We think the majority opinion in the Coughlin Case is unsound, both 
upon principle and authority, and we do not follow it. 

The instructions given on behalf of the respondent upon the issue of 
respondent’s right of recovery of the indemnity sued for were in accord 
with the views expressed in this opinion and were properly given. The 
instructions requested by the appellant upon this issue and refused by the 
court embodied the opposite theory and were properly refused. 

(4] II. Appellant contends that the trial court erred in submitting to 
the jury the question of vexatious refusal to pay the indemnity provided 
for in the policy. Under the authority of the latest controlling decisions 
of our Supreme Court this contention must be sustained. State v. Allen, 
243 S. W. 842; Berryman v. Southern Surety Co., 285 Mo. loc. cit. 397, 
227 S. W. 96; Non Royalty Shoe Co. v. Phoenix Assurance Co., 277 Mo. 
loc. cit. 420, 210 S. W. 37. 

In this case a question of law was involved as to appellant’s liability 
under the terms of the policy sued on, which was an open question in this 
state at the time of the trial, and a question which the appellant clearly 
had the right to litigate in the courts without being penalized therefor. 
The precise legal question involved had never been decided, either by the 
Supreme Court or any one or more of the Courts of Appeals of this state, 
but has recently been decided adversely to the ruling in this opinion by 
the Supreme Court of Colorado in National Life Insurance Company of 
the United States of America v. Coughlin, supra. To hold that the re- 
spondent was entitled to recover damages and attorney’s fees for vexati- 
ous refusal to pay in this case would be to go in the teeth of the decisions 
of our Supreme Court above cited. 

The Commissioner therefore recommends that the judgment of the 
circuit court be reversed and the cause remanded, with directions to enter 
judgment for plaintiff in the sum of $94.05 as of the date of the original 
judgment. 
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Per CurtaM. The foregoing opinion of Sutton, C., is adopted as the 
opinion of the court. The judgment of the circuit court is accordingly 
reversed and the cause remanded, with directions to the circuit court to 
enter judgment for the plaintiff in the sum of $94.05 as of the date of the 
original judgment. 

Allen, P. J., and Becker and Daues,; JJ., concur. 


MELVILLE v. BUSINESS MEN’S ACC. ASSUR. CO. (No. 18109.) 


(St. Louis Court of Appeals. Missouri. July 10, 1923. Rehearing Denied 
July 18, 1923.) 


253 Southwestern Reporter, 68. 


1. INSURANCE—FALSE STATEMENTS OF INSURED NO DE- 
FENSE WITHOUT ALLEGATIONS OF FRAUD OR THAT 
STATEMENTS WERE WARRANTIES. 


In an action on an accident pelicy, allegations that in his application 
insured falsely stated that he had no other accident or health insurance, 
without allegations that the statements were warranties or that they were 
fraudulently made and that insurer was in fact deceived thereby, did not 
state facts sufficient to constitute a defense. 


(For other cases, see Insurance, Dec. Dig. § 301.) 


2. INSURANCE—OTHER INSURANCE, POLICY PROVISION RE- 
DUCING INDEMNITY FOR FAILURE TO NOTIFY OF, HELD 
INVALID. 


A condition in an assessment insurance policy that, should insured 
carry other accident insurance without written notice to the association, 
the association would be liable only for such portion of the indemnity 
promised as such indemnity bore to the total amount of like indemnity in 
all policies covering such loss and for the return of a proportionate part 
of the premiums paid, held invalid under Rev. St. 1919, § 6157, providing 
that every policy promising a payment to be made on contingency of ac- 
cident or death shall specify the exact sum of money which it promises 
to pay on such contingency insured against; the fact that the insured 
might be able, from the terms of the policy, to compute the amount of the 
reduced indemnity, being immaterial. 

(For other cases, see Insurance, Dec. Dig. § 531%, New, vol. 16A 
Key-No. Series.) 

On Motion for Rehearing. 


3. APPEAL AND ERROR—ON REHEARING CASE CANNOT BE 

CONSIDERED ON NEW THEORY. 

Where an action is tried and argued before the Court of Appeals on 
a certain theory, it is too late on motion for rehearing to attempt to have 
it considered on a different theory. 

(For other cases, see Appeal and error, Dec. Dig. § 835[2].) 


Appeal from St. Louis Circuit Court; Wilson A. Taylor, Judge. 

“Not to be officially published.” 

Action by Anna Melville against the Business Men’s Accident Assur- 
ance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 
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Solon T Gilmore, of Kansas City, and Jones, Hocker, Sullivan & 
Angert, of St. Louis, for appellant. 
James J. O’Donohoe, of St. Louis, for respondent. 


ALLEN, P. J. This is an action upon a policy of accident insurance 
issued to plaintiff's husband, Charles Melville, on August 17, 1919. The 
petition alleges that the policy was issued by the “Business Men’s Accident 
Association of America,” and that the defendant. “Business Men’s Ac- 
cident Assurance Company,” for value received, assumed all liability 
thereunder and agr°ed to pay the same in the event of liability accruing 
thereon, averring that the original indemnity agreed to be paid plaintiff 
in the event of the accidental death of the insured was $3,000, but that in 
consideration of the payment of an additional premium to the defendant, 
the amount thereof was subsequently increased to $3,600. The petition 
further alleges that on or about May .28, 1921, the insured died as a re- 
sult of injuries inflicted through external, violent, and accidental means, 
to wit, by being struck by an automobile; after making other averments, 
as to compliance with all the terms of the policy, etc., judgment is prayed 
for $3,600 and interest, together with damages and a reasonable attorney’s 
fee as for defendant’s vexatious refusal to pay the loss. 

The answer admits the allegations of the petition except as to the 
amount due plaintiff under the contract of insurance and except as to de- 
fendant’s alleged vexatious refusal to pay the loss It then alleges that 
defendant was originally incorporated under the laws of this state, under 
the name of “Business Men’s Accident Association of America,” as an 
insurance company on the assessment plan, and that, “during its existence 
as an assessment accident insurance company it issued to Charles Melville 
the policy of insurance described in plaintiff's petition”; that on or about 
March 1, 1920, defendant amended its articles of incorporation and by- 
laws to conform to article 2, c. 50, Revised Statutes 1919, complying with 
section 6105 of said article “providing for the incorporation of stock 
companies with the power to write accident insurance.” Further allega- 
tions of the answer are to the effect that at the time defendant “ceased its 
corporate existence as an assessment insurance company,” there was a 
fund of 83 cents belonging to the insured, and that, with his consent, this 
was applied to increase the indemnity of the policy 20 per cent., and the 
policy, so increased, was continued as a level premium policy. 

[1] It is then pleaded in the answer that in the written application for 
the policy, in response to interrogatories propounded to him, the insured 
made certain answers to the effect that he then had no accident or health 
insurance in any other company, which answers were false, in that he 
then had an accident and health policy issued by another company. 

The answer further alleged that the policy contained the following 
provision : 

“Tf the insured shall carry with another company, corporation, assoc- 
iation, or society, other insurance covering the same loss without giving 
written notice to the association, then in that case the association shall 
be liable only for such portion of the indemnity promised as the said in- 
demnity bears to the total amount of like indemnity in all policies cover- 
ing such loss and for the return of such part of the premium paid as 
shall exceed the pro rata for the indemnity thus determined.” 


And defendant alleged that at the time of making the application for 
the policy in suit, and at the time of the accident which caused the death 
of the insured, the latter had other insurance providing for indemnity in 
the sum of $3,750 for loss of life resulting from injuries accidentally sus- 
tained, of which he gave defendant no written notice and of which de- 
fendant had no notice; and that by reason of the premises there is due 
plaintiff under the policy in suit the sum of $1,800, together with $58, 
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being one-half of the premifims paid on the policy. And defendant of- 
fered to confess judgment for $1,858, with interest and costs. 

Plaintiff moved to strike out from the answer all that portion thereof 
relating to the alleged false answers of the insured in his application, and 
to the defense, pro tanto, predicated upon the provision of the policy 
quoted above. The main ground of this motion is that the answer did 
not state facts sufficient to constitute a defense in whole or in part to 
plaintiff’s cause of action, for the reasons: (1) That the answer did not 
aver that the alleged false answers of the insured in his application, and 
the misrepresentations alleged to have been thereby made,-caused or con- 
tributed to cause the death of the insured (citing section 6142, Rev. Stat, 
1919, and numerous cases); (2) that the answer did not allege that de- 
fendant would not have issued the policy had it known the real state of 
facts concerning the alleged misrepresentations; (3) that the provision of 
the policy quoted above is in conflict with the statutes of this state, parti- 
cularly with sections 6155 and 6157, Rev. Stat. 1919, requiring every such 
policy to “specify the exact sum of money which it promises to pay upon 
each contingency insured against,” and therefore void (citing cases). 

Plaintiff's motion to strike out the above-mentioned portions of de- 
fendant’s answer was sustained, defendant excepting. Thereupon defend- 
ant declined to plead further, and, on plaintiff's motion, the court rendered 
judgment for plaintiff on the pleadings for $3,600 and interest. Defend- 
ant, having, by term bill of exception, duly preserved its exceptions to 
the ruling striking out said parts of its amended answer, has brought the 
case here by appeal. 

So far as concerns alone the averments of the answer relating to the 
alleged false answers of the insured in his application, we regard it as 
entirely clear that that portion of the answer presented nothing by way of 
defense. While it is alleged that such answers were untrue, defendant’s 
answer does not allege that they were warranties, neither does it allege 
they were fraudulently made, for the purpose of inducing defendant to 
issue the policy and that defendant was in fact deceived and defrauded 
thereby. Indeed, defendant does not attempt to allege any fraud in this 
connection. 


But learned counsel for defendant, appellant here, contend, in effect, 
that the portion of the answer stricken out, as a whole, stated a defense, 
pro tanto, to plaintiff's cause of action for the reason that the provision 
of the policy quoted above is one in the nature of a continuing warranty, 
and is valid and binding on the insured; that it has reference to insurance 
of this character carried by the insured at the time of the loss; and that 
if the insured carried other such insurance without notice to defendant, 
then this provision operated to reduce the indemnity accordingly. 

It may be conceded, arguendo, that a contract of insurance of. this 
character is one which, if unaffected by any statute, the parties are at lib- 
erty to make. In Dustin v. Business Men’s Accident Association, 37 S. 
D. 635, 159 N. W. 395, L. R. A. 1917E, 319, it was held that a similar 
provision in a contract of accident insurance had reference to insurance 
in force at the time of the accident, operating to reduce the indemnity if 
the insured carried other such insurance without notice to the insurer, 
was not contrary to law or against public policy, and was a contract which 
the parties were entitled to make-and which would be enforced. In this 
connection it may be noted that the opinion in the Dustin Case says that 
the element of moral hazard is involved in accident insurance, though not 
to the same extent as in fire insurance, and, in effect, says that there is no 
reason why an insurer may not, by a provision of this character, guard 
against the risk of self-inflicted injuries—a risk which may be enhanced 
by excessive accident insurance—and such is the tenor of appellant’s 
argument here. But the Dustin Case dealt with the validity of -a provi- 
sion of this character at common law; whereas, the real question before 
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us is the validity vel non thereof in view of our statute upon which plain- 
tiff relies. : 
[2] When this policy was written the defendant was doing business 
on the assessment plan, subject to the provisions of what is now article 
3, c. 50, Rev. Stat. 1919. Section 6157 of that article and chapter provides 
that every policy or certificate issued by any corporation doing business 
in conformity with the provisions of that article, promising a payment be 
made upon a contingency of death, sickness, disability, or accident, “shall 
specify the exact sum of money which it promises to pay upon each con- 
tingency insured against,” etc. And it is plaintiff's contention that the pol- 
icy provision here in question contravenes that statute and is therefore 
void. A consideration of this matter has led us to the conclusion that 
this contention should: be sustained. The effect of this statute upon a 
policy provision of such character as that here involved has not been the 
subject of decision by our courts. But our courts have frequently had 
occasion to apply this statute, and have declared void various provisions 
of the contracts of insurance involved which were deemed repugnant to 
the mandate of the statute. See McFarland v. Accident Ass’n, 124 Mo. 
204, loc. cit. 221, 27 S. W. 436;. Goodson v. Accident Ass’n, 91 Mo. App. 
339; Easter v. Brotherhood of American Yeomen, 154 Mo. App. 456, 135 
S. W. 964; Kribs v. United Order of Foresters, 191 Mo. App. 524, 177 S. 
W. 766; Bondurant v. Brotherhood of American Yeomen (Mo. App.) 199 
S. W. 424. In this connection, see McPike v. Mystic Circle, 187 Mo. 
App. 679, 173 S. W. 71, wherein effect was given to what is now section 
6178, applicable to insurance on the stipulated premium plan, requiring the 
policy to “specify the sum of money which it promises to pay,” etc. 
we may note that there are cases of like tenor involving a provision of 
the fraternal insurance statute (section 6405, Rev. Stat. 1919) providing 
that the certificate “shall specify the amount of benefit provided thereby.” 
See Parker v. Sovereign Camp of Woodmen (Mo. App.) 196 S. W. 424; 
Wilson v. Brotherhood of American Yeomen (Mo. App.) 237 S. W. 212. 
In McFarland v. Accident Ass’n, supra, the only definite amount 
named in the certificate of insurance was $3,000; but it was provided in 
the certificate for the payment of a sum “represented by the payment of 
$2 by each member of division C of the association,” not to exceed $3,000. 
The Supreme Court held this provision of no effect. Referring to the 
statute, the court said: 


“Tt requires all policies to specify the exact sum of money which the 
company promises to pay upon the happening of the contingency insured 
against and also requires the payment of such sum upon the occurrence 
of such contingency.” 


In Kribs v. United Order of Foresters, supra, this court said: 


“It appearing that the insurance contracts involved here are on the 
assessment plan, the statute expressly requires they specify the exact 
amount of money which they promise to pay, and this statute becomes 
parcel of the contracts on issuing the certificates in this state as was done 
here. In this view, it is immaterial that the certificates recite, and the 
by-law too, for that matter, that the sum to be paid under each is the 
amount of one assessment upon persons holding similar contracts not ex- 
ceeding $1,000, for the statute fixes the amount and requires it to be 
specified in each contract. (See McFarland v. United States, etc., Acci- 
dent Ass’n, 124 Mo. 204, 220, 221, 27 S. W. 436.) The same thought is 
exprsssed in Hanford v. Massachusetts Ben. Ass’n, supra. It therefore 
appears that if plaintiff prevails, he is entitled to recover $1,000 and in- 
terest or each certificate, rather than $380, the amount of one assess- 
meat, at zsserted by defendant, on the three.” 


_ It is argued for defendant that this clause of the policy does not 
virlate the sta‘ste, supra, for the reason that the provisions of the policy 
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were such as to enable the insured to determine the exact liability of de- 
fendant, invoking the rule that that is certain which may be made certain. 
And referring to certain cases relied upon by plaintiff, cited above, de- 
fendant in its reply brief says: 


“In the Kribs Case the contract specified ‘the amount of one assess- 
ment upon persons holding similar contracts.’ Neither the insured nor 
the insurer could know what amount was payable under the contract. No 
computation of the exact amount payable was possible. In the McPike 
Case it was sought by a by-law not printed on the contract to reduce the 
amount expressed in the policy. The insured had no light whatever as 
to the amount payable under the by-law ambushed in the office of the in- 
surer. In the Easter Case the reduction was sought to be based upon a 
provision scaling the amount otherwise payable in proportion to the amount 
of premiums necessary to carry the certificate from the date of death to 
the full period of the insured expectancy, if the member died before the 
end of that period. Only omniscience could know the amount that the 
beneficiary would become entitled to. In the Goodson Case the indemnity 
was sought to be reduced by virtue of a by-law not set out in the policy. 
The very existence of the by-law was unknown to the insured. 

“The contrast is pronounced between these cases and the instant case, 
where the full indemnity is specifically provided for, except as it may be 
reduced by the voluntary act of the insured himself—and even then the 
amount is certain in that he can, from the language of the policy, itself, 
compute the exact amount for which the company is liable.” 


But this argument has not convinced us that this provision of the 
policy is not obnoxious to the statute, supra. It will be observed that the 
language of this statute differs somewhat from that employed in section 
6178, supra. It requires the policy to “specify the exact sum of money 
which it promises to pay,” etc. We think that the purpose of the law- 
makers in enacting the statute was to require an insurer, coming within 
its terms, to distinctly and exactly specify in the policy the precise amount 
of insurance vouchsafed; and that when the amount is once definitely fixed 
by the policy, it may not be scaled down by stipulations inserted in the 
contract looking to partial avoidance of liability by providing that the sum 
named as indemnity shall .bereduced in certain contingencies. Though 
it be that the insured may be able from the terms of the policy, with the 
attending circumstances, to arrive at the reduced amount to which the de- 
fendant company thus seeks to limit its liability, we think that when full 
effect is given to the explicit and forceful language of this statute the 
— of the policy here in question is repugnant thereto and therefore 
void. 

The statute does more than to require that the policy contain provi- 
sions from which the insured, with the information possessed or obtained 
by him, may compute the liability of the insurer by making deductions, in 
certain contingencies, from the principal sum named. It requires the in- 
surer to state in the policy the exact sum of money promised to be paid, 
and to pay that sum upon the happening of the contingency insured against. 
See section 6157, supra. In the instant case the defendant pleads that its 
liability on the policy is $1,858. But, as plaintiff says, if we ask, “Where 
is to be found a provision of the policy specifying the payment of that 
sum?” the answer is, “Nowhere.” Nor do we deem this view inconsistent 
with the fact that an insurer may with propriety provide in the policy for 
weekly indemnity for liability, though the total sum payable is fornd by 
a simple computation, i. e. by multiplying the weekly indemnity by the 
number of weeks of disability, provided the policy specifies the exact 
sum payable for each week of disability. 

The judgment of the trial court should, accordingly, be affirmed, and 
it is so ordered. 

Becker and Daues, JJ., concur. 
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On Motion for Rehearing. 


Per CurtaM. [3] In its motion for rehearing appellant contends that 
we fell into error in assuming that the policy sued upon is an assessment 
policy and governed by the provisions of section 6157, Rev. Stat. 1919. It 
is said that the pleadings do not bring the contract of insurance sued upon 
within the terms of that section. 

In this connection it may be noted that the answer alleges that the de- 
fendant was originally incorporated under the assessment statute, and 
that during its existence as an assessment accident insurance company it 
issued to plaintiff the policy of insurance described in plaintiff’s petition. 
And the case was briefed and submitted here on the theory that the policy 
in question was one governed by the provisions of the assessment statute. 
One of the points in appellant’s original brief in this court is that “the 
clause quoted does not violate the section of the statute requiring assess- 
ment companies to specify the exact sum of money which they promise 
to pay upon each contingency insured against,” this being followed by a 
discussion of the opinion in Goodson v. Association, 91 Mo. App. 339. 

And in its reply brief appellant says: . 


“The second ground urged by respondent in support of the action of 
the court in striking out the allegations complained of in the answer is 
that the prorating clause violates section 6157, R. S. 1919, requiring assess- 
ment companies to specify the exact sum of money which it promises to 
pay upon each contingency insured against. That the clause is void if it 
violates that statute is not subject to controversy.” 


This is followed by a discussion of the Kribs, McPike, Easter, Mc- 
Farland and Goodson Cases, referred to in the opinion; appellant arguing 
that these cases are not authority for respondent’s contention that the 
clause here in question is repugnant to section 6157, supra. 


It is now too late for appellant to ask us to consider the case upon a 
different theory. With the concurrence of the other judges, appellant’s 
motion for a rehearing is overruled. 


FLATH v. BANKERS’ CASUALTY CO. 
(Supreme Court of North Dakota. July 16, 1923.) 
194 Northwestern Reporter, 739. 


(Syllabus by the Court.) - 


1. INSURANCE—BURDEN ON INSURER TO ESTABLISH THAT 
INJURY WAS WITHIN EXCEPTIONS OF POLICY. 


_In an action against an insurance company to recover on an accident 
policy, the burden is upon the company of establishing that an injury to 
the insured, shown to be the result of an accident, is within an exception 
contained in the policy, where payment is resisted on the ground that there 
is no liability by reason of such exception. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


2. INSURANCE—ACCIDENT HELD WITHIN EXCEPTIONS OF 


POLICY EXEMPTING FROM LIABILITY IN : 
ING FROM VIOLATION OF LAW. JURIES RESULT 


In an action to recover on an accident insurance i i 
: : a t policy which pro- 
vides, “No indemnity shall be allowed for any loss * * * " gesalhie 
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rectly or indirectly * * * while insured is violating any law or ordi- 
nance,” evidence examined, and held, that the accident on account of which 
the recovery is claimed was the direct result and consequence of a viola- 
tion of the laws of the United States and within the exception exempting 
from liability. 


(For other cases, see Insurance, Dec. Dig. § 462.) 


Appeal from District Court, Cass County; A. T. Cole, Judge. 

Action by Lena Flath against the Bankers’ Casualty Company, a cor- 
poration, to recover on a policy of accident insurance. Judgment for 
plaintiff, and defendant appeals. Reversed. 


Young, Conmy & Young, of Fargo, for appellant. 
Barnett & Richardson, of Fargo, for respondent. 


NueEssLe, J. The defendant, Bankers’ Casualty Company, a corpora- 
tion, is engaged in the business of writing accident insurance. George A. 
Flath took out a policy in the company. In his application for the insur- 
ance, which became and was a part of the policy, he stated that his oc- 
cupation was that of proprietor of an auto accessory business and his du- 
ties were “counter duties and salesman, supervising only.” This policy 
was in force on July 8, 1920. On the afternoon of that day Flath was in- 
jured in an automobile accident, and thereafter and on August 29, 1920, 
he died as a result of the injuries so received. 

At the time of the accident Flath and one Sydness were riding in an 
automobile on a public highway. Sydness was driving. The machine was 
running at a very high rate of speed, between 45 and 60 miles an hour. 
The accident occurred on a straight road which was in good condition. 
The automobile belonged to Flath. It was loaded with a large quantity 
of whisky and other intoxicating liquor, in all some 336 quarts in bottles. 
It was being driven at a high rate of speed so as to get into Fargo, some- 
thing over 100 miles distant, before morning. 

Flath’s policy provided, among other things. 


“No indemnity shall be allowed for any loss * * * resulting di- 
rectly or indirectly * * * while insured is violating any law or ordi- 


nance, * * * nor from voluntary exposure to unnecessary danger. 
x * 


And also provided: 


“This policy * * * contains the entire contract of insurance ex- 
cept as it may be modified by the company’s classification of risks and pre- 
mium jrates in the event that the insured is injured * * * after having 
changed his occupation to one classified by the company as more hazard- 
ous than that stated in the policy, or while he is doing any act or thing 
pertaining to any occupation so classified, except ordinary duties about 
his residence or while engaged in recreation, in which event the company 
will pay only such portion of the indemnities provided in the policy as 
the premium paid would have purchased at the rate but within the limit 
so fixed by the company for such more hazardous occupation.” 


The plaintiff is the beneficiary under the terms of the policy. Sub- 
sequent to the death of Flath, proper proofs of loss were made. The de- 
fendant denied liability. Thereafter this action was brought to recover 
on the policy. The defendant answered, setting up as defenses: First, 
that the insured was engaged in a violation of law at the time of the acci- 
dent; second, that the accident was due to voluntary exposure to unneces- 
sary danger; third, that the insured was injured after having changed his 
occupation to one classified as more hazardous than that stated in the pol- 
icy; and fourth, that the insured was injured while doing an act or thing 
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pertaining to an occupation more hazardous than that stated in the policy. 
No tender back of the premium paid or any part thereof was made by 
the defendant company until the time of the trial. 

A jury was waived and the action was tried to the court. Findings of 
fact and conclusions of law were made in favor of the plaintiff and judg- 
ment was entered for the plaintiff and against the defendant company. 
This appeal is from that judgment. 

It is the appellant’s contention that at the time of the accident the in- 
sured was engaged in the transportation of intoxicating liquor contrary to 
the laws of the United States and that the automobile was then running at 
a rate of speed greatly in excess of that permitted by the laws of the 
state of North Dakota, that is, that the insured at the time of the accident 
was violating both the federal and the state laws; that as a consequence 
of such violations the hazard was increased; that thereby the insured vol- 
untarily exposed himself to unnecessary danger; that there was a causal 
connection and relation between the acts constituting the violation of law 
and the accident; and that therefore the defendant is not liable by reason 
of that provision of the policy first hereinbefore set out. Appellant fur- 
ther contends that, under the terms of the second provision of the policy 
hereinbefore set-out, it is not liable for the reason that the insured had 
changed his occupation from that in which he was engaged at the time 
of the policy was written to one more hazardous, and that the insured was 
injured while doing an act or thing pertaining to an occupation more haz- 
ardous than that stated in the policy. 

The respondent’s position is that, while the facts are as hereinbefore 
stated, nevertheless there is no direct proof that the insured was engaged 
in violating the laws of the United States at the time of the accident; that 
the burden is on the defendant to affirmatively establish defenses exonerat- 
ing it from liability under the exceptions in the policy; that, while the 
insured may have been riding in an automobile which was carrying a large 
quantity of intoxicating liquor, it is merely a matter of inference that he 
was transporting the liquor illegally or that there was any violation of 
law; that, if there was a violation of the federal laws by reason of the 
transportation of the liquor and of the state law by reason of the car 
running at a speed in excess of the statutory limit, nevertheless there is 
no proof that the accident was caused by either of these violations; and 
that, even though the insured was violating the law at the time of the ac- 
cident resulting in his injury and death, unless it be established affirma- 
tively that such violation was the cause of the accident, the defendant is 
liable. 

It appears to us certain that the insured was violating the federal 
statutes at the time the accident occurred, in that he was engaged in trans- 
porting liquor contrary to law; that the car was being driven at a very 
high rate of speed in order to enable the insured to reach Fargo with his 
contraband cargo during the nighttime; that this was for the purpose of 
enabling him to evade the officers of the law. It is very certain that the 
transportation of liquor contrary to law is an extremely dangerous business. 
Surely, no reasonable man can believe that one engaged in such an enter- 
prise is not much more subject to danger of accident than one whose busi- 
ness is that of selling automobile accessories and whose duties are those 
of a salesman and of supervising the business. Surely, every one must 
agree that the accident in this particular case occurred solely and only be- 
cause the insured and his companion were driving recklessly and taking 
every chance in order to avoid the possibility of apprehension on account 
of their unlawful undertaking. The car was very heavily loaded. Its 
speed was very great. When it turned turtle that happened which reasona- 
bly might have been expected. 

{1] The rule is, as the respondent contends, that in a case such as this 
the burden is upon the insurer of establishing affirmatively that an injury 
‘ to the insured, shown to be the result of an accident, is within some ex- 
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ception contained in the policy. 1 C. J. 497; 14 R. C. L. 1437; note, 9 
Ann Cas. 921; Hess v. Preferred Masonic Mutual Accident Association of 
America, 112 Mich. 196, 70 N. W. 460, 40 L. R. A. 444, and note; Stevens 
v. Continental Casualty Co., 12 N. D. 463, 97 N. W. 862; Red Men’s Fra- 
ternal Accident Association of America v. Rippey, 181 Ind. 454, 103 N. E. 
345, 104 N. E. 641, 50 L. R. A. (N. S.) 1006, and note. But here the de- 
fendant has successfully sustained the burden. 

[2] There is no question but that there is much authority to the effect 
that, under provisions in policies similar to the one here in question, the 
mere fact that the accident occurred while the insured was engaged in a 
violation of law does not exonerate the insurer, but to avoid liability he 
must further establish that the violation of law was the cause of or had 
some casual connection with the accident. 14 R. C. L. 1254; 1 C. J. 457, 
497; Townsend v. Commercial Association, 231 N. Y. 148, 131 N. E. 871, 
17 A. L. R. 1001; Supreme Lodge v. Crenshaw, 129 Ga. 195, 58 S. E. 628, 
13 L. R. A. (N. S.) 258, 121 Am. St. Rep. 216, 12 Ann. Cas. 307; Inter- 
state Co. v. Dalton, 165 Fed. 176, 91 C. C. A. 210, 23 L. R. A. (N. S.) 
722. It appears to us that it is not necessary to the decision of this case 
for us to enlarge upon that ,rule. It is at least most generous to the in- 
sured, and there are well-considered cases laying down a much broader 
and less restricted rule. Duran v. Standard Life & Accident Insurance 
Co., 63 Vt. 437, 22 Atl. 530, 13 L. R. A. 637, 25 Am. St. Rep. 773; Trav- 
elers’ Insurance Co. v. Seaver, 19 Wall. 531, 22 L. Ed. 155. It is sufficient 
for the purposes of this case to say that, in our judgment, this case comes 
within the narrower rule; that the accident was a direct consequence and 
result of the violation of the law; and that therefore there was. no liability 
on the part of the defendant company on account of the accident and in- 
jury. Thus holding as we do, it is unnecessary for us to consider or dis- 
cuss the other questions raised by the defendant’s answer, and we there- 
fore express no opinion as to the same. 

The respondent urges that, this being a case properly triable to a jury 
and the court having made its findings as to the facts, the same rule ap- 
plies with reference to the court’s findings as to the verdict of a jury in 
so far as affects their weight and consideration on appeal. It is true that, 
unless it appears that the findings are clearly against the preponderance 
of the testimony, they must stand. They are presumed to be correct. 
Richards v. N. P. Ry. Co., 42 N. D. 472, 478, 173 N. W. 778; Stavens v. 
Elevator Co., 36 N. D. 9, 161 N. W. 558; State Bank of Verona v. Maier, 
34 N. D. 259, 158 N. W. 346, and cases cited. In this case, however, there 
is no conflicting testimony, and the court made no specific findings as to 
whether the insured was engaged in a violation of the law at the time of 
the accident or as to whether or not, if he was so engaged, such violation 
was the cause of the accident. In any event, we believe that the only rea- 
sonable conclusion that can be arrived at from the record is that which 
we have heretofore expressed. 

Respondent further urges that under the authority of Yusko v. In- 
surance Co., 39 N. D. 66, 166 N. W. 539, the defendant, not having ten- 
dered back the premium paid by the insured, is estopped to now deny lia- 
bility. We think that the Yusko Case does not warrant this contention. 
There the property was destroyed, and there could be no further insur- 
ance against loss. There the defendant contended the policy was void, 
but made no tender back of premiums paid. The defendant in this case 
denied liability on account of this particular accident, but so long as the 
insured lived he continued to be insured as against all risks covered by 
the policy. There was no attempt at any time to avoid the policy. If 
lath desired to have the policy canceled, he should have made known his 
wish and demanded a return of the premium. There was no demand for 
payment on account of the policy until after the policy had expired. The 
insured died two days before that expiration. His estate might be entitled 
to a refund on account of those two days, but, even if so, we do not be- 
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lieve that under the circumstances, and especially in view of the fact that 
at the time of the trial the defendant company tendered back a much 
greater sum than the premium for the two days would have amounted to, 
this can make the defendant liable. 
The judgment must be reversed, ard the action dismissed, with costs 


to the appellant. 
Bronson, C. J., and Birdzell, Johnson, and Christianson, JJ., concur. 
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SURETY 


LONDON & LANCASHIRE INDEMNITY CO. OF AMERICA v. 
ENDRES et AL. 


In rE LEAVENWORTH BRIDGE CO. (No. 6154.) 


(United States Circuit Court of Appeals, Eighth Circuit. May 7, 1923.) 
290 Federal Reporter, 98 


1, ‘ean STATES — ASSIGNMENT OF CLAIMS AGAINST 
D. 

An assignment by contractors for public work to the surety on their 
bond of any sums which might become due them from the government 
under the contract to indemnify the surety for liability it ‘might incur 
on the bond held void under Rev. St. § 3477 (Comp. St. § 6383). 


(For other cases, see United States, Dec. Dig. § 111.) 


2. SUBROGATION — SURETY OF BANKRUPT ON GOVERN- 
MENT CONTRACT HELD SUBROGATED TO EQUITABLE 
eee ON EXTRA COMPENSATION PAID BY GOVERN- 

ENT. 

Where a contractor for government work became bankrupt, and it 
did not appear that other creditors were of the class protected by his 
bond as contractor, the surety on such bond, which was required to pay 
claims for labor and material furnished, held entitled by subrogation to an 
equitable lien on a fund paid by the government as compensation for extra 
expense incurred, beyond the contract price, in completing the work. 

(For other cases, see Subrogation, Dec. Dig. § 7[2].) 


Appeal from the District Court of the United States for the District 
of Kansas; John C. Pollock, Judge. 

In the matter of the Leavenworth Bridge Company, a copartnership 
composed of A. Rohr and Joseph W. Young, bankrupt; Benjamin F. 
Endres, trustee. From an order of the District Court, the London & 
Lancashire Indemnity Company of America appeals. Reversed. 


Murat Boyle, of Kansas City, Mo. (Harold J. Pack, of Washing- 
ton, D. C., and William S. Hogsett, of Kansas City, Mo., on the brief), 
for appellant. 

W. W. Hooper, of Leavenworth, Kan., for appellees. 


Before Lewis, Circuit Judge, and Booth and Johnson, District Judges. 


Lewis, C. J: This is an appeal from an order of the Bankruptcy 
Court allowing a claim of appellant, but refusing to give it a preference 
in payment out of a fund of $30,843.45 that came to Endres, Trustee of 
the bankrupt estate, under the Act of March 1, 1921 (41 Stat. 1156, 1164). 
These are the facts: 

_ In December, 1917, the Leavenworth Bridge Company, a co-partner- 
ship composed of A. Rohr and Joseph W. Young, contracted with army 
officers in charge at Fort Riley to construct a bridge over the Republican 
River at that place for the agreed consideration of $45,000.00. Appellant 
was surety on their bond as required by the Act of February 24, 1905, 
amending the Act of August 13, 1894 (28 Stat 278, 33 Stat. 811; Comp. 
Stat. § 6923), for performance of the contract, and obligated itself that 
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the contractor would pay for labor and material used. The bridge was 
completed, but owing to increase in wages and price of material it cost 
about $76,000,00 to construct it. An appropriation was made by Congress 
Act March 1, 1921. supra, to cover the difference. Three weeks after the 
Act was approved appellant brought suit in the Supreme Court of the 
District of Columbia against Young and Rohr. the Secretary of the Treas- 
ury and the Treasurer of the United States, to enjoin the latter from 
delivering to and paying, and the former from receiving a draft or war- 
rant for the amount of the appropriation and to have a lien adjudged in 
its favor against the fund for $10,909.17 which it as surety had been com- 
pelled to pay on judgments rendered against it for material used in the 
bridge, and $366.64 expended by it in that litigation. The Secretary and 
Treasurer were served the day the suit was begun and a temporary re- 
straining order issued. Young was served with copies of subpeena and 
complaint in Florida on March 25, and Rohr in Kansas on March 26, and 
on April 15 decree pro confesso was entered against them. On April 22. 
1921, a preliminary injunction issued. Five days before that suit was 
instituted the co-partnership assigned all of the fund to Manufacturers’ 
National Bank of Leavenworth, Kansas, for the benefit of all its creditors. 

The Secretary and Treasurer answered the complaint on April 22, 
wherein they “call attention to the absence of any allegation in the bill 
of complaint that either the United States or the defendants Joseph W. 
Young and A. Rohr, co-partners, doing business under the firm name and 
style of Leavenworth Bridge Company, have elected to make the sum al- 
leged to be due from the United States payable in the District of Colum- 
bia to the defendants last aforesaid; and inasmuch as debts due from the 
United States have no situs in the District of Columbia, these defendants 
aver that this. Honorable Court has no jurisdiction. power or authority to 
pass any order or decree herein which will protect the United States, in 
the absence of personal service upon the defendants Joseph W. Young 
and A. Rohr.” and they challenged jurisdiction as though they had moved 
to dismiss the bill. The Secretary and Treasurer doubtless relied on Wy- 
man v. Halstead, 109 U. S. 654, 3 Sup. Ct. 417, 27 L. Ed. 1068; Houston 
v. at 252 U. S. 469, 40 Sup. Ct. 369. 64 L. Ed. 667, and cases there 
cited. 

On April 8. 1921, the partnership and Rohr filed their petition in 
the Bankruptcy Court for the District of Kansas to be adjudged bank- 
rupts, and they were so adjudicated on April 9, and April 22 Endres was 
elected and qualified as Trustee. On May 15 Captain Dick, the disbursing 
officer of the War Department stationed at Fort Riley, issued and deliv- 
ered to Endres, as Trustee in Bankruptcy, a check for the full amount of 
the appropriation, drawn on the Treasurer of the United States, which 
was paid in due course. 

Appearing specially on May 17 Endres and Rohr jointly filed motions 
to dissolve the temporary injunction and stay the cause, and assigned as 
reason therefor “the bankruptcy of the Leavenworth Bridge Company and 
A. Rohr.” On May 27 leave to withdraw the motions was granted. The 
reason assigned was a proper one for special appearance, it was not there- 
after regarded by court and counsel as a general appearance, as will 
presently be seen, and we think it was not general; though we regard that 
as immaterial. 

On June 11, 1921, the Secretary in a letter to the Judge who had is 
sued the restraining order and preliminary injunction said he had just 
learned that the check had been issued and paid, and in explanation added: 


“Appropriations made by Congress for the armys are aggregated as 
‘Army Account of Advances,’ and it is assumed that moneys which had 
been placed at the disposal of Captain Dick for disbursement from ‘Army 
Account of Advances,’ have been charged by him with the amount of his 
check issued to the Trustee in Bankruptcy for Leavenworth Bridge Co.” 
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No further action was taken against the Secretary and Treasurer. 
By inaction the cause was abandoned as to them. Nothing further ap- 
pears to have been done in that suit until January 27, 1922, when appel- 
lant (plaintiff here) asked and obtained leave to amend its complaint. 
In the amendment it alleged the assignment of the fund to the Manufac- 
turers’ National Bank, the adjudication in bankruptcy on April 9, 1921, 
the appointment and qualification of Endres as Trustee and that it was 
necessary that they and Rohr be made parties defendant and asked that 
subpeenas issue. Pursuant thereto service was made on Endres and the 
Bank in Kansas on February 3, 1922, and on that service pro confesso 
was entered against them Iebruary 18, and final decree against them, 
Young and Rohr on March 23, 1922, wherein it is found, “the plaintiff 
is entitled to, and has a prior equitable lien upon, and a first claim on the 
sum of $30,843.45, payable by the United States to Leavenworth Bridge 
Company * * * against the claims and demand of every kind, descrip- 
tion or character of any of the said named defendants, against whom 
the decrees pro confesso were entered,’ naming as said defendants the 
Manufacturers’ National Bank, Rohr, Young and Endres as Trustee in 
Bankruptcy, and fixing the amount of appellant’s claim at $11,275.81. 
Thereafter appellant presented its claim based on that decree to the Bank- 
ruptcy Court, and asked that it be allowed a preference in payment out of 
the $30,843.45, in accordance with the decree. The record in that cause 
was put in evidence and it is brought here. The final decree, entered on 
the two decrees pro confesso, was rested on the allegations of the com- 
plaint as amended. It was therein alleged that the bridge was completed 
January 1, 1919, that final settlement was made with the contractor March 
1, 1919, that suits were brought by those who had furnished material for 
the bridge against the contractor and appellant as surety in September, 
1919, and judgments entered in the month following, that they were paid 
by appellant to the aggregate amount of its claim and the judgments as- 
signed to it, that the bridge company and Young and Rohr were each insolv- 
ent, that the plaintiff (appellant here) would suffer irreparable injury 
unless they were restrained and enjoined from receiving or demanding 
the warrant, check or draft for the appropriation or the proceeds thereof, 
that the bridge company made application in writing to appellant to be- 
come surety on its bond and in that application it and Young and Rohr 
agreed to indemnify it against liability and loss, and for that purpose as- 
signed and transferred to it all right, title and interest in the tools, plant, 
equipment and material at the bridge, that the surety should be subro- 
gated to all rights and properties of the bridge company in its contract, 
and all deferred payments were assigned to the surety company, also all 
moneys that might be due and payable at the time of a breach or that 
might thereafter become due and payable to the bridge company on ac- 
count of the contract should become the property of appellant to be cred- 
ited upon any claim made upon it as surety, that the plaintiff had a lien 
upon and a claim to the draft, check or warrant and the proceeds thereof, 
and that by reason of its suretyship it was entitled to the relief of subro- 
gation in the premises and to a decree adjudging an equitable lien against 
the draft and fund in its favor; it prayed accordingly. In the amendment 
to the bill filed January 27, 1922, it was alleged that the assignment of 
the amount of the appropriation by the bridge company to the Manufac- 
turers’ National Bank of Leavenworth was void under section 3477, Rev. 
Stat. (Comp. St. § 6383), that the bridge company and Rohr had been ad- 
judicated bankrupts on April 9, 1921, and that Endres was elected and 
qualified as Trustee of the bankrupt estate on April 22, 1921, and that the 
bank, Rohr and Endres should be made parties defendai.t, that they be en- 
joined from demanding or receiving a draft, warrant or check and from 
disposing of the proceeds or funds thereof, and again prayed as in the 
original bill. Service on him was had as above-noted. 

[1] We think the assignment of the contractor’s rights and prop- 
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erty to the surety made in the application to it to become surety gave 
no rights or claim to the appropriation, first, because there was no such 
intention in the minds of the parties when the application was made 
and the surety became bound; and, second, the purported assignment 
being purely contractual was void under section 3477 supra. National 
Bank of Commerce v. Downie, 218 U. S. 345, 31 Sup. Ct. 89, 54 L. Ed. 
1065, 20 Ann. Cas. 1116. We thus assume the Supreme Court gave no 
weight to the assignment set up and relied on, in reaching the conclusion 
on which it placed its finding, but made it on the claim of subrogation, 
which does not rest on contract, but is purely an equitable right growing 
out of the relation of the parties and circumstances in a proper case. It 
may be that the court acted without right after the fund had been re- 
moved from its jurisdiction, and that all of its procedure after May 15, 
1921, when the full amount of the appropriation was paid-over to Endres, 
the Trustee, was void. There can be no doubt, we think, of the exclusive 
jurisdiction of the Bankruptcy Court over the fund and its disposition 
after that date. Lazarus v. Prentice, 234 U. S. 263, 34 Sup. Ct. 851, 58 
L. Ed. 1305; U. S. Fidelity Co. v. Bray, 225 U. S. 205, 32 Sup. Ct. 620, 
56 L. Ed. 1055; Railroad Co. v. Hill, 229 U. S. 511, 33 Sup. Ct. 885, 57 
L. Ed. 1306; Clarke v. Larremore, 188 U. S. 486, 23 Sup. Ct. 363, 47 L. 
Ed. 555; Galbraith v. Grocery Co., 216 Fed. 842, 133 C. C. A. 46;:In re 
Diamond’s Estate, 259 Fed. 70, 170 C. C. A. 138. 

[2] But however that may be, the same facts on which the right to 
subrogation is claimed, were presented to the Bankruptcy Court that were 
considered by the Supreme Court, and if the claim is well founded there 
was error in not allowing to appellant a preference right against the fund; 
whether we consider the claim as finally established by the decree, or re- 
gard it on its merits at the time it was presented in bankruptcy. We note 
these additional facts, the bankrupt is indebted in an amount in excess of 
the appropriation, it does not appear that all of that indebtedness was 
contracted to meét expenditures for the bridge, nor the terms under which 
any of it was incurred in relation to the construction of the bridge, nor that 
any of those creditors were bound in any way to extend credit or assist- 
ance to the bankrupt in executing its contract. They had constructive 
notice that a bond was required of the contractor, of its terms and of the 
rights of the surety in relation thereto. Thosé rights remained unaffected 
on adjudication of bankruptcy unless superseded or annulled by the Bank- 
ruptcy Act (Comp. St. §§ 9585-56). The Trustee in that respect stands 
in the shoes of the bankrupt. Warehousing Co. v. Hand, 206 U. S. 415, 27 
Sup. Ct. 720, 51 L. Ed. 1117, 11 Ann. Cas. 789; Railway Co. v. Hurley, 
153 Fed. 503, 82 C. C.\A. 453; Id.. 213 U. S. 126, 29 Sup. Ct. 466, 53-L. 
Ed. 729. If there be, as claimed, an equitable right to subrogation and it 
antedated adjudication more than four months, there is no provision of 
the Bankruptcy Act that avoids it. It is argued that the appropriation was 
a mere gratuity, and having been given without legal obligation to do so, 
no rights can be asserted in it. In the sense of its having been made 
without obligation, it may be said to have been a gratuity. The Act of 
March 1, 1921, was doubtless passed because of a realization of a’ moral 
obligation to make further payment to the contractor. The recitation of 
the Act discloses as much. It reads: 


“To pay the Leavenworth Bridge Company, of the City of Leaven- 
worth, Kansas, the sum of $30,843.45, in settlement for extra expense in 
the building of the bridge across the Republican River at Fort Riley, Kan- 
sas, such extra expense being the increased cost of labor due to direct 
Government compétition in the local labor market and overhead costs dur- 
ing the period subsequent to the original completion date, which extra 
was required because such labor as was available was incompetent.” 


We take this to mean that the amount appropriated was not a mere 
gratuity, but as further compensation for the construction of the bridge. 
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and in this sense should be regarded as an increase to the consideration 
named in the contract. Under the views expressed as to the facts and 
relation of the parties we think Henningsen v. U. S. Fidelity & Guaranty 
Co., 208 U. S. 404, 28 Sup. Ct. 389, 52 L. Ed. 547; s. c. 143 Fed. 810, 74 
C. C. A. 484, and Prairie State Bank v. U. S., 164 U. S. 227, 17 Sup. Ct. 
142, 41 L. Ed. 412, are determinative in favor of the claimant, and that 
there was error in the refusal to allow its claim with preferential payment 
out of the appropriation to the extent of $11,275.81. 
Reversed with directions to make the allowance as above stated. 


MARYLAND CASUALTY CO. v. GATES. (No. 2042.) 
(United States Circuit Court of Appeals, Fourth Circuit. May 21, 1923.) 
290 Federal Reporter, 65. 


1. UNITED STATES MARSHALS—MARSHAL NOT MERE TRES- 
PASSER IN SEIZING GOODS UNDER WRIT. 


A marshal, acting strictly in pursuance of a statute and under decrees 
and orders of court, with appropriate bonds given to support his action, 
cannot be held liable as a mere trespasser for seizing and holding property 
under a writ of replevin. 


(For other cases, see United States Marshals, Dec. Dig. § 31.) 


2. UNITED STATES MARSHALS—REPLEVIN SUIT FOR PLAIN- 
TIFF RES JUDICATA ON ISSUE AS TO VALIDITY OF 
SEIZURE. 


In an action on the bond against a United States marshal for wrongful 
seizure of property under a writ of replevin, a judgment for replevin plain- 
tiff for the possession of the property held res judicata as to the validity 
of the marshal’s seizure under the writ of replevin. 


(For other cases, see United States Marshals, Dec. Dig. § 36.) 


3. ESTOPPEL—“EQUITABLE ESTOPPEL” OPERATES ON GEN- 
ERAL PRINCIPLES OF EQUITY. 


“Equitable estoppel” operates to prevent a party from asserting his 
rights under a technical rule of law, when he has so conducted himself that 
it would be contrary to equity and good conscience for him to allege and 
prove the truth. 

(For other cases, see Estoppel, Dec. Dig. § 52.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Estoppel in Pais.) 


4. UNITED STATES MARSHALS—OWNER OF PROPERTY MUST 
SUE ON BOND FOR WRONGFUL SEIZURE. 


An action against a surety for the wrongful seizure by the marshal of 
property under writ of replevin cannot be maintained by one who prior to 
the replevin suit had participated in the organization of a corporation, in 
which her interest’in the property was represented by one-half of the cor- 
porate stock, the other one-half being owned by her sister, to whom the 
property had been awarded in a prior action, and the shares of stock having 
been issued and the new company having begun business; the fact that 
the property had not beeri delivered to the corporation because of the insti- 
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tution of the replevin suit not affecting the right of such corporation, 
rather than plaintiff, to sue for wrongful seizure. 


(For other cases, see United States Marshals, Dec. Dig. § 36.) 


In Error to the District Court of the United States for the District of 
Maryland, at Baltimore; John C. Rose, Judge. 

Action at law by Sue Phillips Gates against the Maryland Casualty 
Company. Judgment for plaintiff, and defendant brings error. Reversed. 


Walter L. Clark, of Baltimore, Md. (Soper, Bowie & Clark, of Balti- 
more, Md., on the brief), for plaintiff in error, 

John G. Barnes, of Seattle, Wash., and George A. Finch, of Baltimore, 
Md. (C. P. Barnes, of Cumberland, Md., on the brief), for defendant in 
error. 


Before Woods and Waddill, C. JJ., and Webb, D. J. 


Wappitt, C. J. This action was instituted against the plaintiff in 
error as surety on the official bond of John M .Boyle, United States mar- 
shal for the Western district of the state of Washington, to recover dam- 
ages alleged to have been sustained by the defendant in error by reason 
of the unlawful seizure of certain property described .in the declaration, 
claimed to have been unlawfully seized and taken by the marshal from the 
possession of the defendant in error, which he declined to return on due 
demand being made therefor. The facts bearing on the case are in many 
respects most unique and unusual, and may briefly be stated as follows: 

Some 30 years prior to the happening of the incidents out of which 
this suit arose, Edward C. Curtis, of Seattle, Wash., a photographer of 
reputation, conceived the idea of preserving for future generations the life 
history of the rapidly vanishing Indian tribes of North America, and to 
represent the same by photography as well as historically. He worked 
diligently in pursuit of his ambition, and established and maintained for 
many years a large studio at Seattle, in which he gathered some 40,000 
negatives of Indian subjects, masses of field notes, Indian curios, and data 
of all kinds necessary to complete the work, ‘under the title of “North 
American Indian.” The publication, as planned, was to consist of 20 vol- 
umes and 20 portfolios, the latter to contain large prints of Indian subjects, 
and the other volumes to contain reading matter and small pictures. The 
edition was limited to 500 sets, and was to be sold only by subscription, at 
the price of $3,000 a set, which was later increased to $4,000. Mr. Curtis 
succeeded in interestiny capitalists in his undertaking, who advanced large 
sums of money, upon agreement by Curtis to store in safety deposit vaults 
in Seattle all Indian photographic plates, negatives and positives, then 
owned by him and in his studio at Seattle, with all Indian manuscripts and 
notes and data thereafter obtained, and to deliver the warehouse receipts 
therefor; said Curtis, however, reserving the right to use everything so de- 
posited in the publication of the North American Indian. The business grew, 
and was finally incorporated in the state of New York, under the title of 
“North American Indian,” and the publication was transferred to New York; 
said Curtis having in the meantime transferred by proper bill of sale to the 
North American Indian corporation all of his interests in said properties, 
as well that in Seattle as in New York, and went to New York, where 
he stayed for a long time and conducted the business as president of the 
new company, leaving the Seattle part, viz., the photographic and curio 
business, to be conducted by his representatives there, using much of the 
output in connection with the New York publication. 

Pending these transactions, some time in the year 1919, a divorce suit 
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was instituted by Mrs. Curtis against her husband, in the local court at 
Seattle, and during that year the divorce was granted to Mrs. Curtis, and 
as a part of the decree Mr. Curtis was ordered to turn over to Mrs. Curtis 
various properties, including the studio at Seattle, and all rights, privileges, 
franchises, and permits which he had, through any agreements or contracts 
with the North American Indian, to sell or display Indian pictures and 
products of the North American Indian, and said Curtis was restrained 
from selling or disposing of the property. The portion of the decree af- 
fecting the property was appealed from, and on the 6th of April, 1920, was 
affirmed by the appellate court. 

Mrs. Sue Phillips Gates, the defendant in error in this suit, a sister of 
Mrs. Curtis, some time in July, 1919, pending the appeal from the divorce 
decree, agreed with her sister, Mrs. Curtis, in anticipation of the affirmance 
of the decree appealed from, that they would form a corporation to thereaf- 
ter conduct the business. There were to be 15,000 shares of stock issued, of 
which Mrs. Curtis was to own 7,200 and Mrs. Gates 7,200, leaving 600 
shares unissued. Mrs. Curtis was to transfer to her sister certain portions 
of the property, viz. the “Indian property,” which the latter was to turn 
over to the corporation in payment of her stock and Mrs. Curtis was 
likewise to deliver to the corporation the “portrait” portion of the business, 
in payment of her 7,200 shares of stock. Mrs. Gates paid nothing for the 
property which she claims she was to receive, because of her sister’s desire 
to have her in the business, on account of her experience in previously 
operating the same, and they thus became jointly interested in the new en- 
terprise. The company did no active business until after the decision of the 
6th of April, 1920, affirming the decree of the lower court and which did 
not become operative for 30 days after it was entered. Within four days 
of the actual rendition of the decree of the appellate court, to wit, on the 
10th of April, 1920, a bill of sale was executed by Mrs. Curtis to Mrs 
Gates, covering the Indian property agreed to be transferred to her, on 
the formation of the company, and while there is nothing to show the 
formal transfer of the property from Mrs. Gates to the new company, she 
received the 7,200 shares of stock based upon the transfer, and the company 
was organized, and proceeded with its business; Mrs. Curtis being presi- 
dent, and Mrs. Gates vice-president and secretary thereof, 

On the 19th of April, 1920, and within the 30 days of the announce- 
ment of the decision of the Supreme Court on the 6th of April (110 Wash. 
644, 188 Pac. 771), the action of replevin in which the property was seized 
by the marshal, and out of which this suit arose, was instituted in the 
United States District Court for the Western District of Washington, 
Northern Division, by the “North American Indian,” a corporation of the 
state of New York, against Edward S. Curtis and Clara J. Curtis and the 
Curtis Studio Incorporation, to recover property at Seattle, claimed to be 
owned by the North American Indian, and of which the portion claimed by 
Mrs. Curtis was part. Proper bond having been given in the replevin suit, 
the marshal, Boyle, on the 19th of April, 1920, made seizure of the prop- 
erty, which action is claimed to be the trespass by him committed in this 
suit. On the 22d of April, Mrs. Gates:served on the marshal her third party 
claim, supported by affidavit, as owner of the property levied on, and charged 
that the writ under which the marshal possessed himself of the same was 
void, and demanded the return of the goods. The marshal thereupon de- 
manded of the plaintiff in the replevin suit an indemnifying bond, as re- 
quired by statute, which was duly given, and neither the claimant, Mrs. 
Gates, nor the defendant in the replevin suit, gave or offered to give bond, 
entitling them to the retention of the property, and the same was left in 
Possession of the plaintiff in the replevin suit. 

That suit was regularly proceeded with, and twice tried in the United 
States District Court for the Western District of Washington, with the 
result that the property, including that seized by the marshal, was held to 
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belong to the North American Indian, plaintiff in the replevin suit. From 
that decision an appeal was taken to the United States Circuit Court of 
Appeals for the Ninth Circuit, in which the action of the lower court was 
affirmed. 277 Fed. 909. Pending the hearing of this case in the federal 
court, in which Mrs. Gates filed her, third party claim, she was in court 
during both trials, was cognizant of what was done, and what would be 
the effect of the decision. She was the vice-president and secretary of 
the new company formed by her sister and herself, to use the property: in 
the event of recovery. Her counsel in making the third party claim was 
her present counsel, 2s he was also counsel for her sister, Mrs. Curtis, and 
at the first trial she was called and examined as a witness in behalf of 
Mrs. Curtis, 

During the pendency of these proceedings, and of the litigation re- 
ferred to, this suit was on the 14th of October, 1920, instituted in the 
Maryland district on the marshal’s bond, the marshal not being made a 
party, and was tried on the 5th of June, 1922, and a verdict rendered for 
the defendant in error for $10,000, on the day on which the Circuit Court 
of Appeals for the Ninth Circuit rendered its decision in the replevin suit, 
and judgment was subsequently entered on the 21st of June in the court at 
Baltimore, on the verdict of the jury, against the plaintiff in error, from 
which action this writ of error was sued out. 

Many errors are assigned to the action of the trial court, covering rul- 
ings upon the pleadings and admission and rejection of testimony, in giv- 
ing and refusing instructions, and to the charge of the court, and the 
rendition of judgment in favor of the defendant in error upon the verdict. 
These assignments need not be gone into in detail, though many of them 
present troublesome and difficult questions, as in our view the case should 
turn upon the effect to be given to the action of the defendant in error in 
making her third party claim to the property, and her subsequent course 
and conduct in connection with the trial of the replevin suit in which she 
asserted such claim, and whether she is not estopped from maintaining this 
suit, and whether the same should not have been instituted, if maintainable 
at all, in the name of the Curtis Studio of Seattle, the corporation organ- 
ized by herself and Mrs. Curtis, her sister, the defendant in the replevin 
proceeding. These questions will be specifically considered. 

[1] First. The weakness of the defendants case, as presented by coun- 
sel in argument, is that the marshal in what he did is treated as a tres- 
passer, and the action of the court in the replevin suit as void, because an 
action of replevin did not lie in the courts of the state of Washington, and 
no rights could be secured thereunder, or protection had to those depend- 
ing thereon. Neither of these positions is correct. In no event could an 
officer acting strictly in pursuance of a statute and under decrees and orders 
of court, with appropriate bonds given to support his action, be treated as 
a mere trespasser. 23 R. C. L. pp. 895, 896, 897; 24 R. C. L. 945. Nor is 
the position well taken as to the right to maintain the replevin action. This 
identical question was raised in the District Court in that state, and the 
Circuit Court of Appeals, and decided by each court adversely to the con- 
tention; the Circuit Court of Appeals well saying that the irregularity 
specified was in no measure prejudicial to the defendant. Moreover, the 
Supreme Court of the state of Washington only recently entertained a 
replevin suit instituted by the new corporation organized and owned by 
the defendant in error and her sister, Mrs. Curtis, against one claiming 
portions of the property involved, and acting through the same counsel as 
represents the defendant in error here. Curtis Studio v. Lennes, 208 
Pac. 79. 

Second. Is the defendant in error estopped from maintaining this 
action by the judgment of the United States District Court for the Western 
District of Washington in the replevin suit involving the identical property 
here, by reason of her relation to the property and the parties, and her 
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action and conduct in connection with the litigation? The correct answer 
to this inquiry involves the doctrine of res judicata, estoppel, and equitable 
estoppel, and when the same should apply as a relief against transactions 
once lawfully -closed. 

[2] Res judicata, as a branch of estoppel, is based upon the fact that 
litigation must cease sometime, and that, where a particular issue has been 
tried and decided by the court, the same issue will not be tried again be- 
tween the same parties and their privies. Undoubtedly a judgment in the 
replevin suit in the United States District Court for the Western District 
of Washington against the North American Indian, would have protected 
Mrs, Curtis and her sister and privy, the defendant in error here, claiming 
under her. Hence, upon the happening of the directly contrary result, the 
judgment in favor of North American Indian operated and became ef- 
fective to protect that corporation from further attempt on the part of 
either Mrs. Curtis or Mrs, Gates, or those claiming under them, or either 
of them, to recover the property in dispute. 

[3] The difference between equitable and legal estoppel is well stated 
by Chief Justice Perley, speaking for the Supreme Court of New Hamp- 
shire, as follows: 


“The equitable estoppel and legal estoppel agree indeed in this: That 
they both. preclude from showing the truth in the individual case. The 
grounds, however, on which they do it, are not only different, but directly 
opposite. The legal estoppel shuts out the truth, and also the equity and 
justice of the individual case, on account of the supposed paramount im- 
portance of rigorously enforcing a certain and unvarying maxim of law. 
For reasons of. general policy, a record is held to import incontrovertible 
verity; and for the same reason a party is not permitted to contradict his 
solemn admission by deed. The same is equally true of legal estoppel by 
matter in pais. Legal estoppels exclude evidence of the truth and the 
equity of the particular case to support a strict rule of law on grounds of 
public policy. Equitable estoppels are admitted on the exactly opposite 
ground of promoting the equity and justice of the individual case by pre- 
venting a party from asserting his rights under a technical rule of law 
when he has so conducted himself that it would be contrary to equity and 
good conscience for him to allege and prove the truth.” Horn v. Cole, 51 
N. H. 287, 289, 12 Am. Rep, 111, and approvingly cited in Pomeroy’s 
Equity Jurisprudence, § 802. 


This authority seems strikingly appropriate here. Mrs, Gates, the de- 
fendant in error, of her own accord, appeared in the replevin suit in the 
federal court, and asserted her alleged third party rights, forcing the giving 
of the indemnifying bond by the plaintiff in that suit. The suit was vig- 
orously prosecuted, Mrs. Gates and her sister, Mrs. Curtis, with whom she 
was interested, actively participating therein, and from every just and 
equitable consideration she should be as. much bound by the judgment as 
was her sister. She was identified with the property in dispute even before 
possession thereof had been awarded to her sister, and the same was to be 
used for the benefit of the new company which she was to manage. She 
was directly interested in the outcome of the litigation, as a favorable :de- 
cision would set at rest the title of her sister, with whom she was privy. 
They were represented by the same counsel. She was vice-president and 
secretary of the company, and was to conduct the new business with the 
property in suit, and she was cognizant of the purpose and progress of the 
litigation, and the issues therein. She was present-in person at both trials, 
as was her counsel. At the first trial she testified in favor of her ‘sister, in. 
whose success she was vitally interested. In these circumstances, she is as ° 
much bound by the result of the litigation as if she had been technically 
and formally a party. 

This is unquestionably the rule in the state of Washington. The case 

9——Vol. LXI, 
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of Shoemake v. Finlayson, 22 Wash. 12, 60 Pac. 50, will be found of special 
interest. There the plaintiff sought to recover possession of real property, 
and to cancel a sheriff’s deed. Plaintiff was the husband of Mary A. 
Shoemake, who had been plaintiff in an action brought against Finlayson 
and the sheriff, for the purpose of enjoining the execution of the sheriff’s 
deed to the identical premises involved in this suit. There was a judgment 
against Mrs. Shoemake in the sheriff’s case. She had claimed to be the 
owner in fee under a deed from her husband, but the court held the deed 
from the husband to the wife was void. Then Shoemake attempted to 
cancel the sheriff’s deed, and the court said: 


“The plaintiff in this action was a witness on the trial of the former 
action and was fully acquainted with the character and object of that action, 
and the issues made therein. He was directly interested in the result, and 
in sustaining the title of his grantee, which was assailed therein, and, un- 
der such circumstances, he is estopped by the judgment as fully as if he 
had been a nominal party thereto”——citing Douthitt v. MacCulsky, 11 Wash. 
601, 40 Pac. 186, and cases cited. 


The Supreme Court of Washington, in a very recent litigation therein 
affecting portions of the property claimed to have been recovered by Mrs. 
Curtis under the divorce decree, in which the new company owned and 
organized by the two sisters, Mrs. Curtis and Mrs. Gates, was plaintiff, 
passed upon the effect of the appearance of the defendant in error in the 
very case in the federal court, impleaded here, which would seem to put at 
rest that question. The court, speaking through Judge Mackintosh, said: 


“* * * Tt was also erroneous for the court to withdraw the de- 


fense of estoppel raised by appellant’s second affirmative defense; the law 
being that persons, although not parties to a litigation, who are witnesses 
in the trial of a former action involving the same property although 
between different parties, and who are fully acquainted with the char- 
acter of the former action, and the issues there involved and are directly 
interested in the result and in sustaining the title in one of the parties to 
that action are estopped by the judgment as fully as if they had been 
nominal parties thereto. Douthitt v. MacCulsky, 11 Wash. 601, 40 Pac. 
186; Shoemake v. Finlayson, 22 Wash. 12, 60 Pac. 50; Masterson v. Union 
Bank & Trust Co., 86 Wash. 560, 150 Pac. 1126. L. R. A. 1918A, 531. 
If it were shown in this case that in the District Court of the United 
States an action was waged between the parties under whom the appel- 
lant is claiming title, and the parties who are asserting title adversely 
thereto and making a claim in conformity with that now presented by the 
respondent, that the officers of the respondent (they being all the execu- 
tive officers of the respondent) were in attendance upon that trial, one 
as attorney, one as a party, and one as a witness, and were familiar with 
all the issues in that litigation, under the doctrine of the cases cited above, 
their conduct would estop the corporation of which they are officers from 
now taking a position contrary to that assumed by them at that time.” 
Curtis Studio of Seattle v. Lennes (Wash.) 208 Pac. 79, 81, supra. 


Third. Can this suit be maintained in the name of the plaintiff, the 
defendant in error, or should’ it have been instituted in the name of the 
new corporation, Curtis Studio of Seattle? This involves the question of 
ownership of the property sued for in the replevin suit, and whether Mrs. 
Gates ever legally acquired title thereto, because of lack of possession of 
the property, personally or through her grantor, at the time of the seizure, 
if she had not lawfully parted with her rights and irterests therein by her 
transfer of the same to the Curtis Studio of Seattle. This depends largely 
upon a correct understanding of the testimony, from which a few ex- 
cerpts will be made from. the evidence of the defendant in error. On di- 
rect examination, she said: 
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“Q. What had been the transaction between Mrs. Curtis and you, if 
anything, in relation to the purpose of turning this property over to you, 
and the reason for it? A. I had been in the business, and she had not 
ever been in public life, and I understood the handling of the business end 
of it, and so I made the change from living in Spokane, and came to 
Seattle and took part in the business. Prior to this time we had formed a 
corporation and I had subscribed for shares of shock in the corporation. I 
paid for my stock in the Curtis Studio, Incorporated, with the Indian nega- 
tives and curios. 

“The Court: Mrs. Curtis transferred—I will say, rather than gave or 
sold to you—transferred the Indian negatives to you, and you paid for 
the stock in this newly incorporated thing by turning over to this newly 
incorporated thing what your sister had transferred to you? 

“The Witness: Yes; for my business ability in the Studio.” 


Witness further testified upon re-examination and recross-examina- 
tion as follows: 

“Q. Did you intend to testify or convey the idea that any of this In- 
dian property was to be given back to Mrs. Curtis, or to a corporation 
in which Mrs. Curtis was to have a half interest? A. That was to go in 
the business. Mrs. Curtis paid for her 7,200 shares of the stock with the 
other part of the business; the portrait business. No part of her 7,200 was 
to be paid out of this Indian property; that was to be my part.” 


Upon cross-examination : 


“I was to get 7,200 of stock, and Mrs. Curtis was to get 7,200 of 
stock. : 
“Q. You did not put in any actual cash in this corporation, or it was 
not intended that you should put in any actual cash in this corporation, at 
all? A.I was to give my services. 

“Q. Was the stock to be issued for your services, or wasn’t it to be 
issued for this property of Mrs. ? A. This property; but Mrs. 
Curtis felt she could not go on with that business without any assistance, 
and so that— 

“Q. You would be equal stockholders, but you would not put in any 
cash? A. No. 

“Q. She simply transferred this personal property to you, so that you 
could turn it in and get the stock; that is correct, isn’t it? A. Yes; I 
was to go in business with her.” 


It seems entirely clear, from the testimony in this case, that as early 
as July, 1919, the two sisters, in anticipation of the favorable outcome of 
Mrs. Curtis’ divorce proceedings, organized the corporation; its purpose 
being to continue the studio business at Seattle. The stock was duly is- 
sued, the same to be paid for by their respective interests in the property 
involved in the replevin litigation herein mentioned. Mrs. Curtis was to 
give to her sister the “Indian Curio” property, to be in payment of her 
part of the stock, and Mrs. Curtis was in turn to put in the “picture part” 
of the property, in settlement for her stock. 

[4] Manifestly the property thus set aside for Mrs. Gates was not 
for general disposal by her, as it constituted just what was to be used 
in conjunction with the other property of Mrs. Curtis, in the conduct 
of the new business, and was chiefly valuable for that reason, and without 
which there would have been no business to conduct. The corporation 
was organized, Mrs. Curtis being made president, and Mrs. Gates vice 
president and secretary, and the stock issued based upon the input by the 
two sisters of the property described, each of them receiving 7,200 shares 
of stock as agreed upon. The business was started, and the new company 
sued in at least one instance to recover property claimed to have been 
diverted from that recovered in the divorce litigation. The fact that the 
property has not been delivered is because of the outcome of the replevin 
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litigation. It by no means follows that the new company is not the owner 
thereof, as far as the same is capable of production, as it is of all rights 
and interests accruing through it or arising therefrom, and this follows 
from the issue of the stock in payment therefor. 

The successful outcome of this suit, if it could be maintained in 
the name of the defendant in error, instead of that of the corporation, 
would leave the latter the owner of the property, without having the 
same, with its stock issued, outstanding and unpaid for, and the de- 
fendant in error, who neither delivered the property on the faith of 
which the stock was issued, or paid for her stock, the owner of a judg- 
ment growing out of the alleged unlawful seizure of the property for 
$10,000, which she could collect and expend at will, without the slight- 
est regard to the company, or her obligations and liabilities therein and 
thereto. The suit should have been instituted in the name of the com- 
pany. The amount of the judgment recovered is an asset of the cor- 
poration, liable for its obligations, and, after payment of the same, is 
for the benefit of all its stockholders alike. 

Fourth, The court’s conclusion upon the whole case is that there 
is no evidence legally sufficient to entitle the plaintiff to recover, and 
that a verdict should have been instructed for the defendant. 

Reversed. 


AMERICAN SURETY CO, OF NEW YORK v. DE WALD. 
(No. 14586.) 


(Court of Appeals of Georgia, Division No. 1. July 10, 1923.) 
118 Southeastern Reporter, 703. 


(Syllabus by the Court.) 


MECHANICS’ LIENS—MAY MAINTAIN SUIT IN CONTRACT- 
OR’S BOND FOR USE OF MATERIALMEN. 


The court properly overruled the general and special demurrers inter- 
posed to the petition. 


(For other cases, see Mechanics’ Liens, Dec. Dig. § 317.) 


Error from City Court of Savannah; Davis Freeman, Judge. 

Action by Mrs. N. J. De Wald, for use, etc., against the American 
Surety Company of New York. Judgment for plaintiff on demurrer, and 
defendant brings error. Affirmed. 


This is a suit by Mrs. N. J. De Wald, brought in her own name for 
the use of Barfield-Chapman Company, against the American Surety Com- 
pany of New York, on a contractor’s bond. Her petition shows, in sub- 
stance, the following material facts:: Mrs. De Wald entered into a con- 
tract with Wm. P. R. Monroe, a contractor, for the construction of a 
bungalow and outbuildings. A contractor’s bond was furnished by the 
American Surety Company of New York, This bond, which was executed 
by Monroe as principal and the American Surety Company as surety, named 
Mrs. De Wald as the obligee, and contained the following condition: 


“Now, therefore, the condition of this obligation is such that, if the 
principal shall faithfully perform the contract on his part, and satisfy all 
claims and demands incurred for the same, and shall fully indemnify and 
save harmless the owner from all cost and damage which she may suffer 





Surety.] American Surety Co. of New York v. De Wald. 133 


by reason of failure so to do, and shall fully reimburse and repay the 
owner all outlay and expense and damages, including all reasonable at- 
torney’s fees incurred in enforcing her rights hereunder, and which the 
owner may incur in making good any such default, and shall pay all per- 
sons who have contracts directly with the principal for labor or materials, 
or who may furnish labor or materials for the erection thereof, then this 
obligation shall be null and void; otherwise, it shall remain in full force 
and effect.” 


Barfield-Chapman Company, under a contract with Monroe, the con- 
tractor, furnished certain plumbing material and did certain plumbing work 
ori the house, to the amount of. $761.50, for which it has not been paid. 
These materialmen recorded their lien upon the property of Mrs. De Wald. 
Subsequently to the furnishing of material and labor by Barfield-Chapman 
Company and the recording its lien, but prior to the completion of the 
house, Monroe, the contractor and principal in the bond, was adjudicated a 
bankrupt. The American Surety Company filed both general and special 
demurrers to the petition, all of which were overruled by the court, and it 
is to this judgment that exception is taken. 


Stephens, Barrow & Heyward, of Savannah, for plaintiff in error. 
H. W. Johnson and Jacob Gazan, both of Savannah, for defendant in 
error. 


BroyLes, C. J. (after stating the facts as above). The main question 
raised by the demurrers, and the only one which we deem it necessary. to 
discuss, is whether or not this suit can be maintained in the name of Mrs. 
De Wald for the use of the materialmen? We think it can. In some 
states an action upon a contract may be brought directly by the beneficiary 
in his own name, in order to avoid circuity of action. See 27 Cyc. 314, and 
cases cited in footnote. But the rule is different in Georgia. Our statute 
upon this subject is as follows: 


“As a general rule, the action on a contract, whether express. or im- 
plied, or whether by parol or under seal, or of record, must be brought 
in the name of the party in whom the legal interest in such contract is 
vested, and against the party who made it in person or by agent.” Civil 
Code 1910, § 5516. 


And in the case of North British & Mercantile Ins. Co. v. Speer, 7 
Ga. App. 330, 66 S. E. 815, it was held: 


“When A. makes a contract with B. for the benefit of C., or when C. 
is equitably or justly entitled to claim the benefit of a contract made by A. 
with B., C.’s right is to sue in the name of A., as nominal plaintiff suing 
for the use of C. In such cases C. has the right to use A.’s name, even 
without the latter’s consent. Fain v. Garthright, 5 Ga. 6; Calhoun v. 
Tullass, 35 Ga. 119 (2), 124; Kennedy v. Gelders, ante [7 Ga. App.] 241. 
* * * Many states allow such actions to be brought directly; Georgia 
does not. Empire State Insurance Co. v. Collins, 54 Ga. 376.” 


See, also, Hawkins v. Central Railway Co., 119 Ga. 159 (6), 46 S. E. 82. 

‘The only obligee named in the bond in the present case is Mrs. De 
Wald, and the Barfield-Chapman Company, for whose use the suit is 
brought, although not named in the bond, is clearly a beneficiary there- 
under. This action, therefore, is proceeding in strict conformity to the 
oc law, and the petition was not subject to any of the demurrers in- 
erposed, 


Judgment affirmed. 
Luke and Bloodworth, JJ., concur. 
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HOPKINS v. NATIONAL SURETY CO. er at; (No. 25436.) 
(Supreme Court of Louisiana. June 4, 1923. Rehearing Denied July 11, 
1923.) 


97 Southern Reporter, 297. 


(Syllabus by Editorial Staff.) 


1. PRINCIPAL AND SURETY — SURETYSHIP; RECORD AND 
JUDGMENT AGAINST STREET RAILROAD HELD ADMIS- 
SIBLE AGAINST ITS SURETY. 


In action against surety on indemnity bond given by street railroad 
company under city ordinance conditioned for payment for injuries sus- 
tained through operation of its vehicles, record and judgment in action 
against the railroad company, though not conclusive, are admissible. 


(For other cases, see Principal and surety, Dec. Dig. § 145[1].) 


2. CARRIERS — EVIDENCE HELD TO SUSTAIN JUDGMENT 

AGAINST STREET RAILROAD COMPANY’S SURETY. 

In action against surety on indemnity bond given by street railroad 
company securing payment for injuries sustained in operation of its vehi- 
cles, evidence that plaintiff was injured while alighting from vehicle and 
as to nature of her injuries held to sustain verdict independent of judgment 
against the railroad company. 


(For other cases, see Carriers, Dec. Dig. § 11.) 


3. CARRIERS — INDEMNITY BOND OF STREET RAILROAD 
COMPANY COVERING PARTICULAR CAR HELD TO COVER 
INJURY TO PASSENGER ON TRAILER. 

Under ordinance requiring street railway company to give bond to 
secure payment for injuries caused by operation of each vehicle, bond 
covering operation of particular motor car covered injury to a passenger 
carried on trailer attached to such motor car. 


(For other cases, see Carriers, Dec. Dig. § 11.) 


4. PRINCIPAL AND SURETY — SURETYSHIP; ATTORNEY’S 
FEES NOT RECOVERABLE WHEN PLAINTIFF DID NOT 
RECOVER AMOUNT SUED FOR. 

Where person injured while passenger of street railway company sued 
surety on its indemnity bond for $10,000, but recovered only $5,000, the 
amount of the bond, she was not entitled to 10 per cent. as attorney’s fees, 
under Act No. 225 of 1918. 


(For other cases, see Principal and surety, Dec. Dig. § 166.) 


Appeal from Civil District Court, Parish of Orleans; Fred D. King, 


by Mrs. Augusta Hopkins against the National Surety Com- 
pany and others. Judgment for plaintiff, and defendant named appeals. 
Amended and affirmed. 


Wm. B. Grant, of New Orleans, for appellant National Surety Co. 
Paul W. Maloney, of New Orleans, for appellee. 


St. Paut, J. This case is the sequel to Hopkins v. N. O. Railway & 
Light Co., 150 La. 61, 90 South. 512, 19 A. L. R, 1362, wherein this plain- 
tiff obtained judgment for $10,000 against the railway company for per- 
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sonal injuries received by her whilst a passenger on one of said defendant’s 
cars. . 

This suit. is filed against the surety on a certain indemnity bond given 
by said railway company under an ordinance of the city of New Orleans, 
requiring bond to be furnished in the sum of $5,000 for each vehicle used 
in transporting passengers over a fixed route, and containing a stipulation 
granting a right of action thereon to any one sustaining any injury to his 
person or property by the fault of the person operating said vehicle or 
his employees. : 


[1] On the trial of the case the judge admitted over the objection of 
defendant, the record and judgment in the case of Hopkins v. N. O. Rail- 
way & Light Co, aforesaid. 

Of course said judgment was‘not conclusive in this defendant. Hors- 
themke v. National Surety Co., 151 La. 55, 91 South. 544. And it has 
been held that a judgment against the principal is not even prima facie 
evidence against a surety. Lartigue v. Baldwin, 5 Mart. (O. S.) 193. 

But there is very respectable authority for the position that a judg- 
ment against a principal is prima facie evidence against a surety, though 
not conclusive. Clark v. Carrington, 7 Cranch. 308, 3 L. Ed. 354; Drum- 
mond v. Prestman, 12 Wheat. 515, 6 L. Ed. 712. There is also abundant 
authority that a judgment is prima facie proof of a debt even against 
third persons, who are not even sureties. Judson v. Connolly, 5 La. Ann. 
400, citing Fox v. Fox, 4 La. Ann. 135, and Serapurn v. La Croix, 1 La. 
379. See, also, Morgan v. Yarborough, 13 La. 76, 33 Am. Dec. 553, and 1 
Hennen Digest, p. 588, Nos. 2, 3, 4, 8, 11, 13. 

Indeed no one would pretend that a note or mortgage was not prima 
facie evidence of the debt it represents; and no valid reason can be as- 
signed why a judgment which is the highest evidence of a debt, should 
not also be prima facie evidence thereof against every one, though of 
course it is not conclusive. A note or mortgage is as much “res inter 
alios acta” as a judgment, but that does not prevent its use as evidence 
of the debt, subject, of course, to rebuttal by other evidence. We think 
the record was admissible; but it is not necessary here to rely upon the 
judgment against the railway company. 


Eh 


[2] The plaintiff testified without objection that she was a passenger 
on one of the railway company’s vehicles, and that she was injured whilst 
alighting therefrom. She also testified to the nature of her injuries, and 
other evidence thereof was admitted without objection. This last was the 
same evidence on which this court fixed her damages at $10,000 in Hop- 
kins v. Railway Co., 150 La. 62, 90 South. 512, 19 A. L. R. 1362. 

‘ In the last-named case the rule was laid down on ample authority, 
that: 

“It is sufficient for a passenger suing on a contract for safe passage 
to show that he was not set down safely at his destination to throw the 
burden of explanation on the carrier, and it is for the carrier to prove 
what negligence and whose prevented the fulfilment of the contractual 
obligation.” 

_ , The fault of the railway company, for which its surety was bound, 
is in failing to carry its passenger safely to her destination. 


Il. 


[3] Defendant denies liability because plaintiff was injured whilst on 
on a trailer attached to motor car No. 509, alleging that it gave no bond 
to cover said trailer, and that said bond covered only motor car No. 509. 

We think this position without merit. The bond covered the operation 
of motor car No. 509. That car was used for carrying passengers, and 
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the fact that it carried part of its passengers upon a trailer attached 
_thereto, instead of carrying them itself, is of no more consequence than 
if it had carried its passenger on the platform or top of the car instead 
of inside of it. The fact is that the operators of car No. 509 undertook 
to carry plaintiff safely to her destination, and failed to do so. 


IV. ; 

[4] The trial judge allowed plaintiff the full amount of the bond— 
$5,000—and 10 per cent. attorney’s fees thereon under act 225 of 1918. 
But the attorney’s fees should not be allowed, as plaintiff sued defendant 
for $10,000 and can recover but $5,000, for the statute allows such fees 
only where plaintiff recovers the full amount claimed. 


Decree. 


The judgment appealed from is therefore amended by striking there- 
from the 10 per cent. allowed as attorney’s fees, and as thus amended it is 
affirmed, at the cost of defendant in the court below; costs of appeal to be 
paid by plaintiff. 
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CASUALTY 


AGEE v. EMPLOYERS’ LIABILITY ASSUR. CORPORATION, 
LIMITED, OF LONDON, ENG. (No. 14761.) 


(Kansas City Court of Appeals. Missouri. June 18, 1923. Remittitur 
Filed June 19, 1923.) 


253 Southwestern Reporter, 46. 


1. INSURANCE—“ ROBBERY BY HOLDUP” INDORSEMENT, 
WHETHER LOSS WITHIN, HELD FOR JURY; “ROBBERY.” 
Evidence that insured’s wife was jostled in a crowd and her daimond pin 

torn from her waist, but that she did not discover the loss until after the 

thief had disappeared, held to make it a jury question whether the loss was 
within a “Personal Holdup Indorsement” covering robbery and defining 
it as a felonious and forcible taking of property by violence inflicted on 
the person, robbery by holdup meaning by use of force or putting in fear. 
(For other cases, see Insurance, Dec. Dig, § 668[10].) 
(For other definitions, see Words and Phrases, First and Second 
Series, Robbery. 


2. INSURANCE—STATUTORY PENALTY FOR VEXATIOUSLY 
REFUSING TO PAY NOT INFLICTED MERELY BECAUSE 
VERDICT WAS ADVERSE TO INSURER. 

The statutory penalty under Rev. St. 1919, § 6337, authorizing addition- 
al damages not exceeding 10 percent. of the recovery and attorney’s fees if 
it appears from competent evidence that insurer vexatiously refused to pay 
a loss ,cannot be inflicted merely because the verdict was adverse to insurer. 

(For other cases, se elnsurance, Dec, Dig. § 602.) 


Appeal from Circuit Court, Jackson County; Thos. J. Seehorn, Special 
Judge. 

Action by Lee Agee against Employers’ Liability Assurance Corpora- 
tion, Limited, of London, Eng. Judgment for plaintiff, and defendant ap- 
peals. Affirmed on condition of remittitur, 


Lathrop, Morrow, Fox & Moore, George J. Mersereau, and Manvel 
H. Davis, all of Kansas City, for appellant. 
J. C. Rosenberger, of Kansas City, for respondent. 


ARNOLD, J. This is an action to recover for the loss of a platinum 
diamond bar pin, alleged to have occurred within the terms of a residence 
theft policy issued by defendant to plaintiff, which said policy contained 
an indorsement covering all loss by robbery of property of assured or any 
permanent member of his household. 

On March 4, 1921, Mrs, Evelyn Agee, wife of the insured, was wear- 
ing a diamond platinum pin about two and one-half inches in length hav- 
ing three large diamonds in the center, surounded by some forty or fifty 
small diamonds. She was wearing the pin on a “georgette” lace front 
attached to her dress by means of safety pins. It was pinned to this lace 
front and locked. She had bought a waist on the Walnut street side of 
Kline’s Cloak & Suit Company in Kansas City, Mo., and after having tried 
on the new waist she noticed the pin was securely attached to her waist 
front. She thereupon went to the cashier’s desk to pay for the waist and 
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while waiting for her package and change, she decided to go into the Main 
street side of the store to make some other purchases. The store in ques- 
tion occupies part:'of the entire block between Main and Walnut streets. 
An alley divides the store into two buildings, and in passing from one 
building to the other it is necessary to pass through swinging doors into 
a vestibule, some four or five feet wide by five to six feet long, thence 
across the alley into a similar vestibule leading into the other building. 

On the occasion in question, Mrs. Agee left the cashier's desk and 
started toward the vestibule, but before entering therein, a little girl ran 
into her skirts and made some remark about Mrs, Agee’s black glasses. 
Mrs. Agee spoke to the child, then proceeded toward the other section of 
the store, and as she was passing through the vestibule she was jostled by 
several unknown persons coming from the opposite direction, who crowded 
against her. After she passed out of the vestibule, she noticed her clothing 
was out of order, her waist front torn loose from her dress and hanging, 
a piece torn therefrom, and her bar pin gone. At the time this discovery 
was made, the persons who had crowded against, and jostled her, had dis- 
appeared. She returned at once to the cashier's desk and reported the inci- 
dent, and also sought the nearest policeman and reported the matter to 
him. She called plaintiff by telephone and the two went at once to the 
local office of defendant and reported the loss. The agent of the defendant 
company reduced her statement to writing in condensed form and it was 
then signed by plaintiff. 

On April 4th, a month after the occurrence, defendant wrote a letter 
to the assured informing him that the company’s “investigation discloses 
that the loss of your wife’s bar pin did not occur as the result of robbery 
as defined by provision No. 1 on the personal holdup indorsement attached 
to your policy. Apparently there was no forcible taking of property by 
violence inflicted upon the person of your wife, nor was she put in fear of 
such violence.” Further, the letter informed the insured of the refusal of 
the company to assume any liability on account of said loss. This suit 
followed. 

The petition alleges facts as. above outlined, placed the value of the 
pin at $1,500 and asked judgment therefor, together with $150 for statutory 
vexatious delay and $500 attorney’s fee, The answer and reply thereto 
were general denials. 

The trial was to a jury resulting in a verdict in favor of plaintiff for 
$1,000 on the policy, $67.50 interest, $100 damages, and an attorney’s fee 
of $250 and judgment therefor was accordingly entered. Motions for new 
trial and in arrest were unsuccessful, and defendant appeals. 

[1] The first question presented for our consideration is the charge 
that the court erred in refusing defendant's instructions in the nature of 
demurrers, offered at the close of plaintiff’s and again at the close of all 
the evidence. This assignment involves the construction of the “personal 
holdup indorsement” clause of the policy, which reads: 


“In consideration of an additional premium of $19.00, it is agreed that 
$5,000.00 of the insurance under this policy is hereby extended * * * to 
cover for all loss by robbery of property of the assured or of any perma- 
nent member of the assured’s household who does not pay board or rent, 
or of a relative of the assured permanently residing with him, * * * 
subject to all the general provisions of the policy as originally written and 
to the following special provisions: 

“Special Provisions. 1. Robbery as used in this indorsement shall 
mean a felonious taking of property by violence inflicted on the person 
from whom the property is taken, or by putting such person in fear of 
violence.” 


This is the only special provision in this indorsement involved in this 
appeal. It is urged by defendant that the provision of the indorsement 
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quoted above does not render defendant liable under the facts in evidence 
in this case. It is argued that the heading of the indorsement clearly de- 
fines the intent of the contract following thereunder. We cannot accept 
defendant’s contention on this point as conclusive, nor are we warranted 
in accepting the heading of the indorsement as controlling. It must be 
conceded that the heading of the indorsement could have been other than 
the one employed. Reference to the special clause above quoted shows 
beyond question that, in order to bring the robbery within its terms, there 
must be a showing either of “a felonious and forcible taking of property~ 
by violence inflicted upon the person,” or “by putting such person in fear 
of violence.’ Under the facts herein, we may eliminate the second of 
these disjunctive elements. There was no testimony tending to show that 
Mrs. Agee was “put in fear of violence.” The determination of this ap- 
peal, then, will be controlled by the first element mentioned, to wit, whether 
or not there was “a felonious and forcible taking of property by violence 
inflicted upon the person” of Mrs. Agee. 

We apprehend there will be no question that the taking of the pin 
was “felonious,” if the taking was as the evidence for plaintiff tends to 
show. We hold there was substantial evidence that the pin was so taken. 
On this point the testimony of Mrs. Agee alone is sufficiently substantial 
to warrant the submission of the case to the jury on that point. She stated 
she observed the pin on her waist just before leaving the counter after 
she had tried on the new waist; that the pin then was fastened securely; 
that the small child ran against her, and that she was jostled and crowded 
by persons in the vestibule; that immediately thereafter she observed her 
clothing disarranged, the front of her waist torn and hanging, and the bar 
pin was gone. We think this testimony sufficient to form a basis for a 
reasonable conclusion by the triers of fact that there was violence used 
in the taking of the bar pin from the person of Mrs. Agee; that this 
violence was inflicted upon the person of Mrs. Agee cannot be seriously 
denied, as the clothing she wore at the time was disaranged and torn. 

Violence is defined as force, “physical force; force unlawfully exer- 
cised.” Anderson’s Law Dict. We cannot accept defendant’s theory that 
the clause in the special provision limits recovery to a “holdup,” as com- 
monly understood. The clause defines the word “robbery” and to this we 
direct consideration. It was held in Duluth St, Ry. Co. v. Fidelity & De- 
posit Co., 136 Minn. 299, 161 N, W. 595, L. R. A. 1917D, 684: 

“Robbery implies the use of force, or, putting in fear, but if the thief 
jostles his victim for the purpose of diverting his attention and, while his 
attention is so diverted, picks his pocket, the crime is robbery.”’ 


In that case the defendant insured the plaintiff against loss by force 
and violence commonly known as highway robbery, or holdup. The 
plaintiff's treasurer, with a large amount of money in an inside pocket of 
his coat, buttoned up, encountered three thieves in an elevator. One 
crowded him against the other, thus distracting his attention while the other 
stole his money without his realizing its loss at the time. The court held 
this was robbery under the holdup clause in the policy. 

Robbery by holdup originally implied the stopping and robbing of 
persons traveling, but the term has acquired a broader meaning and is 
now applied to robbery in general by the use of force, or putting in fear. 
In State v. Massey, 274 Mo. 578, 204 S. W. 541, the word “force” is defined 
as power exerted against will or consent, and in State v. Spivey, 204 S. W. 
259, our Supreme Court, in defining robbery, said:: 

“Snatching a valuable article from .another is always denominated 
robbery where any force is exercised either fo overcome the resistance of 
the person robbed or in detaching the article taken where it is fastened in 
some way to the clothing or person of the one robbed”—citing State v. 
Broderick, 59 Mo. 318; State v. Moore, 106 Mo. 480, 17 S. W. 658; Evans 
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v. State, 80 Ala. 4; Usom v. State, 97 Ga. 194, 22 S. E, 399; Burke v. 
State, 74 Ga. 372; Thompson v. State (Tex. Cr. App.) 26 S. W. 1081; 
Stockton v. Commonwealth, 125 Ky. 268, 101 S. W. 298; People v. Ryan, 
239 IH, 410, 88 N. E. 170; State v. Sommers, 12 Mo. App. 374. 

Under these authorities, we think the testimony offered in plaintiff’s 
behalf (which for the purpose of the demurrers must be accepted as true), 
fully brings the claim within the terms of the contract, and the submission 
of the case to the jury was proper, 

The only question remaining for our solution is defendant’s 
charge that the court erred in giving plaintiff’s instruction No. 2, sub- 
mitting to the jury the question of vexatious delay and authorizing a 
finding of damages for vexatious refusal to pay and for reasonable at- 
torney’s fee. The instruction is based upon section 6337, R. S. 1919, which 
provides : 


“In any action against any insurance company to recover the amount 
of any loss under a policy of fire, cyclone, lightning, life, health, accident, 
employers’ liability, burglary, theft, embezzlement, fidelity, indemnity, 
marine or other insurance, if it appear from the evidence that such com- 
pany has vexatiously refused to pay such loss, the court or jury may, in 
addition to the amount thereof and interest, allow the plaintiff damages 
not to exceed tn per cent. on the amount of the loss and a reasonable at- 
torney’s fee; and the court shall enter judgment for the aggregate sum 
found in the verdict.” 


This court in. Patterson v. Ins. Co., 174 Mo. App. 37, 44, 160 S, W. 59, 
62, announced a rule which we think governs in the case at bar. It is 
there said: 


“It is true the whole question of vexatious delay is a question for the 
jury, as has been decided by Keller v. Insurance Co., 198 Mo. 440, but it is 
only so when from a general survey of all the facts and circumstances in 
a case an inference can be drawn that the refusal was unjustifiable and 
vexatious. * * * And while affirmative proof is not required to show 
vexatious refusal, yet the penalty should not be inflicted unless the evi- 
dence and circumstances show that such refusal was willful and without 
reasonable cause as the facts appeared to a reasonable and prudent man be- 
fore the trial; and merely because the judgment, after trial, is adverse to 
defendant’s contention, is no reason for inflicting the penalty.” 


To the same effect is the case of Berryman v. Southern Surety Co. 
(Mo. Sup.) 227 S. W. loc. ait. 101 quoting the case of Non-Royalty Shoe 
Co. v. Assurance Co., 277 Mo. 399, 210 S. W. 37, wherein the rule laid down 
in the Patterson Case is approved. Under these authorities we hold there 
is no basis in the case at bar for the penalty, liability, and attorney’s fee. 
Under the ruling in State ex rel. v. Allen (Mo. Sup.) 243.S. W. 839, the 
question as to whether defendant was liable under the so-called holdup 
indorsement attached to the policy was one upon which defendant clearly 
had the right to seek the answer of the courts of this state without having 
to pay a penalty therefor. A penalty for vexatious refusal to pay an in- 
surance loss is not to be inflicted from the mere fact that.the verdict was 
adverse to the defendant. We hold the facts of record in this case not 
sufficient to entitle plaintiff to collect a penalty and that the giving of the 
instruction to this effect was error. 

If, therefore, within 10 days from the filing of this opinion, plaintiff 
will remit all of the amount named in the verdict in excess of $1,000 and 
interest $67.50 (total $1,067.50), the judgment will be affirmed; otherwise 
it will be reversed, and the cause remanded for another trial. It is so 
ordered. 

All concur. 
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NAHIGIAN v. FIDELITY & CASUALTY CO. OF NEW YORK. 
(No. 14740.) 


(Kansas City Court of Appeals. Missouri. June 18, 1923.) 
253 Southwestern Reporter, 83. 


INSURANCE— PREMISES— BACK ROOM HELD PART OF 
“PREMISES” OPEN FOR BUSINESS WITHIN BURGLARY 
POLICY . : 


Where an insurance policy covered loss by felonious taking of prop- 
erty from the premises “when the premises are not actually open for the 
transaction of business,” and it appeared that a rug: was taken from the 
back room of plaintiff during the afternoon when the front room was open 
to customers, no recovery could be had; the word “premises” meaning the 
whole of plaintiff’s premises, regardless of whether customers were never 
allowed in the back room, which was closed off by a curtain and used for 
the storage and repair of rugs: 

(For other cases, see Insurance, Dec. Dig. § 425.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Premises. 


Appeal from Circuit Court, Jackson County; Allen C. Southern, Judge. 

Action by K. H. Nahigian, doing business as Nahigian Bros., against 
the Fidelity & Casualty Company of New York. Judgment. for defendant, 
and plaintiff appeals. Reversed. 


J. C. Rosenberger and R. E. Talbert, both of Kansas City, for ap- 
pellant. 
Cowgill & Robertson, of Kansas City, for respondent. 


BLAND, J. This action, arising in a justice court, is upon an insurance 
policy. A jury was waived and the cause was tried by the court, resulting 
in a judgment in favor of plaintiff in the sum of $160, together with a 
penalty for vexatious delay and attorney’s fees. Defendant has appealed. 

The policy insured plaintiff's premises docated at 929 Grand avenue, in 
Kansas City, Mo.— 


“for all loss by the felonious taking of property, from within the premises, 
by any person or persons who shall have made entry into the premises at 
any time during the day or night, when the premises are not actually open 
for the transaction of business, by the use of actual force or violence, of 
which there shall be visible marks made by tools or explosives upon the 
premises at the place of such entry.” 


Defendant contends that its instruction in the nature of a demurrer to 
the evidence should have been given, for the reason, among other things, 
that the theft occurred while the premises were open for business, and 
therefore was not under such circumstances as is covered by the policy. 

The facts show that plaintiff was engaged in the business of retailing 
oriental rugs; that his premises, located at 929 Grand avenue, Kansas City, 
Mo., consisted of two rooms and a basement; that the front room faced 
west on Grand avenue and the rear room faced east on an alley. The 
rear room was not immediately east of the front room, but te the north- 
east, and the rooms were connected by an opening about 18 feet wide and 
10 feet high. Each of the two rooms had a frontage of about 18 feet; 
the front room was about 50 feet long and the rear- room about 40 feet 
in length. There was a balcony at the rear and across the back room 5 or 





142 Insurance Law Journal, Vol. 61. Oct., 1923 


6 feet in width and 6 or 8 feet high and on a level with the alley; the 
floor of the back room being below the alley. There was a stairway in 
the back room connecting the floor proper with the balcony. There was a 
door leading out of the balcony into the alley, which on September 11, 
1919, the day of the theft, had a latched screen door, which was ‘unhooked 
by the breaking of the screening from the frame of the door. There was 
no door between the two rooms but a heavy oriental rug, three-fourths of 
an inch thick, hung over the opening, entirely covering it except for a 
space of about 4 feet extending from the top of the rug to the ceiling, but 
this space was covered by other rugs entirely closing the opening. 

Plaintiff and his. clerks ‘would go to and from the rooms by pushing 
aside the heavy rug, b:t at no time were customers allowed in the back 
room. The front room was used for a display and sales room; rugs being 
hung on the walls. No one not familiar with the construction would know 
on entering the front room that there was any opening between the two 
rooms or that there was a back room. Plaintiff’s business consisted of 
selling, repairing, cleaning, and storing rugs for his customers. The 
rear room was used as a place to store plaintiff’s surplus stock of rugs and 
those of his customers. The balcony sometimes, but not often, was used 
in repairing rugs; the basement was used to wash and clean them. 

About three weeks prior to the day of the theft plaintiff sold and 
delivered a rug to one Mrs. Wittenmyer. Some slight defect appeared in 
it and it had been brought to plaintiff's shop for repair and given to one 
of plaintiff's employees with directions to go on the balcony and there re- 
pair it. While in the act of repairing it some customers came into the 
store and plaintiff, at about 1:30 in the afternoon, called to the repair man 
to assist him in exhibiting the rugs. The repair man or clerk continued 
to so assist plaintiff until a little after 4 o’clock, when it was discovered 
that the screen door had been broken open and the rug stolen from the 
balcony. There were no persons on the premises except plaintiff, his 
customers, the clerk who was with plaintiff at the time, and another clerk 
in the basement washing a rug. 

Plaintiff testified that if a customer had brought in a rug to be stored 
at the time the theft occurred he would have stored it in the back room, 
and if he had received a shipment of goods he would have done likewise; 
that if a customer had brought in a rug to be repaired or to be cleaned 
he would have accepted it. Under these circumstances it is claimed by 
the defendant that the back room and balcony were a part of .the premises 
that were open for the transaction of business at the time of the theft. 
The policy provides that there should be liability only where the loss occurs 
“when the premises are not actually open for the transaction of business.” 

We think defendant’s contention is well taken. The policy, in the use 
of the word “premises,” meant the whole of plaintiff’s premises where the 
business was conducted. This would include both of the rooms and the 
basement through the room where the theft occurred was cut off by a cur- 
tain or carpet and the public was not allowed in it. The two rooms and 
basement constituted plaintiff's premises. The back room and basement 
were used in conjunction with the business he carried on; the three rooms 
were connected and comprised one “premises,” within the meaning of the 
policy. Business was being transacted on the premises, and they were open 
for the transaction of business within the meaning of the policy. 

The judgment is reversed. 

All concur. 
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DOERR v. NATIONAL FIRE INS. CO. OF HARTFORD. (No. 3334.) 
(Springfield Court of Appeals. Missouri. June 26, 1923.) 
253 Southwestern Reporter, 39, 


1. INSURANCE—ESTOPPEL—CONSIDERATION OR ELEMENT 
OF, UNNECESSARY FOR WAIVER OF FORFEITURE FOR 
BREACH OF CONDITION SUBSEQUENT. 

No element of consideration or estoppel is necessary for waiver of 
forfeiture for breach of ‘condition subsequent to an insurance policy; but 
waiver may be found if insurer does some act from which it can be infer- 
red that it did not intend to insist on the forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 371.) 


2. INSURANCE — LOCKING PROVISION IN AUTOMOBILE 
THEFT POLICY, CONDITION SUBSEQUENT SUBJECT TO 
WAIVER. 

Condition in automobile theft policy that, in consideration of re- 
duced premium, insured will not leave the car without locking the device 
stipulated to be maintained thereon, is a condition subsequent, which may 
be waived. 


(For other cases, see Insurance, Dec. Dig. § 372.) 


3. INSURANCE—WAIVER OF FORFEITURE OF THEFT POLICY 
FOR FAILURE TO KEEP AUTO LOCKED HELD FOR JURY. 
Whether forfeiture of automobile theft policy because key was left 

in the locking device was waived by adjusters, held for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 


4. APPEAL AND ERROR — SUBMISSION OF EVIDENCE HELD 

HARMLESS IN VIEW OF OTHER EVIDENCE. 

It being shown, relative to the issue of waiver of forfeiture of an in- 
surance policy, that insured told the facts to the general agent, who had 
authority to waive, admission of evidence of conversations with other 
agents was harmless. 


(For other cases, see Appeal and error, Dec. Dig. § 1050[1].) 


5. APPEAL AND ERROR — INSTRUCTION REQUIRING FIND- 
ING OF UNNECESSARY FACTS FOR RECOVERY HARM- 
LESS TO DEFENDANT. 

An instruction requiring finding of unnecessary as well as the neces- 
sary facts for recovery by plaintiff is harmless to defendant. 


(For other cases, see Appeal and error, Dec. Dig. § 1033[5].) 


Cox, P. J., dissenting. 

Appeal from Circuit Court, Jasper County; Grant Emerson, Judge. 

Action by William H. Doerr against the National Fire Insurance 
Company of Hartford. Judgment for plaintiff, and defendant appeals. 
Affirmed, and case certified to Supreme Court. 


Hogsett & Boyle, of Kansas City, Mo., and Howard Gray, of Carth- 
age, for appellant. 
Hackney & Welch, of Carthage, for respondent. 


FARRINGTON, J. This appeal is taken from a judgment recovered in 
the trial court on a policy of theft insurance on plaintiff’s automobile. 
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There were certain interests of a mortgagee involved, as shown by the re- 
cord, but for a decision of this appeal it will be unnecessary to state the 
facts with reference thereto. 

The principal question involved is one of waiver; the appellant con- 
tending that there was no evidence which would justify the court in sub- 
mitting the question of waiver to the jury, and further contending that in 
order for the forfeiture which was provided for in the policy to be waived 
in this character of case the waiver must take on an element of estoppel, 
and that being lacking it is argued there were no grounds assigned which 
would justify the plaintiff in avoiding his breach of the policy and a con- 
sequent forfeiture thereof. 

The policy provided, by a rider, for a certain character of locking 
device to be kept on this car and so stated that in consideration of the 
agreement to keep the locking device on the. car and the car locked when 
left by the owner that the premium for insurance was reduced. The evi- 
dence shows that the plaintiff’s car was run into his garage one night 
and the key turned locking the device; but the plaintiff admitted on the 
trial, and admitted to defendant’s agent when he reported the theft of the 
car, that he had left the key in the lock. The trial court, in passing on 
an instruction, held that this was a breach of the locking device stipula- 
tion in the policy and the respondent treated his act as a breach of the 
policy, but sought to avoid it by showing that the defendant had waived 
the right to insist upon such forfeiture. 

[1-3] We think plaintiff's evidence makes a case which should go to 
the jury on the question of waiver. He testified that on the day after the 
theft he went to the general agent of the defendant company, who had 
countersigned and delivered his policy, and explained to him about how his 
car was left and stolen and about his having left the key in the lock of 
the car., He further testified that this general agent sent him to an ad- 
justment company, as he says, “for the purpose of having my loss ad- 
justed.” His testimony then discloses that he told those in charge of the 
adjustment company the exact situation and that they notified him that 
they had 60 days to look for his car, and if they did not find it, he says 
this agent said, “We will pay you.” 

Appellant cites cases where language is used which would bear the 
interpretation that there must be a consideration or an element of estoppel 
in order for a forfeiture such as this to be waived. These cases, how- 
ever, are by the St, Louis and Kansas City Courts of Appeals both of 
which courts hold that in what are termed conditions subsequent, a breach 
does not render the policy void, but merely makes it voidable at the elec- 
tion of the insurer and can be waived without the element of estoppel 
or consideration entering into the conduct of the insured and insurer. 
That is to say, if the insurer does some act from which it can be inferred 
that it does not intend to insist on the forfeiture, then there is evidence 
from which a jury may find that a waiver was intended. In the case of 
Carp v. Queen Insurance Co., 116 Mo. App. 528, 92 S. W. 1137, Judge 
Goode, in a well-considered opinion, holds that the iron-safe clause at- 
tached to a policy is merely a condition subsequent, and on the same rea- 
soning we must hold that the agreement to keep the car locked with the 
special device is a condition subsequent in this policy; that is to say, the 
policy of insurance was in force, and if the insured failed to keep his 
agreement the insurer has the right to declare the policy forfeited and 
hence avoid the policy. This character of condition must be distinguished 
from one where the policy never comes into operation, or comes in force, 
until some condition or act is performed, such as, for example, that a 
policy will not be in force or become operative until it has been delivered 
to one who is alive and in good health. We therefore hold that the pol- 
icy in this case was in force and was subject to be forfeited for the failure 
of the plaintiff in complying with the lock device stipulation; but his tes- 
timony disclosed that he told the whole story with reference to his failure 








Auto. ] Doerr v. Nat. Fire Ins. Co. of Hartford. 145 


in that respect to the general agent of the company, and the general agent t 
sent him to an adjusting concern for the purpose of adjusting the loss. 
It is admitted that he was told to come back from time to time to the ad- 
juster’s office, which he did, and that he never at any time was told that 
the company was going to insist on a forfeiture, by reason of his failure 
to comply with the stipulation as to the locking device, until some 60 days 
after the car was stolen. We think from his testimony there is evidence, 
not only of an express waiver, but evidence of an implied waiver; that is 
to say, in addition to what he says, the adjuster told him that the com- 
pany would wait 60 days and if the car was not found it would pay him, 
the company is bound by the conduct of the general agent, whom he first 
told about his failure in reference to the stipulation, in not then and there 
informing him that his failure in that respect forfeited the policy; he in- 
stead told him to go to an adjustment company for the purpose of adjust- 
ing the loss. 

The following cases, we think, clearly uphold respondent’s conten- 
tion that there was a case made to go to the jury on the question of 
waiver. Pace v. Insurance Co., 173 Mo. App. 485, 158 S. W. 892; Travis 
v. Continental Ins. Co. (Mo. App.) 179 S. W. 769; Myers v. Casualty Co., 
123 Mo. App. loc. cit. 687, 101 S. W. 124; Ramsey v. Insurance Co., 160 
Mo. App. loc. cit. 242, 142 S. W. 763; Bolan v. Fire Insurance Co., 58 
Mo. App. loc. cit. 233; Keys v. Knights and Ladies of Security, 174 Mo. 
App. loc. cit. 679, 161 S. W. 345; Dye v. Insurance Co., 207 Mo. App. 
540, 227 S. W. 1068. 

[4] Any question regarding testimony introduced relative to conver- 
sations with agents becomes harmless in this case when it was shown 
that the plaintiff notified the general agent, who issued the policy, of the 
facts. He certainly had authority to waive. See James v. Mutual Re- 
serve Fund Life Ass’n, 148 Mo. 1, 49 S. W. 978; Jones v. Prudential Ins. 
Co., 173 Mo. App. 1, 155 S. W. 1106. 

[5] The plaintiff's first instruction is complained of by appellant, as 
being confusing, misleading and extremely long. The latter criticism is 
well taken, it covering 2% full printed pages. It does, however, declare 
the law correctly on the question of waiver, and, while it might require 
the finding of some things which were utunnecessary to a recovery, it was 
in the conjunctive form and in our opinion could not be said to be preju- 
dicial to the extent of amounting to reversible error. Especially is this 
true when read in connection with instructions given on behalf of de- 
fendant which clearly set forth the issues on waiver. 

The judgment is affirmed. 

Bradley, J., concurs. 


Cox, P. J. (dissenting). I cannot agree with the majority opinion 
that the evidence in this case is sufficient to take the question of waiver 
by defendant of the locking device of.the policy to the jury. That clause 
is as follows: 


“In consideration of the reduction in premium granted under this 
policy. it is made a condition thereof that the insured will at all times dur- 
ing the life of this policy maintain on the automobile insured under this 
policy in working order, a locking device known as approved lock ap- 
proved by the Underwriter’s Laboratories of the National Board of Fire 
Underwriters and bearing their label, and further that the insured will 
not leave the automobile without locking the device for which allowance 
is made; otherwise this pelicy shall be null and void as far as the theft 
of the automobile is concerned.” 


The policy also had a mortgage clause by which it was provided that 
the failure of the insured to comply with the terms of the policy should 
not release defendant of its liability to the mortgagee. After the theft 
of the automobile, the defendant paid the mortgagee and took an assign- 


10——-Vol. LXI, 
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ment of the debt. This provision, however, is not in question in this case. 

Plaintiff admitted that he had not complied with the locking device 
clause of this policy but contended that defendant had waived that provi- 
sion of the policy by its agent, with knowledge of the facts after the 
theft, stating to plaintiff that if they did not find the automobile they 
would pay him. It is conceded that but for that statement by the agent 
of the defendant the plaintiff could not recover. I do not think that 
amounts to a waiver of the provision of the policy which required plain- 
tiff to keep his car locked when he should leave it. The policy provided 
that upon a failure of the plaintiff to comply with that provision of the 
policy it should be null and void. When plaintiff did fail to comply with 
that provision, the policy, by its own terms, at once became annulled 
without the doing of any act on the part of defendant. The policy, then, 
by its own terms, coupled with the act of plaintiff, was not in force when 
the automobile was stolen. Under that state of facts it seems clear to 
me that to reinstate the policy by acts or conduct amounting to a waiver 
the acts or conduct relied upon must be such as to work an estoppel be- 
fore they can be effectual. In this position I think I am supported, in 
principle, by the Kansas City Court of Appeals in the cases of Boren v. 
Brotherhood of Railroad Trainmen, 145 Mo. App. 136, 129 S. W. 491, 
and Chandler v. Insurance Co., 180 Mo. App. 394, 167 S. W. 1162, and 
some other cases. Neither do I think that the cases cited in the majority 
opinion are opposed to this view. As I read those cases, they each con- 
tained, on the facts an element of estoppel. There is no element of es- 
toppel in this case. The statement of defendant’s agent, if made as con- 
tended by the plaintiff, did not induce plaintiff to alter his condition in 
any way. He neither did anything nor refrained from doing anything 
because of his reliance upon the expectation that he would be paid for 
the automobile if defendant did not find and return it to him. The state- 
ment of defendant’s agent, if made, was a mere expression of a present 
intention which could be changed at any time and bound no one and did 
not, in my judgment, constitute a waiver of the essential provision of the 
policy that the automobile should be kept locked when plaintiff should 
leave it. Colonius v. Hibernia Fire Insurance Co., 3 Mo. App. 56; Card 
v. Phoenix Insurance Co., 4 Mo. App. 424; Gerhart Realty Co. v. North- 
ern Assurance Co., 86 Mo. App. 596, 600. . 


I do not think that the facts in this case amount to a waiver under the 
authority of the cases cited in the majority opinion. As already stated, 
I think the facts in those cases show enough to establish the element of 
estoppel; but, whether that be so or not, I think there should be a clear 
distinction between cases, of which those cited are types, in which the 
thing waived relates to the iron-safe clause, or time of giving notice of 
loss, or time of furnishing proof of loss, or some other provision of the 
policy which is intended to assist the insurer in securing full information 
of the facts after a loss has occurred, and a‘case of this kind in which 
the alleged waiver relates to a provision of the policy with which the in- 
sured is to comply in order to reduce the danger of loss. The agreement 
of plaintiff in this case to use an approved locking device and keep his’ 
automobile locked with it when he should leave the machine was a part 
of the consideration on which this policy was issued and he secured a re- 
duced rate on account of it. 

When a provision requiring the insured to do certain things continu- 
ously during the life of the policy is reasonable and the effect of its ob- 
servance by the insured is to materially reduce the danger of loss, then, 
as I view it, his compliance with his part of the contract is not a condi- 
tion subsequent, as appears to be held in the majority opinion, but is a 
condition precedent, and, when the policy so provides, his failure to per- 
form his part of the contract annuls it, and the insurer cannot be held 
to have waived a provision of that kind except upon the theory of es- 
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toppel, or unless the waiver is supported by a new consideration. My 
conclusion is that the judgment should be reversed. 

In my opinion, the majority opinion in this case is in conflict with 
the decisions of the St. Louis Court of Appeals in the cases of Colonius 
v. Hibernia Fire Insurance Co., 3 Mo. App. 56, Card v. Phoenix Insur- 
ance Co., 4 Mo. App. 424, and Gerhart Realty Co. v. Northern Assurance 
Co., 86 Mo. App. 596, 600, and also in conflict with the decisions of the 
Kansas City Court of Appeals in the cases of Boren v. Brotherhood of 
Railway Trainmen, 145 Mo. App. 136, 129 S. W. 491, and Chandler v. 
Insurance Co., 180 Mo. App. 394, 167 S. W. 1162, and for that reason I 
ask that this case be certified to the Supreme Court. 


BUSHONG v. SECURITY INS. CO. OF NEW HAVEN, CONN. 
(No. 14781.) 


(Kansas City Court of Appeals. Missouri. June 18, 1923. Rehearing 
Denied July 2, 1923.) 


253 Southwestern Reporter, 175. 


1. INSURANCE—NO RECOVERY ON FIRE POLICY COVERING 

1918 MODEL AUTOMOBILE WHEN IN FACT THE CAR WAS 

A 1916 MODEL. 

Where a fire policy was taken out on an automobile as being a 1918 
model when, in fact, it was a 1916 model, no recovery on the policy could 
be had, regardless of insured’s good faith in representing the model; he 
having signed a warranty that the car was a 1918 model, which carried 
a different rate of insurance than a 1916 model. 


(For other cases, see Insurance, Dec. Dig. § 280.) 


2. TENDER — TENDER OF PREMIUMS BY INSURER IN AN- 
SWER WITH DEPOSIT HELD SUFFICIENT. 


Where, in an action on a fire policy covering an automobile, the in- 
surer tendered the paid premium in its answer and deposited the amount 
thereof with the clerk in open court, during the course of the trial, the 
tender was good. 


(for other cases, see Tender, Dec. Dig. § 26.) 


3. INSURANCE — WARRANTY — COMPANY INSURING AUTO- 
MOBILE NEED NOT ASCERTAIN TRUE MODEL iam 
OF, BUT MAY RELY ON WARRANTY. 


In an action on a fire policy covering an automobile, defended on the 
ground that the model of the car had been misrepresented, a contention 
that it was the insurer’s duty to ascertain the true model of the car, 
through a book kept by insurance agents for that purpose, was without 
merit. : 

(For other cases, see Insurance, Dec. Dig. § 280.) 


Appeal from ne Court, Jackson County; Willard P. Hall, Judge. 

Action by J. C. Bushong against the Security Insurance Company of 

New Haven, Conn. From a refusal to set aside an involuntary nonsuit, 
plaintiff appeals. Affirmed. 


Ed. E. Aleshire and S. A. Handy, both of Kansas City, for appellant. 
Crow & Newman, of Kansas City, for respondent. 
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ARNOLD, J. This is a suit to recover upon an insurance policy issued 
by defendant to plaintiff upon a Haynes automobile, covering fire and 
theft in the sum of $1,500. The policy was issued December 27, 1920, 
for a period of one year from date, at a fixed premium of $48, which 
plaintiff paid. 

On or about April 25, 1921, the car was destroyed by fire and in due 
time plaintiff filed proof of loss as required by the contract. A short 
time after proof of loss was filed, defendant refused to pay the claim on 
the grounds that the car was a 1916 model instead of a 1918 model as 
represented in the application for the insurance. This suit followed in 
due course and was tried in the Independence division of the circuit court 
of Jackson county. Trial was to a jury, and at the close of all the evi- 
dence defendant asked, and the court signified its intention to give, an 
instruction in the nature of a demurrer; but before such instruction was 
read to the jury, plaintiff took an involuntary nonsuit, with leave to move 
to set the same aside. In due time plaintiff moved to set aside the non- 
suit and asked for a new trial, which motion was overruled. From this 
ruling, plaintiff appeals, and this action of the trial court is the only ques- 
tion before us on appeal. 

Plaintiff, as a part of his case, offered in evidence the policy sued on. 
Said policy shows that the original premium for the fire risk was $25.50 
and for theft $22.50, making a total of $48. The following appears in the 
policy : . 


“Warranties: The following statements of fact known to and war- 
ranted by the assured to be true, and this policy is issued by the company 
relying upon the truth thereof. Assured’s occupation or business is real 
estate. The following is the description of the automobile: Model year: 
1918. Trade name: Haynes. Type of body: Touring. Factory: 15433. 
List price: $2150. Advertised horse power: 55. Number of cylinders: 6.” 


The facts with respect to the purchase of the automobile described 
were given as follows. 


“Purchased by the assured December, 1920 (second hand). Actual 
cost to assured including equipment: $1,750, The automobile described 
is fully paid for by the assured and is not mortgaged or otherwise incum- 
bered, except as follows: No exceptions. 

“The uses to which the automobile described is and will be put, are: 
Pleasure and business calls. The automobile described is usually kept in 
a public garage, located at 3233 Troost avenue, Kansas City, Missouri.” 


The number of the policy is given as 19186, issued at Kansas City,. by 
F. A. Dickson, insurance agency. The policy was received and retained 
by the insured and was attached to the petition herein as an exhibit. 
The petition charges the material facts as stated above, including an al- 
legation of total loss of the car by fire, and prays a judgment against de- 
fendant in the sum of $1,500. 

The answer is a general denial, and as special answer denies owner- 
ship of the car in plaintiff, and charges that, at the time the policy was is- 
sued, plaintiff falsely represented to defendant that the car was a 1918 
model, when in truth and in fact it was a 1916 model; that said false 
representation was material to the risk in this, that, had defendant known 
that the automobile described in plaintiff's petition was a 1916 model, no 
policy would have been issued theron, and that, if a policy had been is- 
sued on said 1916 model, the premium charge would have been greatly in 
excess of the amount paid; that, by reason of said misrepresentations, the 
policy so issued was void and is of no effect; that defendant tenders into 
court the sum of $25.50, the amount received by defendant as premium on 
said policy. 

The reply was a general denial. The record discloses that, prelim- 
inary to the issuance of the policy included in this suit, plaintiff called 





Auto. ] Bushong v. Security Ins. Co. of New Haven. 149 


the office of the issuance agency by telephone and talked to a Miss Pier- 
son, who was in charge. The testimony of the parties is conflicting as 
to just what that conversation was. Plaintiff testified: 


“I told her I would like to get some insurance on.a Haynes car I had 
recently purchased. I told her how much I wanted and she asked for the 
engine number, and I got the bill of sale and gave it to her. She, asked 
me what model it was, and I said, ‘I don’t know; it was traded to me for 
a 1918.’ I told her the car was at the Linwood Garage at 3233 Troost.” 


Further plaintiff testified. 


“Q. How did you come to say that you bought this car as a 1918 
car? ‘A. Because it was traded to me that way. Q. How did they trade 
it to you? A. They said it was a 1918 model. Q. And that is all you 
knew about it? A. That is all I knew about it. Q. And that is the reason 
you say you bought it as a 1918 car? A. Yes, sir. Q. And the only rea- 
son? A. Yes, sir. 

“By the Court: Who told you it was a 1918 car? A. Mr. Earhart. 
‘ a the Court: Is he the man who made the bill of sale to you? 
A. Yes, sir.” 


The bill of sale executed by Harry S. Earhart, the seller of the car 
to plaintiff, was introduced in evidence and makes no mention of the year 
in which the car was built, but does classify it as a “Model T,” but gives 
no explanation as to what “Model T” means. 

In conflict with the evidence of plaintiff as to the conversation above 
mentioned, Miss Pierson testified: 


“Mr. Bushong called me up over the telephone December 27, 1920, 
and asked if we could write an insurance on a Haynes touring which he 
had recently purchased. He said it was a secondhand car, and I said 
“What year?’ and he said, ‘1918.2 * * * Q. Why did you inquire about 
the year, the model, what was the reason for that? A. Because I have to 
know in order to figure the rate and the premium.” 


Further the witness testified that the rate on a 1918 model was $1.45 
per hundred on fire, while on a 1916 model the fire rate was $2.70 per 
hundred. 

It is thus seen there is a material conflict as to what was said in the 
above conversation, but as it occurred before the issuance of the policy, 
or contract of insurance, we must apply the well-established rule of law 
that the written contract embodied all the material facts discussed in the 
preliminary talk, and that the entire agreement is expressed therein. 

[1] A reference to the warranty above quoted shows the car was in- 
sured as a 1918 model, and it is conceded that it was, in fact a 1916 model. 
The premium charged was upon a 1918 model, and the rate was fixed ac- 
cordingly. The conclusion therefore is inevitable that no insurance wa+ 
issued on a 1916 model car, which was the one destroyed. In Smith v 
Insurance Co., 188 Mo. App. 297, 304, 175 S. W. 113, 115, this court said - 

“The representations of the applicant become the basis of insuranc-, 
and if they be false, touching matters material to the \risk, the contract 
obtained through their influence can not be enforced; and it is, in such 
case, quite immaterial whether the misstatement resulted from bad faith 
or from accident or ignorance.”—citing authorities. 

The question is fully discussed in case No. 14549, Kenney v. Insur- 
ance Co., 247 S. W. 249, decided by this court at this term and not yet 
[officially] published, and the same conclusion reached as in the Smith 
Case, supra, and we find the deductions in the Smith Case amply support 
defendant's theory herein. 

[2] It is insisted defendant should have returned the premium herein. 
The answer of defendant makes tender of the premium paid for loss by 
fire, and the record shows that the balance of the $48 was deposited with 
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the clerk in open court, during the course of the trial. The rule is that 
this was a good tender. Citations in support of this rule are unnecessary. 

It is admitted that an offer of compromise for $750 was made by de- 
fendant, but refused. There is some dispute as to whether this offer was 
made before the suit was filed, or thereafter, before answer, but in either 
case it is true that plaintiff had an opportunity to settle the claim for $750 
cash, and as testimony on this point was not introduced it is not in the 
record and therefore can have no bearing on this appeal. 

[3] It is further urged in support of this appeal that it was defend- 
ant’s duty to ascertain the true model of the car through the medium of 
a book usually kept by insurance agents for that purpose. But-in the face 
of the warranties in the policy, above quoted, we hold this contention to 
be without merit, and it may be dismissed without further comment. 

Under the facts disclosed by the record, we hold there was no error 
in the order of the trial court overruling plaintiff’s motion to set aside 
the nonsuit. 

The judgment is affirmed. 

All concur. 


ST. LOUIS SCREW CO. v. MASTIN er at. (No. 17930.) 


(St. Louis Court of Appeals. Missouri. July 12, 1923. Rehearing Denied 
July 18, 1923.) 


253 Southwestern Reporter, 96. 


1. INSURANCE—EVIDENCE HELD TO SHOW INSURED ACTU- 
ALLY PAID JUDGMENT AGAINST HIM. 


In an action on an indemnity policy to recover the amount paid to 
satisfy a judgment rendered jointly against insured and his employer, evi- 
dence that the employer loaned to insured the amount necessary to satisfy 
the judgment without any promise not to hold him liable on his note given 
for the loan held to show that the judgment was actually paid by insured, 
regardless of whether he or the agent for the employer manually delivered 
the money to the judgment creditor. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


2. INSURANCE—MOTIVE OF INSURED IN PAYING JUDGMENT 
AGAINST HIM IS IMMATERIAL. 


If on ewho was insured under an indemnity polic actually paid a judg- 
ment rendered against him and another, the insurer is liable on the policy 
for the amount so paid, regardless of the motive of insured in paying it. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


3. PARTNERSHIP— PARTNERSHIP JUDGMENT CANNOT BE 
RENDERED AGAINST DEFENDANTS DENYING PARTNER- 
SHIP UNDER OATH IN ABSENCE OF PROOF OF PARTNER- 
SHIP. 


Where an action on contract was brought against defendants as part- 
ners, and two of them by separate answer denied under oath that the part- 
nership existed prior to the time the liability accrued, it was error to ren- 
der judgment against those defendants in the adsence of any proof by 
plaintiff to show that they were partners, 


(For other cases, see Partnership, Dec. Dig. § 213[1].) 
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Appeal from St. Louis Circuit Court, William H. Killoren, Judge. 
“Not to be officially published.” 


Action by the St. Louis Screw Company, assignee of Edward Mon- 
grain, against T. H. Mastin, Thomas Lonergan, H. E. Minty, and others, 
doing business under the firm name of T. H. Mastin & Co., attorneys in 
fact for subscribers at the Automobile Indemnity Exchange. Judgment for 
plaintiff, and defendants appeal. Reversed as to defendants Lonergan and 
Minty, and affirmed as to the other defendants 


Fordyce, Holliday & White, Taylor, Chasnoff & Willson, and Hugo 
Monnig, Jr., all of St. Louis, for appellants. 
Jourdan, Rassieur & Pierce, of St. Louis, for respondent. 


Nipper, C. Plaintiff brought this action against defendents to recover 
upon a policy of indemnity insurance. The defendants Mastin, Burr, Dren- 
non, and Schafer filed a separate answer. Defendants Lonergan and Minty 
filed their separate answer, consisting of a general denial supported by 
the affidavit of each of them that neither were members of Mastin & Co, 
prior to October 7, 1916; that neither of them authorized any of the other 
defendants to execute a paper marked Plaintiff’s Exhibit A, which was 
the contract of insurance sued upon. 

The case was tried as a suit in equity, and was so treated by both 
parties, in the trial court and in this court as well. Plaintiff recovered 
judgment, and defendants have appealed, 

In 1916 this plaintiff lived in the city of St. Louis, and was employed 
as master mechanic by the St. Louis Screw Company. Plaintiff owned a 
Ford automobile, and took out a policy of insurance thereon. On Novem- 
ber 27, 1916, this automobile, while being operated by plaintiff, struck and 
injured one Charles E. Gordner. Gordner sued plaintiff and the St. Louis 
Screw Company and recovered judgment against both. Plaintiff did not ap- 
peal, but the St. Louis Screw Company appealed to this court, where the 
judgment of the lower court was affirmed. Plaintiff had not sufficient money 
to pay the judgment rendered against him. In the spring of 1917, plaintiff 
gave up his employment with the St. Louis Screw Company, and went to 
Muncie, Ind., where he was employed as master mechanic by the Repubise 
Iron & Steel Company. After the judgment against the St. Louis Screw 
Company was affirmed by this court plaintiff was called to St. Louis from 
Muncie, Ind., by Mr. Theodore Rassieur, attorney for the St. Louis Screw 
Company, at which time the question of plaintiff’s paying this Gordner judg- 
ment was discussed. Plaintiff was informed by Mr. Rassieur that the St. 
Louis Screw Company would loan him the money with which to pay this 
judgment, if he would execute his note to the St. Louis Screw Company. 
There was present at this time some officer of the St. Louis Screw Company. 
After this matter was discussed it was arranged that the plaintiff should 
borrow the money from the screw company, and he was given a check. Mr. 
Rassieur went with him to a nearby bank, identified him, and aided him in 
securing the money, consisting of $4,461.40. They then went back to Mr. 
Rassieur’s office, where the money was counted, and Gordner’s attorney, 
Mr. Kinealy, signed a receipt and accepted the money. It was agreed that 
Mr. Rassieur should represent plaintiff in this suit against defendants. The 
note and agreement which plaintiff executed was dated April 28, 1919, ana 
is as follows: 


“On demand I promise to pay to the St. Louis Screw Company four 
thousand, four hundred and sixty-one and 40/100 dollars ($4,461.40), which 
amount was loaned to me to enable me to pay the judgment recovered 
October 31, 1917, in the circuit court of the city of St. Louis by Charles 
E. Gordner against me and the St. Louis Screw Company, which claim 
was recovered by him for damages for personal injuries sustained by him 
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on or about November 27th, 1916, when it was claimed I negligently ran 
into and injured him while driving my automobile on Clarence avenue at 
its intersection with Prescott avenue; and the St. Louis Screw Company is 
entitled to be exonerated from the judgment by me. 

“At the time of said accident I carried a policy of insurance issued to 
me by T. H. Mastin & Co., attorneys, to protect me against such claims for 
damages, and I now have a valid claim against the insurers to recover from 
them the amount which I have to pay to satisfy the said judgment. I 
have instructed Jourdan, Rassieur & Pierce as my attorneys to collect my 
said claim from the said insurers, with instructions in my name to bring 
suit if necessary, and with authority to compromise the claim as they may 
deem best, and I have instructed them to pay to you, the St. Louis Screw 
Company, whatever amount they may collect (less their fees for services 
and their expenses), to be applied on account of this indebtedness to you.” 

Defendants contend that, under the terms of the policy the insurer 
is not liable until the insured has actually paid the judgment, and that 
plaintiff did not actually pay any judgment, but merely entered into an 
agreement with the St. Louis Screw Company to advance this money, not 
in good faith, but purely and solely for the purpose of enabling plaintiff to 
maintain this action, and, further that plaintiff voluntarily assumed and 
admitted liability, and released a third party without the written consent 
of the defendants. 

Paragraph K of the policy provides as follows: 


“No action by a subscriber shall lie against the attorneys or any of the 
subscribers at the Exchange to recover for any loss under this contract 
unless brought by the subscriber himself, nor to recover for any loss arising 
under clause 2 or 3, unless brought by the subscriber himself to recover for 
moneys actually paid by him in legal tender of the United States in satis- 
faction of a judgment after trial of the issue.’ 


We copy the following from the bill of exceptions in order that a 
proper understanding may be had as to the bona fides of the transaction 
between the St. Louis Screw Company, and plaintiff: 


“Q. Now, Mr. Rassieur, I will ask you whether or not at any time 
before, during or after this transaction there has been any sort of 
understanding or agreement of any kind or character between Mr. Mon- 
grain and the St. Louis Screw Company other than what is contained in 
that note which you hold in your hand? A, There never was any agreement 
other than the agreement as embodied here in writing. No promise of 
any kind or suggestion of any kind made to him that he would not be held 
responsible on this note in any event, 

“Q. Was his liability on that note discussed before him so that he 
understood it? A. Certainly. The whole matter was explained to him 
before I understook to draw the papers. 

“Q. That he would be liable on this note? A. Yes, sir. 

“Q. And to whom do you look for your attorney’s fees in this case? 
A. I look for my attorney's fees, like most lawyers do, to the fund that I 
expect to collect.” 


The following also occurred during the cross-examination of Mr. 
Rassieur : 

“Q. What happened at the bank; who handed the check in at the win- 
dow? A. Of course, I can’t remember that detail, but in all probability we 
both went up to the window together, and I introduced Mongrain to the 
clerk, and told the clerk that I would like to have him give Mongrain gold 
for it. 

“Q. Well, did he give Mongrain the gold? A. Yes, sir. 

Mr. Mongrain got all the money, did he? A. Yes, sir. 
“Q. You didn’t get any of it? A. No, sir, 
“Q. And he kept it all until you got back to your office. A. I believe 
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, 


so; and still, he may have intrusted me with it. I can’t remember that 
detail, but I do know that I went over to introduce him to the bank, and 
they then turned that much gold to us, and my present recollection is that 
Mongrain had the gold in his possession and we went over to my Office 
together, and waited until Kinealy came, or Kinealy was there waiting for 
us, and there we closed it. 

“Q. You went direct to your office? A: Yes, sir. 

“Q. Was Mr. Kinealy there, or did he come in shortly thereafter? A. 
I can’t recall. My best recollection would be that we probably made the 
arrangement beforehand and then sent for him after we got back. 

“Q. You counted the money out to Mr. Kinealy yourself, did you not? 
A. We were all sitting at my table; I don’t recall whether I counted it out 
to Kinealy or whether I handed him the money and had him count it in 
our presence. My recollection is that we divided it into denominations, 
and Kinealy and I did that part of it. 

“Q. Then you gave the money to Kinealy and he gave you the re- 
lease or receipt, I believe you call it? A. I remember I gave it to him. 
I gave it to him or Mongrain gave it to him. We probably both of us gave 
it to him, though. In other words, what we tried to do was to pay this 
money through Mongrain. Mongrain was to pay it. Mongrain was to get 
the release. Now, I tried to come as near to that as I could. I told you 
my purpose in wanting to do it. Now, then, I wanted Mongrain to borrow 
the money; I wanted Mongrain to hdve the money and Mongrain to pay 
Kinealy. Whatever part I took in it I did simply representing Mongrain 
in closing the transaction. 

“Q. You did simply representing Mongrain. Your client, the St. 
Louis Screw Company, had a judgment of $4,000 against them? A. My 
client, the St. Louis Screw Company, by that time was out of it. When 
they gave Mongrain that check and took Mongrain’s note, then exit St. 
Louis Screw Company. 

“Q. They weren’t interested in having the judgment satisfied? A. Cer- 
tainly; that is the reason I sent for Mongrain.” 


(1) A considerale part of defendants’ argument in this court goes 
to the question of whether or not there was an actual payment by plaintiff 
of this money, or whether or not the entire transaction was a sham; but 
all the evidence shows that plaintiff actually received the money from 
the screw company, and paid the same in satisfaction of the Gordner judg- 
ment. There was no payment by note, but by money, and we do not think 
it material as to who carried the check to the bank, or who carried the 
money back to Mr. Rassieur’s office, except in so far as it would tend to 
show whether or not plaintiff actually paid this judgment, 

(2) In Wagon Co. v. Guarantee & Accident Co., 201 Mo. App. 490 
loc. cit. 501, 212 S. W. 393, 398, it is said: 


“It matters not what may have been the motive actuating plaintiff in 
paying off this judgment. * * * The matter of good faith goes only 
to the question as to whether the judgment was actually paid, or whether 
a form of payment was gone through that amounted to a mere sham or 
colorable transaction and not actual payment.” 


Mr. Rassieur stated that there was no promise of any kind or sugges- 
tion made to plaintiff that he would not be held responsible on this note. 
This is in accordance with the statement of plaintiff, who testified in this 
case. There being an actual payment of this judgment by plaintiff in 
legal tender of the United States, and the same being paid after a valid 
judgment had been rendered against him, he was entitled to maintain this 
action, no matter what his motives may have been. Wagon Co. v. Guaran- 
tee & Accident Co., supra; Eberlein v. Fidelity & Deposit Co. of Maryland, 
164 Wis. 242, 159 N. W. 553; Hebojoff v. Globe’ Indemnity Co., 35 Cal. 
App. 390, 169 Pac. 1048; Riner v. Southwestern Surety Ins. Co., 85 Or. 
293, 165 Pac. 684, 166 Pac, 952. Plaintiff had a legal right to pay this 
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judgment without the consent of defendants, although it would have been 
different had he merely settled a claim before any judgment was rendered 
oat him. Plaintiff was satisfying a valid judgment, and not a mere 
claim, 

(3) This case, however, will have to be reversed as to defendants 
Lonergan and Minty. A partnership was denied under oath by these de- 
fendants, and there was no evidence of any kind or character introduced 
in any way by plaintiff that they were partners with the other defendants. 
This denial, of course, was a denial of partnership prior to October 7, 
1916, but in addition to this they denied all other allegations in the peti- 
tion, and there was no proof offered in any way by plaintiff to connect 
them with the trust fund handled by the other defendants. It follows, 
therefore, that the judgment should be affirmed as to T. H. Mastin, Henry 
Burr, W. M. Drennon, and F. W. Schafer, and reversed as to Thomas 
Lonergan and H. E. Minty. The Commissioner so recommends. 

Per Curiam. The foregoing opinion of NIF PER, C., is adopted as 
the opinion of the court. The judgment of the circuit court is accordingly 
affirmed in part and reversed in part, in accordance with the recommenda- 
tions of the Commissioner. 

Allen, P. J., and Becker and Daues, J.J., concur. 


INDEPENDENT MILK & CREAM CO. v. ETNA LIFE INS. CO. 
(No. 5208.) 


(Supreme Court of Montana. June 30, 1923.) 
216 Pacific Reporter, 1109. 


1. INSURANCE—DENIAL OF LIABILITY BY INSURER OR RE- 
FUSAL TO SETTLE CLAIM AGAINST INSURED RELEASES 
INSURED FROM AGREEMENT NOT TO SETTLE WITHOUT 
INSURER’S CONSENT AND WAIVES PROVISION REQUIR- 
ING ACTUAL TRIAL OF ISSUE. 


By denying liability or refusing to settle a claim against insured, as re- 
quired by an indemnity policy, insurer breached the contract, released in- 
sured from its agreement not to settle without insurer’s written consent, 

and waived a provision requiring actual trial of the issue. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 


2. INSURANCE—INDEMNITY INSURER LIABLE FOR AMOUNT 
OF INSURED’S COMPROMISE OF CLAIM WHERE INSURER 
UNJUSTIFIABLY REFUSES TO DEFEND CLAIMANT'S SUIT. 


Where indemnity insurer unjustifiably refuses to defend a personal 
injury action against insured, insurer cannot assert that insured is not en- 
titled to recover from it unless the claim is litigated and insured actually 
pays the amount of the judgment after trial of the issue, but insured, who, 
after insurer’s refusal to defend, effected a reasonable settlement of the 
claim, may recover from insurer the amount paid on such settlement as 
damages which were the natural and ordinary consequence of the breach 
of insured’s duty to defend. 


(For other cases, see Insurance, Dec. Dig. § 51442, New vol. 11A Key- 
No. Series..) 
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3. INSURANCE — INSURER SUED ON INDEMNITY POLICY 
MUST REBUT PRESUMPTION ARISING FROM STATUTE 
DECLARING RECOVERY AGAINST INSURED CONCLUSIVE 
IN HIS FAVOR. 


In a suit on an indemnity policy against an insurer which refused to 
defend an action against insured, the burden is on defendant to rebut the 
presumption arising from Rev. Codes 1921, § 8169, declaring a recovery 
against insured, if suffered by him in good faith, conclusive in his favor. 


(For other cases, see Insurance, Dec. Dig. § 646[8].) 


4. INSURANCE — INSURED’S LIABILITY TO ONE INJURED 
MAY BE FIRST LITIGATED IN ACTION ON INDEMNITY 
POLICY. 


Where insurer denies liability under an indemnity policy and refuses 
to defend an action against insured by one injured, insured’s liability and 
the extent thereof may be litigated for the first time in an action on the 
policy. 

(For other cases, see Insurance, Deo. Dig. § 51434, New vol. 11A Key- 
No. Series..) 


5. APPEAL AND ERROR — VERDICT ON CONFLICTING EVI- 
Sone eee IF SUPPORTED BY SUBSTANTIAL 
NCE. 


Where the evidence was conflicting, the jury’s verdict and the judg- 
ment thereon are conclusive, where supported by substantial evidence. 
Rev. Codes 1921, §§ 10505, 10672. . 


(For other cases, see Appeal and error, Dec. Dig. § 1002.) 


Commissioner’s Opinion. 
j Appeal from District Court, Silver Bow County; Wm. L. Carroll, 
udge. 

Action by the Independent Milk & Cream Company against the A<tna 
Life Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Frank & Gaines and W. S. Rynerson, all of Butte, for appellant. 
J. A. Poore and W. D. Kyle, both of Butte, for respondent 


Ross, C. This action was instituted to recover on an indemnity in- 
surance policy issued by the defendant to the plaintiff on December 8, 
1919, by the terms of which the defendant company agreed, subject to cer- 
tain conditions, to indemnify the assured against loss or expense resulting 
from claims for personal injuries suffered or alleged to have been suf- 
fered by others than its employees by reason of the use of a certain auto- 
mobile or motor truck described in the policy. The case was tried to a 
jury and a verdict returned for the plaintiff, upon which judgment was 
duly entered and this appeal is from the judgment, the defendant’s motion 
for a new trial having been denied. 

The policy involved herein contains, among others, the following 
stipulations: 


“Report of Suit Against Assured. C. If suit is brought against the 
assured to enforce a claim for damages covered by this policy he: shall 
immediately forward to the company or its duly authorized agent every 
summons or other process as soon as the same shall have been served on 
him, and the company will, at its own cost, defend such suit in the name 
and on behalf of the assured. The assured, when ever requested by the 
company, shall aid in effecting settlements, securing information and evi- 
dence, the attendance of witnesses and in prosecuting appeals, but the as- 
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sured shall not voluntarily assume any liability or interfere in any nego- 
tiation for settlement or in any legal proceeding, or incur any expense, or 
settle any claim, except at his own cost, without the written consent of 
the company previously given, except that, as respects liability for per- 
sonal injuries covered hereunder, the assured may provide at the com- 
pany’s expense such immediate surgical relief as in imperative at the time 
of the accident. 

“Suit Against Companies. J. No action shall lie against the com- 
pany to recover for any loss and/or expense covered by this policy aris- 
ing or resulting from claims upon the assured for damages, unless it shall 
be brought by the assured for loss and/or expense actually sustained and 
paid in money by him after actual trial of the issue. The A®tna Life In- 
surance Company, in accordance with the terms of this policy, hereby 
assumes the following risks, while the automobiles described herein are 
within the limits of the United States of America and Canada, namely: 
Cause Five—Liability. Against loss and/or expenses arising or resulting 
from claims upon the assured for damages on account of bodily injuries 
and/or death accidentally suffered, or alleged to have been suffered, by 
any person or persons not hereinafter excepted, by reason of the owner- 
ship, maintenance and/or use of any of the automobiles described herein, 
provided such accidents or alleged accidents occur while this policy is in 
force, and provided further that: (1) This company shall not be liable 
under this clause of the policy for: (a) Accidents occurring while the 
automobiles described are being operated in any race or speed contest, or 
by any person in violation of law as to age or in any event under the age 
of sixteen years; (b) accidents to assured’s domestic or household serv- 
ants while engaged in operating or caring for an automobile; (c) acci- 
dents to any other employee of the assured arising out of and in the usual 
course of the trade, business, profession or occupation of the assured; 
(d) any obligation assumed by or imposed upon the assured by any Work- 
men’s Compensation agreement, plan or law. (2) This company’s liability 
for loss on account of an accident resulting in bodily injuries and/ or 
death to one person is limited to five thousand dollars ($5,000) ; and, sub- 
ject to the same limit for each person, this company’s total liability for 
loss ort account of any one accident resulting in bodily injuries and/or 
000)” to more than one person is limited to’ ten thousand dollars ($10,- 

During the life of the policy one John Ouimet was seriously injured 
by the automobile truck of respondent and thereafter, through his guard- 
ian, instituted suit to recover $30,000 damages, in which action it was al- 
leged that Ouimet was an employee of respondent at the time of the in- 
jury complained of, which was denied in respondent’s answer. In com- 
pliance with the terms and conditions of the policy the appellant was duly 
notified of the suit and the summons and complaint were promptly deliv- 
ered to it, whereupon appellant refused to assume any. responsibility and 
declined to defend the action upon the alleged ground that Ouimet was an 
employee of respondent company. Upon the refusal of appellant to de- 
fend the action, the respondent interposed an answer and after issue 
joined, upon advice of counsel, compromised the claim for the sum of 
$3,000 and consented that judgment be rendered against it for said sum, 
which amount was paid by respondent to Ouimet, and after payment of 
the judgment the present action was instituted following appellant’s re- 
fusal to reimburse respondent for the amount, with costs, together with 
$200 expended for counsel fees. 

The two principal questions submitted on this appeal for determina- 
tion are: (1) Whether Ouimet was or was not an employee of respond- 
ent at the time of the accident; and (2) we are required to construe the 
policy provision designated clause J, requiring respondent’s liability to 
be determined by a trial of the issue. 

[1] By its denial of liability and refusal to settle or defend the ac- 
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tion as provided in clause C of the policy, the insurer breached the con- 
tract and released the insured from its agreement not to settle the claim 
without the written consent of insurer and waived clause J of the con- 
tract, making actual trial of the issue a condition precedent to a recovery. 

[2] That the compromise settlement effected by the respondent was 
fair and reasonable cannot be, questioned although, under appellant’s 
theory of the law of the case, the respendent must litigate the claim and 
actually pay the amount of the judgment after trial of the issue. After 
denial of liability by the insurer, the respondent compromised the claim, 
fearing that damages might be awarded in an amount in excess of the in- 
surance, in that or some other action by the injured person or his guard- 
ian. The refusal of the insurer to defend the action was unjustified and 
it did so at its peril. It constituted a breach of the contract and the re- 
spondent clearly was entitled to recover such damages as were the natural 
and ordinary consequence of the breach. In substance appellant’s con- 
tention is that it would not be liable in any event, whether Ouimet was or 
was not an employee. It cannot escape liability by declaring in advance 
of trial that the claim for damages is not one covered by the policy. 

[3] Section 8169, Rev. Codes 1921, provides certain rules for inter- 
preting agreements of indemnity, among which are the following: 


“In the interpretation of a contract of indemnity, the following rules: 
are to be applied, unless a contrary intention appears: (4) The person 
indemnifying is bound, on request of the person indemnified, to defend 
actions or proceedings brought against the latter in respect to the matters 
embraced by the indemnity, but the person indemnified has the right to 
ccnduct such defenses, if he chooses to do so. (5) If, after request, the 
person indemnifying neglects to defend the person indemnified, a re- 
covery against the latter, suffered by him in good faith, is conclusive in 
his favor against the former.” 


And in a suit on an indemnity policy the burden is upon the insurer 
to rebut the foregoing presumption. This the appellant failed to do. 

The leading case upon the questions presented is that of St Louis 
Beef Co. v. Casualty Co., 201 U. S. 173, 26 Sup. Ct. 400, 50 L. Ed. 712, 
which is decisive of the matters submitted. To the same effect see, also, 
Butter v. Am. Fid. Co., 120 Minn. 157, 139 N. W. 355, 44 L. R. A. (N. S.) 
609; Mayor Lane & Co. v. Com. Casualty Ins. Co., 169 App. Div. 772, 155 
N. Y. Supp. p. 75; In re Empire State Surety Co., 214 N. Y. 553, 108 
N. E. 825; South Knoxville Brick Co. v. Empire State Surety Co., 126 
Tenn. 402, 150 S. W. 92, Ann. Cas. 1913E, 107; Fullerton v. U.S. Cas. 
Co., 184 Towa, 219, 167 N. W. 700, 6 A. L. R. 367; Interstate Cas. Co. v. 
Wallins Creek Coal Co., 164 Ky. 778, 176 S. W. 217, L. R. A. 1915F, 958; 
Rieger v. London, etc., Co., 202 Mo. App. 184, 215 S. W. 920; U.S. F. & 
G. Co. v. Pressler (Tex. Civ. App.) 185 S. W. 326; Western Ind. Co. v. 
Walker-Smith Co. (Tex. Civ. App.) 203 S. W. 93. 

[4] The contention of appellant that the judgment entered by consent 
against the respondent was upon the merits and that thereby the question 
of Ouimet’s employment became res adjudicata is without merit. Where 
the insurer has denied its liability under the policy and has refused to de- 
fend an action brought by the person injured, the liability of the insured 
to such injured person and the extent of that liability may be litigated 
for the first time in an action on the policy between the insurance com- 
pany and the insured. Butter v. Am. Fid. Co., supra; St. Louis Beef Co. 
v. Cas. Co., supra; section 10558, Rev. Codes 1921; Kansas City, etc., v. 
So. Ry. News Co., 151 Mo. 373, 52 S. W. 205, 45 L. R. A. 380, 74 Am. 
St. Rep. 545; Glen Falls, etc., v. Ins. Co., 162 N. Y. 399, 56 N. E. 897. 

[5] It was incumbent upon the plaintiff to prove that Ouimet was 
not in its employ. Proof was submitted upon this disputed question of 
fact, and the trial court very properly denied defendant's motion for a 
nonsuit and for a directed verdict. The jury found this issue in favor 
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of plaintiff, and their finding in this regard is not subject to review by 
this court, but is conclusive upon appeal. The jury are the exclusive 
judges of the credibility of a witness and of the weight to be given to his 
testimony. The evidence was conflicting upon this question, and this court 
will not interfere where the record on appeal shows substantial evidence 
to support a verdict and judgment,*as appears in this case. The trial 
judge and the jury had the opportunity of seeing the witnesses and of 
observing their demeanor on the stand; consequently they were better 
qualified to determine their credibility than are the justices of this court 
from an examination of the record on appeal. Sections 10505, 10672, 
Rev. Codes 1921; Lebane v. Butte Elec. Ry. Co., 37 Mont. 564, 97 Pac. 
1039; Lizott v. Big Blackfoot Mill. Co., 48 Mont. 171, 136 Pac. 46; O’Lan- 
gan v. First St. Bank of Hilger, 59 Mont. 190, 196 Pac. 149; Wick v. 
West. L. & Cas. Co., 60 Mont. 553, 199 Pac. 272. 

No abuse of discretion is shown in any of the trial court’s rulings, 
and on the other errors assigned it does not appear that prejudice was 
suffered by appellant so as to justify a reversal or retrial of this case. 

We recommend that the judgment be affirmed. 


Per CurtaAM. For the reasons given in the foregoing opinion, the 
judgment appealed from is affirmed. 


SCULTHORPE v. COMMONWEALTH CASUALTY CO. (No. 77 
(Court of Errors and Appeals of New Jersey. June 18, 1923.) 
121 Atlantic Reporter, 751. 


(Syllabus by the Court.) 


1. PLEADING — INSUFFICIENT ANSWER PROPERLY 
STRICKEN. 


Liability under a jitney bus insurance policy under the Kates Act was 
made conditional upon use of the jitney bus in question for “passenger 
service.” The schedule of statements, automatically warranted to be true 
according to the terms of the policy, contained the clause, “The auto- 
mobiles are maintained and principally used in the town of Newark, ex- 
cept as follows: Asbury Park, N. J.” The answer to a suit on the bond 
set up as a defense the fact that the accident in question occurred while the 
jitney bus was in passenger service about 3 miles from Asbury Park, on 
the road to Freehold, which is 18 miles distant. Held, that the answer 
was properly stricken out. 


(For other cases, see Pleading, Dec. Dig. § 354[2].) 
2. PLEADING — A “FRIVOLOUS” ANSWER IS ONE LEGALLY 
INSUFFICIENT. 


In the Practice Act of 1912 the word “frivolous,” as applied to a de- 
fense, is used in the sense of “legally insufficient,” without any imputation 
of insincerity or bad faith on the part of the pleader. 

(For other cases, see Pleading, Dec. Dig. § 358.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Frivolous Pleading.) 
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3. APPEAL AND ERROR — STRIKING ANSWER AS “SHAM,” 
WHEN IT SHOULD HAVE BEEN STRICKEN AS “FRIVO- 
LOUS,” NOT CAUSE FOR REVERSAL. 


The fact that an answer was stricken out as “sham,” when it should 
have been stricken out as “frivolous,” is not cause for reversal. 


(For other cases, see Appeal and error, Dec. Dig. § 1042[1].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Sham Pleading.) 


Appeal from Circuit Court, Essex’ County. 
Action by George Sculthorpe against the Commonwealth Casualty 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Jacob Schneider, of Newark, for appellant. 
Seymour & Smith, of Newark, for respondent. 


Wuite, J. This is an appeal from a judgment of the Essex county 
circuit court, striking out as sham the answer filed by the defendant. The 
suit was upon a jitney bus insurance policy issued under and in pursance 
of an act entitled “An act concerning auto busses, commonly called jitneys, 
and their operation in cities’ (P. L. 1916, p. 283), and was to recover 
against the defendant insurance company a portion (corresponding to the 
amount of the policy) of a final judgment recovered by the plaintiff against 
the jitney bus owner and operator in the Monmouth county circuit court. 
The insurance policy was incorporated in the complaint filed in the action, 
and by stipulation was made a part of the record. It undertakes, in con- 
sideration of the premium and of the statements set forth in an attached 
schedule (which statements, according to the terms of the policy, the in- 
sured, by accepting the policy, warranted to be true), to indemnify against 
loss from the liability imposed by law upon the assured, etc., but expressly 
provided as follows: 


“Exclusions—This policy does not cover loss arising from claims 
made on account of accidents resulting from the use of the automobile or 
automobiles covered hereby: (a) While used for any other purpose than 
that stated in item V of the attached schedule;” (b) while racing; (c) 
while driven by any person under 16 years of age; and (d) while used 
or maintained at a time not within the policy period. 


The item V above referred to provides: 


“Item V. The purposes for which the automobiles are to be used and 
will continue to be used during the period of this policy are passenger 
service.” 


The schedule of statements also contains the following: 


“Item VIII. The automobiles are maintained and principally used in 
the town named in item II [which is Newark], except as follows: As- 
bury Park, N. J.” 


The answer set up as a defense that the accident occurred while the 
jitney bus in question was operating in passenger service at a point on the 
public highway about 3 miles outside of the limits of Asbury Park on the 
road to Freehold, which is about 18 miles therefrom, all in the state of 
New Jersey, and, further, that a greater premium than was charged would 
have been charged for the policy, if it had been intended to cover both 
the cities of Asbury Park and Freehold. 

We think this answer was properly stricken out. It nowhere avers 
that the statement that the “automobiles are maintained and princpally 
used in Newark and Asbury Park” was in fact untrue, and we are not, 
therefore, called upon to construe the meaning of the word “principally,” 
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as used in this statement. There is no express limitation in the policy to a 
definitely described route, as there was in that involved in the case of 
Connell v. Commonwealth Casualty Co. (N. J. Err. & App.) 115 Atl. 352, 
where we were required to construe the words “and vicinity.” All that 
this policy contains on the subject is a warranty of the truth of the state- 
ment that the automobiles covered thereby are principally used in New- 
ark and Asbury Park, and the answer does not challenge the truth of 
this statement. 

The only other clause in the policy which could possibly have any 
bearing upon the defendant’s liability in this case is the “exclusion” clause 
above quoted, which does expressly limit the liability under the policy to 
automobiles while used in “passenger service”; but the answer admits that 
at the time the accident in question occurred this jitney bus was in fact 
being used in passenger service by its owner and operator. Under all 
these circumstances, and in view of the definite language of the policy, 
it- is quite immaterial what other or different premiums the defendant 
company would have charged for the policy, if the statement as to where 
the bus was principally used had expressly covered a larger territory. 

[1] For these reasons we think that the answer was properly stricken 
out, but we also think that it should have been stricken out as “frivolous,” 
instead of as “sham.” As was pointed out by Chancellor Walker, sitting 
as ordinary in the Prerogative Court in Re Beam, 93 N. J. Eq. 593, 117 
Atl. 613, quoting from 31 Cyc. 316: 


“While the courts sometimes use the terms ‘frivolous’ and ‘sham’ as 
meaning the same thing, and a motion to strike is often based on the 
ground that a plea is both frivolous and sham, there is nevertheless a clear 
distinction between the two, in that a sham plea is good on its face, but 
false in fact, while a frivolous plea is one which on its face sets up no de- 
fense, although it may be true.” : 


A frivolous pleading is always assumed to be true, while a sham 
pleading must be admitted or conclusively proved to be false; the char- 
acter of the former is determined by mere inspection, while that of the 
latter is usually determined by proof aliunde. So, also, Mr. Justice Min- 
turn, speaking for this court in Fidelity Mutual Life Insurance Co. v. 
Wilkes-Barre & Hazelton R. Co., 120 Atl. 734 (in an opinion filed April 
20th of the present year and not yet [officially] reported), called attention 
to the same distinction, and after pointing out the fraudulent nature of a 
“sham” plea at common law, in that “it was palpably or inherently false 
and from the plain or conceded facts in the case must have been known 
to the party interposing it to be false,” stated as to a “frivolous” plea 
at common law, quoting from 2 Bouv. 853, that it “need not be false, but 
is palpably insufficient as a legal defense to the action, and hence legally 
unsubstantial or frivolous, and therefore presumably interposed for the 
purposes of delay.” ; 

[2] The Practice Act (P. L. 1912, p. 380), which says (section 15), 
“Subject to rules, any frivolous or sham defense to the whole or any 
part of the complaint may be struck out,” providing, as we think it in- 
tends to, a summary method of striking out a legally insufficient defense 
without resort in substance to the common-law demurrer, with its inci- 
dental delays, has, it seems to us, used the word “frivolous” in the sense 
of “legally insufficient,” without there being necessarily incident to its 
use the suggestion of insincerity, which (as_is indicated in the quotation 
from Bouvier above cited) attached to the use of the term at common law. 
Rule No. 40 of the Supreme Court is in conformity with this view. 

[3] The fact that the answer was stricken out as “sham,” and not, as 
it should have been, as “frivolous,” is not cause for reversal. McCarty 
v. West Hoboken, 93 N. J. Law, 247, 107 Atl. 265, and. numerous cases 
there cited. 

For the foregoing reasons, the judgment is affirmed. 
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NEW JERSEY INS. CO. v. YOUNG. (No. 3969.) 
(United States Circuit Court of Appeals, Ninth Circuit. June 18, 1923.) 
290 Federal Reporter, 155. 


1. INSURANCE—“OBJECT” WITH WHICH COLLISION MAY OC- 
CUR HELD NOT LIMITED BY RULE OF EJUSDEM GENERIS. 


In a policy insuring an automobile against damage from collision with 
another automobile, vehicle, or object, the noun “object” should be con- 
strued as including something of a different character from what is in- 
cluded in the specific words, and the doctrine of ejusdem generis cannot 
properly be applied. 

(For other cases, see Insurance, Dec. Dig. § 424.) 
(For other definitions, see Words and Phrases, First and Second 
Series, Object.) 


2. INSURANCE—“COLLISION” WITHIN THE POLICY HELD NOT 
TO INCLUDE STRIKING ROAD AFTER AXLE BROKE. 


In a policy insuring an automobile against collision with an object, the 
word “collision” refers to the automobile striking some object in or along 
the road, and does not include the striking of the road with the body of the 
automobile when the front axle broke. 


(For other cases, see Insurance, Dec. Dig. § 424.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Collision.) 


In Error to the District Coutr of the United States for the District of 
Montana; George M. Bourquin, Judge. 

Action at law by C. W. Young against the New Jersey Insurance 
Company. Judgment for plaintiff (284 Fed. 492), and defendant brings 
error. Reversed and remanded, with directions to enter a judgment for 
defendant, 


George F’. Shelton and Earle N. Genzberger, both of Butte, Mont., and 
James W. Freeman, of Great Falls, Mont., for plaintiff in error. 

Joseph P. Donnelly, of Havre, Mont., and Louis P. Donovan, of Shelby, 
Mont., for defendant in error. 

Before Gilbert, Hunt, and Rudkin, C. JJ. 


Hunt, C. J. A judgment was rendered in favor of Young upon a 
policy issued by the plaintiff in error, insuring Young against “direct loss 
or damage” to his automobile, caused by an accident as hereinafter stated. 
As the case turns upon the meaning of the collisoin clause of the policy, 
we quote so much thereof as is necessary: 


“In consideration of an additional premium of $50, this policy also 
covers, subject to its other conditions, damage to the automobile and/or 
equipment herein described in excess of $100, * * * by being in acci- 
dental collision during the period insured with another automobile, vehicle, 
or object, excluding loss or damage to any tiredue topuncture, * * * or 
other ordinary tire trouble. and excluding in any event loss or damage to 
any tire, unless caused in an accidental collision, which also causes other 
loss or damage to the insured automobile, loss or damage while the auto- 
mobile insured is being operated in any race or speed contest or while be- 
ing operated by any person under the age of 16 years.” 

11——Vol, LXI. 
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The facts agreed upon are: That while Young was driving upon the 
public highway in Montana at about 30 miles an hour, and was crossing a 
coulee the front axle broke— 


“and thereupon the broken axle and frame of the car was let down to the 
earth and plowed into the earth with great force and’ violence; that the 
force and resistance with which the automobile thus met was sufficient to 
cause the same to pivot and overturn; * * * that the said damage was 
caused by the resistance and impact with which the end of the broken axle 
and the front end of the car met when it thus came in contact with the 
earth after the breaking of the axle; * * * that immediately and for 
some time preceding the breaking of the axle the same was defective and 
was cracked ,so as to substantially weaken the same; that this defect was 


unknown to the plaintiff and could not be detected by ordinary and careful 
observation.” 


[1, 2] It is accepted that the noun “object,” as used in the collision 
clause, should be construed as including something of a different chacarter 
from anything included in the specific words “automobile” and “vehicle,” 
and that the doctrine of ejusdem generis cannot properly be applied. But 
we are unable to construe the word “collision” as including damage caused 
by the striking of the car upon the roadway after the defective axle broke 
and let the car down. The automobile was being driven upon the highway. 
It did not come in contact with any object upon the road or roadway until 
after the defective axle broke, when the car dropped and the end of the 
broken axle plowed into the roadway itself, and the car, pivoting on the 
broken axle, turned over and was damaged. In a usual sense, an accidental 
collision between an automobile and anothe object means striking against 
something on the road; for instance, hitting a pedestrian, or a horse, or a 
cow perchance straying in the road, or a rock or stump upon the roadway, 
or a guard rail, such as is often placed in the road at points where repairs 
are being made, or where the automobile hits or rubs the side of a tunnel 
or embankment or bridge alongside or defining the road. In other words, 
we think the language of the contract, when accorded the ordinary and 
usual meaning that should govern, does not extend to the incident under 
consideration, where the proximate cause was the breaking of the defective 
axle, and damage was not by “bein in accidental collision” with «n object. 

In Bell v. American Insurance Co. (1920) 173 Wis. 533, 181 N. W. 733, 
14 A L. R. 179, the Supreme Court of Wisconsin construed a clause ex- 
actly like that in the policy before us, and held that, while insurance 
contracts should be construed “most strongly” against the insurer, yet they 
are subject to rules of construction, applied to the language of any other 
contract and that the courts cannot impute an unusual meaning to the 
language used in such contracts, any more than to the language used in 
any other contract. We have read the opinion in Universal Service Co. 
v. American Insurance Company, 213 Mich 523, 181 N. W. 1007, 14 A. L. R. 
183, in which the court differs from the decision of the Wisconsin court 
in the Bell Case, supra, but the reasoning of the latter case appeals more 
forcibly to us, 

In Moblad v. Western Indemnity Co., 53 Cal. App. 683, 200 Pac. 750, 
the larcuage of the policy read, “If caused solely by collision with another 
object.” There the driver of an automobile, in order to, avoid striking 
another automobile, swerved to the outer edge of the roadway; the road- 
way gave way, causing the automobile to run down an embankment and 
to turn over and roll down the side of a mountain. The court held that 
the damage was caused proximately by the car turning over on the edge 
of the road, and that the proximate and only cause of the accident was not 
collision, but the upsetting of the automobile. In Southern Casualty Co. 
v. Johnson (Ariz.) 207 Pac. 987, the collision clause of the policy was like 
that in the case under consideration. There, to avoid collision with an 
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automobile coming from behind, the appellee swerved and ran into an 
embankment alongside the road, and upset. The court held that there was 
a collision with the embankment, and, as the upset was the result of the 
collision, recovery could be had. 

In Harris v. American Casualty Co,, 83 N. J. Law, 641, 85 Atl. 194, 44 
L. R. A. (N. S.) 70, Ann. Cas. 1914B, 846, cited by the defendant in error, 
the policy covered damage resulting solely from collision with any moving 
or stationary object, excluding, however, damage resulting from collision 
due wholly or in part to upset. An automobile crashed through the guard 
rail on one side of the bridge, was thrown into the stream and was turned 
upside down after leaving the bridge. Recovery was sustained upon the 
theory that the upset was caused by a collision, and that the word “object” 
included water of the stream and the earth beneath it. 

It is unnecessary to review other cases, none of which are very close 
to the instant inquiry, and as the views expressed lead to the conclusion 
that there is no liability under the policy, the judgment is reversed and the 
cause remanded, with directions to enter judgment in favor of the insur- 
ance company. 

Reversed and remanded. 


AUERBACH et at. v. MARYLAND CASUALTY CO. 
(Court of Appeals of New York. July 13, 1923.) 
140 Northeastern Reporter, 577. 


1. INSURANCE — CONTRACTS CONSTRUED ACCORDING TO 
ORDINARY SENSE OF TERMS USED, IF UNAMBIGUOUS. 
A contract of insurance, like other contracts, is to be construed ac- 

cording to the sense and meaning of the terms used, which, if clear and 

unambiguous, are to be understood in their plain, ordinary, and popular 

sense. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE — SETTLEMENT AUTOMOBILE INDEMNITY 
POLICY HELD NOT TO REQUIRE INSURER TO ACCEPT 
FAVORABLE SETTLEMENT. 

Under automobile accident indemnity policy, requiring insurer to de- 
fend actions unless it elected to settle, and providing that insurer would 
not be responsible for any settlement made by the insured unless author- 
ized in writing, insurer was not required to agree to settlement offered by 
injured party, and on its refusal to agree, and the rendition of a judgment 
greatly in excess of the amount offered in settlement, was not liable for 
an amount in excess of the face of the policy, though the insurer realized 
prior to the trial that the terms under which the settlement could be had 
were favorable and ought to be accepted. 

(For other cases, see Insurance, Dec. Dig. § 512.) 


Appeal from Supreme Court, Appellate Division, Second Department. 
Action by Henry G. Auerbach and another against the Maryland 
Casualty Company. From an order of the Appellate Division of the 
Supreme Court (205 App. Div. 131, 199 N. Y. Supp. 351), reversing a 
judgment for the defendant, entered upon an order of the Special Term 
(119 Misc. Rep. 812, 198 N. Y. Supp. 309), granting a motion by the de- 
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fendant for judgment on the pleading, and denying such motion, the de- 
fendant, by permission, appeals. Order of Appellate Division reversed, 
and that of Special Term affirmed. 


Frank C. Laughlin and Stewart W Bowers, both of New York City, 
for appellant. 

Meier Steinbrink and Frank E. Johnson, both of Brooklyn, for re- 
spondents. 


McLaucuHLIN, J. According to the allegations of the complaint, the 
defendant, on the 10th of December, 1918, issued to the plaintiffs a policy 
of automobile insurance indemnifying them to the extent of $5,000 against 
loss by reason of an accident resulting in injuries or death to any one per- 
son; that the policy provided, among other things, if an accident occurred, 
immediate notice of the same should be given to the insurance company, 
and if an action were brought against the assured to enforce a claim on 
account of such accident, they would forward to it the summons or other 
process served; that the company would, at its own cost, investigate all 
accidents and defend all actions, even if groundless, of which notice was 
given, unless it elected to settle the claim or action; that it would not be 
responsible for any settlement made or any expenses incurred by the as- 
sured, unless such settlement or expenditures were first specifically au- 
thorized in writing, except that the assured might provide, at the time of 
the accident, at the expense of the company, such immediate surgical re- 
lief as was imperative; that thereafter, while the policy was in force and 
the plaintiffs were driving or in control of the automobile mentioned 
therein, it ran into one Jane O’Neill and caused her personal injuries, to 
recover for which she brought an action for $40,000 damages alleged to 
have been sustained, and her husband, James O’Neill, also brought an ac- 
tion to recover $10,000 for loss of her services; that the assured complied 
with the conditions of the policy by giving the company notice of the ac- 
cident and delivering to it the summons and other papers served for the 
commencement of the actions; that the company thereupon took charge 
of the defense of the actions, appeared for and represented the plaintiffs 
herein (the defendants therein), prepared the actions for trial, and as- 
sumed entire charge of the defense; that after the actions had been com- 
menced, and prior to the trial of the same, these plaintiffs made a full 
and fair statement to the company of all the circumstances known to 
them concerning said accident. which facts were verified by its own in- 
vestigation, and these plaintiffs and this defendant reached the conclu- 
sion that the actions ought to be settled; that the injuries sustained by 
Mrs. O'Neill were much more serious than had at first been thought; 
that before the trial of the actions, and after this defendant had ascer- 
tained the facts connected with the accident, these plaintiffs were in- 
formed that a settlement of both actions could be had for $6,500, and the 
insurance company was advised of that fact; that it agreed with these 
plaintiffs that the actions should be settled and that the offer made for 
that purpose ought to be accepted; that if such settlement were made it 
would pay $3,500, if these plaintiffs would pay the balance, which they 
refused to do, insisting that the insurance company should pay the full 
amount of its liability under the policy ($5,000) and they would pay the 
balance ($1,500) ; and that the insurance company declined the proposition 
and insisted upon a trial. The complaint further alleged that both actions 
were tried and a verdict rendered in favor of Mrs. O’Neill for $20,000 
and in favor of Mr. O’Neill in the sum of $500. 

The insurance company paid the full amount of its liability, $5,000, 
and these plaintiffs, in order to prevent their property being levied upon 
under an execution, paid the balance of the judgments $15,500, and then 
instituted this action to recover $14,000, the difference between what it 
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had to pay and what it would have paid if the settlement had been made. 
After the service of the complaint the defendant moved for a judgment 
dismissing it, upon the ground that it did not state facts sufficient to con- 
stitute a cause of action. The motion was granted and judgment entered 
to that effect, which, on appeal, was reversed by the Appellate Division, 
and the motion for judgment denied. 

The judgment of the Appellate Division must be reversed and that of 
the Special Term affirmed. The complaint does not state a cause of ac- 
tion. The most that can be said of the facts pleaded, giving the plaintiffs 
the most favorable inference to be drawn therefrom, is that such facts 
made it “reasonably probable” that Mrs. O’Neill and her husband would 
recover more than the sum of $6,500, the amount at which they had 
agreed to compromise and settle their respective claims. 

[1, 2] There are no allegations in the complaint to the effect that the 
insurance company was negligent either in investigating 'the facts con- 
nected with the accident or in the defense of the action, not a suggestion 
that it was guilty of fraud or misrepresentation in any way. A contract 
of insurance, like other contracts, is to be construed according to the 
sense and meaning of the terms which .the parties have used; and if such 
terms are clear and unambiguous, they are to be understood in their plain, 
ordinary, and popular sense. Imperial Fire Ins. Co. v. Coos County, 151 
U. S. 452, 14 Sup. Ct. 379, 38 L. Ed. 231; Drilling v. New York Life Ins. 
Co., 234 N. Y. 234, 137 N. E. 314. The terms here used are clear and un- 
ambiguous. The intent of the parties, if the language used be given a 
reasonable construction, cannot be misunderstood. There is nothing in 
the policy by which the insurance company obligated itself to settle, if an 
opportunity presented itself. It was given the option to settle, if it saw 
fit to do so, or to try the action, as it preferred. It, however, was under 
no legal obligation, either express or implied, to compromise or settle the 
claims prior to the trial. The plaintiffs, when they accepted the policy, 
did so with full knowledge of the fact, if an action were brought, that 
they surrendered to the insurance company absolute, full, and complete 
control of it, including the settlement or trial. Rumford Falls Paper Co. 
v. Fidelity & Casualty Co., 92 Me. 574, 43 Atl. 503; Schmidt & Sons Brew- 
ing Co. v. Travelers’ Ins. Co., 244 Pa. 286, 90 Atl. 653, 52 L. R. A. (N. 
S.) 126. They also knew there was no provision in the policy which 
obligated the insurance company to pay any amount whatever prior to 
the rendition of a judgment. The policy was one indemnifying them 
“against loss or liability imposed by law.” The loss or liability here pro- 
vided for contemplated the liquidation of a claim, if one were made, by 
the rendition of a judgment unless the insurance company saw fit to ex- 
ercise the option which it had to settle and compromise without a trial. 

It is true the insurance company realized, prior to the trial, that the 
terms under which a settlement could be had were favorable ones and 
that the same ought to be accepted. It so advised the plaintiffs in writ- 
ing. The advice thus given imposed upon it no legal obligation to make 
the settlement. It knew that its liability was limited to $5,000, and while 
it offered to pay $3,500 towards a settlement, that did not impose upon it 
the obligation to pay the full amount of the policy prior to the trial. The 
probability that judgments much larger than $6,500 would be recovered 
was as well known to the plaintiffs as to the insurance company. Each 
of the parties had full knowledge of all the facts. It is not suggested that 
the plaintiffs were misled by reason of the suppression of any of the facts 
by the insurance company or any fraud practiced upon them by it. 

The case in principle cannot be distinguished from McAleenan v. 
Massachusetts Bonding & Insurance Co., 173 App. Div. 100, 159 N. Y. 
Supp. 401, affirmed 219 N. Y. 563, 114 N. E. 114; Lavin v. New England 
Casualty Co., 101 Misc. Rep. 402, 166 N. Y. Supp. 1055, affirmed 187 
App. Div. 935, 174 N. Y. Supp. 910, which in turn, was affirmed by this 
ccurt 233 N. Y. 631, 135 N. E. 948. 
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The insurance company in refusing to settle the actions, did what it 
had the legal right to do under the terms of the policy. 

It follows therefore that the order of the Appellate Division should 
be reversed and that of the Special Term affirmed, with costs in this court 
and the Appellate Division. 

Hiscock, C. J., and Hogan, Cardozo, Pound, Crane, and Andrews, 
JJ., concur. 

Order reversed, etc. 


WHEELER v. GLOBE & RUTGERS FIRE INS. CO. OF CITY OF 
NEW YORK. (No. 11287.) 


(Supreme Court of South Carolina. Aug. 6, 1923.) 
118 Southeastern Reporter, 609. 


1. INSURANCE — DAMAGE TO AUTOMOBILE RUNNING ON 
FERRYBOAT MOORED TO SHORE HELD “LOSS WHILE 
BEING TRANSPORTED.” 


Damage to an automobile caused by the automobile running off a 
ferryboat moored to the shore while the automobile was being driven 
onto the boat to be ferried across a river held a loss while being trans- 
ported within a policy covering a loss to the automobile while being trans- 
ported in any conveyance by land or water. 

(For other cases, see Insurance, Dec. Dig. § 424.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Loss.) 


2. INSURANCE—NEGLIGENCE OF ASSURED IN ABSENCE OF 
EXPRESS PROVISION IN AUTOMOBILE ACCIDENT POL- 
ICY, HELD NO DEFENSE. 

In the absence of an express provision to that effect, it is no defense 
to an action on an automobile accident policy that insured’s negligence 
caused or contributed to the injury. 


(For other cases, see Insurance, Dec. Dig. § 428.) 


3. INSURANCE — POLICY IN CASE OF DOUBT CONSTRUED 

MOST FAVORABLY TO INSURED. 

Where a doubt arises in respect to the application, exceptions to or 
limitation of liability, or clauses creating a forfeiture or relating to mat- 
ters subsequent to the attaching of liability, the court will adopt that con- 
struction most favorable to insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
4. CONTRACTS—AMBIGUOUS CONTRACT WHAT PARTIES IN- 
TENDED BY HELD FOR JURY. 


Generally, contracts are to be construed by the court; but, where a 
contract is not clear or is ambiguous and capable of one or more con- 


structions, what the parties intended as a matter of fact should be sub- 
mitted to the jury. 


(For other cases, see Contracts, Dec. Dig. § 176[2].) 
Cothran, J., dissenting. 


Appeal from Common Pleas Circuit Court of Marion County; W. C. 
McLain, Special Judge. 
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Action by J. L. Wheeler against the Globe & Rutgers Fire Insurance 
Company of the city of New York. Judgment for plaintiff, and defend- 
ant appeals. Affirmed. 


James W. Johnson, of Marion, for .appellant. 
M. C. Woods, of Marion, for respondent. 


Watts, J. The “Case” contains the following statement: 

“This action was instituted on January 15, 1921, upon a policy of ac- 
cident insurance issued by defendant to plaintiff covering a Packard auto- 
mobile. The complaint alleged that while the automobile was being trans- 
perted across Great Pee Dee river at Allison’s Ferry on a flat boat, the 
end of the flat boat broke off and the boat began to sink, and precipitated 
the automobile into the river, to its damage $1,617.21. The defendant set 
up: First, a general denial. Second, it alleged that the only perils the 
automobile was insured against, applicable to the facts of this case, were: 
‘While (the automobile was) being transported in any conveyance by land 
or water, the stranding, sinking, collision, burning or derailment of such 
conveyance, including general average and salvage charges for which the 
assured is legally liable,’ and that the damage to the car was not occa- 
sioned by any of these things, but, on the contrary the cause of the acci- 
dent was the unskillful and negligent driving of the automobile off of the 
flat boat and into the Great Pee Dee river, by the defendant or his agent, 
while said flat boat was stationary and securely tied at its mooring on 
the river bank. 

“The case was tried at the December term of court 1922, before a 
jury, who rendered a verdict in favor of plaintiff for the amount claimed, 
to wit, $1,838.26. Judgment was entered upon the verdict and within 10 
days thereafter notice of appeal was served.” 

At the close of plaintiff’s testimony defendant moved for a nonsuit 
on the ground: 


“That the defendant insured the plaintiff against direct loss or dam- 
age to his automobile only while being transported in any conveyance by 
land or water; that the entire proof shows that the car was not being 
transported when damaged and therefore the plaintiff cannot recover.” 


This motion was refused. At the close of all the testimony in the 
case defendant moved for a directed verdict on the grounds: 


“(1) That the only provisions of the policy under which plaintiff 
can claim in this action provide that the defendant insured the plaintiff 
against direct loss or damage to his automobile only ‘while being trans- 
ported in any conveyance by land or water, the stranding, sinking, colli- 
sion, burning or derailment of such conveyance, including general average 
and salvage charges for which the assured is legally liable’; that all the 
evidence offered in the case showed that the damage in question was not 
done ‘while (the automobile was) being transported in any conveyance 
by land-or water, the stranding, sinking, collision, burning or derailment 
of such conveyance, including general average and salvage charges for 
which the assured is legally liable,’ but was due to some one driving plain- 
— automobile into the river while the ferry boat was moored to the 
shore. 

_ “(2) On the further ground stated in plaintiff's motion for a non- 
suit. 

“(3) On the further ground that plaintiff has failed to prove that the 
damage to his car was occasioned by either the stranding or sinking of 
the flat, and he cannot, therefore, recover.” 


_ After entry of judgment, defendant appealed and by seven exceptions 
imputes error. At the hearing by this court appellant’s counsel announced 
that he did not press the seventh exception. 
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Exceptions 1 and 2 complain of error in not granting a nonsuit and 
in not directing a verdict as asked for. 

Exceptions 3 and 4 complain of error in his honor’s not construing 
the contract, and in his holding that it was ambiguous, and in submitting 
it to the jury, and in his charge to the jury in reference to how it was to 
be construed. : 

Exceptions 5 and 6 complain of error in refusing to charge the jury 
defendant's requests 1 and 2. 

[1] The evidence shows that the car was injured while the boat was 
tied to the bank; the driver of the car was attempting to drive the car on 
the boat when the accident occurred. The car could not have been lifted 
on the boat. The proper way to get it on the boat was to drive it on, 
and in driving it on it was being transported. 

When a car reaches a ferry, the usual way to get it on the boat is 
to drive it on, and then it is ferried across the stream, and when it reaches 
the opposite bank the usual way is to drive off of the ferryboat. 

The driving on the. ferryboat and driving off is transporting the car. 

Receiving and landing automobiles and passengers by a ferryboat is 
incident to their transportation. The accident to the car, in this case, oc- 
curred while the driver of the car was attempting to get it on the boat 
for the purpose of being ferried across the river, and landed on the other 
side of the river. The car was being transported according to the true 
intent and meaning of the terms of the policy, and his honor was right 
- not granting a nonsuit, or directing a verdict, as asked for by the de- 
endant. 

[2] Even though Bryan was negligent in loading the car, that would 
not defeat plaintiff’s recovery. There is no provision in the policy that 
excepts from the risk accidents due to insured’s negligence or that of his 
servants. “The contract evidenced by a policy of accident insurance is 
entered into by the insured for the purpose of obtaining protection in case 
of accidental injuries, whether or not they result from thoughtlessness, 
carelessness, or negligence; and it is accordingly well settled that it is no 
defense to an action on such policy that the negligence of the insured 
caused or contributed to the injury, unless of course the policy expressly 
excepts from the risk accidents due to insured’s negligence. 1 Corpus 
Juris, 487.” 

[3] We do not think his honor was in error in holding the contract 
was ambiguous, as complained of, and in submitting the question to the 
jury. He charged the law correctly applicable thereto. 

As to accident insurance the rule is stated in 1 Corpus Juris, 414: 


“In case there is any ambiguity in the policy, the rule is that all 
provisions, conditions, or exceptions which in any way tend to work a 
forfeiture of the policy or limit or defeat liability thereunder, should be 
construed most strongly against those for whose benefit they are inserted, 
and most favorably toward those against whom they are meant to ope- 
rate, and this rule is applicable to purely benefit accident policies as well 
as w the ordinary accident policy. Accordingly the court will adopt the 
cunstruction most favorable to the insured when a doubt arises in respect 
to the application, exceptions to or limitations of liability, or clauses 
creating a forfeiture or relating to matters subsequent to the ‘attaching 
of the liability, the rule being specially applicable to the latter.” 


[4] As a general rule, contracts are to be construed by the court; 
but where a contract is not clear, or is ambiguous and capable of one or 
more constructions, what the parties really intended, as a matter of fact, 
should be submitted to a jury. We see no error in his honor’s refusal to 
charge defendant's request as asked for. 

All exceptions are overruled, and judgment affirmed. 

Fraser and Marion, JJ., concur. 

Gary, C. J., did not sit. 
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CoTHRAN, J. (dissenting). Action upon a policy of insurance cover- 
ing loss or damage to an automobile. The plaintiff had a verdict for the 
full amount claimed, and the defendant appeals. 

The accident which resulted in damage to the automobile occurred 
under peculiar circumstances. 

The plaintiff with a party of ladies was riding in his car en route 
from Marion to Allison’s Mill, on the opposite side of Great Pee Dee 
river, in Florence county; there was a ferry across the river near the 
mill. When the plaintiff drove up to the river he had a bad tire. He 
decided to leave the car, cross the river in the flat boat, go to the mill, 
get dinner, and return to the point where the car was left, and in the 
meantime to send one of the men at the mill across the river to fix the 
tire. He testified: 


“When I got over I sent Mr. James O’Bryan over to the Marion side 
of the river with instructions to change a tire on the car. He was not 
instructed to put it on the flat and bring it over. He was sent over to 
change a tire. I did not instruct him to put it on the flat and bring it 
over; I did not instruct anybody to do that. * * * That he told the 
ferryman, ‘I am not in a hurry; I am not going to take the car over.’” 


_ The man O’Bryan was not examined as a witness, but the ferryman, 
Furches, testified that when the plaintiff drove up to the river, he (the 
ferryman) was fixing the landing, and the plaintiff said: 


_. “It is all right. I am not going to carry my car over anyway. I 
will carry these ladies over and leave the car here. There is a flat tire on 
my car, and I will have John O’Bryan to come over and fix it.” 


That he ferried the party over and returned to finish the approach; 
he must have carried O’Bryan back to the Florence side, for he says that 
aiter dinner O’Bryan came to his house and told him that Mr. Wheeler 
wanted his car brought over; that he went down to the ferry with O’Bryan 
and carried him back over to the Marion side, where the car was; that 
O’Bryan said he did not know how to run a car; that he told him he had 
better let it alone, but he got in the car and started it; that when it started 
O’Bryan jumped out and let the car come on by itself; it was running 
wild; that he (the ferryman) got off the flat to get out of its way; that 
when the car got on the flat it turned to the left and ran off of the left 
corner of the boat, broke off the end of the boat, and went over into the 
river; that the boat tilted as the car bore down the end, and resumed its 
position after the car ran off. 

The risks insured against were expressed in the policy thus: 


“Does insure * * * the automobile described herein * * * 
while in building, on road, on railroad car or other conveyance, ferry or 
inland steamer * * * against direct loss or damage caused, while this 
policy is in force, by the perils specifically insured against. * * * B. 
While being transported by any conveyance by land or water—stranding, 
sinking, collision, burning or derailment of such conveyance. * * *” 


The real question in the case, raised by motion for a nonsuit, by mo- 
tion for a directed verdict, and by requests to charge, is whether or not 
the injury to the car was a risk covered by the policy. 

There is evidence tending to show that the injury occurred while the 
plaintiff’s agent was attempting to load the car on the flat boat, whether 
so authorized or not by the plaintiff; and I agree that the loading was a 
step in the process of transportation. There is evidence, therefore, tend- 
ing to show that the injury occurred while the automobile was being trans- 
ported in a conveyance by water, within the terms of the policy. If the 
policy covered every injury to the automobile, however caused, while be- 
ing transported, it follows that the loss was covered by the policy. But 
“there’s the rub.” The policy indemnifies the insured from “direct loss 
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or damage * * * caused by the perils specifically insured against.” 
Among these perils are “stranding, sinking, collision, burning or derail- 
ment of such conveyance,” that is, “any conveyance by land or water.” 
Transportation, per se, cannot be considered a peril; it was not a peril 
insured against, for the policy contemplated transportation; and it covers 
specifically certain perils, which might be the cause of loss or damage, 
while the car was being transported. In other words, the phrase “while 
being transported in any conveyance by land or water” was obviously in- 
tended to limit the generality of the liability on account of “stranding, 
sinking, collision, burning or derailment” of a conveyance. The policy 
covers only a loss occurring while the car was being transported, as a 
direct result of any one of the specified perils; both conditions must have 
coexisted in order to fix liability. 

It is obvious that if the risk was unlimited, except by the fact of the 
car being transported, the liability of the insurer would attach, however 
the loss or damage may have been caused, so long as it occurred during 
the transportation; as for instance by the act of a trespasser or by the 
act of the owner, disconnected from any of the specific perils; and the 
limiting clause, “stranding, etc.,” would have been entirely superfluous; 
for what purpose could it have been inserted if not to limit the general 
expression “while being transported.” 

Under a policy like this, could it be contended in the case of trans- 
portation by rail that the insurer would be liable if a thief broke into the 
railroad car and demolished the machinery or stole the equipment? Such 
loss or damage would have occurred “while being transported” as much 
so as in the case at bar. 

The meaning of the policy may perhaps be better expressed by trans- 
posing the phrase ‘“‘while being transported” to the latter part of the sen- 
tence, thus: 


“Does insure * * * against direct loss or damage caused * * * 
by the perils insured against. * * * A. Fire. * * * B. Strand- 
ing, sinking, collision, burning or derailment of such conveyance, while be- 
ing transported in any conveyance by land or water.” 


It is contended by the plaintiff that the terms of the policy are am- 
biguous. The circuit judge so held and left the construction of the pol- 
icy to the jury. 

I see no ambiguity whatsoever in the policy. It means exactly what 
it says: That if the loss or damage should occur while the car was being 
transported in any conveyance by land or water, in consequence of any 
one of the perils specified, the insured should be indemnified. 

The only possible ambiguity that could exist is a doubt as to the 
proper construction of the policy; that is, whether or not both conditions, 
the facts of transportation and injury from one of the specified perils, 
must coexist; clearly a matter for adjudication by the court; a patent 
ambiguity and not a latent one. 

The difference between the two, as I understand it, is that a patent 
ambiguity is one that arises upon a consideration of the words of the 
instrument, as viewed in themselves, without reference to their applica- 
tion to the object which they describe; a latent ambiguity is one that 
arises, not upon a consideration of the words of the instrument, as viewed 
in themselves, but upon those words when applied to the object which 
they describe. 2 C. J. 1313. 

A patent ambiguity may be so glaring as to annihilate the instrument 
for indefiniteness and uncertainty, or it may be such as to call for the 
rule of construction against the author of the instrument. In either 
event, the matter is one for the court and not for the jury. 

A latent ambiguity does not appear upon the face of the words, nor 
is its existence known until those words are brought in contact with col- 
lateral, extraneous facts. 
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It seems to me clear that patent ambiguities are for resolution by the 
court, latent ambiguities by the jury, upon proof of the collateral, extra- 
neous facts, . 

‘In this case there is no suggestion of collateral facts creating a latent 
ambiguity, and the circuit judge should have construed the policy. 

I think that the authorities cited in the leading opinion demonstrate 
that if there was an ambiguity, it should have been resolved the cir- 


cuit judge; and the argument for the respondent admits as much. In the 
latter it is said: 


“As a matter of law, applicable to contracts generally, when a con- 
tract is ambiguous and is capable of two or more constructions, the court 
will refuse to permit a forfeiture, and will construe it most strongly 
against the party preparing the instrument.” 


How this rule can be enforced by a jury is not explained. 
In 1 C. J. 414, it is said: 


“In case there is any ambiguity in the policy the rule is that all pro- 
visions, conditions, or exceptions which in any way tend to work a for- 
feiture of the policy or limit or defeat liability thereunder should be con- 
strued most strongly against those for whose benefit they are inserted, 
and most favorably towards those against whom they are meant to ope- 
rate, and this rule is applicable to purely benefit accident policies as well 
as to the ordinary accident policy. Accordingly the court will adopt the 
construction most favorable to the insured when a doubt arises in respect 
to the application, exceptions to or limitations of liability, or clauses 
creating a forfeiture or relating to matters subsequent to the attaching 
of the liability, the rule being especially applicable to the latter’— indi- 
cating, beyond a doubt, that the ambiguity of the character described 
must be resolved by the court. 


In 13 C. J. 785, cited by counsel for the respondent, it is declared: 


“Where the terms of a contract are ambiguous, and their meaning 
is to be determined from extrinsic evidence which is conflicting, a ques- 
tion is presented for the jury. * * * Where extrinsic evidence is not 
required to determine the meaning of the contract, its construction is for 
the court”’—which is but another way of saying that latent ambiguities 
are for the jury; patent ambiguities for the court. 


In Granite Co. v. Monument Co., 91 Vt. 177, 99 Atl. 875, it is held, 
quoting syllabus: 


“In the absence of latent ambiguity, it is for the court to construe a 
written. contract.” 


To constitute a latent ambiguity, the meaning of the terms must re- 
quire the aid of extrinsic facts in the interpretation; under which cir- 
cumstances alone is the construction to be submitted to a jury. Schneider 
v. Neubert, 308 Ill. 40, 139 N. E. 84; Ringrose v. Sloane (D. C.) 266 Fed. 
402; Modern Woodmen of America v. Hall (Ind. Sup.) 130 N. E. 849; 
Sunshine v. Furtick, 114 S. C. 32, 102 S. E. 784. 


In Russell v. Arthur, 17 S. C. 477, the court said: 


“There was no evidence of the contract except the defendant’s letter 
* * * and we think it was error in the circuit judge to refer the con- 
stuction of that letter to the jury instead of construing it himself. The 
fact that it was obscure and inconsistent in its different parts, making it 
difficult to understand, could not alter the rule that the court and not 
the jury should construe a contract in writing.’ Bank v. Heyward, 15 
as ¢ 296; Mowry v. Stogner, 3 S. C. 253. 

“When there is a doubt as to the meaning of a contract in writing 
arising from the language used, and not from extrinsic matters, the ques- 
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tion as to what the parties meant is for the court, and not the jury.” 
Penn v. Hare (Tex. Civ. App.) 223 S. W. 527. 

“The construction of a contract is always a matter of law for the 
court, no matter how ambiguous or uncertain or difficult its terms, and 
the jury can only assist the court in determining disputed fact questions.” 
O’Connor v. West Co. (Cal. Sup.) 207 Pac. 527. 


Even in the case of a latent ambiguity, if there is no conflict in the 
evidence the question is one of law for the court. 

In this case there was not a single fact for the jury to consider, in 
connection with the interpretation of the contract of insurance; and 
what they did with the question of law submitted to them I have not the 
slightest idea, and, of course, no means of correcting an error if it ex- 
isted. The driver of the team is not expected to throw the line upon the 
dashboard. 

I am of the opinion, therefore, that there was error on the part of 
the circuit judge in leaving the construction of the contract of insurance 
to the jury; that it should have been construed as heretofore indicated ; 
and ~y the defendant's motion for a directed verdict should have been 
granted. 


DAVIS v. HOME INS. CO. (No. 11272.) 
(Supreme Court of South Carolina. July 16, 1923.) 
118 Southeastern Reporter, 536. 


INSURANCE— COMMENCES ON DATE OF COUNTERSIGNING, 
THOUGH POLICY FIXES EARLIER DATE. 


Where, on June 13, 1921, insured paid one who was not an insurance 
agent for insurance on an automobile for a year, four days lated insurer 
countersigned and issued the policy, dated June 13, 1921, and purporting 
to fix the term of insurance from June 13, 1921, to June 13, 1922, but con- 
taining a provision that the policy was valid only when countersigned by a 
duly authorized agent, held, that damage to the automobile occurring on 
June 15, 1922, was covered by the policy. 


(For other cases, see Insurance, Dec. Dig. § 175.) 
Appeal from Richland County Court; M. S, Whaley, Judge. 


Action by Henry Davis against the Home Insurance Company. From 
a judgment for defendant entered on a directed verdict, plaintiff appeals. 
Reversed and remanded for new trial. 


Graydon & Graydon, of Columbia, for appellant. 
Benet, Shand & McGowan, of Columbia, for respondent. 


CoTHRAN, J. Action upon a policy of insurance issued upon an auto- 
mobile. The sole question involved is whether or not the policy was in 
force at the time of the injury to the car insured against. 

On June 13, 1921, the plaintiff purchased an automobile from Capital 
City Garage & Tire Company for $1,250; in the settlement the plaintiff, 
by cash and note secured by mortgage, paid for the car and insurance 
thereon for a year; the seller was not an agent of the insurance company, 
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but undertook to procure the insurance for the plaintiff and to protect 
itself; on the 17th, four days later, the insurance company issued the policy, 
which was dated June 13, 1921, and fixed the term of insurance from June 
13, 1921, to June 13, 1922, duly countersigned; the policy contained a pro- 
vision that it should be valid only when countersigned by the duly author- 
ized agent of the company; on June 15, 1922, the car was damaged in a 
collision, a risk covered by the policy, and, the company refusing to pay, 
this action was instituted for the amount of the policy, $1,000. Upon the 
trial before Hon. M. S. Whaley, county judge, and a jury, he directed a 
verdict for the defendant, upon the ground that at the time of the collision 
the policy had expired by its limitation; the correctness of this ruling is 
the only point involved. 

The obvious intention of the parties was to provide insurance for a 
year. Under the provisions of the policy there could have been no lia- 
bility upon the insurance company until the policy had been countersigned, 
which was not done until June 17, 1921. During that interval, the com- 
pany not being liable, the plaintiff had no insurance. It would be unjust 
that he be required to pay for insurance upon which it was impossible for 
him to have realized in the event of loss; and it is nothing but fair that 
he should have the benefit of the full term for which he has paid, which 
would be one year from June 17, 1921, inclusive of June 15, 1922, the date 
of the collision, 

A strikingly similar case is that of Cecil v. Ins. Co., 165 Ky. 211, 176 
S. W. 986. The application for insurance upon a horse was dated March 
26, 1913; it was accepted at the home office on March 29, 1913, and de- 
livered on April I, 1913; the time was fixed “from the 26th day of March, 
1913, at noon, to the 26th day of March, 1914, at noon”; it contained a 
provision that it should not be in force until delivered to the insured and 
payment of premium; the horse died on March 27, 1914. The court held: 

“Since Cecil paid for insurance for a year, which according to the 
application was not to begin until the premium was paid, there would have 
been no liability under the policy until it was delivered and the premium 
_ paid, and consequently the year did not begin to run until April 1, 
1913.” 


“Though a policy is, by its terms, to take effect at a certain time, yet 
it may be shown that, from a want of delivery, failure to comply with some 
condition precedent, or other cause, it did not take effect till a subsequent 
time.” Ins. Co. v. Goodall, 35 N. H. 328. 

In the case of Stinchcombe v. Ins. Co., 46 Or. 316, 80 Pac. 213, the 
facts were these: The application for insurance was made on May 5, 1894; 
the policy was signed and issued on July 10, 1894; it was delivered to 
the insured and the premiums for two years paid on July 24, 1894; it was 
stipulated in the application that the policy should not be in force until 
the actual payment of the premium; the policy required the payment of the 
advance premiums for two years and of an annual payment of a premium 
on May 5th of each year after the issuance of the policy; it will be ob- 
served that the annual date was fixed at May 5th, the anniversary of the 
date of the application and not of the issuance of the policy; the insured 
died on July 3, 1896, within two years after the issuance of the policy, but 
not within two years after the date of the application, and not having paid 
the premium claimed to have been due on May 5, 1896. The controversy 
between the company and the beneficiary i is obvious. The court held that, 
notwithstanding the apparent provisions of the policy fixing May 5th as 
the annual date of payment, the term began on July 24, 1894, when the 
policy was issued, and ended two years from that date. The reasoning of 
the court is so applicable to the present controversy that we quote: 

“Tf, therefore, the policy was not to be in force to bind the company 
until the concurrrence of the conditions designated ,it is a most reasonable 
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and fair deduction that it was also not intended that it should become 
effective as it concerned the assured at a date prior to their fulfilment. 
The defendant either insured Stinchcombe from the 5th day of May, or it 
did not insure him until the 24th day of July, when the policy was delivered 
and the premiums paid and accepted by it. It is certain that it did not 
make itself liable until the latter date, and arc we to suppose that, without 
engagement to that purpose, the company intended to collect the premiums 
and the insured to pay for insurance he did not have? Rather would the 
deduction be to the contrary. And such is our interpretation of the con- 
tract, that it did not become effective and binding as an insurance upon the 
life of Stinchcombe vutil such latter date, either to fix the liability of the 
company or to require the insured to pay for insurance in the meanwhile.” 
(Italics added.) 


The judgment of this court is that the judgment of the county court 
be reversed and the case remanded for a new trial. 

Watts, Fraser, and Marion, JJ., concur. 

Gary, C. J., not participating, 
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LIFE. 


7ETNA LIFE INS. CO. v. PHIFER. (No. 95.) 
(Supreme Court of Arkansas. July 2, 1923. Dissenting Opinion, July 9, 
1923. Rehearing Denied Sept. 24, 1923.) 
254 Southwestern Reporter, 335. 


1. INSURANCE — PERMANENT DISABILITY; WHETHER IN- 
SURED TOTALLY AND PERMANENTLY DISABLED HELD 
PROPERLY SUBMITTED TO JURY. 


In a suit under the permanent total disability clause of a life policy, 
the question whether insured was totally and permanently disabled held 
properly submitted to the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


2. INSURANCE—RENUNCIATION OF MONTHLY PAYMENT OF 
INSURANCE CONTRACT BY INSURER JUSTIFIES IN- 
SURED IN SUING FOR GROSS DAMAGES. 


In a suit under the permanent total disability clause of a life policy, 
where insurer by letter evinced an intention not to be bound by the terms 
of the contract, which was equivalent to renunciation thereof, and stated 
in express terms that the policy had lapsed, such denial justified insured, 
who was not in default, in treating the contract as breached, and suing for 
gross damages, and his recovery was not limited to $20 a month, payable 
under the permanent total disability clause, but he could recover the 
present value of such monthly payments, as evidenced by mortuary tables. 

(For other cases, see Insurance, Dec. Dig. § 666.) 


McCulloch, C. J., dissenting. 


Appeal from Circuit Court, Boone County; J. M. Shinn, Judge. 
Suit by James R. Phifer against the A°tna Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. Affirmed. 


Shouse & Rowland, of Harrison, for appellant. 
E. G. Mitchell and Sam Williams, both of Harrison, for appellee. 


Humpnureys, J. On May 27, 1922, appellee instituted suit against 
appellant to recover $2,000 damages for an alleged breach of the perma- 
nent total disability clause contained in an insurance policy issued by ap- 
pellant to appellee on November 17, 1919, which clause is as follows: 

“Six months after proof is received at the home office of the company, 
before the sum insured or any installment thereof becomes payable that 
the insured has become wholly, continuously, and permanently disabled, 
and will for life be unable to perform any work, or conduct any busi- 
ness for compensation or profit. or has met with the irrevocable loss of 
the entire sight of both eyes, or the total and permanent loss, by removal 
or disease, of the use of both hands, or of both feet, or of such loss of 
one hand and one foot, all from causes originating after the delivery of 
this policy, the company will, if all premiums previously due have been 
paid, waive the payment of all premiums falling due thereafter during 
such disability, and if such disability was sustained as above described, 
and before the insured attained the age of 60 years, the company will pay 
to the life beneficiary the sum of $10 for each $1,000 of the sum herein 
described as the sum insured, and will pay the same sum on the same day 
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of every month thereafter, during the lifetime and during the disability 
of the insured.” : 
It was alleged in the complaint: 


“That after the issuance and delivery of policy, and before the plain- 
tiff attained the age of 60 years, and at a time when all premiums previ- 
ously due had been paid, plaintiff sustained, by accident, on the 18th day 
of July, 1921, a broken leg, which did wholly, continuously, and perma- 
nently disable, and will disable him for life, preventing him from per- 
forming any work, or conducting any business for compensation or profit; 
that within the time required by the policy plaintiff furnished proof of 
said injury and disability, on the 9th day of January, 1922, and the defend- 
ant refused to pay plaintiff's claim; that plaintiff is 40 years of age and 
has an expectancy in life of 30 years; that because of the failure of de- 
fendant to pay plaintiff the sum of $10 per month per each $1,000 insured, 
and by reason of the breach of contract plaintiff is entitled to recover 
of defendant the sum of $2,000, based upon the life expectancy of plain- 
tiff.” 

Appellee filed a demurrer to the complaint upon the grounds, first, 
that the facts stated did not constitute a cause of action; and, second, 
that the court had no jurisdiction to determine the cause. The demurrer 
was overruled, to which ruling appellant cbjected, and saved an exception. 
Appellee then filed an answer, denying all the material allegations of the 
complaint and interposed the further defenses that the policy had lapsed 
by a failure to pay the premium on November 17, 1922, and that the suit 
was prematurely brought. The cause was submitted to a jury upon the 
pleadings, testimony, and instructions of the court, which resulted in a 
verdict and judgment in favor of appellee for $1,000, from which is this 
appeal. 

Appellant first contends for a reversal of the judgment because ap- 
pellee failed to pay the premium due November 17, 1922, claiming it was 
necessary under the permanent total disability clause to pay the premiums 
maturing during the 6 months period from the time final proof of injury 
was made, in order to prevent the policy from lapsing. The injury occur- 
red on July 18, 1921. The final proof of injury was made on January 9, 
1922. A premium of $84.12 matured according to the terms of the con- 
tract on November 17, 1921. The correct interpretation cf the permanent 
total disability clause, contained in the policy and set out above, is that 
the payment of all premiums falling due after the injury was waived. 
The particular language in the clause providing for a waiver is: 


“The company will. if all premiums previously due have been paid. 


waive the payment of all premiums falling due thereafter during such 
disability.” 


In the connection used, “thereafter” refers to the beginning of the 
disability, which was the date of the injury, and not to the expiration ot 
the 6 months period after final proof of the injury and disability.. The 
purpose of the policy, evidenced by said clause, was to relieve the insured 
from burdens, and to compensate him in case of permanent and total dis- 
ability during the period of disability, meaning from the beginning of such 
disability. 

Appellant next contends for a reversal of the judgment, because noth- 
ing was due appellee under the terms of the permanent total disability 
clause when this suit was commenced, claiming that liability under the 
clause did not begin until 6 months after the final proof of the injury and 
disability was made; in other words, that liability did not begin when the 
injury and consequent disability occurred. The correct construction of 
the clause is that liability began with the disability. As stated above, and 
for the reasons given, the purpose of the policy was to compensate the 
insured during the period.of permanent and total disability. 
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[1] Appellant’s next contention for a reversal of the. judgment is 
that the undisputed evidence showed appellee had not become. wholly, con- 
tinuously, and permanently disabled. We think there is substantial tes- 
timony in the record tending to show that appellee was totally and perma- 
nently disabled, according to Mr. Kerr’s definition of total disability when 
used in indemnity insurance policies. The definition given by him is as 
follows: 


“Total disability does not mean absolute physical disability on the 
part of the insured to transact any kind of business pertaining to his oc- 
cupation. It is sufficient to prove that the injury wholly disabled him 
from the doing of all the substantial and material acts necessary to be 
done in the prosecution of his business.” Kerr on Insurance, §§ 385, 386. 


This definition was approved in the case of Industrial Mutual Ind. 
Co. v. Hawkins, 94 Ark. 417, 127 S. W. 457, 29 L. R. A. (N. S.) 635, 21 
Ann. Cas. 1029. The record reflects that appellee was a farmer 40 years 
of age, and not qualified to do any other kind of business; that both bones 
in his leg were broken about one-half an inch above the ankle, and pro- 
truded through the flesh something like two inches; that the bones were 
set by two physicians. but refused to knit; that 17 days thereafter they 
were set again by Dr. Frank Kirby, of Harrison; that in December fol- 
lowing an X-ray was made of the leg, which showed that neither one of 
the bones had united; that in February or March following the little bone 
united, and appellee gained some strength in the leg, but there was still a 
discharge from the wound and a tenderness in the bones when appellee 
threw his weight upon the broken limb; that at the time of the trial de- 
cayed bone was sloughing off and being discharged from the wound; 
that Dr. Hodgins Kirby examined the leg in February and expressed the 
opinion that there was a chance to make a very good foot, if two opera- 
tions were made upon it; that the first operation would involve a removal 
of the callous around the break, and the second a severance of the bones 
by sawing them into two and inserting a piece of bone to unite them: 

R. S. Krebbs, physician, examined appellee’s wound in February at 
the request of appellant, found an ununited break in both bones, and pro- 
nounced his disability total and permanent, but stated that, if the bones 
had since united, he was mistaken abcut it being permanent. 

Dr. Blackwood, physician and surgeon, in company with Drs. Kirby, 
Fowler, and Ruble, examined the wound and made an X-ray picture of 
the leg the morning of the trial. The X-ray picture of the outside bone 
indicated a break and dislocation in four places, and also showed broken 
tissue. Their examination revealed a stiff joint and shortened leg. He 
pronounced the injury permanent, but gave it as his opinion that it would 
ultimately heal up and leave a normal leg, except for stiffness and length. 

Dr. L. Kirby, physician and surgeon, who had been practicing since 
1871, testified that the large bone, or tibia, of the right leg was one inch 
short, and the little bone, or fibula, pushed down, but not quite as short; 
that the bones were sufficiently united to support the weight of appellee’s 
body; that the discharge was coming from a space where the bone was 
dead; that the.injury was permanent so far as the leg was concerned, and 
would interfere with appellee’s occupation; that he did not know what 
was meant by a total disability, but in his opinion, from all the facts, the 
foot was not wholly and permanently lost to appellee’s use; that it would 
be better than an artificial foot. 

The wounded leg was exhibited to the jury. We think the evidence 
was sufficient to warrant a submission of the question to the jury whether 
appellee was totally and permanently disabled. That question was sub- 
mitted to the jury under correct instructions. The only objections made 
by appellant to the instructions were that they did not embrace certain 
questions precedent to the recovery, which were unnecessary according 
to our construction of the permanent total disability. clausé in the policy. 
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The instructions requested by appellant and refused by the court were 
properly refused, because based upon an incorrect interpretation of the 
permanent total disability clause, as heretofore indicated. 

[2] Appellant’s last contention for a reversal of the judgment is that, 
even if the policy had not lapsed on account of a failure to pay the No- 
vember premium, and even if the liability occurred on the date of the in- 
jury, appellee was entitled to recover only $20 a month under the petma- 
nent total disability clause in the policy. The record reflects that appel- 
lant denied all liability under the permanent total disability clattse afore- 
said. When appellant received the proof of injury and disability, it wrote 
the following letter to appellee : 


“Our medical board has considered this case very carefully, and is of 
the opinion that the insured has not necessarily become so disabled that he 
will never be able to perform any work or conduct any business for com- 
pensation or profit. In fact, there is a strong probability that he will re- 
ceive such attention as will enable him to pursue some occupation. It 
would therefore appear that he does not come within the terms and con- 
ditions of the permanent total disability clause of this policy. It also ap- 
pears from our records that this insurance lapsed by reason of the non- 
payment of the November 17, 1921, premium, and is being continued on 
the extension feature. By referring to the permanent total disability 
clause, it will be noted that, in order for it to be effective, all premiums 
should have been paid.” 


This letter evinced an intention on the part of appellant not to be 
bound by the terms of the contract, and was equivalent to a renunciation 
thereof. It stated in express words that the policy had lapsed. This de- 
nial of liability justified appellee, who was not in default, in treating the 
contract as breached and suing for gross damages, which he did. The 
measure of his damages was the amount appellant would have been re- 
quired to pay him under the contract, if it had not breached it, reduced to 
its present value. According to the mortuary tables introduced in evidence, 
appellee had an expectancy of 28.18 years. The payment provided for in 
the contract of the $2,000 policy was $20 a month. The present value 
thereof, according to appellee’s expectancy, was more than $1,000. 

The judgment, therefore, was not excessive, and is affirmed. 


McCuLtocu, C. J. (dissenting). I can only discover in this contract 
one to pay money in installments, and a refusal to pay each installment 
created a separate cause of action, but net a right of action for future 
installments. The breach of the contract was in refusing to pay, and the 
fact that there was a total denial of liability did not accelerate the right 
of action for future installments. The rule on the subject of remedies 
on contracts to pay money in installments is stated as follows: 


“At common law a contract to pay a sum certain in installments at 
different times was considered an entire contract upon which no action 
of debt could be brought until all the days of payment had elapsed. After 
the action of assumpsit was introduced, it was held at first that although, 
where the contract was to pay by installments, assumpsit would lie on de- 
fault of the first payment, yet plaintiff was obliged to demand his whole 
damages, even where only one of the several installments was payable, on 
the ground that the contract was entire and that no new action could be 
maintained. Subsequently, however, it was determined that in assumpsit 
on such a state of facts an action might be brought for such sum only as 
was due when the action was brought, and that plaintiffs should recover 
‘damages accordingly, and have a new action as the other sums became due 
toties quoties. The great weight of modern authority is to the effect that 
a contract to do several things at several times is divisible in its nature, 
because, although the agreement is in one sense entire, the performance 
is several, and an action will lie for the breach of any one of the stipula- 
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tions, each of them being considered in respect to the remedy as a several 
contract.” 1 C.J, ‘py. E¥iz. 

The text is supported by numerous authorities, among which may be 
cited the following: Peurrung v. Carter-Crume Co. (C. C) 110 Fed. 
107; Colwell v. Fulton (C. C.) 117 Fed. 931; Ryall v. Prince, 82 Ala. 
264, 2 South. 139; Higgins v. San Diego Savings Bank, 129 Cai. 184, 61 
Pac. 943; Puckett v. National Annuity Ass’n, 134 Mo. App. 501, 114 S. 
W. 1039: Thetford v. General Assurance Corporation, 140 Mo. App. 254, 
124 S. W. 39. The Missouri cases cited above are identical with the case 
at bar, in that they involve suits on accident policies of insurance, the 
benefits being payable in installments, and the court held that there could 
only be a recovery for installments due, though all of the matured install- 
ments could be joined in one action. 

In Badger v. Titcomb, 15 Pick. (Mass.) 409, 26 Am. Dec. 611, the 
doctrine of the above text is announced, and the opinion shows that the 
right to recover all of the installments was first announced by the English 
court on the ground that the contract was entire, and failure to make the 
first payment constituted a breach of the whole contract; but it is shown 
by the Massachusetts court that this doctrine was repudiated in later 
English cases, and the authority of the first, case has never been recog- 
nized. This view is in line with our own cases. In State v. Scoggin, 10 
Ark. 326, the question of recovery on future installments was not in- 
volved; but it was held that the matured installments could be joined in 
one action for the purpose of giving the circuit court jurisdiction. 

The conclusion of the majority is, I think, in direct conflict with the 
decision of this court in Van Winkle v. Statterfield, 58 Ark. 617, 25 S. W. 
1113, 23 L. R. A. 853, where it is held that a discharged employee, whose 
wages were, under the contract, due in installments, could not sue for fu- 
ture installments. In the present case it is shown that there were sufficient 
installments due to bring the amount within the jurisdiction of the circuit 
court; but I am of the opinion that, under the authorities cited above, ap- 
pellee was only entitled to recover the installments due up to the time of 
the trial, and that successive actions could be brought for future install- 
ments. As stated by Judge Battle, speaking for the court in the Van 
Winkle Case, supra: 


“He might, after the recovery of the judgment, * * * die before his 
term of service expired.” 


So in the present case appellee may recover from his disability before 
he is entitled to demand payment of the full amount that has been awarded 
to him in this judgment. 


STRINGHAM v. BANKERS’ LIFE ASS’N, (No. 15391.) 
(Supreme Court of Illinois. June 20, 1923, Rehearing Denied Oct. 
1923.) 


’ 


140 Northeastern Reporter, 860. 


1. INSURANCE—FORFEITURE CLAUSE HELD SELF-EXECUT- 

ING. 

A contract of insurance with an insurance company, which provides 
for forfeiture on failure of a member to pay an assessment, is self-exe- 
cuting, and on default in payment the insured ceases to be a ‘member, and 
his rights are at an end. 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 
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2. INSURANCE— GUARANTY FUND IN ASSESSMENT COM- 
PANY HELD NOT: APPLICABLE TO PAY DEFAULTED AS- 
SESSMENTS AND RELIEVE FROM FORFEITURE. 


Guaranty fund of mutual assessment company held not applicable to 
pay delinquent assessments of a member, so as to relieve him from for- 
feiture. 


(For other cases, see Insurance, Dec. Dig. § 360[3].) 


Appeal from Appellate Court, First District, on Writ of Error to 
Circuit Court, Cook County; Anton T. Zeman, Judge. 

Action by Helen M. Stringham, administratrix, against the Bankers’ 
Life Association. Judgment for defendant was affirmed by the Appellate 
Court, and on a certificate of importance, plaintiff appeals. Affirmed. 


Elizabeth Perry, of Chicago, for appellant. 
W. S. Ayres, of Des Moines, Iowa, and O. S. Saylies, of Chicago, for 
appellee. 


Farmer, C. J. Appellant sued appellee in the circuit court of Cook 
county on a certificate of insurance issued by appellee to Ernest More- 
house, deceased. Appellee is what is known as an assessment company. 
The certificate was issued to Morehouse in September, 1908, and provided 
for the payment to his beneficiary of $2,000, with the guaranty fund of $39 
paid by him to appellee, if he died during membership. The certificate 
further provided that, if Morehouse failed to make any payment due from 
him at maturity, the guaranty deposit and all other payments made be for- 
feited and his membership thereupon cease. An assessment of $5.46 was 
made, which was payable October 1, 1917, but under appellee’s by-laws 
Morehouse had the whole of the month to pay it. October 31 he was 
stricken with cerebral hemorrhage, became ‘unconscious, and so remained 
until his death, November 7. He had made all previous payments. Ap- 
pellee denied liability, and pleaded forfeiture for failure to pay the assess- 
ment. There was no dispute as to the facts, most of which were stipulated. 
At.the close of appellant’s evidence the court instructed the jury to return 
a verdict for appellee, and rendered judgment on the verdict so returned. 
The judgment was affirmed by the Appellate Court, and a certificate of 
importance granted, upon which the case is appealed to this court. 

One of the conditions of becoming a member of the appellee association 
and receiving a benefit certificate for $2,000, payable to his beneficiary at the 
member’s death in good standing, was the payment by the member of a 
guaranty fund. The decision of the case depends solely upon the conten- 
tion of appellant that the guaranty fund or deposit paid by Morehouse was 
a pledge in the nature of collateral to secure the payment of assessments 
and should have been applied to the payment of the delinquent assessment. 
The benefit certificate made the articles of incorporation and. by-laws of 
appellee a part of the contract. The association had four funds, namely, 
guaranty fund, benefit fund, reserve fund, and contingent fund, which it 
was required to keep separate and distinct on its books. Section 2 of arti- 
cle 9 of the charter provided appellee’s business should be conducted on 
the mutual assessment plan, and that payment of assessments should be 
secured by a guaranty fund contributed by each member pro rata, according 
to age at entry. It further provided that the guaranty fund and the insur- 
ance provided in the certificate of membership and by-laws should ‘be 
forfeited upon the failure of a member to pay assessments within the time 
prescribed. Section 2 of article 10 of the charter provided the guaranty 
fund should consist of the deposits pledged by the member for the prompt 
payment of assessments. The deposit required was $1 for each year of the 
age of the member at the date of application, and might be paid in cash or 
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by a note payable on such terms as the board of directors prescribed. The 
benefit. fund consisted of all moneys collected by assessment for losses 
occasioned by death of members. By article 4 of the charter it was pro- 
vided the reserve fund should consist in part of all the guaranty deposits 
forfeited to the association by lapsed members, and should be set apart 
as an emergency fund to pay death losses in excess of 1 per cent. per an- 
num of the membership and for temporary advances to pay death losses 
when the benefit fund was exhausted. By section 6 each fund was ex- 
pressly required to be used for the purpose indicated in the previous section, 
and no appropriation was permitted from one fund to pay a claim upon 
another, except as provided in section 4. Section 1 of artice 11 of the 
charter authorized the board of directors to determine the assessments and 
the amount necessary to pay claims against appellee. Section 2 of article 1 
of the by-laws required each applicant for membership to deposit in cash 
or note a sum equal to $1 for each year of his age for each certificate of 
$2,000, for the guaranty fund. Section 4 of article 4 provided that, in the 
event of forfeiture of the rights of a member, the guaranty deposit pledge 
should become forfeited absolutely and become the property of the asso-’ 
ciation. Section 5 provided that, when assessments were not paid promptly, 
the allowance to the beneficiary of a deceased member should not thereby 
be impaired or lessened, but the arrears should be taken from the reserve 
fund, and be restored finally by collection of arrearages or forfeiture of 
the guaranty deposit, ‘as provided in section 2 of this article.” Section 1 
of article 6 provided that, upon the death of any member while in good 
standing, the guaranty deposit or pledge given by him should be returned 
to his beneficiary. 

[{1, 2] While the charter refers to the guaranty fund as security for 
the payment of assessments, both the charter and by-laws provide that the 
guaranty fund and the insurance shall both be forfeited for nonpayment of 
an assessment within the time prescribed. Some phrases in the articles of 
incorporation, if considered without reference to the remainder of the 
article in which they appear or other articles of the charter, tend to sup- 
port the contention of the appellant; but when all the provisions of the 
charter are considered it plainly appears that all rights of the member or 
his beneficiary became forfeited and cease absolutely upon failure of the 
member to pay an assessment within the time prescribed. A contract of 
insurance with an insurance company which provides for forfeiture upon 
the failure of a member to pay an assessment is self-executing, and upon 
default in payment the insured ceases to be a member and his rights are 
at an end. Lebman v. Clark, 174 Ill. 279, 51 N. E. 222, 43 L. R. A. 648. 

The precise question here raised has not been heretofore presented to 
or decided by this court. The same question has been decided by the 
courts of Missouri, Kansas, Iowa, and Indiana, in cases where appellee here 
was the defendant and the same contract was considered. In Hoover v. 
Bankers’ Life Ass‘h, 155 Iowa, 322, 136 N. W. 117, it was claimed a de- 
linquent assessment shoud have been paid from the guaranty fund, and 
the court held that the claim was untenable; that the guarant deposit could 
not at the same time be used for the payment of delinquent assessments and 
be forfeited to the association for nonpayment of assessments. The court 
held that under the contract, ifi a member died in good standing, the whole 
of the guaranty fund was to be paid to his beneficiary, and the member had 
no right to have the guaranty deposit used to pay an assessment or in any 
other way for his benefit. The court said the rule that contracts of insur- 
ance should be construed most strongly against the insurer was relied on, 
but with that rule clearly in mind it must be held the contention that the 
assessment was payable out of the guaranty deposit could not be sustained. 
The same court in Mulherin v. Bankers’ Life Ass’n, 163 Iowa, 740, 144 
N. W. 1000, where the same question was presented, cited and adhered to 
its former decision. The same question was decided by the Supreme Court 
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of Kansas in Bond v. Bankers’ Life Ass’n, 90 Kan. 215, 133 Pac. 854. In_ that 
case the member had defaulted in the payment of an assesment of $3.36 
before his death. The court said, if there was any reasonable theory upon 
which a_ forfeiture could be avoided, it would adopt that theory, but said, 
in interpreting the charter and by-laws of the association liberally, the con- 
tention that the guaranty deposit could be drawn on to pay the assessment 
could not be sustained. We quote a few lines from the opinion: 

“The provision that the guaranty deposit shall go into the reserve fund 
for the payment of certain losses is wholly inconsistent with the theory 
that it can be used to pay assessments, and the provision that the amount 
of the deposit shall be paid to the beneficiary of one who was a member 
at his death is inconsistent with the theory that they thay be devoted to the 
payment of the assessments of members. * * * The express provision 
that the guaranty deposit shall be forfeited for nonpayment of assessments 
is irreconcilable with the theory that it can be used to pay assessments. 
The purposes of the guaranty deposit, including the assurance thereby given 
to paying members that losses will be paid although some of the members 
should become delinquent in the payment of assessments, would be frus- 
trated if the guaranty fund should be depleted by paying the assessments 
of delinquent members. The charter provisions, as well as those in the 
by-laws, are not open to a construction that would permit this to be done.” 

The Appellate Court of Indiana considered the question in Stubbs v. 
Bankers’ Life Ass’n, 55 Ind. App. 579, 101 N. E. 638, and said: 

“If the articles and by-laws should be construed and held to permit 
the payment of mortuary assessments from the guaranty fund, which is 
wholly made up of the guaranty deposits of members in good standing, 
that fund might be exhausted, and without any provision for the reim- 
bursement of the same by assessments levied against members, there could 
be no return of the guaranty deposits to beneficiaries. Without the guar- 
anty fund held as a pledge and as an inducement to members to continue 
in good standing and transferred to the reserve fund on forfeiture of mem- 
bership for nonpayment of assessments, the strength of the association 
would be speedily dissipated. As we see it, this guaranty fund is the dis- 
tinguishing feature of appellee association—the feature which gives it per- 
manence and stability.” 

The same court adhered to that decision on the same question in 
Brown v. Bankers’ Life Ass’n, 55 Ind. App. 701, 103 N. E. 508. In the case 
of Mee v. Bankers’ Life Ass’n, 69 Minn. 210, 72 N. W. 74, the defendant 
was not appellee here, but the charter, by-laws, and contract of the de- 
fendant there were very similar to those here involved and the same ruling 
was made. The Missouri Court of Appeals, in McCoy v. Bankers’ Life 
Ass’n, 134 Mo. App. 35, 114 S. W. 551; Smoot v. Bankers’ Life Ass’n; 138 
Mo. App. 438, 120 S. W. 719, and Hay v. Bankers’ Life Ass’n, 207 Mo. 
App. 277, 231 S. W. 1035, decided the same questions in the same way the 
courts of Kansas, Iowa, and Indiana decided them. 

Appellant insists that, while the decisions of courts of other states are 
entitled to the highest respect and consideration, they are not binding on the 
court of this state. That is true, and if we were unable to concur in the 
view expressed by the courts of other states which have passed upon the 
same question we would not adopt and follow them; but we agree with 
the decisions of the courts referred to and would give the contract the 
same construction those courts give it, if we had not had the benefit of their 
discussion and decision. The default in the payment of an assessment of 
$5.46 is a small matter to forfeit a valuable contract, and we, like the Su- 
preme Court of Kansas, would not enforce the forfeiture if there were 
any reasonable theory upon which it could be avoided; but as we construe 
the contract we cannot do otherwise than affirm the judgment of the Ap- 
pellate Court. 

Judgment affirmed. 





Life. ] Northwestern Mut. Life Ins. Co. v. Hanger. 


NORTHWESTERN MUT. LIFE INS. CO. v. HANGER. 
(Court of Appeals of Kentucky. June 8, 1923. Rehearing Denied Sept. 
28, 1923.) 


254 Southwestern Reporter, 326. 


1. ACCORD AND SATISFACTION—COMPROMISE AND SETTLE- 
MENT—ACCEPTANCE OF CHECK FROM INSURANCE COM- 
PANY HELD SETTLEMENT OF DISPUTE AS TO TONTINE 
DIVIDEND. 


Where a dispute arose between a life insurance company and the holder 
of a policy as to the amount owing to the insured at the close of the tontine 
period, and after four months of correspondence the company wrote ip- 
sured that the amount previously stated was all that was owing to insured 
and that letters of the agents at the time of the issuance of the policy were 
merely estimates and not guaranties of the amount, and the agents were 
not authorized to guarantee the amounts, a statement indorsed by insured 
on the back of the company’s statement indicating his choice as to pay- 
ment of the surplus and acceptance by him of a check in payment therefor 
was an accord and satisfaction in settlement of the dispute, which precluded 
recovery by insured of any additional amount. 

(For other cases, see Accord and Satisfaction, Dec. Dig. § 9; Com- 
promise and Settlement, Dec. Dig. § 5[2].) 


2. COMPROMISE AND SETTLEMENT —SETTLEMENT OF UN- 
LIQUIDATED DEMAND IS BASED ON SUFFICIENT CON- 
SIDERATION. 


The rule that the acceptance of an amount less than that actually due, 
though tendered and accepted as a full settlement, is without consideration, 
and not binding upon the parties, applies only to cases where the amount 
due is definite and certain, that is, liquidated, not to where it is unliquidated, 
or in dispute. 


(For other cases, see Compromise and Settlement, Dec. Dig. § 5[2].) 


3. COMPROMISE AND SETTLEMENT—DISPUTE AS TO 
AMOUNT OF DEBT PREVENTS DEMAND FROM BEING 
“LIQUIDATED.” 


The word “liquidated” means that the amount due has been ascer- 
tained and agreed upon by the parties or is fixed by operation of law, and 
a claim, any part of which is in dispute, cannot be said to be liquidated even 
if a portion of it is admitted to be due, and therefore a settlement based 
on payment of the portion admittedly due is binding. 

(For other cases, see Compromise and Settlement, Dec. Dig. § 5[2].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Liquidated.) 


Appeal from Circuit Court, Madison County. 

Action by Harry B. Hanger against the Northwestern Mutual Life 
Insurance Company to recover a sum claimed by him as the guaranteed sur- 
plus on his life insurance policy. Judgment for plaintiff, and defendant 
appeals. Reversed, with directions to dismiss the petition. 


Shackelford Miller and Tyler Barnett, both of Louisville, George 
Lines, of Milwaukee, Wis., and Miller & Miller, of Louisville, for appellant. 
J. J. Greenleaf, of Richmond, for appellee. 
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CLARKE, J. Under date of April 28, 1896, the defendant Life Insur- 
ance Company issued to plaintiff Harry B. Hanger an endowment policy 
for $10,000, providing for 30 annual premiums of $314.40 each, and for a 
distribution among holders of like policies of the same class of the surplus 
accumulated during the first 20. years, and an annual distribution of same 
thereafter during the life of the policy. It was further provided that, at 
the expiration of the surplus accumulation or tontine period, the company 
should notify the insured the amount of surplus apportioned to his policy, 
and that he should then elect which of several optional distributions thereof 
he would accept. Accordingly, about a month before the end of this period, 
the company notified Hanger that his tontine dividend amounted to $2,- 
296.43, that he could withdraw same in cash or purchase therewith a par- 
ticipating full-paid addition to the face of the policy, amounting to $3,- 
119, or pay therewith the current annual premium in full and reduce each 
subsequent annual premium $292.90. 

At about the time the next, or 21st, annual premium of $314.40 be- 
came due, and without having made an election as to which option he would 
accept, plaintiff paid that premium and began a correspondence with the 
company’s state agent at Louisville, and with its actuary at its home office 
in Milwaukee, Wis., in which he complained that the surplus apportioned 
to his policy was some $1,500 less than had been guaranteed to him in let- 
ters written to him by the company’s local and state agents when he 
bought the policy. 

In so far as this record shows, this correspondence was terminated by 
a letter from the actuary to Hanger, dated July 12, 1916. In this leter, as 
in the previous ones, an explanation was offered of the company’s failure 
to meet its expectations in the matter of surplus due the policy holders in 
the class of which plaintiff was a member, and insisting that the repre- 
sentations made to him in the letters from its local and state agents at the 
time he bought the policy were estimates merely, based upon prior experi- 
ence, and that same were not guaranties or parts of the contract. The let- 
ter then concludes as follows: 


“It seems to me, Mr. Hanger, that you use too strong a word when 
you speak of having been ‘duped’ into a contract which is repudiated. You 
bought a standard form of life insurance which you probably did not take 
the time to examine to the extent of clearly understanding its workings. 
The company has carried out with exactness the contract it made with 
you; as I have stated, the settlement offered you includes all of the funds 
which we had in your account. This settlement is as follows: 

“(1) Upon due surrender of said policy, the company will pay the 
guaranteed value amounting to $5,114.20 and in addition thereto, the ton- 
tine dividend of $2,296.43, or a total of $7,410.63. 

“(2) In lieu of the tontine dividend of $2,296.43, the company will, 
upon receipt of satisfactory evidence of insurability, grant a fullpaid par- 
ticipating addition to the policy of $3,119.00, payable together with the 
policy upon its maturity, April 28, 1926, thus increasing your insurance 
protection and your endowment value to $13,119.00 plus final dividend, if 
any, providing the ten remaining annual premiums are paid. 

“(3) The aforesaid tontine dividend may be applied to pay the pre- 
mium of $314.40 due April 28, 1916, and reduce the remaining nine pre- 
miums by $292.90 each. If the premium due April 28th last has already 
been paid, an equivalent adjustment would be made. Under this option 
your policy would from now on be entitled to the regular annual dividends 
payable on such policies, and, while we cannot tell what such dividends 
would be exactly, they would more than offset the difference between your 
gross premium and the premium reduction, thereby relieving you of fur- 
ther outlay under the policy. 

“(4) The tontine dividend may be applied to purchase a life annuity 
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of $165.23; the policy of $10,000.00 continued in force by payment of the 
ten remaining annual premiums, less annual dividends as due. 
“Tf you will advise us the option desired, we will proceed accordingly. 
“Very truly yours. “Percy H. Evans, Actuary.” 


About a month and a half thereafter, plaintiff made the following 
indorsement on the back of the third notice he had received from the com- 
pany informing him that the accumulated surplus, or tontine dividend, ap- 
portioned to his policy, amounted to $2,296.43, and of its equivalents under 
his several options of settlement: 

“Richmond, Ky., August 21, 1916. 

“I hereby request that the third option—premium reduction—as stated 
upon the other side, be granted in full settlement of the tontine dividend 
due under Policy No. 346929. 

“[Signed] Harry B. Hanger, 
“Richmond, Ky.” 


Thus indorsed, this notice was sent to the company, and upon its re- 
ceipt thereof it mailed plaintiff a check refunding to him the $314.40 he 
had paid for the 21st premium, and which, under the option upon which 
he requested a settlement, was taken care of out of the accumulated sur- 
plus of $2,296.43 apportioned to his policy. 

When the next, or first, of the 9 remaining premiums fell due, on 
April 28, 1917, the company sent plaintiff a check for $63.10, explaining 
that it was the excess of the sum of his annuity of $292.90 and his divi- 
dend for the current year, amounting to $84.60, over his premium of $314.- 
40. Like settlements were made with him on April 28, 1918, and April 28, 
1919, except that his checks for these years were for $64.90 and $66.40, 
respectively, due to slightly larger annual dividends for those years. All 
of these checks were accepted and cashed by plaintiff as received, and all 
three of them stated on their faces that they were made “in payment of 
excess dividends due this date under Policy No. 346929,” which is the pol- 
icy in question. 

But on April 16, 1917, and before acceptance of any of these checks 
—except the one for $314.40 sent him on receipt of his election to accept 
the option for premium reduction—plaintiff instituted this action upon his 
policy and the letters received from the company’s soliciting and state 
agents at the time he bought the policy, to recover $325 for each of the 
nine remaining years of his policy, claiming that by such letters the com- 
pany guaranteed him a distributable surplus, at the end of the tontine 
period, of $3,810, and that same with the annual dividends accruing there- 
after would not only pay his 10 remaining premiums in full, but would 
also pay him $325 for each of the last nine years. 

The company defended upon the ground that these letters were not 
parts of the policy, and by its terms were especially excluded therefrom; 
that it had no knowledge of either of them until informed thereof by 
plaintiff after the expiration of the tontine period; that their agents had 
no authority to make guaranties; and that the representations contained 
in the letters were not, in fact, guaranties. In addition, it pleaded plain- 
tiff’s written indorsement upon the back of the notice informing him that 
$2,296.43 was the amount of his accumulated surplus, or tontine dividend, 
and offering to settle with him upon that basis, as a complete and final 
settlement of the matter, and his acceptance of the checks, in 1917, 1918, 
and 1919, as ratifications thereof. 

All of the defenses were disallowed, and plaintiff was given judgment 
for $325 for each of the nine years, beginning April 28, 1917, less credits 
for the checks for $63.10, etc., accepted for the first three years, with in- 
terest and costs; and the company has appealed. 

[1] A settlement, at the end of the tontine period, of the surplus ac- 
cumulated therein was contemplated by the policy, as well as the letters 
upon which plaintiff bases his action, and this was thoroughly understood 
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by both parties. Their correspondence, which preceded his written re- 
quest that the third, or premium reduction, option “be granted in full 
settlement of the tontine dividend due under” his policy, clearly shows this, 
and that the matter in controversy between the parties was the amount of 
his tontine dividend and its equivalent under that option. ; 

In these letters, plaintiff was contending for a settlement on a basis 
of a surplus of $3,810 with its equivalent of $325 in excess of his pre- 
miums for the last nine years of his policy, which he claimed was guar- 
anteed to him by the agents’ letters. Defendant was denying his construc- 
tion of these letters as guaranties, or that they were authorized by or 
binding upon it, or that his tontine dividend amounted to more than {2,- 
296.43 under his contract. 

After a thorough discussion of their respective positions, defendant 
stated in its last letter to plaintiff, as quoted above, “The settlement of- 
fered you includes all of the funds which we had in your account,” and 
states that under the premium reduction option his tontine dividend would 
pay the premium due April 28, 1916, in full, and reduce the remaining nine 
premiums by $292.90 each, and that he would receive in addition the reg- 
ular annual dividends payable on such policies. 

Plaintiff is a man of exceptional business acumen and experience, and 
there is no claim that he did not understand exactly what he was doing 
when he later requested a settlement under that option “in full settlement 
of the tontine dividend” due him. There could not have been any such 
claim, since it was plainly stated by the parties that the offer was made 
and accepted in full settlement of the matter about which they had been 
disputing for about four months. 

[2] But it is sought to avoid the binding force of this settlement, upon 
the ground that there was no consideration to support it, and to sustain 
this contention we are referred to cases in which it has been held that the 
acceptance of an amount less than that actually due, although tendered 
and accepted as a full settlement, is without consideration, and not bind- 
ing upon the parties. In this class of cases the amount due must be defi- 
~ and certain, or, as often stated, “liquidated.” But, as said in 1 C. J. 

“Where a claim is unliquidated, or in dispute, payment and accept- 
ance of a less sum than claimed, in satisfaction, operates as an accord and 
satisfaction, in the absence of fraud, artifice, mistake, or imposition, as 
the rule that the receiving of a part of the debt due, under an agreement 
that the same shall be in full satisfaction, is no bar to an action to recover 
= ev does not apply, where plaintiff's claim is disputed, or unliq- 
uidated.” 


[3] And as to what constitutes an unliquidated claim, it is further 
said, on page 555: 


“In legal technology the word “liquidated’ means that the amount due 
. has been ascertained and agreed upon by the parties, or ‘is fixed by opera- 
tion of law. 

“A claim, any part of which is in dispute, cannot be said to be liq- 
uidated within the rules governing accord and satisfaction.” 


In Baird v. United States, 96 U. S. 430, 24 L. Ed. 703, the court said: 


“Tt is, no doubt, true that the payment by a debtor of a part of his 
liquidated debt is not a satisfaction of the whole, unless made and ac- 
cepted upon some new consideration; but it is equally true that, where 
the debt is unliquidated and the amount is uncertain, this rule does not 
apply. In such cases the question is, whether the payment was in fact 
made and accepted in satisfaction.” 


And, in the case of Nassoiy v. Tomlinson, 148 N. Y. 330, 42 N. E. 
716, 51 Am. St. Rep. 695, the court defined an unliquidated demand, within 
the meaning of the rule, as follows: 
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“A demand is not liquidated even if it appears that something is due, 
unless it appears how much is due, and when it is admitted that one of 
two specific sums is due, but there is a genuine dispute as to which is the 
proper amount, the demand is regarded as unliquidated, within the meaning 
of that term as applied to the subject of accord and satisfaction.” 

This extract from Nassoiy v. Tomlinson was not only quoted with 
approval by this court in Cunningham v. Standard Construction Co., 134 
Ky. 198, 119 S. W. 765, but we also quoted the following from that opin- 
ion: 

“The use of the check was ipso facto an acceptance of the condition. 

The minds of the parties then met so as to constitute an accord, * * * 
The acceptance of the money involved the acceptance of the condition, 
and the law will not permit any other inference from the transaction.” 

The facts in the Cunningham Case were identical in principle with 
those here involved. In that case, a construction company conceded that 
it owed Cunningham $1,347.25 upon a contract. Cunningham claimed an 
additional $639.40. The company sent its check to him for the undisputea 
amount, in full settlement of its indebtedness. Cunningham accepted the 
check, and sued for the balance he claimed to be due him. It was con- 
tended there, as here, that, because the construction company only paid 
Cunningham what it conceded it owed him, there was no consideration 
for the surrender of the unpaid portion of its bill. In deciding the case 
against Cunningham, we said: 

“No question is more thoroughly settled than that, where one owes a 
fixed and definite sum, a payment or tender of a sum less than the amount 
of the debt, even though accompanied with a statement that -it is in full, 
though accepted by the credftor, does not operate to defeat him from col- 
lecting the balance of his debt, for the reason that there is no considera- 
tion for the surrender of the unpaid portion. There is nothing to support 
a consideration in such a case; but an entirely different rule obtains in 
that class of cases where the parties do not agree upon the amount of the 
indebtedness, and in such cases it has uniformly been held that, where a 
sum less than that claimed by the creditor is offered by the debtor in set- 
tlement or satisfaction of the claim, its acceptance and retention by the 
creditor discharges the obligation, and in such cases the creditor has been 
denied the right, after accepting the conditional offer, to collect the bal- 
ance of his debt.” 

Among the many cases that might be cited, in addition to those al- 
ready referred to, recognizing this clear distinction between the class of 
cases relied upon by appellant and the class applicable here are Chicago 
M. & St. P. R. R. Co. v. Clark, 178 U. S. 353, 206 Sup. Ct. 924, 44 L. Ed. 
1099; City of San Juan v. St. John’s Gas Co., 195 U. S. 510, 25 Sup. Ct. 
108, 49 L. Ed, 299, 1 Ann. Cas. 796; Bull v. Bull, 43 Conn. 455; Whittaker 
Chain Co. v Standard Auto Supply Co., 216 Mass. 204, 103 N. E. 695, 51 
L. R. A. (N. S.) 315, Ann. Cas. 1915A, 949. 

The two cases from this court relied upon by appellee, are Cunning- 
ham v. Standard Construction Co., supra, and Sanders v. Standard Wheel 
Co., 151 Ky. 257, 151 S. W. 674. As we have already seen. the first of 
these two cases not only does not support his contention, but is directly 
opposed to it; while the latter case. although recognizing the rule applied 
in the Cunningham Case. applied the rule contended for by appellee, but 
because of the fact that the original tender was waived by subsequent cor- 
respondence between the parties. 

We are therefore of the opinion that Hanger is bound by and cannot 
go behind the settlement he made in full of the matter in controversy 
between him and the company, and that the court erred in disallowing 
this defense. This conclusion renders unnecessary a consideration of the 
merits of the matters that were thus in dispute and settled by the parties. 

- Wherefore the judgment is reversed. with directions to dismiss the 
petition. 
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ECKENDORFF v. MUTUAL LIFE INS. CO. OF NEW YORK. 
(No. 25127.) 


(Supreme Court of Louisiana. June 4, 1923. Rehearing Denied, July 


97 Southern Reporter, 394. 
(Syllabus by Editorial Staff.) 


1. INSURANCE— SUICIDE; DEFENSE OF SUICIDE MUST BE 
ESTABLISHED TO EXCLUSION OF EVERY OTHER REA- 
SONABLE HYPOTHESIS. 

When, to avoid liability, life insurer relies on defense that insured 
committed suicide, burden rests on it to establish that fact to exclusion of 
every other reasonable hypothesis. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 


2. INSURANCE — PRESUMPTION AGAINST SUICIDE CONSID- 

ERED IN WEIGHING EVIDENCE. 

In weighing the evidence on question whether insured committed sui- 
cide, due consideration should be given the strong presumption against self- 
destruction. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 


3. INSURANCE — EVIDENCE HELD TO SHOW INSURED COM- 
MITTED SUICIDE. 
In action on life insurance policy, evidence held to show that insured 
committed suicide and did not come to his death through murder or acci- 


dent. 
(For other cases, see Insurance, Dec, Dig. § 665[6].) 


Appeal from Civil District Court, Parish of Orleans; Columbus Reid, 
Judge . 

Action by Mrs. Mary L. Eckendorff against the Mutual Life Insurance 
Company of New York. From a judgment for plaintiff, defendant ap- 
peals. Amended and affirmed. 





Denegre, Leovy & Chaffe, of New Orleans, for appellant. 
Dufour & St. Paul,*Fred C. Marx, and Janvier & Heller, all of New 
Orleans, for appellee. 












Overton, J. The purpose of this suit is to recover of defendant $11,- 
000, on three policies issued by it, in February and Jane, 1920, on the life 
of Ulrick C. Eckendorff. Mrs. Mary L. Eckendorff, the plaintiff herein, is 
named as the beneficiary in each policy. Eckendorff died on June 28, 1920. 
Plaintiff made proof of her husband’s death, and delivered the proof to 
defendant, but the latter refused to. pay the policies. Each policy contains 
a provision to the effect that the company shall not be liable in the event 
the insured, whether sane or insane, meets death by his own hand or act, 
within one year after the issuance of the policy, and the defense is that 
Eckendorff committed suicide. 

The determination of the case, as presented, involves an inquiry as to 
whether there was a motive for the suicide alleged, and this involves an 
inquiry into Eckendorff’s business affairs, as it is contended by defendant 
that Eckendorff was moved to take his own life, because of acts committed 
by him in the business with which he was connected. 

Eckendorff was a member of the firm of Bertaud & Co. He was placed 
in charge of the firm’s office and books. He kept the books himself from 
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the time of the organization of the company, in September, 1919, until Feb- 

ruaty 23, 1920, when Edgar Bouney was employed to keep them under the 
general directions of Eckendorff. When Bouney assumed the discharge 
of his duties, the books had been posted only to January 1, 1920. Bouney, 
acting under the directions of Eckendorff, posted them from that date up 
to the time he began work, and during Eckendorff’s lifetime continued to 
discharge his duties as bookkeeper ‘under Eckendorff’ ssupervision. At the 
time the partnership of Bertaud & Co. was organized, it was agreed that 
Eckendorff should be allowed a salary of $3,600 a year, payable monthly, 
in installments of $300 a month. It was also agreed that the members of 
the firm should not withdraw money from it, except the salary allowed, 
unless authorized to do so. Both Bertaud and Eckendorff possessed au- 
thority to draw checks in the name of the firm. Eckendorff drew his 
salary each month and, in January, 1920, drew, under authority granted 
him, $1,000, in addition to his salary. He drew the same amount, each 
month in addition to his salary in February, March, and April of 
the same year, and $500 in the month of May. The amounts, not including 
salary, withdrawn from the firm, during the last four months mentioned, 
aggregating $3,500, were withdrawn without authority, although, had per- 
mission been requested for their withdrawal, it likely would have been 
granted. Permission was not asked. The bookkeeper, of course, knew of 
the withdrawals, though not of the lack of authority. Bertaud never ex- 
amined the books, and knew nothing of the unauthorized withdrawals. 
He had implicit confidence in Eckendorff, and to obtain knowledge of the 
condition of the business, as shown by the books, reliéd on monthly state- 
ments made by Eckendorff. On June 14, 1920, Eckendorff instructed the 
bookkeeper to draw a check for $4,238.83, to be used in purchasing ex- 
change to pay the Stuttgart Rice Mill and to charge that amount to the 
account of the mill. The bookkeeper did so, and Eckendorff signed the 
check for Bertaud & Co. He then procured, at the main office of the Canal- 
Commercial Trust & Savings Bank, a cashier’s check for the above sum, 
but, instead of having the check made payable to the order of the Stutt- 
gart Rice Mill, Eckendorff had it made payable to his own order, and then 
deposited the check to his personal credit in a branch of the Canal-Com- 
mercial Trust & Savings Bank. At the time that Eckendorff gave instruc- 
tions to the bookkeeper to draw the above check for $4,238.83, and to charge 
the amount to the account of the Stuttgart Rice Mill, there appeared on 
the books of Bertaud & Co. a credit in favor of the mill in that sum, when 
as a matter of fact Bertaud & Co. was not then indebted to that concern. 
Eckendorff had so manipulated the entry on the books as to make it appear 
that the Stuttgart Rice Mill was entitled to the above sum. This, he ac- 
complished by not entering, or not causing to be entered on the books, 
credits, in favor of his firm, against this indebtedness, consisting of dis- 
counts to which his firm was entitled, to freight paid, and other credits. 
On June 26, 1920, shortly after Eckendorff had deposited the above amount 
to his individual credit, he drew his personal check, in favor of Bertaud & 
Co., on the Canal-Commercial Trust & Savings Bank, for $3,500, and in- 
structed the bookkeeper of Bertaud & Co. to place it to his individual ac- 
count. Therefore Eckendorff had made it appear on the books of the firm 
that the apparent credit in favor of the Stuttgart Rice Mill had been paid, 
and, with a part of the money derived from the manipulation of that ac- 
count, balanced his individual account with his firm, to the extent to which 
that account was unauthorized. 


In the early morning of June 28, 1920, screams were heard from the 
Eckendorff residence, and a member of the fire department across the street, 
and some of the neighbors, went hurriedly to the residence. Some of them 
went upstairs, and into the room, in which Eckendorff was, and found him 
lying in the center of the bed, his head on a pillow at the foot of the bed, 
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and his feet at its head. A wound was observed in his right temple through 
which the blood was oozing. Eckendorff was gasping for breath. 

In a short while an ambulance from one of the hospitals reached the 
Eckendorff residence. One of the students from the hospital, in making an 
examination of Eckendorff, turned him over, and a 38-caliber revolver, 
belonging to Eckendorff, was found under his shoulder. An examination 
of the pistol disclosed that one of the cortridges in the cylinder had been 
exploded, and that the hammer of the pistol was against the exploded 
cartridge. 

Eckendorff died a few minutes after he was taken to the hospital. The 
assistant coroner made an examination of the body, and testified that Eck- 
endorft’s face was slightly powder marked. Those who visited the residence 
do not seem to have observed the powder marks, though this is not strange 
since Eckendorff’s face was then bloody, and apparently no examination 
was made to ascertain whether there were powder marks, except the one 
made later by the assistant coroner. 

Mrs. Eckendorff, the plaintff herein, although in her home, at the time 
of the unfortunate occurrence, did not see proper to take the witness stand. 
She was examined, however, by a police officer soon after the tragedy. In 
the course of that examination, which was not an extended one, doubtless 
due to her hysterical state, Mrs. Eckendorff said, in response to a question 
asked, that her husband’s financial affairs were not in good condition. Later 
she told Bertaud that her husband had “forged a check on the Stuttgart 
Rice Mill.” It was not until soon after this that Bertaud discovered Eck- 
endorff's unauthorized withdrawals and his manipulations of the Stuttgart 
Rice Mill account. 

Opinion. 

[1, 2] When,, in order to avoid liability on a policy issued by it, an 
insurance company relies on the defense that the insured committed suicide, 
the burden rests on the company to establish that. the insured did commit 
suicide to the exclusion of every other reasonable hypothesis. Kohlman v. 
New York Life Ins. Co., 151 La. 607, 92 South. 132; Valesi v. Mutual Life 
Ins. Co., 151 La. 405, 91 South. 818. In weighing the evidence due con- 
sideration should be given to the strong presumption that exists against self- 
destruction. If, however, after giving due weight to that presumption, and 
after considering the evidence, it should be found that no other reasonable 
conclusion can be reached except that the insured took his own life, then 
there remains nothing for the courts to do, but to hold that the insured did 
so, and, to sustain the defense of suicide, when suicide may be urged as a 
defense under the provisions of the policy. 

[3] In the case at bar, we find a motive for the unfortunate act clearly 
established. Eckendorff had withdrawn funds from the firm, without 
authority, monthly, for several months. He had manipulated the Stuttgart 
Rice Mill account so as to make it appear that the mill was entitled to a 
credit, when in fact, it was not, and had availed himself of that act in 
order to obtain funds with which to balance his unauthorized withdrawals, 
and in order to provide money for other purposes, not disclosed. He un- 
guestionably realized the wrong he had done, and necessarily must have felt 
that he had flagrantly violated the confidence of the firm of which he was 
a member. He evidently worried greatly over the matter and it is reason- 
able to infer that he spoke to his wife about it, for she knew that he had 
committed some wrong in reference to the Stuttgart Rice Mill. Our con- 
clusion is that the matter preyed upon Eckendorff’s mind, and was the mov- 
ing cause for the suicide. 

That he took his own life intentionally, we think the evidence clearly 
establishes. He could have met death in but one of three ways—by being 
murdered, by accident, or by his own act. That he was not murdered, we 
think is clear. The report of the pistol awakened Mrs. Eckendorff, if she 
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were not already awake. Had he been murdered, it is highly probable she 
would have heard the murderer, when he was making his escape, and cer- 
tainly would have taken the stand and testified to the fact. Moreover, the 
pistol with which Eckendorff was shot belonged to him, and, while the fact 
that he owned it by no means negatives the theory that he was murdered, 
still it has a dircet tendency to do so. 

While no one of the above facts, taken alone, is sufficient to exclude 

the hypothesis of murder, yet when they are considered together, and in 
connection with the testimony as a whole, they satisfy the mind that Eck- 
endorff was not murdered. It is true that, in drawing this conclusion, we 
must take into consideration the fact that Eckendorff was only slightly 
powder marked, but that circumstance we do not think sufficient, in view 
of the remaining evidence in the case, to justify us in rejecting the suicide 
theory. It is also true that the pistol was found under his shoulder, but 
this may be accounted for on the theory that there was likely some move- 
ment of the body, after the pistol dropped from his hand, following the 
shot, sufficient to cause it to slip down the pillow to the place where it was 
found. 
_ In so far as respects the theory of death by accident, we think the 
evidence also excludes that hypothesis. Learned counsel for the plaintiff 
suggests that, as there were reports of burglaries in the neighborhood two 
or three days before, Eckendorff may have slept with his pistol under his 
pillow, and may have heard a noise that he thought was caused by a 
burglar; and, in an effort to protect his home, may have shot himself 
accidentally. However we do not think so. The surrounding circum- 
stances negative that theory. The bed showed no signs of having been 
used for sleeping purposes that night. The bed clothing was unrumpled. 
It is impossible to infer that he slept in that bed. The evidence negatives 
such a conclusion. Not having slept in it, it cannot be said that he was 
awakened in it by some noise, and accidentally shot himself in an effort to 
protect his home. If he slept at all that night, it was in some other bed, 
and it is hardly likely if he got out of bed to search for a burglar, that he 
would have lain down in another bed, in his search, especially in the 
position in which he lay, or that, at the conclusion of his search, he would 
have lain down in another bed at all. Moreover, ad he heard such a noise, 
he certainly would have notified his wife, before making the search, and 
she would have been in position to have testified to the fact. Under the 
circumstances, we cannot reasonably escape the conclusion that Ecken- 
dorff, because of the motive assigned, lay down in bed and intentionaaly 
took his own life. 

As Eckendorff killed himself intentionally, his wife, the payee, cannot 
recover the insurance because of the suicide clause in the policy. How- 
ever, Mrs. Eckendorff is entitled to the premiums paid on the policies. 
These were tendered plaintiff by defendant, together with the interest and 
costs thereon to the date of tender, and amount to $288.75. 

For the reasons assigned, it is ordered, adjudged, and decreed that the 
verdict of the jury, and the judgment of court, based thereon, be amended 
so as to reduce said verdict and judgment to $288.25, and,.as thus amended, 
that said judgment be affirmed, plaintiff to pay the costs in both courts. 


St. Paul, J., recused. 


13-———Vol, LXI. 
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BRABHAM v. PIONEER LIFE INS. CO. OF AMERICA. (No. 17827.) 


(St. Louis Court of Appeals. Missouri. July 6, 1923. Rehearing Denied 
July 18, 1923.) 


253 Southwestern Reporter, 786. 


1. INSURANCE—WAIVER OF HEALTH PROVISION IN POLICY 
HELD FOR THE JURY. 


In an action on an insurance policy where plaintiff presented a prima 
facie case and the evidence was conflicting as to whether defendant’s agent 
waived a health provision in the policy, the question of waiver was for 
the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 


2. INSURANCE—KNOWLEDGE OF AGENT HELD TO CONSTI- 
TUTE WAIVER BY COMPANY. 


Where an insurance agent authorized to take applications, deliver the 
policy, and collect premiums on commission solicited and delivered a pol- 
icy knowing insured was physically unfit, such knowledge was the com- 
pany’s knowledge and constituted a waiver of a good health provision. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 


3. INSURANCE — LIMITATION OF INSURANCE AGENT’S AU- 

THORITY NOT BINDING ON POLICY HOLDER. 

An attempted limitation of an insurance agent’s authority in his con- 
tract of agency unknown to insured at the time the policy was issued is 
ineffective to prevent waiver by the agent of a good health requisite em- 
bodied in the insurance policy. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 


4. INSURANCE—STATUTORY PENALTY FOR VEXATIOUS RE- 

FUSAL TO PAY LOSS FOR JURY. 

Where an insurance company through its agent had knowledge of the 
physical unfitness of insured at the time of issuance of the policy, the 
question of a penalty provided by statute for vexatious refusal to pay 
loss is for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from St. Louis Circuit Court; Wilson A. Taylor, Judge. 

“Not to be officially published.” 

Action by Ira May Brabham against the Pioneer Life Insurance 
Company of America, now the Continental Life Insurance Company of 
Kansas City. Judgment for plaintiff, and defendant appeals. Affirmed. 


Jones, Hocker, Sullivan & Angert, of St. Louis, for appellant. 


Edward W. Foristel and James J. O’Doncohoe, both of St. Louis, for 
respondent. 


ALLEN, P. J. This is an action on an policy of insurance issued by the 
defendant insurance company on March 4, 1919, insuring the life of Wil- 
liam S, Brabham, plaintiff's husband, in the sum of $2,000, in favor of 
plaintiff, the beneficiary named therein. The insured died on November 7, 
1919. Plaintiff duly made proof of loss and demand upon defendant, but 
defendant declined to pay the insurance. 

The petition is in the usual form, praying judgment for the amount 
of the policy, together with 10 per cent. thereof as damages and $500 as a 
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reasonable attorney’s fee, as for defendant’s vexatious refusal to pay the 
loss. 

The answer, after admitting the issuance of the policy, the death of 
the insured, the payment of the only annual premium due thereon, etc., 
makes certain specific denials and denies generally the other allegations 
of the petition. Defendant then sets up an affirmative defense predicated 
upon the charge that the insured, in answer to questions propounded to 
him in his application for the policy, made a part of the contract of insur- 
ance, falsely and fraudulently stated that he had had no injury or disease 
during the last fiye years prior thereto and that he was then in good 
health, averring that in fact the insured had received a severe injury to 
his head on January 20, 1919, from the effects of which he was suffering 
at the time of said application and as a result of which he died; and that 
he was not in good health at the time of said application, by reason 
whereof the policy never became effective; defendant pleading, inter alia, 
a provision of the policy providing that the policy should not take effect 
unless the applicant was in good health at the date of the delivery thereof. 

The reply puts in issue the new matter in the answer, and pleads that 
if the insured made misrepresentations in his application as alleged in the 
answer, defendant ought not to be permitted to deny liability on the pol- 
icy for the reason that defendant, through its officers, agents, and em- 
ployees, knew the condition of the health of the insured.and knew what 
diseases and injuries, if any, he had had during the five years next prior 
to the date of the application, and with such knowledge solicited the in- 
surance, executed and delivered the policy, and received the premium 
thereon, which it retained until after the institution of the suit. 

At the trial plaintiff introduced the policy in evidence and rested. 
The provision thereof upon which defendant relies is as follows: 


“This policy shall not take effect unless the first premium hereon has 
been paid and this policy delivered to the applicant within thirty (30) 
days from the date hereof, or unless the applicant is in good health at the 
date of its delivery.” 


Defendant then introduced in evidence the application tor the insur- 
ance, signed by the insured, including the insured’s answers to defendant’s 
medical examiner. Therein the following «uestiens and answers appear: 


“Are you in good health? Yes. * * * 
“What disease or injuries have you tad du:ing the last five years? 
None.” 


Defendant then introduced in evidence the proofs of death furnished 
to it by plaintiff, including a verified statement by the claimant, this plain- 
tiff, and a like statement by the attending physician. In plaintiff’s state- 
ment the cause of death is stated as “hemorrhage of the brain”; and the 
statement of Dr. Cheatham, the physician who attended the insured dur- 
ing his last sickness and until the time of his death, contains the follow- 
ing: 

“On January 20 the patient was injured and caused concussion of 
brain with a probable hemorrhage. The last hen-orrhage was in my opin- 
ion a recurrence of the first traumatic hemorrhage of brain.” 


Defendant then introduced in evidence the petition in a suit filed by 
this plaintiff on November 14, 1919, against the United Railways Com- 
pany of St. Louis, wherein plaintiff sought to recover for damages for the 
death of the insured, on November 7, 1919, alleged to have been caused by 
an assault committed upon him by one of’ that company’s conductors on 
January 20, 1919, resulting in cerebral hemorrhage. 

And defendant tendered and paid into court the amount of the first 
annual premium received by it, with interest. 

Testimony introduced by plaintiff in rebuttal tends to show that the 
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insured, a physician practicing his profession in the city of St. Louis, was 
assaulted on January 20, 1919, receiving a blow upon his head which 
caused a hemorrhage of the brain and rendered him unconscious for some 
days; that he was suffering from the effects of this blow, by way of partial 
paralysis and otherwise, at the time of the application for the insurance 
and the issuance of the policy; and that he finally, on November 7, 1919, 
died as a result of the injuries thus inflicted upon him. In support of her 
plea of waiver, plaintiff adduced evidence tending to show that defendant’s 
agent, Passer. was fully informed concerning the assault upon the insured 
on January 20, 1919, and of the insured’s condition of health resulting 
therefrom, prior to taking the insured’s application for the insurance, but 
that with such knowledge he solicited the insurance, accepted the applica- 
tion therefor, procured the issuance of the policy and delivered it to the 
insured. and collected the premium thereon, a part of which was paid by 
the insured and a part subsequently paid by this plaintiff. . 

Touching the matter of the authority of the agent Passer, plaintiff 
made proof that Passer was a soliciting agent for defendant having au- 
thority to solicit insurance, take applications and fill them out, to collect 
the premiums thereon and receipt therefor, and to deliver policies for 
which he had taken applications. 

It appears that the agent took the insured’s initial application for the 
insurance at the latter’s office on February 25, 1919; that on the following 
day the insured was examined at his office by defendant’s medical ex- 
aminer, at which he signed that portion of the application containing his 
answers to the questions propounded to him by the examiner; and that 
on March 4, 1919, Passer delivered the policy, accepting the insured’s 
check for the first annual premium, and receipting therefor. , 

Dr. Haskell, a physician, brother of plaintiff, testified that he and the 
insured occupied offices in the same building at Compton and Laclede ave- 
nues, in said city, using a common waiting room; that defendant’s agent, 
Passer, came to the office several times, “trying to get all the physicians 
in the building to be insured,” talked to the witness about insurance, and 
persuaded the insured to take out insurance. The witness stated that he 
was present in the waiting room when Passer talked with the insured 
and when the application was signed; ar his testimony, in substance, is 
that Passer was fully informed as to the injuries received by the insured 
on January 20 of that year, and of the insured’s condition of health re- 
sulting therefrom. The witness said: 


” 


“Mr. Passer asked me if I thought that Dr. Brabham’s injuries would 
be permanent, and I told him it was hard to say that; that from all indi- 
cations they were very apt to be permanent.” 


And he stated that the agent said: 


“It is too bad. * * * Well, he needs some protection for his wife 
and family. * * * I understand he has two children.” 


And the witness said that Passer told him that if he could write Dr. 
Brabham he was satisfied that he could get other physicians to take insur- 
ance. The witness further testified as to the insured’s condition on that 
day, saying that he had a “wobby,” unsteady gait, was easily fatigued, and 
could not walk “without leaning on something or having some support.” 
ee asked how the insured’s physical. condition manifested itself, he 
said: : 

“It manifested itself in a rather unsteady or staggering gait, and he 
had a very incoherent way of speaking and a kind of staggering gait; he 
couldn’t stand unless he was leaning against something to steady himself; 
and then he had a depressed look and expression.” ° 


The witness further testified that some time in April of that year 
he again'saw Passer, when the latter “was trying to get the money for 
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the policy,” and that Passer then stated that he understood that the in- 
sured was in a very serious condition, saying that “it would be a shame 
for him to die and leave the widow with two children.” 

On cross-examination this witness testified as to the insured’s condi- 
tion following his injury on January 20, 1919, from which it appears that 
the insured was unconscious for some days after his injury, was confined 
tc his bed for several weeks, and could go to his office but little for a 
period of two or three months; that his left leg and arm were paralyzed; 
and that this condition improved but slightly. 

One Antonio Haskell, another brother of plaintiff, testified that he 
came to the insured’s office with his brother, Dr. Haskell, and heard the 
conversation between the insured and defendant’s agent. According to 
his testimony, the agent was fully informed of the prior assault upon the 
insured and that the latter was then suffering from the result thereof, 
and with this knowledge told the insured that it would be very necessary 
for him to have this insurance on account of his physical condition in or- 
der to protect his wife and family. 

Dr. Cheatham, who attended the insured during his last illness, tes- 
tified that he was called to see him on January 20, 1919, after the assault 
had been committed upon him; that the insured was unconscious for about 
six or eight days; that about March the insured “began to get up and 
about the house,” but “suffered from the result of a hemorrhage in the 
way of a paralysis in the right side”; and that “at no time from the time 
that he was injured up to the time that he died did he recover from that 
paralysis.” When asked as to the condition of the insured on February 
25, 1919, he said: 


“Well, he was paralyzed, and he was suffering from excruciating 
headaches, and at that time the lacerations on his face and head had na- 
turally healed, and he couldn’t get about.” 


His further testimony is that insured’s visible symptoms were such 
that no one could see him without observing his condition; that a layman 
could observe his objective symptoms. When asked to state his objective 
symptoms more fully, he said: 

“Paralysis—complete paralysis on the right side; inability to talk; he 
talked incoherently. In fact, it was very, very hard to understand what 
he was saying.” 


When asked on cross-examination if insured’s condition had improved 
through the summer of 1919, he said that the insured improved some, but 
his “paralysis didn’t improve any and his ability to talk didn’t improve 
much.” Later he said that the insured’s side was “wholly, absolutely par- 
alyzed” for about four weeks, after which he was partially paralyzed until 
a short time before his death, when the paralysis became total. 

It appears that the check given by the insured for the first premium, 
in the sum of $148.50, was dishonored, and that subsequently the insured 
paid $50 on account of the premium, leaving a balance of $98.50 due 
thereon. And plaintiff testified that on or about April 25, 1919, Passer 
came to her home to collect the balance of the premium, at which time the 
insured was at home, in bed and very sick. A portion of her testimony is 
as follows: 

“He was trying to prevail upon me to draw the money out, or bor- 
row it from somebody; to get it in some way to finish paying for this 
policy; and he went on to say how sick he was and what a pity it would 
be for me to lose the opportunity in not having this paid-up policy in case 
anything happened, and in case he died the next day, he went on to say, 
that I would get my $2,000; * * * that it was such a pity that he 
should have met with this assault on the street car.” 

And plaintiff's further testimony is to the effect that Passer persuaded 
her to go to a bank where she had a small account, Passer accompanying 
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her, and draw funds sufficient to pay, and with which she did pay, the bal- 
ance of the premium. 

The testimony of plaintiff's mother corroborates that of plaintiff as to 
what Passer said at plaintiff s home. 

Plaintiff adduced testimeny as to the services of her counsel, and that 
$500 or $600 was a reasonable fee therefor. 

A contract between defendant and Passer, providing that the latter 
should have no authority to “waive forfeitures or any of the company’s 
rights,” etc., offered by defendant, was admitted over plaintiff’s objection 
that knowledge thereof was not brought home to the insured. And, in 
surrebuttal, defendant adduced the testimony of defendant’s medical ex- 
aminer to the effect that he fully examined the insured, making the usual 
tests, and did not know and did not ascertain from his examination that 
the insured had been injured or was in ill health. He stated that there 
was no disease of the brain or nervous system at the time of the examina- 
tion, and that from his examination the insured was in good health; that 
such was his opinion then and was his opinion at the time of the trial. 

Passer testified, in substance, that he knew nothing about the injury 
to the insured prior to taking the application and delivering the policy; 
that the insured did not mention his injury; and that there was nothing 
in his appearance to indicate that he had been injured or was in bad 
health. He said that he subsequently went to insured’s home and suggested 
to this plaintiff that the best thing for her to do was to pay the premium 
or return the policy, and that plaintiff volunteered to go down with him 
to the bank where she drew funds and gave him $98.50, for which he gave 
her a receipt. 

The trial court refused to peremptorily direct a verdict for defendant, 
and submitted the case to the jury under instructions which permitted the 
jury to find, in effect, that defendant, through its agent, Passer, knew 
that the insured had received the injury aforesaid and that he was not in 
good health at the time of the application for and delivery of the policy, 
and thereby waived, and was precluded from setting up in defense, the 
falsity of the said answers made by the insured in his application; the 
court also submitted the question of an award of damages and an attor- 
ney’s fee as for vexatious refusal to pay the insurance. There was a ver- 
dict for plaintiff for the amount of the policy, with interest, together with 
$200 as damages and an attorney’s fee of $500. From a judgment entered 
on the verdict the defendant has appealed. 

[1] It is contended by defendant, appellant here, that the court below 
erred in refusing to direct a verdict for it, and in submitting to the jury 
the question of waiver by defendant’s agent. Touching this matter it 
may be noted, in passing, that under the pleadings and plaintiff's evidence 
in chief a prima facie case was made for plaintiff. Lafferty v. Casualty 
Co., 287 Mo. 555, 229 S. W. 750. It may be that the admissions contained 
in the proofs of death were such, if wholly unexplained or rebutted, as to 
overthrow and destroy the prima facie case thus made. Stephens v. In- 
surance Co., 190 Mo. App. 673, 176 S. W. 253. But the testimony of de- 
fendant’s medical examiner tended to repel the force of the admissions 
made in the proofs of death. Schertz v. Insurance Co. (Mo. App.) 251 
S. W. 93, and cases cited. However, the case was tried below by plain- 
tiff upon the theory that the insured was not in good health at the time 
of the making of the application and delivery of the policy, but was suf- 
fering from the effects of an injury received by him on January 20, 1919; 
that defendant's agent, however, was fully aware of this; that his knowl- 
edge was the defendant’s knowledge; and that thereby defendant waived 
the right to assert that the policy never became effective by reason of the 
condition of health of the insured or the answers made by him in the 
course of his medical examination. 

[2] It is defendant's contention that Passer, being merely a soliciting 
agent, “having no authority to sign or issue policies or make contracts of 
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insurance,” had “no authority to waive a provision in the application for 
life insurance, or in the policy”; and that the trial court consequently er- 
red in submitting the issue of waiver to the jury. But we are not per- 
suaded that defendant is correct in this contention. Passer was defend- 
ant’s agent, with authority to prepare and take applications for insurance, 
to deliver the policy when issued, and to collect the first annual premium 
thereon, retaining his commission and accounting to defendant for the por- 
tion thereof due it. Under the facts shown in evidence, we think that the 
knowledge of defendant’s agent in the premises was defendant’s knowl- 
edge. In Kring v. Insurance Co., 195 Mo. App. 133, loc. cit. 136, 189 S. 
W. 628, 630, it is said: 


“It is also settled law that a soliciting agent of an insurance company 
without power to issue policies is the company’s agent in taking applica- 
tions with full power and authority as to such applications and that acts 
which he performs and knowledge which he receives and acts on in con- 
nection with such applications are binding on the company’”—citing cases. 


[3] And if when the application was received, and when the policy 
was delivered, the agent (and consequently defendant) knew of the in- 
sured’s prior injury and that he was not then in good health, defendant 
must be held to have waived the right to defend upon the grounds here 
asserted by it by way of affirmative defense. See Jones v. Insurance Co., 
173 Mo. App. 1, 155 S. W. 1106; Manning v Connecticut Fire Ins. Co., 
176 Mo. App. 678, 159 S. W. 750; Madsen v. Insurance Co. (Mo. App.) 
185 S. W. 1168; Kring v. Insurance Co., supra; 14 R. C. L. p. 1159. And 
this is true despite the attempted limitations upon the authority of the 
agent in the contract between him and the insurance company, of which 
the insured had no knowledge. See Fries v. Royal Neighbors (Mo. App.) 
210 S. W. 130; Reiter v. Insurance Co. (Mo. App.) 243 S. W. 198. 

In Carpenter v. Life Insurance Co. (Mo. App.) 246 S. W. 623, relied 
upon by defendant, the policy was never delivered, and it was held that 
the soliciting agent, who had no authority to make contracts of insurance, 
could not, by waiver, make a contract which did not otherwise exist. The 
case is therefore not here in point. And for like reason the case of 
Rhodus v. Life Insurance Co., 156 Mo. App. 281, 137 S. W. 907, is inap- 
plicable. 

It is unnecessary to discuss the other authorities referred to in the 
briefs. .We think that the trial court did not err in refusing to direct a 
verdict for defendant and in submitting the issue of waiver to the jury. 

[4] Furthermore, since we regard the question of law involved as 
being one previously settled by the adjudication in this state, and since the 
defendant must be held to have had such knowledge of the facts pertain- 
ing to the health of the insured as was possessed by the agent, we see no 
escape from holding that whether, under the statute, defendant should be 
penalized as for vexatious refusal to pay the loss, was a question for the 
jury. We consequently rule that there was substantial evidence that de- 
fendant’s refusal to pay the loss was vexatious. Such holding, we think, 
is within both the letter and the spirit of the rule announced in Patterson 
v. Insurance Co., 174 Mo. App. 37, loc. cit. 44, 160 S. W. 59, approved in 
Non-Royalty Shoe Co. v. Assurance Co., 277 Mo. 399, 210 S. W. 37, and 
is not in conflict with the ruling in State ex rel. Missouri State Life In- 
surance Co. v. Allen (Mo. Sup.) 243 S. W. 839. 

It follows that the judgment should be affirmed, and it is so ordered. 


Becker and Daues, JJ., concur. 
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GLENN et at. v. SECURITY BEN. ASS’N. (No. 3330.) 


(Springfield Court of Appeals. Missouri. June 26, 1923. Rehearing 
Denied July 16, 1923.) 


253 Southwestern Reporter, 802. 


INSURANCE—WAIVER; CUSTOM OF LOCAL FINANCIER OF 
BENEFIT ASSOCIATION TO RECEIVE PAYMENTS IN 
MONTH FOLLOWING THAT WHEN THEY WERE DUE 
HELD WAIVER OF FORFEITURE FOR NON-PAYMENT 
WHEN DUE. 


Proof that local financiers of a benefit association permitted members 
insured to pay their dues and assessments the month following that in 
which they became due, though the by-laws provided that beneficiary mem- 
bers would be suspended for nonpayment, held sufficient to establish a 
course of dealing which constituted a waiver of the failure to pay during 
the month when due, so that where one insured at the time of paying a 
delinquent assessment the month after it was due, was seriously ill, and 
shortly thereafter died, her beneficiaries were nevertheless entitled to 
recover, 


(For other cases, see Insurance, Dec. Dig. § 755[4].) 


Appeal from Circuit Court, Jasper County; Grant Emerson, Judge. 
Action by Richard E. Glenn and others against the Security Benefit 
Association. Judgment for plaintiffs, and defendant appeals. Affirmed. 


James P. Mead, of Joplin, for appellant. 
Frank L. Forlow, of Webb City, and Roy Coyne, of Joplin, for re- 
spondents. 


Brab.ey, J. Plaintiffs, the beneficiaries, sued to recover on a fraternal 
benefit certificate. The cause was tried before the court without the aid 
of a jury, and judgment went for plaintiffs, and defendant appealed. 

The petition is in the usual form. The answer pleads suspension for 
nonpayment of dues. The reply is a general denial and a plea of waiver. 

Insured, Elva L. Glenn, was the wife, and mother of plaintiffs. Her 
certificate was issued on January 5, 1921. Insured died on July 23, 1921. 
Dues were payable monthly, and the by-laws provided that unless dues 
were paid during the month due the member was suspended without no- 
tice. Section 114 of defendant’s by-laws prescribes the manner of rein- 
statement of members who have not been suspended over 60 days. This 
section is as follows: 


“Any beneficiary member suspended by reason of nonpayment of 
assessment or assessments and dues, may within sixty days from the date 
of such suspension be reinstated upon the following conditions and none 
other, viz.: If not engaged in any of the prohibited occupations mentioned 
in section 107 of these laws, he may be reinstated by payment, within sixty 
days from the date of suspension, of all arrearages of every kind including 
assessments and dues, for which. he would have been liable had ‘he re- 
mained in good standing; provided, however, that he be in good health at 
the time of making payment to the financier with a view to reinstatement. 
The payment of any such assessments and dues for reinstatement shall be 
a warranty by such member that he is in good health at the time of such 
payment. Provided, further, that the receipt and retention of such assess- 
ments and dues, in case the suspended member is not in good health, or is 
engaged in a prohibited occupation, shall not have the effect of reinstating 
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said member or of entitling him or his beneficiaries to any rights under 
his benefit certificate.” 


Defendant refused to pay on the ground that insured was suspended 
for-nonpayment of the May, 1921, dues during month of May, and because 
insured was not in good health when the May dues were paid on June 15th 
following. The record shows that from the beginning of her membership 
insured paid her dues as follows: One February 5th, the January dues 
were paid; March 12th, the February dues were paid; April 25th, the 
March dues were paid; May 12th, the April dues were paid; June 15th, 
the May and June dues were paid. The local financier of the council of 
which insured was a member testified that he made up his report about 
the 10th of each month for the month previous, and when a member was 
delinquent when he reported that he reprted such fact. All that a mem- 
ber, suspended for less than 60 days, had to do to reinstate was to pay the 
financier. According to section 114 the act of payment of deliniquent dues 
was a warranty that the member was then in good health. The financier 
further testified that on the first of the month there were generally 40 or 
50 members who had not paid their dues, and that when he made his report 
the number would run from 20 to 35. This witness also testified that the 
National Council officers knew how he was conducting the matters of col- 
lecting dues, and that such had been his course for the three years he had 
been financier. 

Plaintiffs, in effect, concede that insured was not in good health when 
the May dues were paid. Defendant tendered back the May and subsequent 
dues.. Unless defendant waived compliance with section 114, plaintiff can- 
not recover. Plaintiff asked no declarations, and none were given. No 
finding of facts was made. Defendant, however, asked declarations which 
were refused, and from this refusal we infer that the trial court found for 
plaintiffs on the theory of waiver. 

Defendant is the successor to the order of Knights and Ladies of Se- 
curity. In Kelly v. National Council Knights and Ladies of Security (Mo. 
App.) 241 S. W. 74, it appears that the insured had, for several years, been 
paying her dues quarterly. In the midde month of the quarter she paid 
tor that month, the previous month, and the month following. By the 
certificate and by-laws the dues were payable monthly as in the certificate 
at bar. On December 10, 1918, insured’s dues in the Kelly Case were paid 
for November, December, and January, although the November dues were 
then delinquent, and insured was then seriously ill, and died on December 
14th. There, as here, defendant interposed as a defense section 114 of its 
by-laws, which is the same section 114 pleaded here. It was held in the 
Kelly Case that defendant had waived the provisions of its laws by its 
course of dealing with insured, and we so hold here. From the inception of 
her membership insured did not pay her dues during the month when due 
until the June payment, and such was the case with a great number of 
other members. This course of dealing known to the head officers would 
lead any reasonable person to conclude that no serious consequence would 
result from the failure to pay dues during the month when due. 

The law is fully considered in the Kelly Case, and the facts of delin- 
quency and ill health are identical, we think. It could therefore serve no 
good purpose to enter upon a discussion of the law here. Defendant asked 
certain declarations which were refused, but in view of our opinion on the 
question of waiver it is not necessary to consider the refusal of the, dec- 
larations. 

The judgment should be affirmed, and it is so ordered. 


Cox, P. J., and Farrington, J., concur. 
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STATE ex ret, OLSEN v. ALLEN et at. (No. 23436.) 


(Supreme Court of Missouri, Division No. 2. April 9, 1923. Motion to . 
Transfer to Banc Overruled July 14, 1923.) 


253 Southwestern Reporter, 1012. 


1. CERTIORARI—REVIEW DOES NOT INCLUDE DECISIONS ON 
FACTS BEYOND THE WRITTEN OPINION. 


Under the rule that, on certiorari to review a decision of the Court of 
Appeals because it conflicts with Supreme Court decision, that court looks 
only to harmony of the written opinions, and not decisions on the facts, 
questions as to whether the abstract of the record is complete or whether 
evidence not considered in the opinion was properly or improperly ad- 
mitted, ruling of the Court of Appeals on the former appeal, and whether 
the facts on the first appeal are the same as on the second are not re- 
viewable. 

(For other cases, see Certiorari, Dec. Dig. § 64[1].) 


2. INSURANCE—FORFEITURE OF POLICY BY NONPAYMENT 
OF ASSESSENTS IS AFFIRMATIVE DEFENSE, BURDEN OF 
WHICH IS ON DEFENDANT. 

In an action on an insurance policy against a fraternal order, plaintiff 
having made a prima facie case by production of the policy and proving 
insured’s death, the burden is on defendant to prove forfeiture by non- 
payment affirmatively. 

(For other cases, see Insurance, Dec. Dig. § 645[4].) 


3. INSURANCE—PAROL EVIDENCE OF FORFEITURE OF POL: 
ICY BY NONPAYMENT OF ASSESSMENTS SUFFICIENT TO 
SUBMIT QUESTION; 

In an action on an insurance policy against a fraternal order, parol 
evidence in support of an afhrmative detense of forfeiture by non-payment 
of assessments is sufficient to submit the defense to the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[8].) 


4. COURTS —ERRONEOUS APPLICATION OF LAW TO FACTS 
IS NOT GROUND FOR REVERSING COURT OF APPEALS. 


In an action on an insurance policy against a, fraternal order, holding 
of the Court of Appeals that the rule that parol evidence supporting an 
affirmative defense of forfeiture through nonpayment of assessments will 
submit the question to the jury does not apply where the defense is estab- 
lished by plaintiff's solemn admission by deposition on a former trial, un- 
explained and uncontradicted, cannot be disturbed by the Supreme Court, 
notwithstanding Rev. St. 1919, § 5401, permitting admissions at former trial 
to be contradicted, where there is no decision of the Supreme Court in 
conflict with the rule of law announced, and this regardless of the fact 
that an erroneous conclusion as to whether the record as a whole did make 
a contradiction might have been made. 


(For other cases, see Courts, Dec. Dig. § 231[4].) 


Certiorari by the State, on the relation of Minnie Olsen, against Hon. 
William H. Allen and others, Judges of the St. Louis Court of Appeals, 
and the Supreme Council of the Royal Arcanum, to quash the record of 
that court in the case of Minnie Olsen v. Supreme Council of Royal Ar- 
canum, 237 S. W. 889. Writ quashed. 
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Eugene Hale, of St. Louis, for relator. 
F,. H. Bacon, of St. Louis, for respondent. 


Waite, J. Certiorari to the St. Louis Court of Appeals. Suit upon 
an insurance contract was brought in the circuit court of the city of St. 
Louis by Minnie Olsen, relator, against the Royal Arcanum, a benefit as- 
sessment company, and judgment recovered in the sum of $2,411.22 on 
account of the death of Lars Olsen, husband of relator. The St. Louis 
Court of Appeals reversed the judgment. The relator seeks to quash the 
record of that court upon the ground that the decision is contrary to cer- 
tain ruling decisions of this court. The case on a former trial resulted in 
a judgment for the plaintiff, and on appeal to the St. Louis Court of Ap- 
peals the judgment was reversed and the cause remanded. Olsen v. Su- 
preme Council, 205 Mo. App. 260, 224 S. W. 129. 

The Court of Appeals, in the opinion on the present appeal, refers to 
the opinion on the former appeal as settling many questions of law arising 
in the case. The opinion shows that Lars Olsen died March 8, 1917. The 
petition alleged that Olsen had in all respects complied with the conditions 
and provisions of his contract, and had paid assessments, dues, and fines 
in the aggregate sufficient to carry the policy in effect up to and including 
the month of March. The answer denied the allegations of the petition, 
and averred that Lars Olsen had failed to pay the assessments due for Jan- 
uary, 1917, in the sum of $7.80, by reason of which he stood suspended, 
according to the rules of the order, and all benefits under the contract 
were forfeited. The opinion says that on the former appeal it was de- 
cided the contract between the parties provided for an ipso facto suspen- 
sion, rendering the certificate null and void in the event the insured failed 
to pay a monthly assessment on or before the last day of each month. The 
Court of Appeals then discusses the issues of fact and the law relating to 
them as determined by the trial court, as follows: 


“At the trial plaintiff established a prima facie case by introducing the 
certificate in evidénce and showing that she was the beneficiary named 
therein and the wife of the insured. It was admitted that Olsen died on 
March 8, 1917. Defendant thereupon, among other evidence, offered the 
testimony of the plaintff given at a former trial, which establishes a clear 
admission on her part that the January and February, 1917, assessments 
were not paid. The plaintiff in rebuttal made no attempt to explain this 
admission or to deny that such was the fact. However, it is asserted by 
piaintiff’s counsel that, taking the record as a whole, the jury were justified 
in finding that there had been paid for Lars Olsen to the defendant order 
a sufficient amount of money in assessments in the month of December, 
1916, to carry the policy in effect until the time of his death, March 8, 1917. 
We have gone over the record carefully, and do not find any substantial 
evidence of such overpayment in December. Lars Olsen was in Chicago, 
and his wife, the plaintiff, and their daughter attended to the payment of 
assessments, and neither the plaintiff nor her daughter claim that more than 
one assessment was paid in December, 1916, this amounting to the sum of 
$7.80. As the assessments were paid an entry was made in a book issued 
by the defendant and in the possession of the plaintiff. This book showed 
the entry of one assessment, being the sum of $7.80 paid on the 30th day 
of December, 1916, which under the admission of plaintiff was the last 
assessment paid. 

“Counsel for plaintiff argue that the December assessment was paid 
twice by reason of certain entries made by the defendant’s collector in a 
cash book which was offered in evidence, which gives the date at the top, 
December 22, 1916, followed by the names of various members of the 
order, including Lars Olsen, and the amount paid by each. It is argued 
that, on account of this date, December 22d, being at the head of this list, 
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and the further evidence that plaintiff paid an assessment on December 
30th, therefore this is evidence that two assessments were paid that month. 
This was the only entry in the cash book showing a payment by Lars 
Olsen of the $7.80 December assessment. Defendant’s collector testified 
that the entry referred to was the payment of Olsen’s December assess- 
ment made by his daughter, and that this was the only December assess- 
ment received. The Supreme Secretary testified that the council received 
only one assessment for December, and that this was the last assessment 
paid by Olsen. 

“As evidence of another payment in December by Lars Olsen, plain- 
tiff’s counsel refer to another entry on the same page of the cash book as 
follows: ‘420 Olsen, And., Assessment No. 484. Amount paid, $5.02’ 
From the other pages of the cash book it appears that Andrew Olsen, a 
different man from Lars Olsen, was a member of the council, and had 
been paying regular monthly assessments. It is absurd to contend that the 
entry is evidence of a payment by Lars Olsen, the deceased. There is no 
substantial evidence of an overpayment, and a finding to that effect would 
be based not on evidence, but on pure conjecture and speculation. 

“While it is true that plaintiff, by introducing the certificate, proving 
the death, and that she was the beneficiary, made a prima facie case which 
cast the burden on the defendant to prove its defense of forfeiture for 
nonpayment of assessments, and while it is equally true that, where such 
defense is attempted to be established by parol testimony, the case is one 
for the jury, as they must pass upon the credibility of the witnesses 
(Lafferty v. Kansas City Casualty Company [Sup.] 229 S. W. 750), that 
rule has no application where the defendant established its defense by a 
solemn admission of plaintiff which is uncontradicted and unexplained 
(Gooden v. Modern Woodmen of America, 194 Mo. App. 666, 189 S. W. 
394; Castens v. Knights and Ladies of Honor, 190 Mo. App. 57, 175 S. W. 
264; Stephens v. Metropolitan Life Ins. Co., 190 Mo. App. 673, 176 S. W. 
253).” (Italics ours.) 

I. Counsel for relator sets forth several reasons which he contends 
warrant this court in quashing the record; that the abstract of the record 
does not adequately set forth the evidence; that a certain deposition of 
the defendant’s premium secretary was inadmissible; that section 5401, 
R. S. 1919, defeats the affirmative defense of forfeiture; and that the 
Court of Appeals overlooked the rule that the burden of the proof was 
upon the defendant throughout this case to establish its affirmative defense. 

[1] Counsel attempt to treat this writ as a writ of error instead of a 
writ of certiorari, We are asked to correct all errors of the circuit court 
which the Court of Appeals overlooked, and to examine the record for the 
purpose of determining whether the Court of Appeals enforced its rules. 
In the case of State ex rel. McNulty v. Ellison, 278 Mo. loc. cit. 47, 210 
S. W. loc. cit. 881, quoting from an earlier case, this court decided it 
would “‘not go beyond the opinion [of the Court of Appeals] to ascertain 
the facts.’ It thus appears that harmony of written opinions, not harmony 
of decisions is the thing which this court holds was intended by the fram- 
ers of the Constitution.” 


It was said by this court in the case of State ex rel. Continental In- 
surance Co. v. Reynolds et al., 290 Mo. loc. cit. 371, 235 S. W. loc. cit. 90: 

“It is not our province to determine whether the Court of Appeals 
erred in its application of rules of law to the facts stated in its opinion, 
but only whether upon those facts it announced some conclusion of law 
contrary to the last previous ruling of this court upon the same or a simi- 
lar state of facts.” 

See State ex rel. Peters v. Reynolds et al. (Mo. Sup. 214 S. W. loc cit. 
122; State ex rel. Railroad v. Reynolds, 286 Mo. 204, 226 S. W. loc. cit 
567. 
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The doctrine thus stated eliminates from our consideratoin any ques- 
tion as to whether the abstract of the record is complete, or whether evi- 
dence not considered in the opinion was properly or improperly admitted. 
Likewise we have no concern with the ruling of the Court of Appeals 
on the former appeal, and we are not concerned whether the facts on the 
first appeal are the same as the facts on the second appeal. 

[2-4] The court held that the plaintiff made out a prima facie case on 
the insurance policy by introducing the policy and proving the death of the 
insured, and this cast the burden on the defendant to establish an affirmative 
defense. It is not denied that a nonpayment would work a forfeiture. 
The burden was on the defendant to establish that defense. Parol evi- 
dence in support of that defense, although uncontradicted, would put the 
question to the jury. Lafferty v. Kansas City Casualty Co., 287 Mo. 555, 
229 S. W. 750, where that rule is announced by this court. The Court of 
Appeals in this case, after stating the rule, says that rule has no applica- 
tion, “where the defendant established its defense by a solemn admission 
of the plaintiff which is uncontradicted and unexplained.” No decision 
of this court is pointed out by relator which conflicts with that statement 
of the law. 

The relator calls attention to section 5401, R. S. 1919, which provides 
that competent evidence preserved in a bill of exceptions in the case may 
be admitted in evidence at the trial, and a party against whom such testi- 
mony is offered shall be permitted to contradict such matters. It ap- 
pears from what is said in the opinion and in the argument of the relator 
that a deposition of the plaintiff introduced at a former trial admitted a 
nonpayment which would forfeit the policy. Under section 5401 the plain- 
tiff might contradict that statement in a later trial, so as to submit that 
issue to the jury. The opinion of the Court of Appeals does not dispute 
that, but says fhe admission was not contradicted. We are not to determine 
whether the Court of Appeals has reached a wrong conclusion from the 
facts in the case, so long as the Court of Appeals states a proposition of 
law in harmony witih the rulings of this court. However, the Court of 
Appeals explained in the excerpts quoted above from the opinion how it 
reached the conclusion that there was no substantial evidence. It says: 


“Lars Olsen was in Chicago, and his wife, the plaintiff, and their 
daughter attended to the payment of assessments, and neither the plaintiff 
nor her daughter claimed that more than one assessment was paid in 
* * * 1916, this amounting to * * * $7.80.” 


No oral testimony was offered by plaintiff to contradict her solemn 
admission that the December payment was the last. It was claimed that 
two entries on the books of the defendant showed an additional payment 
for December. The Court of Appeals explains that one entry in that 
month, from which the plaintiff sought to show Olsen had twice paid, was 
in fact credited to another person of similar name. The relator would 
like this court to say the Court of Appeals has drawn an erroneous con- 
clusion from the facts before it, which we will not do. The rule of law 
stated by the Court of Appeals, as affected by the conclusions of fact which 
that court reached, are not in conflict with any decision of this court. 

We find no ruling of this court with which the opinion of the Court 
of Appeals is in conflict. The writ was improvidently issued, and is there- 
fore quashed. 

All concur, 
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In RE WAINMAN’S ESTATE. 
(New York Supreme Court, Oneida County. August 13, 1923.) 
200 New York Supplement, 893. 


1. INSANE PERSONS—COMMITTEE CANNOT CHANGE BENE- 
FICIARY OF INCOMPETENT’S LIFE INSURANCE POLICY. 


Though it is the general rule that the committee of the person and 
estate of an incompetent person occupies the same position as the in- 
competent in regard to his personal estate, and though it is the para- 
mount duty of the committee to attend to his personal needs and com- 
forts without reference to the heirs at law and expectants, the committee 

‘is without power to change the beneficiary of the incompetent’s life insur- 
ance policy. 

(For other cases, see Insane persons, Dec. Dig. § 65.) 


2. INSANE PERSONS — INSURANCE — VESTED INTEREST; 
POLICY ON HUSBAND'S LIFE VESTED IN WIFE, NAMED 
AS BENEFICIARY AND PAYING PREMIUMS, AND ON HIS 
BECOMING INCOMPETENT HIS COMMITTEE CANNOT 
CHANGE IT TO PAY FOR HIS SUPPORT. 


Where a husband, at the instance of his wife, took out a life policy, 
naming the wife beneficiary, the premiums being paid by the wife, the 
wife acquired a vested interest therein, under Domestic Relations Law, § 
52, substantially re-enacting Laws 1840, c. 80, and Laws 1873, c. 821, au- 
thorizing a married woman to insure her husband's life, and the husband 
could not surrender the policy without her consent, and, when he be- 
came incompetent, the committee of his person and estate likewise could 
not surrender the policy, for the purpose of paying his debts and for his 
support. 

(For other cases, see Insane persons, Dec. Dig. § 65; also Insurance, 
Dec. Dig. § 586.) 


In the matter of the estate of Harry W. Wainman, an incompetent. 
On motion by the Citizens’ Trust Company, of Utica, N. Y., as committee 
of the person and estate of the incompetent, to compel Myra Wainman, his 
wife, to turn over a policy of life insurance. Motion denied. 


Dunmore, Ferris & Dewey, of Utica, for committee. 
Merrill, Sisson & Hanagan, of Utica, opposed. 


Louts M. Martin, J. This is a motion made by the Citizens’ Trust 
Company, of Utica, N. Y., as committee of the person and estate of Harry 
W. Wainman, an incompetent person, now confined in the Utica State 
Hospital, at Utica, N. Y., to compel his wife, Myra Wainman, to turn 
over to the committee policy No. 1384560, Northwestern Life Insurance 
Company, for $10.000, the cash value of which is the sum of $448.90, on 
the ground that the committee is entitled to the cash value as part of the 
incompetent’s estate, and has a right to use it for the payment of his 
debt and for his care and support, and that the fund does not belong to 
the wife. This policy was the ordinary life policy and contained the 
clause that the insured reserved the right to change beieficiary at any 
time. The original beneficiary was the wife, Myra Wainman, and this 
had not been changed at the time that the disability of the husband took 
effect. It appears in the moving papers that there are outstanding obli- 
gations of the incompetent, and unless this money is applied his estate 
will become insolvent. 
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It appears by the affidavit of the wife herein that Harry W. Wain- 
man, the incompetent, prior to 1920, had a policy of insurance of $10,- 
000, made payable to his wife, which matured and was paid up; that 
during the years 1919-1920 Mrs. Wainman urged the taking out of a 
new policy, and that she made a proposition to Mr. Wainman that, if he 
would take out such a policy for $10,000, she would pay the premiums 
out of the fund that he allowed her for the management of the home and 
her private funds, providing that he would make her the beneficiary un- 
der the policy, and that in accordance with that arrangement, on or about 
January 6, 1920, the husband applied for the insurance, and the policy in 
dispute was issued; that she paid out of the funds the premiums on this 
policy, except during the year that she acted as committee, when the 
amount was paid out of the receipts from the business which she was con- 
ducting for her husband; that the husband took out said insurance under 
said arrangement, and Myra Wainman takes the position that he did that 
as her agent, and made her the beneficiary accordingly; that she has a 
vested interest in the policy, desires to continue paying the premiums, does 
not wish to surrender it, has had it in her possession since it was issued, 
and refuses to deliver it up. 

[1] The first question that presents itself is whether or not the pe- 
titioner, the Citizens’ Trust Company, has a right under these circum- 
stances to revoke the designation of Mrs. Wainman as beneficiary, either 
by cancellation and surrender of the policy, or by filing a statement of re- 
vocation? No adjudicated cases have been submitted by counsel bearing 
directly on this question. The general proposition of law on the subject 
is that the committee occupies the “same position and fills the same place 
as the lunatic in regard to his personal estate and property.” Viets v. 
Union National Bank of Troy, 101 N. Y. 569, 5 N. E. 459, 54 Am. Rep. 
743. Also it is the paramount duty of the committee to attend to the per- 
sonal wants and comforts of the incompetent. without reference to the 
heirs at law and expectants. Matter of Reed, 18 Misc. Rep. 285, 41 N. 
Y. Supp. 156. : 

A careful reading of these decisions leads to the conclusion that they 
apply to ministerial acts, the protection of the estate, the collecting of the 
assets, and the caring for the incompetent according to his station in life, 
that it does not confer upon the committee a discretionary power to change 
an act performed by the incompetent before he was afflicted with the dis- 
ability and deprive the beneficiary of that act and of a right conferred by 
the incompetent when he was mentally qualified to confer it, and tlfus 
perhaps prevent the performance of an act that the incompetent would in- 
sist on having performed if he had retained his natural faculties. 

The law never intended that a committee should be clothed with 
power to deprive a wife of the benefits of an act of love and affection, 
performed by the husband when his mental faculties were active, based 
on the proposition that now he cannot speak intelligently for himself, 
and therefore the committee has the right to step in and nullify the act, 
which common knowledge shows to be the usual incident relative to the 
marriage relation. The committee therefore was and is without power, 
either by overt act or otherwise, to change the beneficiary of the policy. 

[2] The further question presented is whether or not the cash value 
of the policy becomes by operation of law merely an asset of the in- 
competent, or is the sole and absolute property of the wife. The stat- 
utes that have been enacted to afford financial protection to dependents 
should not be limited in their scope by the courts. Lukasik v. Czar- 
eyznski (Sup.) 162 N. Y. Supp. 3. Section 52 of the Domestic Relations 
Law is practically a re-enactment of chapter 80 of the Laws of 1840. 
This act was passed for the express purpose of protecting a married 
woman in her right to receive the proceeds of an insurance policy issued 
on the life of the husband. It provides that she should receive this. fund, 
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irrespective of his debts, which accumulaed by reason of the policy, and 
it allowed an expenditure of $500 a year out of the husband’s money, 
the proceeds of which were subject to this protection. By chapter 821 
of the Laws of 1873 the wife acquired the right to dispose of this fund 
by assignment or otherwise. This is now a part of section 52 of the 
present law. In the case at bar Myra Wainman followed strictly the 
aforesaid section, causing the life of her husband to be insured, and as- 
suming the payment of the insurance premiums out of her allowance. 

Basing the propesition, therefore, on the facts submitted, a discus- 
sion of the cases cited by the petitioner on this point becomes unnecessary, 
particularly the case of Bradshaw v. Mutual Life Insurance Co., 187 N. 
Y. 347, 80 N. E. 203, 10 Ann. Cas. 266, which involves an entirely different 
state of facts. While cases vary according to the facts, the general pro- 
position advanced in Whitehead et al. v. New York Life Insurance Co., 
102 N. Y. 143, 6 N. E. 267, 55 Am. Rep. 787, has never been repudiated as 
a fundamental proposition. The wife, Myra Wainman, at the moment of 
the execution of the policy, acquired a vested interest in and to the same. 
She had the right to continue payments of the premiums and continue it 
in force. The husband during his competency could not surrender the 
policy without the consent of the wife, and therefore the committee cer- 
tainly could not perform an act of like character. 

It follows, therefore, that the said Myra Wainman, by contract and 
by operation of law, has a vested interest in and to the policy in question, 
that she cannot be deprived of it without her consent, and that the com- 
mittee, the petitioner, has no right, title, or interest in and to the same, 
adverse to the interest of said Myra Wainman. 

An order may be prepared, denying motion of petitioner, with $10 
costs. 

~~ 


SOVEREIGN CAMP W. O. W. v. CHAFFER. (No. 11185.) 
(Supreme Court of Oklahoma. May 15, 1923. Rehearing Denied July 
3.) 


’ 





217 Pacific Reporter, 353. 
(Syllabus by the Court.) 


1, INSURANCE — WAIVER; FACTS PLEADED IN ACTION ON 
. FRATERNAL BENEFIT CERTIFICATE HELD SUFFICIENT 
WAIVER OF CONDITIONS OF CONSTITUTION AND LAWS. 
Held, that the facts pleaded in this case constituted a sufficient plea 
of waiver of the conditions of the ‘constitution and laws of the W. O. W., 
a fraternal benefit society, requiring a certificate of good health before 
reinstatement. 
(For other cases, see Insurance, Dec. Dig. § 815[1].) 


2. INSURANCE — LOCAL AGENT OF BENEFICIAL ASSOCIA- 
TION HELD AGENT OF ASSOCIATION AND NOT OF IN- 
SURED. 

The facts in this case justify the conclusion that the clerk of the local 

W. O. W. camp, in collecting, receipting for and transmitting the dues 

of the member, was acting as the agent of the Sovereign Camp, and not 

as the agent of the insured. 
(For other cases, see Insurance, Dec. Dig. § 819[3].) 


3. APPEAL AND ERROR — VERDICT SUPPORTED BY EVI- 

DENCE NOT DISTURBED. 

Where the instructions of the court fairly submit the issues of fact to 
the jury, and there is testimony reasonably tending to support the verdict 
and judgment, the judgment will not be disturbed on appeal. 

(For other cases, see Appeal and Error, Dec. Dig. § 1001[1].) 
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Commissioners’ Opinion, Division No. 4. 

Appeal from County Court, Pontotoc County; Orel Busby, Judge. 

Action by Josie M. Chaffer against the Sovereign Camp of the Wood- 
— e the World. From a judgment for plaintiff, defendant appeals. 

rmed. 


Moore & West, of Ardmore, for plaintiff in error. 
C. F. Green, of Ada, for defendant in error. 


SHACKELFORD, C. This action was commenced in the county court of 
Pontotoc county, Okl., on the 9th day of May, 1919, by the defendant in 
error, Josie M. Chaffer, plaintiff below, against the plaintiff in error, Sov- 
ereign Camp of the Woodmen of the World, a fraternal beneficiary as- 
sociation, defendant below. The cause was tried to a jury on the plaintiff's 
first amended petition, the answer of the defendant, and the reply of the 
plaintiff, on the 23d day of October, 1919. The trial resulted in a verdict 
in favor of the plaintiff and against the defendant for the sum of $1,000, 
upon which verdict judgment was entered in due course, and the defend- 
ant appealed. 

The facts pertinent to a determination of this case are that one R. A. 
Chaffer, the husband of the plaintiff, Josie M. Chaffer, joined a Woodmen 
of the World Camp at Holdenville, Okla., on or about the 25th day of 
March, 1912, and beneficiary certificate No. 24491 was issued to him in 
the sum of $1,000, in which certificate the plaintiff, Josie M. Chaffer, wife 
of the member, was named beneficiary. This certificate was to be kept 
in force by monthly payments of $1.25, to be made by the holder. 

It appears that the insured changed his membership to Cornish Camp 
at Cornish, Okl., the camp afterwards being moved to Ringling, Okl., and 
being known as Cornish Camp No. 330. Later on the insured moved to 
the vicinity of Ada, Okl. 

It appears that one Chas. Harris had been the clerk of the Woodman 
camp at Ringling for about eight years next before the trial of this case. 
It was a part of the duties of the clerk to receive, receipt for, and remit 
the monthly dues of the lodge. It appears from the undisputed testimony 
in the trial of the case that Chas. Harris, at times, took care of the dues 
and monthly payments owing by R. A. Chaffer on his policy of insurance, 
and that he (the clerk) suspended Chaffer for assessment No. 5 (assess- 
ment for May) in the year 1918, and that later on the clerk accepted from 
Chaffer the amount of assessment No. 5, and reinstated him so that his 
insurance was again in force; that at the time of such reinstatement no 
statement or warranty of good health was either asked for of Chaffer or 
given by him. Assessments Nos. 7, 8, and 9 for the year 1918, being the 
monthly dues for July, August, and September of said year, were not 
paid by Chaffer until the 7th day of October, 1918, when payment was 
made and a receipt issued to R. A. Chaffer, signed by “Chas. Harris, 
Clerk Cornish Camp No. 330.” The assessments for October and Novem- 
ber, the same being assessments Nos. 10 and 11, in the year 1918, were 
paid and a receipt issued to R. A. Chaffer on the 19th day of November, 
1918; the receipt being signed “Chas. Harris, Clerk Cornish Camp No. 
330.” The items shown on this receipt are: 


Sovereign Camp fund 
Camp monthly dues to December 1, 1918 


It is to be inferred from this receipt that this last payment was in 
full of all dues and assessments to December 1, 1918. 

Both of the receipts above referred to carried the following statement 
as a part thereof: 


14——-Vol, LXI. 
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“If any part of the above amount is paid for the purpose of reinstat- 
ing the sovereign so paying, it is received upon the condition and agree- 
ment that I receive and hold the same in trust for him, pending the neces- 
sary action upon his application for reinstatement, and that he has no 
claim upon the order until such application is accepted in accordance with 
the constitution and laws. If such application is not accepted, the above 
sum to be refunded. This receipt authorizes any consul commander to 
communicate to S. A. P. W. to holder thereof.” 


The insured R. A. Chaffer died on the 24th day of November, 1918, 
near Ada, Okl. 

Chas. Harris, clerk of the Cornish Camp 330, testified that he sus- 
pended Chaffer for the nonpayment of the October or No. 10 assessment 
for the year 1918. 

The policy issued to Chaffer seems to be the usual form and makes 
the constitution and laws a part of the contract of insurance. The policy 
of insurance bears this statement as a part thereof: 


Important. 


“No camp nor officer thereof, nor any officer employee or agent of 
the sovereign camp has authority to waive any of the conditions of this 
beneficiary certificate, or of the constitution and laws of the order.” 


Part of the constitution and laws, which seem to have been made a 
part of the contract, are as follows: 


“Sec. 112 (b). If he fails to make any such payments on or before the 
first day of the month following, he shall stand suspended, and during 
such suspension his beneficiary certificate shall be void.” 

“Sec. 116 (a). Should a suspended member pay all arrearages and 
dues to the clerk of his camp within ten days from the date of his sus- 
pension and if in good health and not addicted to the excessive use of 
intoxicants or narcotics, he shall be restored to membership and his bene- 
ficiary certificate again become valid.” 

“(b). After the expiration of ten days and within three months from 
the date of suspension of a suspended member, to reinstate he must pay 
to the clerk of his camp all arrearages and dues and deliver to him a 
written statement and warranty signed by himself and witnessed that he 
is in good health and not addicted to the excessive use of intoxicants or 
narcotics as a condition precedent to reinstatement, and waiving all rights 
hereto if such written statement and warranty be untrue.” 


It appears from the testimony that R. A. Chaffer was in good health 
until within a few days of his death. Some time in March, 1919, the Sov- 
ereign Camp of the Woodmen of the World, tendered to the plaintiff, 
Mrs. Josie M. Chaffer, check for $2.70 as a refund of the assessments for 
October and November, 1918, which she refused to accept. Payment of 
the policy was refused, no blanks were furnished for the death proofs, 
and this suit followed. 

The plaintiff in error argues seven assignments of error, upon which 
it relies for a reversal of this judgment. Consideration of the second and 
third assignments will, in effect, dispose of the others. 

[1] The second is that the court erred in permitting the plaintiff to 
introduce evidence in support of a waiver; no waiver having been pleaded. 
The third is that the court erred in refusing to direct a verdict for the 
defendant and permitted the cause to go to the jury, since no waiver had 
been pleaded, and proof had been offered to support the affirmative de- 
fense pleaded by the defendant. 

The plaintiff in error insists that the judgment of the court below 
was wrong for the reason that the insured was suspended because the 
October, 1918, assessment was not paid within the time provided by the 
contract of insurance, and he was not reinstated as required by the con- 
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stitution and laws of the order. The particular thing complained of is 
that under the constitution and laws of the order the reinstatement could 
not be accomplished unless the insured should pay all past-due assessments 
and furnish a written warranty of good health. The past-due assessment 
was paid beyond question, but no written statement or warranty was given 
showing the insured in good health. 

Now the main question determinative of this case is, Does the first 
amended petition of the plaintiff charge such a state of facts as would 
dispense with such written warranty of good health? and does the tes- 
timony support such charge, if sufficiently made in the pleading? The 
plaintiff in error contends that there was no sufficient charge in the 
amended petition showing that the health warranty had been waived. It 
is not seriously contended that such waiver could not be made by the 
collecting agency of the local lodge, nor could such contention be sus- 
tained under the holdings of this court. 

The plaintiff, in her first amended petition, charged the facts to be 
that about a year prior to the death of the insured, the collector of the 
local camp agreed to not suspend the insured for the nonpayment of the 
monthly assessments, but would carry him until such time as it was con- 
venient for him to make a remittance, and pursuant to such agreement 
that the clerk did carry the insured from time to time. She further 
charged the facts to be that the clerk carried Chaffer for assessments 
Nos. 7, 8, and 9—being the July, August and September assessments—to 
the 7th day of October, 1918, when the same were paid, accepted, and re- 
mitted to the Sovereign Camp without any request for a good health 
warranty. She further charges that the insured was suspended for assess- 
ment No. 5 the May, 1918, assessment and that he afterwards paid the 
same and was reinstated without a certificate of good health. It is fur- 
ther charged that the October and November, 1918, assessments were 
paid on the 19th day of November, 1918. It appears from the plaintiff's 
first amended petition that the same thing happened with reference to the 
October assessment that happened to the May assessment; that is, the 
money was paid and received by the clerk, and no certificate of good health 
was given or asked, but a receipt was issued to Chaffer showing that he 
had paid the assessments for October and November. 

We think that the allegations in the first amended petition sufficiently 
plead a waiver of the provisions in the constitution and laws of the order 
requiring a written warranty of good health at the time the payment was 
made before reinstatement would be authorized. This is true, even if the 
very fact of the insured making the payment for October, and the collect- 
ing officer receiving the same and issuing a receipt without demanding a 
warranty of good health in writing, was not in itself a sufficient waiver of 
the requirement of the constitution and laws of the order. 

We take it that this was the purpose of pleading the facts referred 
to, and the same is sufficient, particularly since no motion was leveled 
against it to make a more definite and certain statement. 

Edwards v. Sovereign Camp, W. O. W., 61 Okl. 243, 161 Pac. 170, 
relied upon by the plaintiff in error, is not in point here, since in that case 
there was no attempt to plead a waiver. Aside from that, it is to be 
noted that in the opinion in that case it is stated: 

“At the trial it clearly appeared that deceased was in default on dues 
upon the certificate for such a period that, by the constitution and laws of 
= — made a part of the certificate by its terms, the certificate had 
apsed.” 

The cases cited in that case by the learned commissioner in support 
of his opinion do not appear to support the contention of plaintiff in er- 
ror any stronger than the main case, and for the most part are not in 
point here. 

In the case at bar, it appears by the undisputed testimony that the 
October dues had been paid and a receipt issued therefor. 
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We think the waiver was sufficiently pleaded to authorize the court 
to let the proof offered by the plaintiff below, to show the waiver, go to 
the jury. 

The third proposition argued by the plaintiff in error is that the court 
erred in refusing to direct a verdict. d 

There was little or no dispute as to the facts, and the main questions 
to be decided now are: (1) Did the clerk of the camp of which Chaffer 
was a member have the power and authority to waive the conditions of 
the constitution and laws of the order? and (2) did his conduct toward 
Chaffer amount to such waiver? 

In determining the first of these questions we shall examine the ques- 
tion as to whether the clerk was acting as the agent of the Sovereign 
Camp or the agent of Chaffer. 

The clerk was the officer elected or appointed to look after the col- 
lections and receipt for dues and assessments paid, and to remit them to 
the Sovereign Camp, and to transact other business for the local camp. 
In Grand Lodge, United Brothers of Friendship, etc., v. Carroll, 174 Pac. 
767, at page 769, this court said: 


“The subordinate lodge is the agent of the parent organization, and 
therefore as such the parent organization is conclusively bound by what- 
ever action was taken by the subordinate organization.” 


[2] In Modern Woodmen of America v. Weekley, 42 Okl. 25, on page 
29 of the opinion, 139 Pac. 1138 on page 1140, the court, having under 
consideration section 287 of the by-laws of the order, which makes the 
clerk of the local camp the agent of the camp and not the agent of the 
society by its express terms, said: 


“Notwithstanding the provisions of section 287 some courts hold that 
the clerk of the local camp is the agent of the head camp,” 


and cites Modern Woodmen of America v. Breckenridge, 75 Kan. 373, 89 
Pac. 661, 10 L. R. A. (N. S.) 136, 12 Ann. Cas. 636, and Pringle v. Mod- 
ern Woodmen of America, 76 Neb. 384, 107 N. W. 756, 113 N. W. 231, 
in support of the statement. 

In Knights of Maccabees v. Johnson, 79 Okl. 77, at page 79, 185 Pac. 
82 at page 84, this court said: 


“This testimony supports the finding made by the trial court, and from 
which we are constrained to hold that the recorder of the local camp was 
the agent of the society, and acted in its behalf, notwithstanding the pro- 
visions of the by-laws to the contrary.” 


And in the second syllabus in the case, the law is declared as follows: 


“Under the facts set out in the opinion it is held that the recorder 
of the local branch of the mutual benefit society, in collecting the monthly 
dues and assessments from the members, acted as the agent of the general 
society, and not of the individual members, the provisions of the by-laws 
to the contrary notwithstanding.” 


In the case from which these quotations are taken, it was shown to 
have been the habit of the collector to collect dues at a different time than 
that designated by the laws of the order. 

From these authorities we reach the conclusion that the clerk of 
Cornish Camp No. 330, W. O. W., in collecting, receipting for, and trans- 
mitting the dues and assessments of Chaffer, was acting as the agent of 
the Sovereign Camp and not as the agent of Chaffer, notwithstanding any 
provisions in the constitution and laws of the order to the contrary, and. 
being the agent of the Sovereign Camp, and by letting dues and assess- 
ments of Chaffer pass uncollected from month to month as high as three 
assessments at one time, and for one month on two other occasions, and 
then accepting the dues and assessments charged against Chaffer and is- 
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suing him a receipt therefor without requiring a written warranty of 
good health, and remitting the same to the Sovereign Camp, and there the 
money was retained without requiring a written warranty of good health, 
the clerk did exercise the power and authority to waive the certificate of 
good health, and such action was ratified and acquiesced in by the Sov- 
ereign Camp and became the waiver of the Sovereign Camp itself. 

The proof shows that Chaffer had been delinquent and was suspended 
for nonpayment of dues other than for October, 1918; that he had been 
suspended for the nonpayment of the May, 1918, dues, afterwards paid 
the same and was reinstated without either the clerk or the Sovereign 
Camp calling upon him for a warranty of good health. He was delin- 
quent in the payment of the assessments for July, August, and September, 
1918, and on the 7th day of October he paid these assessments and receipt 
was issued to him showing that he had paid them and was in good stand- 
ing, and neither the clerk nor the Sovereign Camp demanded that he fur- 
nish a written warranty of good health. He was delinquent in the Octo- 
ber assessment, and the proof offered on the part of the plaintiff in error 
was that the clerk suspended him for such delinquency. There was no 
proof that he was notified that he was suspended for such delinquency, 
unless it should be inferred from the fact that 20 cents war tax was 
charged in the receipt issued to Chaffer on the 19th of November, 1918. 
Notwithstanding the fact that he was delinquent in taking care of the 
October, 1918, assessment, and that the Sovereign Camp had been notified 
of it, yet when he tendered payment of the dues for October, 1918, to- 
gether with the dues for November, to the clerk, the clerk accepted the 
same and issued a receipt therefor, and Chaffer’s attention was not called 
to the necessity of furnishing a written warranty of good health. The 
November dues were not due, and Chaffer had, under the rules of the or- 
der, until December 1, 1918, to pay the November assessment. The receipt 
was issued, not only for the past-due assessment, but for one that was 
not yet due. 

In the case of Grand Lodge A. O. U. W. v. Smith, 76 Kan. 509, 92 
Pac. 710, the Kansas court, passing on a similar provision, declared the 
law to be, that— 

“The demand, receipt and retention by the benefit society of an as- 
sessment on which the member is not in default, with one which was over- 
due, waives the forfeiture growing out of the delay of nonpayment.” 

We cannot say in this case that the conduct of the clerk of Cornish 
Camp No. 330 toward Chaffer was not such as would waive the require- 
ment of the constitution and laws of the order that he must furnish a 
written warranty of good health before he could be reinstated. It is evi- 
dent that the clerk of the local camp thought Chaffer’s conduct was such 
as would justify him in receiving the dues. issuing the receipt therefor, 
and remitting the same to the Sovereign Camp. 

It appears that Chaffer sickened and died suddenly; that very close 
to the time of his death he appeared to be in better than his usual health, 
so that it is probable that if the clerk of the local camp had called upon 
Chaffer to furnish a written warranty of good health, he could well have 
done so truthfully. 

[3] We have carefully examined the instructions of the court com- 
plained of and also the instructions requested by the plaintiff in error upon 
the trial, and all other assignments of error argued in the brief of the 
plaintiff in error, and find no error in the giving of the instructions com- 
plained of or in refusing those requested. The instructions of the court 
fairly submitted the cause to the jury, and the evidence was ample to 
justify the verdict returned. 

Finding no substantial error in the trial of the case in the court be- 
low, and that the verdict of the jury and the judgment of the court were 
amply supported by the evidence, we recommended that the judgment be 
affirmed. 

Stephenson and Dickson, CC., concur. 
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BENSON v. METROPOLITAN LIFE INS. CO. (No. 17943.) 
(Supreme Court of Washington. Aug. 21, 1923.) 
217 Pacific Reporter, 709. 


1. EVIDENCE—PRIOR NEGOTIATIONS MERGED IN WRITTEN 
CONTRACT. 


Prior negotiations leading up to the written contract are merged in it, 
and so inadmissible to vary it; there being no fraud or other grourid for 
setting it aside. 


(for other cases, see Evidence, Dec. Dig. § 441[1].) 


2 INSURANCE—INDORSEMENT ON APPLICATION FOR 
AGENCY HELD NO PART OF AGENCY CONTRACT. 
Indorsement, on the back of an application for agency for an insur- 

ance company, of a recommendation by the company’s superintendent of the 

salary to be paid, not being made a part of the application, forms no part 
of the contract of agency consummated by the company’s acceptance of 
the application. 


(For other cases, see Insurance, Dec. Dig. § 74.) 


3. INSURANCE— PROVISION FOR AGENT’S COMPENSATION 
ACCORDING TO SCHEDULE UNAFFECTED BY SCHEDULE 
NOT BEING POSTED IN LOCAL OFFICE. 


Binding effect on the agent of provision in contact of agency for an 
insurance company, consummated by the company’s acceptance of written 
application for agency, that agent’s compensation shall be in accordance 
with the schedule of rates payable to agents as then existing and amended 
from time to time by the company is unaffected by the fact that the 
schedule was not posted in the local office where the contract was made. 


(For other cases, see Insurance, Dec. Dig. § 84[1].) 


4. INSURANCE—AGENT MAY NOT SAY HE DID NOT KNOW 
HE WAS SIGNING CONTRACT AND DID NOT HAVE AT- 
‘TENTION CALLED TO PROVISION FOR COMPENSATION. 


Insurance company’s agent suing for compensation, and claiming more 
than stipulated in the application for agency, which on acceptance by com- 
pany became the contract of agency, may not, in the absence of: fraud, 
say that he did not know he was signing a contract and that his ‘attention 
was not called to the provision in the application as to compensation. 


(For other cases, see Insurance, Dec. Dig. § 74.) 


Department -. 

Appeal from Superior Court, Walla Walla County; E. C. Mills, 
Judge. 

Action by Earl W. Benson agains the Metropolitan Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed and 
dismissed. 


Gose & Crowe, of Walla Walla, for appellant. 
Earl W. Benson, of Walla Walla, for respondent. 


MACKINTOSH, J. The assignors of the respondent made application to 
the appellant for appcintment as appellants agents in the solicitation of 
life insurance, and have assigned their claim for compensation to the re- 
spondent. 
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The record shows that these applications were made in writing and 
that they contained in a conspicuous place the following provision: 


“I further agree if my appointment as agent is approved by the com- 
pany, that my compensation shall be in accordance with the present sched- 
ule of salaries or commissions or both, payable to agents, and as the 
schedule or the terms thereof shall be amended by the company from 
time to time; that I will abide by all the rules and regulations of the com- 
pany as embodied in the agent’s instruction book and otherwise, and as they 
may be subsequently amended. If at any time I resign or am dismissed 
from the agency herewith applied for, the remuneration which I have 
been authorized to receive to that date shall be in full payment and satis- 
faction of all my services to the company and all my compensation under 
this agreement and all my claims upon the company.” 


On the backs of the applications, but not made a part of them, are 
reports of the appellant’s deputy superintendent, which were furnished to 
the appellant, setting out the result of an investigation of the appellants 
and a recommendation of the salaries to be paid. It is the contention of 
the respondent that his assignors are entitled to the salaries set out in this 
recommendation and that these assignors were not bound by the provision 
in the application which we have quoted. Evidence was introduced tend- 
ing to show that the salaries mentioned were those which had been agreed 
upon by the respondent’s assignors and the reptesentative of the appellant 
who secured the signatures of the assignors to the applications. 

[1] The case presents but a very simple question of law, which must 
be resolved against the respondent. All prior negotiations leading up to 
the signing of the application, which became a contract upon its accept- 
ance by the appellant, were merged in the written contract, and oral state- 
ments which may have been made by the appellant’s representative prior 
to the signing of the contract should not have been admitted in evidence. 
There is no allegation in the complaint that the contract was obtained by 
fraud or by any other means which would entitle the court to set aside 
the formal written contract entered into between the parties. McMasters 
v. New York Life Ins. Co., 99 Fed. 856, 40 C. C. A. 119; Quinlan v. Wash. 
Ins. Co., 133 N. Y. 356, 31 N. E. 31, 28 Am. St. Rep. 645; American Pa- 
per Co. v. Hastings (Wash. 212 Pac. 1071.) 

[2] Nor does the information contained on the back of the application 
become a part of the contract so that the parties are bound by that infor- 
mation. As we said in Burbank v. Pioneer Mutual Ins. Ass’n, 60 Wash. 
253, 110 Pac. 1005, Ann. Cas. 1912B, 762: 


“Conditions and stipulations printed on the back of a fire insurance 
policy and not mentioned or referred to on the face of the policy are not 
part of the policy or binding on the assured.” 


See, also, Hunter Tract Co. v. Stone, 58 Wash. 661, 109 Pac. 112; 
Hill v. Travelers’ Ins. Co., 146 Iowa, 133, 124 N. W. 898, 28 L. R. A. 
(N. S.) 743. 

[3, 4] Some argument is made that the schedule of rates and regula- 
tions referred to in the agreement was not posted in the lecal office where 
the contract was made. If this is true, it was as much the duty of re- 
spondent’s assignors to make inquiry and application for those schedules 
and rules and regulations as it was for the appellant to furnish them. 
The assignors cannot be heard to say that they did not know that they 
were signing a contract and that their attention was not called to the pro- 
vision which we have quoted. Written contracts cannot be disturbed by 
such slight attacks. 

The judgment is reversed, and the action dismissed. 


Main, C. J., and Bridges, Holcomb, and Mitchell, JJ., concur. 
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REID er av. v. SUN INS. OFFICE OF LONDON. 


REID er at. v. LONDON ASSUR. CORPORATION. (No. 4389.) 


(District Court of Appeal, First District, Division 1. California. July 
23, 1923. Hearing Denied by Supreme Court Sept. 20, 1923.) 


218 Pacific Reporter, 290. 


1. APPEAL AND ERROR — SUPREME COURT STATEMENT OF 
LAW OF CASE HELD TO GOVERN SUBSEQUENT APPEAL. 


In an action on a fire policy, in which the defense was that goods had 
been removed from the place where insured, decision on appeal, in af- 
firming grant of new trial for error in instructions, that the instructions 
would have been correct, if they had based liability on notice to insurer 
of removal of goods, together with some act which showed request to in- 
sure at new place, so as to,fasten an estoppel on insured, was the law of 
the case on subsequent appeal, as against contention that no consent to re- 
moval was indorsed on policy. 


(For other cases, see Appeal and Error, Dec. Dig. § 1099[3].) 


2. INSURANCE — EVIDENCE HELD TO SHOW _ INSURER'S 
AGENT CONSENTED TO TRANSFER INSURANCE ON 
GOODS TO NEW LOCATION, ESTOPPING INSURER FROM 
DENYING THAT GOODS WERE INSURED. 


In an action on a fire policy insuring goods in a certain building which 
were removed to another building, evidence held sufficient to show that in- 
surer’s agent had consented to transfer the insurance to cover the new lo- 
cation, estopping insurer from denying that the goods were covered by the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


3. INSURANCE — EVIDENCE HELD TO WARRANT FINDING 
THAT INSURER'S AGENT HAD AUTHORITY TO CONSENT 
TO TRANSFER INSURANCE ON GOODS TO NEW LOCA- 
TION. 


_In an action on a fire policy insuring goods in a certain building, 
which were removed to another building, evidence held sufficient to war- 
rant finding that agent of insurer had authority to consent to transfer the 
insurance on the goods to their new location, estopping insurer from deny- 
ing that goods were not insured. 


(For other cases, see Insurance, Dec. Dig. § 76.) 


4. INSURANCE — EVIDENCE HELD NOT TO SHOW CONSENT 
TO INSURE GOODS AT NEW LOCATION, OR CONDUCT 
ESTOPPING INSURER FROM DENYING CONSENT. 


In an action on a fire policy insuring goods in a certain building, 
which were removed to another building, evidence held insufficient to show 
that insurer agreed to transfer the insurance to the new location, or that 
it was estopped by its conduct, or that of a broker through whom insured 
purchased the policy, and who consented to such transfer, from denying 
that such goods were insured after removed. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 
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5. INSURANCE—INSURER NOT ESTOPPED BY ACTS OR CON- 
DUCT OF INDEPENDENT BROKER REPRESENTING IN- 
SURED. 


Though an insurer may be estopped by the acts or conduct of its 
duly authorized local agents or representatives from denying its consent 
to waive requirements of the policy, such estoppel cannot be created by the 
acts and conduct of broker having no connection with insurer, but who 
throughout the whole transaction represented insured. 


(For other cases, see Insurance, Dec. Dig. § 375[1].) 


Appeal from Superior Court, City and County of San Francisco; 
Daniel C. Deasy, Judge. 

Actions by Lillian May Steil Reid and others against the Northern 
Assurance Company, against the London Assurance Corporation, and 
against the Sun Insurance Office of London. From judgments for plain- 
tiffs in the first two actions, defendants appeal; and from a judgment for 
defendants in the last-named action, plaintiffs appeal. Judgments affirmed. 


Morrison, Dunne & Brobeck, Roland C. Foerster, and R. L. McWil- 
liams, all of San Francisco, for plaintiffs. 

Redman & Alexander, of San Francisco, for defendant Sun Insurance 
Office of London. 

Chickering & Gregory and Winfield Dorn, all of San Francisco, for 
defendants Northern Assur. Co. and London Assur. Corporation. 


Ricuarps, J. Prior to the month of January, 1906, one Henry Steil 
had taken out three policies of insurance upon certain goods then situated 
in the Chronicle Building in the city of San Francisco, in three insurance 
companies; one issued by the Sun Insurance Office of London, one by the 
Northern Assurance Company, and one by the London Assurance Corpora- 
tion. In January, 1906, Steil removed said goods to the Shreve Building 
in said city, where, on April 19, 1906, they were destroyed in the great 
fire. The several companies refused to pay the loss, whereupon Steil 
commenced three actions for recovery upon these policies. In the amended 
complaint in each of said actions the plaintiffs, after alleging the entering 
into the contract of insurance with the defendant therein and describing 
the goods covered thereby at their original location in the Chronicle Build- 
ing and after averring the removal of said goods to the Shreve Building 
on or about January 20, 1906, proceeds to allege that the defendant had 
knowledge at said time of the transfer and removal of said goods to their 
new location, and— 


“that said defendant, having knowledge and being informed that said stock 
of cloths, cassimeres, tailors’ trimmings, clothing manufactured and in 
process of manufacture, silks, furnishing goods, and other merchandise 
had been so removed, duly waived any and all indorsement upon said pol- 
icy of insurance, setting forth said removal and the consent of said defend- 
ant thereto; that said defendant had immediate knowledge of said removal 
of said goods and failed to take any action, whatsoever, within a reasona- 
ble, or other, time after acquiring such knowledge, to forfeit, rescind, or 
determine said contract or policy of insurance, or to return to said Henry 
Steil the unearned portion of the premium paid thereon, and thereby 
waived its right to forfeit, rescind, or determine the same; that immedi- 
ately after the transfer and removal of said stock of cloths, cassimeres, 
tailors’ trimmings, clothing manufactured and in process of manufacture, 
silks, furnishing goods, and other -merchandise, as hereinbefore alleged, 
and prior to the destruction of the same by fire as hereinafter alleged, said 
Henry Steil notified said defendant of such removal and transfer, and 
upon such notification requested that said policy of insurance be trans- 
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ferred to cover said stock of cloths, cassimeres, tailors’ trrimmings, cloth- 
ing manufactured and in process of manufacture, silks, furnishing goods, 
and other merchandise while contained in said Shreve Building, and that 
said insurance continue notwithstanding such removal and transfer, and 
thereupon said defendant, knowingly and intentionally, represented to said 
Henry Steil, and led and induced him to understand and believe, and said 
Henry Steil did in fact understand and believe because of such represent- 
ations, that his said stock of cloths, cassimeres, tailors’ trimmings, clothing 
manufactured and in process of manufacture, silks, furnishing goods, and 
other merchandise was insured and covered by said policy of insurance 
after said transfer and removal, and while the same was contained in said 
rooms 301 to 307 of said Shreve Building, and said Henry Steil, because 
of such representations of defendant and not otherwise, and relying upon 
the same, did not attempt to procure and did not procure other insurance 
upon said stock of cloths, cassimeres, tailors’ trimmings, clothing manu- 
factured and in process of manufacture, silks, furnishing goods, and other 
merchandise after the removal and transfer of the same, as aforesaid, or 
otherwise or at all protect or attempt to protect himself against the loss 
or destruction of the same by fire; that by reason of the premises said de- 
fendant is now estopped and precluded from in any manner claiming or 
asserting that said policy is forfeited, and that said stock of cloths, cassi- 
meres, tailors’ trimmings, clothing manufactured and in process of manu- 
facture, silks, furnishing goods, and other merchandise was not insured 
and covered by said policy of insurance after the removal of the same, and 
while located at rooms 301 to 307 of the third floor of said Shreve Build- 
ing.” 

The defendant in each of said actions, while admitting the issuance 
respectively of the insurance policy sued upon, denies each and all of the 
matters set forth in the portion of the plaintiffs’ amended complaint above 
quoted. The trial before a jury in each case upon the issues as thus 
resulted in a verdict and judgment in the plaintiffs’ favor. The defend- 
ants respectively moved for a new trial upon the usual statutory grounds, 
which motion was granted by the court. The order granting a new trial 
in each case stated that the court found the evidence sufficient to justify 
the verdict, but that the new trial was granted because the court was of 
the opinion that it was in error in giving two certain instructions set forth 
in the order. The plaintiff in each case appealed to the Supreme Court 
from each of said orders granting a new trial, but which orders the Su- 
preme Court affirmed in an opinion written by Mr. Justice Shaw and re- 
ported in the consolidated cases of Steil v. Sun Insurance Office of Lon- 
don et al., 171 Cal. 795, 155 Pac. 72. In its said opinion affirming the or- 
ders of the trial court in said cases the Supreme Court discusses the ques- 
tions raised by the pleadings of the parties relative to the alleged waiver 
and estoppel of the defendants arising out of the facts set forth in the 
above quoted portion of the plaintiffs’ amended complaint and adverted 
to in the instructions for error in giving which the new trial had been 
granted in each case. In so doing the court held that there being no pro- 
vision in any of these policies that the removal of the goods from the place 
where they were described as being located would operate to annul the 
policy, such would not be the effect of their removal; the only effect being 
that the goods would not be insured in their new location until something 
was done to continue the insurance upon the goods in their said new loca- 
tion. This, of course, might be accomplished through the consent in writ- 
ing through its properly authorized officials of the insurer. This condi- 
tion, however, was not claimed to exist in the instant cases; but the court 
proceeds to consider the question as to whether the same result might not 
be accomplished by the existence of facts which would suffice to create an 
estoppel on the part of the insurer to deny that it had consented to the re- 
moval of the goods to another location. In discussing this phase of the 
question the Supreme Court: used this language: 
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“In order to continue the insurance upon the goods, or, in other words, 
to carry it to the goods in the new location, something more was required 
than a mere notification by the insured to the insurer of the fact that the 
goods were, or were about to be, removed. That fact alone would only 
suspend the insurance risk. The insurer must be informed, or be given 
good cause to believe, that the party insured desired to have the insurance 
on the goods continued in the new place, that he wished a modification of 
the policy to make it cover the goods in the new location, and must then, 
by positive act, or by failure to act, cause the insured to believe that the 
insurer consented to such transfer or modification, and that the goods 
were covered by the policy. Something in the nature of a new agreement, 
either express, or implied from conduct or words, or created by estoppel, 
was necessary.” 


In the light of the foregoing language the Supreme Court proceeds to 
point out the defect in the instructions which had led to the orders grant- 
ing new trials in these respective cases in the following words: 


“The instructions informed the jury that a notification of removal, 
followed by silence and failure to cancel the policy and return the un- 
earned premium, would operate to estop the insurer from denying that it 
had consented to the removal and had agreed that the policy should cover 
the goods, notwithstanding such removal. They should have contained 
the additional premise that the assured, upon such notification, requested 
that the policy be transferred to the new location, or that the insurance 
be continued, notwithstanding the removal, or something to indicate that 
the notification was given under circumstances which would have given the 
insurer reasonable cause to believe that the assured desired or expected 
the matter to be so adjusted. The evidence concerning the notification re- 
ferred to all indicated that such desire and expectation existed and was 
made known to the assured, but the instructions omitted all reference 
thereto. In this respect they were defective, incomplete, and possibly 
misleading.” 


Having expressed the foregoing views as to what the instructions to 
the jury in each of said cases should have stated as the law of the case, 
the Supreme Court affirmed the orders of the trial court granting a new 
trial in each of said cases. Thereupon a new trial was had in each. Upon 
the second trial the jury in each case again rendered verdicts in the plain- 
tiffs’ favor but on motion for a new trial the court again vacated the 
judgment in each case, from which orders no appeal was taken. A third 
trial of the three cases resulted in a disagreement of the jury in each case, 
and all of the cases were again retried. Upon the fourth trial, by stipulation 
of the parties, the three cases were consolidated for the purpose of trial 
and tried before the same jury. In the two cases wherein the Northern 
Assurance Company and the London Assurance Corporation were defend- 
ants, respectively, the jury rendered verdicts in the plaintiffs’ favor. In 
the case in which the Sun Assurance Office of London was the defendant 
the trial court granted the defendant’s motion for a nonsuit. In the first 
two cases the defendants have appealed. In the last-named case the plain- 
tiff has appealed. These appeals, while separately taken, have been pres- 
ented upon a consolidated transcript, but upon separate briefs. The orig- 
inal plaintiff having died in the meantime, the executrices of his last will 
and testament have been substituted in his place and stead in all three 
appeals. 

[1] Dealing first with the appeals which have been prosecuted by the 
defendants Northern Assurance Company and the London Assurance Cor- 
poration, we find the first contenticn of the appellants to be that no trans- 
fer of the insurance of either appellant upon the goods in question was 
made or indorsed in writing upon the policies of either as required by 
their terms, and hence there was no insurance upon said goods at said lo- 
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cation at the time of their destruction by fire. It is, of course, conceded 
that these policies were not changed by any writing between the parties 
agreeing or consenting to the transfer of the insurance upon the goods 
in their new location; but, notwithstanding this admitted fact, we are of 
the opinion that the insurers would still be bound if the facts relied upon 
by the plaintiff as the basis of his recovery in each of these cases as creat- 
ing an estoppel against each defendant were sufficiently proven. In sup- 
port of this view it is not necessary to look farther than to the language 
of the Supreme Court upon the first appeal and which is quoted above; 
since it is there expressly held that if the instructions which were given 
to the jury upon that first trial had contained the element that in the oral 
communications between the insured and the insurer after the change of 
location the insurer had been informed, or had been given good cause to 
believe that the party insured desired to have the insurance on the goods 
continued in the new place, and that he wished a modification of the policy 
to make it cover the goods in the new location, and if the insurer, upon 
being so informed, had by positive act or failure to act caused the insured 
to believe that the insurer consented to such transfer or modification, and 
that the goods were covered by the policy, these facts would suffice to 
create an estoppel against the insurers to deny that they had consented to 
the change of location, and had agreed that the policy should cover the 
goods notwithstanding such removal. We are of the opinion that this con- 
clusion of the Supreme Court as to what would have constituted correct 
instructions touching this branch of each of these cases constitutes the law 
of the case, and as such was binding upon the parties during the later 
trials thereof, and hence that the first point urged by the said appellants is 
devoid of merit. Brett v. S. H. Frank & Co., 162 Cal. 735, 124 Pac. 437. 

[2] This brings us to the second contention of said appellants, which 
is that the evidence fails to show facts sufficient to create an estoppel in 
each case. This involves a brief recital of the facts of each case, as tes- 
tified to by the plaintiff and his witnesses upon the several trials thereof. 
Upon the first trial of these cases the plaintiff was still living, and he tes- 
tified, in substantial effect, that on the 20th day of January, 1906, the 
date of the removal of the goods to the new location, he took the three 
policies of insurance and handed them to Mr. Paine, his bookkeeper, with 
certain instructions. He was not permitted to testify as to what these 
instructions to his bookkeeper were, but both the plaintiff and his daughter 
testified that the bookkeeper went out, taking the policies with him, and 
came back later with them, and that no change of location had been in- 
dorsed on the policies when they were returned to the plaintiff. Mr. Paine 
had died prior to the trial, and his testimony on the subject was lost to 
the plaintiff; but his son, Arthur Steil, who had been the manager of his 
father’s business for several years while its location was in the Chronicle 
Building, but who was absent in Portland at the time of the change of lo- 
cation, testified that upon his return in the following February he rang 
up the London Assurance Company on the telephone and talked with Mr. 
F, W. Tallant, an official of the company, with whom the business of plac- 
ing the policy of that company upon the goods had originally been trans- 
acted, and that he asked him if “our bookkeeper had been down at their 
office with their policy asking for a transfer, and Mr. Tallant replied, 
“Yes; the man was down at the office; we have no objection to the trans- 
fer, and just send them down.’ ” “ ‘Well,’ I said, ‘Mr. Tallant, you know 
that fire in the Chronicle Building is still in abeyance; that has not been 
settled, and on the advice of our lawyers we were told not to leave the 
policies, and I want to ask you if we are covered in this new location; 
and Tallant replied, ‘Yes; you are covered, but send down the policies.’ ” 
Mr. Arthur Steil further testified that he also rang up the Northern As- 
surance Company, and asked for the city agent of said company, and was 
told that it was Mr. Hunter, and when the latter came to the phone “I 
asked him if our bookkeeper had been there with our policies, and he said, 
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‘Yes; he was down here;’ and I asked him if there was any objection to 
the transfer, and he said, ‘No; absolutely, there was no objection,’ to, send 
the policy down; and I replied to him, the same as I did to Mr. Tallant, 
that on account of the fire in the Chronicle Building not being settled, and 
on the advice of our attorney, not to leave the policy until that settlement 
was made; and I asked Mr. Hunter if we were covered in the new loca- 
tion. He said very positively that we were covered. The same statement 
was made by Mr. Tallant and Mr. Hunter that we were covered in the 
new location.” This witness further testified that he accepted and trusted 
these statements, and believed that they were covered, and took out no 
other insurance, and that they never received any further request or notice 
from the insurers with relation to their policies until after the fire. 

In addition to the foregoing testimony, there was offered and admit- 
ted on behalf of the plaintiff the evidence of one Naughton, assistant man- 
ager of the Northern Assurance Company, to the effect that occasionally 
requests for approval of transfers of location were received over the tele- 
phone, and if the removal was approved the representative of the company 
would inform the insured that he was covered, and ask him to send down 
his policy for indorsement, and that in such case the insured would be 
covered for a reasonable time, and until the covering note or rider could 
be placed upon the policy; that his company had a form of covering note 
approving transfers of location, and that if a request was made over the 
phone, and the company was agreeable to the granting of the request, it 
would send through the mail one of these forms, to be attached to the pol- 
icy, or would require the insured to bring in his policy, in erder that it 
might be attached thereto in the office. The officials of the defendants re- 
ferred to in the testitmony offered on the plaintiffs’ behalf denied that they 
had ever received any request from the plaintiffs for an approval of the 
change in location of the goods covered by their respective policies, or 
that they had any recollection of having had the telephone communica- 
tions or visits from the plaintiffs’ bookkeeper, as testified to by the plain- 
tiffs’ witnesses; but the jury upon the last trial of these cases evidently 
believed the plaintiffs’ witnesses upon the subject as indicated by their 
verdict, and we are of the opinion that said evidence adduced on the plain- 
tiffs’ behalf, if so believed by the jury, was sufficient to constitute an es- 
toppel on the part of these defendants to deny that the plaintiffs’ goods 
were covered by their respective policies in the new location from the date 
of their transfer thereto and up to their destruction by the great fire. 

[3] The appellant London Assurance Corporation makes the further 
and final contention that the evidence is insufficient to show that F. W. 
Tallant had authority from said corporation to transfer the insurance upon 
said goods to their new location, or to bind said corporation by any oral 
statements, acts, or conduct on his part sufficient otherwise to create an 
estoppel. We find no merit in this contention. Mr. F. W. Tallant had 
been connected with the local :‘management of the London Assurance Cor- 
poration for several years prior to January, 1906, and bore the title of 
“Branch Secretary,” indorsed upon the policies of the company and printed 
upon its letterheads. The business of the plaintiff in carrying insurance 
in this company had always been transacted with him. He had attended 
to the details of the settlement made by plaintiff with the corporation for 
the losses occasioned by the former fire in the Chronicle Building, and 
there was other testimony to the effect that it was the general understand- 
ing on the street that Mr. Tallant was in charge of the city department of 
the London Assurance Corporation. We think this evidence sufficient to 
justify the conclusion, which the jury necessarily arrived at in this case as 
a prerequisite to their verdict, that Mr. Tallant had authority to bind his 
principal by his statements, acts, and conduct, to the extent of creating an 
estoppel in this particular case. Our conclusion from the foregoing rea- 
soning is that as to these defendants and appellants the judgment should 
be affirmed. 
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[4] We are next to consider the judgment of nonsuit rendered in the 
defendant’s favor in the case against the Sun Insurance Office of London 
as presented for our review upon the plaintiffs’ appeal. In the main, the 
facts recited with relation to the two former cases have application to this 
appeal. There is, however, this material difference as to the essential facts 
which led the trial court to grant a nonsuit in this particular case: The 
policy of insurance which the plaintiff Henry Reid held in the Sun Insur- 
ance Office of London had been negotiated and procured by him through 
a firm of insurance brokers known as J. B. F. Davis & Son, who were not 
the regularly constituted agents of said insurance corporation, but were 
independent brokers, placing such insurance as they were able to success- 
fully solicit in such insurance companies as they might select and as would 
accept the risk. It cannot be seriously questioned but that ordinarily bro- 
kers doing this sort of business represent the insured and not the insurer. 
The appellants herein do not contend that in this particular transaction 
these brokers in procuring this insurance and placing it with the Sun 
Insurance Office of London were acting as the actual agents of the insur- 
ance company, having formal authority from it to issue policies of insur- 
ance or to bind the insurer by written consent to changes in their terms 
as to location of the property insured, as required by their express stipu- 
lations. The utmost which the appellants claim is that these brokers had 
ostensible authority to act for the respondent in consenting to the change 
of location of the goods insured and in assurirng the insured that his goods 
would be covered by the policy in the new location. 

This claim is founded upon the following facts, as shown by the evi- 
dence in the case, and which, according to the appellants’ contention, were 
sufficient to avoid the motion for nonsuit: The testimony of Mr. Arthur 
Steil, who was the son and in charge of the business of Henry Steil, and 
who attended to the matter of placing his insurance, showed that he knew 
no one else in the matter of placing this particular insurance, except the 
firm of J. B.. F. Davis & Son, as transacting business for and on behalf 
of the Sun Insurance Company, and supposed them to be the agents of said 
company, and that after the transfer of the goods to the new location he 
had a conversation with a Mr. Wm. Romaine, manager of said firm of 
brokers, who came to his father’s new place of business in the Shreve 
Building, in which he was assured that there would be no objection to the 
transfer and that the goods were covered in the new location. Mr. Ro- 
maine requested the Sun policy, in order that he might take it down to the 
office and have the transfer indorsed thereon; but both Mr. Steil and his 
father refused to allow the policy to go out of their hands, on account of 
the pending unsettled claim arising out of the former fire, but depended on 
Mr. Romaine’s assurance that they were covered by the Sun policy in the 
new locaticn. The original Sun policy was destroyed in the fire of April, 
1906, but it was conceded upon the several trials that it was similar in 
form to a sample policy of said company offered in evidence at these trials, 
and that on the back of said policy a sticker was pasted over the place 
thereon where the name and address of the actual and regular local agent 
of the Sun Company was printed, which sticker completely covered said 
name and address and contained the words “J. B. F. Davis & Son, Insur- 
ance Brokers, 240 Sansome Street, San Francisco.” It also appeared that 
this firm of J. B. F. Davis & Son had been accustomed for a good many 
years to paste similar stickers upon policies of whatever insurance com- 
panies were handled through their office. It also appeared that a rider had 
been attached to said original policy prior to the removal of the goods 
from the Chronicle Building, permitting certain alterations, additions, and 
repairs to be made in certain of the property covered by said policy, which 
rider had been signed by the regular local agent of said company, but 
across the face of which the stamp of “J. B. F. Davis & Son San Fran- 
cisco,” had been prominently placed.. There was also some evidence that 
the Sun Company had known of this custom of said firm of insurance bro- 
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kers of placing their stickers and stamp upon policies passing through their 
office. The plaintiff offered no evidence whatever tending to show that 
any application had been made to the regular agent of the Sun Insurance 
Office of London for an approval of the transfer of location, or that any 
such approval had been given, or that the said regular representatives of 
said insurer had any notice or knowledge of the change of location of said 
insured goods until after their destruction by fire. 


The plaintiffs’ case rests solely upon the transactions with which the 
firm of brokers above referred to and upon the assurance of the members 
and employees of said firm that the insurance would be carried by the in- 
surer in the changed location of the goods insured. We are satisfied that 
this evidence on the plaintiffs’ part is entirely insufficient to establish ei- 
ther an agreement on the part of this particular insurer to continue its 
insurance upon the plaintiffs’ goods in the new location, or to warrant 
the conclusion that the insurer, by any acts or conduct on its part, either 
through its actual or ostensible agents, was estopped to deny the existence 
of such an agreement. The policy which was issued to the plaintiffs’ 
predecessor by the Sun Insurance Office of London was signed, executed, 
and issued by C. A. Henry, its only regular and duly authorized agent in 
the city of San Francisco. The rider to said policy permitting certain al- 
terations and repairs in certain of the property covered by its terms was 
also signed and executed by its said local agent. The name and title of 
said agent also originally appeared upon the back of said policy, printed 
in the space which was later occupied by the sticker which J. B. F. Davis 
& Son pasted thereen, and there is no evidence in the record from which 
it could be found or fairly inferred that the regular agent of the said in- 
surance company ever saw the policy which it issued to the plaintiffs’ pre- 
decessor with the sticker of said firm of brokers pasted thereon, over his 
own printed name and title as such agent. The said sticker of said firm 
of brokers did net purport to state that they were the agents of the insur- 
ance company issuing said policy, but simply that they were “brokers.” 
The representative of said firm of brokers, when upon the witness stand 
as a witness for the plaintiffs, stated that in handling insurance as bro- 
kers his firm represented the insured, and there is no evidence to be found 
in the record controverting this assertion. The pclicy of the Sun Insur- 
ance Office of London contained the express stipulation and agreement 
that the property described therein and insured thereby was covered by said 
insurance only while the same was located in the Chronicle Building and 
not elsewhere. It also contained the express provisicn-+that: 


“No officer, agent, or other representative of this company shall have 
power to waive any provision or condition of this pclicy, except such as by 
the terms of this policy may be the subject of agreement indorsed hereon 
or added hereto, and as to such provisions and cenditions no officer, agent, 
or representative shall have such power, or be deemed or held to have 
waived such provisions or conditions, unless such waiver, if any, shall be 
written upon or attached hereto, ner shall any privilege or permission af- 
fecting the insurance under this policy exist or be claimed by the insured, 
unless so written or attached.” 


[5] While we have held in an earlier portion of this opinion, with 
particular reference to the companion cases to this, that an estoppel may 
be created by the acts and conduct of the duly authorized local agents and 
representatives of an insurance company, notwithstanding the foregoing 
provisions in the policy, it is clear that such estoppel cannot be created 
by the acts and conduct of a firm of brokers having no pretense of any 
connection with the insurer in the capacity of official agents or representa- 
tives, and who throughout the entire transaction represented the insured 
and not the insurer. We are satisfied that the trial court was correct in 
holding as it did, in granting the said defendant’s motion for nonsuit, 
that the plaintiffs in this particular action had not made out their case. 








222 Insurance Law Journal, Vol. 61. [ Nov., 1923 


The judgment in each and all of the cases included in the consolidated 
record herein is affirmed. 


We concur: Tyler, P. J.; St. Sure, J. 
oe 


CONNER et at. v. CONNECTICUT FIRE INS. CO. (No. 1628.) 
(United States District Court, S. D. Florida. June 25, 1923.) 
291 Federal Reorter, 105. 


INSURANCE—WAIVER; REPLICATIONS HELD NOT TO SHOW 
WAIVER OR ESTOPPEL, PRECLUDING DEFENSE OF FOR- 
FEITURE BY FORECLOSURE. 


Where the defense to an action on an insurance policy was based on a 
clause forfeiting the policy if foreclosure proceedings were commenced, 
unless otherwise provided by agreement indorsed thereon, and the policy 
contained a provision against waiver of its conditions by agents, replica- 
tions alleging as waiver or estoppel indorsement on the policy making the 
loss payable to a designated individual as his interest might appear, and a 
declaration by the agent that no other indorsement was necessary to keep 
the policy alive, were insufficient. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 


At Law. Action by Rubie C. Conner and her husband against the 
Connecticut Fire Insurance Company. On demurrer to replications. De- 
murrer sustained. 


Geo. W. Scofield, of Inverness, Fla., and Fleming, Hamilton, Diver & 
Fleming, of Jacksonville, Fla., for plaintiffs. 
Axtell & Rinehart, of Jacksonville, Fla., for defendant. 


Cat, D. J. This is a suit upon an insurance company, insuring the 
plaintiff against loss by fire, in which the defendant pleaded that by one 
of the provisions of the policy it became void on the happening of an 
event, and that event had happened. The plea alleges that the policy con- 
tained this clause,*“that the entire policy, unless otherwise provided by 
agreement indorsed thereon, or added thereto, should be void, if with the 
knowledge of the insured foreclosure proceedings were commenced,” and 
that on the 25th day of May, 1921, a foreclosure suit was commenced and 
was pending at the date of the occurrence of the fire, of which suit insured 
had notice. 

To this plea four replications were filed. In the first two it is set up 
that this indorsement was made upon the policy: 


“The mortgage interest of T. S. Kyle and J. D. Young having this 
day been paid and satisfied, loss now, if any, payable to E. H. Martin as 
his interest may appear.” 


The first plea sets this up as an estoppel. The second plea sets it up 
as a waive: of the stipulation pleaded. The third replication sets up no- 
tice to the agent of the institution of the foreclosure suit, and asked for 
an indorscment to keep said policy alive, and was informed that no other 
indorsemeut was necessary for that purpose, except the one made mak- 
ing the loss payable to Martin, and therefore the defendant was estopped 
from setting up the matter as a defense. In the fourth replication it sets 
up the above facts set forth in the third replication as a waiver of the 
provisions of the policy. 
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A demurrer was interposed to the four replications by the defendant. 
The policy of insurance in suit contains this provision: 


“This policy is made and accepted subject to the foregoing stipulations 
and conditions, and to the following stipulations and conditions printed on 
the back hereof, * * * together with such other provisions, agree- 
ments, or conditions as may be indorsed hereon, or added thereto; and 
no officer, agent, or other representative of this company shall have power 
to, waive any provision or condtiion of this policy, except such as by the 
terms of this policy may be the subject of agreement indorsed hereon or 
added thereto; and as to such provisions and conditions no officer, agent, 
or representative shall have_such power or be deemed or held to have 
waived such provisions and/or conditions, unless such waiver, if any, shall 
be written upon or attached hereto; nor shall any privilege or permission 
affecting the insurance under this policy exist or be claimed by the insured 
unless so written or attached.” 

The first and third plea set up the facts peaded as an estoppel and the 
second and fourth as a waiver. Under the decisions of the Supreme 
Court, in Northern Assurance Co. v. Grand View Building Association, 
183 U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 213, and Penman v. St. Paul Fire 
& Marine Ins. Co., 216 U. S. 311, 30 Sup. Ct. 312, 54 L. Ed. 493; I do not 
think the replications show either a waiver or an estoppel upon the de- 
fendant to insist upon the defense pleaded in this case. 

I know that there are many cases in the different state Supreme Courts 
holding contrary to my ruling in this case, but decisions of the United 
States Supreme Court must be my guide. 

The demurrer to the replications will be sustained. 


— -—__.- ea 


a 


AGALIANOS v. AMERICAN CENT. INS. CO. (Civ. 2580.) 


(District Court of Appeal, Third District, California. May 29, 1923. 
Modified on Rehearing June 20, 1923.) 


217 Pacific Reporter, 107. 


1. PLEADING— FATLURE OF COMPLAINT TO STATE SUFFI- 

CIENT FACTS MAY BE RAISED AT ANY TIME. 

Under Code Civ. Proc. § 434, objectino to complaint for want of 
facts is not waived by failure to raise it by demurrer, answer, or during 
the trial, but may be raised at any time. 

(For other cases, see Pleading, Dec. Dig. § 408.) 


2. INSURANCE—IF BUILDING ONLY INSURED WHILE USED 
FOR PARTICULAR PURPOSES, SUCH USE MUST BE AL- 
LEGED. 

If, as claimed, fire policy only insured building and its contents while 
the building was occupied for mercantile and resaurant purposes, it was 
indispensably necessary, in stating a cause of action, to allege that the 
building was, at time of fire, used for such purposes. 

(For other cases, see Insurance, Dec. Dig. § 632..) 


3. INSURANCE—COMPLAINT HELD TO ALLEGE SUFFICIENT- 
LY, IN ABSENCE OF DEMURRER OR OBJECTION, THAT 
BUILDING WAS OCCUPIED AT TIME OF FIRE FOR PUR- 
POSES SPECIFIED. 


Complaint alleging that on certain date, and from that date to and 
including the date of its destruction by fire, insured was the owner of 


15——Vol. LXI. 
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described building occupied for mercantile and restaurant purposes, held 
to allege sufficiently that the building was used for such purposes at time 
of fire, in absence of any demurrer or other objection, especially where 
insurer, by stipulation, limited the trial to the question of cancellation. 


(For other cases, see Insurance, Dec. Dig. § 632..) 


4. INSURANCE—NOTICE THAT POLICY WOULD STAND CAN- 
CELED UNLESS PREMIUM WAS PAID CONSTRUED AS 
CONDITIONAL NOTICE OF CANCELLATION. 


Notice by insurer that unless premium was paid within, five days it 
would stand canceled for nonpayment of premium was a conditional notice 
of cancellation, and, if premium was not paid, operated as cancellation 
without further notice or other action, but, if the premium was paid, was 
of no further force or effect. 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 


5. INSURANCE—EVIDENCE HELD TO SUPPORT FINDINGS OF 
PAYMENT OF PREMIUM AND NON-CANCELLATION OF 
POLICY. 

Positive testimony of insured that he paid premium in full to insur- 
ance company’s local agent held to support findings that the premium was 
paid and that policy was not canceled by notice that it would stand can- 
celed unless premium was paid within five days. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


6. INSURANCE—NOTICE THAT POLICY WOULD STAND CAN- 
CELED UNLESS PREMIUM PAID NOT A CANCELLATION, 
THOUGH CANCELLATION WITHOUT ANY REASON WAS 
AUTHORIZED. 


Though fire policy provided that either party might, without giving 
any reason, cause poilcy to be canceled, notice by insurer that policy would 
stand canceled unless premium was paid within five days did not cancel 
and invalidate the policy; the premium having been paid. 


(For other cases, see Insurance, Dec. Dig. § 229[2].) 


7. INSURANCE— WHEN PREMIUM HAD BEEN PAID POLICY 
REMAINED IN FORCE, NOTWITHSTANDING NOTICE 
ann IT WOULD STAND CANCELED UNLESS PREMIUM 
WAS PAID. 


s Notice by fire insurer that policy would stand canceled unless pre- 
mium was paid within five days did not cancel policy, where the premium 
had already been paid before service of such notice. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 


8. INSURANCE—OUESTION WHETHER INSURED AND AGENT 


WERE ON FRIENDLY TERMS IMMATERIAL ON QUESTION 
OF PAYMENT OF PREMIUM. 


Where fire insurer claimed its agent, without authority, permitted pay- 
ment of premium in part by cancellation of his personal indebtedness, 
questions asked insured as to whether he and the agent were on friendly 
terms were immaterial. 


(For other cases, see Insurance, Dec. Dig. § 65414.) 


9. WITNESSFS—OUESTION ASKED INSURED AS TO BUSINESS 
IN WHICH HE WAS ENGAGED AT TIME OF FIRE PROP- 
ERLY EXCLUDED AS INDEFINITE. 


_Though, under policy insuring building and contents only while oc- 
cupied for certain purposes, question as to business in which insured was 
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engaged at time of fire was perhaps proper as preliminary to direct ques- 
tion as to purpose for which building was being used, it was so indefinite 
as to justify sustaining of objection thereto. 


(For other cases, see Witneses, Dec. Dig. § 236[4].) 


10. WITNESSES—EXCLUSION OF QUESTIONS AS TO MATTER 
WHICH WITNESS HAD ADMITTED HE DID NOT REMEM- 
BER BY REASON OF INTOXICATION HELD NOT ERROR. 
Where insurance company’s agent admitted that he was so under the 

influence of liquor at times involved that he could: not remember how pre- 

mium was paid, it was error to exclude questions as to whether he did 

not buy liquor from insured and become indebted therefor, and whether 

such indebtedness was not deducted from the premium, or whether he had 
paid the indebtedness. 
(For other cases see Witnesses, Dec. Dig. § 42.) 


11. WITNESSES—AFFIDAVIT OF WITNESS HELD INCOMPE- 
TENT, AND WHEN ADMITTED WITHOUT OBJECTION NOT 
PROPER SUBJECT OF CROSS-EXAMINATION. 

Where insurance agent disclaimed ability to recall facts as to payment 
of premium by reason of intoxication, his affidavit to effect that premium 
was fully paid was incompetent, and, having been admitted without objec- 
tion, did not authorize cross-examination as to whether he was intoxicated 
when he signed it. 


(For other cases, see Witnesses, Dec. Dig. §§ 42, 271[3].) 


12. WITNESSES—PARTY COULD NOT CROSS-EXAMINE HIS 
OWN WITNESS WHEN HE GAVE NO TESTIMONY AD- 
VERSE TO SUCH PARTY. 

Where insurance agent could give no rational account of facts con- 
cerning payment of premium, and gave no testimony adverse to the insurer, 
who called him, but merely failed to give testimony as favorable to it as 
desired, it could not cross-examine him, under Code Civ. Proc. § 2049, as 
to his statements prior to trial. 


(For other cases, see Witnesses, Dec. Dig. § 380[5].) 


13. WITNESSES — PARTY MAY CROSS-EXAMINE WITNESS 
AND IMPEACH HIM WHEN SURPRISED, BUT SURPRISE 
MUST BE SUBSTANTIAL. 

Under Code Civ. Proc. § 2049, one may cross-examine his own witness 
and impeach him, if taken by surprise by his testimony, but the surprise 
must be substantial and be founded on testimony at variance with what 
the party producing him had reason to believe it would be, and prejudicial 
or detrimental to such party. 


(For other cases, see Witnesses, Dec. Dig. § 323.) 


14. INSURANCE— FINDING HELD SUFFICIENT FINDING OF 
OCCUPANCY FOR PARTICULAR PURPOSES AT TIME OF 
FIRE. 

Finding in language of allegation that on certain date, and thereater 
and to and including the day of its destruction by fire, insured was the 
owner of a described building occupied for mercantile and restaurant pur- 
poses, held a sufficient finding that it was so occupied at time of fire. 


(For other cases, see Insurance, Dec. Dig. § 670.) 
15. APPEAL AND ERROR— SUFFICIENCY OF EVIDENCE TO 


SUPPORT FINDING NOT REVIEWARLE WHEN BILL OF 
EXCEPTIONS DOES NOT SPECIFY INSUFFICIENCY. 


Under Code Civ. Proc. § 648, sufficiency of evidence to support find- 
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ing is not subject to review when bill of exceptions contains no specifica- 
tion of insufficiency of evidence to support it. 


(For other cases, see Appeal and Error, Dec. Dig. § 634[1].) 


16. STIPULATIONS — PROOF OF OCCUPANCY OF INSURED 
BUILDING FOR PURPOSES SPECIFIED HELD RENDERED 
UNNECESSARY. 

In action on fire olicy, stipulation that policy was issued, that fire oc- 
curred and proof of loss was made, and that, if premium had been paid 
and policy had not been canceled, the amount of $1,800 was unpaid and 
was the amount of the loss, held to admit all essential and material facts 
except payment of premium and noncancellation of policy, and to render 
unnecessary proof that premises were occupied for purposes specified in 
the policy. 

(For other cases, see Stipulations, Dec. Dig. § 14[7].) 


Appeal from Superior Court, San Joaquin County; J. A. Plummer, 
Judge. 

Action by Theodore Agalianos against the American Central Insur- 
ance Company. From a judgment for plaintiff, defendant appeals. Af- 
firmed. 


Coogan & O’Connor, of San Francisco, and Arthur L. Levinsky, of ' 
Stockton, for appellant. 

Stanley M. Arndt and N. A. Brown, both of Stockton (George F. Mc- 
Noble, of Stockton, of counsel), for respondent. 


Hart, J. The plaintiff sued to recover on a policy of insurance is- 
sued by the defendant to the plaintiff, and covering a certain building and 
the contents thereof situated in Lodi, San Joaquin county. The action was 
tried by the court, the parties thereto having expressly waived a trial by 
jury. The plaintiff was awarded judgment in the sum of $1,800, which is 
the amount of the risk provided in the policy. A motion for a new trial 
was made by the defendant and denied by the court. The defendant prose- 
cutes this appeal from the judgment upon a bill of exceptions. 

The important allegations of the complaint are as follows: 


“TI. That on the 15th day of April, 1921, at Lodi, county of San Joa- 
quin, state of California, in consideration of the payment by the plaintiff 
to the defendant of the premium of $81, the defendant, by its agents duly 
authorized thereto, made its policy of fire insurance in writing to the 
amount of $1,800, a copy of which is annexed hereto marked Exhibit A, 
and is hereby referred to and made a part hereof as if herein set forth in 
full. 

“III. That on said 15th day of April, 1921, and for a long time prior 
thereto, and from that date on up to and including the 2d day of July, 1921, 
the plaintiff was the owner of the property situated at No. 10 South Main 
street, city of Lodi, San Joaquin county ,state of California, including the 
one-story frame building thereon occupied for merchandise and restaurant 
purposes and the merchandise therein contained and the store, office, and 
workshop, furniture, fixtures and equipment, implements, signs, and tools 
and supplies incidental to the business being carried on in said premises. 

“TV. That plaintiff now is, and at all times herein mentioned has been, 
the owner of the property situated at No. 10 South Main street, city of 
Lodi, San Joaquin county, state of California. 

“V. That on the 2d day of July, 1921, said one-story frame building, 
together with all its contents, including said merchandise and said store, 
office, and workshop, furniture, fixtures, and equipment, and said imple- 
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ments, signs and tools and said supplies, were all and each of them totally 
destroyed by fire.” 


The answer of the defendant consists of a denial of the allegations 
contained in paragraphs 3, 4, 5, and 6 of the complaint and a special de- 
fense based upon the alleged cancellation of the policy by the defendant 
upon the 21st day of June, 1921, and prior to the day on which the property 
was destroyed by fire, to wit, the 2d day of July, 1921. 

Among other provisions, the contract of insurance betwteen the plain- 
tiff and the defendant contains the following: 


“(1) $1,000,00. On: the one-story roof frame building and its ad- 
ditions (if any) of like construction communicating and in contact there- 
with, including foundations, sidewalks, plumbing, electrical wiring, and 
stationary heating and lighting apparatus and fixtures; also all permanent 
fixtures, awnings, wall and ceiling decorations, and frescoes, stationary 
scales, and elevators, belonging to and constituting a part of said building, 
only while occupied for mercantile and restaurant purposes and situate as 
above.” 


[1] The point first urged for a reversal, and which is raised for the 
first time on this appeal, is that the complaint does not state a cause of 
action on the policy because it fails to show that the building covered there- 
by was, from the time of the issuance of the policy until and including the 
time at which the building was destroyed by fire, used only for mercantile 
and restaurant purposes, an allegation which is essential to the statement 
of a cause of action under the above provision of the policy. There was 
no objection by. demurrer to the sufficiency of the complaint to state a 
cause of action nor was there any such objection made in the answer or 
during the progress of the trial by way of opposition to evidence offered 
by the plaintiff in support of the complaint; but failure to object to a 
complaint for want of facts is not waived and may be raised any time. 
Code Civ. Proc. § 434; Arnold v. American Ins. Co., 148 Cal. 660, 663, 84 
Pac: 182,25 E.R. A. (NGS) 6 

[2] lt has been held that, where, as here, the action is to recover on 
an insurance policy, a cause of action is not stated unless it be shown by 
the complaint that the loss alleged was within the terms of the policy. In 
this case therefore, under the construction placed by the defendant upon 
the above provision of the contract between the insurer and the insured, 
it was, to state a cause of action against the defendant, indispensably 
necessary to allege that the building destroyed was, at the time of the fire, 
used by the insured for mercantile and restaurant purposes. Allen v. 
Home Ins. Co., 133 Cal. 29, 65 Pac. 138; Arnold v. American Ins. Co., 
148 Cal. 660, 84 Pac. 182, 25 L. R. A. (N. S.) 6 See, also, Benicia Agri- 
cuitural Works v. Germania Ins. Co., 97 Cal. 468, 32 Pac. 512; Mawhinny 
v. Southern Ins. Co., 98 Cal. 184, 32 Pac. 945, 20 L. R. A. 87; Slinkard v. 
Manchester Fire Assurance Co., 122 Cal. 595, 55 Pac. 417. 

[3] As to the meaning of the provision of the policy above quoted 
herein, the contention of the appellant is that the words “only while occu- 
pied for mercantile and restaurant purposes” refer to the building itself, 
while, on the other hand, the plaintiff insists that, interpreting the provi- 
sion according to its grammatical construction, as in this case (so it is 
contended) it should be construed, the said words mean this: That all 
permanent fixtures, awnings, wall and ceiling decorations, and frescoes, 
etc., belonging to or constituting a part of said building, shall remain cov- 
ered by the policy only for such time, during the term of the policy, as 
the building shall be “occupied for mercantile and restaurant purposes.” 
In other words, the plaintiff takes the position that said provision com- 
prises two different and independent paragraphs or parts, each dealing with 
a different subject-matter; that the intention to disconnect the two para- 
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graphs so that each should be read without reference to the other is clearly 
shown by the fact that the second paragraph is not only separated from 
the first by a semicolon, but commences with the word “also”; that, as 
thus considered, the natural and rational meaning of the entire article or 
provision is that the “appellant insured the building, the merchandise and 
the store, office, and workshop, furniture, fixtures, and equipment, re- 
gardless of the nature of occupancy, but that appellant only insured the 
permanent fixtures, awnings, wall and ceiling decorations, and frescoes as 
long as the building was occupied for restaurant and mercantile purposes.” 
Resp. Brief, p. 9. 

There is much force in the view that counsel for the plaintiff thus 
take of the provision of the policy in question; but it is not neces- 
sary to determine this particular controversy herein since, assuming that 
the defendant's construction of the provison is sound, and conceding, as 
must be done, that it was necessary, to state a case for the plaintiff, to 
allege that the building at the time of the fire was occupied and used for 
mercantile and restaurant purposes, we are persuaded to the belief that 
the complaint in paragraph 3 thereof, in the absence of a demurrer thereto, 
is sufhicient in that particular, It will be observed that in said paragraph 
it is, in effect, alleged that from the date of the issuance of the policy 
down to and including the 2d day of July, 1921, on which day it was de- 
stroyed by fire, the building was occupied for mercantile and restaurant 
purposes. The complaint in this regard may be amenable to the criti- 
cisms of a demurrer on special grounds, but, even so, it is sufficiently clear 
to show that the building was, at the time of the fire, used for mercantile 
and restaurant purposes.. At least the facts stated in paragraph 3 
clearly imply the existence of the fact that the building was at the time 
oi the fre occupied and used for said purposes, and this is sufficient, in 
the absence of a demurrer or other appropriate and timely objection to 
the pleading. The courts are disinclined to view with favor objections to 
pleadings specifically made for the frst time after judgment where it is 
clear that upon suggestion before trial the defect or detects could have 
been easily remedied or overcome. Speaking of such a situation in a case 
which, as we have seen, involved precisely the same pout as the one we 
are now considering, it is said in Arnold v. American Insurance Co., supra: 


“A somewhat liberal rule, therefore, has frequently been applied in 
construing a complaint where the objection is made for the frst time 
after judgment. facts essential to a cause of action appearing by reason- 
able implication only, and allegations made in the form of a legal con- 
clusion, which merely implied the necessary material facts, have been held 
suthcient as against such an objection. An example of this is the case of 
Penrose v. Winter, 135 Cal. 289, 67 Pac. 772, where there was no other 
allegation of the essential fact of nonpayment except the allegation that 
‘there is now due and owing,’ etc. This was held sufficient after judgment, 
the ground of the ruling being that the objection was rather to the manner 
of pleading an essential fact than to the total failure to allege such fact, 
and that such faults, in the absence of demurrer, are cured by the judg- 
ment.” 


While, obviously, the mere admission, either expressly or impliedly, 
of counsel for the defendant that the complaint is sufficient in the statement 
of a cause of action cannot have the effect of making a complaint want- 
ing in sufficient facts a good pleading, yet it is undoubtedly true in this 
case that counsel for the defendant assumed that the complaint herein is 
sufficient in all respects, for they not only failed to challenge its suffi- 
ciency by demurrer or other legal mode of testing the sufficiency of a 
pleading, but, on the opening of the trial, voluntarily and expressly limited 
by stipulation the trial to the issue of the alleged cancellation of the 
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policy prior to the date of the destruction of the building and its contents 
by fire. The stipulation is as follows: 


“Mr. Levinsky: We will admit on behalf of the defendant that the 
policy was issued by the agent, Mr. De Force, at Lodi, and that a fire 
occurred, and proof of loss was made within time, and if the premium 
has been paid, and the policy has not been canceled by reason of nonpay- 
ment or otherwise, that the amount of $1,800 has been unpaid and is the 
loss.” 

This stipulation, it is clear, involves an admission of all the facts 
essential to the statement of a cause of action for a recovery upon the 
policy. 

[4] We are now to consider the next point insisted upon for a re- 
versal, to wit, whether the policy was actually canceled prior to the day 
on which the building and its contents were destroyed, as alleged in the 
complaint. It was admitted by the plaintiff at the trial that the defendant 
addressed to and served upon the plaintiff a notice in writing, dated June 
15, 1921, to the effect that the premium of $81 due the defendant under 
the policy in question had not been paid, and further likewise notified 
plaintiff that— 


“Unless said premium be paid on or before five days from the date 
of service of this notice, said poilcy and the whole thereof, including 
mortgage agreement, if any, will stand canceled for nonpayment of pre- 
mium without further notice, and thereafter be null and void, and no lia- 
bility will exist thereunder.” 


It will be perceived that the above notice was a conditional notice of 
cancellation. It notified the defendant that unless he complied with the 
condition therein stated within the time specified in the notice the policy 
would stand canceled. If in such case the insured defaults in the pay- 
ment of the premium within the time specified, then, upon the expiration 
of said time, the notice operates, ipso facto et eo instanti, to cancel the 
policy. In other words, in such case, the insured having failed to pay the 
premium within the prescribed time, the notice then operates to cancel the 
policy, and no other or further notice or other action by the insurer is 
necessary to effect a cancellation of the policy. If, on the other hand, the 
premium be paid by the insured within the time specified in the notice, 
then the notice is of no further force and effect and the policy will remain 
a valid contract between the insurer and the insured.’ 

[5] The plaintiff positively testified that he, in three different install- 
ments, paid in cash the premium of $81 to one Byron A. De Force, the 
local agent of the defendant at Lodi through whom the policy of insurance 
involved herein was issued by the defendant, long prior to the receipt of 
the above notice. 

De Force was made a witness by the defendant and questioned closely 
as to the matter of the claimed payments by the plaintiff, but stated that, 
owing to the fact that he was suffering from alcoholism about the time 
the policy was issued and for some time thereafter, he was unable to say 
how much money was paid on the premium or in what manner it was 
paid. In fact, his testimony was so unsatisfactory and, indeed, so unin- 

* This paragraph was changed on rehearing to read as above indicated. 
In the original opinion it read as follows: “It will be readily perceived 
that the above notice is not a notice of cancellation. It was merely a no- 
tice of intention to cancel the policy unless within a designated time the 
premium is paid. It did not operate ipso facto to cancel the policy, but 
merely notified the defendant that unless he complied with the condition 
therein stated within the time specified in the notice the policy would be 
canceled.” 





230 Insurance Law Journal, Vol. 61. [Nov., 1923 


telligible upon the subject-matter thereof, that the trial judge was im- 
pelled to remark: ‘The witness has not specifically, certainly testified to 
anything in any fashion that the court can consider it.’ He did not J-ny 
receiving the payment of the premium in full nor did he affirm that he tad 
received such payment. As we shall later see, counsel for the defendant 
undertook to make him say that part of the payment for the premium was 
in the application of a personal debt he owed the plaintiff to the satisfac- 
tion of the amount due on the premium, but he seemed unable to remem- 
ber whether such was the fact or not and refused to testify that it was 
the fact. 


It was specifically found by the court that the policy of insurance 
issued to the plaintiff was not canceled by the defendant in the manner 
stated in the notice and at the time alleged in the answer, and from this 
finding the finding is implied that the defendant had paid the premium at 
the times mentioned by him in his testimony. The testimony of the plain- 
tiff, if believed by the court, as evidently it was, was sufficient to justify 
the specific finding that the policy was not canceled and the finding of 
payment of the premium necessarily implied therefrom. At any rate, said 
testimony is sufhicient to support the findings of noncancellation of said 
policy and the payment of the premium thereon. Indeed, there is in the 
record no testimony worthy of being so characterized which is contra- 
dictory to the testimony of the plaintiff that he paid the premium in full 
to defendant’s agent, De lorce, before the receipt by plaintiff of the 
notice from defendant of its purpose to cancel the policy if the premium 
were not paid as required by said notice. 


[6, 7] Counsel for the defendant contend, however, that, since it is 
within the rights of the defendant, under the policy issued to the plaintiff, 
arbitrarily or without stating any reason therefor, to cancel the insurance 
policy before the end of the term for which it was issued, the effect of 
the above notice operated, ipso facto, to cancel and so invalidate the force 
of the policy. It is true that the policy issued by the defendant provides 
that either the insured or the insurer may at any time, without giving any 
specific or any reason therefor, cause the policy to be canceled. But the 
case here is not one in which the insurer, following the provision of the 
policy authorizing it to cancel the policy merely upon giving the insured 
five days’ notice, has elected to cancel the policy arbitrarily or for un- 
explained reasons. And it is for this reason that the case of Wing Chung 
Long v. Prussian National Insurance Co., 33 Cal. App. 715, 166 Pac. 358, 
cited by the defendant as supporting its position with regard to the effect 
of the notice herein involved, is not in point. In that case it appears from 
the opinion that two different written notices were served upon the insured 
at different times. The first, which was served in January, 1913, was pre- 
cisely the same as the one here. The second was dated March 25, 1913, 
and was an unconditional notice of the cancellation of the policy. It was 
properly held in that case that the defendant, under the terms of the policy, 
had the right to elect arbitrarily to cancel the policy, notwithstanding that 
a notice had been previously served upon the insured declaring it to be 
the intention of the insurer to cancel the policy unless the insurer paid the 
premium, as to which he was then in default, within five days from the 
date of such notice. In other words, it was held that the insurer could 
cancel the policy even though the premium had been paid and that there 
was no necessity under the terms of the policy for the insurer to state in 
the notice of cancellation the grounds upon which or the reasons for which 
the policy was canceled, and that the prior notice stating that it would be 
canceled in case the premium was not paid within a specified time was not 
to be considered as having any connection with the subsequent notice or 
as qualifying or limiting its effect. There is, obviously, a marked distinc- 
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tion between tat case and the one at bar.’ If, therefore the plaintiff 
within five days from the date of the notice paid the premium to 
the defendant, the life of the policy would, of course, be perpetuated or 
retain its legal integrity to the end of its term, unless in the meantime it 
was canceled by either the insurer or the insured under the provision of 
the policy investing them with the mutual right of cancellation, exer- 
cisable arbitrarily, but, it having been shown that the premium had been 
paid before the receipt by the plaintiff of said notice, it follows that the 
contingency (failure of plaintiff to pay premium) upon the happening of 
which the force of the policy was, by virtue of the terms of said notice, 
to terminate, did not happen, and the policy therefore remained in full 
force and effect. 

The next assignments of error involve rulings of the court disallow- 
ing answers to certain questions propounded to certain witnesses by coun- 
sel for the defendant. These assignments are numerous, but are of the 
same general nature, and may therefore be grouped and thus considered. 

The theory upon which it was sought to bring the proposed but ex- 
cluded testimony into the record was that the defendant’s Lodi agent, De 
Force, transcended the scope of his authority as such agent by accepting, 
as in payment of the premium, or at least as in part payment thereof, the 
cancellation by plaintiff of a debt which he (De Force) owed the former 
for goods and merchandise. See Tomsecek v. Travelers’ Ins. Co., 113 
Wis. 114, 88 N. W. 1013, 57 L. R. A. 455, 90 Am. St. Rep. 846; Briggs v. 
Collins, 113 Ark. 190, 167 S. W. 1114, L. R. A. 1915A, 686; Sullivan v. 
Germania Life Ins. Co., 15 Mont. 522, 39 Pac. 742; Folb v. Firemen’s 
Ins. Co., 133 N. C. 179, 45 S. E .547; Texas Life Ins. Co. v. Davidge, 51 
Tex. 244; Hoffman v. Hancock Mutual Life Ins. Co., 92 U. S. 161, 23 
L. Ed. 539; Wiley B. Allen Co. v. Wood, 32 Cal. App. 76, 82, 162 Pac. 
121; Stetson v. Briggs, 114 Cal. 511, 514, 46 Pac. 603. 

After the stipulation of counsel for the defendant as to the truth of 
certain facts was made, and the plaintiff had introduced in evidence, with- 
out objection, the policy and pfoof of loss, the latter admitted to be prop- 
erly made, the defendant, under section 2155 of the Code of Civil Pro- 
cedure, called the plaintiff as a witness. As stated above, the plaintiff 
repeatedly, and with apparent emphasis, declared in the course of his ex- 
amination by defendant’s counsel that he paid the whole of the premium, 
a part thereof in cash and a part by means of a check. He was then 
asked by the defendant’s attorney the direct question as to whether the 
premium was not paid partly in cash and partly by deducting a personal 
debt that De Force owed him, and the plaintiff answered that De Force 
had never at any time owed him any money or was indebted to him for 
any purpose. To contradict this testimony by the plaintiff the defendant 
called De Force to the witness stand and, as above stated, undertook to 
show by him that the premium was paid partly by the plaintiff deducting 
therefrom the amount of a personal indebtedness of said De Force. De 
Force, as shown, did not seem to remember how or in what manner the 
premium was paid. Counsel then asked the witness a number of questions, 
for the purpose, it was stated at the time, of showing by what particular 
means the premium was paid and the business for which the building was 
used at the time the policy was issued and the fire occurred. 

As illustrative of the character of the questions asked for the pur- 
poses stated are the following: Plaintiff was asked by counsel for the 


*In the original opinion this sentence read: “This it is readily to be 
perceived that there is a marked distinction between that case and the one 
at bar. Here the notice did not operate, ex propria vigore, to cancel the 
policy, but, as above stated, amounted only to one of intention to cancel it.” 
It was changed on rehearing to read as now indicated. 
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defendant whether De Force was in the habit of buying liquor at his 
(plaintiff's) place, and also if it was not true that he and De Force were 
on friendly terms at the time of the issuance of the policy and down to 
the time of the destruction of the premises by fire. Objections to these 
questions were sustained by the court. Also the following questions pro- 
pounded to De Force: Whether he had not purchased liquors from the 
plaintiff for which he did not pay and the amount of which was deducted 
by the plaintiff from the total amount due for the premium; whether or 
not De Force was indebted to the plaintiff in the year 1921; whether the 
witness had paid plaintiff an indebteness which he (De Force) admitted 
he owed him in April, 1921; as to the nature of the business in which 
the plaintiff was engaged in the year 1921. To all these questions objec- 
tions were made upon the general grounds, and the objections sustained by 
the court. Counsel for the defendant also asked the witness some ques- 
tions in the nature of impeachment, to which the court sustained objec- 
tions on the ground that it was an attempt by defendant to impeach his 
own witness. These rulings are also assigned as erroneous. 

[8, 9] The questions by the defendant which the court refused to 
allow the plaintiff to answer called for testimony which could have re- 
flected no substantial light upon the issue which was being tried. It was 
certainly immaterial whether the plaintiff and De Force were upon friendly 
terms, and the question propounded to the plaintiff as to the business he 
was engaged in at the time of the fire, while perhaps proper as a prelimi- 
nary one, or one leading finally to a direct or categorical question as to 
the particular purpose for which the building was then being used, was 
so indefinite as to have justified the court in sustaining an objection thereto. 
The court suggested that counsel should go directly to the question of 
occupancy and not ask questions which appeared to be upon their face 
wholly immaterial. It is quite manifest that the plaintiff might have 
been engaged in a business other than the mercantile and restaurant busi- 
ness and still the building upon which the insurance was placed used for 
the purposes stated in the policy. 

[10] There was no error in sustaining the objections to the questions 
put to De Force by counsel for the defendant which are above adverted 
to. It requires but slight scrutiny of the testimony given by said witness, 
if, indeed, it can properly be called testimony, to make it clear that he 
could not give a rational explanation of any of the details of the transac- 
tion upon which this action is founded. It was admitted by him, it will be 
recalled, that at the time of the issuance of the policy and at the times 
payments on the premium were made by the plaintiff he was under the 
influence of liquor to an extent that rendered it impossible for him to 
state definitely how or in what manner or by what means the payments 
were made. He did say on one occasion, however, that he remembered 
receiving a check from plaintiff as in part payment of the premium, but 
that he had no recollection of receiving any cash payment, although he 
did not affirmatively say that he did not also receive cash as in part satis- 
faction of the premium. It is therefore quite plain that, even if the court 
had followed the question propounded to him by counsel for the defendant 
as to the means by which the premium was paid, he would not have been 
able to give any more satisfactory answer thereto than he had given to 
the questions calling for the same testimony previously propounded to him. 
Hence it cannot be held that the court’s rulings upon those questions were 
erroneous. Indeed, the court could properly have excluded the answers 
to said questions that we are now considering on the ground that similar 
questions had previously been asked the witness, with the result as first 
above explained. 

The disallowance by the court of the impeaching questions to De 
Force and other questions likewise propounded to the same witness in the 
nature of cross-examination did not involve error. 
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[11] One of the questions asked of De Force by the authority for 
the defendant, which was in the nature of cross-examination, and evi- 
dently for the purpose of laying the foundation for introducing proof in 
impeachment of his testimony in a certain particular, in case his answer 
should require impeaching proof, was whether he was intoxicated at the 
time he signed a certain affidavit to the effect that the premium was, on 
the 15th day of April, 1921, paid to him in full as agent of the defendant 
by the plaintiff. The said affidavit was, without objection by the defend- 
ant, introduced in evidence by plaintiff’s attorney during his cross-ex- 
amination of De Force, who had stated, just previous to the introduction 
of the document, that he executed the same. In sustaining the objection 
to the question as to whether De Force was in an intoxicated state when 
he signed said affidavit, the trial court properly held that the document 
involved incompetent testimony, at the same time stating that the affidavit 
would not have been allowed to go into the record if counsel for the de- 
fendant had objected to it, and further correctly declaring the rule to be 
that, as to incompetent testimony to the admission of which no objection 
is made, cross-examination is not allowable. 

[12, 13] Another question asked of De Force by defendant’s counsel, 
and similar in character to the above, was whether the witness did not 
say, prior to his being called to the witness stand, in the presence of one 
of the attorneys for the defendant and certain other named persons, that 
a portion of the premium was paid by the application thereto of a per- 
sonal debt in a certain amount which the witness owed the plaintiff. As 
already pointed out, the witness was not able, prior to the asking of said 
question, to give a rational account of the manner in which or the means 
by which the premium was paid. Indeed, nowhere in his testimony did 
he positively or affirmatively make any statement militating against the 
case of defendant, either as to the payment of the premium or the oc- 
cupancy of the building. As must readily be inferred from what has been 
said above as to the general character of his testimony, it is manifest that 
all that can be said of such testimony, in so far as its effect upon the case 
of the defendant is concerned, is that it did not measure up to the ex- 
pectations of the latter. In other words, De Force’s testimony as to the 
payment of the premiumu was merely disappointing to the defendant in 
that he did not testify as favorably to it as it had wished or desired. Such 
disappointments, however, do not justify the cross-examination or the im- 
peachment of one’s own witness. One may cross-examine his own wit- 
ness for the purpose of laying the foundation for his impeachment and 
so impeach him, if he can, if he is taken by surprise by the testimony 
given by such witness. Section 2049, Code Civ. Proc. But the surprise 
which will open the way to such a course must be substantial. It must 
be founded on the fact that the witness has given testimony not only at 
variance with what the party producing him as a witness had good reason 
to believe, before calling him to the witness stand and examining him, 
that it would be, but that such testimony is prejudicial or detrimental to 
the case of such party. The rule as thus stated is not only sound in prin- 
ciple but accords with the spirit as well as the letter of section 2049 of 
the Code of Civil Procedure, and is sustained by the cases treating that 
subject. It has repeatedly been held that the mere failure of a witness 
to give favorable testimony for the party producing him does not entitle 
such party to prove that he. has made contrary statements elsewhere, and 
when the testimony of such witness is of that character, the party pro- 
ducing him is bound to accept the same as it is so given. See People v. 
Creeks, 141 Cal. 532, 75 Pac. 101; People v. Cook, 148 Cal. 334, 345, 83 
Pac. 43; Zipperlen v. Southern Pacific Co., 7 Cal. App. 206, 214-217, 93 
Pac. 1049; People v. Spencer (Cal. App.) 208 Pac. 380. 

There are other rulings than the above to which counsel object, but 
they involve the disposition of questions similar to those above considered 
and they need therefore not be given special notice herein. 
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[14-16] It is lastly contended that there is no evidence supporting the 
finding that the building was occupied for mercantile and restaurant pur- 
poses at the time of the fire. The finding as to occupancy is in the lan- 
guage of the third paragraph of the complaint and sufficiently shows, as 
we hold is true of the complaint, that the building was occupied for the 
purposes stated in the policy at all times from the date of the issuance of 
the policy to and including the time that the building and contents were 
destroyed by fire on July 2, 1921. As to the contention, however, that 
there is no evidence to support this finding, it is first to be remarked that 
that point is not subject to review upon the record before us, because the 
bill of exceptions contains no specification of the insufficiency of the evi- 
dence to support it. Section 648, Code Civ. Proc.; Millar v. Millar, 175 
Cal. 797, 799, 167 Pac. 394, L. R. A. 1918B, 415, Ann. Cas. 1918E, 184, 
and cases therein cited; Smith v. Meade, 36 Cal. App. 173, 171 Pac. 815; 
In the matter of Baker, 153 Cal. 537, 542, 96 Pac. 12. But a conclusive 
reply to the point is that the stipulation whereby counsel for the defend- 
ant admitted the existence of certain material facts involved, as we have 
above pointed out, the admission of all the essential and material facts 
in this case, except the issue as to the payment of the premium or can- 
cellation of the policy, and therefore, if it be true that the finding as to 
occupancy is in any respect insufficient or not supported by positive testi- 
mony, said stipulation supplies such deficiency. Indeed, in view of the 
stipulation referred to, there was not necessity for a finding upon the 
question of occupancy, since it is well settled that no finding of essential 
facts, the truth of which is admitted, is necessary or required. 

The judgment is affirmed. 


We concur: Finch, P. J.; Burnett, J. 


Modification of Opinion on Rehearing. 


Hart, J. It should be explained that the above modification (shown 
by footnotes, ante), is made because of a suggestion to the writer of the 
opinion, after its publication in the California Appellate Decisions, that 
the language stricken from the opinion seemed to imply that, in the event 
that the insured failed to pay the premium within the time specified in the 
notice, the said notice would not then operate, ipso facto, to cancel the 
policy. We did not intend, by the use of the language hereby expunged 
from the opinion, so to declare. We never for a moment supposed that 
the notice upon default by the insured in the payment of the premium 
within the time designated therein, would not stand as an absolute cancel- 
lation of the policy. Counsel for the appellant in their briefs seemed to 
hold to the view that, even though the premium were paid within the pre- 
scribed time, the insured could, nevertheless, treat the notice as one of 
unconditional cancellation, to take effect upon the expiration of the five 
days within which the premium was required to be paid, or as amounting, 
in effect, to the cancellation which either the insurer or insured was at 
liberty to effect under the provision of the policy giving the parties to the 
contract of insurance the mutual right to cancel or surrender the policy 
arbitrarily or without stating any reason therefor. This contention we 
had in mind when we used the language stricken out. We merely at- 
tempted to say that a notice specifically stating a condition upon which 
alone the policy would be canceled would not have that effect unless the 
condition were not complied with by the insured within the time fixed by 
the notice for its performance. But we can see the force of the criticism 
that the language hereby stricken from the opinion might justify the im- 
plication that, if the premium was not paid within the prescribed time, 
a cancellation of the policy would not then be effected, but that there would 
be required further notice to that effect. Clearly, the said language so 
construed would not correctly state the rule as to that matter; and, to 
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make our position clearer upon the proposition, we are glad of the op- 
portunity to make the above modification. 
We concur: Finch, P. J.; Burnett, J. 


eer er EID ir eee 


STATE ex reL. AGRICULTURAL INS. CO. OF WATERTOWN, 
N. Y., v. ALLEN et AL., Jupces. (No. 23414.) 


(Supreme Court of Missouri, Division No. 1. July 31, 1923. Rehearing 
Denied Aug. 15, 1923.) 


254 Southwestern Reporter, 194. 


1. COURTS — NAPHTHA; HOLDING OF COURT OF APPEALS 
THAT FIRE POLICY ON PAINT MANUFACTURING PLANT 
AND MATERIALS WAS NOT VOIDED BY PRESENCE OF 
NAPHTHA NOT IN CONTRAVENTION OF SUPREME 
COURT RULING. 


Holding of Court of Appeals that fire policy on a paint manufac- 
turer’s equipment, stock in trade, and materials used in and for the manu- 
facture, and “incident or necessary to the business as conducted by” in- 
sured, was not voided by presence on the premises of naphtha, necessary 
for the manufacture, notwithstanding a provision that it should be void 
if (any usage or custom to the contrary notwithstanding) naphtha or other 
explosives be kept on the premises, insurer being conclusively presumed 
to have known of and consented to such use, held not to contravene rul-- 
ings of the Supreme Court. 


(For other cases, see Courts, Dec. Dig. § 231[4].) 


2. EVIDENCE — JUDICIAL NOTICE NOT TAKEN OF PUBLIC 
RATING RECORD REQUIRED TO BE MAINTAINED BY IN- 
SURANCE COMPANY. 


Judicial notice cannot be taken of the public rating record which an 
insurance company is required by statute to maintain, even if it be on file 
in the office of the superintendent of insurance. 


(For other cases, see Evidence, Dec. Dig. § 20[1].) 


3. CERTIORARI—QUESTIONS NOT PRESENTED IN COURT OF 
APPEALS NOT CONSIDERED IN DETERMINING CON- 
FLICT. 

On certiorari to quash judgment of Court of Appeals on the ground 
of its holdings in favor of insured being in conflict with rulings of the 
Supreme Court, there is no basis for consideration of the contention that 
the rate of premium charged conclusively shows that the keeping or use 
of explosives on the premises was not contemplated, no question with 
reference to such rate as bearing on the construction to be placed on the 
policy having been presented to or considered by the Court of Appeals. 


(For other cases, see Certiorari, Dec. Dig. § 64[1].) 


4. COURTS — HOLDING OF COURT OF APPEALS THAT ANY 
ERROR IN INSTRUCTION SUBMITTING UNNECESSARY 
ISSUE WAS IMMATERIAL NOT IN CONTRAVENTION OF 
SUPREME COURT RULINGS. 


Holding of Court of Appeals that—the fire policy on plaintiff’s paint 
manufacturing establishment, etc., not being voided by its terms by the 
presence of naphtha on the premises, its use being necessary in the manu- 
facture of paints and usual and indispensable to plaintiff’s business— 
plaintiff had assumed an unnecessary burden by attempting to show that 
the insurance broker was insurer’s agent and knew of such use, so that de- 
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fendant could not complain of any error in instruction submitting such 
question, held not to contravene any ruling of the Supreme Court. 


(For other cases, see Courts, Dec. Dig. § 231[4].) 


5. INSURANCE—NAPHTHA; FIRE POLICY ON PAINT MAND- 
FACTURING PLANT HELD NOT VOIDED BY USE OF 
NAPHTHA ON PREMISES. 


Fire policy on paint manufacturing plant, stock in trade, and materials 
used in manufacture, and incident or necessary to the business with pro- 
vision prohibiting keeping of naphtha or other explosives on the premises, 
held not voided by the use of naphtha on the premises, if naphtha was 
necessarily used in manufacturing paint, and its use was usual and in- 
dispensable to the business. 


(For other cases, see Insurance, Dec. Dig. § 326[4].) 


6. APPEAL AND ERROR — PARTY CANNOT COMPLAIN OF 
CONFLICT IN INSTRUCTION GIVEN AT HIS REQUEST 
WITH CORRECT INSTRUCTION FOR OTHER PARTY. 


Defendant’s instruction being given at its request, it cannot complain 
of conflict therein with plaintiff’s correct instruction, the error being in- 
vited. 

(For other cases, see Appeal and Error, Dec. Dig. § 882[12].) 


7. COURTS—HOLDING OF COURT OF APPEALS THAT ITS DE- 
CISION WAS NOT-ON A DIFFERENT THEORY FROM 
THAT OF THE TRIAL HELD NOT IN CONFLICT WITH 
SUPREME COURT RULINGS. 


Where plaintiff sought in the trial court to show waiver by two‘lines 
of evidence, holding of the Court of Appeals that it was not deciding the 
case on a different theory from that on which it was tried (but on the 
same theory with an element omitted), in holding the first line sufficient, 
and declining to pass on the second, does not contravene any Supreme 
Court ruling. 


(For other cases, see Courts, Dec. Dig. § 231[4].) 


8. COURTS—HOLDING OF COURT OF APPEALS THAT THERE 
WAS EVIDENCE TO TAKE QUESTION TO JURY NOT IN 
CONFLICT WITH DECISIONS OF SUPREME COURT, 
WHICH HAS NEVER RULED ON THE SAME OR SIMILAR 
STATE OF FACTS. 


Holding of the Court of Appeals that there was evidence to take to 
the jury the question of insurer’s vexatious refusal to pay is not in con- 
flict with the decisions of the Supreme Court, whether or not it is a cor- 
rect application of the general principle announced by the Supreme Court, 
the Supreme Court never having ruled with respect thereto on the same 
or a similar state of acts. 


(For other cases, see Courts, Dec. Dig. § 231[4].) 


Certiorari to St. Louis Court of Appeals. 

Certiorari by the State of Missouri, on the relation of the Agricultural 
Insurance Company of Watertown, N. Y., against Wm. H. Allen and 
others, Judges of the St. Louis Court of Appeals. Writ quashed. 


Leahy, Saunders & Walther, of St. Louis, for relator. 
Abbott, Fauntleroy, Cullen & Edwards, of St. Louis, for respondents. 


RaGLanD, J. Original proceeding by certiorari. Relator alleges that 
the opinion of the St. Louis Court of Appeals in the case of Rabok 
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Manufacturing Co. v. Agricultural Insurance Co. of Watertown, N. Y., 
reported in 236 S. W. 916 and following contravenes, in certain particu- 
lars, prior rulings of this court. In response to our writ the record has 
been certified here for review. 

The suit was on a policy of fire insurance; the plaintiff obtained judg- 
ment in the circuit court for the face of the policy and interest and at- 
torney fees as for a vexatious refusal to pay; the judgment, on defend- 
ant’s appeal, was affirmed by the Court of Appeals. As disclosed by the 
opinion of the latter court, the salient facts of the case are briefly these: 

Plaintiff was engaged in the manufacture of paints. The policy cov- 
ered machinery, equipment, and fixtures, and plaintiff’s “stock in trade, 
consisting principally of paint, dried and in oil, paint pigments, oils, miner- 
als, colors, manufactured, unmanufactured and in the process of manu- 
facture, and all materials and supplies used in and for the manufacture, 
storage, shipping, packing, and sale thereof; on barrels, drums, cans, boxes, 
stationery and advertising matter, and all merchandise and material con- 
stituting their stock in trade and incident or necessary to the business as 
conducted by them.” 

The policy contained what was therein designated “work and ma- 
terials clause.” The pertinent portion thereof was as follows: 


“This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void * * * if (any usage or custom 
of trade or manufacture to the contrary notwithstanding) there be kept, 
used or allowed on the above-described premises, benzine, benzole, dyna- 
mite, ether, fireworks, gasoline, Greek fire, gunpowder exceeding twenty- 
five pounds in quantity, naphtha, nitroglycerine or other explosives, phos- 
phorus or petroleum or any of its products of greater inflammability than 
kerosene oil of the United States standard.” 


Plaintiff at all times, both before and after the issuance of the policy, 
used large quantities of naphtha in the manufacture of its paint. Such 
use was necessary and essential to the carrying on of its business and 
was in accordance with a custom universally followed by manufacturers 
of paints of the character of that manufactured by plaintiff. However, 
plaintiff never kept any naphtha in the building on its premises except that 
actually in use in the process of manufacturing paint. 

All forms of naphtha are of “greater inflammability than kerosene oil 
of the United States standard.” Notwithstanding, on the date of the fire 
no agreement had been indorsed upon the policy permitting the use of 
naphtha on the premises occupied by the property insured. 

At the trial of the cause evidence was offered by plaintiff tending to 
show that the person who solicited the insurance and delivered the policy 
was the agent of the defendant and at such times had full knowledge of 
the use made of naphtha by plaintiff in its business of manufacturing 
paint; evidence contra was offered by defendant. 

At the close of plaintiff’s case and again at the close of all the evi- 
dence, the defendant asked an instruction in the nature of a demurrer to 
the evidence. In each instance its request was refused. By instruction 
No. 1 given for plaintiff the trial court instructed the jury: 


“* %* * Tf you believe that plaintiff was engaged in manufacturing 
paints in the building situated at Nos. 102-104 South Commercial Street, 
St. Louis, Mo., at and before the time the policy was issued, and that the 
plaintiff on said date and prior thereto used naphtha, petroleum,,or any of 
its products of greater inflammability than kerosene oil of the legal stand- 
ard, and if you further believe that said products were necessarily used 
in the process of manufacturing paint, and the use of said products was 
usual and indispensable to the business conducted by plaintiff, and if you 
further believe that on said date W. R. Berry was the agent of the de- 
fendant, as explained and defined in other instructions, and that he had 
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been informed and knew before and at the time he issued the policy that 
plaintiff was using such grade of naphtha or petroleum products in manu- 
ufacturing paint, then you are instructed that the use of naphtha or such 
petroleum products did not avoid the policy, and your verdict should be 
for plaintiff.” 


By plaintiff's instruction No. 2 the jury was told that if certain facts 
were found by them they were authorized to further find that Berry was 
defendant’s agent._ 

An instruction given for defendant, No. 4, after telling the jury that 
no condition or provision of the policy could be waived by any officer or 
agent of the company except by written waiver indorsed upon or attached 
to the policy, proceeded as follows: 


“You are further instructed that by the terms of said policy the hav- 
ing, using, or keeping upon the insured premises of naphtha is prohibited, 
and that there is no consent of the defendant in writing indorsed in or on 
said policy waiving said provision of said policy. And you are further 
instructed that the burden of proof is upon the plaintiff to establish to 
your satisfaction by the greater weight or preponderance of the credible 
testimony in this case, before you can find in favor of the plaintiff, that 
defendant or some agent duly authorized by it to sign policies of insur- 
ance for defendant, with knowledge of the facts at the time, did waive 
compliance by plaintiff with said provision of said contract before said 
fire.” 


[1] I. With reference to defendant’s assignment of error based upon 
the trial court’s refusal to sustain its demurrers to the evidence, the Court 
of Appeals ruled that, if naphtha was an essential ingredient for the man- 
ufacture of paint and “incident or necessary to the business as conducted” 
by plaintiff, it was included in the property insured as described in the 
policy, and its use did not avoid the policy notwithstanding a printed por- 
tion thereof so provided; whether its use was in fact incident or neces- 
sary to plaintiff's business was, under the evidence, for the jury to de- 
termine. In this connection it was impliedly held by the court that, if the 
use of naphtha was incident and necessary to the business as conducted 
by the plaintiff, the insurer was conclusively presumed to have known of 
such use and to have assented thereto, and that it was not necessary there- 
fore for plaintiff to have shown actual knowledge on the part of defend- 
ant’s officers or agents as the basis of a waiver. This holding relator 
contends is in conflict with the ruling in Kenefick-Hammond Co. v. Fire 
Ins. Society, 205 Mo. 294, 103 S. W. 957. 

In support of the holding just referred to the Court of Appeals cited 
Archer v. Ins. Co., 43 Mo. 434. In that case the policy covered “a wagon- 
maker’s shop and materials used in manufacturing wagons,” and it con- 
tained a provision that the insurer would not be liable for damages oc- 
casioned by “explosions caused by gunpowder, gas, or explosive sub- 
stances.” The upper story of the building insured was used as a paint- 
shop, where were kept paints, oils, and other materials for painting wag- 
ons, and among the material was about half a barrel of benzine used in 
mixing paints, and which was proved to be of a very inflammable nature. 
The fire broke out in the paintshop, and in that part of it where the ben- 
zine was kept. Defendant denied that it had any notice that a paintshop 
was kept in the building, or that benzine was kept there, and contended 
that the keeping of the paintshop and benzine in the building violated the 
policy. It was shown in the evidence that a paint shop was a common 
part of a wagon-maker’s shop; that paints were used as materials for 
manufacturing wagons, and were customarily kept in the building for that 
purpose, and that benzine had been used for several years as a material 
for mixing paint. The evidence was objected to, but admitted. The 
question for determination was stated as follows: 
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“The paints and benzine, disconnected and by themselves, would be- 
long to the class designated as extrahazardous, and therefore excluded 
from the terms of the policy. But as it was proved that they were ma- 
terials usual and customary in the manufacture of wagons, and generally 
kept in the same shop where wagons were made, the question is, Were 
they not included and covered by its terms?” 


In answering this question, Judge Wagner in delivering the opinion 
of the court said: 


“The testimony introduced in this case was plainly admissible. Among 
the articles insured were materials used in manufacturing wagons. To 
determine what articles were covered by the policy, it was necessary to 
ascertain the kind of articles usually used in that kind of business. This 
rendered the proof clearly competent. The evidence showed that a paint- 
shop and the materials used for mixing paint were usual and customary 
in establishments for the manufacturing of wagons. The shop and the 
materials were thus brought within the description of the policy and cov- 
ered by it. With the aid of the proof given, the shop and the materials 
must be construed to be within the policy as much as if they had been 
specifically mentioned. The insurer must be presumed to know what is 
generally included in a wagon manufacturing establishment; and when 
the insurance was made, all the customary articles were included, and 
the printed conditions prohibiting them to be kept were plainly repugnant 
to the written clause insuring them.” 


He also cited with approval Harper v. New York Ins. Co., 22 N. Y. 
441, wherein it is said: 


“By insuring the plaintiffs’ stock with the privilege of a printing of- 
fice and book bindery, the use of such materials, including camphene, as 
were necessary in that business, was allowed. Otherwise the contract 
was a mere delusion. * * * An insurance upon the plaintiffs’ stock 
and business to be of no effect if a less should be occasioned by the com- 
brstion of an article constituting a part of that stock, and necessarily used 
in the business, would, I think, be an anomalous undertaking.” 


The Archer Case was cited and followed in Sims v. State Ins. Co., 
47 Mo. 54, 63, 4 Am. Rep. 311, and in Renshaw v. Ins. Co., 103 Mo. 595, 
605, 15 S. W. 945, 23 Am. St. Rep. 904. Relator contends, however, that 
it was, in effect. overruled by -Kenefick-Hammond Co. v. Ins. Co., supra. 
The policy in this last case described the property insured in this lan- 
guage: 

“Their stock of supplies consisting of hay, grain and feed, scrapers, 
wagons, plows and other tools and supplies, kept in their warehouse; all 
while contained in the one and one-half story brick building * * * on 
lots No. 14 and 15, block No. 3, * * * Aurora, Missouri.” 


The insured were railroad contractors engaged in grading a railroad 
some miles from Aurora. They used dynamite in blasting rock encoun- 
tered in their work. They kept a powder magazine about a mile and a 
half or two miles from the city of Aurora, where they usually kept their 
powder and dynamite. They did not ordinarily keep powder or dyna- 
mite in the building described in the policy, but the building was used to 
store grain, hay, plows, scrapers, and such articles, while not in use, and 
occasionally men, in the insured’s employ. were permitted to sleep in the 
warehouse. The building was close to the center of the city of Aurora. 
Under the city ordinances no one was allowed to keep within the fire 
limits of the city, or within one block of the public square, or any school 
house or church, a greater quantity of blasting powder than 25 pounds, 
or a greater quantity of dynamite than 1 pound. At the time the policy 
was issued no powder or explosive of any kind was stored or kept in the 
building described in the policy, and up to that time nothing of the kind 
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had been kept or stored therein. On the contrary, the insured had kept 
their explosives, except stich as were in use along the line of work, in a 
powder magazine constructed and located for that express purpose. All 
merchants doing business in Aurora, who handled powder, also had pow- 
der magazines located out of the city, and it was not usual or customary 
for such merchants to keep or allow about their business houses any ex- 
plosives except in small quantities. On the day the fire occurred, how- 
ever, there was contained in the building described in the policy 2 tons 
of dynamite. This explosive had been temporarily stored therein until 
it could be removed to insured’s magazine. 

It will thus be seen that the facts in the Archer Case and those in the 
Kenefick-Hammond Co. Case are entirely dissimilar. In the latter, with 
reference to the policy there involved, it was held that dynamite was not 
embraced within the language used to describe the property insured, and 
that its storage in the insured’s warehouse was not incident or necessary 
to the conduct of their business, nor was such storage usual or customary. 
A reading of the opinions in the two cases does not even suggest a con- 
flict of ruling. 

The policy in the Kenefick-Hammond Co. Case contained a provision 
identical in language with the “work and materials clause’ quoted in this, 
and which provided that the policy should be void if any of the prohibited 
articles were kept or used on the premises, “any usage or custom of trade 
or manufacture to the contrary notwithstanding.” It is claimed that this 
distinguished the Kenefick-Hammond Co. Case and the case at bar from 
the Archer Case. As to this contention it is sufficient to say that the ef- 
fect of the language just quoted was in no way referred to or considered 
in the Kennefick-Hammond Co. Case. The decision was put upon the 
broad ground that the description of the property insured, as set forth 
in the policy, did not embrace dynamite, nor imply the storage or use of 
dynamite in connection with such property, and consequently that the 
language of the policy did not of itself operate to charge the insurer 
with notice of the presence of dynamite on the premises covered, prior 
to the occurrence of the fire. That holding is not contravened in any way 
by the one under review. 

[2, 3] Relator devotes a substantial part of its brief to the settling 
forth of an elaborate argument in support of the proposition that the 
rate or premium exacted conclusively shows that the keeping or use of 
explosives on the premises covered by the policy was not within the con- 
templation of the parties to the contract. But the public rating record, 
which relator under the statute was required to maintain and from which 
such inference might be drawn, is nowhere shown or referred to in the 
record. We cannot take judicial notice of it, even if it is on file in the 
office of the superintendent of insurance. Furthermore, no question with 
reference to the rate of premium charged as bearing upon the construction 
to be placed upon the policy was presented to the Court of Appeals or 
considered by it. It is obvious that the record affords no basis for the 
consideration of the contention now pressed. 

[4] II. Relator next insists that the instructions given were in con- 
flict, and that the Court of Appeals, in failing to reverse the judgment 
on that ground, disregarded repeated rulings of this court, It is asserted 
that even instructions 1 and 2, given for plaintiff, involved contradictions. 
As to this we find ourselves wholly unable to agree with relator’s learned 
counsel. Instruction 1 by its terms incorporated instruction 2, and they, 
in fact, constituted but one instruction, the several portions of which were 
entirely consistent. It was separable, however, into two distinct parts. 
The first submitted to the jury the question whether “said products (naph- 
tha) were necessarily used in the process of manufacturing paint, and the 
use of said products was usual and indispensable to the business con- 
ducted by the plaintiff;” the second submitted for the jury’s further find- 
ing whether “Berry was the agent of the defendant, as explained and de- 
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fined in other instructions (instruction 2), and that he had been informed 
and knew before and at the time he issued the policy that plaintiff was 
using such grade of naphtha.” The Court of Appeals held that the facts 
set forth in the first part of the instruction, if found affirmatively, estab- 
lished defendant’s liability and made a complete case for plaintiff, and in 
so doing was well within the doctrine announced and followed in the 
Archer Case. It declined to pass upon the second part of the instruction, 
as to whether there was sufficient evidence to authorize the giving of it, 
and whether the facts therein hypothesized warranted the conclusion of 
law based thereon, holding that the plaintiff had thereby assumed an un- 
necessary burden, with respect to which the defendant had no ground of 
complaint. and this holding in no way contravened any ruling of ours. 

[5, 6] Defendant’s instruction No. 4 was in conflict with the plain- 
tiff’s instruction, the first part as well as the instruction considered as a 
whole. If the first part of plaintiff's instruction complete within itself, 
was a proper direction to the jury, as the Court of Appeals held and as 
we hold, then defendant’s instruction No. 4 was erroneous. It cannot 
complain, however, of error that it invited. The Court of Appeals so 
ruled, and its ruling is in entire accord with our decisions in dealing with 
the same question. Hall v. Railroad, 219 Mo. 553, 591, 118 S. W. 56. 

[7] III. It is next contended that the Court of Appeals disposed of 
the case on a different theory from that upon which it was tried in the 
court below. The theory of the case referred to relates to the question of 
waiver. On the trial of the case, plaintiff endeavored to establish a waiver 
by defendant of the provision of the policy prohibiting the use of naphtha, 
in two ways: First, by offering evidence tending to prove that the use of 
naphtha in the manufacture of paint was not only usual and customary, 
but necessary and indispensable, from which the presumption would arise 
that defendant knew of its use by plaintiff and consented thereto; second, 
by introducing evidence which tended to show that Berry, the insurance 
breker, was the agent of the defendant, and that he knew of the use of 
naphtha by plaintiff at the time of and prior to the delivery of the policy, 
and made no objection thereto. In the Court of Appeals plaintiff did not 
abandon its position that waiver was shown by each of the two characters 
of proof it had tendered, but the court held that the first was sufficient 
and declined to rule with respect to the second. With reference to “the 
theory of the case,” the Court of Appeals said: 


“This is not deciding the case upon a different theory than that on 
which it was tried in the court below, but upon the same theory with this 
element omitted.” 


Our attention has not been called to anything we have written on the 
subject with which this is in conflict. See Kenefick-Hammond Co. v. 
Fire Ins. Society, supra, 205 Mo. loc. cit. 310, 103 S. W. 957. 

[8] IV. Relator further contends that the Court of Appeals’ hold- 
ing that there was evidence to take the question of vexatious refusal to 
pay to the jury is in conflict with decisions of this.court. The opinion 
recites: : 


“J. F. Fry, who was vice president of plaintiff company, testified that 
when he took up the matter of adjustment with Mr. Fargo, the adjuster 
for the defendant, and made demand on him for payment, he (Fargo) 
stated that he was not ready to settle; that he had not been near the plant 
and did not intend to go near it; and that ‘there was nothing doing.’ The 
adjuster refused to take up the question of the cause of the fire, or to as- 
certain the loss and damage, unless plaintiff would sign a nonwaiver 
agreement. We think, when all these facts and circumstances are taken 
into consideration, that it made a question for the consideration of the 
jury as to whether or not defendant was liable for attorney’s fees.” 


We have always consistently ruled that— 
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“If from all the evidence, facts and circumstances in the case, the 
jury has the right to infer a vexatious refusal to pay, then the issues 
should be submitted to the jury.” Fay v. Ins. Co., 268 Mo. 373, 390, 187 
S. W. 861, 865. 


The opinion shows that the Court of Appeals clearly recognized this 
general principle. Whether it made a correct application of it, on the 
facts of the case before it, is not for us to determine; it is enough to say 
that we have never ruled with respect thereto on the same or a similar 
state of facts. 

In view of what has been said, it is apparent that our writ was im- 
providently issued and should be quashed. 

It is so ordered. 


All conccur. 
a 


STATE ex ret, SCOTTISH UNION & NATIONAL INS. CO. OF 
EDINBURGH, SCOTLAND, v. ALLEN er At., Jupces. (No. 23416.) 


(Supreme Court of Missouri, Division No. 1. July 31, 1923. Rehearing 
Denied Aug. 15, 1923.) 


254 Southwestern Reporter, 198. 


Certiorari to St. Louis Court of Appeals. 


Certiorari by the State of Missouri, on the relation of the Scottish 
Union & National Insurance Company of Edinburgh, Scotland, against 
William H. Allen and others, Judges of the St. Louis Court of Appeals. 
Writ quashed. 


Leahy, Saunders & Walther, of St. Louis, for relator. 
Abbott, Fauntleroy, Cullen & Edwards, of St. Louis, for respondents. 


RaGLanpD, J. Certiorari. It is sought in this proceeding to quash the 
record and opinion of the St. Louis Court of Appeals in the case of Rabok 
Manufacturing Co. v. Scottish Union & National Insurance Co., 236 S.-W. 
918. The rulings challenged are substantially the same as those reviewed 
in State ex rel. Agricultural Insurance Co. of Watertown, N. Y., v. 
Allen et al. (No. 23414, Mo. Sup.) 254 S. W. 194. What was said in that 
— fully disposes of all of the questions raised in this adversely to re- 
ator. 

Our writ is accordingly quashed. 

All concur. 


————.- oC 


STATE ex ret, AZTNA INS. CO. v. ALLEN et at., Jupces. 
(No. 23415.) 


(Supreme Court of Missouri, Division No. 1. July 31, 1923. Rehearing 
Denied Aug. 15, 1923.) 


254 Southwestern Reporter, 198. 


Certiorari to St. Louis Court of Appeals. 

Certiorari by the State of Missouri, on the relation of the A®tna In- 
surance Company, against William H. Allen and others, Judges of the St. 
Louis Court of Appeals. Writ quashed. 


Leahy, Saunders & Walther, of St. Louis, for relator. 
Abbott, Fauntleroy, Cullen & Edwards, of St. Louis, for respondents. 
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RaGLanp, J. Certiorari to quash the record and opinion of the St. 
Louis Court of Appeals in the case of Rabok Manufacturing Co. v tna 
Insurance Co., 236 S. W. 923. The facts and rulings presented for re- 
view in this case are substantially the same as those in State ex rel. 
Agricultural Insurance Co. of Watertown, N. Y., v. Allen et al. (No. 
23414, Mo. Sup.) 254 S. W. 194, and State ex rel. Scottish Union & Na- 
tional Insurance Co. v. Allen et al. (No. 23416, Mo. Sup.) 254 S. W. 198. 
For that reason the conclusions reached in those cases are decisive of this. 

It follows that our writ should be quashed. It is so ordered. 

All concur. 


TURNER, DENNIS & LOWRY LUMBER CO. v. ST. PAUL FIRE 
& MARINE INS. CO. er aL. (No. 1019.) 


(United States District Court, D. Montana. May 17, 1923.) 
290 Federal Reporter, 541. 


1. INSURANCE— POLICIES CONSTRUED AS OTHER CON- 

TRACTS. 

Fire insurance policies are contracts, subject to the law of contracts, 
and are construed and interpreted as other contracts are, though subject 
to some special rules or principles evolved by their peculiar character and 
the exigencies of the insurance business. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2, INSURANCE—AGENCY, CONTRACT TO MAINTAIN INSUR- 
ANCE FOR BENEFIT OF ANOTHER HELD NOT TO CRE- 
ATE; “INDEPENDENT CONTRACTORS.” 


An agreement by sellers of lumber, who remained in possession, with 
an interest in its resale, to keep insurance on the lumber to a stated 
amount, loss payable to buyer, did not make them buyer’s agents in pro- 
curing insurance, but in doing so they were “independent contractors,” and 
the insurer had no contractual relation with the buyer as respects right to 
cancellation by agreement between seller and insurer, 


(For other cases, see Insurance, Dec. Dig. § 246.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Independent Contractor.) 


3. INSURANCE—CANCELLATION; CONSENT OF THIRD PER- 
SON BENEFICIARY NOT ESSENTIAL TO CANCELLATION. 


A fire policy may be canceled by mutual agreement of the parties 
thereto, and the consent of a third person, to whom loss is made payable, 
is not essential to such cancellation, 


(For other cases, see Insurance, Dec. Dig. § 246.) 


4. INSURANCE—POLICY HELD SUBJECT TO CANCELLATION 
BY MUTUAL AGREEMENT OF PARTIES. 


Where among the conditions of a policy was one authorizing cancel- 
lation by insured at any time and by insurer on five days’ notice, a stipula- 
tion that “the conditions hereinbefore contained” should not apply to one 
to whom loss was made payable held not to protect such beneficiary from 
cancellation of the policy by mutual agreement of insurer and insured. 


(For other cases, see Insurance, Dec. Dig. § 246.) 
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5. INSURANCE--CHATTEL MORTGAGE, POLICY HELD NOT 


AVOIDED BY, AS TO ONE TO WHOM LOSS WAS MADE 
PAYABLE. 


Where it was a condition of a policy that it should be void if the 
property was or should become incumbered by chattel mortgage, a chattel 
mortgage on part of the property held to avoid the policy as to insured, 
but not as to one to whom loss was made payable, which by stipulation was 
protected from the conditions of the policy. 


(For other cases, see Insurance, Dec. Dig. § 311[1].) 


At Law. Action by the Turner, Dennis & Lowry Lumber Company 
against the St. Paul Fire & Marine Insurance Company and others. Judg- 
ment for defendants. 


Hall & Pope, of Missoula, Mont., and Rees Turpin, of Kansas City, 
Mo., for plaintiff. 

‘John E. Patterson, of Missoula ,Mont., and E. Eugene Davis, of Spo- 
kane, Wash., for defendant insurance company. 

H. H. Parsons, of Missoula, Mont., and Gunn, Rasch & Hall, of He- 
lena, Mont., for defendants Dolan & Henderson, 


Bourguin, D. J. In this action upon a standard fire insurance policy 
the pleadings, issues tried in course of trial, and competent evidence war- 
rant brevity and the following findings and conclusions (the Supreme 
Court long since ruled that findings eo nomine, thus informally in opinion 
or decision, require full review on error): 

Between plaintiff and defendants Donlan & Henderson was a con- 
tract for purchase by the former of the latter’s lumber, and wherein the 
vendors agreed at their expense to maintain on the purchased lumber fire 
insurance to $25 per ‘M feet, loss payable to the vendee. See the case 
between them, 282 Fed. 421, 275 Fed. 71. 

At the time material herein, some 1615 M feet so purchased and in 
which the vendors still had a contingent interest, and some 941 M feet 
owned by the vendors, were piled in the vendors’ yards. Aside from this 
policy in suit, this lumber was overinsured in respect to both owners and 
in respect to the vendors’ engagement to insure as aforesaid. However, 
a policy having been canceled by an insurer, Shlick, defendant company’s 
agent, offered to replace the insurance, and the vendors accepted. Ac- 
cordingly the policy in suit was issued by the defendant company on July 
25, 1921, the premium was charged to the vendors, and the agent delivered 
the policy to the vendee. 

This policy insures Donlan & Henderson in amount not exceeding 
$20,000 against fire loss to lumber described in a cover slip—‘“their own 
* * * or sold but not removed,” and while piled in their yards. Other 
slips are attached, one of watchman warranty, and one of “loss payable” 
to plaintiff, not to exceed $25 per M, its “equity” therein. 

Among the conditions of the policy are that the entire policy shall be 
void if the property be or become incumbered by chattel mortgage, that 
the policy “shall be canceled at any time at the request of the insured, or 
by the company by giving five days’ notice of such cancellation,” and that 
“if, with the consent of this company, an interest under this policy shall 
exist in favor of a mortgagee, or of any person or corporation having an 
interest in the subject of insurance, other than the interest of the insured 
as described herein, the conditions hereinbefore contained shall apply in 
the manner expressed in such provisions and conditions of insurance re- 
lating to such interest as shall be written upon, attached, or appended 
hereto,” 
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About three weeks after policy issued, Shlick phoned to Henderson 
request for the premium, and some conversation followed in reference to 
which is no real conflict. Henderson testifies he told Shlick that he 
“would have to look” to plaintiff for the premium; “that we were not 
writing insurance for” plaintiff. On cross-examination, “I stated this: 
That unless they returned the policy—unless I got the policy for us—I 
didn’t feel like paying the premium.” He adds: “That was as near as I 
came to canceling the policy; now, that is my recollection of it;” that he 
knew nothing of the terms of the policy; “personally we didn’t claim 
that policy” until they filed their cross-complaint herein; that as far as 
they were concerned they had no insurance in defendant company. 

' Shlick testifies Henderson said: “I am not going to take any more 
insurance for’ plaintiff, “and we are not going to pay for any policies 
we haven’t got, and if you wrote such a policy for us you can cancel it.” 
He further testifies he then, on August 16, 1921, canceled the premium 
charge upon his records, and wired plaintiff that “Donlan Henderson can- 
celed St. Paul policy * * * return policy at once unless you want this 
transferred in your name and will pay premium.” 

Plaintiff’s counsel, by it advised of the telegram, opened a contro- 
versy with defendant company and its agents in respect to power to can- 
cel so far as plaintiff was concerned, in view of the slip loss payable to 
it, and on August 24, 1921, “to complete” its records, the insurer mailed 
to plaintiff due notice of cancellation on five days’ notice. In the mean- 
time plaintiff tried and failed to secure additional insurance. August 27, 
1921, fire destroyed all the lumber. At no time did anyone pay or offer 
to pay the premium on this policy. When this policy issued, prior thereto 
and to the fire, that part of the lumber owned by Donlan & Henderson 
was subject to a chattel mortgage to secure their note for $25,000, and 
all of the lumber was subject to this plaintiff’s attachment issued in the 
reported case aforesaid, was in the custody of the marshal, and the facts 
of the attachment and custody were noted upon the policy. In view of 
the premises, it is believed and found that timely before the fire and on 
August 16, 1921, this policy was canceled or rescinded by mutual consent 
or agreement by and between Donlan & Henderson and defendant com- 
pany, and canceled, not only as to them, but as to plaintiff as well. 

[1] Fire insurance policies are contracts, involve and are subject to 
the law of contracts, and are construed and interpreted as other contracts 
are, though subject to some special rules or principles evolved by their 
peculiar character and the exigencies of the insurance business. The pre- 
sumption is that this policy reduces to writing the express or implied 
agreement of the brief oral negotiation between Donlan & Henderson and 
Shlick. 

[2] In so far as it is for the benefit of plaintiff, it is to be imputed to 
the contract between plaintiff and Donlan & Henderson, wherein the latter 
engaged not to insure plaintiff nor for plaintiff, but to maintain insurance 
equal to $25 per M, loss payable to plaintiff. In performance, Donlan & 
Henderson were in no sense plaintiff's agents, actual or assumed, previ- 
ously authorized or subsequently ratified but were independent contractors, 
with all the latter’s discretion, judgment, and control in respect to methods 
and instrumentalities. Their right of selection of insurers, policies, terms, 
and premiums, of placing, modifying, rescinding, and renewing insurance, 
was exclusive, and with which plaintiff could not interfere. 

And this is true, whether plaintiff’s status was a mere payment ap- 
pointee under the loss payable slip, or was an insured under the “sold, 
but not removed,” cover slip. (It is doubtful if the latter was intended, 
though, as one of the class incidentally insured, plaintiff would have the 
benefit.) In both contingencies the rights and powers of the independent 
contractors are the same and plenary. In both is the ordinary case of a 
contract that may in part inure to the benefit of a third party, and rescinded 
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before invoked or acted upon by the third party. The case is like in prin- 
ciple to that of a warehouseman, commission or other broker, bailee, or 
vendor who gratuitously, for a consideration, or for his own protection, in- 
sures goods in his possession. Such policies are ambulatory, shifting from 
goods to goods, and from owner to owner, as goods or titles change. 

{3] Although owners may have a contingent benefit therein, before 
loss incurred, at least, the insured possessor of the goods and the insurer 
have exclusive power over the contract or policy, and may rescind it, even 
as they made it. No principle requires that, to make or to rescind, the 
consent of perhaps many shifting owners of changing goods shall be 
secured. A possessor of goods, bound to shelter and protect them, may 
lease premises for that purpose, and, of course, change premises and lease 
at his discretion. No reason is perceived why he may not likewise change 
in respect to the shelter and protection of any insurance that he may place 
upon the goods. Even an agent not merely to insure, but to continuously 
maintain insurance, has this unlimited discretion. 

[4]° Nor is plaintiff’s case bettered by the aforesaid protective stipu- 
lation that “conditions hereinbefore contained” shall not apply to those 
who, with the insurer’s consent, have an interest in the policy and subject 
of insurance. It seems clear enough that stipulation protects plaintiff (by 
reason of the cover slip) from cancellation of the policy at the request of 
insured or on five days’ notice by insurer; for these compulsory cancel- 
lations are of the “conditions hereinbefore contained.” The instant can- 
cellation by mutual consent is not of that compulsory character, is not de- 
barred by them, and is not of the said “conditions hereinbefore contained.” 
This policy or contract was canceled or rescinded by mutual consent or 
agreement by and between insurer and insured. 

Taking the Shlick-Henderson conversation as a whole and in connec 
tion with the circumstances, it appears Henderson repudiated the contract 
or policy ostensibly because it contained insurance for plaintiff and in 
excess of any the vendors were bound to secure, refused to perform his 
part of it (that is, pay the premium), and gave leave to Shlick to cancel 
it. Note that he did not request Shlick to cancel the policy; he did not 
invoke his right to thus compel Shlick to cancel it; but he only tendered 
to Shlick an option to cancel it. 

In that situation the defendant company was not under compulsion to 
cancel the policy, but it rightfully could and did accept the tender, consent 
and agree to the proposal, and exercise the option. The result was a clear 
case of rescission or cancellation by mutual consent and agreement. And 
this was sufficiently made known by failure to secure and return the policy 
to Donlan & Henderson in lieu of cancellation, and by notice to plaintiff. 
The policy thus canceled, the contract rescinded was not revived by Shlick’s 
telegram that “Donlan Henderson canceled St .Paul policy,” nor by de- 
fendant company’s precautionary action to cancel on five days’ notice to 
plaintiff. 

[5] This determines the case for defendant company, but to dispose 
of all issues it is held that the chattel mortgage, though on only part of 
the lumber, “incumbered the property” within the ordinary meaning of 
this term in the policy, and, as in the policy provided, this failure of con- 
dition precedent renders the policy void so far as Dolan & Henderson are 
concerned, but otherwise in respect to plaintiff. The latter’s rights are 
preserved by the quoted protective stipulation aforesaid. 

In the ‘matter of the watchman warranty, in the circumstances of 
attachment and marshal’s custody of the lumber, recognized by the policy, 
if said warranty is not waived, the evidence does not preponderate in favor 
of the defense, does not prove that insured failed to exercise “due dili- 
gence * * * to keep a continuous watch” as by the warranty required. 

The foregoing is adopted as the special findings and conclusions of the 
court in this case. Costs to defendant company. 

Judgment accordingly. 
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PALERMO v. NORTHWESTERN NAT. INS. CO. OF MILWAUKEE 
ET AL. 


(New York Supreme Court, Special Term, Monroe County. April 9, 
1923.) 


201 New York Supplement, 106. 
(Syllabus by the Court.) 


1. PLEADING—SUMMARY JUDGMENT NOT GIVEN, WHEN IS- 
SUE OF FACT RAISED DETERMINABLE ONLY BY TRIAL. 


Under rule 113 of the Civil Practice Rules, summary judgment will 
not be given on an insurance policy, where an issue of fact is raised by 
the answer, of which the defendant is entitled to a trial. 


(For other cases, see Pleading, Dec. Dig. § 348.) 


(Additional Syllabus by Editorial Staff.) 
2. PLEADING—SEPARATE DEFENSES IN ACTION ON INSUR- 
ANCE POLICY HELD NOT SHAM, FRIVOLOUS, OR INSUF- 
FICIENT IN LAW. 


In action on insurance policy, separate defenses relating to fraud and 
misrepresentations, other insurance, explosives on the premises, and cause 
of the damage, held not sham and frivolous, within Civil Practice Rules, 
rule 103, or insufficient in law, within rule 109, so as to be stricken out. 

(For other cases, see Pleading, Dec. Dig. § 359.) 


Action by Salvatore Palermo against the Northwestern National In- 
surance Company of Milwaukee and others. On motion for summary 
judgment and to strike out answer. Motion denied. 


Louis E. Fuller, of Rochester, for the motion. 
Decker & Menzie, of Rochester, opposed. 


RopeNBECK, J. [1] The plaintiff is not entitled to the relief asked 
for on this motion. A demand on an insurance policy may be a liquidated 
one, depending upon circumstances. But in this case there are substantial 
issues presented which the defendant insurance commpany has the right to 
have tried. The rule relating to summary judgment applies only to cases 
where no defense exists, and no substantial issue is raised by the answer 
and affidavits, if any, in support of the answer. 

The rule for summary judgment came into our procedure from the 
English practice (Order 3, rule 6) through the suggestion of the Board 
of Statutory Consolidation. Report 1915, § 44, r. 306; Report 1919, § 30, 
rr. 230, 231, 232. It imported a new principle into our practice, namely, 
that a pleading may be stricken out in certain cases although on its face 
it purports to raise an issue. We have the rules that judgment may be 
given on the pleadings (Civil Practice Rules, rule 112); that a sham, 
frivolous, irrelevant, redundant, repetitious, unnecessary, impertinent, or 
scandalous pleading or one which tends to prejudice, embarrass, or delay 
the fair trial of an action may be stricken out (Id. rule 103); and that a 
pleading insufficient in law may be disregarded and stricken out (Id. rule 
109) ; but under these rules the pleadings are taken at their face value, 
while under the new rule they are appraised at their real value, and may 
be challenged by affidavits, and must then be sustained by proof by affi- 
davits of the actual facts. The rule is limited to certain classes of ac- 
tions, where no injustice is likely to be done in determining the case upon 
affidavits rather than by trial. The limitations in the English rule were 
retained by the Board of Statutory Consolidation in its first draft of the 
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proposed rule (Report 1915, § 44, r. 306); but in its second draft the lan- 
guage is much broader, and applies to any case in which either party for 
any reason is entitled to judgment upon the pleadings (Report 1919, r. 
231). It is a salutary illustration of expedition in getting at the merits 
of a defense, and with the provision relating to declaratory judgment 
(Civil Practice Rules, rules 210-214) presents an object lesson in a modern 
and enlightened procedure regulated by rules, which it is now held the 
Supreme Court has inherent power to enact (General Investment Co. v. 
Interborough Rapid Transit Co., 235 N. Y. 133, 139 N. E. 216, filed Feb- 
ruary 27, 1923). 

[2] The denials and separate defenses in this case all raise questions 
that can be determined only after a trial. The separate defenses relate 
to fraud and misrepresentations connected with the policy (Policy, fols. 
1-6), other insurance (Id. fols. 35-37), explosives on the premises (Id. 
fols. 44-51), and the cause of the damage (Id. fols. 59-61, 68-71). It 
cannot be said that these defenses are sham and frivolous, and come under 
the ban of rule 103, or that they are insufficient in law, under rule 109, 
or, as above stated, that summary judgment can be rendered, under rules 
112 and 113. 

Motion denied with $10 costs, with leave to defendant to file answer- 
——— within two days from the filing of this decision, if so 
advised. 


So ordered. 
————-- a 


GREAT AMERICAN INS. CO. v. FARMERS’ WAREHOUSE CO. 
(No. 11261.) 


(Supreme Court of Oklahoma. June 26, 1923.) 
217 Pacific Reporter, 208. 


(Syllabus by the Court.) 


1. CORPORATIONS—ERROR TO ENTER JUDGMENT IN FAVOR 

OF DEFUNCT CORPORATION. 

A corporation that has been declared to be defunct, inoperative, and 
dead by the proper authorities of the state cannot bring or maintain an 
action in its corporate name; and, when a suit is brought in the corporate 
name of the plaintiff, and it develops at the trial, that its charter has been 
revoked and its powers as a corporation have ceased, it is error to enter 
a judgment in its favor. 

(For other cases, see Corporations, Dec. Dig. § 630[1].) 


2. INSURANCE — AGENT STOCKHOLDER; FIRE INSURANCE 
POLICY WRITTEN ON PROPERTY OF CORPORATION IN 
WHICH AGENT STOCKHOLDER AND OFFICER, VOID. 


A man cannot be the agent of both parties to a transaction; and 
where the agent of an insurance company writes a fire policy covering 
property of a corporation in which he is a stockholder, director, and secre- 
tary and treasurer, without the knowledge or consent of the insurance 
company, such policy is void under the rule that a man cannot serve two 
masters. 

(For other cases, see Insurance, Dec. Dig. § 81.) 


3. CORPORATIONS—DENIAL OF CORPORATE EXISTENCE OF 
PLAINTIFF HELD NOT COLLATERAL ATTACK. 
Where a corporation sues in its corporate name, and defendant denies 
plaintiff's corporate existence, and offers evidence to show that plaintiff's 
corporate powers have been revoked, held not a collateral attack. 


(For other cases, see Corporations, Dec. Dig. § 29[2].) 
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Commissioners’ Opinion, Division No. 1. 

Appeal from District Court, Pontotoc County; J. W. Bolen, Judge. 

Action by the Farmers’ Warehouse Company against the Great Am- 
erican Insurance Company. From a judgment for defendant appeals. Re- 
versed, with direction to dismiss. 


This is an action brought by the Farmers’ Warehouse Company, a 
corporation, against Great American Insurance Company, a corporation, 
on an insurance policy purported to have been executed by the German 
American Insurance Company, a corporation, in the sum of $6,000, cov- 
ering loss by fire on cotton in bales owned and held by plaintiff in trust or 
on commission or on joint account for others, or sold but not delivered, 
while contained in Farmers’ Warehouse at Stonewall, Okl., for the term 
of two months from the 7th day of March, 1919, to the 7th day of May, 
1919. It is alleged in the petition that a fire occurred on the 23d day of 
March, 1919, and that there was cotton stored in said warehouse belong- 
ing to various farmers of the total value of $7,267.50, and it prays judg- 
ment for the sum of $6,000, with 6 per cent. interest from March 23 until 
paid. 

The defendant answered fully, by general denial and by a specific 
denial, alleging that the plaintiff has no legal capacity to sue, and avers 
that the plaintiff was not a corporation at the time of bringing this action, 
and is not now a corporation. Defendant admits that its name is the 
Great American Insurance Company, and that it is a corporation, and 
that its name was formerly German American Insurance Company of New 
York, and admits that the warehouse of plaintiff was destroyed by fire on 
the 23d day of March, 1919, and admits that its attorney wrote the letter 
of the date of May 28, 1919, set out at page 4 of said amended petition, 
and admits that it refused to make payment to plaintiff by reason of the 
pretended policy set out in its amended petition by reason of said loss 
by fire therein mentioned, and admits that the parties mentioned in said 
amended petition had cotton stored in said warehouse at the time of said 
fire. Defendant further answers that W. P. Rives was its agent at Stone- 
wall, Okl., and specifically denies that it over received $40.50 premium for 
said policy, or any other sum as premium, and denies that said pretended 
policy set out in plaintiff’s amended petition was ever issued and delivered 
to plaintiff, and says that no premium was ever paid therefor, and that 
no such policy was ever in force or effect, and denies liability thereon. It 
alleges that it never received any notice from said W. P. Rives that said 
pretended policy was ever issued, or that any premium had ever been paid 
to him therefor, and alleges that, at the time said pretended policy is al- 
leged to have been issued by said W. P. Rives, who was the agent of de- 
fendant at its Stonewall, Okl., agency and who it is claimed issued the 
policy upon which suit is brought, said W. P. Rives was a stockholder 
and owner of a part of the capital stock of the plaintiff, Farmers’ Ware- 
house Company; that he was one of the incorporaters, and subscribed the 
charter, and at the date of said pretended policy was a director in said 
Farmers’ Warehouse Company, and was its secretary and treasurer; that 
of these things the said W. P. Rives did not advise the defendant, and 
defendant did not give its consent to the issuance of said policy, and had 
no notice that such policy was issued until after the bringing of this ac- 
tion, and, by reason of said W. P. Rives being one of the incorporaters 
and one of the parties who subscribed the charter, and, being a stock- 
holder in said Farmers’ Warehouse Company and an owner of its capital 
stock at the time said pretended policy purported to have been issued, he 
was interested in having a policy issued to it because of his interest as a 
stockholder in said company, and issued the policy and transacted the 
business with reference thereto for his own benefit and in his own inter- 
est, and not for the benefit and interest of the defendant, of all of which 
the plaintiff had full knowledge, and without notice or knowledge or con- 
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sent of defendant, and by reason thereof said pretended policy was null 
and void; that defendant has in no manner ratified the acts of W. P. 
Rives, and has never admitted the validity of said policy, and has at all 
times denied any liability thereon, and has in no way waived its defense 
thereto, and by reason thereof no action can be maintained against this 
defendant upon said void policy by reason of the said loss by fire. 

Plaintiff replied by way of general denial, and also set up in its reply 
certain specific denials, and says that, if W. P. Rives was the agent ot 
defendant for the purpose of writing insurance, and the agent of the 
plaintiff at all, he was its agent for an entirely different and distinct pur- 
pose, and from the fact that the said Rives was the agent for the defend- 
ant for writing insurance and the agent of the plaintiff for a different 
and distinct purpose there was no conflict in his duty, and that such dual 
agency does not void the policy written by said agent, and the rule that 
one cannot serve two masters does not apply when loyalty to one involves 
no breach of duty to the other, and further alleges in said reply that the 
plaintiff was in no way beneficially interested in the cotton covered by 
said policy, as it was merely the custodian thereof, and that the real own- 
ers of said cotton covered by said policy were the several farmers named 
in the petition, and that, plaintiff not being beneficially interested in said 
policy, the fact that said agent of defendant was interested in this plain- 
tiff would in no way militate against the validity of said policy. 

Defendant filed a motion for judgment on the pleading, and also ob- 
jected to the introduction of any testimony. Both motions were over- 
ruled by the court, and the defendant excepted, and the case proceeded to 
trial before the court and jury, and the plaintiff called as a witness J. C. 
Walker, president of the Farmers’ Warehouse Company of Stonewall. 
This witness testified that he did not know there was a policy issued, and 
never saw it until something like a week after the fire, when it was found 
in the bank with Mr. Rives’ papers; that the company had never paid the 
premium on the policy, and never notified the company that they had taken 
this policy of insurance of any of the defendant’s agents; that Rives was 
one of the stockholders and secretary and treasurer and a director of the 
company at the time said policy was written and at the time the fire 
occurred. Witness then identified the warehouse receipts for the cotton in 
storage at the time of the fire. At the close of plaintiff’s testimony the 
defendant demurred to the evidence, which demurrer was overruled, and 
defendant excepted. Defendant also moved for a peremptory instruction 
in favor of defendant, which was overruled, and defendant excepted. 
The defendant introduced John C. Ingram, who was one of the managers 
of the Great American Insurance Company, with offices in the city of 
Chicago, Ill., who stated that they had supervision of all business of the 
company in Oklahoma, and that W. P. Rives was their agent in charge 
of their business at Stonewall during the year 1919; that it was Rives’ 
duty to report to them the issuance of all policies and certificates, and 
that he was the member of said defendant company who had charge of 
the reports of policies issued at Stonewall, Okl.; that the Great American 
Insurance Company did not know of the issuance of the certificates sued 
on, and never heard of it until after the fire; that he had never received 
any notice or report of the issuance of such certificate; that Rives never 
reported any such certificate, and that they never received the sum of 
$40.50 premium on said policy nor any other sum; that they knew nothing 
about such policy being issued until some time after the fire, when their 
adjuster reported it to them, and reported the fact that Rives was a stock- 
holder and an officer of the Farmers’ Warehouse Company. The defend- 
ant then introduced certain certified copies of documents in the office of 
the secretary of state and the corporation commission to show that the 
Farmers’ Warehouse Company had had its charter revoked, among which 
documents was the following: 
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“Whereas, the Farmers’ Warehouse Company of Stonewall, a cor- 
poration, having failed for a period of two years prior to May 20, 1918, 
to pay the annual state corporation license tax or fees, or to make any 
report required by chapter 72, Revised Laws of Oklahoma 1910, and the 
corporation commission having caused to be published the notice required 
in such cases by chapter 146, § 2, of Session Laws of Oklahoma 1917, and 
proof thereof having been filed as required by said section, and the secre- 
tary of state having been notified thereof, and proper notation in red ink 
opposite the name of said corporation having been made indicating the 
status of said defunct and inoperative corporation in the corporation index 
books in his office by the secretary of state, as required by said section 2; 
whereas, said corporation has not applied for reinstatement within six 
months from the date of such notification to the secretary of state, as re- 
quired by said section: 

“Now therefore, I, the undersigned, secretary of state of Oklahoma, 
pursuant to section 2 of chapter 146 of Session Laws of Oklahoma 1917, 
and by virtue of the power and authority in me vested, do declare said 
corporation, the Farmers’ Warehouse Company of Stonewall, to be de- 
funct and inoperative, and legally dead, and cause this record of the sec- 
retary of state to so indicate. 

“Done this 2d day of January, 1920. 

“Joe E. Morris, Secretary of State.” 


At the close of the testimony defendant filed a motion for a directed 
verdict, which was overruled by the court, and thereupon, the court di- 
rected the jury to return a verdict for the plaintiff and against the de- 
fendant in the sum of $5,283.22, with interest at 6 per cent. from July 25, 
1919, and costs, to which defendant excepted, and filed its motion for a 
new trial, which was overruled, and also filed a motion for judgment non 
obstante veredicto. This motion was overruled, and defendant excepted, 
and asked for an extension of time to prepare and serve case-made, which 
was duly served, settled, and signed, and the case appealed to this court. 


Geo. B. Rittenhouse, of Oklahoma City (Gordon Stater and P. T. 
McVay, both of Oklahoma City, on the brief), for plaintiff in error. 

Robert S. Kerr and J. F. McKeel, both of Ada, for defendant in er- 
for. 


Maxey, C. There are three controlling questions to be decided in this 
case: First, was the plaintiff, at the time of the commencement of this 
suit, a corporation, and entitled to do business as a corporation? Second, 
was the policy sued on ever issued and delivered and the premium paid so 
as to make it a binding obligation? Third, did the fact that Rives was a 
stockholder and an officer in the plaintiff corporation make’ him such an 
interested party that he could not act as the agent of the defendant in- 
stirance company in issuing the policy sued on? The fire in this case oc- 
curred on the 23d day of March, 1919. The evidence introduced by de- 
fendant in this case shows that on the 20th day of May, 1918, the corpora- 
tion commission had a notice published in the Ada Weekly News, printed 
in Ada, Pontotoc county, Okl., being the same county in which the plain- 
tiff, Farmers’ Warehouse Company, was located. On July 13 the editor 
of said paper made affidavit of publication showing publication. On the 
16th day of December, 1918, said Farmers’ Warehouse Company was noti- 
fied by the corporation commission that it had failed to pay for a period 
of two years the state corporation license tax, or to make any report, as 
required by statute, and notified said warehouse company that puublication 
had been made, as required by law, of its delinquency, and notified said 
warehouse company in order that they might comply with the statute in 
such case made and provided, but said warehouse company did not pay 
any attention to this notice, and it was carried on the books of the cor- 
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poration commission as a delinquent corporation, and was defunct and in- 
operative pending the time given by statute for it to reinstate and become 
an active corporation again. Not having complied with the statute, the 
secretary of state on January 2, 1920, issued its order declaring the Farm- 
ers’ Warehouse Company of Stonewall to be defunct and inoperative and 
legally dead. A copy of said order is set out in the statement of this case. 
This case was tried on the 22d day of January, 1920, just 20 days after 
the final order set out in the statement of this opinion declaring said 
Farmers’ Warehouse Company to be defunct, inoperative, and legally 
dead. It is not necessary for us to decide whether the plaintiff, Farmers’ 
Warehouse Company, had such a corporate existence as to entitle it to 
bring this suit in its own name, and we do not decide that question, but 
we hold that the order of the secretary of state issued 20 days before the 
trial of this case, declaring said corporation defunct, inoperative, and dead, 
had the effect of abating the suit. Possibly the suit might have been re- 
vived by proper proceedings; but the plaintiff did not seek to have it 
revived, and, so far as the record shows, it has been absolutely inopera- 
tive and dead since the 2d day of January, 1920. Section 7547, Revised 
Laws of Oklahoma 1910, as amended by chapter 146, Session Laws of 
1917, provides, among other things, that: 


“In addition to the other penalties provided in this act, if any corpora- 
tion has failed or hereafter shall fail for a period of two (2) years, to 
pay the annual state corporation license tax, or to make any report re- 
quired by chapter 72, Revised Laws 1910, the corporation commission shall 
prepare a list of such corporations and shall publish the same in this state 
in a newspaper of general circulation in the county where the principal 
office of the company is located, for a period of three successive issues. 
And, upon said publication being completed. a proof of publication being 
filed thereof, with corporation commission by such newspaper, said cor- 
poration shall thereupon be deemed defunct and inoperative and no longer 
competent to transact business within the state of Oklahoma; and no 
notification of such status by the corporation commission shall be neces- 
sary, and the secretary of state shall make proper notations in red ink 
opposite the name of any such corporation in the corporation index bocks 
of his office, indicating the status of such defunct and inoperative corpora- 
tions. Provided, that any such defunct corporations, upon the payment of 
all such delinquent taxes and fees, shall thereupon become reinstated, re- 
vived and operative again. Provided, further that when such reinstate- 
ment is not applied for within six months from the date of such notifi- 
cation to the secretary of state such defunct and inoperative corporation 
shalt become legally dead and the records of the secretary of state and 
corporation commission made to so indicate.” 


[1] It will be observed that this amendatory act adds new penalties 
for a corporation failing to comply with the law, etc. A legally dead, 
defunct, and inoperative corporation can no more institute or prosecute 
an action or recover a judgment in an action that can a dead man. There- 
fore, after a corporation has become legally dead, its power to sue in its 
corporate name or maintain an action and recover judgment in its cor- 
porate name no longer exists, except in so far‘as such power is expressly 
continued by statute. As a general proposition, a corporation’s power 
to sue in its corporate name or maintain a suit already commenced is ef- 
fectually extinguished by the order of the secretary of state, heretofore 
quoted. Thereafter it can maintain no action to enforce rights acquired 
during the life of its charter unless its capacity in this respect has been 
continued by the provision of its charter, or by statute. In the case of 
Eagle Chair Co. v. Kelsey, 23 Kan. 632, it is held: 


_ “When a corporation has been legally dissolved, by expiration of the 
time limited for its continuance by the terms of its charter or articles of 
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incorporation during the pendency of an action in the name of the cor- 
poration, held, not error for the trial court, in its discretion, and in fur- 
therance of justice, to refuse to enter judgment on a verdict in favor of 
the extinct corporation, and to set aside the verdict and grant a new trial, 
upon the payment of all costs by the defendants, although the existence 
of the corporation is not raised in the pleadings, and the expiration of the 
charter is proved by documentary testimony offered in behalf of the cot- 
poration.” 


In the case of MacRea v. Kansas City Piano Co., 69 Kan. 457, 77 
Pac. 94, we quote from the body of the opinion as follows: 


“The dissolution of a corporation operates as to it the same as the 
death of an individual. All its powers, prerogatives and authority—its 
life—ceased. All legal preceedings then pending were at once suspended. 
At the common law this termination of corporate powers became so radi- 
cal that a corporate debtor was entirely discharged of his obligation, and 
all actions by or against it were at once and forever abated; not even an 
execution on a judgment theretofore obtained could issue. Am. & Eng. 
Enc. (2d Ed.) vol. 9, p. 603; 10 Cyc. 1310. It is only in virtue of some 
statute authorizing it, or some principle of equity requiring it, that these 
results may be avoided, or pending proceedings may be farther prosecuted, 
or judgments already rendered enforced.” 


In the case of Imperial Film Exchange v. General Film Co. (D. C.) 
244 Fed. 985, the court held that the dissolution of the corporation is 
equivalent to the death of a natural person, citing numerous decisions. 
There is nothing in our statute that authorizes a defunct corporation to 
bring any action, nor is there any power given that authorizes it to con- 
tinue an action brought before it became defunct; but all power to bring 
or prosecute actions for the interest of a defunct corporation is vested 
in trustees. Numerous cases can be cited from the different states sus- 
taining the contention that the plaintiff in this suit, Farmers’ Warehouse 
Company, cannot maintain this action, and we might end this opinion here, 
but there are other questions involved that we think the parties are en- 
titled to have passed on. 

(2, 3] Second and third propositions considered together: It appears 
that the bond sued on in this case was written by W. P. Rives, who was a 
stockholder, director, and secretary and treasurer of the Farmers’ Ware- 
house Company; that he was also the local agent of the defendant insur- 
ance company; that the president, Mr. Walker, nor none of the other of- 
ficers of the warehouse company, had any knowledge that a policy had 
been issued, and did not know of the existence of the policy sued on until 
some days after the fire, when it was found among Rives, papers in his 
desk. Rives disappeared right after the fire, for some reason which is not 
disclosed by the record further than the testimony of Mr. Walker, who 
said he had not been seen him or heard from him since he disappeared al- 
though he had endeavored to locate him. Mr. Walker, the president of 
the company, admitted that he knew nothing of the policy having been is- 
sued until it was found in Rives’ desk; that there was no record of any 
premium ever having been paid, and, so far as he knew, none was ever 
paid. There is an old maxim, as old as Holy Writ, that a man cannot 
serve two masters; and our law books are full of cases holding that a 
man cannot act for two parties where they are both interested. We cite 
the following from our own court: In Evans v. Brown, 33 Okl. 323, 125 
Pac. 469, the court states the rule as follows: 


“No principle is better settled than that a man cannot be the agent 
of both the seller and the buyer in the same trarisaction, without the in- 
telligent consent of both. Loyalty to his trust is the most important duty 
which the agent owes to his principal. Reliance upon his integrity, fidelity, 
and ability is the main consideratien in the selection of agents; and so 
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careful is the law in guarding this fiduciary relation that it will not allow 
an agent to act for himself and his principal, nor to act for two principals 
on opposite sides of the same transaction. In such cases the amount of 
consideration, the absence of undue advantage, and other like features 
are wholly immaterial. Nothing will.defeat the principal’s right of rem- 
edy, except his own confirmation, after full knowledge of all the facts. 
Actual injury is not the principle upon which the law holds such trans- 
actions voidable. The chief object of the principle is not to compel res- 
titution where actual fraud has been committed, or unjust advantages 
gained, but it is to prevent the agent from putting himself in a position in 
which to be honest must be a strain on him, and to elevate him to a posi- 
tion where he cannot be tempted to betray his principal.” 


Kerr on Insurance states the rule as follows (section 79, p. 165): 


“An agent cannot bind his principal by acts in his own favor. The 
acts of an agent who represents both insurer and insured in the insuring 
of property are not binding on his principals unless ratified by them. An 
agent of an insurer who makes application to it for insurance on his own 
property, directly or indirectly for his own benefit, is acting for himself, 
and his acts or knowledge do not bind his principal. An insurance com- 
pany is not liable on a policy written by an agent for the company on 
property pledged to banks of which such agent was president or cashier, 
where the risk was declined by the company for other reasons than the 
agent’s interest in the property, of which fact the company was not in- 
formed, although the insured was not notified of such refusal until after 
the property was destroyed, where she knew of such agent’s interest in 
the property. But the fact that an insurance agent who issued a policy 
to a school district was at the same time director of the district will not 
avoid the policy, where the president, who was selected for that purpose, 
acted for the district in the matter and the agent didnot. But one who 
is a mere guard or watchman over property, and also the agent of an in- 
surance company, may , at the request of the owner, write a valid policy 
of insurance on such property in the company of which he is such agent.” 


In the case of Arispe Mercantile Co. v. Capital Insurance Co., 133 
Iowa, 272, 110 N. W. 593, 9 L. R. A. (N. S.) 1084, 12 Ann. Cas. 93, the 
syllabus of this case is as follows: 


“Insurance—Powers of Agent—Insuring Agent’s Property—Validity 
of Policy. Where the recording agent of an insurance company, who, as 
such agent, issued a fire policy, was one of the incorporators of insured, 
and at the date of the policy was a member of its governing body, antl 
did not advise the insurer of these facts or obtain its consent to insure 
the property, and it had no notice of the facts, the policy is void, under 
the principle that one cannot, as agent, transact business for his own 
benefit, though the agent acts in good faith, and the contract is fair and 
equitable.” 


In this case, at the close of the evidence, the court sustained a motion 
for an instructed verdict in favor of the defendant insurance company, 
and we quote from the opinion the following: 


“* * * The motion was based upon the following grounds: * * * 

“(3) That the defendant's agent who issued the policy was a stock- 
holder, treasurer, and director of the plaintiff company, of which fact the 
defendant was then entirely ignorant, and that said agent did not disclose 
his relation to the plaintiff company, nor procure defendant’s consent to 
the issuance of said policy, thereby effecting a legal fraud upon the de- 
fendant, and rendering the policy void. 

“The ruling on this motion could not in our judgment be sustained 
upon either the first or second ground assigned therefor. As to the third 
ground, we feel constrained to say that the ruling was correct. The facts 
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are not in dispute. At the date of the policy the plaintiff was a corpora- 
tion doing business in Arispe. Of this corporation, D. W. Stevenson [the 
insurance agent] was a director, and was the same time serving as its 
treasurer. He was also cashier and stockholder of a bank which held 
stock in the plaintiff company, and was at the same time recording agent 
of the defendant insurance company, and as such issued the policy in suit. 
Stevenson denied he owned any stock in the plaintiff company, but it ap- 
pears without dispute that he was one of the incorporators of the concern 
and a member of its governing body. He held these relations to the par- 
ties at the time he issued the policy, and there is no claim that he advised 
the insurance company of the facts or obtained its consent to insure prop- 
erty in which he was then personally interested. Under the prevailing 
rules of the law of agency we are compelled to hold :that a policy thus 
issued without notice to or constnt of the company creates no enforce- 
able liability. The practically universal holding of the courts is that such 
an unauthorized act of the agent violates the general principle that an 
agent cannot be permitted to put himself in a position where his own in- 
terests are antagonistic to those of his principal, and cannot as agent for 
his principal do or transact business for his own benefit.” 


We could multiply cases on this proposition, as nearly every state in 
the Union has passed on this question, and they universally hold that an 
agent cannot represent both parties to a transaction in which he is inter- 
ested; but we deem the foregoing citation sufficient for the purpose of 
this case, and we hold that, if Rives did in fact write up this policy before 
he absconded, and left it in his desk, and no premium was paid, the fact 
that he was acting as agent of the warehouse company ard also of the 
insurance company rendered the policy void, and a recovery cannot be had 
thereon. 

There is one other point discussed that we do not deem material, and 
that is, plaintiff contends that that part of defense set up in defendant’s 
answer which raises the question of the existence of plaintiff warehouse 
company as a corporation is a collateral attack. To this contention we 
cannot agree. Here is a corporation—at least it alleges that it is a cor- 
poration and brings the suit as a corporation; it: is not a collateral attack 
to deny that it has an existence as a corporation, but it is a substantial 
defense which the defendant has a perfect right to interpose, and, if the 
evidence establishes the fact that it is not a corporation, then the plain- 
tiff. must fail in his action, and it not a collateral but a direct attack on 
the corporate existence of the company, and as heretofore shown, the evi- 
dence in this case conclusively shows that the plaintiff, Farmers’ Ware- 
house Company, had become defunct and inoperative prior to the judg- 
ment in this case, and that plaintiff is not entitled to recovery. There are 
other errors assigned; but, inasmuch as what we have said disposes of the 
case, we deem it unnecessary to notice them. The trial court committed 
error in directing a verdict for the plaintiff, Farmers’ Warehouse Com- 
pany, and, for that and other reasons herein stated, the judgment of the 
trial court is reversed, with directions to dismiss the case. 


ee 


McGILLICUDDY v. NEW BRUNSWICK FIRE INS. CO. (No. 17723.) 
(Supreme Court of Washington. Aug. 29, 1923.) 
217 Pacific Reporter, 1000. 


1. INSURANCE—DELIVERY OF PROOF OF LOSS TO INSURER’S 
SOLICITING AGENT HELD SUFFICIENT. 
Delivery of proof of loss within 60 days to insurer’s soliciting agent, 
authorized to act for it in adjusting the loss, though he had no adjuster’s 
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license, held sufficient; such agent being authorized by Rem. Comp. State. 
§ 7081, to adjust losses for his principal without procuring an adjuster’s 
license. 

(For other cases, see Insurance, Dec. Dig. 538.) 


2. INSURANCE—MERE LACK OF LITERAL COMPLIANCE WITH 
POLICY PROVISIONS INSUFFICIENT TO AVOID LIABIL- 
rae. 

Lack of literal compliance with provisions of the policy is insufficient 
to avoid liability, where it does not contribute to the loss or injure insurer. 


(For other cases, see Insurance, Dec. Dig. § 615.) 





Department 2. 

Appeal from Superior Court, Lincoln County; Sessions, Judge. 

Action by J. J. McGillicuddy against the New Brunswick Fire In- 
surance Company. From a judgment of dismissal, plaintiff appeals. Re- 
versed and remanded, with directions. 


W. H. Mason, of Everett, and Merritt, Lantry & Baske, of Spokane, 
for appellant. 


PEMBERTON, J. Appellant instituted this action against respondent to 
recover $2,500 upon a fire insurance policy covering certain property de- 
stroyed by fire. 

After evidence was introduced on the part of appellant he rested his 
case. The respondent submitted the case without evidence, and the court 
directed a verdict for the appellant in the sum of $2,500. Thereafter the 
trial court granted a motion of respondent for judgment notwithstanding 
the verdict and dismissed the action, from which judgment of dismissal 
this appeal is taken. 

The principal point in controversy is whether or not the service of 
proof of loss upon the agent of the company who wrote the policy was a 
compliance with the policy providing for furnishing proof of loss. 

It appears that the trial court relied principally upon the case of Fer- 
denando v. Milwaukee Mechanics’ Ins. Co., 81 Wash. 244, 142 Pac. 693, 
wherein the statement was made that: 

“The law is well settled that a local agent has no such power where 
the only authority relied upon is proof of the fact that he solicited the 
insurance and, having reecived it, delivered the policy to the insured.” 


It appears that an insurance agent may adjust and settle the losses of 
a company without procuring an adjuster’s license. Section 7081, Rem. 
Comp. Stat., providing for the appointment of an insurance adjuster an- 
nually and providing that such insurance adjuster shall procure a license 
permitting him to adjust losses for authorized insurance companies, pro- 
vides in part as follows: 

“Provided, that an agent for a duly authorized insuranec company may 
adjust and settle losses for the company for which he is licensed agent 
without procuring an ‘adjuster’s’ license.” 


Immediately after the fire, in answer to a telegram from appellant, 
James H. De Veuve, the agent issuing the policy, sent the following tele- 
gram: 

Policies aggregating twenty-five hundred on mill five thousand on 
machinery and tools properly assigned to you October fifteenth and mailed 
to Mondovi Washington November tenth all in good order please advise 
when adjuster can accompany you to plant.” 

The testimony shows that thereafter the adjuster of the company, a 
Mr. Webster, in companv with Mr. Flagg, an adjuster for appellant, pro- 
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ceeded to investigate and adjust the extent of the loss for both appellant 
and respondent. Mr. Webster resided in Spokane, and when asked how 
he knew Mr. Webster appellant answered: 


“A. Mr. De Veuve, through De Veuve, I supposed, a telegram. Q. 
And you took up the matter with Mr. Webster, did you? A. I did. Q. 
Did you submit to him the different things he asked for? A. I did. Q. 
From time to time? A. Yes. Q. Did Mr. Webster come to the scene of 
the fire? A. He did. Q. About what time? A. About the 13th, I think, 
or 14th, or, 15th, I do not know just the date. Q. A few days after the 
fire? A. Yes; three or four days after.” 


{1, 2] The proof of loss was prepared and delivered to the soliciting 
agent, Mr. De Veuve, and from the testimony in this case, which is not 
disputed, we must hold that this soliciting agent was authorized to act for 
respondent. Since the respondent proceeded to adjust the loss we must 
presume that the proof of loss submitted to De Veuve, their agent, was 
duly delivered to respondent, and this proof being delivered within 60 
days was sufficient under the law. The mere lack of literal compliance 
with the provisions of the policy is insufficient to avoid liability. 

“The plain intent of the statute is that liability for losses shall not 
be avoided for a mere want of a literal compliance with the provisions 
of the policy which do not contribute to the loss or operate to the injury 
of the insurer.” Ramat v. California Insurance Co., 95 Wash. 571, 164 
Pac. 219; Boskovich v. Union Assurance Society, 98 Wash. 579, 168 Pac. 
166; Hatcher v. Sovereign Fire Assurance Co., 71 Wash. 79, 127 Pac. 588. 

It was error for the trial court to grant the motion of responent for 
judgment notwithstanding the verdict. The judgment is reversed and 
the case remanded, with directions to enter judgment in favor of appel- 
lant and against respondednt in the amount for $2,500 and costs. 


Main, C. J., and Fullerton, Parker, and Tolman, JJ., concur. 
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MARINE. 


BELLA S. S. CO. v. INSURANCE CO. OF NORTH AMERICA. 
(United States District Court, D. Maryland. May 23, 1923.) 
290 Federal Reporter, 992. 


1. INSURANCE—FALSE REPRESENTATIONS HELD TO AVOID 
- POLICY. 


Statements made by brokers for shipowners in an application for a 
valued policy of insurance, based on a valuation greatly exceeding the 
actual value of the vessel, that she was engaged on a profitable char- 
ter, which was in process of being renewed for another year and in 
answer to further inquiry that she was earning 6 per cent. on an invest- 
ment of $500,000, held materially false representations, which avoided the 
policy, on evidence showing that she had been operated for a year past 
at a loss and that her value was less than one-fourth the amount of the 
insurance. 


(For other cases, see Insurance, Dec. Dig. § 272.) 


2. INSURANCE — REPRESENTATIONS MADE BY BROKER IN 
APPLICATION FOR INSURANCE BINDING ON OWNER. 


That materially false representations on which a policy on a ship 
was issued were made by brokers acting for the owners, and not by the 
owners themselves, or the fact that the owners may not have actually 
known the representations to be false, held not to change their effect to 
avoid the policy, where they were of matters of which the owners should 
and could have known. 


(For other cases, see Insurance, Dec. Dig. § 256[2].) 


At Law. Action by the Bella Steamship Company. against the Insur- 
ance Company of North America. Judgment for defendant. 

This is an action at law, brought in the United States District Court 
for the District of Maryland by the Bella Steamship Company against the 
Insurance Company of North America as one of the underwriters on a 
valued policy of insurance issued by the American Marine Insurance Syn- 
dicates on the steamship Bella. On December 23, 1921, the Bella Steam- 
ship Company, through its insurance brokers, Messrs. Johnson & Higgins, 
applied by letter to the defendant for insurance on the Bella from Febru- 
ary 1, 1922, to February 1, 1923, on an agreed valuation of $286,000 on 
hull, additional insurance of $110,000 to be obtained on disbursements and 
profits. The assured stated in the letter that the Bella was operating in 
the fruit trade between Baltimore and Jamaica under a profitable charter, 
which was already in progress of renewal... On December 27, 1921, the 
defendant stated by telephone to the assured’s brokers that the valuation 
asked was out of line with what other owners were asking, and inquired 
why so high a valuation was desired. The brokers replied that they had 
been informed by the assured that the Bella was returning it an income 
of 6 per cent. on an investment of $500,000. The defendant then accepted 
the risk and issued the policy. 

An expert ship valuer called by the plaintiff estimated the actual mar- 
ket value of the Bella at the times the insurance attached and she later 
sank at $55 per deadweight ton. The defendant’s expert valued her at 
$50 per deadweight ton. The vessel’s deadweight tonnage was 1,170. 
Hence, on the plaintiff's evidence, the actual market value was only $64,- 
350. The manager of the steamship company testified, when first cross- 
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examined, that as a result of the Bella’s operation the company owed on 
December 31, 1921, the same debts it owed on January 1, 1921, and in ad- 
dition owed $45,000 for repairs made in 1921. On being again called by 
the plaintiff, he testified that he did not know whether the Bella made a 
profit or a loss as a result of her operation in 1921. He also testified that 
the company kept no books of account except a bank book and a check 
stub book, with canceled checks. A compilation of these by plaintiff's 
counsel showed an income from the charter during 1921 of $154,000, and 
operating expenses of $130,668.25. Other expenses disclosed of $48,000 
were alleged not to be operating expenses. The plaintiff also introduced 
evidence to show that the company, which owned and operated only this 
vessel, owed at the end of 1921 $20,000 more for repairs than it owed at 
the end of 1920, and that during 1921 the Bella was off hire under the 
charter for periods entitling the charterer to a deduction of $4,400. On 
this evidence the defendant asked for an instructed verdict, on the ground 
that the policy was void, because the assured had misrepresented the value 
of the Bella in applying for the insurance. The court granted this re- 
quest and charged the jury as hereinafter set forth. 

The evidence also showed the following facts: On June 14, 1922, the 
Bella classed Lloyds Al, sailed light from Baltimore to Jamaica. She 
encountered fine weather on the voyage. About midnight of June 17 wa- 
ter was discovered in her No. 3 hold by an oiler, who was examining the 
gland and shaft bearings. This man felt water dripping on his head. He 
reported the presence of water in No. 3 hold to the engineer on watch, 
and then went into No. 3 hold, where he saw that the water was about 
on a level with the top of the shaft tunnel. Prompt examination by the 
ship’s officers and crew failed to disclose the source of the entrance of the 
water. Although the pumps were alleged to have been put on the hold, 
the water continued to gain at the rate of about two feet an hour, and the 
vessel continued to sink gradually by the stern. At 3:30 a. m. it was al- 
leged that the pressure of the water in No. 3 hold caused the bulkhead 
between the hold and the engine room to give way. The captain testified 
that he then gave an order to abandon the ship. The crew got into life- 
boats and rowed off a short distance, and stood by until 4:25 a. m., when 
the Bella sank. They were all picked up at 4:30 a. m. by the revenue 
cutter Tamaroa, which the Bella had overtaken and passed during the 
previous afternoon, and whose lights had been visible to the Bella since 
nightfall. The plaintiff offered no explanation as to the cause of the sink- 
ing. 

The defendant called as witnesses experts who testified that the period 

of time from midnight until the Bella sank was about the same period 
which would be required to fill No. 3 hold sufficiently to cause the vessel 
to sink by deliberately opening her various sea connections for the pur- 
pose of scuttling the ship. The defendant -also called as witness a for- 
mer master of the Bella, who testified that at various times persons pur- 
porting to represent the Bella Steamship Company had offered him $6,- 
000 to scuttle her before the insurance ran out. His testimony was ma- 
terially corroborated by the testimony of two other former officers of the 
Bella. The defendant also called as witness a resident of Baltimore, who 
testified that he was a creditor of one of the officers of the steamship 
company, and that, on being pressed for payment before the Bella sank, 
this officer said that he expected soon to receive part of the insurance 
money on the Bella, and would then pay the debt. 
_ On this evidence the defendant moved that the court also instruct the 
jury that as the plaintiff had offered no explanation of the sinking, and as 
the only reasonable explanation was that shown by the defendant’s evi- 
dence, namely, scuttling, a verdict should be returned for the defendant. 
The charge of the court to the jury on both aspects of the case is given 
below in full. 
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Bartlett, Poe & Claggett, Edgar Allan Poe, Niles, Wolff, Barton & » 
Morrow, Emory H. Niles, Edwin H. Bromley, and John Henry Skeen, 
all of Baltimore, Md., for plaintiff. 

Bigham, Englar & Jones, T. Catesby Jones, James W. Ryan, all of 
New York City, and Janney, Ober, Slingluff & Williams, Stuart Jan- 
ney, and R. W. Williams, all of Baltimore, Md., for defendant. 


Soper, D. J. (dissenting verdict). Gentlemen of the jury, it is per- 
haps desirable that I say a word in explanation to you of the conclusion 
which the court has reached in this case, particularly as you have very 
patiently borne the burden of the case. You, of course, know that the 
suit is one on a policy of marine insurance, and that two defenses have 
been offered by the defendant. The first defense is that the vessel was 
scuttled. As I understand the authorities, there is evidence in this case 
legally sufficient to leave that matter to your determination, if it were the 
only thing in the case; that is to say, there is evidence upon which you 
might, in your discretion, find that the vessel was sunk from some peril 
of the sea. It is true, of course, that the precise cause of the sinking of 
the vessel is not clear from the testimony. It, indeed, remains a mystery, 
according to the evidence, even to the owners and crew of the vessel; but 
that question would be submitted to you, if there were nothing else in the 
case. On the other hand, there is evidence legally sufficient upon which 
it would be possible for you to find that the vessel was sunk by the crew 
of the vessel with the knowledge or connivance of the management. As to 
whether or not the vessel was so sunk, it is not my duty to express an 
opinion, and I think it would be highly improper for me to do so either 
one way or the other. 

[1] There is, however, a second defense in this case, namely, that 
the policy was issued after certain false representations had been made 
by the owner to the insurance company. The legal question there in- 
volved is set out in the defendant’s second prayer, which it is my duty 
and obligation either to grant or to refuse, and so upon that matter I 
am obliged, as I see the law and the facts of this case, to express an opin- 
ion. This prayer, which, after careful consideration I have concluded it 
is my duty to grant, is as follows: 


“The defendant prays the court to instruct the jury that, it appearing 
by the uncontradicted evidence in this case that the policy sued on was is- 
sued by the defendant as the result of false representations material to 
the risk made to the defendant by the plaintiff, or on its behalf, the ver- 
dict of the jury must be for the defendant.” 


Now the undisputed evidence in this case is that, when the question 
of issuing this policy was .under consideration and before it was issued, 
the matter of the value of the steamship Bella was under specific con- 
sideration by the insurance company. When the brokers who represented 
the owner made application for the insurance which accompanied the let- 
ter of December 23, 1921, they stated in that letter: 


“The vessel is engaged on a profitable charter in the fruit trade be- 
tween the West Indies and the United States ports, principally Baltimore, 
and arrangements are already in progress for the renewal of the charter 
for another year.” 


When the American Marine Insurance Syndicate received that letter, 
they were struck by the amount of insurance that was requested, the 
value of the vessel being $65,000 or $66,000. The insurance applied for 
was to be based on a valuation of $286,000. The underwriters, therefore, 
inquired why it was that so much insurance was requested and asked as to 
the value of the vessel. The conversation took place on December 27 
between the agent of the underwriters and the agent of the owner, and 
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it was stated to the underwriters that the vessel was deriving an income 
of approximately 6 per cent. on an investment of some $500,000, or an 
income, which must have been understood to be a net income, of $30,000 
a year. That estimate, of course, could be based oily on the year 1921, 
during which the vessel was being operated. Now, if this representation 
were true, it furnished a perfectly sensible reason why the owner desired 
insurance so much in excess of the market value of the vessel, because 
it would appear that, whatever the market value of the vessel was, it had 
a real substantial value in excess of the market value to the owner. If, 
on the other hand, the vessel was not-~being profitably operated, and if 
the representation then made was not true, but, on the contrary, was 
false, the underwriters were undertaking something in addition to the 
risk contemplated in the policy. They risked not only the loss of the 
vessel for the causes specified in the policy, but the additional risk that 
she might be destroyed in order to collect the insurance. 

I have carefully considered and read the testimony which has been 
taken, and had the benefit of extended and careful arguments by counsel 
on both sides on this point. In my opinion the uncontradicted evidence 
shows that the representation that was made before the policy was issued 
was a false representation; it was not a correct statement of the facts 
as they existed at the time the representations were made, or at the time 

the policy was issued. When Mr. Gardner, who had the management of 
’ the vessel, was first on the stand, he testified clearly that the vessel did 
not make any money during 1921, and upon being pressed further he 
stated that, as a matter of fact, it operated under a loss. That was the 
state of the testimony when the legal question now under discussion was 
first considered by the court and counsel in a session which was held for 
some three hours last Friday night. There was a considerable discussion 
as to the various figures that had been mentioned here, and what I am 
now expressing was then expressed in the presence of counsel; that it 
seemed to me that the effect of the testimony was that a false representa- 
tion had been made. I further stated, however, that Mr. Gardner’s state- 
ments were somewhat general, and were not supported by the detailed 
figures, which were or ought to be in his possession, viz. the records which 
constituted such books of account as were kept, and that it seemed a pity, 
after so much time had been taken up in this case, a case which might 
go to a higher court and might be followed by other similar cases on 
other policies, that all of the information in the possession of the owners 
should not be presented to the court. 

Following that suggestion, the plaintiffs have attempted to produce 
the information suggested, and that attempt was made yesterday in your 
presence by Mr. Gardner and Mr. Carozza and the other witnesses who 
were here. They have produced the check stubs, bank book, canceled 
checks, and the receipted bills. There was some difficulty and embarrass- 
ment to the plaintiff by reason of the ruling of the court that the receipted 
bills were not evidence which ought to be considered. That embarrass- 
ment was more apparent than real, for the reason that the plaintiff was 
able to put in all of the figures, or substantially all of them, which he 
would have been able to produce had the bills been admitted, and in pass- 
ing on this question I have considered that the summary of the receipts 
and disbursements prepared by counsel for the plaintiff has been fully 
proved, just as if the bills were in. In other words, what counsel for the 
plaintiff tried to do was this: They took all of the disbursements as 
shown by the check book of the Bella Steamship Company, which amounted 
to the sum of $178,000, and then they endeavored to show that a large 
number of items included in those disbursements were not properly there, 
because they were not expenses of the Bella, but constituted diversions—I 
do not mean improper diversions—but diversions of the funds of the Bella 
from the purposes of the steamship business to other purposes, such as 
cash to Mr. Carozza, the substantial owner of the company, and cash 
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paid to other persons which did not represent expenses incurred by the 
Bella in her operation. 

in coming to this conclusion I have considered that they have fully 
proved, though they have not in every detail, but I have considered that 
they have fully proved, that all of the deductions from the disbursements, 
which they claim, should in fact be made. They amount to some $48,000, 
leaving a sum total of disbursements of $130,608.25. Now the sum total 
of money which they could receive, if they were given credit for all the 
payments received from the charterer and all the amounts which under 
any circumstances could have accrued from the charter, amounted to $154,- 
000; that is, 11 months at the rate specified in the charter of $14,000 a 
month. That left the net sum of $22,334.75 as a result of the 11 months’ 
operation. If they did not owe anything at the end of the year, that was 
the net result. 

Now, it has been brought out by the testimony of the plaintiff itself 
that, in addition to the expenditures which they actually made, they were 
obligated at the end of the year to the extent of $20,000 for repairs which 
were begun on or about December 20th of that year, repairs made neces- 
sary by the operation of the vessel in 1921, and that they were also ob- 
liged to deduct from the charter amount—that is, the payments under 
the charter—the additional sum of at least $4,400 for off hire for periods 
during which the vessel could not be used, but was laid up for repairs of 
one kind or another. Those two amounts, without any more, reach $24,- 
000 approximately, and wiped out entirely the difference between the re- 
ceipts and disbursements as disclosed by the formal statement submitted 
by counsel for the plaintiff. It therefore appears, gentlemen, that instead 
of this vessel engaging in a profitable charter and earning $30,000 during 
the year 1921, she was actually operated at a loss. She certainly made no 
money. 

Therefore I have come to the conclusion, upon the undisputed evi- 
dunce of the plaintiff itself, that this statement which was made by the 
plaintiff's brokers in applying for the insurance was a false statement, 
and, as I have come to the further conclusion that such a statement is 
material to the risk, the result is that this policy is void. It is not neces- 
sary, gentlemen of the jury, for the court to conclude that these statements 
were made with an intent to deceive or defraud the insurance company. 
The result was the same in either case. The insurance company was al- 
lowed to accept a risk which it is fair to believe they would not have ac- 
cepted had they known the facts. 

Now, it is urged by counsel for plaintiff that the court ought not 
to take into consideration the cost of repairing the vessel represented by 
Obrecht’s bill of $20,000, which was incurred the latter part of December, 
1921; that it should not take into consideration the allowance made neces- 
sary to the charterer for the off hire of $4,400 during the same period, 
since the amount of these expenses was not definitely ascertained when 
the brokers made their statement to the underwriters. But I think that 
that position is incorrect. It was perfectly apparent to the owners of this 
vessel, if they cared at all to look into the matter, that actually the ves- 
sel had lost money during 1921, and had not made any money. This was 
apparent to them, or should have been apparent to them, before the policy 
was issued. They knew before the policy was issued, or could have 
known by a fair examination of their record, that the statement which 
they had made, or which had been made on their behalf, to the insurance 
company, was a false statement. 

[2] It is also urged on the part of the plaintiff that the brokers 
went further with the insurance company than they were justified in 
going in the statement which they made. In my opinion that is not a 
material matter in this case. The brokers represented the owners, and 
the owners were responsible for any representations made when this pol- 
icy was issued. But I think it is fair to add that what Mr. Gardner and 
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Mr. Carozza did tell their brokers was ill-considered to say the least. 
They made an estimate that this vessel could operate during 1922 for $90,- 
000 a year. The only way they could estimate that amount was by ascer- 
taining what they had done during 1921. Mr. Gardner testified on the 
stand yesterday that at no time did he make an estimate as to whether the 
Bella had made or lost money in 1921. Consequently his statement which 
he admits that he made, or Mr. Carozza made, that the boat would make 
some $30,000, or thereabouts, during 1922, was reckless, to say the least, 
and was not based upon any examination, because no examination was 
ever made. And it is not surprising, therefore, that the brokers made the 
statement to the insurance company which they did make. 

I have endeavored to go into this matter with as much care as I 
was able to give, because I realize the importance of this case to all the 
parties, and also the great amount of time which you, gentlemen of the 
jury, have been obliged to give to it. The particular point under consider- 
ation, however, could not be finally decided until the last of the testimony 
was taken yesterday afternoon and considering it as a whole I feel that 
it is my duty to grant this second prayer of the defendant. 


MARINE INS. CO., Limitep, v. MCLANAHAN Et AL., AND THREE OTHER 
cases. (Nos. 2071-2074.) 


(United States Circuit Court of Appeals, Fourth Circuit. May 26, 1923.) 
290 Federal Reporter, 685. 


1. INSURANCE—MARINE POLICIES ISSUED BY FOREIGN COR- 
PORATIONS COVERING LOSS IN AMERICAN WATERS 
CONSTRUED ACCORDING TO LAWS OF THE UNITED 
STATES. 


Where marine insurance policies issued by English insurance com- 
panies limited liability to loss arising while the vessel was in the terri- 
torial waters of the United States or waters adjacent thereto, and pro- 
vided for payment of the policies to an American trust company as its 
interest might appear, in an American city, the policy must be construed 
by the laws of the United States, and not by the laws of Great Britain, 
and the fact that the premium was paid in pounds sterling in London 
does not make the policy a British policy. 

(For other cases, see Insurance, Dec. Dig. § 147[3].) 


2. INSURANCE — WRITTEN CLAUSES INSERTED IN OLD: 
FORMS CONTROL. 


_ Where new terms were inserted in writing in old printed forms of poli- 
cies, effect must be given thereto, even if to do so requires a rejection 
of uncanceled provisions of the original forms. 


(For other cases, see Insurance, Dec. Dig. § 149.) 


3. INSURANCE — POLICIES ARE LIBERALLY CONSTRUED IN 
FAVOR OF INSURED. 


Since policies of insurance are written by the insurer and delivered to 
the owner whose acceptance makes the contract, such contract should have 
a liberal construction in favor of insured whenever there is any doubt or 
ambiguity therein under the doctrine that contracts must be construed 
most strongly against those who make them. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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4. PAYMENT — AMERICAN VESSEL IN AMERICAN WATERS, 
POLICIES COVERING LOSS, HELD PAYABLE IN DOLLARS. 


Insurance policies written by British companies on an American ves- 
sel, covering loss while the vessel was in American waters, and stating the 
valuation of the vessel in dollars, in which had been inserted a clause 
stating that the rate of exchange was to be $4.75 to the pound, requires 
insurers to pay the loss in American dollars, and does not entitle them to 
pay in pounds at a time when the value of the pound in American money 
was less than the rate of exchange stated. 


(For other cases, see Payment, Dec. Dig. § 12[5].) 


Appeals from the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore; John C. Rose, Judge. 

Four separate libels in admiralty by J. Craig McLanahan, ancillary 
receiver of the West India Sugar Corporation, and another, against the 
Marine Insurance Company, Limited, against the Indemnity Mutual Mar- 
ine Assurance Company, Limited, against the Century Insurance Company, 
Limited, and against the Employers’ Liability Assurance Corporation, 
Limited. Decrees for libelants in each case (283 Fed. 240), and respond- 
ents appeal. Affirmed. 


George W. P. Whip, of Baltimore, Md. (Lord & Whip, of Baltimore, 
Md., and Burlingham, Veeder, Masten & Fearey and Barker, Donahue, 
Anderson & Wylie, all of New York City, on the brief), for appellants 
Marine Ins. Co., Limited, Indemnity Mut. Marine Assur. Co., Limited, 
and Century Ins. Co., Limited. 


Frank B. Ober, of Baltimore, Md. (Bigham, Englar & Jones, of New 
York City, Janney, Stuart & Ober, of Baltimore, Md., and George S. 
Brengle, of New York City, on the brief), for appellant Employers’ Lia- 
bility Assur. Corporation, Limited. 

J. Craig McLanahan, of Baltimore, Md. (France, McLanahan & 
Rouzer, of Baltimore, Ma., on the brief), for appellees. 


Before Woods and Waddill, Circuit Judges, and McClintic, District 
Judge. 


McCuintic, D. J. These were libels filed by the receiver of the West 
India Sugar Corporation against the four defendant insurance companies 
(all British companies and domiciled in England) to recover for the total 
loss of the barge Detroit, insured under four separate policies, all bear- 
ing date in the last half of the month of September, 1918, and issued in 
England. Under the terms of all the policies, the barge was insured “for 
. and during the space of 12 calendar months commencing noon 25th of 
July, 1918, and ending noon 25th of July, 1919, beginning and ending with 
New York time.” Each of the policies also contained certain clauses, 
interlined on the printed form either by typewriter or pen, as follows: 


“Hull, materials, etc., valued at $100,000.” “All claims hereunder to 
be settled at $4.75 to the £.” “Warranted trading not north of Eastport, 
Maine, nor south of the river Plate, including the Gulf of Mexico and 
West Indies.” “Loss, if any, payable to the Fidelity Trust Company, 
Baltimore, Maryland, trustee.” 


Likewise on the margins of the policies, there appeared the amount 
of the policy in pounds and dollars. These policies were preceded by 
a cover policy, issued by a broker in London to a broker in New York, 
which in the margin set out the names of the companies, including one 
not here libeled, and the amount that each one should assume, the total 
being “£3,750 or $17,812,” also the following: “Ex. $4.75 to £.” The 
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premiums were 15 per cent. and were paid in pounds at the rate of ex- 
change of $4.77 to the pound sterling. The original policies remained 
in the possession of the London broker. 

On the 27th day of April, 1919, the barge Detroit was sunk as the 
result of a collision in the South Pass of the Mississippi river and became 
a total loss. Later these facts and the fact of the liability were admitted 
by the underwriters, and they severally paid to the London broker the 
amount of.the policies in pounds, and this broker attempted to pay to the 
owner, this number of pounds at the rate of $3.37 to the pound sterling. 
The owner refused to accept this proffer of payment and filed the libels 
against the underwriters for the amount of each policy, at the rate of ex- 
change of $4.75 for each pound sterling as set out in the respective poli- 
cies. 

In each case judgment was rendered in the District Court for the 
owner against the underwriter and these appeals were taken therefrom, 
and all the cases were here submitted as one. Under this state of facts, 
the question here to be decided is, was the owner to be indemnified under 
these policies, in the case of a total loss in dollars, or was he to be in- 
demnified in pounds sterling? In other words, are these policies, dollar 
policies, or are they pound policies? 

Are these policies to be construed under the laws of Great Britain, 
or under the laws of the United States? The policies show plainly that 
the subject-matter insured was valued in dollars, that it was American 
property, that its trading space was limited to waters adjacent to the 
United States, that the hour of the attachment and the ending of the 
risk, was to be calculated according to New York time, and that pay- 
ment in the case of a loss thereunder, was to be made to an American 
Trust Company, in an American city. It is admitted that, owing to the 
fluctuations of exchange, most all policies issued by British companies 
on American vessels and cargoes in American waters since October, 1920, 
have been in plain terms, dollar policies. 

Until some time after the outbreak of the World War, marine poli- 
cies issued by British underwriters were pound policies and nothing else; 
that is to say, they promised, in the event of loss, to pay in pounds sterling. 
Everybody was then satisfied with that undertaking. For many decades 
prior to 1914, there had been no more stable measure of value. When the 
loss occurred, the liability was ascertained in pounds, turned into the cur- 
rency of the forum if suit had been brought upon the policies in a coun- 
try other than Great Britain, as of whatever date the trial tribunal held 
the conversion should be made. Then the great catastrophe came, and 
the value of the pound to other peoples was one of the many things that 
changed this. American ship and cargo owners, were no longer content 
with the promise to pay pounds. They wanted to know, if a loss hap- 
pened, how many dollars pounds would mean to them, for there were 
many indications that dollars would be worth more and pounds less than 
for more than a century had been the case. 

In consequence of this attitude, the British marine underwriters be- 
gan to insert in their policies on American property, a statement that 
all claims would be settled at so many dollars and cents to the pound, 
the ratio named apparently being that, or about that, of the rate of 
exchange prevailing at the time the policy was written, and the premium 
paid. In this case, the phrase was all claims “to be settled at $4.75 to the 
pound” or something of that import. 

[1] In the contemplation of the parties to the policies therefore, it 
must have been foreseen that, if there was a loss, it would be a loss of an 
American vessel, either within the territorial waters of the United States 
(as actually happened) or in waters closely adjacent thereto. The loss 
would be one in dollars and would be payable to an American corporation, 
located in an American city. Under this state of facts, we hold that the 
terms of the policies must be construed by the laws of the United States 
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and not by the laws of Great Britain, if they differ in any particular. 
Pritchard v. Norton, 106 U. S. 124, 1 Sup. Ct. 102, 27 L. Ed. 104. The 
fact that the premium was paid in pounds in London does not make the 
policy a British policy. Liverpool & Great Western Steam Co. v. Phoenix 
Ins. Co., 129 U. S. 397, 9 Sup. Ct. 469, 32 L. Ed. 788 

[2] In these cases new terms were inserted in old forms of policies, 
and it is familiar law in the United States, that effect must be given to 
words inserted in the body of existing forms, even if to do so requires a 
rejection of uncancelled provisions of the original draft. 26 Cyc. 581. 

[3] Policies of insurance are written by the underwriter and then 
delivered to the owner, and all the terms thereof are inserted by the 
underwriter therein, and when accepted by the owner, become the contract 
between them. Such contract should have a liberal construction in favor 
of the insured owner whenever there is any doubt or ambiguity therein. 
it is another example of the familiar doctrine that contracts must be 
construed most strongly against those who make them. 

[4] The owner asked for something which might protect him against 
the fluctuations of exchange, and the underwriters gave him a document 
altered from the old form, and in which the alterations seemed to him to 
furnish what he sought, and which do, unless they be given a construc- 
tion making them either meaningless or confining their operation to con- 
tingencies which, at the time, there is no reason to suppose any one had 
in mind. It is earnestly insisted that this court is bound by the decision 
of the English courts; that is, the Court of Appeal and the House ot 
Lords in the case of Howard Houlder & Partners, Ltd., v. Union Marine 
Insurance Company, decided by the House of Lords on the 27th day of 
March, 1922. 

This case arose on a policy issued in England on the cargo in an 
American vessel, which cargo was to be carried from one British port 
in or near the West Indies, to another British port, in Canada or New- 
foundland. The only clause of this policy relative to the question of 
pounds or dollars was as follows: “Claims, if any, to pay at the rate 
of $4.15 to £1 sterling.” No other reference is made in the policy to 
dollars in any way. It was decided by a majority of the Court of Ap- 
peal, and by the House of Lords, that this was an English policy, and 
should be settled in pounds, regardless of the clause above referred to, 
and notwithstanding the fact that, when the day of settlement arrived, 
the pound was worth only $3.74. 

It will be seen that there are many differences between this policy and 
the ones sued on herein, and we are of opinion that such decision should 
not control us here. Having reached the conclusion that the policies in 
these cases are in all essentials to be governed by American law, and not 
by the laws of Great Britain and that the underwriters are liable for the 
full amount of each policy in dollars as set out therein, the decrees ren- 
dered below are therefore affirmed. 


Cs a a 


THE LLAMA. 
UNITED STATES v. STANDARD OIL CO. OF NEW JERSEY. 
(No. 2944.) 


(United States Circuit Court of Appeals, Third Circuit. July 6, 1923.) 
291 Federal Reporter, 1. 


1. INSURANCE—LOSS. FROM STRANDING REQUIRED VESSEL 
TO PROVE CAUSE OF STRANDING WAS WAR RISK IN- 
SURED AGAINST. 

Where libelant sought to recover on policies insuring against war 
risks, for the loss of its vessel due to stranding, which was prima facie 
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a marine peril not insured against, the burden is on the libelant to show 
that the cause of the stranding was one of the war risks insured against 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


2, INSURANCE — LATTER STATEMENT, CONTRARY TO 
ua AT TIME, MUST BE MOST CON- 
VIN ; 


A statement by the master as to the cause of the stranding of his 
vessel, made in support of a libel to recover was risk insurance and show- 
ing that the vessel at the time she stranded was being navigated by a 
foreign naval officer, which was contrary to the statements made by the 
master to the American consul and to the foreign board which investi- 
gated the wreck, and not corroborated by any entry in the log, must 
be most convincing, both as to its truth and as to the reason for making 
the prior statements, to entitle libelant to recover. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


3. INSURANCE — EVIDENCE HELD NOT TO SHOW VESSEL 
WAS NAVIGATED BY NAVAL OFFICER, SO AS TO MAKE 
STRANDING A WAR RISK. . 


On a libel to recover on two policies of war risk insurance for the 
stranding of a vessel, evidence held not to show that the vessel, when 
she stranded was being navigated by a foreign and naval officer, who had 
boarded her with a prize crew, and therefore not to show that the strand- 
ing was a war risk, and not a mere marine peril not covered by the poli- 
cies. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 
Davis, Circuit Judge, dissenting. 


Appeal from the District Court of the United States for the District 
of New Jersey; Charles F. Lynch, Judge. 

Libel in admiralty by the Standard Oil Company of New Jersey, as 
owner of the steamship Llama, against the United States, to recover 
on two policies of war risk insurance. Decree for libelant, and respond- 
ent appeals. Reversed and remanded, with directions to dismiss the libel. 


J. Frank Staley, of Washington, D. C., for appellant. 
Charles T. Cowenhoven, of New York City (Cletus Keating and 
John M. Woolsey, both of New York City, of counsel), for appellee. 


Before Buffington and Davis, Circuit Judges, and McKeehan, District 
Judge. 


Burrincton, C. J. In the court below the Standard Oil Company of 
New Jersey, in pursuance of authorizing legislation, filed a libel against 
the United States War Risk Insurance Bureau on two policies of war risk 
insurance on its steamship Llama. On final hearing, that court entered a 
decree adjudging the insurer liable for the loss of the steamer, and from 
it the insurer took this appeal. 

Inquiring as to the question involved in this case, we note that, as 
the owners of the Llama assumed all marine risks and as she was lost 
by stranding, a marine peril, and as such stranding was caused by er- 
rors in navigation, also a marine peril, the question involved is whether 
the insured has shown that the proximate cause of the loss was not these 
marine perils or errors in navigation and stranding, but was a war peril 
insured against, namely: 

“Takings at sea, arrests, restrains and detainments of all kings, princes 
and peoples, of what nation, condition or quality soever, and all conse- 
quence of hostilities or warlike operations.” 
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The Llama sailed from New York for Copenhagen on October 14, 
1915. She was routed “via Kirkwall,” pursuant to a prior arrangement 
made by her owner, the Standard Oil Company, so that her documents 
could be examined. In pursuance thereof, and as had been done on a 
previous voyage of the Llama, she was, on October 29, 1915, hailed and 
stopped by the British cruiser Virginia, and boarded by a lieutenant and 
four men. After the examination of her papers, which showed the vessel 
was duly routed “via Kirkwall,” the Llama proceeded; the lieutenant and 
his party remaining on board. He had been directed by the Virginia to 
see that the Llama keep north of Scule Skerry and North Rona, well- 
known landmarks, and not to pass between the islands at night. 

Subject to these general directions, the captain of the Llama, as 
would appear from the absence from the log of anything indicating a 
departure from his previous conduct, laid off, entered all courses, and 
gave directions; the entries in the log being: 


“6:59. Stopped by British cruiser in Lat. 58° 56’ N, Long. 11° 58’ W. 
7:30. British naval officer boarded ship with prize crew. 7:31. Eng. aft 
speed ahead. 7:35. Received order from cruiser to proceed. * * * 8:10. 
Eng. full speed ahead. * * * 10:30. Hoisted ship’s number to British 
cruiser.” 


The log entries contain the usual recital by name of the ship’s officers 
on watch and of the ship’s men on the lookout. Other than the above, 
the log contains no entry or reference to the cruiser, or of the officer 
and his men aboard the Llama. The entry of the 30th records that on 
that night North Rona was reached, viz.: “10.35. North Rona abeam 
dist. off 9,” where the Llama hove to for the night at the Noup Head. 
From Noup Head there were two courses to Kirkwall—one called the 
Fair Island passage; the other which the Llama took, was called the 
Westray Firth. The proofs show that the master of the Llama had 
taken this latter passage on the previous voyage, and that the British 
officer on board had never taken it. On the next morning, while the 
Llama proceeded through the Westray Firth, where there was an open 
leeway of some four miles, she struck a submerged, but charted, reef 
and stranded. The time was daylight, and the sea conditions, as shown 
by the log, were “moderate sea, clear,” and the entry in the log, “9:07 
Struck a reef in Westray Firth.” 

On November 13, 1915, Clinch the master of the Llama, appeared 
before the American consul at Dundee, Scotland, and made oath to a 
marine protest of the loss, wherein his account thereof was given, as 
follows: 


“The said ship proceeded on the said intended voyable as above stated 
until she reached a point about 400 miles westward of the Orkney Islands, 
where she was boarded by a British naval prize crew on the morning of 
October 29th, Noup Head of Westray was made about four miles to north- 
east about 8 p. m. On the evening of the 30th the master decided to lie 
off land until daylight; that on Sunday the 3lst day of October, 1915, at 
8 a. m., the tide at the time being ebb, the weather slightly hazy, and the 
wind in the southerly direction, blowing gusty and variable, with a heavy 
swell from the southeast, the said ship entered Westray Firth to make a 
fairway down the firth. The vessel was holding a course south magnetic, 
which was considered safe by the master and by the naval officer in charge 
of the prize crew. The vessel was proceeding at full speed 8 knots, when 
about half a mile southwest of the Skerries, which lie off Fersness, West- 
ray, the vessel suddenly grounded on a submerged and uncharted rock and 
remained fast.” 


In addition to the master, John Caldwell, first assistant engineer, 
and the carpenter and some seamen, all unnamed, joined under oath in 
this account of the ship’s mishap. On November 2, 1915, the master ap- 
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peared and made statement under oath, at a hearing had by the deputy 
receiver of wrecks, held in pursuance of the British Shipping Act of 1894, 
wherein he stated: 


“12. That the said ship proceeded on the said intended voyage as above 
stated until she reached a point about 600 miles westward of the Orkney 
Islands, when she was boarded by a British naval prize crew on the morn- 
ing of October 29th. Noup Head of Westray was made about 4 miles to 
northeast about 8 p. m. on the evening of the 30th. Deponent decided to 
lie off land until daylight. 

“13. That on Sunday the 31st day of October, at 8 a. m., the tide at 
the time being ebb, the weather slightly hazy, and the wind in the south- 
erly direction blowing gusty and variable, with a heavy swell from the 
southeast, the said ship entered Westray Firth to make a fairway down the 
fi:th. The vessel was holding a course south magnetic, which was con- 
sidered safe by deponent and by the naval officer of the prize crew. Ves- 
sel was proceeding at full speed, eight knots, when about a half a mile 
southwest of the Skerries, which lie off Berskness, Westray, the vessel 
suddenly grounded on a submerged and uncharted rock and remained fast. 
The engines were put full speed astern without result. 

* * * ok * * * * ok 


“18. That, in deponent’s opinion, the cause of the casualty was a sub- 
merged and uncharted rock, and it could not have been avoided.” 


[1] From the above extracts it will appear that the loss of the Llama 
as made out by contemporaneous written statements of her log and officers, 
was due to a marine peril, to wit, “a submerged and uncharted rock,” and 
that when the ship was struck the vessel was holding a course “which 
was considered safe by the master,” and that “it could not have been 
avoided.” The physical fact being that the boat was lost by reason of its 
stranding, and stranding being prima facie a marine peril, it follows the 
burden is on the ship’s owner to show that the stranding was caused by 
one of the war risks insured against as heretofore quoted. Monroe v. War 
Risk Ass’n, 34 Times L. R. 331. This burden the court below was of opin- 
ion the insured met, finding in substance that at the time of the stranding 
the Llama was controlled and navigated by the British lieutenant, who 
boarded he.r After a study of the proofs, we reach a conclusion different 
from that of the court below, and that in the light of the facts and law 
the libel should be dismissed. 

[2] In reaching that conclusion we start, not only with the prima 
facies against the Llama arising from her loss by a marine peril, but with a 
heavy burden of proof arising against her by reason of the fact that no 
contention, assertion, or even suggestion was made by the captain, when 
he was called upon to account for the stranding, of any dominating control 
by the British officer. The silence of the log on that point is highly sig- 
nificant. If control of his ship was taken away from the captain; if its 
courses were being determined by an alien officer; if its navigation was 
being directed; if a log is, as its sphere is, to record the history of the 
voyage—why should it be silent on such an all-important thing as the con- 
trol and navigation of the ship? Why should it continue to be written 
just as it had been written before? Indeed, if we gather an account of sub- 
sequent events solely from the log entries, we would not know whether the 
British lieutenant remained on board, for, after the log’s entry that he 
boarded the vessel, there is not only no statement of his remaining aboard, 
but the subsequent entries, viz.: “Received orders from cruiser to pro- 
ceed,” and “Hoisted ship’s number to British cruiser,” show that all the 
directions the captain felt worth while for entry in the log referred to those 
received from the cruiser and not frem the lieutenant. Seeing, then, that 
both in the comparative privacy of the log and before any situation arose 
Suggesting the recording of evidence on the subject of alien control of the 
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ship, no entry was made indicating such control, we turn to November 2, 
1915, when the next evidential statement was made by the captain. The 
Llama had been lost, and he then appeared before the British official, em- 
powered by the British government (see section 517 of Merchant Ship- 
ping Act, 1894) to investigate the disaster. Here every circumstance, the 
opportunity of clearing himself from all blame and responsibility for the 
stranding, the obligation of his oath, impelled the captain to give a truth- 
ful account of how and why the stranding took place. 

Presumably moved by the two considerations of self-exculpation and 
truth disclosure, and knowing ,as the statement shows he did, that the 
Llama carried insurance against war risks, but none against marine, the 
captain made‘no statement that he or the vessel was under compulsion, 
but, on the contrary, states that her course was one which both he and the 
British officer considered safe, that she grounded on an uncharted rock, 
and in answer to the inquiry of “the cause of the casualty” he stated that 
in his opinion “the cause of the casualty was a submerged and uncharted 
rock, and it could not have been avoided.” We have here, then, the de- 
liberate, sworn statement of the captain, exculpating himself on the ground 
the Llama had struck an uncharted rock while sailing on a course which 
he approved and which had also the approval of the British officer, a clear 
case of loss from a marine peril, and with no suggestion of loss from a 
war peril, and this statement made with knowledge that the vessel had no 
marine peril insurance, but had war peril insurance. Coupled with the sig- 
nificant absence from the log of any suggestion of control of the Llama 
by the British officer, the sworn statements made by the captain in this 
casualty inquiry, alleging the loss was a marine one, and with no sugges- 
tion of control by the British officer, we have a case of contemporaneous 
and evidential statements of such convincing nature as made the case one 
where a contrary state of facts, later set up, should be, not only of the 
most convincing character as to their truth, but also explanatory of the 
silence of the captain when every surrounding circumstance called on him 
to then make such a statement as he now makes for the libelant. 

[3] It is said in his behalf that the captain was averse to making any 
statement before the British tribunal implicating the British officer, by 
showing the latter was directing the course of the Llama and was re- 
sponsible for her stranding. To this an answer would be that, if the cap- 
tain’s statement described the true situation, there was no call to shift the 
blame from him to the British officer, for that statement placed the blame, 
not on faulty navigation of either, but on the fact of a submerged and 
uncharted rock. But the case did not stop with his statement made before 
an alien official, for on November 13th the captain, with an officer and 
members of the crew, appeared before the American consul at Dundee, 
and again under oath entered a marine extended protest, wherein he made 
no assertion that the ship was under the control of the British officer, but 
after stating as he had done in the wreck inquiry, that on the night before 
“the master decided to lie off the land until daylight,” the Llama pro- 
ceeded the next morning on her course, and that when she stranded “the 
vessel was holding a course south magnetic, which was considered safe by 
the master and by the naval officer in charge of the prize crew,” he alleged 
she “suddenly grounded on a submerged and uncharted rock.” 

If these several statements be accepted as a true and full account of 
the stranding, we have here a loss from a marine peril and resulting from 
following a course in which both the captain and the British officer con- 
curred. They suggest no dominating control, no superseding of the cap- 
tain by the British officer, but, on the contrary, the selection of the course 
by the captain and the justification of that selection by the concurrence of 
the British officer, and, so regarded, we have the case of a peril and a 
loss due, not to a war risk, but to a marine peril, for the concurrence of 
the two men in the course was not something done by stress of war, but 
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at most by the concurrent mistake of two men who were attempting to 
safely navigate a ship through an open fairway, but who mistakenly 
stranded her on a submerged, unknown reef. Taken at its most, the cap- 
tain thought he was right, the British officer thought the captain was 
right, but in point of fact both were wrong. There was nothing partaking 
of war in the ship going on a submerged, uncharted rock, owing to the 
miscalculation of those directing her course, and therefore the cause of 
the loss, viz. the stranding, the marine character of the peril, is not af- 
fected by the one directing the course, whether his or their uniforms were 
those of a mariner or a navai officer. The stranding was the dominant 
causal factor of the loss, and that stranding, if the contemporaneous evi- 
dence as to the loss be accepted, resulted from the conjoint, but mistaken, 
navigation of the captain and the British officer. 

Accepting, then, these contemporaneous statements by the captain of 
the circumstances as correct, his testimony, given nearly six years after, to 
the effect that the navigation of the ship was taken out of his hands by 
the British naval officer, and the course over the submerged reef was one 
selected by the latter and the ship constrained to follow it without his 
(the captain’s) concurrence, is not convincing. There is no explanation by 
the master of his change of position, or as to why he did not enter in the 
log, or in the wreck inquiry or consulary pretest assert, or even suggest, 
what he now contends, namely, that the British officer was navigating the 
Llama and stranded her on the reef. Standing alone, these circumstances 
are such as to cause us to question his later testimony; but when to this 
is added the fact that the captain had taken the Llama through the West- 
ray Firth before, but the British officer had never been through it, that the 
captain admits that, when the officer came aboard, he made no statement 
that he himself was to navigate the vessel, or gave any instructions to his 
own men that they were to do so, the captain's self-contradiction on the 
stand, in testifying first that he had not been court-martialed, and later 
admitting that he had been court-martialed for drunkenness, and in fur- 
ther view of the testimony of the British officer that he did not oust the 
captain’s control over the navigation of the ship, we are clear that the 
libelant has not met the burden resting upon it of showing that the causa 
causans of the loss was a war risk and not a marine one. 

We may refer to other proofs in the case supporting both sides, all of 
which have had our attention; the testimony of Jansen, the third officer 
of the Llama, in support of the captain’s later version; the absence or 
failure to account for the loss of the chart books in which there might 
have appeared or been wanting the figuring of courses in confirmation or 
contradiction of the captain’s testimony that the British officer did the 
charting; and of the fact that while Caldwell, the first assistant engineer, 
the carpenter, and some seamen, were present and were sworn before the 
consular inquiry, and joined in the account of the loss as then stated by 
the captain—none of them were called or their absence accounted for in 
the present proceeding. 

The view we have taken of the situation, namely, that the libelant has 
not satisfied us that the Llama was heing navigated by the British officer 
when she stranded, renders it needless to refer to the many authorities 
cited, all of which have had our careful examination 

The cause will therefore be remanded to the court below, with direc- 
tions to vacate its decree and dismiss the libel; the libelant bearing the 
costs in this court and in the court below. 


Davis,.C. J. (dissenting). I am unable to subscribe to the conclusions 
of my colleagues in the foregoing opinion. The tanker Llama sailed from 
New York for Copenhagen, Denmark, October 24, 1915. She was, ac- 
cording to her chart, to stop at Kirkwall, Scotland, as required by the 
British government. When about 400 miles westward of the Orkney Is- 
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lands, on October 29, 1915, she was hailed by the British cruiser Virginia, 
and was boarded by a British prize crew or armed guard of five persons 
under the command of Naval Officer Lieut. Cox. From that point the 
Llama proceeded toward Kirkwall, through Westray Firth, and when in 
the vicinity of Skea Skerries on October 3lst, she struck a submerged 
rock and became a total loss. 

The question of first importance, because the determination of this case 
depends upon it, is under whose direction or authority the navigation of 
the Llama proceeded from the time she was boarded by the prize crew. 
The learned trial judge found as a fact that she was navigated under the 
direction of Lieut. Cox, who selected the route through Westray Firth and 
directed her courses. If this is a fact, the law is clear that the United 
States, operating through the Bureau of War Risk Insurance, which in- 
sured the vessel against “takings at sea, arrests, restraints and detainments 
of all kings, princes, and peoples, of what nation, condition, or quality 
soever, and all consequences of hostilities or warlike operations, whether 
before or after declarations of war,” is liable for the loss, and the taking 
or restraint, under the authorities, was the proximate cause of the accident 
and consequent loss. Magoun v. New England Marine Insurance Co., Fed. 
Cas. No. 8,961; Muller v. Globe & Rutgers Fire Ins. Co., 246 Fed. 759, 
159 C. C. A. 61. If this be not the fact, and the prize crew under Lieut. 
Cox in no way interfered with the control of the ship or the selection of 
the route and courses, it is likewise clear that the United States is not 
liable for the loss. 

This court has concluded that the learned District Judge erred in find- 
ing the above facts. It has found that as a matter of fact the British 
lieutenant did not interfere with the control of the vessel, nor determine 
her route nor courses to Kirkwall, but that these were determined wholly 
by the captain of the vessel. This conclusion is based on the testimony of 
Lieut. Cox and the silence of the captain as to the control of the vessel in 
the log, the consular protest, and the wreck inquiry. Lieut. Cox testified 
that he had nothing to do with the management of the vessel or the selec- 
tion of her route or courses. The control of the vessel and the selection 
of the route and courses were subjects that did not properly or necessarily 
arise in the log, the protest, or wreck inquiry. It was admitted that 
Lieut. Cox did direct the first course of the Llama after he boarded her, 
but no mention is made of that fact. It is therefore not strange that no 
mention is made of the route and other courses. The settlement in the 
log, protest, and wreck inquiry of the questions of the control of the ves- 
sel and the determination of the route and courses would throw no light 
on the physical cause of the accident. 

Printed forms are used indicating in the margin the information 
desired and there is nothing in those forms properly calling for the settle- 
ment of this question, or the discussion of this controversy therein. At 
most, the conclusion of the court that the assumption of control by Lieut. 
Cox, if a fact, would necessarily appear in the log, protest, and wreck 
inquiry, is an unnecessary inference from silence under circumstances ren- 
dering it uncertain as to whether or not the captain should then and there 
have spoken. The protest and inquiry do, however, contain this statement, 
which indirectly throws light on the question: 


“The vessel was holding a course south magnetic which was consid- 
ered safe by the master and by the naval officer in charge of the prize 
crew.” 


This, at least, shows joint control, and is very significant, when taken 
in connection with the purpose of boarding the vessel by the armed guard, 
the statement of Lieut. Cox that he had power and authority to correct 
anything suggested by the captain which did not meet his approval, that 
he had four armed men to assist him, and that nothing was done in navi- 
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gating the vessel of which he or his assistants did not know and to which 
they did not assent. 

Further, there are two routes to Kirkwall; one through the Fair 
Island Channel, and the other through the Westray Firth. Who selected 
the route through Westray Firth? This court in its opinion said: 


“The proofs show that the master of the Llama had taken this latter 


passage on the previous voyage and that the British officer on board had 
never taken it.” 


This is not the whole story. The undisputed proofs show that the 
master, who had made many trips, was taken to Kirkwall on the pre- 
vious trip by a British prize crew or armed guard through the Westray 
Firth, which was the usual route traveled by British prize crews; that on 
every trip before that the captain had gone through Fair Island Channel, 
and on this very trip the Llama was routed through the Fair Island 
Channel. After the naval officer had boarded the vessel and examined the 
papers, he said: 


“I then went on the bridge and signaled my investigation to the cruiser 
[Virginia], who gave me orders to proceed with the ship to Kirkwall.” 


He further said: 


“I told him [the captain] that the orders had come through as to the 
course to steer.” 


The route through Westray Firth was about 50 miles shorter than 
the route through Fair Island Channel, and besides it was reported that 
were submarines in Fair Island Channel, but none in Westray Firth. 
Lieut. Cox further testified that it was his duty to take the Llama to Kirk- 
wall “by the safest route” and “with all dispatch.” The instructions of 
the British Admiralty to officers in charge of armed guards upon boarding 
vessels contained the following: 


“The master should be given the special route to be followed.” 


The captain and Christian P. Jensen, third mate of the Llama, un- 
equivocally testified that the naval officer directed the vessel through 
Westray Firth and determined the courses, but that the vessel had been 
routed through the Fair Island Channel. The learned District Judge said: 


“This conclusion [the assumption of control and determination of the 
route by Lieut. Cox] is arrived at, not only because the weight of the evi- 
dence seems to justify it, but also because the version of the master and 
third officer of the Llama seems to me to be more probable. The war be- 
tween Great Britain and Germany was then in progress, and German sub- 
marines were plying the open sea beyond the Fair Island Channel. AI- 
though this was a neutral vessel, carrying a noncontraband cargo to a 
neutral port, those in control of a German submarine would undoubtedly 
have evinced considerable interest upon discovering a neutral vessel loaded 
with oil in the control of a British armed crew, and it seems highly im- 
probable that the possibilities of this submarine peril were overlooked by 
the young lieutenant at the time the intended course into Kirkwall was 
discussed by him with the master.” 


So far as inferences are to be drawn from facts and indirect tes- 
timony, they are in perfect harmony with the facts found below. The 
conclusions really depend upon the veracity of Lieut. Cox on the one 
side and the captain and Jensen on the other. When Jensen testified, 
he was the chief officer of the Agememnon, in the employ of the United 
States, and if he had any bias whatever it would have been in favor of 
the respondent. Therefore his testimony is entitled to great weight, and 
should not be set aside by inferences drawn from silence. There is no 
question about the fact that Lieut. Cox was the absolute master of the 
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vessel. He admits it, and everybody on the vessel knew it. He testified 
that he did not exercise his mastery over the vessel; but it seems to me 
that, notwithstanding his denials, his own statements, taken in connection 
with the positive testimony of others, together with the circumstances, un- 
mistakably show that he did, and that the conclusions of the learned Dis- 
trict Judge were in accordance with the truth, and should be affirmed. 


CN 


HEFNER v. GREAT AMERICAN INS. CO. (No. 17756.) 
(Supreme Court of Washington. Sept. 12, 1923.) 
218 Pacific Reporter, 206. 


INSURANCE—LIMITATION OF ACTION; CLAUSE IN MARINE 
INSURANCE POLICY HELD TO BAR ACTION AFTER ONE 
YEAR. 

Where a loss occurred under a marine insurance policy on October 

31, 1919, an action was commenced by the assignee of the cause of action 

on January 6, 1922, but no efforts to collect had been made until after No- 

vember 9, 1921, and it did not appear that insurer knew of the loss for 

more than two years, the action could not be maintained, in view of a 

provision in the policy that no suit or action for the recovery of any claim 

should be maintainable, unless commenced within one year from the date 
of the loss. 


(For other cases, see Insurance, Dec. Dig. § 622[1].) 


Department 1. 

Appeal from Superior Court, King County; A. W. Frater, Judge. 

Action by Martin G. Hefner against the Great American Insurance 
Company. From an order granting plaintiff a new trial after nonsuit, de- 
fendant appeals. Reversed and remanded, with directions. 


Cosgrove & Terhune, of Seattle, for appellant. 
Vince H. Faben, of Seattle, for respondent. 


MiTcHELL, J. The plaintiff sues as assignee of any cause of action ex- 
isting in favor of the Bremerton Ice & Fuel Company against the defend- 
ant, Great American Insurance Company, on account of a loss at sea of a 
barge of coal covered by a policy of marine insurance issued by the de- 
fendant. Upon the trial of the case by a jury, at the conclusion of the evi- 
dence on behalf of the plaintiff, a nonsuit was ordered and the jury dis- 
charged upon the motion of the defendant. Promptly, upon the application 
of the plaintiff, a new trial was granted, and from that order the defend- 
ant has appealed. 

On behalf of the appellant the case is presented in three aspects, only 
one of which need be discussed for the purpose of a final disposition of 
the case. That one point is that the action was not commenced within 
one year after the loss occurred. as provided for by the terms of the con- 
tract of insurance. It is a question of law, and not one of fact, appealing 
to the discretion of the court that granted the new trial. The respondent 
was apprised of the defense by an affirmative answer to the complaint and 
also by the motion for a nonsuit. The policy provides: 


“No suit or action for the recovery of any claim arising under this 
policy shall be maintained in any court, unless such suit or action shall 
have been commenced within one year from the date of the happening of 
the loss out of which the said claim arose.” 
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We have uniformly held that a clause in such a contract fixing a limi- 
tation of the time in which suit is sustainable is a valid one. Staats v. 
Pioneer Insurance Association, 55 Wash. 51, 104 Pac. 185, and cases cited 
therein, which case and others are cited and relied on in Shaw Supply Co. 
y. Charles Nelson Co. (Wash.) 214 Pac. 19. The loss occurred on Octo- 
ber 31, 1919. It was promptly reported by the Bremerton Ice & Fuel 
Company to its own agent, the firm of brokers through whom the insur- 
ance had been procured, and not to the insurance company or any of its 
agents. The assignment to the respondent of the alleged cause of action 
was made on November 9, 1921, more than two years after the date of the 
loss. Thereafter this action was commenced on January 6, 1922, and was 
tried several months later. 

While it is true the respondent testified that through the brokers he 
first learned, about two weeks before suit was brought, that the appellant 
refused to pay the loss, yet he further testified: “I began negotiations to 
collect three or four months ago.” That is, of coursé, he commenced 
negotiations to collect after November 9, 1921, the date of the assignment 
to him. His negotiations were not directed with the appellant or its agent, 
but through the firm of brokers, who, as the respondent testified, showed 
him the correspondence they had conducted with the insurance company 
concerning the loss. None of that correspondence is in evidence. No one 
representing the firm of brokers testified at the trial. There is not even 
a fair inference from all or any of the evidence that the insurance com- 
pany knew of the loss until more than two years after it happened; nor 
is there any proof or inference that, after the appellant did learn of the 
loss, it did or said anything to mislead the respondent, or indicate any in- 
tention on its part to waive its rights under the clause in the contract of 
insurance limiting the time in which a suit or action must be commenced 
for the recovery of any claim arising under the policy. 

The judgment is reversed, and the cause is remanded, with directions 
to set aside the order granting a new trial, and to reinstate the order 
granting a nonsuit and dismissing the action. 


Main, C. J., and Holcomb, Bridges, and Mackintosh, JJ. concur. 
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ACCIDENT AND HEALTH 


MADDY vy. NATIONAL LIFE INS. CO . OF THE UNITED STATES 
OF AMERICA, (No. 23510.) 


(Supreme Court of Minnesota. July 20, 1923.) 


(Syllabus by the Court.) 

1. INSURANCE—RIDER OR SUPPLEMENTAL CONTRACT HELD 
DIRECT CONTRACT BETWEEN INSURER AND POLICY 
HOLDER. 

The rider or supplemental contract by which defendant assumed as its 
own the contract of insurance in controversy and agreed with the policy 
holder to perform, all the obligations thereof, was not a contract of rein- 
surance, but a direct contract between defendant and the policy holder. 

(For other cases, see Insurance, Dec. Dig. § 679.) 


2. NOVATION —SUPPLEMENTAL INSURANCE CONTRACT 
HELD NOT TO CREATE NOVATION OF PARTIES. 
The contract in question did not create a novation of parties for the 
original insurer was not a party to it. 
(For other cases, see Novation, Dec. Dig. § 5.) 


3. INSURANCE—WAIVER; INSURED HELD NOT TO WAIVE OR 
LOSE RIGHTS AGAINST ORIGINAL INSURER BY MAKING 
SUPPLEMENTAL CONTRACT. 

The policy holder did not waive or lose her rights against the original 
insurer by making this contract, but could enforce her claim under either 
contract. 


(For other cases, see Insurance, Dec. Dig. § 679.) 


4. EVIDENCE—CONSIDERATION RECITED IN SUPPLEMENTAL 
CONTRACT OF INSURANCE HELD PRIMA FACIE EVI- 
DENCE THEREOF. 

The recital of a consideration was prima facie evidence thereof. 
(for other cases, see Evidence, Dec. Dig. § 383[7].) 


5. PAROL EVIDENCE OF TERMS OF WRITTEN CONTRACT 
PROPERLY EXCLUDED. 
The court correctly excluded parol evidence of the terms of a written 
contract, 


Appeal from District Court, St. Louis County; Bert Fesler, Judge. 

Action by Helen Maddy against the National Life Insurance Company 
of the United States of America. Judgment directed for plaintiff. From 
an order denying a new trial, defendant appeals. Affirmed. 


Thomas A. Gall, of Duluth, and J. B. Boyer, of Chicago, IIll., for ap- 
pellant. 


Wm. E. Tracy, of Duluth, for respondent. 


Taytor, C. J. Plaintiff brought this action to recover from defendant 
a balance claimed to be due under a policy issued by the American Bond- 
ing & Casualty Company insuring her against disability caused by illness. 
The trial court found as a fact that defendant, “for a valuable considera- 
tion, assumed as of twelve o’clock noon, June 1, 1920, said contract of 
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insurance as its own and agreed with said plaintiff that it would perform 
all the obligations thereof in the place and stead of the American Bonding 
& Casualty Company,” and directed judgment in favor of plaintiff. De- 
fendant appealed from an order denying a new trial. 

The controlling question in the case is whether the above finding is 
sustained by the evidence. That the policy was in full force and effect at 
the time the disability occurred is conceded, and the amount to which plain- 
tiff is entitled thereunder is not disputed. Plaintiff resided at Duluth, 
where she was employed as a bookkeeper. The policy was issued to her in 
September, 1919, by the American Bonding & Casualty Company, through 
E. J. McLeod, its agent at Duluth. On June 14, 1920, she became ill and 
notified McLeod, who furnished her blanks on which to make the required 
initial proof of claim. She made this proof and delivered it to McLeod, 
who forwarded it to the Bonding Company within a week after she became 
ill. By the terms of the policy she was entitled to an indemnity of $60 per 
month during the period of disability, not exceeding 12 months, and was 
required to furnish monthly reports from her physician stating her con- 
dition. On receiving the original proofs the Bonding Company sent her a 
draft for the indemnity for the first month. During the next 6 months, 
McLeod furnished her blanks for the monthly reports, which were duly 
filled out and delivered to McLeod, who forwarded them to the Bonding 
Company, and, as each was received, the Bonding Company sent her a draft 
for the indemnity for the month covered by it. Six drafts were duly paid; 
the seventh was returned unpaid, for the reason that the Bonding Com- 
pany had gone into the hands of receivers. 

In a letter mailed to plaintiff, dated June 28, 1920, defendant com- 
pany wrote: 


“We have forwarded to you an assumption of risk rider to be attached 
to your policy, which is all that will be required for you to continue your 
old policy and have your insurance backed by a company that has seven- 
teen and one-half millions of assets and has been doing business 51 years.” 


The rider inclosed reads as follows: 


“For valuable consideration, the National Life Insurance Company of 
the United States of America does, as of twelve o’clock noon, June 1, 
1920, hereby assume as its own contract insurance policy No. 77699, issued 
or assumed by the American Bonding & Casualty Company to Helen Mad- 
dy, and agrees with the holder of said policy that it will perform all the 
obligations thereof in the place ‘and stead of the American Bonding & 
Casualty Company. 


“Chicago, Ill., June Ist, 1290. 
“This supplemental agreement should be attached to the above men- 
tioned policy and preserved with it.” 


“A. M. Johnson, President. 


On receiving this letter and rider, plaintiff at once attached the rider 
to the policy as directed. The general agent of the Bonding Company 
notified defendant that plaintiff had been taken seriously ill and on July 
15, 1920, defendant wrote plaintiff: 


“We have report of your illness of June 14th, and are inclosing here- 
with final proof blank and employer’s certificate for use in completing the 
claim. These blanks are to be filled out and returned when you are ready 
to close the claim, and it would be well, at that time, to forward your 
pelicy and receipt book, as you have been advised that our company has 
reinsured your policy, and if you will send the policy and receipt book it 
will materially assist us in disposing of your claim, and these will be re- 
turned to you at once. 

__ “TI am also inclosing a second preliminary or 30-day report blank, and 
if you are not ready to submit your final proof at this time, please let us 
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have the inclosed 30-day report, so that our records will be complete and 
we may give the matter proper attention.” 

In answer to subsequent letters insisting the plaintiff must file reports 
as required by the policy, plaintiff wrote, on August 28, 1920, that she had 
mailed the monthly reports for July and August to McLeod and had re- 
ceived a check for each month. On September 8, 1920, defendant ac- 
knowledged receipt of this letter and wrote that it had not received any of 
the monthly reports nor made any of the payments. Nothing further took 
place between the parties until after the Bonding Company went into the 
hands of receivers, Thereafter McLeod, as plaintiff’s representative, took 
up with defendant the matter of paying the remainder of the indemnity 
due plaintiff under the policy. Defendant sent him the blanks to make 
final proof for the remainder due. These blanks were duly filled out and 
forwarded to defendant; but defendant denied liability on the ground that 
plaintiff had refused to accept its offer to assume the contract. This suit 
followed. 

Defendant contends, in substance, that by tendering the contract evi- 
denced by the rider, defendant in effect made an offer to plaintiff to be- 
come substituted as insurer in the place and stead of the Bonding Com- 
pany; that plaintiff was required to elect whether she would accept de- 
fendant as such insurer in lieu of the Bonding Company, or would con- 
tinue to hold the Bonding Company as the insurer; and that plaintiff by 
continuing to make reports to, and accept payments from, the Bonding 
Company elected to hold that company instead of defendant. Plaintiff in- 
sists that she accepted the contract embodied in the rider, but that such 
acceptance did not release the Bonding Company from its obligations un- 
der the policy and that she has the right to recover from either or both 
companies. 

[1, 2] The contract evidenced by the rider is not a contract of rein- 
surance as that term is usually understood, but a direct contract between 
defendant and plaintiff by which defendant, for a valuable consideration, 
took upon itself and agreed to perform the obligations imposed upon the 
insurer by the policy. Barnes v. Heckla Fire Ins. Co., 56 Minn. 38, 57 
N. W. 344, 45 Am. St. Rep. 438; also cases cited in note in Ann. Cas. 
1914A, 1145. It did not create or constitute a novation of parties to the 
policy for the Bonding Company was not a party to it so far as the rec- 
ord discloses, and a novation could not be effected without the consent of 
that company. 21 A. & Eng. Ency. 666, and cases there cited. Hanson v. 
Nelson, 82 Minn. 220, 84 N. W. 742; Johnson v. Rumsey, 28 Minn. 531, 
11 N. W. 69; Cornwell v. Megins, 39 Minn. 407, 40 N. W. 610. It ap- 
pears that a contract of some sort existed between defendant and the 
Bonding Company, but that contract is not in evidence and none of its 
terms or provisions were proven, and plaintiff never received any infor- 
mation concerning the arrangement between the two companies. The only 
information given her was the statement in the above letter that defendant 
had reinsured her policy. 

[3] As there was no novation of parties, plaintiff, by accepting de- 
fendant’s proposition and entering into the contract evidenced by the rider, 
did not waive or lose her right to enforce against the Bonding Company 
the contract made by that company, and was not required to elect whether 
she would hold one of the other of the two companies. She could pursue 
her remedy against either or both for such remedies were consistent and 
concurrent. Barnes v. Hekla Fire Ins. Co., 56 Minn. 38, 57 N. W. 314, 
45 Am. St. Rep. 438; Bell v. Mendenhall, 71 Minn. 331, 73 N. W. 1086. 
It follows that the finding of the court was justified by the evidence. 

[4] Defendant further contends that its contract was made without 
consideration and is void for that reason. It recites a consideration and 
such recital is prima facie evidence thereof and sufficient in the absence 
of evidence to the contrary. Dunnell, Minn. Dig. § 1769. 





A. & H.] Eicks v. Fidelity & Casualty Co. 279 


[5] Rulings excluding an unauthenticated copy of the written contract 
between defendant and the Bonding Company and parol evidence of the 
contents of that contract, are assigned as error, but were clearly correct 
as no foundation was laid for the admission of parol evidence and none of 
the terms of the contract had ever been communicated to defendant. 

The order appealed from is affirmed. 


—————_ - oor 


EICKS yv. FIDELITY & CASUALTY CO. OF NEW YORK. 
(No. 23474.) 


(Supreme Court of Missouri, Division No. 1. June 8, 1923. Motion for 
Rehearing Denied July 31, 1923.) 


253 Southwestern Reporter, 1029. 


1. INSURANCE — CONTINUANCE OF INSURANCE BEYOND 
DATE OF EXPIRATION REQUIRES CONTRACT OR AR- 
RANGEMENT BY PARTIES HAVING .EFFECT OF CON- 
TRACT. 

The continuance of insurance beyond the date of expiration of a policy 
requires the making of a contract or such acts or arrangement by the 
parties as would extend the terms of the policy for another period. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 


2. INSURANCE — RENEWAL ACCIDENT POLICY, THOUGH A 
SEPARATE CONTRACT, IS CONTRACT ON SAME TERMS 
AS POLICY RENEWED. 


Though the renewal of an accident policy constitutes a separate con- 
tract for the period covered by such renewal, it is nevertheless a contract 
with the same terms and conditions as those contained in the policy which 
is renewed. 


(For other. cases, see Insurance, Dec. Dig. § 145[1].) 


3. INSURANCE — INSURANCE IS A MATTER OF CONTRACT 
GOVERNED BY LAW APPLICABLE TO CONTRACTS. 


Insurance is a matter of contract, and is governed by the rules appli- 
cable to contracts. 


(For other cases, see Insurance, Dec. Dig. § 124.) 


4. INSURANCE — ACCEPTANCE OF RENEWAL CERTIFICATE 
BY COMMUNICATION TO INSURER HELD NOT NECES- 
SARY TO EFFECT RENEWAL OF POLICY, IN VIEW OF ES- 
TABLISHED COURSE OF DEALING BETWEEN PARTIES. 


Formal acceptance by insured of renewal accident certificate mailed 
to him by insurer and payment of renewal premium held not necessary to 
effect renewal in view of evidence of long-established business dealings 
between insured and insurer showing an intent that the renewal of the 
policy should take immediate effect upon the delivery of the renewal cer- 
tificate to insured; his retention of the certificate implying acceptance. 


(For other cases, see Insurance, Dec. Dig. § 145[1].) 


5. INSURANCE — RETENTION OF RENEWAL CERTIFICATES 
EMBODYING CONTRACT LONG KEPT IN FORCE HELD TO 
SUPPORT INFERENCE OF ACCEPTANCE OF RENEWAL 
CERTIFICATE. 

The retention by insured of a renewal receipt which embodied a con- 
tract long kept in force, and the terms of which were well known to in- 
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sured, and the placing of «at in his safe among his other valuable papers, 
held acts from which it may be inferred that insured accepted the re- 
newal certificate. 


(For other cases, see Insurance, Dec. Dig. § 145[1].) 


6. INSURANCE—“ACCIDENTAL MEANS”, DEATH RESULTING 
FROM BLOW ON HEAD INFLICTED DURING ALTERCA- 
TION. HELD “DEATH RESULTING FROM ACCIDENTAL 
MEANS” WITHIN POLICY. 


Death from a blow on the head inflicted by an adversary in an alter- 
cation in which both parties were unarmed held death through accidental 
means within the terms of an accident policy providing for payment upon 
death resulting through accidental means. 


(For other cases, see Insurance, Dec. Dig. § 529.) 


Appeal from St. Louis Circuit Court; M. Hartmann, Judge. 

Action by Alfred A. Eicks, as administrator of the estate of Henry A. 
Eicks, deceased, against the Fidelity & Casualty Company of New York. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Jones, Hocker, Sullivan & Angert, of St. Louis, for appellant. 
Henry G. Trieseler and Frederick H. Bacon, both of St. Louis, for 
respondent. 


Linpsay, C. Plaintiff's suit is based upon an alleged semiannual re- 
newal made on March 5, 1920, by defendant of a certain policy of acci- 
dent insurance, extending and continuing said policy in force from March 
7, 1920, to September 7, 1920, and upon provisions therein that, if, while 
said policy or the certificates of renewal of the same were in force, the 
insured, Henry A. Eicks, should come to his death through accidental 
means, and resulting directly, independently, and exclusively of all other 
causes, the defendant should pay to his estate the sum of $8,000. The 
petition charging that on the 3lst day of May, 1920, while said policy and 
the certificate of renewal thereof were in force, said Henry A. Eicks came 
to his death through accidental means resulting directly, independently, 
and exclusively of all other causes by an accidental blow on the head, re- 
sulting in a fractured skull, from which he died within 24 hours there- 
after. The petition alleged compliance by deceased and plaintiff with the 
conditions of the policy, and set forth the facts as to the giving of notice 
of the death of the assured, and the making and delivery to defendant of 
proofs of his death. The answer was a general denial, followed by a spe- 
cial denial that defendant had entered into any contract or agreement with 
Henry A. Eicks renewing or continuing in force said policy to any time 
beyond March 7, 1920. The parties waived a jury, and submitted the cause 
to the court upon an agreed statement of facts, which also defined the is- 
sues involved, and stipulated that no point was made as to the sufficiency 
of the pleadings to raise every question of law involved in the case. In 
the statement Henry A. Eicks is referred to as the insured and the de- 
fendant is referred to as the company. The portions necessary to an un- 
derstanding of the issues are set out. 

Paragraph 2: “At all times hereinafter referred to the defendant 
maintained an office in the city of St. Louis, the representatives of the 
company at which had all the powers possessed by the company with re- 
spect to executing and delivering policies of insurance, such as that here- 
inafter referred to, as well as with respect to extending time for payment 
of premiums and granting credit for the payment of premiums on such 
policies.” 

Paragraph 3: “On March 7, 1918, the company by its St. Louis of- 
fice issued and delivered to the insured its policy No. 4532626, a true copy 
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of which is attached hereto, marked ‘Exhibit A.’ A copy of the applica- 
tion of the insured for this policy is attached hereto, marked ‘Exhibit B.’ 
The premium on this policy was $20 for each term of six months, as there- 
in appears. The insured had been the holder of a similar policy issued by 
the company, dated October 16, 1908, and Exhibit A was issued to take 
the place of this prior policy, and the latter was surrendered by the in- 
sured to the company for cancellation when Exhibit A was issued and 
delivered.” 

Paragraph 4: “The insured paid the semiannual premium on the pol- 
icy identified as Exhibit A from the date of its issuance up to and includ- 
ing the premium payable September 7, 1919. The insured was customarily 
slow in making his payments. He usually paid after the date fixed for 
payment by the contract, and sometimes paid some considerable time after 
this date. On one or more occasions he made his payment in installments. 
On one occasion he waited almost until the next succeeding premium was 
payable before making payment of the preceding one. He never at any 
time formally signified his acceptance of any of the renewal certificates 
hereinafter referred to, except by paying the premium called for in the 
respective renewal certificates in the manner and to the extent hereinafter 
stated.” ‘ 

The last three transactions between the insured and the company with 
respect to this insurance are severally and respectively set out in para- 
graphs 5, 6, and 7 of the statement, but, except for the dates, they are 
identical in character and terms used. Paragraphs 5 and 6 recite the trans- 
actions for the six-month periods, beginning March 7, 1919, and beginning 
September 7, 1919. Paragraph 7 in like terms recites the last transaction 
for the six-month period directly in issue, beginning March 7, 1920, as fol- 
lows: 

Paragraph 7: “On March 5, 1920, the St. Louis office of the company, 
by a representative having authority in the premises, sent by mail to the 
insured, in St. Louis a letter, a copy of which is hereunto attached, marked 
‘Exhibit C.’ Inclosed with this letter was a renewal certificate duly ex- 
ecuted by the proper officers of the company, and a copy of which is hereto 
attached, marked ‘Exhibit H.’ This letter and document were sent by the 
company to the insured, without any previous directions or request from 
him, and without having actually received the premium referred to in the 
renewal certificate. The intention of the company at the time in sending 
this letter and document was to give the insured credit for the premium 
falling due March 7, 1920, if the insured elected to continue the policy in 
force. This communication and the inclosed document were duly received 
by the insured through the mails. At no time after the receipt of this 
communication did the insured answer this communication or communicate 
with the company or any representative thereof in any way respecting this 
insurance or the premium payable March 7, 1920. This premium was 
never paid to the company or any of its representatives by the insured or 
by any other person, in whole or in part. This renewal certificate was 
found after the death of the insured in his safe, among his valuable pa- 
pers.” 

Paragraph 8: “The insured died May 31, 1920, from the effects of 
being struck by a heavy push broom or mop in the hands of Charles E. 
Osterman. Said Osterman and the insured each had places of business in 
the city of St. Louis which abutted upon the same alley, in close con- 
tiguity to each other. In January, 1920, some differences arose between 
Osterman and the insured, out of which arose hard feelings between them. 
The insured was a blacksmith by trade, and was a large, muscular, strong 
man, of an irritable and gruff disposition. His disposition in that respect 
was known to Osterman. When Osterman struck the insured with the 
push broom or mop, he had no intention of killing him, but merely in- 
tended to defend himself. With this preliminary explanation the parties 
to this cause insert herein the testimony of one John W. Grundorf at the 
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coroner’s inquest held on the body of the insured, and agreed that this 
testimony correctly relates the circumstances attending the death of the 
insured.” 

This testimony is as follows: 

“Q. What do you know about the injury received by Henry A. Eicks? 
A. Yesterday morning I called up Mr. Osterman and told him I wanted 
to see him about some business; he is in the real estate business, and | 
wanted to go over and have a talk with him, so I called him on the phone, 
and I said, ‘I will be over there in a little while” So I went over and 
talked about this matter that 1 wanted to go over with him, and during 
that conversation Mr. Eicks came out of his back gate, and he accused 
Mr. Osterman of taking his garbage box, and Mr. Osterman says, ‘Mr. 
Eicks, I haven’t got your garbage box.’ ‘You have got your garbage box.’ 
Mr. Osterman said, ‘I haven't got your garbage box; I don’t know where 
it is” Mr. Eicks says, ‘You wanted the wood, and you knocked it apart;’ 
and Mr. Osterman says, ‘If you can find that wood you can have it; I 
don't know where your garbage box is;’ and Mr. Eicks all the time was 
coming kind of close to Mr. Osterman. I was standing there at the time, 
and then Ejicks turned to him again, and he says, ‘You have been interfer- 
ing too much with this business back here of mine, and if you don’t quit 
that damn business I’m going to break your head for you.’ Eicks kind 
of walked away for a minute, and then he walked back again, and Mr. 
Osterman says, ‘You aren’t going to break anybody’s head;’ and then with 
that Eicks came much closer, and he says, ‘1f you don’t quit interfering 
with my business I'll break your darn head for you;’ and with that Oster- 
man picks up the broom, and it was done so quick. The broom was laying 
there when Eicks came to Osterman. I stood right there, side by side 
with Osterman, kind of facing east, but I seen Mr. Osterman made a move 
to hit towards Eicks, but 1 didn’t see the blow struck, and as I turned 
around Eicks fell, and the broom flew out of Mr. Osterman’s hands, and 
he run to Eicks and lifted up his head, and he says, ‘Oh, Mr. Eicks, are 
you bad hurt!’ and he says ‘you stay here;’ and there was a lady came out 
with a pillow, and we put the pillow under his head while he ran for the 
doctor. When Dr. Passler came he examined his pulse, and he says he 
would be all right; he thought he would be all right; and with that Mr. 
Osterman says, ‘Let’s carry him inside of the yard,’ and they picked him 
up and carried him in the yard, and laid him on a seat, and they got him 
a ~ of water, and he drank the water, and that seemed to kind of re- 
vive him.” 


‘ 


Further testimony of this witness is set out at some length, but it does 
not show that Ejicks actually struck Osterman, but that he was making 
some moves with his hands, appeared very angry, and at or just before 
Osterman struck him was moving somewhat quickly toward the latter. 
The broom or mop was lying in the alley where the men were at the time, 
and Osterman picked it up quickly, and struck the blow. The witness on 
his cross-examination stated that Eicks advanced three times, and that 
twice he made to Osterman a threat to break his damn head. The insured 
died on May 31, 1920, the day on which he was struck. 

On June 5, 1920, plaintiff qualified as administrator, and on the 11th 
notified defendant of the death of the insured, and applied for blanks to 
make proofs. On the 21st day of June blanks were forwarded to him, 
ren a letter from the company’s examiner. The body of the letter is as 
ollows: 


“Herewith, in response to your demand, blanks asked for in connec 
tion with claim under policy of Henry A. Eicks, deceased, under the con- 
ditions set forth below. These blanks are submitted under a strict reserva: 
tion of all rights and defense of the company in respect to the coverage 
of the policy in any respect and with the express understanding that by 
submitting these blanks for your use the company does not waive any of 
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the provisions of the policy of any sert or any of the defenses which the 
company had, has or may have. You will notice a reservation and non- 
waiver substantially along these lines at the top of the blanks.” 

The nonwaiver notice on the blank furnished to plaintiff and referred 
to in said letter is set forth, and was to the effect that in furnishing the 
blank the company did not admit liability for any claim made or to be 
made, and did not waive any right or defense it then had or thereafter 
might have. The agreed statement then continues: 


Upon the facts set forth in the statement and exhibits therein referred 
made out and delivered proofs of death to the company, which are admit- 
ted to have been in proper form, and delivered in due time. It is also ad- 
mitted that the notice of the death of the insured was given within suf- 
ficient time. The expense of the plaintiff in having these proofs made out 


was $5.” 
The renewal receipt here in issue is as follows: 
Exhibit H. 


“S. Valuable: Do Not Destroy or Mislay. Accident Department. 
“The Fidelity & Casualty Company of New York, 
“Home Office, 92 Liberty Street, New York City. 
“Renewal Number 9531676. Premium, $20.00. 
“Certificate Continuing in Force Policy No. 4532406. 
“Name of Assured, Henry A. Eicks. 

“The Fidelity & Casualty Company of New York, in consideration ot 
a premium of Twenty and 00/100 dollars, does hereby continue in force 
the said policy from noon of the 7th day of March, 1920, to noon of the 
7th day of September, 1920, standard time at the place of the assured’s ad- 
dress designated in the said policy: Provided that the assured upon the 
date first mentioned above is in sound condition, mentally and physically, 
except as stated in the policy and that the sajd policy has not terminated 
or been canceled prior to the said date first mentioned above. But this 
certificate shall not be binding upon the company until countersigned by 
a duly authorized representative of the company. 

“R. A. Hoffman, Gen. Agt. 
“Rob’t J. Hillas, President. 

“AC776 (190317387). 

“Countersigned: A. G. Baare. 
“Theo. E. Gaty. 

“Vice President-Secretary.” 


And the letter in which the receipt was transmitted is as follows: 


Exhibit G. 
“March 5, 1920. 
“Mr. Hy. A. Ejicks, 15th & Cass Ave., City—Dear Henry: Inclosed 
hererwith find renewal certificate extending your accident insurance for 
the ensuing six months. Thanking you for your continued patronage, and 
with kind personal regards, I am. 
Yours very truly, H. E. Hanker. 


The receipt and letter set forth, except for difference in dates, are in 
the exact form of those sent September, 1919, and March, 1919. 

Upon th facts set forth in the statement and exhibits therein referred 
to the parties further stipulated: 


(10) “It is agreed that if, upon these facts, said policy was in force 
at the time of the death of the insured, or if the company is estopped 
from denying that it was in force, and if the death of the insured re- 
sulted from bodily injuries sustained through accidental means, directly 
and independently and exclusively of all other causes, within the mean- 
ing of the policy, then judgment shall be entered for the plaintiff for $8,- 
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000, with interest thereon from September 2, 1920, at 6 per cent. (6%) 
per annum. On the other hand, if on these facts the policy was not in 
force, and the company is not estopped to assert that it was not in force, 
or if on these facts the death of the insured occurred under such circum- 
stances as not to be covered by the policy, then judgment shall be en- 
tered for the defendant.” 


(11) “With respect to damages and attorney’s fees, it is stipulated 
between the parties that at the time, as shown in the foregoing corres- 
pondence, that plaintiff made proofs and demanded payment, the company 
was cognizant of all of the facts herein set forth. It is further stipulated 
that, if plaintiff is entitled to a recovery of attorney’s fees, a reasonable 
attorney’s fee for representing the plaintiff in the prosecution of this ac- 
tion is $1,000.” 


The court found in favor of plaintiff, and on the 21st day of Sep- 
tember, 1921, judgment was entered for plaintiff in the sum of $8,503.73, 
and defendant has duly appealed therefrom. The defendant assails the 
judgment as one contrary to the law under the facts agreed upon by the 
parties. It is insisted that the renewal of an accident policy is a new con- 
tract of insurance for the period specified therein; that the delivery of 
the renewal receipt was a mere offer by the defendant to renew or con- 
tinue the insurance in force, which could result in a contract only through 
the insured’s acceptance of the offer; that such acceptance must be a com- 
municated acceptance, and that a merely mental determination to accept 
will not suffice. Defendant’s other alternative contention is that the injury 
received by the insured in his assault upon another was not an injury 
through accidental means. 

{1, 2] I. The contract in force up to noon on the 7th day of March, 
1920, under the prior renewal, expired on that day, by its own terms. The 
continuance of the insurance beyond that date required the making of a 
contract, or such acts or arrangement by the parties as would extend the 
terms of the policy for another period. It has been held generally that 
the renewal of an indemnity bond, or of a policy of this character, “con- 
stitutes a separate and distinct contract for the period of time covered by 
such renewal.”” It is, however, a contract with the same terms and con- 
ditions as those contained in the policy which is renewed. Long Bros. 
Groc. Co. v. U. S. Fidelity & Guaranty Co., 130 Mo. App. loc. cit. 430, 
110 S. W. 29; Commercial Bank v. American Bonding Co., 194 Mo. App. 
224, 229, 187 S. W. 99, and cases there cited. 

[3] Insurance is a matter of contract, and is governed by the rules 
applicable to contracts. In the application of these rules it has been held 
in numerous cases upon accident insurance policies that the delivery of a 
‘renewal receipt by the insurer to the insured without a request by the in- 
sured is an offer or proposal which must be accepted by the insured be- 
fore there can be a contract of insurance effected. Richmond v. Travelers’ 
Ins. Co., 123 Tenn. 307, 130 S. W. 790, 30 L. R. A. (N. S.) 954; Pacific 
Mutual Life Ins. Co. v. Vogel, 232 Fed. 340, 146 C. C. A. 385; Brawner 
v. Royal Indemnity Co., 246 Fed. 637, 158 C. C. A. 593; Grogan v. Trav- 
elers’ Ins. Co., 25 Colo. App. 517, 139 Pac. 1045. Other cases under some- 
what similar circumstances, with like holdings, are Harper v. Insurance 
Co., 6 Ga. App. 139, 64 S. E. 567; Pennsylvania Fire Ins. Co. v. Sorrells, 
23 Ga. App. 398, 98 S. E. 358. Clearly, the renewal of such a policy can- 
not be imposed upon the insured against his will. His assent is necessary 
to the proposal to make it binding; but his assent need not be manifested 
in express or formal terms. The courts in the cases last above cited, re- 
lied upon by appellant, applied the rule stated to facts, varying in each 
case, but yet presenting in each case an issue substantially similar; that is, 
the issue as to whether there was an acceptance of the offer, so as to con- 
stitute a contract and bind the insuring company. The salient features of 
some of these cases are mentioned. 





A. & H.] Eicks v. Fidelity & Casualty Co. 285 


In Richmond v. Travelers’ Ins. Co., a case cited in most of the others 
mentioned, the agents of the insurance company mailed to the insured a 
renewal receipt providing for the extension of his accidental policy for 
six months, stating that check for the amount of the premium could be 
sent at his convenience. Sixteen days later the insured wrote, saying he 
had decided to discontinue the insurance. and returned the receipt. On 
the following day the agents wrote insured urging him to keep his insur- 
ance in force. and offering time for payment of the premium. Insured 
was killed before this offer was received. It was held that his delay for 
16 days before replying to the offer of renewal could not be construed as 
being an acceptance. There was in that case no evidence as to any prior 
course of dealing between the parties. 

In Pacific Mutual Ins. Co. v. Vogel the renewal receipt was mailed 
to insured under a custom or course of dealing which had theretofore ob- 
tained. under which the definite time of 60 days was given in which to 
make payment of the premium. When called upon, about 60 days after 
having received the renewal receipt. the insured answered that he would 
make payment in the following week. To this the company made no reply, 
but left the receipt in Vogel’s hands, and took no action toward cancella- 
tion. About the time the promised payment was to be made, but before 
making it, the insured met with an accident. After notice of this by the 
company insured’s son made payment of the premium, which was retained 
by the company, and a few days later the insured died of the injuries he 
had received. The trial court submitted to the jury the issue whether 
there was a consummated contract at the time of the injury, and there 
was a verdict for plaintiff. This was affirmed on appeal. The situation 
is thus tersely stated by the court (232 Fed. loc. cit. 342): 


“There was evidence of an unequivocal offer to continue in force a 
policy of insurance about to expire, a custom to extend credit for the pay- 
ment of the premium for a given period, a practice to make further ex- 
tensions to procure business, knowledge thereof and conduct thereunder 
by the insured in previous years, actual extension of credit in this instance 
beyond the customary period, a call for payment after the period of ex- 
tension had been enlarged, a promised by the insured, perhaps in the na- 
ture of a counter offer, to pay a few days later, no verbal response or act 
by the company either rejecting the counter offer or withdrawing its orig- 
inal offer, an accident to the insured inferably within the period of the 
countér proposition with the renewal premium receipt in his hands un- 
canceled, immediate and formal notice of the accident to the company, no 
response or inquiry on its part, subsequent payment of the premium and 
its acceptance and retention.” 


The court further on said: 


“This testimony fairly raises the issue whether the payment of pre- 
mium after the accident was in pursuance of a credit extended by a con- 
tract consummated before the accident, or was payment of a past-due pre- 
mium upon a policy which had previously expired, by which the policy 
was reinstated only as to injuries thereafter sustained.” 


It was held that there was evidence by which a verdict either for 
the plaintiff or for the defendant might be sustained; that is, the jury 
might reasonably find for plaintiff on the theory that the payment was 
upon a previously consummated contract, or for defendant on the theory 
that the payment reinstated the policy only as to injuries received after 
payment was made. 

In Grogan v. Travelers’ Ins. Co., the agent mailed a renewal receipt 
to the insured, whose business kept him away from home most of the 
time. Not having heard from him, the agent at the end of 60 days ad- 
vanced the premium in an endeavor to continue the business and keep the 
insurance in force, and wrote to the insured so advising him, and asking 
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that he repay the amount of the premium advanced. He replied, re- 
gretting the premium had been advanced, and saying he had “about de- 
cided to discontinue the policy.” The agent again wrote, urging that he 
keep the insurance, but, if not, that he pay the proportionate amount for 
the time already elapsed and return the receipt. He replied, promising 
to return the receipt upon his return to his home, but not agreeing to pay 
anything. Pending this state of affairs he was accidentally killed. It was 
held there was no acceptance of the offer of renewal, and no contract of 
insurance in force. 

Counsel for appellant also cite upon the point here under considera- 
tion the case of Equitable Life Ins. Co. v. Robertson (Mo. Sup.) 191 S. 
W. 989. In that case there was an application for a certain form of life 
policy, at a stated premium. The company rejected the applications made, 
but, issued a policy somewhat different, and calling for a different rate 
of premium; but this policy, as clearly appears, was never presented to 
the insured for acceptance. No other transaction or prior course of deal- 
ing between the parties had existed. It was held that there was no con- 
summated contract. 

In the case at bar the mere fact that the insured had not paid the 
premium is not emphasized, and is not important, because credit was ex- 
tended for that, if the insured elected to continue the insurance. While 
it is thus insisted that mailing the renewal receipt to the insured was only 
an offer, which required an acceptance by him, and its acceptance is not 
admitted by appellant, the serious contention made is not as to what the 
insured in fact intended. The matters set out in the agreed statement, 
the long course of conduct of insurer and insured, the lapse of time with 
no rejection, and the careful preservation by insured of the renewal re- 
ceipt, warrant the conclusion drawn by the trial court that the insured had 
accepted the offer. The holdings in the cases cited and above referred to, 
and others on the like issue, are not authority for holding under the cir- 
cumstances of this case that as a matter of law there was no acceptance, 
but, an acceptance is readily inferable from the facts admitted. But, the 
essential and serious contention of appellant goes further. The claim is 
that an uncommunicated acceptance is of no avail, and that, since no com- 
munication of insured’s intention was made to the insurer, there was no 
contract and no obligation upon the insurer. This would necessarily carry 
with it the correlative statement that there had arisen no obligation on the 
part of the insured, since both would be bound by contract or by mutuality 
of estoppel, or neither would be. It is necessary, therefore, to consider 
the conduct of the parties in its relation to the fact that no actual com- 
munication took place between them after the mailing of the renewal re- 
ceipt. 

In the comparatively early case of Lungstrass v. German Ins. Co., 48 
Mo. 201, loc. cit. 204 (8 Am. Rep. 100), it was said: 


“It is true that no contract can arise from a proposition or offer on 
one side until it is accepted on the other; until then it remains merely a 
proposition. And it is also true that this acceptance must be evidenced by 
some act that binds the party accepting. A man’s mental resolution, that 
can be changed, is not sufficient; both parties must be bound or neither 
will be. The usual mode of accepting a proposition made by correspond- 
ence is by notice of acceptance, and, though it was formerly held that it 
did not ripen into a contract until receipt of the notice, yet the doctrine 
now is that the contract is complete when the acceptance is forwarded, 
without reference to the time of its reception. Kentucky M. Ins. Co. v. 
Jenks, 5 Ind. 96; Halleck v. Com. Ins. Co., 21 Dutcher, 280; Taylor v. 
M. F. Ins. Co., 9 How. 390. But notice is not the only evidence of accept- 
ance. Any appropriate act which accepts the terms as they were intended 
to be accepted, so as to bind the acceptor, just as clearly evidences the 
concurrence of the parties—the bringing their minds together—as a formal 
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letter of acceptance. The terms, ‘the nature of the offer, or circumstances 
under which it is made,’ or relation of the parties, may indicate another 
mode; and, if so, its adoption equally binds them.” 

In that case the policy was upon property owned by Lungstrass, who 
was an agent for the defendant company at Sedalia. The policy, written 
at the company’s office and mailed to him, was in lieu of and at a lower 
rate than a prior policy. As agent he was allowed a comission upon the 
premium, and in his character as agent he was required to include this 
premium in his regular monthly account current with the company, charg- 
ing himself with the premium, and taking credit for the commission. On 
the day he received the policy he made the appropriate entry upon the book 
kept by him as agent, but he did not communicate his acceptance to the 
company, nor pay the premium. His montly account current was not due. 
The property was destroyed on the day after ‘he received the policy. The 
effect of the decision in that case was that express notice of acceptance may 
be dispensed with, where apparently not contemplated, and some other act 
of acceptance is equally clear. 


[4] In the case at bar there was a long-established course of dealing 
between the insured and the agents of the insuring company, having all 
the authority of the company itself in respect of the execution and delivery 
of policies, extending time of payment and granting crdit. The renewal 
receipt in issue here was mailed pursuant to this course of dealing. It was 
unconditional in its terms. The letter which accompanied it did not im- 
pose or imply any conditions as to payment or acceptance. In all respects 
it followed their former regular course of dealing. Acceptance of prior 
renewals had been express only when the insured made the actual pay- 
ments, and in these he had been “customarily slow.” Formerly, before 
payment, through retention of the receipt by the insured, an acceptance 
was implied, and as such was recognized by both parties. Upon that as- 
sumption or condition they acted in their established course of dealing with 
each other. 


Under this course, which prevailed for a considerable period between 
the insured and these fully authorized agents, the conclusion cannot well 
be avoided that each successive renewal was intended to go into effect im- 
mediately upon delivery of the renewal receipt, and to continue in effect 
during the period of six months. This must have been the intention of 
both parties, notwithstanding the fact that, according to their custom and 
course of dealing, the insured did not expressly signify his acceptance 
otherwise, or until by payment of the premium, and that was not done at 
any stated time, nor all of a premium always paid at one time. If that were 
not so, and if notice of acceptance was necessary each time, though not 
concurrent and immediate payment, to consummate the contract, then there 
was, under their course of dealing, a considerable interval in each period 
during which no contract was in force, although the insured was paying 
for the full period. The company would have received the full benefit of 
the contract, but the insured would not. This was not a result which it 
is presumed was contemplated by either party. This view is strengthened 
by the character of the correspondence between the company and attorneys 
‘for plaintiff when and after the proofs were forwarded. The company 
returned the proofs submitted as not being a compliance with the terms of 
the policy, and when asked for an explanation of the rejection, pointed out 
the manner in which the insured met his death as showing that it did not 
occur through accidental means, nor in a manner provided for by the 
policy, and no claim that the policy was not in force was made until the 
filing of the answer in this proceeding. 

[5] In this case there is no evidence as to when the agents were re- 
quired to account for premiums upon renewals made by them. There is 
nothing as to a fixed time of 60 days, as in some of the cases mentioned, 
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at the end of which the insured must make payment, or expressly signify 
his acceptance. The retention of the renewal receipt, which embodied a 
contract long kept in force, and whose terms were well known to the 
insured, and the placing of it in his safe among his other valuable papers, 
are acts from which it may well be inferred that he had accepted it. From 
the course of dealing, and from the circumstances under which the receipt 
was mailed by the insurer, the inference may well be drawn that the in- 
surer did not contemplate requiring or receiving a formal notice of ac- 
ceptance. The time that had elapsed, from March 7th to May 3lst, was a 
period not unusual, during which these parties had been wont to treat the 
renewal as in force. The course of conduct pursued for so long a time 
by the parties was within the knowledge and the minds of both, and this 
knowledge was applicable as a form of notice, in the transaction here under 
consideration, which in every particular. was as one of a train of like 
events beginning some years before, and running up to the time when the 
insured was killed. The facts and circumstances tend to show an actual 
acceptance by the insured of an offer made upon known terms and in the 
accustomed way, under circumstances not contemplating any communica- 
tion from him except and until the making of payment as usual. On the , 
part of the insured, and under the circumstances here disclosed, the reten- 
tion of the renewal receipt implied an acceptance, and on the part of the 
company, its nonreturn, without more, implied notice of the acceptance. 
Both may be presumed to have acted in this transaction with notice of and 
in reliance upon mutual conformity with their accustomed manner of deal- 
ing. By their acts, thus done and suffered, pursuant to a long-recognized 
rule, established by themselves, neither at the time was entitled to disclaim 
his respective obligation to the loss of the other. Upon the primary ques- 
tion, whether the renewal contract was in force, the finding of the trial 
court was a fair and reasonable conclusion to be drawn from the evidence. 

II. The substantial part of the evidence showing the manner in which 
the insured, Henry A. Ejicks, was killed, has been set forth. The appel- 
lant contends that: 


E “An injury received by the insured in an assault upon another is not 
an injury effected through accidental means.” 


Primarily, in support of this the following authorities are cited: Hut- 
ton v. State Accident Insurance Co., 267 Ill. 267, 108 N. E. 296, L. R. A. 
1915E, 127, Ann. Cas. 1916C, 577; Gaines v. Fidelity & Casualty Co., 111 
App. Div. 386, 97 N. Y. Supp. 836; Taliaferro v. Travelers’ Protective 
Ass’n, 80 Fed. 368, 25 C. C. A. 494; Carnes v. Traveling Men’s Ass’n, 106 
Iowa, 281, 76 N. W. 683, 68 Am. St. Rep. 306;. Rock v. Travelers’ Ins. Co., 
172 Cal. 462, 156 Pac. 1029, L. R. A. 1916E, 1196. Most of these, and 
other like cases, were cited, and were considered by this court in Berry- 
man v. Southern Surety Co., 285 Mo. 379, 227 S. W. 96. Supplemental to 
the cases mentioned many decisions by courts of other jurisdictions are 
cited in cases not involving assaults, but arising out of injuries received 
in many and varied forms of voluntary exertion by the insured persons, 
wherein was drawn a distinction between “accident” and “accidental means.” 
Upon this line of distinction it is insisted “that an injury which is the 
unforeseen or unexpected result of an intended act is not an injury sus-: 
tained or effected through “accidental means,” but that the cause, i. e. the 
means, which occasioned such injury must be “accidental and unintended.” 
The distinction is one that has not been drawn by the appellate courts of 
this state. 

In Summers v. Fidelity Mutual Aid Ass’n, 84 Mo. App. 605, the policy 
sued on insured the deceased against bodily injuries effected by “purely 
accidental means.” He was a “hostile helper” in a railway shop, and in 
attempting to lift a heavy truck he sustained a hernia which resulted in 
his death. The Kansas City Court of Appeals construed the policy as an 
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insurance against the result of accident, and held that the hernia was pro- 
duced by accident. The opinion uses the word “accidental” and the 
words “accidental means” as interchangeable and equivalent terms. ‘ 

In Young v. Railway Mail Ass’n, 126 Mo. App. 326, 103 S. W. 557, 
the St. Louis Court of Appeals had before it a policy insuring against in- 
juries sustained by “accidental means.” In that case the insured, a railway 
mail clerk, in lifting a heavy ‘sack of mail ruptured a blood vessel in his 
right lung. With him the lifting of a mail sack was a voluntary, usual, 
and ordinary thing. Substantially the same contention was made in that 
case as is made here; that is, that the injury which was the unforeseen or 
unexpected result of a voluntary or intended act was not an injury sus- 
tained through “accidental means.” The court reviewed extensively, the 
authorities for and against the position taken by the appellant in that case, 
and rejected as too strict and illiberal the construction given by some courts 
and contended for the appellant. The court stated its definition of “acci- 
dental means,” as derived from the best-considered American cases, “which 
hold that accidental means are those which produce effects which are not 
the natural and probable consequences of the act.” This is widely different 
from saying that the means or cause by which the effect is produced must 
be accidental. In that case, as in the Summers Case, the injury was “the 
unforeseen or unexpected result of an intended act.” 

In Collins v. Fidelity & Guaranty Co., 63 Mo. App. 253, the Kansas 
City Court of Appeals had under consideration a policy insuring against 
hodily injuries sustained through “accidental means.” The insured in 
that case was killed by a shot from a pistol fired ‘intentionally at him by 
another man. One of the defenses set up was that the injury was not sus- 
tained through “accidental means.” There was evidence tending to show 
that deceased brought on the difficulty which he must have known might 
likely result in his death, and there was evidence to show that he did not 
bring on the trouble, and that what occurred as a result was not within his 
expectation. The court referred to the holding in a prior decision, Phelan 
v. Travelers’ Ins. Co., 38 Mo. App. 640, where the insurance was against 
injuries sustained through “accidental means,” and the death of the insured 
resulted from being intentionally shot by another. The court, referring to 
the Phelan Case, said: 


“We held in that case that the term ‘accidental means’ applies to the 
conduct of the assured, as distinguished from the party doing the injury.” 


And the court continued: 


“An injury not anticipated and not naturally to be expected as a 
probable result, by the insured, though intentionally inflicted by another, is 
an accidental injury within the terms of the policy.. [Citing cases.] A 
death may be the result of an intentional and not accidental act of the 
party doing the injury and yet be an accident, as that word should be 
construed in the policy, in its application to the deceased.” 


In that manner disposing of the issue made, and disposing also of the 
question of a distinction between the terms “accident” and “accidental 
means,” the court sustained a judgment in favor of the plaintiff. 

In the recent case of Berryman v. Southern Surety Co., 285 Mo. 379, 
227 S. W. 96, this court had before it a policy insuring against bodily in- 
jury sustained through “accidental means,” and where the insured was 
killed by a shot from a pistol intentionally fired at him by another person. 
The court did not undertake to discuss the difference in meaning between 
the expressions, injury sustained by “accident” and injury sustained 
through “accidental means,” but referred approvingly to what had been 
declared in Collins v. Fidelity.& Guaranty Co., supra, and in Lovelace v. 
Travelers’ Association, 126 Mo. 104, 28 S. W. 877, 30 L. R. A. 209, 47 Am. 
St. Rep. 638. In the latter case the insurance was against “accident,” and 
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the insured voluntarily entered into an altercation with another, not known 
to be armed, but who shot and killed the insured. In the Berryman Case 
the court reached the conclusion that the evidence justified a finding that 
the killing of the deceased was unlawful, and without reason for his be- 
lieving that‘the other party was armed and intended to do him bodily harm. 
But shortly before on the same day a quarrel had taken place between 
Berryman and Richardson, in which the former had beaten the latter. In 
all of these cases the unforeseen and unexpected character of the result 
had been the determinative element. 

[6] In the Berryman Case the act of Richardson was held to be an 
intended act, but as to Berryman it was held to be an unforeseen and un- 
expected act, or an act done through “accidental means,” within the mean- 
ing of the policy. In the case at bar Osterman struck the insured inten- 
tionally, but it is expressly admitted that he had no intention of killing 
him. It is not admitted that the act was unforeseen and unexpected by 
Eicks, but, it is a natural conclusion to reach from the facts admitted that 
the effect was unforeseen and unexpected on his part. Both were un- 
armed. Their properties were close together, and abutting upon the same 
alley. Osterman was engaged in cleaning up and burning rubbish. Eicks, 
coming out, accused Osterman of taking his garbage box, which was de- 
nied by him, and continued charges and denials resulted in Eicks’ threat- 
ening to break Osterman’s head. Ejicks, thus threatening, advanced upon 
Osterman, a man inferior in size and strength, who suddenly picked up 
the mop or broom which was lying in the alley, and quickly struck the 
blow. The thing done and the effect of it were alike sudden, unforeseen, 
and unexpected. Tested by comparison with the facts in the Berryman 
and Lovelace Cases, and the other cases referred to, and the holdings in 
those cases, there is nothing to distinguish this case in any material way 
from those cases. 

The judgment should be affirmed. 

Small, C., concurs. 


Per CuurIAM. The foregoing opinion of Lindsay, C., is hereby adopt- 
ed as the opinion of the court. 


All concur. 
———__~- oo 


GRIFFITH v. CONTINENTAL CASUALTY CO. (No. 23756.) 
(Supreme Court of Missouri, in Banc. July 2, 1923.) 
253 Southwestern Reporter, 1043. 


1, APPEAL AND ERROR—PHYSICIAN’S EVIDENCE THAT IN- 
SURED HAD TUBERCULOSIS SOME TIME BEFORE AL- 
LEGED DEATH BY SUICIDE HELD WITHOUT PREJUDICE. 
In an action on an insurance policy which stipulated that, if insured 

died by suicide, the company would pay one-tenth of the principal sum, 

and the burden was on plaintiff to establish death by accidental means, 
evidence of a physician that insured had had tuberculosis for a considera- 
ble time before his death, and that insured had stated that he did not 
think life worth living, and that he had as well jump in the river, was not 
harmful, in view of such fact of tuberculosis being established before 
witness was called. 

(For other cases, see Appeal and Error, Dec. Dig. § 1051[1].) 


2. WITNESSES—PHYSICIAN COMPETENT TO TESTIFY AS TO 
PATIENT’S STATEMENTS WHICH WERE NOT NECES- 
SARY TO ENABLE HIM TO. PRESCRIBE. 

A physician was not incompetent to testify as to a patient’s statements 
that he did not think life worth living, and that he had as well jump in the 
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river, because it was not information necessary to enable him to prescribe 
for the patient. 


(For other cases, see Witnesses, Dec. Dig. § 211[1].) 


3. APPEAL AND ERROR—EVIDENCE OF INSURED’S EM- 
PLOYER THAT HE WAS DIRECTED TO TAKE PRECAU- 
TIONS BECAUSE OF REPORT THAT INSURED HAD TU- 
BERCULOSIS HELD NOT PREJUDICIAL. 


In action on an insurance policy, which provided that, if insured 
committed suicide, the payment was limited to one-tenth the face, evidence 
of his employer, as plaintiff's witness, that he had been directed by the 
health commissioner to take certain precautions because insured had tu- 
berculosis, was without prejudice to plaintiff, where the fact that insured 
had tuberculosis was established by other evidence. 


(For other cases, see Appeal and Error, Dec. Dig. § 1051[1].) 


4, EVIDENCE—WITNESS HELD WITHOUT MEANS OF OBSER- 
VATION TO MAKE OPINION ADMISSIBLE. 


In action on an insurance policy, where the defense was that insured 
threw himself from a second-story window of a hospital about 1 a. m., 
the opinion’of witnesses, who saw insured suspended from a window, but 
who did not have sufficient means of observation to enable them to form 
an intelligent opinion as to whether insured was unconscious, was inadmis- 
sible as conjecture. 


(For other cases, see Evidence, Dec. Dig. § 501[6].) 


5. EVIDENCE — RULE AS TO ADMISSION OF WITNESS’ CON- 
CLUSION AS SHORTHAND RENDERING OF FACTS 
STATED. 


Where a witness has had means of personal observation, and the facts 
and circumstances on which he bases his conclusion are incapable of be- 
ing detailed intelligibly so as to enable any one but the observer himself 
to form an intelligent conclusion therefrom, he may state such conclusion 
as an ultimate fact; it sometimes being denominated a shorthand render- 
ing of facts. 


(For other cases, see Evidence, Dec. Dig. § 473.) 


6. INSURANCE — PROOFS OF DEATH HELD COMPETENT AS 
BEARING ON VEXATIOUS REFUSAL TO PAY. 
In an action on a policy of insurance, where the defense was that of 
suicide, proofs of death, offered by defendant, were admissible as bearing 
on the issue of vexatious refusal to pay. 


(For other cases, see Insurance, Dec. Dig. § 662[1].) 


7. EVIDENCE—DEATH CERTIFICATE HELD COMPETENT EVI- 

DENCE OF FACTS THEREIN RECITED. 

In action on a policy of insurance, where the defense was suicide, a 
copy of the death certificates certified by the state registrar of vital sta- 
tistics was, under Rev. St. 1919, § 5816, competent evidence of the facts 
therein recited. 

(For other cases, see Evidence, Dec. Dig. § 334[4].) 


8. EVIDENCE — BURDEN OF PROOF ON PARTY HAVING AF- 
FIRMATIVE OF ISSUE. 


The burden of proof rests on the party having the affirmative of an 
issue, and that burden never shifts. 


(For other cases, see Evidence, Dec. Dig. § 91.) 
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9. INSURANCE — BURDEN ON PLAINTIFF TO SHOW DEATH 
BY ACCIDENTAL MEANS NOT DESTROYED BY PRESUMP- 
TION AGAINST SUICIDE. 


In action on an insurance policy, which contained a clause limiting 
payment to one-tenth of the face value on death by self-destruction, to es- 
tablish defendant’s liability for the full face amount it was incumbent 
upon plaintiff to prove by the greater weight of evidence that the fall 
from the window which resulted in insured’s death was accidental, and 
such burden was not modified or destroyed by the presumption against 
suicide. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


10. INSURANCE—PRESUMPTION AGAINST SUICIDE REBUTT- 

ABLE. 

The presumption against suicide is a rebuttable, legal presumption, 
and, in its character as a presumption, it is not evidence but a rule of law 
which operates to throw on the party against whom it is raised the duty 
of going forward with the evidence. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 


11, EVIDENCE — AFFIRMATIVE FINDINGS MUST BE BASED 
ON EVIDENCE. 
Affirmative findings should be based on evidence and not on guess or 
conjecture. 


(For other cases, see Evidence, Dec. Dig. § 597.) 


12. TRIAL — INSTRUCTION HELD NOT TO PRECLUDE JURY 
FROM WEIGHING FACTS IN LIGHT OF INSTINCT OF 
SELF-PRESERVATION. 

In action on insurance policy, where defense was suicide, limiting 
payment to one-tenth of face value, an instruction that a finding that the 
death of insured was due to an accidental fall, instead of an intentional 
fall, could not rest on guess of the jury, but must be found from evidence, 
and the burden of proving fall was accidental rested on plaintiff, and, if 
it was not proven that it was accidental, or if, under the evidence, it could 
not be ascertained whether it was accidental or intentional, then they could 
not find for plaintiff in the face value of the policy, did not deprive plain- 
tiff of the benefit of the presumption against suicide. 

(For other cases, see Trial, Dec. Dig. § 253[5].) 


13. EVIDENCE—COMMON KNOWLEDGE THAT NORMAL HU- 
MAN BEINGS LOVE LIFE AND SHRINK DEATH. 
That it is a biological fact that all normal human beings love life and 
shrink from death is a part of common knowledge. 


(For other cases, see Evidence, Dec. Dig. § 14.) 
Weodson, C. J., dissenting. 


Appeal from St. Louis Circuit Court; H. A. Hamilton, Judge. 

Action by Louise M. Griffith against the Continental Casualty Com- 
pany. Judgment for plaintiff in an amount less than petitioned for, and 
she appeals. Affirmed. 


Kinealy & Kinealy, of St. Louis, for appellant. 

Jones, Hocker Sullivan & Angert, of St. Louis, for respondent. 

RAGLAND, J. This is the second appeal in this case. 290 Mo. 455, 235 
S. W. 83. It is a suit on a policy of insurance issued by defendant, 
whereby it, among other things, insured Harry C. Griffith against death 
suffered through personal bodily injury effected directly and independ- 
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ently of all other causes through external, violent, and purely accidental 
means. It contained, however, this stipulation : 


“If the insured shall sustain loss of life by suicide or self-destruc- 
tion, while either sane or insane, and such loss of life shall result within 
ninety days of ithe injury causing it, the company will pay one-tenth of the 
principal sum.’ 


The policy is dated July 8, 1910, and, by reason of accumulations 
therein provided for, through annual renewals, the amount payable under 
it in 1919, in case of the insured’s death through accidental means, was 
$15,000. The plaintiff is thé beneficiary named therein. 

The cause was tried on the same pleadings as in the Sieaae trial. 
The petition, after alleging the execution of the policy and its provisions 
a. above indicated, except that it made no reference to the stipulation re- 
lating to suicide, stated: 


“That thereafter on the 21st day of April, 1919, the said Harry C. 
Griffith received personal bodily injury, effected directly and independently 
of all other causes through external, violent, and purely accidental means, 
by accidentally falling out of a window of a room on the second floor of 
the St. Louis Baptist Hospital * * * to the ground beneath, whereby 
* * * he suffered concussion and hemorrhage of the brain, and that, as 
a direct result of his said injuries, the said Harry C. Griffith died on April 
22, 1919.” 


The petition further charged a vexatious refusal to pay, and prayed 
or gy for damages and attorney’s fees in addition to the said sum of 
$15,000. 

The answer admitted the execution of the policy, in the terms and of 
the tenor alleged, and the death of Griffith, but denied the other allega- 
tions of the petition. It further averred that the death of Griffith was 
due to suicide and self-destruction, that the policy stipulated that in such 
event the defendant’s liability should be $1,500 and no more, and that it 
brought into court and thereby tendered that sum. Plaintiff filed a gen- 
eral denial by way of reply. 

The facts in proof are substantially the same as on the former trial. 
The plaintiff in this trial, however, contended herself with raising the 
curtain on the scene disclosing the insured’s fall at the stage where he 
was seen hanging from the hospital window, head downward, with a nurse 
holding him by one foot, leaving it to defendant to show, if it chose, the 
circumstances immediately preceding whereby the insured got himself in- 
to such a dilemma. 

Her evidence in chief tended to show the following: Griffith, the in- 
sured, was in the employ of the Anderson Grocery Company of St. Louis, 
and engaged in the performance of office duties. He was about 50 years 
of age, a small, thin built man, with sallow complexion. He was not talka- 
tive and was particularly reticent about his own affairs. Seven or eight 
years prior to his death he had been discharged in bankruptcy, and after 
that time had had no financial difficulties. Neither his wife nor his busi- 
ness associates had ever noticed any despondency: on his part, nor had they 
ever heard him say anything about killing himself or committing suicide. 
On April 16, 1919, he suffered a gunshot wound; the bullet entering near 
the left mammary nipple and passing through his body. He was taken to 
the City Hospital, and during the time he remained there he was strapped 
to his cot. On April 19th, he was removed to the Baptist Hospital and 
put in a small room known as No. 18. There was a window in the north 
side near the west wall of the room and a door in the south side, some- 
what east of the center. Along the west wall and about 2 feet south of 
the window in the north side there was a radiator. The bed was placed 
between the door and the window, with the head against the west wall. 
The window sill was 2 feet from the floor and was 20 inches in width from 
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inside to outside. The window itself was 2 feet and 10 inches wide. 
From the sill to the top of the bottom sash was 3 feet, 2% inches; from 
the sill to the street surface below the distance was 18 feet. 

On the night of April 20th, about 12:30 a. m., two young men, Har- 
rison and Zoller, were passing along the street near the hospital when 
they heard an indistinct cry for help. They looked toward the hospital 
and saw something hanging from a second story window which appeared 
to be bed clothing, but which, on closer inspection, proved to be a man 
hanging with his head down. They ran toward the place and as they got 
closer they saw that the man’s entire body was out of the window except 
his left foot and ankle, by which he was being held by a nurse; his back 
was against the wall and he was turning first one way and then the other 
and pushing up and reaching out with both hands. His apparent strug- 
gles had ceased, however, and he was hanging perfectly limp when they 
reached the place. Presently the nurse let go of him, and he fell to the 
ground, his head striking a cellar door. The man who had fallen was 
Griffith, the insured; he was carried back into the hospital, put to bed and 
strapped to his cot. On April 22d he died. The autopsy disclosed that 
the immediate cause of his death was hemorrhage of the brain. It also 
disclosed that his left lung at the apex and the upper and lower lobes of 
the right lung were tubercular, and that both were bound down by chronic 
adhesions. 

The following excerpts from the testimony of defendant's witnesses 
epitomize the evidence offered by it for the purpose of showing that the 
death of the insured was not effected through accidental means: 


Ella Diehl: 


“I was Mr. Griffith’s stenographer and had been for about a year. 
He usually went to lunch, I guess, about 12. On the 16th of April re- 
ferred to he did not go to lunch. He just passed a remark to me that he 
was feeling rotten. About 2 oclock he called me and asked me if I had 
an oil can, and J saw he had a revolver lying there, and I got the oil can. 
I had seen the revolver there before and that didn’t alarm me, and so I 
gave the oil can to him and went away from his desk. A little while after 
he called me to take the oil can away and said, ‘The trigger won’t work.’ 
I said, ‘You ought to take that thing away and oughtn’t to have that down 
at the office.’ He didn’t answer, and I started to go away, and just as I 
turned around I heard the revolver. I noticed I didn’t take more than 
about three steps. At that time he was sitting at his desk in a revolving 
chair. He was sitting sort of hunched over with his feet under his desk. 
The gun was on the edge of his desk with the muzzle towards him. It 
was just about directly in front of him. When I heard the report and 
turned he was just keeling back in his chair. He made no outcry at all, 
and was smoking a cigar. When I turned around he had a cigar clenched 
in his teeth. I immediately left the office.” 


Mrs. Minnie Williamson: 


“T have been a nurse at the St. Louis Baptist Hospital for eighteen 
months and was on April of last year. I was head nurse in the little sur- 
gical division on the third floor. I received Harry C. Griffith, He went 
out of the window the second day he was there.. Mrs. Griffith came to the 
h spital with him. I had the care of him in the daytime. I fed him and 
bathed him and made him comfortable. He was very emaciated. His 
wound seemed to progress satisfactorily. I had conversations with Mr. 
Griffith several different times. When I went to give him his bath he told 
me to be careful. He said, ‘I have a wound in my side, a gunshot wound.’ 
I said, ‘An accident, I suppose,’ and he said, ‘Well, any one in my condition 
would be better off dead.’ That is the first conversation he held with me. 
At times, when I would feed him, he would say he would be better off 
dead. He didn’t seem cheerful to me. Just when I went to feed him 
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he would always complain of feeling so badly and he would be better oft 
dead. After he went out of the window I had very little conversation 
with him. I came on duty 7 o'clock the next morning and went to this 
room 18 as soon as I came on duty. The lower window sash was up 
about a little over half way I should judge. I closed it. During the day 
he said very little. He would just ask me ‘for what he wanted. I didn't 
ask him how he came to get out of the window, and he didn’t tell me. 
He had been tied in the bed, and he was practically untied, and I and Mr. 
Carney tied him over again.” 


Mrs. Sidney Bonham: 


“In April, 1919, I was a nurse at the St. Louis Baptist Hospital. 1 
knew Harry C. Griffith as a patient there. He was in room 18 on Sunday 
night, April 20th. 1 was working on the floor opposite Mr. Griffith's room. 
* * * As I passed his door I noticed it was closed, and I opened it, and 
he was seated in front of the window with his feet on the window sill and 
his back towards the door. He was smoking, and I asked him what he 
was doing up, and he said smoking. I insisted on his going back to bed, 
and he said, ‘Go on out and close the door; there’s a devil of a draft on 
me.’ I said I realized that but I said, ‘You will have to go back to bed,’ 
and he raised up and stood facing me, and I asked him again to go back to 
bed, and he refused, and I started over to him, and he sat down on the win- 
dow sill and bent over towards the right and went out of the window. 
I hollered to him and grabbed him by the bath robe. I saw his hands come 
up so then I laid across his limbs and got him by the left ankle. I held 
him there and hollered for help, and there were two gentlemen walking 
across the street, and the second time I hollered they turned around and 
looked, and the third time they came over, and I told them to knock on 
the clinic door for the nurses in the basement and one of them climbed 
up to the window sill, but I don’t know if he got hold of Mr. Griffith or 
not. I was holding on to his leg, and he was hanging with his head down 
and back to the wall. He did not say anything after he went out of the 
window. The bed was in the center of the room with the head to the 
west, and in going around I had to go to the east of the foot of the bed 
when I entered the room. The lower sash of the window was about one- 
half way up. When he sat down in the window sill I can’t tell exactly 
where the lower part of the sash was, but it was about to his shoulders. 
* * * When he sat down he leaned to the right. That would be to- 
wards the radiator. I can’t say just what the space was between the ra- 
diator and the window, but it wasn’t very far. He just kind of bent over, 
put his head under, and went out of the window. When I was standing 
there and talking about his going back to bed he seemed perfectly rational 
and answered me correctly. When I insisted on his going back to bed he 
refused. * * * I didn’t touch Mr. Griffith while he was sitting in the 
window. He did not say anything before he went out the window back- 
wards. He refused to go back to bed. He was not under the influence of 
ether. I can’t say if he had been unconscious any time that day. He 
talked very reasonable to me. He just went out backwards, and I just 
got there in time to grab his bathrobe. As soon as he sat in the window 
and I started to turn, then he went out of the window. 

“Q. Did it look as if he threw himself out of this window? A. It 
looked as if he sat down in the window and went out backwards. 

“Q. What was the position of the lower sash of this window? A. 
Well, it was ordinary size. 

“Q. What was its position at this time when he sat on the window 
seat? A. He sat with his back out of the window. 

“a Was the lower sash of the window up as far as it would go? 
A, Yes. 

“Q. With reference to the top of his head as he was sitting in the 
window, how far away was the top of his head from the bottom of the 
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window when it was raised up? <A. I can’t say, but I think it would be 
right about his shoulders.” 


Dr. Joseph B. Chiles: 


“ I treated him for pulmonary tuberculosis. I treated him in 1913. 
From the date of the card I treated him off and on and until his death. I 
told Mr. Griffith that he had tuberculosis. 

* a * a + * ok * ok 


“Q. What did he say? A. He said that he didn’t think life was worth 
living or words to that effect, and that he might as well jump in the river 
or jump off a bridge or something to that effect. 

* * * * * * * * * 


“I treated him for tuberculosis after 1914 and told him about being 
afflicted with tuberculosis then it was that he said he might as well jump 
off the bridge. I don’t recall that he expressed that sentiment after that 
time. After that I had tests made and the results were negative; that is, 
the sputum contained no tubercular germs, and it is the opinion of the 
medical profession that an examination of the sputum is conclusive on 
that. * * * If a person has tuberculosis it involves to a certain de- 
gree destruction of the lung and if on treatment the disease is stopped that 
leaves a scar on the lung, but it heals up under favorable conditions.”’ 


A card filed by Dr. Chiles with the health commissioner of the city 
of St. Louis, on July 21, 1914, reporting that Harry Griffith, Edison Hotel, 
Eighteenth and Chestnut streets, was afflicted with pulmonary tuberculosis, 
was put in evidence by defendant. 

Defendant introduced in evidence the proofs of death furnished it by 
plaintiff. These contained, among other things, the affidavit of the attend- 
ing physician and the verdict of the coroner’s jury. This question and 
answer appeared in the affidavit: 


“How is injury said to have been caused? Jumping out window to 
street.” 


The verdict just mentioned was in part as follows: 


“* * * We find that the deceased came to his death on the 22d day 
of April, 1919, at about 5:30 o’clock a. m. at St. Louis Baptist Hospital, 
from shock and injuries (hemorrhage of brain) caused by throwing him- 
self out of a window, second story, at above place on the 2lst day of 
April, 1919, at about 1:50 a. m.” 


Defendant also offered a certified copy of the certificate of death filed 
with the bureau of vital statistics, which contained the following: 


“I hereby certify that death occurred 6 a.m. The cause of death was 
as follows: Shock and injuries (fractured skull). Jumped from window. 
Contributory (secondary) suicide. H. W. Fath, Deputy Coroner.” 


Plaintiff duly objected to the admission of the testimony of Dr. Chiles, 
on the ground that it involved confidential communications between phy- 
sician and patient. On similar grounds she objected to the reception in 
evidence: of the report card filed with the health commissioner of St. 
Louis. In this connection it should be further stated that on cross-ex- 
amination of the president of the Anderson Grocery Company, a witness 
for plaintiff, he denied any knowledge of Griffith’s having had tuber- 
culosis. He was then asked if he had not been directed by the city health 
commissioner to take certain sanitary precautions on account of a report 
that had been filed with his department to the effect that Griffith was suf- 
fering from tuberculosis. Over plaintiff's objection he was required to 
answer and answered in the affirmative. On cross-examination of plain- 
tiff’s witness, Harrison, he was asked by defendant whether Griffith was 
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struggling any as he was hanging out of the window. His answer in part 
was: 
“On first arriving there he was fully unconscious, in my opinion; no 
motion at all.” 


This part of the answer was stricken out on motion of defendant as 
being a conclusion of the witness. Plaintiff at the time excepted to the 
action of the court in so doing. Plaintiff also made timely objections to 
the admission in evidence of the proofs of death, including the copy of the 
coroner’s verdict and the death certificate, issued by the bureau of vital 
statistics, 

At the request of the defendant, the court gave, among others, the 
following instructions : 


“4. The jury are instructed that a finding by them that the death of 
the insured was due to an accidental fall, instead of an intentional fall, 
cannot rest upon conjecture or guess on the part of the jury, but must be 
found by the jury from the evidence in the case, and the burden of 
proving that the fall was accidental rests on the plaintiff. If the plaintiff 
has not proven that it was accidental, or if, under the evidence, the jury 
cannot ascertain whether it was accidental or intentional, then they cannot 
find for the plaintiff in the full amount sued for, on the theory that the 
death was due to accident. 

“5. In dealing with the question of whether the death of Griffin was 
due to an accidental fall from the window, or to an intentional fall, the 
jury dre instructed that the burden of proof is on the plaintiff to prove, 
by a preponderance or greater weight of the testimony, that this fall was 
accidental. If, therefore, the jury believe from the evidence that it was 
intentional, or if, under the evidence, the jury are unable to ascertain 
whether it was accidental or intentional, then they cannot find for the 
plaintiff in excess of $1,500 and interest.” 


By other instructions the court withdrew from the jury the question 
of vexatious refusal to pay, and also withdrew from their consideration 
the proofs of death heretofore referred to. 

The jury returned a verdict in favor of plaintiff for $1,500 with in- 
terest, which, under the court’s instructions, was tantamount to a finding 
that the insured’s death was not caused by accidental means. 

From a judgment rendered in accordance with the verdict, plaintiff 
prosecutes this appeal. Other pertinent matters, both evidenciary and pro- 
cedural, will be noted in the course of the opinion, 

Appellant assigns error: (1) On the rulings with respect to the ad- 
mission of evidence; and (2) in the giving of the instructions quoted. 

[1, 2] I. (1) The only fact appearing in the testimony of Dr. Chiles 
with respect to which he was incompetent to testify was the fact that 
Griffith had had tuberculosis for a considerable length of time before his 
death. That fact, however, was established by the plaintiff’s evidence in 
chief before Chiles was called to the witness stand by defendant. It is 
not perceived how she could have been prejudiced by further evidence of 
such fact, even though it came from a prohibited source. Chiles was not 
incompetent to testify to Griffith’s statement, that he did not think life 
worth living and that he had as well jump in the river, for the simple rea- 
son that it was information necessary to enable him to precribe for Grif- 
fith as his patient. This much clearly appears from Chiles’ testimony as a 
whole. But, even if the physician had been incompetent to testify to this 
statement made by his patient, because of the remainder of his testimony, 
no particular harm could have resulted from it. He further stated that 
Griffith never afterward expressed any such sentiment of despondency, and 
that after a year and a half’s treatment the progress of the disease, as shown 
by conclusive tests, had been stayed. 
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Appellant further complains that this threat to commit suicide, if it 
may be so called, was too remote to have been admissible in evidence, but 
she made no such objection when it was offered on the trial. 

[3] (2) It is insisted by respondent that the testimony elicited from 
plaintiff's witness Anderson, that he had been directed by the health com- 
missioner to take certain precautions because a report had been made to 
him that Griffith had tuberculosis, was proper cross-examination, in view 
of the witness‘ previous denial that he had any knowledge of Griffith’s ever 
having been afflicted with that disease. It further claims that the report 
card filed with the health commissioner by Chiles was a public record, and 
as such admissible in evidence. We need not pass upon these contentions. 
In view of what has been said in the preceding paragraph it is apparent 
that the reception of both bits of evidence was in no way prejudicial to 
plaintiff's case. 

[4, 5] (3) If a witness has had means of personal observation, and 
the facts and circumstances upon which he bases his conclusion are incapa- 
ble of being detailed intelligibly so as to enable any one but the observer 
himself to form an intelligent conclusion from them, he may state his 
conclusion as to the ultimate fact. Such conclusions are sometimes de- 
nominated “shorthand rendering of facts.” But is is evident, all the cir- 
cumstances considered, that the witness Harrison did not have sufficient 
means of observation to enable him to form an intelligent opinion as to 
whether Griffith was unconscious. His opinion to that effect was therefore 
nothing more than conjecture; it was gratuitously given and was properly 
stricken out by the court. 

[6] (4) When the proofs of death were offered by defendant the court 
announced that they would be admitted as bearing on the issue of vexa- 
tious refusal to pay, and for no other purpose; when it withdrew that issue 
from the jury it also instructed them to disregard this evidence. These 
documents were clearly competent for the purpose for which they were 
admitted; but even if they had been improperly received, the error was 
cured by the instruction withdrawing them from the consideratoin of the 
jury. 

[7] (5) The copy of the death certificate certified by the state regis- 
trar of vital statistics was under the statute (section 5816, R. S. 1919) com- 
petent evidence of the facts therein stated. Simpson v. Wells, 292 Mo. 
301, 237 S. W. 520. 

(8, 9] II. Under the pleadings the issue was: Was the insured’s death 
effected through accidental means? Griffith v. Continental Casualty Co., 
290 Mo. 455, 235 S. W. 83, &4. It was affirmed by the plaintiff and de- 
nied by the defendant. It is elementary that the burden of proof rests 
upon the party having the affirmative of an issue ,and that that burden 
never shifts. 

“The burden of proof to establish the affirmative of an issue involved 
in an action rests upon the party oe. the facts constituting the issue, 
and remains there until the end.” 10 R. C. L. 898, and cases cited in note 
15; Griffith v. Continental Casualty Coe supra; Downs v. Horton, 287 
S. W. 414, 230 S. W. 103. 

These rules of procedure are all but axiomatic. That it was incum- 
bent upon the plaintiff in this case, in order to establish defendant’s lia- 
bility, to prove by the greater weight of the evidence that the fall from the 
window which resulted in insured’s death was accidental is therefore not 
even a debatable proposition. That such burden rested upon her through- 
out the trial is likewise indisputable. 

[10] But it is said that the applicability of the fundamental rules of 
procedure above referred to is in this case modified or destroyed by the 
presumption against suicide which arises on the evidence. This insistence 
is based upon a misconception of the nature and office of such a presump- 
tion. The presumption against suicide is a rebuttable legal presumption. 
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Brunswick v. Standard Acc. Ins .Co. 278 Mo. 154, 213 S. W. 45, 50, 7 A. L. 
R. 1213. In its character as a presumption it is not evidence; it is a mere 
rule of law which operates to throw upon the party against whom it is 
raised the duty of going forward with the evidence. Thayer, Prel, Treat, 
Ey. 314-346. It performs no other function and has no other significance. 

“A presumption has only the effect of throwing upon him against 
whom it is raised the burden of proceeding with his proof, but not shifting 
the general burden of proof in the case, * * * so soon as he discharges 
his burden, that is to say, adduces contrary evidence, the presumption van- 
ishes entirely.” 1 Jones Com. on Evidence, § 10f. 


We therefore repeat what we said when the case was here before: 


“That the insured’s death was effected through accidental means was 
the one essential fact upon which defendant’s liability could be predicated; 
it was affirmed by plaintiff and denied by defendant; it is elementary, there- 
fore, that the burden was upon her to establish this fact by the greater 
weight of the evidence. Plaintiff undertook this burden and by her evidence 
showed that the body of the insured * * * dropped to the pavement 
below under circumstances so equivocal that it would have been. extremely 
difficult for the triers of facts to have determined from them alone * * * 
whether his death was accidental, or whether it was the result of an act 
intentionally done by him for the purpose of ending his life. Notwithstand- 
ing, this proof, aided by the presumption arising from the love of life, was 
sufficient to make out for plaintiff a prima facie case, and thereupon the 
burden of going forward with the evidence devolved upon defendant. 
Defendant’s evidence * * * tended to show that the insured inten- 
tionally precipitated himself from the window. With the facts all before 
the jury, the presumption against suicide had no further procedural pur- 
pose to serve. The burden of proving accidental death still rested upon 
plaintiff, as it had done from the inception of the trial.” 


[11-13] If the jury, after hearing all the evidence, were unable to 
tell whether insured’s fall was accidental or intentional, it was because 
plaintiff had failed to discharge the burden resting upon her of showing by 
the greater weight of the evidence that it was accidental. And it was just 
as necessary in this case as in any other that an affirmative finding should 
be based upon evidence, and not upon guess or conjecture. But it is 
claimed that the phrasing of instruction No. 4 in this respect deprived 
plaintiff of the benefit of the presumption against suicide. As already 
pointed out, the presumption was not evidence to be considered by the jury, 
but a rule of law to guide the court, and it had served its purpose and gone 
out of the case when the case was submitted to the jury. While the “pre- 
sumption” was gone, there remained, of course, the biological fact that 
all normal human being's love life, and shrink from death. The recognition 
of the existence of this fact is a part of common knowledge. There was 
nothing, however, in either of the instructions, that precluded the jury from 
weighing all the facts and circumstances in evidence in the light of this 
further fact, the instinct of self-preservation. It might have been proper 
for the court to have so instructed the jury, had it been requested to do so. 
3ut as that question is not in the case it would avail nothing to express an 
opinion with respect to it. 

In view of what has been said, it is obvious that no error was com- 
mitted in giving instructions 4 and 5. Other complaints are made in re- 
gard to the instructions as a whole, but they are not of sufficient merit to 
require discussion. 

The record disclosing no reversible error, the judgment should be af- 
firmed. It is so ordered. 

All concur except Woodson, C. J., who dissents. 
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KIDDER v. HARTFORD ACCIDENT & INDEMNITY CO. 
(No. 17522.) 


(Supreme Court of Washington Sept. 17, 1923.) 
218 Pacific Reporter, 220. 


INSURANCE—ORAL CONTRACTS OF ACCIDENT INSURANCE 
ARE ENFORCEABLE. 


The Insurance Code (Rem. Comp. Stat., §§ 7032-7298) contains no 
prohibition against oral contracts of accident insurance, and such contracts 
are enforceable. 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 
Holcomb and Mackintosh, JJ., dissenting. 


En Banc. 

Appeal from Superior Court, Spokane County; Wm. A. Huneke, 
Judge. 

Action by Katie M. Kidder against the Hartford Accident & Indem- 
nity Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Post, Russell & Higgins, of Spokane, for appellant. 
Donovan & Grant, of Spokane, for respondent. 


MitcHELL, J. The parties to this suit present contrary views as to the 
permissibility of an oral contract of accident insurance in this state. In 
her complaint Katie M. Kidder alleged that her husband entered into one 
with the Hartford Accidednt & Indemnity Company, in which contract she 
was named as the beneficiary; that a few days thereafter he was acci- 
dentally drowned, and that the company refused to pay her. On the trial 
of the case there was a verdict and judgment in her favor, from which the 
defendant has appealed. 

R. J. Martin & Co. were the local agents of appellant in Spokane. 
H. H. Bell was a stockholder and the treasurer of R. J. Martin & Co. He 
solicited accident insurance for the appellant, collected premiums, re- 
ceived and passed on applications, and executed and delivered policies. 
No other officers or agent of the company was required to sign a policy 
with him. He called on Mr. Kidder, and took his written and signed ap- 
plication for a policy for one year in the appellant company and arranged 
the fee or premium to his satisfaction, and told Mr. Kidder, upon inquiry, 
that he was covered by insurance from that time on, and testimony the 
jury was at liberty to believe was to the effect that the insured was never 
advised otherwise. He was drowned a few days later. No policy was 
ever issued. Upon taking the application to his office the solicitor found 
a notice from his company, of which he knew nothing until that time, 
that the premium had been increased on risks of the class to which the ap- 
plicant belonged, or rather the classification to which he belonged had 
been changed, and it was then the purpose of the agent to change the in- 
surance to another company he represented that had not changed its rate 
or classification; but, as stated, the applicant was never made aware of 
and hence did not consent to such change. 

The appellant contends that under the Insurance Code of this state 
all insurance companies dealing in accident insurance were required to file 
with the insurance commissioner rate schedules or a manual of risks and 
a copy of its form of policy that it had complied with the law, and that it 
could not obligate itself except upon the issuance of a written policy at 
the rate filed. In the case of Way v. Pacific Lumber & Timber Co., 74 
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Wash. 332, 133 Pac. 595, 49 L. R. A. (N. S.) 147, there was called in 
question the provisions of the Insurance Code making it unlawful to sell 
insurance at less than the scheduled rate. It was held in that case that er- 
ror lies in the assumption that the contract between the agent and the 
insured was void, whereas the rule is that a contract which violates a 
statutory regulation of itself is not void unless made so by the terms of 
the act. It is not claimed, as we understand, that there is any provision 
of the Insurance Code which for that reason either avoids or prohibits 
an oral contract of insurance. The same reason applies to appellant’s 
argument that there was no meeting of the minds of Mr. Kidder and of 
the agent at the time the application was taken and the premium arranged 
for, and hence no contract. It appears frem the testimony, however, that 
they did have an understanding on all of the essentials of their contract, 
and the fact that the agent decided afterward to change the insurance to 
another company, for the reasons we have stated, in no way affected the 
rights of the appellant or his beneficiary. 

But, more pointedly to the question of an oral contract of accident 
insurance in this state: The Insurance Code, as such, was enacted in 
1911 (Session Laws, c. 49), found in its present form in Rem. Comp. Stat. 
§§ 7032-7298, and regulates rather fully the whole field of the different 
kinds of insurance. In the original act sections 103 to 179 relate to fire 
and marine insurance, section 180 to 186 relate to life insurance, and sec- 
tions 187 to 191 relate to health and accident insurance. A part of section 
180 of the act of 1911 is quoted by appellant as follows: 


“No life insurance company doing business in this State shall make 
or permit any distinction or discrimination * * * nor shall any com- 
pany or agent, subagent, or broker, make any contract of insurance or 
agreement as to such contract, other than is plainly expressed in the policy 
issued thereon, * * *” 


and relied on. .While it is true the section is found in a division of the 
whole act devoted to life, health, and accident, that division is again sub- 
divided, without so stating it, so that, as already noticed, sections 180 to 
186 relate to life insurance, and sections 187 to 191 relate to health and ac- 
cident insurance. The words “discrimination prohibited” constitute the 
heading of section 180, and, without setting out all of the section, it ap- 
pears to be plain that it is a regulation designed to prohibit discrimination 
in the sale of life insurance, and does not in any way or manner prohibit 
or directly or indirectly touch upon the question of an oral or other con- 
tract of accident insurance. 

Again, appellant quotes and relies on a portion of section 187 of the 
act of 1911, as follows: 


“No policy of insurance against loss or damage from disease or by 
bodily injury by accident, or both, of the assured shall be issued or deliv- 
ered in this state until a copy of the form thereof and the table of rates 
or manual of risks of the company has been filed at least thirty days with 
the commissioner * * * provided, * * * nor shall such policy be 
so issued or delivered unless every porticn except the questions and an- 
swers in the application is plainly printed in type not smaller than long 
primer or ten-point type, nor unless all exceptions and conditions are 
printed with the same prominence as the benefits to which such exceptions 
and conditions apply, nor unless it contains in substance the following 
provisions.” 


This section deals with written health and accident policies, and has 
nothing to do with oral contracts therefor. Suppose that a health and 
accident policy were written and delivered in violation of the terms of the 
section; there is nothing in the section which provides that the policy 
shall be void, for “the rule is that a contract which violates a statutory 
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regulation of business is not void unless made so by the terms of the act.” 
Way v. Pacific Lumber & Timber Co., supra. 

In the case of Ogle Lake Shingle Co. v. Nat. Lumber Ins. Co., 68 
Wash. 185, 122 Pac. 990, this court said: 


“It is now well established that contracts of insurance may rest in 
parol.” 


While it is true the cases from this court, referred to, were fire insur- 
ance cases, we are aware of no reason why the rule should be different in 
accident insurance cases, under our statutes. All of them are governed by 
the rule stated in Sutherland, Statutory Construction, quoted in Way v. 
Pacific Lumber & Timber Co., as follows: 


“When a statute is * * * a regulation of a traffic or business, 
and not to prohibit it altogether, whether a contract which violates the 
statute shall be treated as wholly void will depend on* the intention ex- 
pressed in the particular statute. Unless the contrary intention is mani- 
fest the contract will be valid.” 


As hereinbefore stated, we find in the Insurance Code no prohibition 
against oral contracts of accident insurance. The situation, then, is as 
that described by the Supreme Court of the United States in the case of 
Relief Fire Insurance Co. v. Shaw, 94 U. S. 574, 24 L. Ed. 291, wherein, 
in discussing a statute of Massachusetts, it was said: 


“Tt is contended, however, that there is a statute of Massachusetts 
which, in effect, requires that all contracts of insurance shall be in writ+ 
ing. * * * It is evident that the object of this statute was, not to pro- 
hibit parel contracts of insurance, but to prohibit the practice of referring 
to a set of conditions not contained and set out in the policy, but embodied 
in some other paper or document. The statute was passed for the benefit 
of the insured, in order that they might not be entrapped by conditions to 
which their attention might never have been called, and which they might 
inadvertently overlook and disregard, if they were not embraced in their 
policies. It applies in terms only to policies, that is, to written contracts of 
insurance; and has no application whatever to parol insurances. It does 
not prohibit them, nor affect them in any way.” 


From an examination of the whole of the record in this case and upon 
the law we conclude the judgment should be, and it is, affirmed. 
Main, C. J., and Pemberton, Parker, and Tolman, JJ., concur. 


Bripces, J. (concurring). I concur in the foregoing opinion on the 
ground that the insurance contract involved in this case was in writing. 
The application, which was in writing, called for the issuance of policy 
No. 730, for a definite amount of insurance. As shown in the opinion, 
section 187 of the act of 1911 provides that no policy of the character 
here involved shall be issued or delivered “until a copy of the form thereof 
* * * has been filed at least thirty days with the commissioner,” and 
provides in great detail the kind and character of the policy and what it 
shall contain. In other words, the policy called for by the written appli- 
cation was well known to the parties, and we must assume that its terms 
were understood by them. Indeed, while no policy was actually delivered 
in this instance, yet we find in the record the form of policy contemplated 
by the application. To my mind, it cannot therefore be said that the con- 
tract of insurance in this case was oral. I reserve an expression of my 


— as to whether oral contracts of insurance in this state are enforce- 
able. 


Hotcoms, J. (dissenting). I have grave doubts as to whether it ought 
to be said that there was ever any meeting of minds between appellant and 
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the insured as to the premium, the duration of the risk, and the terms of 
insurance. I also have grave doubts as to whether it ought to be said 
that the agent of appellant was authorized to make such a contract as 
was here sued upon as an oral contract of insurance, or any but a written 
contract. I am also of the opinion that section 187 of the Insurance Cede 
should apply to such policies, which prohibits such insurance from going 
into effect, as I understand it, until the policy is issued and delivered. 
While not positively satisfied as to my position, I feel obliged to dissent. 


Mackintosh, J., dissents. 


20——Vol, LXI, 
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NATIONAL FIRE INS. CO. OF HARTFORD, CONN., v. PFEIL 
ET AL. (No. 11725.) 


(Appellate Court of Indiana, Division No. 1. Oct. 8, 1923.) 
140 Northeastern Reporter, 916. 


1. PRINCIPAL AND AGENT — AGENCY MAY BE PROVED BY 
TESTIMONY OF AGENT. 


While agency cannot be proved by agent’s declarations the agent, when 
otherwise competent witness, may testify to the fact of agency. 


(For other cases, see Principal and Agent, Dec. Dig. § 21.) 


2. PLEADING— ALL REASONABLE INTENDMENTS IN FAVOR 
OF PLEADING AFTER VERDICT. 


When sufficiency of pleading is first called in question after verdict 
by motion in arrest of judgment, all reasonable intendments are to be taken 
in favor of the pleading. 


(For other cases, see Pleading, Dec. Dig. § 34[6].) 


3. PLEADING — DEFECTS CURED BY VERDICT WHEN CAUSE 
OF ACTION STATED. 


When all facts essential to cause of action are either directly pleaded 
or may be inferred from other facts, alleged defects in complaint are 
cured by the verdict. 


(For other cases, see Pleading, Dec. Dig. § 433[6].) 


Appeal from Circuit Court, Starke County; W. C. Pe.tecost, Judge. 

Action by George W. Pfeil, and another against the National Fire In- 
surance Company of Hartford, Conn. From a judgment for plaintiffs, ~ 
defendant appeals. Affirmed. 


Charles Hamilton Peters, of Knox, for appellant. 
Harry C. Miller, of North Judson, for appellees. 


Remy, J. Action on policy of theft insurance to recover for the loss 
of an automobile. Trial resulted in a verdict and judgment for plaintiffs, 
appellees in this court. 

[1] On the trial, it became necessary for appellees to prove that one 
Mannan was a local agent of appellant company at the time of, and fol- 
lowing, the loss of the automobile. Mannan was permitted as a witness 
for appellee to testify that he was such agent. This was not error. Al- 
though an agency cannot be proved by declarations of the agent, neverthe- 
less the agent, otherwise a competent witness, may testify to the fact of 
agency. Hale v. Hale (1920) 74 Ind. App. 405, 126 N. E. 692; Phillips v. 
Poulter (1903) 111 Ill. App. 330; Larwall v. Groman (1897) 180 Pa. 532, 
37 Atl. 98, 57 Am. St. Rep. 662. Other reasons for a new trial are not, 
under the rules of this court, presented by appellant’s brief. 

(2, 3] It is urged by appellant that the trial court erred in overruling 
its motion in arrest of judgment.- The sole reason in support of the mo- 
tion relates to the sufficiency of the complaint. No demurrer was filed. It 
has frequently been held by the courts of appeal of this state, and is the 
law, that when the sufficiency of a pleading is first called in question after 
verdict by a motion in arrest of judgment, all reasonable intendments are 
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to be taken in favor of the pleading. Ohio, etc., R. Co. v. Smith (1892) 
5 Ind. App. 560, 32 N. E. 809. An examination of the complaint reveals 
that all facts essential to a cause of action on the policy sued on are either 
directly pleaded or may be inferred from other facts alleged therein. 
Under such circumstances, the defects in the complaint were cured by the 
verdict. Colchen v. Ninde (1889) 120 Ind. 88, 22 N. E. 94. Besides, the 
Supreme Court of this state has held that by: failure to demur, a defend- 
ant waives a consideration of the sufficiency of the complaint on motion 
in arrest of judgment. Hedekin Land Co. v. Campbell (1916) 184 Ind. 
643, 112 N. E. 97. 
Affirmed. 


STROMBLAD er at. v. HANOVER FIRE INS. CO. 


(New York Supreme Court, Trial Term, Onondaga County. August 18, 
1923.) 


201 New York Supplement, 67. 


1. INSURANCE — TRANSFER OF TITLE; POLICY PROVISION 
THAT ANY CHANGE OF INTEREST AVOIDS POLICY HELD 
ENFORCEABLE. 

Insurance is a personal contract, and the obligation of insurer does not 
run with the property, and a provision making the policy void in case 
of transfer or termination of any interest of insured other than by death, 
or any change in the nature of the insurable interest by sale or otherwise, 
is a proper condition, a violation of which will vitiate the policy. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 


2. INSURANCE — TRANSFER OF TITLE; WHETHER BILL OF 
SALE OF INSURED’S INTEREST TO WIFE TRANSFERRED 
TITLE HELD PROPERLY SUBMITTED TO JURY. 


In an action on an automobile policy for the destruction of an auto- 
mobile, which provided that the policy would be void on the termination 
of any interest of the insured, the court properly submitted the ques- 
tion whether plaintiff's conveyance of the automobile to his wife by a 
bill of sale transferred plaintiff's interest therein, plaintiff’s contention 
that since the transfer was without consideration, and involved no change 
of possession, but was merely to avoid litigation with certain creditors, 
the court should have determined the question as a matter of law, in view 
of the fact that the instrument being under seal imports consideration, 
cannot be sustained. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 


3. CONTRACTS — SEAL CONCLUSIVE EVIDENCE OF CONSID- 

ERATION FOR EXECUTED CONTRACT. 

Though the common-law rule that a seal was conclusive evidence of 
consideration has been modified by Civil Practice Act, § 342, making a 
seal on an executed contract only presumptive evidence of consideration, 
which may be rebutted as if the instrument was not sealed, the effect of 
a seal on executed contracts remains the same as at common law. 


(For other cases, see Contracts, Dec. Dig. § 48.) 


4. TRIAL — CREDIBILITY OF WITNESSES, WHO ARE INTER- 
ESTED PARTIES, FOR JURY. 
In an action on an automobile policy for the destruction of an auto- 
mobile, the credibility of insured and his wife, who were interested parties, 
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and of the attorney, who drew up the bill of sale transferring title from 
insured to his wife for the purpose, as claimed by insured, of avoiding 
litigation with certain creditors, and which the jury might consider an at- 
tempt to defraud insured’s creditors, was for the jury. 


(For other cases, see Trial, Dec. Dig. § 140[2].) 


5. NEW TRIAL—AFFIDAVITS OF JURORS ON NONSTATUTORY 
GROUNDS CANNOT BE CONSIDERED ON MOTION FOR 
NEW TRIAL ON JUDGE’S MINUTES. 

A misapprehension by the jury of the question submitted to them not 
being one of the grounds specified for granting a new trial, under Civil 
Practice Act, § 549, providing for granting new trials on the judge’s 
minutes, affidavits of jurors alleging the verdict to be the result of mis- 
apprehension cannot be considered; the proper proceeding to secure a 
new trial in such case being by motion at Special Term on affidavits 
served on the opposing party. 


(For other cases, see New Trial, Dec. Dig. § 142.) 


6. NEW TRIAL — AFFIDAVITS OF JURORS NOT COMPETENT 
TO IMPEACH VERDICT. 


Affidavits of jurors are not competent to impeach the verdict on mo- 
tion for new trial. 


(For other cases, see New Trial, Dec. Dig. § 143[1].) 


7. TRIAL—JURY PRESUMED TO FOLLOW COURT’S INSTRUC- 
TIONS. 


It is presumed that the jury will follow the instructions of the court. 
(For other cases, see Trial, Dec. Dig. § 337.) 


8. INSURANCE — ASSIGNEE; POLICY ON AUTOMOBILE NOT 
INVALIDATED AS TO ASSIGNEE OF CONDITIONAL SALE 
CONTRACT BY OWNER’S VIOLATION OF PROVISION. 


A short form automobile policy, issued to the owner and to the mort- 
gage company, which financed the purchase and took an assignment of 
the contract “as their respective interests may appear,’ in view of the 
‘fact that the law does not look favorably on forfeiture, and will not per- 
mit it unless strictly required, and under the rule that any ambiguity in 
the language of the policy is construed against the insurer, whose lan- 
guage it is, is not, as to the mortgage company, invalidated by an act 
done by the owner in violation of the terms of the policy without the 
knowledge or consent of the mortgage company; the act of the owner 
not being attributed to the mortgage company. 


(For other cases, see Insurance, Dec. Dig. § 311[1].) 


9. INSURANCE — LIABILITY SEVERAL AND NOT JOINT ON 
POLICY ISSUED TO TWO PARTIES AS THEIR INTERESTS 
MAY APPEAR, SO THAT ONE MAY SUE ON POLICY 
WITHOUT JOINING THE OTHER. 


Liability of insurer on an automobile policy, issued to the owner and 
to the assignee of the contract, who financed the purchase, “as their 
respective interests may appear,” is several, and not joint, and the as- 
signee may sue on his interest without joining the owner. 


(For other cases, see Insurance, Dec. Dig. § 624[2].) 


Action by George A. Stromblad and the First Mortgage Bond Cor- 
poration of America against the Hanover Fire Insurance Company. On 
motions by the respective parties for a directed verdict and to set aside 
the verdict of the jury. Motions made by the respective parties to set 
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aside the verdict as to questions decided adversely to the movant, and for 
a new trial of such issues, denied. Motion of the last-named plaintiff for 
directed verdict granted, and judgment directed for $2,480.89. Defend- 
ant’s motion for directed verdict against the last-named plaintiff denied 
and against the first-named plaintiff granted, and the complaint of the 
first-named plaintiff dismissed on the merits. 


Harley J. Crane, of Syracuse, for plaintiff Stromblad. 

Ray B. Smith, of Syracuse, for plaintiff First Mortgage Bond Cor- 
poration of America. 

Charles E. Spencer, of Syracuse, for defendant. 


Epccoms, J. George A Stromblad bought a Marmon coupe in May, 
1921, upon a conditional sale contract. The First Mortgage Bond Cor- 
poration of America, the other plaintiff, financed the purchase and took 
an assignment of the contract. On May 9, 1921, the defendant issued a 
policy insuring both plaintiffs, “as their respective interests may appear,” 
against direct loss or damage from fire, theft, robbery and pilferage, in 
the sum of $5,582, the purchase price of the car. While said policy was 
in force, and on the 6th day of October, 1921, the car was destroyed by 
fire. This action is brought by both of the assured to recover the amount 
of their loss. 

At the close of the evidence defendant moved for a direction of 
verdict against both plaintiffs, and the First Mortgage Bond Corpora- 
tion of America moved for a direction of verdict in its favor for the 
amount of its interest in said coupe. Decision of these motions was 
reserved, pursuant to the provisions of section 459 of the Civil Prac- 
tice Act, and pending decision five questions of fact raised by the plead- 
ings were submitted to the jury. Three were answered adversely to de- 
fendant, and one in its favor. The other pertained only to damages» 
Pursuant to section 549 of the Civil Practice Act, each party moved to 
set aside the verdict as to the questions answered adversely to the movant. 
So far as this discussion is concerned, it can be limited to the right of the 
plaintiffs to recover, in view of the verdict upon the question answered 
adversely to them. 

[1] Printed in large type on the policy is a provision that it was 
made and accepted subject to the provisions, exclusions, conditions, and 
warranties therein set forth. Among the exclusions we find a provision 
making the policy null and void in case of transfer or termination of 
any interest of the assured, other than by death, or any change in the 
nature of their insurable interest, either by sale or otherwise. On July 
15, 1921, George A. Stromblad executed a bill of sale conveying the 
automobile in question, together with other property, to his wife. That 
instrument was filed in the clerk’s office of Onondaga county the fol- 
lowing day. No consent of the company was obtained for this convey- 
ance, and none was indorsed upon the policy. 

Stromblad seeks to explain and avoid the effect of this bill of sale 
by saying that there was no consideration for it, that there was no 
change of possession, that at best it was a mere colorable or nominal 
transfer, and that the paper was sham and spurious. He insists that 
it did not transfer title to his wife, and that it is without any legal force 
or effect. He testified that a creditor was pressing him for the payment 
of a bill, which he deemed exorbitant, and, rather than go into court and 
try out the case on its merits, he executed this bill of sale for the pur- 
pose of making it appear that he owned no property, so that he could 
better force a settlement at an advantageous figure. 

The jury were asked to say whether or not Mr. Stromblad transfer- 
red his interest in this car to his wife. They answered that he did. If 
that question was properly submitted to the jury, and their finding is al- 
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lowed to stand, defendant is entitled to judgment against Stromblad, if 
not against both plaintiffs. It is well settled that insurance is a personal 
contract. The obligation of the insurer does not run with the property. 
An insurance company has the right to chose those with whom it will do 
business. Lett v.. Guardian Fire Ins. Co., 125 N. Y. 82, 25 N. E. 1088; 
Etna Fire Ins Co., v. Tyler, 16 Wend. 385, 30 Am. Dec. 90. The exclu- 
sion in question is a plain, simple, unambiguous provision, and full effect 
must be given to the language used. The condition was a proper one. A 
violation thereof, and a transfer of interest, will vitiate the policy. Wal- 
ton v. Agricultural Ins. Co., 116 N. Y. 317, 22 N. E. 443, 5 L. R. A. 677. 

[2, 3] Plaintiffs urge that this question relative to this transfer is 
one of law rather than of fact, and that it never should have been sent 
to the jury. I cannot agree with this contention. When the bill of sale 
was received in evidence defendant made out a prima facie defense. The 
instrument is absolute on its face. The presence of the seal imports the 
existence of a consideration. Vulcan Iron Works v. Pittsburg-Eastern 
Co., 144 App. Div. 827, 129 N. Y. Supp. 676; Howie v. Kasnowitz, 83 
App. Div. 295, 83 N. Y. Supp. 42; Rothschild v. Frank, 14 App. Div. 
399, 43 N. Y. Supp. 951. At common law the seal was conclusive evi- 
dence of consideration. Gray v. Barton, 55 N. Y. 68, 71, 14 Am. Rep. 
181. While this rule has to some extent been modified by statute (Civil 
Practice Act, § 342), it has not been changed as to executed instruments 
(Baird v. Baird, 81 Hun. 300, 30 N. Y. Supp. 785, affirmed 145 N. Y. 
659, 40 N. E. 222, 28 L. R. A. 375; Williams v. Whittell, 69 App. Div. 
340, 346, 75 N. Y. Supp. 820; Hull v. Hull, 172 App. Div. 287, 291, 158 
N. Y. Supp. 743). In Baird v. Baird, supra, it is said: 


“Formerly a seal upon an instrument imported consideration and such 
presumption could not be rebutted, so as to invalidate the instrument, and 
such is still its effect upon executed instruments, such as a deed of real 
estate; but upon executory contracts its effect has been changed by stat- 
ute, so that a seal is only presumptive evidence of a sufficient ‘considera- 
tion, which may be rebutted as if the instrument was not sealed.” 


This bill of sale is an executed agreement. Nothing remains to be 
done by either party. Neither vendor nor vendee bound himself to 
do anything in the future. Under the above authorities it might well 
be held that the consideration of this instrument could not be attacked, 
and that title to the car did, therefore, actually pass to Mrs. Stromblad. 
However, plaintiffs were given the benefit of the doubt, and the jury 
was charged that the presence of the seal was only presumptive evi- 
dence of a consideration. For the purposes of this motion we must 
accept that as the law of the case. 

[4] Did plaintiffs’ evidence overcome this presumption? All the 
evidence to the contrary was given by Stromblad, his wife, and his at- 
torney. Stromblad and his spouse are interested witnesses. . Their credi- 
bility is for the jury. Ferris v. Sterling, 214 N. Y. 249, 108 N. E. 406, 
Ann. Cas. 1916D, 1161; Ten Eyck v. Whitbeck, 156 N. Y. 341, 50 N. E. 
963; Gulliver v. Blauvelt, 14 App. Div. 523, 43 N. Y. Supp. 935; Rosen- 
stein v. Traders’ Ins. Co., 102 App. Div. 147, 149, 92 N. Y. Supp. 326; 
Cunningham v. Castle, 127 App. Div. 580, 111 N. Y. Supp. 1057; Bogorad 
v. Dix, 176 App. Div. 774, 162 N. Y. Supp. 992. Neither do I think that 
it can be held as a matter of law that the presumption of consideration is 
uvercome by the evidence of the attorney who drew the bill of sale. He 
must be held to have known the legal import of the seal upon the instru- 
ment which he drew. He was acting for Stromblad and his wife. The 
jury might well have said that this whole transaction was an effort on 
the part of Mr. Stromblad to defraud his creditors, and that the attor- 
ney, who so far forgot his obligations and lent himself to a scheme of this 
kind, was unworthy of belief, and that his testimony was not sufficient 
to overcome the presumption which the law raised by the presence of the 
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seal, which the attorney himself caused to be put there. The credibility 
of his testimony was for the jury. This criticism is not directed to the 
attorney who tried this case for Mr. Stromblad.. He had nothing to do 
with this bill of sale. 

The case of Forward v. Continental Insurance Co., 142 N. Y. 382, 
37 N. E. 615, 25 L. R. A. 637, relied upon by the plaintiffs, is not deci- 
sive of —— right to recover. That case went up on appeal from 
a verdict ofa jury in favor of the plaintiff. Here the verdict is in 
favor of the defendant. There was ample evidence in the Forward Case 
from which the jury could say that the company’s agent knew of the 
existence of the bill of sale there under consideration when he wrote 
the policy, and that there was a waiver on the part of the company. 
In fact, that was one of the questions submitted to the jury. Hence 
the statement in the majority opinion relative to the legal effect of the 
bill of sale was not necessary to the decision of that case. The opinion 
of the late General: Term (Forward v. Continental Ins. Co., 66 Hun, 
546, 21 N. Y. Supp. 664), assumes that the question of fact, so far as 
the valid existence of the bill of sale is concerned, was found adversely 
to the defendant. It says: 


“Under proper evidence laid before them, the jury found that this 
bill of sale, though executed and filed, did not have any valid existence, 
even as between the parties thereto.” 


An examination of the record in the Forward Case discloses the 
fact that there was no seal on the bill of sale, so that the presumption 
which exists here was lacking there. The facts surrounding the execu- 
tion of the two cases are entirely different. In the Forward Case the 
brother, who was the vendee, was ignorant of the existence of the instru- 
ment for upwards of five weeks after its execution and filing. He lived 
some distance from the vendor, and never went to the store to take pos- 
session of or see the property. Here the vendee was present and took 
part in the talk which resulted in the execution of the document in ques- 
tion. She consented, and inferentially, at least, requested that the instru- 
ment be executed and placed on file. She used and drove the car for her 
own convenience. In commenting on the situation revealed by the evi- 
dence here, I borrow the language of Judge Hiscock in Rosenstein v. 
Traders’ Ins. Co., 79 App. Div. 481, 79 N. Y. Supp. 736: 


“We certainly do not feel that there is any such lack of merit in the 
defendant’s defense in this case as should lead us to put a strained and 
unnatural construction upon the clause, in order to relieve the insured 
from the difficulties created by him.” 


[5, 6] Plaintiffs also take the stand that the verdict should be set 
aside because the jury did not understand the question submitted to 
them, and answered it in a manner other than they contemplated. 
Plaintiffs present, and ask to have considered upon this motion, the af- 
fidavits of five jurymen, who say in substance that they intended to 
find that this bill of sale was in reality a device designed to give an out- 
ward appearance different from the facts which actually existed. These 
affidavits cannot be considered here for two reasons: -First, this is a 
motion under section 549 of the Civil Practice Act, and can only be 
made upon the grounds therein stated. Affidavits are not necessary or 
proper in such a motion. A misapprehension on the part of the jury 
of the questions submitted to them is not a ground specified in that sec- 
tion. If it is desired to set aside a verdict for any such reason, a mo- 
tion for such relief should be made ‘at Special Term upon affidavits, 
which should be served upon the opposing party, so that he may have 
an opportunity to answer them. Second, affidavits to jurors are not 
competent to impeach their verdict. The decisions where this principle 
has been applied are very numerous in this state, as well as in every state 
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in the Union and in England. That is so, whether the purpose be to 
show the deliberations or votes of the jury, or to disclose generally the 
principles, grounds, or evidence upon which they based their verdict, or 
whether they considered or failed to consider certain evidence, or whether 
it be to reveal the manner in which they arrived at their verdict, or 
whether they misunderstood or disregarded the instructions of the court, 
or whether it be to prove bias, prejudice or misconduct on the part of the 
jury. I cite but a few of these many authorities: Williams v. Mont- 
gomery, 60 N. Y. 648; Dalrymple v. Williams, 63 N. Y. 361, 20 Am. Rep. 
544; People v. Sprague, 217 N. Y. 373, 111 N. E. 1077; Dean v. Mayor, 
etc., of City of New York, 29 App. Div. 350, 51 N. Y. Supp. 586; Haight 
v. City of Elmira, 42 App. Div. 391, 393, 59 N. Y. Supp. 193; People v. 
Gallagher, 75 App. Div. 39, 78 N. Y. Supp. 5; Perry v. New York Cent. 
& H. R. R. Co., 169 App. Div. 83, 154 N. Y. Supp. 736; Clum v. Smith, 
5 Hill, 560; Ex parte Caykendoll, 6 Cow. 53; People v. Columbia Com- 
mon Pleas, 1 Wend. 297; Castle v. Greenwich Fire Ins. Co. (City Ct.), 
45 N. Y. Supp. 901; Taylor v. Everett, 2 How. Prac. 23; Messenger v. 
Fourth, National Bank, 6 Daly, 190; Paige v. Chedsey, 1 Misc. Rep. 393, 
396, 20 N. Y. Supp. 898; Moses v. Central Park, N. & E. R. Co., 3 Misc. 
Rep. 322, 23 N. Y. Supp. 23; Perkins v. Brainerd Quarry Co., 11 Misc. 
Rep. 328, 32 N. Y. Supp. 230; Broadway Bldg. v. Saladino, 81 Misc. Rep. 
73, 142 N. Y. Supp. 1076; Curry v. Quait, 100 Misc. Rep. 604, 166 N. Y. 
Supp. 367; Inhabitants of Bridgewater v. Inhabitants of Plymouth, 97 
Mass. 382; Holman v. Riddle, 8 Ohio St. 384; Handy v. Providence Mut. 
Fire Ins. Co., 1 R. I. 400; Haight v. Turner, 21 Conn. 593; Smith v. 
Eames, 3 Scam (Ill.) 76, 36 Am. Dec. 515; Christ v. Webster City, 105 
Iowa, 119, 74 N. W. 743; Baker v. Sherman, 71 Vt. 439, 46 Atl. 57. 
It is said in the Handy Case, supra: 


“The proper time to ascertain whether or not the jury have mistaken 
the meaning of the charge, is immediately after the verdict is returned, 
while the jury may be polled. It would be exceedingly dangerous to 
grant new trials, upon the testimony of jurors, as to their understanding 
of the charge, given several days after verdict, and when their recollec- 
tions of the case have become more or less indistinct.” 


This rule rests upon the consideration of public policy. Every trial 
lawyer knows full well that it is an easy matter to find several jurors 
out of every 12, who have rendered a verdict adverse to his client, who, 
if he talks to them and inquires how they reached such a verdict, will 
hide behind an excuse that they misapprehended the charge or the evi- 
dence. If such a statement, put in the form of an affidavit, should be held 
sufficient ground to warrant a new trial, few, if any, verdicts would ever 
stand, and there would be no end to litigation. Such a rule would open 
a door to deals between an unscrupulous attorney and juror, and conse- 
quent perjury, which it would be well-nigh impossible to detect. Public 
policy demands the enforcement of the rule which has been so universally 
_—- It was said by Lord Ellenborough in Rex v. Wooller, 2 Starkie, 

“The danger would be infinite, if an affidavit could be received from a 
juryman for the purpose of setting aside a verdict.” 


Kennedy v. Ball & Wood Co., 91 Hun, 197, 36 N. Y. Supp. 325, is 
not in conflict with this rule. In that case there was a general as well 
as special verdict. The two were inconsistent, and under those circum- 
stances it was held that the rule prohibiting the use of a juror’s affida- 
vit to impeach his verdict did not apply. 

[7] It is always presumed that the jury will follow the instructions 
of the court. The attention of the jury in this case was specifically 
called to the contention of the plaintiff regarding this bill of sale. It 
would seem that there was no occasion for any juryman of ordinary 
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intelligence becoming confused as to the meaning of the question sub- 
mitted. The jury had been out several hours when they asked for in- 
structions upon another phase of the case. They were told that the court 
was anxious to give them any possible aid, and that they were at liberty 
to ask any question upon any subject .which was troubling them. No 
suggestion was made that they did not clearly understand the matters 
they had under consideration. Counsel made no suggestion that the 
charge did not clearly define the issues. It would never do to set aside 
the verdict on any such affidavits as are presented here. There must be 
an end to litigation. 

[8] There is still left for ~ consideration the question of whether 
Stromblad’s act binds the First Mortgage Bond Corporation and affects 
its rights. The policy in question is not the standard form fixed by 
statute and in general use. It is a short form, known as an automobile 
policy, and which has been used by many of the companies in risks of 
this nature during the past few years, since they have been insuring 
automobiles bought on conditional bills of sale, as the majority of motor 
vehicles used nowadays are purchased. Both plaintiffs are named as 
the assured. While their respective interests in the property is not spe- 
cified, yet after their names appear the words “as their respective inter- 
ests may appear.” This expression implies uncertainty, both as to the 
extent and the character of the share of the parties named. The use of 
the phrase authorizes the insured, in case of loss, to show what his part 
in the property actually was, and the policy has the same effect as if the 
facts as to the interest subsequently shown had been inserted in the con- 
tract. Dakin v. Liverpool, London & Globe Ins. Co., 77 N. Y. 600. If 
this policy had been issued to Mr. Stromblad as owner, and a standard 
mortgagee clause, making any loss payable to the First Mortgage Bond 
Corporation of America as its interest might appear, had been attached, 
there would be no question but what the company could recover the 
amount of its interest in this car, because that clause provides that the 
interest of the mortgagee shall not be invalidated by any act or neglect 
of the mortgagor or owner. Such a provision, however, is wanting in 
this policy. 

The question here is whether one of the two parties named as the 
assured can, by an act done in violation of the terms of the policy, and 
without the knowledge or consent of the other assured, invalidate the 
policy as to his coassured. Under such circumstances, is the act of one 
attributable to the other, so as to affect the latter's rights under the 
policy? This question becomes important, because of the growth of in- 
surance of this character, and the increasing use of these short form poli- 
cies. Cases involving the construction of the standard mortgagee clause 
are of no value here. Because of the long use of that clause, we find 
but few cases which throw direct light upon this question. 

Certain fundamental and well-established principles involving the 
construction of insurance policies must be borne in mind. The law 
does not look with favor upon a forfeiture, and one will not be permit- 
ted unless a strict construction of the policy requires it. The language 
of the policy, being that of the insurer, is strictly construed against the 
company, and if there is any ambiguity the insured is entitled to the 
benefit of the doubt. Dilleber v. Home Life Ins. Co., 69 N. Y. 256, 25 
Am. Rep. 182; Dwight v. Germania Life Ins. Co., 103 N. Y. 341, 8 N. E. 
654, 57 Am. Rep. 729; Griffey v. New York Cent. Ins. Co., 100 N. Y. 417, 
3 N. E. 309, 53 Am. Rep. 202; Cooper v. United States Mut. Acct. Ass’n, 
57 Hun, 407, 10 N. Y. Supp. 748, affirmed 132 N. Y. 334, 30 N. E. 833, 16 
L. R. A. 138, 28 Am. St. Rep. 581; Moulton v. AZtna Fire Ins. Co., 25 
App. Div. 275, 49 N. Y. Supp. 570; Primeau v. National Life Ass’n, 77 
tun, 418, 28 N. Y. Supp. 794. 

Concededly the First Mortgage Bond Corporation has an insurable 
interest in this coupe, separate and distinct from that of Stromblad. 
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That company relied upon the automobile as security for the payment 
of Stromblad’s indebtedness, and was interested in seeing that the property 
was protected for that purpose. Harvey v. Cherry, 76 N. Y. 436; Rohr- 
bach v. Germania Fire Ins. Co., 62 N. Y. 47, 20 Am. Rep. 451; Kent v. 
Etna Ins. Co., 84 App. Div. 428,-82 N. Y. Supp. 817; Traders’ Ins. Co., 
v. Robert, 9 Wend. 404. 

[9] The liability of the insurance company to the plaintiffs under 
this form of policy is several, and not joint. Kent v. @tna ‘Ins. Co., 
supra; Sullivan v. Spring Garden Ins. Co., 34 App. Div. 128, 54 N. Y. 
Supp. 629; Hathaway v. Orient Ins. Co., 134 N. Y. 409, 32 N. E. 40, 
17 L. R. A. 514. In the Kent Case, supra, a policy was issued to two 
persons as interest may appear. One was the owner, and fhe other held 
a chattel mortgage upon part of the chattels. The action was brought by 
by the mortgagee to recover his loss occasioned by the destruction of the 
property by fire. The owner was not joined as a party. It was held that 
the policy created a several and not a joint liability. The court says: 


“The insurance company contends that these parties were insured 
jointly, and that its liability to them is joint and not several; in other 
words, it claims that the construction of the policy is the same as though 
the plaintiff and the Perfecta Packing Case Company had been named as 
the insured, and the clause ‘as interest may appear’ had been omitted. 
We fail to see how the words last quoted are to be given any force and 
effect, unless they be construed as creating a several liability. * * * 
It is unreasonable to suppose that after examining the property, as it pre- 
sumably did, and accepting the premium, the insurance company intended 
by this clause to require the insured to prove ownership. It dealt with 
them upon the assumption that between them they held the complete title, 
but not jointly, and it contracted to pay them according to their respective 
interests, which, of course, they were required to show.” 


It seems to me that this language is not only applicable, but con- 
trolling, here. 

In Sullivan v. Spring Garden Ins. Co., supra, a policy was issued to 
two parties, “as interest may appear.” One was the owner of the 
property, and the other was a contractor, engaged in constructing a 
building thereon. It was held that the form of the policy created sev- 
eral contracts, one with each insured, upon which either might sue without 
joining the other. The contract here under consideration being several, 
and not joint, a prohibited act done or permitted by one party without 
the knowledge or consent of the other will not work a forfeiture as to the 
other; it is not a joint act of both parties. The First Mortgage Bond 
Corporation did nothing which could be held to invalidate this policy. It 
took no part in, and had no knowledge of, this transfer from Stromblad 
to his wife. The insurance company knew, when it issued the policy, that 
Stromblad was to have possession of and control over the car, at least 
until he made default in payment. It would seem to be a harsh rule 
which, under such circumstances, would work a forfeiture of the mort- 
gagee’s rights under the policy, and one which is contrary to the well- 
established law regarding insurance. 

The motions made by the respective parties to set aside the verdict 
as to the questions decided adversely to the movant, and for a new 
trial of such issues, are denied. The motion of the plaintiff First Mort- 
gage Bond Corporation of America for a direction of a verdict in its 
behalf is granted, and judgment in its favor is directed for. the sum of 
$2,480.89 and interest from October 6, 1921, with costs. The motion 
of the defendant for a direction of a verdict in its favor is denied as 
against the plaintiff First Mortgage Bond Corporation of America, and 
granted as to the plaintiff George A. Stromblad, and judgment directed 
in favor of the defendant, dismissing the complaint as to Stromblad, upon 
the merits, with costs. 
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SECURITY INS. CO. OF NEW HAVEN, CONN., v. McALISTER. 
(No. 14176.) 


(Supreme Court of Oklahoma. July 24, 1923.) 
217 Pacific Reporter, 430. 


(Syllabus by the Court.) 


1, INSURANCE—VALUE; WHAT PROOF SUFFICIENT TO SUS- 
TAIN BURDEN ON INSURED TO SHOW VALUE OF CAR 
INSURED STATED. 


Where suit is brought to recover on an insurance policy covering an 
automobile, the burden is on the plaintiff to show the value of the car at 
the time of the loss, and proof of value at the time the policy was issued, 
without other testimony showing how the car had been used and the con- 
dition at the time it was stolen as compared with condition at the time it 
was insured, or other facts from which the value of the car at the time 
of the loss can be ascertained, is insufficient. 


(For other cases, see Insurance, Dec. Dig. §§ 646[8], 665[4].) 


2. INSURANCE — ESTOPPEL; TO ESTOP INSURER FROM 
CLAIMING FORFEITURE ITS ACTS MUST HAVE MISLED 
INSURED TO HIS PREJUDICE. 


In order for the acts and conduct of the insurer to estop it fram 
claiming forfeiture of the policy, it must appear that the acts or conduct 
of the insurer misled the insured and caused him to alter his situation ‘to 
his prejudice. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 


3. INSURANCE—WAIVER;—TRIAL ACTS OF INSURER SHOW- 
ING INTENT TO RELINQUISH RIGHT OF FORFEITURE 
FOR FAILURE TO GIVE PROOF OF LOSS CONSTITUTE 
WAIVER; EVIDENCE OF WAIVER INTRODUCED OVER 
OBJECTION NOT CONSIDERED IN DETERMINING SUF- 
FICIENCY OF EVIDENCE ON DEMURRER. 


Where the acts of the insurer show an intention to relinquish the 
right of forfeiture for failure to give proof of loss, such acts will be held 
to constitute a waiver, and in such cases the facts need not be such as to 
amount to estoppel; but where the petition of the plaintiff alleges no facts 
tending to show a waiver but evidence tending to show waiver is intro- 
duced over the objection of defendant, such evidence will not be consid- 
ered in determining the sufficienc of the evidencey on a demurrer. 


(For other cases, see Insurance, Dec. Dig. § 388[3].) 


Appeal from District Court, Carter County; Thos. W. Campion, 
Judge. 


Action by Roy McAlister against the Security Insurance Company 
of New Haven, Conn. Judgment for plaintiff, and defendant brings er- 
ror. Reversed and remanded, with directions. 


Rittenhouse & Rittenhouse, of Oklahoma City, for plaintiff in error. 
Sigler & Jackson, of Ardmore, for defendant in error. 


Cocuran, J. This action was brought on an insurance policy by Roy 
McAlister, defendant in error, against Security Insurance Company of 
New Haven, Conn., plaintiff in error. The parties will hereinafter be re- 
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ferred to as plaintiff and defendant as they appeared in the trial court. 
The defendant filed a demurrer to plaintiff’s petition which was over- 
ruled, and this action of the trial court is assigned as error. The petition 
did not allege that the plaintiff was the owner of the automobile insured 
at the time the insurance policy was issued or at the time of the loss; 
neither did it allege the value of the automobile at the time of the loss. 
The petition in these respects was defective, but it is not necessary for us 
to determine whether it was error for the trial court to overrule the de- 
murrer, as the cause must be reversed on other grounds and the petition 
can be amended in the trial court so as to correct the above-mentioned 
defects. 

[1] The defendant filed a demurrer to the evidence of the plaintiff, 
which was overruled, and defendant now insists that the evidence was in- 
sufficient in several particulars. It is first insisted that there was no evi- 
dence showing the value of the car at the time it was stolen. In cases of 
this kind, where the insurance is on personal property subject to rapid 
change, the burden is on the plaintiff to show the value of the property at 
the time of the loss, and proof of its value at the time the policy of in- 
surance was issued, unless such proof is accompanied by facts and cir- 
cumstances from which its value at the time of the loss can be deter- 
mined, is insufficient. Strawbridge v. Standard Fire Ins. Co., 193 Mo. 
App. 687, 187 S. W. 79; Home Ins. Co. v. Stene River Nat. Bank, 88 
Tenn. 369, 12 S. W. 915; City of De Soto v. American Guaranty Fund 
Mut. Fire Ins. Co., 102 Mo. App. 1, 74 S. W. 1; Germier v. Springfield 
Fire & Marine Ins. Co., 109 La. 341, 33 South. 361. The evidence in this 
case as to the value of the car at the time of the loss is very unsatis- 
factory, and there is no evidence showing how the car had been used from 
the time the policy of insurance was issued or its condition at the time 
it was stolen as compared with its condition at the time it was insured; 
but, taking the record as a whole, we cannot say that there is an entire 
lack of evidence of value on this point. 

[2] Defendant contends that the demurrer to the evidence should also 
have been sustained because the evidence did not show that proof of loss 
was made to the company as provided in the policy, and that the testi- 
mony is not sufficient to constitute an-estoppel or to show a waiver of the 
forfeiture on account of the failure to make the proof of loss. The peti- 
tion of the plaintiff alleged as follows: 


“The plaintiff alleges that thereafter he duly notified, both by wire 
and in writing, the agents of said company, to wit, Bridgman & Cardwell, 
of Ardmore, Okla., and requested them to make out all the proof of loss 
necessary and to send him any papers necessary for him to sign to make 
said proof of loss; that said Bridgman & Cardwell duly notified the de- 
fendant of said loss and filled out all the papers necessary to make said 
proof, and that said defendant never at any time demanded further proof 
of said loss or objected to the payment of said loss for the reason that 
the proof of loss was insufficient or had not been made; and the plaintiff 
now alleges that said defendant would be estopped to contest any proof 
of loss or the lack of any proof of loss made by this plaintiff, and for 
said reason this plaintiff alleges that the terms and conditions of said pol- 
icy have been complied with and that said plaintiff is now entitled to re- 
cover from said defendant the sum of $1,050.” 


There was no testimony introduced showing that any proof of loss 
was made to the company as provided by the policy, and there was no 
proof showing that a proof of loss was prepared by Bridgman & Cardwell, 
or that a proof of loss in any form was filed by them. In order to con- 
stitute an estoppel, the conduct of the defendants must have misled the 
plaintiff to his prejudice. Madill State Bank v. Weaver, 56 Okl. 183, 
154 Pac. 478, and Williamson-Halsell-FraSier Co. v. King, 58 Okl. 120, 
158 Pac. 1142. 
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[3] There was no evidence introduced tending to show that the plain- 
tiff was misled to his prejudice by the conduct of the defendant, or that 
the acts of the defendant caused him to fail to furnish a proof of loss. 
There was considerable evidence offered tending to prove a waiver of 
forfeiture because of the failure to file proof of loss, and plaintiff argues 
that these facts were sufficient to constitute a waiver. This testimony was 
all introduced over the objection of the defendant and was not admissible 
in evidence because the plaintiff did not plead a waiver, but, on the con- 
trary, pleaded an estoppel by reason of the failure of the company to 
object to the sufficiency of the proof of loss. Since this evidence was im- 
properly admitted under the issues joined, the same should not be con- 
sidered in determining the sufficiency of the evidence on the demurrer. 
North British & Merc. Ins. Co. v. Lucky Strike Oil Co. (Okl. Sup.) 173 
Pac. 845, 22 A. L. R. 398; Palatine Ins. Co. v. Lynn, 42 Okl. 486, 141 
Pac. 1167. For the reasons stated, we are of the opinion that the de- 
murrer to the evidence should have been sustained. 

The judgment of the trial court is reversed, and cause remanded, 
with directions to grant a new trial. 

Nicholson, Kennamer, Harrison, Branson, and Mason, JJ., concur. 


ROHRBACH y. TRAVELERS’ INDEMNITY CO. 
(Supreme Court of Pennsylvania. June 23, 1923.) 
122 Atlantic Reporter, 217. 


1, SET-OFF AND COUNTERCLAIM —CLAIM FOR FRAUD CAN 
BE SET OFF IN ACTION OF ASSUMPSIT. 


Since a party from whom money has been obtained by fraud may 
waive the tort and recover it in assumpsit for money had and received, 
a counterclaim to recover money obtained by fraud may be interposed in 
an action of assumpsit subsequent to the adoption of Practice Act May 
14, 1915, § 14 (P. L. 483, 485; Pa. St. 1920, § 17194), authorizing in ac- 
tions of assumpSit a counterclaim of any claim for which an action of 
assumpsit would lie. 


(For other cases, see Set-off and Counterclaim, Dec. Dig. § 34[3].) 


2. COMPROMISE AND SETTLEMENT—RIGHT TO DISAFFIRM 
SETTLEMENT FOR FRAUD HELD BARRED BY DELAY. 


The right of an insurance company to disaffirm for fraud a settle- 
ment of liability with insured is lost, where the company expressed no dis- 
satisfaction therewith until after the right of action on the original pol- 
icy had been barred by the two-year limitations stated therein. 


(For other cases, see Compromise and Settlement, Dec. Dig. § 19[3].) 


3. COMPROMISE AND SETTLEMENT — CANNOT BE DISAF- 
FIRMED WITHOUT RETURN OF CONSIDERATION. 


An insurance company, which had compromised a claim against it on a 
policy insuring an automobile against damage, and which had received 
under the settlement the policy, and by subrogation to the rights of in- 
sured had recovered a part of the amount of the settlement from the other 
party to the collision, cannot disaffirm the settlement for the fraud of 
insured, without returning, or offering to return, the consideration re- 


ceived. 
(For other cases, see Compromise and Settlement, Dec. Dig. § 18[3].) 
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4. INSURANCE—STATEMENT OF OPINION AS TO COST OF 
REPAIRS OF INSURED AUTOMOBILE DOES NOT INVALI- 
DATE SETTLEMENT. 


Where an insurance company settled a claim for damages to an auto- 
mobile insured by it before the machine had been repaired, or any contract 
made for its repair, statements by insured as to the cost of repairs were 
mere statements of opinion, which did not authorize the insurance com- 
pany to disaffirm the settlement for fraud. 


(For other cases, see Insurance, Dec. Dig. § 579.) 


5. INSURANCE—ADJUSTMENT OF LOSS NOT SET ASIDE FOR 
FRAUD, IF BOTH HAD EQUAL OPPORTUNITIES OF 
KNOWLEDGE. 


An adjustment and settlement between an insurance company and 
the owner of an insured automobile cannot be set aside for the fraud of 
insured in stating the cost of repairs, where the statements were made be- 
fore the machine was repaired, and the insurance company had every 
opportunity that the insured had to ascertain the extent of the damage 
and the probable cost of repairs. 


(For other cases, see Insurance, Dec. Dig. § 579.) 


Appeal from Court of Common Pleas, Northumberland County; Al- 
bert Lloyd, Judge. 

Action by William R. Rohrbach against the Travelers’ Indemnity 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, 
Kephart, Sadler, and Schaffer, JJ. 


J. Fred Schaffer, of Sunbury, and C. E. Sprout, of Williamsport, for 
appellant. 

C. M. Clement, George B. Reimensnyder, and T. J. Purdy, all of 
Sunbury, for appellee. 


WALLING, J. On September 10, 1920, Travelers’ Indemnity. Company, 
the defendant, issued to the plaintiff, William R. Rohrbach, a casualty 
indemnity policy to protect him, inter alia from damage to his Cadillac 
touring car caused by accidental collision. During the life of the policy 
this car was seriously damaged by such collision, and to recover therefor 
plaintiff brought this suit. In November, 1918, the same car, while cov- 
ered by a former policy of like import issued by defendant, sustained in- 
juries in a collision for which plaintiff claimed $2,000 damages, and as a 
compromise defendant paid him therefor $1,354.85 in January, 1919. 
Thereupon plaintiff had the car repaired and later took out the policy 
here in suit. To his demand thereon defendant sets -up a counterclaim 
for the $1,354.85, averring in effect that the same was obtained by the 
plaintiff's false and fraudulent statements as to the expense of repairing 
the car after the first collision. The trial court excluded defendant's of- 
fer to prove such alleged false and fraudulent statements, which is the 
sole error assigned by defendant on its appeal from judgment entered on 
a verdict for plaintiff. 

[1] Section 14 of the Practice Act of May 14, 1915 (P. L. 483, 485; 
Pa. St. 1920, § 17194), provides, inter alia, that: 


“In actions of assumpsit a defendant may set off, or set up by way of 
counterclaim against the claim of the plaintiff, any right or claim for 
which an action of assumpsit would lie.” 


We agree with appellant that, where money has been obtained by 
fraud, the injured party may waive the tort and recover the same in as- 
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sumpsit for money had and received. Dana v. Kemble et al., 17 Pick. 
(Mass.) 545; Gray v. Griffith, 10 Watts, 431. And see Hindmarch v. 
Hoffman, 127 Pa. 284, 18 Atl. 14,4 L. R. A. 368, 14 Am. St. Rep. 842; 
Pryor v. Morgan, 170 Pa. 568, 33 Atl. 98; Dido v. Strobel, 3 Pa. Super. 
Ct. 522. That being so, such a claim, under the express language of the 
statute, can be interposed as a set-off in an action of assumpsit. Prior 
to this act the rule was otherwise. Kelly v. Miller, 249 Pa. 314, 94 Atl. 
1055; Roth v. Reiter, 213 Pa. 400, 62 Atl. 1063; Groetzinger vy. Latimer, 
146 Pa. 628, 23 Atl. 393. As we view the case, however, the offer of 
proof was not sufficient to support such action. As above stated, the set- 
tlement was a compromise, and, so far as appears, defendant expressed 
no dissatisfaction therewith until the counterclaim was filed in this case 
in May, 1921; then the parties could not be placed in statu quo, as plain- 
tiff’s right of action on the original policy was barred by the two years’ 
limitation stated therein. 

[2] The adjustment. was a contract which defendant was bound to 
disafirm promptly, if at all, on discovery of the alleged fraud (Mehaffey 
v. Ferguson, 156 Pa. 156, 27 Atl. 21); yet there is no suggestion in the 
offer of proof or elsewhere that this was done, or that defendant took any 
steps to rescind the same. 

[3] In fact, after paying plaintiff, it exercised the right of subroga- 
tion given to it by the policy, and by reason thereof claimed, received, and 
still retains the sum of $230, paid by the party actually causing the in- 
jury to the insured automobile, and it also retains the canceled policy. 
This is fatal to the counterclaim. In 1 C. J. p. 571, the rule is stated that: 


“Where an accord and satisfaction is fully executed the general rule 
is that there can be no rescission on the ground of fraud without restor- 
ing or offering to restore what has been accepted in satisfaction.” 


And see 1 Cyc. p. 339. 

[4] Furthermore, the repairs had not been made at the time of the 
adjustment, and there is no offer of proof that plaintiff had then entered 
into a contract for such repairs, or had even received an estimate of their 
cost; so what he stated was at most a mere matter of opinion, and, if 
false, not sufficient to afford relief, where parties, as here, were dealing 
at arms’ length. Thomas v. Hendrick (opinion by Judge Rice) 1 Kulp, 
381. 

[5] The injuries to the car were patent, and each party had equal 
oppertunity to ascertain the damages; in fact, plaintiff's reply contains 
the undenied averment that prior to the adjustment defendant had the in- 
jured car at Scranton ,and Wilkes-Barre to ascertain the extent of dam- 
ages. Under such circumstances it is vain for defendant to set up igno- 
rance on its part and that of its agent as to the probable cost of such re- 
pairs. Where the contracting parties stand on common ground, and have 
equal means of knowledge, an exaggerated statement by one, in a matter 
of opinion, will not entitle the other to relief (Mehaffey v. Ferguson, 
supra; Clark v. Everhart, 63 Pa. 347, 350; Phipps v. Buckman, 30 Pa. 
401), and that is especially true in the adjustment of a loss (Wagner v. 
Insurance Co., 143 Pa. 338, 22 Atl. 885). There was here no offer to 
prove plaintiff knew a single fact not equally accessible to defendant, or 
that he misrepresented the extent of the injuries to the car. While the 
offer of proof was strong in charging plaintiff with the making of false 
and fraudulent statements, it failed to set out any sufficient specific facts 
to sustain the charge of fraud, and was properly rejected. See Lewis v. 
Dunlap, 5 Pa. Super. Ct. 625. 


The judgment is affirmed. 
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DE SHIELDS v. INSURANCE CO. OF NORTH AMERICA er AL 
(No. 11290.) 


(Supreme Court of South Carolina. Sept. 3, 1923.) 
118 Southeastern Reporter, 817. 


1. INSURANCE — BURDEN OF ESTABLISHING CONCURRENT 
INSURANCE ON INSURER. 


In action on a fire insurance policy defendant had the burden of prov- 
ing its claim of other insurance, in violation of a provision of the policy. 


(For other cases, see Insurance, Dec. Dig. § 646[2].) 


2. INSURANCE—ADDITIONAL CONCURRENT INSURANCE TO 
AVOID FIRE INSURANCE POLICY MUST BE VALID AND 
ENFORCEABLE. 


Generally, to avoid a fire insurance policy because of additiofial con- 
current insurance, such additional insurance must be valid and enforce- 
able. 


(For other cases, see Insurance, Dec. Dig. § 336[1].) 


3. INSURANCE—SELLER OF AUTOMOBILE HELD NOT AGENT 
OF BUYER FOR PURPOSE OF TAKING OUT INSURANCE. 


A provision in a conditional sales contract of an automobile, imposing 
on the buyer the duty to keep the car insured for not less than the amount 
due, and to protect the seller, and authorizing the seller “to place, con- 
tinue, and renew insurance for the buyer as the seller so elects,” did not 
create the relationship of principal and agent between the seller or his 
assignee and the buyer for the purpose of taking out such insurance, so 
as to charge the buyer with knowledge of additional insurance taken out 
by a commercial credit company as assignee of the seller. 


(For other cases, see Insurance, Dec. Dig.. § 336[2].) 


4. PRINCIPAL AND AGENT — WHERE GENERAL INTENTION 
TO CREATE RELATION OF PRINCIPAL AND AGENT DOES 
NOT APPEAR, RELATION WILL NOT BE CREATED. 


Where a general intention to create an agency does not appear, the re- 
lation will not be created, although there existed some elements of the 
agency. 


(For other cases, see Principal and Agent, Dec. Dig. § 1.) 


5. INSURANCE — FIRE INSURANCE POLICY HELD NOT FOR- 


FEITED, AS MATTER OF LAW, BY ADDITIONAL INSUR- 
ANCE. 


Where the seller of an automobile under a conditional sales contract, 
took out a policy for the buyer thereon, with loss payable to the seller, 
and thereafter assigned his contract to a commercial credit company, who 
also insured the car under a master policy, held, in an action by the buyer 
on the first policy which precluded a recovery, if there was other insur- 
ance covering such loss “which would attach if this insurance had not 
been in effect,” that the policy had not, as a matter of law, been forfeited 
for violation of this provision, since, if the additional insurance was taken 
out without the knowledge of the buyer, or covered only the insurable in- 
terest of the credit company, there would be no violation. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 
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6. INSURANCE — INSURER UNDER FIRE POLICY HELD TO 
HAVE AGREED IN WRITING TO BE LIABLE, THOUGH 
PROPERTY WAS ENCUMBERED BY LIEN OR MORTGAGE. 


Where a fire insurance policy on an automobile containing the pro- 
vision that, “unless otherwise provided by agreement in writing added 
hereto, this company shall not be liable for loss or damage to any property 
insured hereunder while encumbered by a lien or mortgage,” also con- 
tained a provision that any loss or damages payable thereunder should 
be paid to the vendor under a conditional sales contract, held that the in- 
surer had agreed in writing to be liable though the property was encum- 
bered. 


(For other cases, see Insurance, Dec. Dig. § 283[1].) 


7. INSURANCE — MISREPRESENTATION; WHETHER THERE 
EXISTED A MISREPRESENTATION OF MATERIAL FACT 
AVOIDING POLICY, HELD FOR JURY. 


Where the seller of an automobile, having accepted as part payment 
a note and mortgage, secured a conditional sales agreement to be sub- 
stituted for the note and mortgage, which he nevertheless still retained, 
and thereafter wrongfully pledged as collateral and, when insuring the 
car under authority of the owner, failed to disclose that more than one 
mortgage existed against it, held, since the evidence tended to establish 
that there was but one valid lien outstanding, that the question whether 
there had been such concealment or misrepresentation as would avoid the 
policy was for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[5].) 


8. INSURANCE—MISREPRESENTATIONS AS TO EXISTENCE 
OF OTHER INSURANCE HELD NOT, AS MATTER OF LAW, 
TO AVOID FIRE INSURANCE POLICY. 


Misrepresentations as to the existence of other insurance made by the 
the seller of an automobile at the time of insuring it for the buyer held 
not, as a matter of law, such a fraudulent concealment as would work 
a forfeiture of the policy, where the evidence tended to establish that ad- 
ditional insurance may not in fact’ have been issued until later, or if is- 
sued, was secured by an assignee of the seller without knowledge of the 
seller or the buyer. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 


9. INSURANCE—DI RECTED VERDICT FOR INSURER BE- 
CAUSE ASSURED’S INTEREST HAD BEEN MISREPRE- 
SENTED OR CHANGED WITHOUT INSURER’S CONSENT, 
HELD PROPERLY DENIED. 


Where the evidence tended to establish that at the time of insuring an 
automobile, the insurer knew assured’s interest was not unconditional and 
sole ownership, and that there had been no change subsequent to issuance 
of the policy, held, in an action on the policy, that a directed verdict on 
the ground that assured’s interest was not unconditional, and had been 
assigned without consent of defendant, was properly denied. 


(For other cases, see Insurance, Dec. Dig. § 668[5].) 


10. INSURANCE—INTENTION AND MATERIALITY OF FALSE 
STATEMENTS IN PROOF OF LOSS NECESSARY TO WORK 
FORFEITURE OF POLICY STATED. 

Generally, false statements in proofs of loss, in order to avoid a pol- 
icy, must have been made intentionally and willfully with intent to de- 
ceive, and must be material. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

21——-Vol, LXI. 
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11. INSURANCE — WHETHER STATEMENTS IN PROOF OF 
LOSS WERE FALSE AND MADE WITH INTENT TO DE- 
CEIVE, HELD FOR JURY. 

Whether statements relating to the existence of other insurance made 
in proof of loss under a fire insurance policy were false, material, or will- 
fully made with the intent to deceive, held for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


12, EVIDENCE—STATEMENTS AS TO VALUATION IN PROOF 
OF LOSS HELD NOT TO PRECLUDE RECOVERY OF 
GREATER AMOUNT. 


Statements as to the value of a truck destroyed by fire, made in the 
proof of loss and in contemplation of a settlement without suit, held not 
binding on insured so as to preclude the recovery of a greater amount in 
an action therefor, in the absence of any showing.that the insurer had 
been prejudiced by such statements. 


(For other cases, see Evidence, Dec. Dig. § 213[1].) 


13. APPEAL AND ERROR — DENIAL OF MOTION FOR NEW 
TRIAL HELD NOT REVIEWABLE. 


A lower court’s refusal of a new trial, unless grounded on a basis 
of fact wholly without evidence to support it, or manifestly controlled 
or influenced by error of law, is not reviewable. 


(For other cases, see Appeal and Error, Dec. Dig. § 977[5].) 


14. TRIAL--INSTRUCTION THAT POLICY PERMITTED MORT- 
GAGING OF PROPERTY INSURED HELD NOT ERRONEOUS 
AS INVADING PROVINCE OF JURY. 

In an action on an automobile fire insurance policy, an instruction 
which stated that the policy allowed the mortgaging of the property, held 
not erroneous as invading the jury’s province, in view of the court’s duty 
to construe the policy. 

(For other cases, see Trial, Dec. Dig. § 198.) 


Appeal from Common Pleas Circuit Court of Greenwood County; 
John S. Wilson, Judge. 

Action by J. D. De Shields against the Insurance Company of North 
America and others. Judgment for plaintiff, and named defendant ap- 
peals. Affirmed. 


, Dial & Todd, of Laurens, and M. F. Sanders, of Greenwood, for ap- 
pellant. 

Jones & Harrison and Grier Park & Nicholson, all of Greenwood, 
for respondent. 


Marion, J. Action on a policy of insurance issued to the plaintiff, 
De Shields, by the defendant, the Insurance Company of North America, 
on August 12, 1920, covering, against loss or damage by fire, one Nash 
truck in the sum of $2,450, for a period of one year. From judgment on 
— for the full amount of the policy, with interest, the defendant ap- 
peals 

Recovery on the policy was resisted by defendant upon the grounds 
(answer) that without the knowledge or consent of defendant, and in 
violation of the terms of the policy, (1) the insured had taken out other 
insurance on the property, which was in force at the time of loss; (2) 
had, prior to the loss, incumbered the property, with a conditional sales 
contract or chattel mortgage; (3) had assigned the policy; and (4) had 
made false statements in the proofs of loss. All of the exceptions, save 
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one, are directed to assignment of error in the refusal of the trial judge 
to grant defendant's motions for a directed verdict and for a new trial, 
hased substantially upon the grounds indicated. 

There was evidence tending to establish the following facts: The 
plaintiff, De Shields, bought a Nash truck from the Southern Auto & 
Supply Company, hereinafter called the Supply Company, of Greenwood, 
S. C., for $2,950, paying $950 on the purchase price, and giving his note 
bearing interest at 8 per cent. per annum, secured by mortgage on the 
truck, both dated June 28, 1920, for the balance, to be due December 31, 
1920. Shortly thereafter plaintiff, at the request of the Supply Company, 
executed and delivered to it a substitute paper to evidence and secure this 
unpaid balance of purchase money. This was a “conditional sales agree- 
ment,” dated July 31, 1920, providing for payment in 12 monthly install- 
ments, which was given in lieu of the first note and mortgage, and in full 
satisfaction thereof. De Shields several times requested the delivery to 
him of the first note and mortgage, as promised and agreed by the Supply 
Company, but was put off with various excuses. The Supply Company 
placed the Conditional Sales agreement with the Commercial Credit Com- 
pany, of Baltimore, and assigned its interest therein as of date July 31, 
1920. This, however, was not an assignment without recourse. On August 
7, 1920, the Supply Company placed plaintiff’s original note and mort- 
gage with the American Bank of Greenwood, as collateral security to a 
loan. At the time of the purchase, the plaintiff had verbally authorized 
the Supply Company to take out insurance on the truck for $2,450, and 
had paid to it the amount of the premiums. Before the conditional sales 
agreement was executed, plaintiff was told by White, president of the 
Supply Company, that the insurance had been taken out, as directed, in 
the defendant, Insurance Company, and that the Supply Company held 
the policy. On August 12, 1920, at the request of the Supply Company, 
the policy in suit was issued by the defendant to the plaintiff, payable to 
the Supply Company as its interest might appear. 

The policy was issued upon information, furnished by the Supply 
Company, to the effect that the truck had been sold that month to De 
Shields, “that they had a purchase-money mortgage over it,” and that the 
loss payable clause should be made to the Supply Company. The policy, 
however, did not come into the plaintiff's possession until some time in 
the fall. The plaintiff made various payments on his only bona fide out- 
standing obligation, the conditional sales agreement, all, except one of 
which, was made through White, the president of the Supply Company. 
On February 14, 1921, the truck in the possession of the plaintiff at Water- 
loo, S. C., was destroyed by a fire, which also destroyed plaintiff's barn 
and contents, upon. which he had no insurance. 

After the fire, the plaintiff learned for the first time that the World 
Auxiliary Insurance Corporation claimed to have written a policy on the 
truck, at the instance of the Commercial Credit Company. The plaintiff 
first signed a proof of loss prepared by an adjuster, who it seems, repre- 
sented the World Auxiliary Insurance Corporation.. He afterward signed 
a proof of loss prepared for the defendant Insurance Company of North - 
America. Plaintiff testified that, when the first adjuster came, he did not 
know the adjuster represented the World Auxiliary Insurance Corpora- 
tion, that he thought he was signing proof of loss for the policy he had, 
and that he had made no claim against the Werld Auxiliary Corporation. 

There was evidence tending to establish that the Commercial Credit 
Company, of Baltimore, held a master policy dated July 17, 1920, in the 
World Auxiliary Insurance Corporation, protecting the Credit Company 
against loss by ‘fire, etc., as to all machines by it reported to that corpora- 
tion. When a machine which the Credit Company desired to have covered 
was insured, a certificate was issued in duplicate, and the original and 
duplicate sent by the Insurance Corporation to the Credit Company. One 
of these certificates, called “customer’s copy,” covering this: Nash truck, 
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according to a representative of the Credit Company, was mailed to the 
plaintiff De Shields on August 26, 1920. Plaintiff denied receiving such 
copy. The certificate purports to have been issued “to Commercial Credit 
Company, of Baltimore, Md., your automobile,” etc., described as “Nash,” 
etc., “purchased month July,” etc., “actual cost including equipment $3,- 
120,” etc., insuring against loss or damage by fire, etc., for period of one 
year beginning 3lst of July, 1920, with loss payable “to Commercial 
Credit Co. of B., Md., and others as interest may appear for the account 
of all interests.” The conditional sales agreement, given by plaintiff to 
the Supply Company, and by it assigned to the Commercial Credit Com- 
pany, contained the following stipulation: “Buyer (De Shields) * * * 
agrees to keep the car insured against loss by fire and theft with insur- 
ance company acceptable to seller (the Supply Co.), for not less than the 
amount owing, and until fully paid, and payable to, and to protect the 
interest of, the seller, and the seller may place, continue, and renew said 
insurance for the buyer, at the buyer’s expense, if the seller so elects.” 

Appellant’s first contention (exception 1) is that the trial court should 
have directed a verdict upon the ground that, “the uncontradicted testi- 
mony shows conclusively that at the time of the loss, the truck was cov- 
ered by another policy of insurance in violation of the express provision 
of the policy sued upon.” The pertinent stipulation of the policy is as 
follows: 


“No recovery shall be had under this policy, if at the time a loss 
occurs there be any other insurance covering such loss, which would at- 
tach if this insurance had not been effected.” 


[1] Whether at the time of the fire the loss was covered by other 
insurance, which would have attached “if this insurance had not been ef- 
fected,” involved a mixed question of law and fact, in dispute under the 
general issue joined, and as to which, the burden of proof rested on the 
defendant. The credibility of the testimony, tending to establish that the 
policy in the World Auxiliary Insurance Corporation had been taken out, 
and was outstanding at the time of the loss, was for the jury, and not 
for the court. But in the view that the evidence was susceptible of no 
other reasonable inference than that such policy was in existence, there 
was evidence to the effect that liability thereon was denied, generally by 
the World Auxiliary Insurance Corporation. Construing this clause of 
the policy as to additional insurance most strongly against the insurer, as 
the general rule requires, it was incumbent on the defendant to establish 
affirmatively that the alleged additional insurance would have “attached” 
if the policy here in question had not been taken out. If such additional 
insurance was invalid, for reasons other than the fact that this insurance 
had been effected, it could not be held that it attached to cover the loss 
within the purview of the prohibition contained in the policy. 

[2] As a general rule, “to avoid a policy on account of additional 
insurance, the additional insurance must be valid and enforceable.” 26 
C. J. 261, § 326. Nor, it seems, would a policy for additional insurance, 
voidable at the option of the insurer for reasons other than the existence 
of other insurance, which the insurer has elected to declare void, be such 
other insurance covering the loss as “‘would attach if this insurance had 
not been effected,” within the prohibition of the policy. See 26 C. J. 261, 
§ 326; Behrens v. Germania F. Ins. Co., 64 Iowa, 19, 19 N. W. 838; Hub- 
bard v. Hartford F. Ins. Co., 33 Iowa, 325, 11 Am. Rep. 125; and Sweet- 
ing v. Mutual F. Ins. Co., 83 Md. 63, 34 Atl. 826, 32 L. R. A. 570. In this 
view, it would seem clear that whether the alleged additional insurance 
“would have attached if this insurance had not been effected,” involved 
disputed issues of fact which could not have been determined by the trial 
judge, without invading the province of the jury. 

But forfeiture of the policy under this provision was also contested 
by respondent in the court below upon the grounds (1) that the alleged 
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additional insurance was obtained without the plaintiff's knowledge and 
consent, and (2) that it covered the separate and distinct insurable in- 
terest of the Commercial Credit Company as mortgagee and, hence, did 
not constitute such double insurance as would avoid the policy. See 26 
C. J. p. 260, § 325; p. 264, §§ 330, 331. The circuit judge charged the law 
substantially in accordance with the foregoing contentions of the plain- 
tiff, and from the law as thus charged defendant has not appealed. 

[3] Appellant’s position in this aspect of the case therefore resolves 
itself into the proposition that under the written authority contained in 
the conditional sales agreement, insurance effected by the Commercial 
Credit Company, as assignee of this agreement, could not be insurance 
effected without the knowledge and consent of the plaintiff. 

The contention is apparently rested on the theory that the insurance 
clause in the mortgage contract created the relationship of principal and 
agent, and that the knowledge of the mortgagee in obtaining insurance, 
pursuant to the authority granted, was the knowledge of an agent which 
was imputable to the mortgagor as principal. We do not think that posi- 
tion is tenable. A mortgagee has an insurable interest in the mortgaged 
property, but he may not in the absence of an express agreement require 
the mortgagor to insure for his benefit, or himself insure the property 
at the mortgagor’s expense. 19 R. C. L. 404, § 183. The provision of the 
contract here under consideration imposed on the buyer (mortgagor) the 
duty to keep the car insured “for not less than the amount owing—and 
to protect the interest of the seller (mortgagee)” and authorized the sel- 
ler (mortgagee) to “place, continue, and renew insurance for the buyer 
(mortgagor) if the seller (mortgagee) so elects.” The patent object was 
not to clothe the mortgagee with authority to represent the mortgagor as 
agent in effecting insurance, but to charge the mortgagor with liability 
as between the contracting parties for the cost of insurance which the 
mortgagee, by virtue of the relationship of lien creditor and debtor, 
might elect to take out “to protect” his own insurable interest. 

: [4] Where a “general intention to create an agency does not appear, 
the relation will not be created, although there exist some elements of 
agency.” 2 C. J. 434, § 28. Since authority for the act here provided 
for, viz., the taking out of insurance by the mortgage creditor, may legit- 
imately be referred to the relation of lien debtor and creditor, there 
would seem to be no sound reason for holding that it was the intention 
of the parties to superimpose thereon such a relationship of principal and 
agent as would make the act of the mortgagee in procuring insurance es- 
sentially for his own benefit the act of the mortgagor. If, therefore, the 
plaintiff was not charged with constructive knowledge of, and consent 
to, the alleged additional insurance by virtue of this written power confer- 
red on the mortgagee, and if the additional insurance was in fact taken 
out without his knowledge and consent, and there was no acquiescence in 
or ratification of it by the insured, as there was evidence tending to es- 
tablish, or if it covered merely the separate insurable interest of the mort- 
gagee, then under the law charged by the circuit judge, and not appealed 
from, there would not be a violation of the provision of the policy mak- 
ing additional insurance a ground of forfeiture. In support of the rule 
as to knowledge and consent applied by the trial court see note to Humble 
v. German Alliance Ins. Co. (Kan.) at page 632, Ann. Cas. 1912D, and 
cases there cited. 

[5] In any view, therefore, we are of the opinion that, under the evi- 
dence adduced, the trial judge could not properly have held, as a matter 
of law, that the policy in suit had been forfeited for violation of the pro- 
vision against additional insurance. 

[6] The appellant’s second contention (exception 3) is that a verdict 
should have been directed, in that it “appeared from the undisputed evi- 
dence that at the time the policy issued by defendant was obtained, plain- 
tiff concealed material facts and circumstances * * * jn that his 
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agent, Southern Auto & Supply Company, to procure said insurance, as 
well as the plaintiff himself, failed to inform the defendant of the exist- 
ence of the two mortgages on the truck, each for the full insurable value 
thereof, as well as of other insurance thereon,” etc. 

The provision of the policy as to incumbrances is as follows: 


“Unless otherwise provided by agreement in writing added hereto, 
this company shall not be liable for loss or damage to any property in- 
sured hereunder, (a) while incumbered by any lien or mortgage.” 


It was provided by agreement in writing attached to the policy, “that 
any loss or damage that may be ascertained and proven to be due the as- 
sured under ‘this policy shall be held payable to the Southern Auto & 
Supply Company, of Greenwood, S. C., as their interest may appear,” etc. 
at the time the policy was applied for, the defendant had notice that the 
Southern Auto & Supply Company “had a purchase-money mortgage” on 
the truck. Through the loss payable clause inserted by defendant, with 
notice of the outstanding lien, the defendant must be held to have agreed 
in writing to be liable for loss or damage while the property was encum- 
bered by lien or mortgage. 

[7] But appellant says that the failure of the Supply Company to 
inform defendant that there were two outstanding mortgages, and that 
there was another outstanding policy of insurance, was as a matter of law 
fraudulent concealment and misrepresentation that avoided the policy. 
The policy provides: “This entire policy shall be void if the assured has 
concealed or misrepresented any material fact concerning this insurance, 
or the subject hereof,” etc. There was evidence tending to establish that 
on August 12, 1920, the date the policy was issued, there was but one 
valid outstanding purchase-money lien, or mortgage, on the property, and 
that this lien, the substituted sales agreement, was held in the name of 
the Supply Company. While this sales agreement appears to have been 
assigned to the Commercial Credit Company as of date July 31, 1920, it 
does not appear that the Commercial Credit Company was as to that 
transaction without recourse on the Supply Company, nor that the Supply 
Company was thereby deprived of all insurable interest in the truck as a 
mortgage creditor. 26 C. J. 31, § 12; Mahoney v. State Ins. Co., 133 
Iowa, 570, 110 N. W. 1041, 9 L. R. A. (N. S.) 490. Hence, plaintiff con- 
tended that the representation made as to the outstanding purchase- money 
mortgage was substantially correct, and no fact material to the risk, as to 
incumbrances, was either misrepresented or concealed. Even in the view 
that knowledge of incumbrances on the part of the insurer is material to 
the risk as a matter of law (14 R. C. L., 1061, sec. 238), the issue of fact 
here raised was properly submitted to the jury. See 26 C. J. 185, § 225. 

[8] As to the appellant’s contention that the failure of the Supply 
Company to inform defendant that there was another policy outstanding 
on the property, was as a matter of law such fraudulent concealment as 
avoided the policy, it is to be observed that on August 12, 1920, when this 
policy was issued, it does not clearly appear from the evidence that the 
certificate of insurance alleged to have been issued by the World Aux- 
iliary Insurance Corporation to the Commercial Credit Company had in 
fact been issued. While this certificate purports to insure the truck from 
July 31, 1920, the date of its issue is not given, but the date of the alleged 
mailing of a duplicate of the certificate to De Shields is given as August 
26, 1920, some fourteen days. after the date of the policy here involved. 
There was also evidence to the effect that, if the certificate issued by the 
World’s Auxiliary Insurance Company was in fact outstanding, it had 
been issued without the knowledge or consent of the plaintiff. 

The general rule is that a policy will not be declared forfeited for 
fraudulent concealment or misrepresentation as to other insurance ‘“‘where 
the other insurance exists without the knowledge or consent of insured” 
(26 C. J. p. 188, § 228, and cases cited, note 78) or has, “been taken out 





Auto. ] De Shields v. Ins. Co. of North America. 325 


without his knowledge by others interested in the property.” 26 C. J. p. 
189, § 229; Cowart v.-Cap. City Ins. Co., 114 Ala. 356, 22 South. 574; 
Nichols v. Fayette M. F. Ins. Co., 1 Allen (Mass.) 63. In the view that 
knowledge of the Supply Company, as agent, bound the plaintiff, as prin- 
cipal, it does not appear that the Supply Company had any knowledge of 
the existence of other insurance on August 12. Obviously, we think, un- 
der the facts in evidence here, the trial judge could not properly have 
directed a verdict upon the ground that the policy had been forfeited for 
fraudulent concealment as to other insurance. ; 

[9] The appellant’s third contention (exception 4) is that the policy 
was avoided, in that it appeared at the time of the loss the interest of 
the assured was not unconditional and sole ownership, but had been 
transferred and assigned to the Commercial Credit Company without the 
knowledge and consent of the defendant. There was evidence tending to 
establish that the defendant accepted the risk with knowledge that plain- 
tiff’s interest was not unconditional and sole ownership, and that there 
was no change in the nature of the plaintiff's insurable interest after the 
policy was issued. This exception does not charge that the terms of the 
policy were violated by assignment of the policy, but if it did, the charge 
would be without merit, as the evidence affords little, if any, basis to sup- 
port an inference that the plaintiff had assigned the policy. The trial 
court could not properly have directed a verdict upon the grounds here 
assigned. 

[10] The fourth proposition advanced by appellant (exception 5) is 
that the policy was avoided by the false statements under oath, contained 
in the proof of loss submitted by plaintiff to the effect “that at the time of 
the fire or loss there was no other insurance on said truck, and that no 
other person had an interest in said truck by mortgage or otherwise than 
the Southern Auto & Supply Company.” Censeuiay speaking, to avoid a 
policy for false swearirng in the proofs of loss, “the false statements must 
have been made intentionally and willfully’—must have been made, ac- 
cording to perhaps the greater weight of authority, “with intent to de- 
ceive or defraud,” and “must be material.” 26 C. J. 383, § 493; 14 R. C. 
L. 1343; note, 32 L. R. A. (N. S.) 453. 

[11] Whether the statements here attributed to the plaintiff were in 
fact false, or were material, or were willfully made with intent to de- 
ceive and defraud, involved the determination of disputed issues of fact, 
which the trial judge properly submitted to the jury. 

[12] It is further urged that the trial court committed error of law 
in not granting a new trial. The motion was based upon the grounds 
that the verdict was contrary to the law and the evidence, in that the 
amount of recovery was excessive, ,and in that the evidence established 
that the policy had been forfeited for fraud, and for violation of its 
terms, substantially in the particulars which have been considered in pass- 
ing on the foregoing contentions directed to the refusal of the motion 
for a directed verdict. As to the amount of the verdict the insured was 
not conclusively bound by the value of the truck as stated in the proof of 
loss, unless the statement was fraudulently made, or the facts were such 
as to estop him from disputing it. 26 C. J. 381, sec. 491. 

Under the plaintiff’s testimony to the effect that the valuation in- 
serted in the proof of loss was agreed to in negotiations with insurer’s 
agent merely for purposes of settlement without suit, and in the absence 
of any showing that the insurer was thereby misled to his prejudice, the 
issue was clearly one of fact for the jury, and the judge’s refusal to dis- 
turb the finding may not be imputed to him as error of law. 

As to the other grounds upon which appellant contends that a new 
trial should have been granted, if the trial judge committed no error of 
law in refusing to direct a verdict upon substantially the same grounds, 
as we have held, it follows that error of law may not be imputed in deny- 
ing the motion for new trial. 
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[13] That the circuit judge’s action in refusing a motion for new 
trial in a law case, unless grounded upon a basis of fact wholly without 
evidence to support it, or manifestly controlled or influenced by error of 
law, is not reviewable in this court, is too well settled to require citation 
of authority. Turner v. Ry. Co. (S. C.) 113 S. E. 360. The exceptions 
assigning error in the refusal of the motion for new trial (exceptions 6 
to 10 inclusive) are overruled. 

[14] The only remaining assignment of error (exception 11) is di- 
rected to a criticism of a portion of the trial judge’s charge, which was 
as follows: 


“Both of the mortgages introduced in evidence bear date prior to the 
issuing of the policy of insurance, and both of them are made payable to 
Southern Auto & Supply Company, and the policy of insurance allows the 
mortgaging of the property to Southern Auto & Supply Company, 1 
charge you that the Insurance Company by its loss payable clause had 
knowledge of an interest of Southern Auto & Supply Company in the 
truck, and if that interest was knowledge of the mortgage or mortgages, 
then this would be no defense.” 


The error specified is that this was “a charge upon the facts, in that 
under the particular circumstances in this case it was a fact to be deter- 
mined by the jury as to what interest, if any, the Southern Auto & Supply 
Company had in the truck, from which of the two mortgages such in- 
terest was derived,” etc. In argument, appellant’s counsel, very prop- 
erly, have not attempted to sustain the exception upon the ground spec- 
ified, but have suggested that the settlement that the policy “allows the 
mortgaging of the property,” etc., was an erroneous construction, which 
trenched upon the province of the jury. It was the duty of the court to 
construe the policy, and in holding that the clause making the loss paya- 
ble to the Southern Auto & Supply Company “allowed the mortgaging 
of the property” to that payee, the judge committed no error. 

All exceptions are overruled, and the judgment of the circuit court is 

Affirmed. 

Gary, C. J., and Watts, Fraser, and Cothran, JJ., concur. 


————__- aa 


FRANKLIN FIRE INS. CO. v. BRITT. (No. 2764.) 


(Court of Civil Appeals of Texas. Texarkana. May 31, 1923. Rehear- 
ing Denied June 14, 1923.) 
254 Southwestern Reporter, 215. 


1. INSURANCE—PRINCIPAL MAY SUE AND RECOVER ON IN- 
SURANCE POLICY TAKEN BY AGENT IN HIS OWN NAME. 


T., as agent of B., having taken out an insurance policy on a car of 
which B. was sole owner, B. could sue and recover on it, though it was 
taken in T.’s name, and was conditioned against liability if assured was 
not sole owner. 


(For other cases, see Insurance, Dec. Dig. § 282[1].) 


2. INSURANCE — DELAY IN MAKING WRITTEN PROOFS OF 
LOSS HELD NOT FATAL TO RECOVERY. 


In view of Rev. St. art. 5714, as to requirement in contract of notice 
of claim of damages as a condition to right to sue, recovery on a theft 
pelicy, requiring written proofs of loss in 60 days of loss, is not de- 
feated because such proofs were not made till 98 days after theft; in- 
surer having had immediate actual notice of the theft, and insured having 
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been told by the adjuster to defer proceeding for adjustment till after 
the investigation of 60 days to recover the car. 


(For other cases, see Insurance, Dec. Dig. § 558[2].) 


3. INSURANCE—MISREPRESENTATIONS IN PROCURING POL- 
ICY PRECLUDING RECOVERY HELD NOT SHOWN. 


In view of testimony of insurer’s agent, in action on theft policy on 
automobile, that at time of application he saw and inspected the car, and 
judged it was in good condition, and considered it a good risk for $600, 
the amount of the policy, held, the evidence did not warrant conclusion 
that such fraud or misrepresentation was practiced by insured, in regard 
to the value, as to preclude any recovery. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from District Court, Tarrant County; Bruce Young, Judge. 
Action by T. B. Britt against the Franklin Fire Insurance Company 
Judgment for plaintiff, and defendant appeals. Affirmed. 


This suit was by the appellee against the appellant to recover on an 
automobile insurance policy covering loss by fire or theft. The appellant 
generally demurred and set up special exceptions to the petition, entered 
a general denial, and specially pleaded as a defense: (1) a provision in 
the policy that same should be null and void if the interest of the assured 
in the automobile be other than unconditional and sole ownership, and 
that J. T. Britt, the assured, was not the owner; (2) that notice had not 
been given of the proof of loss required by the terms of the policy; and 
(3) that it was represented by the assured that the automobile was new 
and had cost $800, whereas the automobile was second hand and was 
procured by the assured at a cost not in excess of $350. 

The case was submitted to a jury on special issues. The jury made 
the findings of fact that: (1) The automobile was stolen July 21, 1921; 
(2) at the time the automobile was stolen it was of the market value of 
$450; (3) at the date of the issuance of the policy and at the time of 
the theft T. B. Britt was the actual owner of the automobile. The fol- 
lowing special issue submitted and the answer of the jury thereto is set 
out in full, viz.: 


“Q. Immediately prior to or at the time of the taking of the applica- 
tion for the insurance policy introduced in ‘evidence did J. T. Britt tell 
Victor Peek, the agent of the defendant company, that the car upon 
which he desired to take a policy of insurance was the property of his 
son, T. B. Britt? <A. Yes.” 


In accordance with the verdict of the jury, the court entered judg- 
ment in favor of T. B. Britt for $450. 
The petition, as material to state, alleged: 


“That heretofore, to wit, on August 20, 1920, this plaintiff by and 
through his agent J. T. Britt negotiated with this defendant for the pur- 
pose of procuring a policy of automobile insurance on his automobile; 
that the agent of this defendant was Keifner; that.the plaintiff's 
agent was his father, J. T. Britt; that on said date this defendant, at the 
instance and request of this plaintiff, executed to him its policy. [Here 
follows description of same.] Plaintiff would further show that the de- 
fendant by its agent Keifner was informed that said automobile 
belonged to this plaintiff; the said J. T. Britt further informed said Keif- 
ner that he had no interest in said car; that he was securing this policy 
for the use and benefit of his principal T. B. Britt, his son; that the de- 
fendant well knew that said policy of insurance was to cover the auto- 
mobile of this plaintiff; that the defendant company was paid a premium 
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of $24.30, the amount required for the issuance of the policy, out of funds 
belonging to the said T. B. Britt.” 


J. T. Britt is the father of T- B. Britt, and they lived together at the 
same house, and worked together at the same trade. The father and son 
both testify that T. B. Britt was the sole owner of the automobile in suit. 
The agent of the appellant came to the house soliciting insurance on the 
automobile. At the time the agent came to the house J. T. Britt was 
there, and T. B. Britt came in from his work shortly afterwards. J. T. 
Britt testified: 

“At the time the insurance agent came to my house, where me and my 
son stayed, he said, ‘I am hunting a place where they have a car that 
hasn’t an insurance on it;’ and I said, ‘Well, there is one here that hasn't 
any insurance on it, but the car isn’t here; you wait until the car comes 
in; the boy will be in from work directly. As we got on the porch 1 
said, “There is the boy and his car.’ The boy jumped out of the car and 
came into the house, and as the boy passed us, going to his room, the 
agent said to him, ‘We are about to take out insurance on your car.’ 
My son said, ‘It’s all right with me what he does;’ and he went on in the 
room, changed his clothes, and came out and got in the car and left. The 
insurance agent saw the automobile. I signed an application for insur- 
ance on the car. The agent said, ‘You sign this and I will fix up the pol- 
icy.’ I asked him if I should sign my boy’s name or my own, and he said, 
‘You are writing it, sign your own.’ I told the agent whose car it was; 
that it belonged to my son, T. B. Britt. Later on I received the policy 
of insurance. I wrote a check covering the premium on the policy. My 
son would turn money over to me and I would deposit it in the bank, and 
I gave the check on this account when the policy was delivered.” 


T. B. Britt testified that he was the owner of the automobile; and 
that he paid $350 for it, and had it repaired, painted, the engine over- 
2 and new tires put on it; that he authorized his father to insure it 
for him. 

The soliciting agent of the appellant testified, as material to state, as 
follows: 

“At the time I took the application for this policy Mr. J. T. Britt 
told me that the car belonged to him. At the time I did not know T. B. 
Britt at all. Mr. J. T. Britt did not indicate in any manner that his son 
T. B. Britt owned the car. When I was there talking to J. T. Britt, his 
son T. B. Britt came up in the car, went in the house and changed cloth- 
ing, and then went right out again. I saw the car at that time. I in- 
spected the car, and I judged it was in good condition; I considered it a 
good risk for $600 at that time; it looked like it had been used about six 
or eight months at that time.” 

The policy issued and delivered was dated August 20, 1920, and in- 
sured the automobile in suit against loss by theft or fire from noon, Au- 
gust 20, 1920, to noon, August 20, 1921. The amount of the insurance 
was $600. The policy states the following: 


“(1) Name of assured: J. T. Britt. 

“(2) Address of assured: 204 E. Central Str., Fort Worth, Texas. 
Assured’s occupation: Carpenter. 

“(3) The facts with respect to the purchase of the automobile are: 
Purchased Nov., 1919, new. Actual cost to assurerd, including equip- 


ment, $800.00.” 


It is a condition in the policy that the company shall not be liable: 


“C. If the interest of the assured in the property be other than un- 
conditional and sole ownership, or if the subject of this insurance be or 
become incumbered by any lien or mortgage except as stated in warranty 
No. 3, or otherwise indorsed hereon.” 
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Written proof of loss was made to appellant, on its regular blanks, 
October 27, 1921, signed by J. T. Britt and T. B. Britt. The proof of 
loss was sworn to before a notary public by J. T. Britt In the proofs 
of loss the following appears: 


“At the time of loss said automobile was in charge of: T. B. Britt, 
son of J. T. Britt. Was used as follows: Pleasure car. The said auto- 
mobile and equipment belonged at the time this insurance was effected to 
T. B. Britt and belonged at the time of the loss to T. B. Britt; and no 
other person or persons had any interest therein except: None.” 


The policy by its terms makes the “claim null and void” upon failure 
on the part of the assured to render “sworn statement of loss to the com- 
pany within sixty days of the date of loss, unless such time is extended in 
writing by the company.” The trial court makes the finding of fact that 
formal proof of loss was waived by the company. 


Burns, Christian, Gumm & Gordon, of Fort Worth, for appellant. 
Hunter, Hunter & Stewart, and Chas. B. Stewart, all of Fort Worth, 
for appellee. 


Levy, J. (after stating the facts as above). [1] The facts conclu- 
sively show that T. B. Britt was the sole owner of the automobile, and 
that J. T. Britt was only acting as the agent of T. B. Britt in making the 
contract of insurance. The evidence is conflicting as to whether or not 
the insurance company, acting through its soliciting agent, had knowl- 
edge of the agency at the time of making the contract of insurance. Can 
T. B. Britt sue upon the policy and prove by parol evidence that the in- 
demnity was made for his benefit? Under the law of agency, where an 
agent, in making a contract, acts in his own name, and does not disclose 
the name of his principal or the existence of an agency, in’such case the 
agent becomes, as to the third person, the real contracting party, and 
therefore has a right of action on the contract, although the principal 
may also sue thereon in his own name. Tinsley v. Dowell, 87 Tex. 23, 
26 S. W. 946; Texas Overall Co. v. Mummert (Tex. Civ. App.) 157 S. 
W. 219; Allison v. Phoenix Assurance Co., 87 Tex. 593, 30 S. W. 547; 
Hunter v. Adoue and Lobit 38 Tex. Civ. App. 542, 86 S. W. 622; Life 
Assurance Society v. Farquhar et ux., 75 Wash. 667, 135 Pac. 619. As 
ag Kempner v. Dillard, 100 Tex. 505, 101 S. W. 437, 123 Am. St. 

ep. L 


“We are unable to see anything in this case to take it out of the ordi- 
nary rule that the contract of an agent, who deals in his own name with- 
out disclosing that of his principal, is the contract of the principal. The 
party contracted with may sue the principal for the enforcement of the 
contract, when he learns that the agent was acting for another, and so 
the principal may sue the third party to enforce his rights under the con- 
tract, subject to any equities of such party as against the agent. Where 
the agent buys property in his own name, his principal being undisclosed, 
it immediately becomes the property of the principal, and not that of 
the agent.” , 


It is concluded that T. B. Britt could sue upon and enforce the con- 
tract in his favor upon proof that J. T. Britt was acting as his agent. 
J. T. Britt admits that he was not the owner and had no interest in the 
insured automobile, and was acting merely as agent of T. B. Britt. 
While appellant did not offer, as it could have done, to make J. T. Britt 
a party defendant, yet J. T. Britt would nevertheless be estopped in this 
record from recovering on the policy. The assignments are overruled. 

[2] It is believed that in view of article 5714 of the statutes, and 
the decisions thereunder, the appellee would not be denied a recovery 
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herein merely because the written proofs of loss were made on October 
27, being 98 days after the date of the theft of the automobile. There is 
involved in the court’s judgment the finding that the proofs were made 
in writing within a reasonable time. It appears that appellant had actual 
notice of the loss at the time the theft occurred, and, acting on such actual 
notice given by the appellee, proceeded to make investigation and effort 
at recovery of the automobile. This investigation continued for 60 days, 
and the appellee was told by the adjuster to wait that length of time to 
see if the stolen car could be recovered before proceeding to any adjust- 
ment under the terms of the policy. The propositions are overruled. 

[3] The evidence does not warrant the conclusion that such fraud 
or misrepresentation was practiced upon the appellant in regard to the 
value of the automobile as would operate to deny any recovery on the 
claim in suit. The agent testified that at the time he took the application 
for the insurance he ‘ ‘saw” and “inspected” the automobile and “judged 
it was in good condition.” The agent further testified, “I considered it a 
‘ good risk for $600-at that time.” 

There being no reversible error, the judgment is affirmed. 


NE 


INTERNATIONAL INDEMNITY CO. v. DUNCAN. (No. 2756.) 


(Court of Civil Appeals of Texas. Texarkana. May 31, 1923. On Motion 
for Rehearing, June 21, 1923.) 


254 Southwestern Reporter, 233. 


1. INSURANCE—MORTGAGES; POLICY STIPULATION THAT 
INCUMBRANCING AUTOMOBILE SHALL AVOID IT HELD 
VALID. . 

In the absence of statute, a stipulation in an automobile policy that 
placing incumbrances on the car should avoid the policy is valid. 
(For other cases, see Insurance, Dec. Dig. § 330[1].) 


2. INSURANCE — 1909 STATUTE, AUTHORIZING INCORPORA- 
TION OF CERTAIN INSURANCE COMPANIES AND APPLY- 
ING ITS PROVISIONS TO ALL OTHER INSURANCE COM- 
PANIES, HELD NOT APPLICABLE TO 1913 FIRE INSUR- 
ANCE STATUTE. 

Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4955, enacted in 1909, being 
part of an act authorizing incorporation of Life, accident, and health in- 
surance companies, and applying its provisions to all other insurance com- 
panies so far as not conflicting with laws specially applicable thereto, 
would not render applicable to theft policies article 4892, enacted in 1913, 
providing that provisions in fire policies forfeiting insurance in case of 
incumbrances are void. 

(For other cases, see Insurance, Dec. Dig. § 311%.) 


3. INSURANCE—DELIVERING POLICY WITH KNOWLEDGE OF 
INTENDED VIOLATION HELD NOT WAIVER. 
Delivery of a policy with knowledge of a mere intended violation of 
its terms will not create a waiver or estoppel against the company. 
(For other cases, see Insurance, Dec. Dig. § 389[6].) 


On Motion for Rehearing. 
4. INSURANCE—POLICY COVERING FIRE AND THEFT OF AU- 
TOMOBILE IS EQUIVALENT TO TWO DISTINCT POLICIES. 
A policy protecting an automobile against fire and theft is a combina- 
tion policy, in legal effect two separate policies, and it is no defense to a 
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recovery for fire that the car at the time was in a thief’s possesion, who 
stole it before the fire occurred. 


(For other cases, see Insurance, Dec. Dig. § 421.) 


5. INSURANCE— MORTGAGE; PROVISION IN FIRE AND 
THEFT POLICY VOID AS TO A FIRE POLICY INEFFECTIVE 
TO PREVENT RECOVERY FOR FIRE. 


A provision in an automobile fire and theft. policy against liens and 
mortgages is ineffective to prevent recovery for fire, because the policy 
may be treated as one for fire alone, in which case the provision is void 
under Vernon’s Sayles’ Ann. Civ. Ct. 1914, art. 4892> 


(For other cases, see Insurance, Dec. Dig. § 330[1].) 


6. INSURANCE— MERE POSSESSION BY THIEF OF MORT- 
GAGED AUTOMOBILE WHEN BURNED HELD INEFFECT- 
IVE TO PREVENT RECOVERY UNDER FIRE CLAUSES OF 
POLICY, 


Where an automobile fire and theft policy provided that any liens or 
mortgages placed on the property would avoid the policy, unless consented 
to in writing, mere possession by a thief when the car was burned would 
not render inapplicable in suit for loss of automobile by fire Vernon’s 
Sayles’ Ann. Civ. St. 1914, art. 4892, voiding provisions for nonliability i 
case of incumbrances, though such provision was not applicable to theft. 


(For other cases, see Insurance, Dec. Dig. § 330[1].) 


Appeal from District Court, Tarrant County; R. E. L. Ray, Judge. 

Action by C. A. Duncan against the International Indemnity Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

This suit was on a policy for $3,000 issued by appellant June 14, 1921, 
insuring appellee from said June 14, 1921, to June 14, 1922, against the 
loss by theft or fire of an automobile owned by him. Appellee alleged in 
his petition, and at the trial proved, that the automobile “was stolen and 
burned” about July 15, 1921, and that “such theft and said burning re- 
sulted in a complete and total loss” of same to him. He further alleged 
that the automobile at the time it was stolen and burned was worth $4,000, 
and proved that it was worth $3,800 at the time it was stolen. In its an- 
swer appellant alleged and at the trial proved that the policy contained a 
stipulation as follows: 


“Unless otherwise provided by agreement in writing added thereto, 
this company shall not be liable for loss or damage to any property in- 
sured hereunder while encumbered by any lien or mortgage,” 


further alleged that at the time the automobile was stolen and burned it 
was incumbered by a lien or mortgage placed on it by appellee after the 
policy was issued, and further alleged and proved “that there was no 
agreement in writing added to said policy or otherwise, providing that 
defendant (appellant). should be liable for loss or damage to said automo- 
bile while so incumbered by lien or mortgage.” With reference to this 
appellee admitted that there “existed a mortgage upon the automobile 
for about the sum of $900” at the time it was stolen and at the time it was 
burned, and then alleged and at the trial as a witness testified that he 
explained to appellant at the time he secured the policy that he expected 
to borrow money on it, and was going to mortgage it for that purpose. 

On special issue submitted to them the jury found that appellant knew 
at the time it issued the policy that appellee “was going to incumber said 
automobile for the purpose of borrowing money thereon;” that the car 
was stolen about July 15, 1921; that it was destroyed by fire; and that it 
was worth $3,800 when stolen and the same sum when it was burned. 
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The judgment from which the appeal is prosecuted was in appellee’s 
favor for $2,985. 


Thomas, Frank, Milam & Touchstone, of Dallas, and H. T. Cooper, of 
Fort Worth, for appellant. 

F. M. Chaney, of Dallas, and Mays & Mays, of Fort Worth, for ap- 
pellee. 


Witson, C. J. (after stating the facts as above). [1] It appeared 
that the automobile was stolen, and that afterwards, while it was in 
the possession of the thief, it was destroyed by fire. As, therefore, the loss 
to appellee provided against in the policy was complete, terminating the 
policy (3 Joyce on Insurance, § 1450), before the automobilé was burned, 
the liability of appellant to him was predicable on the theft alone. 
Whether it was liable as determined by the judgment depends upon whether 
appellee was bound by the stipulation in the policy, set out in the state- 
ment above, against incumbrances on the automobile. The stipulation was 
a valid one, unless prohibited by article 4892, Vernon’s Statutes, as ap- 
pellee contends it was; and, appellee having, admittedly, incumbered the 
car with a mortgage after the policy was issued to him without the consent 
of appellant in writing, the stipulation was conclusive against his right 
to recover as he did, unless appellant was estopped from setting same up 
as a defense against such recovery. 

The article of the statute referred to was section 18 of the Act ap- 
proved April 2, 1913 (General Laws, p 195), providing conditions under 
which fire insurance companies should transact business in this state, and 
is as follows: 


Any provision in’any policy of insurance issued by any company sub- 
ject to the provisions of this act to the effect that if said property is in- 
cumbered by a lien of any character or shall after the issuance of such 
policy become incumbered by a lien of any character, that such incum- 
brance shall render such policy void, shall be of no force and effect, and 
any such provision within or placed upon any such policy shall be abso- 
lutely null and void.” 


The theory upon which it is claimed that the statute, applicable when 
it was enacted to fire insurance companies alone, rendered the stipulation 
void, seems to be based partly on the fact that the policy insured appellee 
against loss of the automobile by fire as well as the loss thereof by theft, 
and partly on article 4955, Vernon’s Statutes, which is as follows: 


“All the provisions of the laws of this state applicable to the life, fire, 
marine, inland, lightning, or tornado insurance companies, shall, so far as 
the same are applicable, govern and apply to all companies transacting any 
other kind of insurance business in this state, so far as they are not in 
conflict with provisions of law made specially applicable thereto.” 

[2] So far as the contention is based on the statute just set out, it is 
sufficient to say that that statute was enacted in 1909, as a part of an act 
authorizing the incorporation of life, accident, and health insurance com- 
panies, General Laws, p. 192. It therefore could not be held to apply to 
the provision set out from the statute enacted in 1913, stating conditions 
upon which fire insurance companies should transact business in this state. 
And so far as the contention is based on the fact that the policy was to 
indemnify appellee against loss of the automobile by fire as well as by 
theft, it is equally ‘untenable, as was, in effect, determined by this court in 
Ins. Co. v. Johnson, 248 S. W. 88. 

[3] It follows that the judgment is wrong, unless appellant was es- 
topped from setting up the stipulation in the policy referred to as a de- 
fense against the recovery obtained against it. As shown in the statement 
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above, the estoppel claimed was predicated on the fact, as found by the 
jury, that appellant knew when it issued the policy that “appellee “was 
going to incumber the automobile for the purpose of borrowing money” 
on it. The rule established by the weight of the authorities is that “a de- 
livery of a policy with knowledge of a:mere intended violation of its terms 
will not create a waiver or an estoppel.” 3 Cooley’s Briefs on Insurance, 
2646; 7 Cooley’s Briefs on Insurance, 2645; 14 R. C. L. 1170; McCarty 
v. Ins, Co., 81'S. C. 152, 62 S..E. 1, 18. L. R: A. CN. S.): 7203 ‘Ins. Co, v. 
Prather, 25 Tex. Civ. App. 446, 62 S. W. 89. Appellee cites Ins. Co. v. 
Chancey, 60 Tex .Civ .App. 61, 127 S. W. 577, decided by the Court of 
Civil Appeals which decided the Prather Case, supra, as a case supporting 
his view. But clearly it does not. In that case the stipulation was against 
keeping or using gasoline on the premises insured. It appearing that the 
building was used as a restaurant, and that gasoline was being used there 
as a fuel at the time the policy was issued, the trial court instructed a 
verdict for the plaintiff. On appeal the judgment was first affirmed, on the 
theory that it appeared as a matter of law that a condition existed which 
invalidated the policy at the time it was issued, and that the insurance 
company knew it; but on a rehearing the judgment was reversed, the 
court having concluded that the testimony made an issue for the jury as 
to whether the company “had such knowledge that gasoline was kept, 
used, or allowed on the insured premises in the manner and in the quan- 
tities it was so kept, used, or allowed as would operate as a waiver of the 
conditions of the policy with regard thereto.” 

The appellee here neither alleged nor proved that he did not know 
that the stipulation in question was in the policy. It must be assumed, 
therefore, that he knew at the time he mortgaged the automobile that by 
the express terms of his contract with appellant it was not to be liable to 
him for loss of the property by theft if he so incumbered it without the 
agreement in writing of appellant that he might do so. With that knowl- 
edge he certainly could not claim an estoppel against appellant because 
he had advised it of his intention to mortgage the property. The stipula- 
tion was notice to him that he must not do so, and he was in the attitude 
of agreeing he would not do so, without the consent of appellant in writing. 

The judgment will be reversed, and judgment will be here rendered 
that appellee take nothing by his suit against appellant. 


On Motion of Appellee for Rehearing. 


[4-6] Furher consideration of the record has convinced us that we 
erred in holding that liability of appellant to appellee could not be predi- 
cated on the destruction of the car by fire. Notwithstanding it was in the 
possession of the thief, the car was appellee’s property at the time it was 
destroyed. The risk insured against was not from fire or theft, as stated 
in the opinion reversing the judgment, but it was from fire and from theft. 
The policy was a combination one, and its legal effect was not different 
from what would have been the legal effect of two separate policies, one 
against loss of the car by fire, and the other against loss thereof by theft, 
in which event we think it would not be a defense to a recovery on the 
one against fire that the car at the time was in the possession of a thief 
who had stolen it before the fire occurred. In that, view the judgment -was 
sustainable on the finding that the automobile was destroyed by fire, not- 
withstanding the stipulation in the policy against incumbering same with 
a mortgage; for, treating the policy as one against loss by fire alone, the 
stipulation was “absolutely null and void.” And there is another view of 
the case which, we think, authorized the trial court to render judgment in 
appellee’s favor. Appellant alleged and proved, as stated in said opinion 
that by the terms of the contract it was not to be liable for loss of ‘the 
car by theft if appellee incumbered it with a lien without its consent in 
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writing. When appellee so incumbered it the contract ceased to be en- 
forceable against appellant so far as it was to indemnify appellee against 
loss of the car by theft. But it remained a valid and enforceable contract 
so far as it was to indemnify appellee against loss of the property by fire; 
and, had he recovered the car from the thief, and had it afterwards been 
destroyed by fire, we think the fact that it had been stolen would be no 
answer to a suit by him fer the indemnity against loss of the property by 
fire. 

The motion will be granted, and the judgment of this court reversing 
the judgment of the court below will be set aside, and the judgment of 
said court below will instead be affirmed. 


——_—__~. mo 


HAYES v. AUTOMOBILE INS. EXCH. (No. 17800.) 
(Supreme Court of Washington. Sept. 17, 1923.) 
218 Pacific Reporter, 252. 


1. EVIDENCE — POLICY HOLDER DEEMED TO HAVE READ 
POLICY. 


Whether or not policy holder read policy, which contained certain 
warranties, is immaterial, as it was his duty to read it, and he is deemed 
in law to have done so. 


(For other cases, see Evidence, Dec. Dig. § 66.) 


2. INSURANCE—INSURED BY RETAINING POLICY HELD TO 
MAKE STATEMENTS IN APPLICATION FILLED IN BY IN- 
SURER’S AGENT HIS OWN. 


Where application for insurance was made part of policy, which bore 
instruction, “Read your policy,” policy holder by retaining it made the 
false statements in the application his own, though the were filled in the 
application by insurer’s agent. 


(For other cases, see Insurance, Dec. Dig. § 379[1].) 


3. INSURANCE—FALSE STATEMENTS; INSURED RESPONSI- 
BLE FOR FALSE STATEMENTS WRITTEN BY INSURER’S 
AGENT WHEN THEY APPEARED IN POLICY AND HE DID 
NOT CALL ATTENTION THERETO. 

Insured is not relieved of responsibility for false statements written 
in policy by insurer’s agent when he did not act in good faith, and good 
faith is negatived by his failure to call attention to the falsities when they 
appeared in the policy itself. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 


4. INSURANCE — BURDEN ON INSURED TO ESTABLISH IN- 

NOCENT INTENT IN MAKING FALSE STATEMENTS. 

If, under Rem. Code 1915, § 6059—34, insured is not chargeable with 
falsity of statements in application, if not made with intent to deceive, 
still, where they were made with knowledge of their falsity, the burden 
is on him to establish innocent intent. 


(For other cases, see Insurance, Dec. Dig. § 646[1%].) 


Department 1. 

Appeal from Superior Court, King County; John B. Davidson, Judge. 

Action by R. B. Hayes against Automobile Insurance Exchange. 
From a judgment for plaintiff, defendant appeals. Reversed, 
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Van Dyke & Thomas, of Seattle, for appellant. 
Tucker & Hyland and Ford Q. Elvidge, both of Seattle, for respond- 
ent. 


MackrntTosH, J. This is an action on a policy of insurance, issued to 
the respondent by the appellant to cover an automebile, subsequently 
damaged by fire.» The appellant defended on the ground that warranties 
made by the respondent had been breached, and that it was therefore not 
liable. The contention of the respondent is that he is not responsible for 
the making of the warranties. Assuming the respondent’s versicn of the 
facts, they are that he sought the insurance by signing a blank applica- 
tion, and that the appellant’s agent, without his knowledge, filled in the 
statements which were untrue in this, that the automobile had not been 
in a wreck prior to the application; that another company had not can- 
celed or refused insurance on the automebile; that there existed no un- 
mentioned incumbrance on the automobile. After the application was 
made, the policy was issued and in it there is contained the application in 
full, showing the false statements, and preceded by the express provision 
that “by the acceptance of this policy * * * the assured makes and 
warrants to be true each of the following statements, and the exchange 
hereby issues the policy, relying upon the truth thereof.” The respond- 
ent received the policy, but says he did not read it. 

[1-3] Whether he read it or not is immaterial. It was his duty to 
read it, and the law says that he did read it. It showed statements 
which he knew were untrue, and without which he could not have ob- 
tained the insurance. It becomes immaterial whether or not originally in 
the application the blanks were filled in by the appellant’s agent without 
the respondent’s knowledge; in effect they were the respondent’s own 
statements when he received the policy containing the instruction “Read 
your policy,” and retained it. Those cases holding the company respon- 
sible for false statements written by its agent, without the assured’s 
knowledge, do not go to the extent of relieving the assured when he has 
not acted in good faith, and good faith is negatived here by the respond- 
ent’s failure to call attention to the falsities when they appeared in the 
body of the policy itself. 

Nor does the case fall within that other rule that the assured is not 
responsible where the company’s agent has advised him that the state- 
ments are proper ones to make. In Eaton v. National Casualty Co. 
(Wash.) 210 Pac. 779, the agent incorrectly recorded truthful answers 
given by the assured, and, moreover, the agent advised the assured that 
correct answers were not necessary under the circumstances, and the as- 
sured then accepted the policy, relying on the agent’s advice. In that case 
the company would not be held to have been misled, and there was, fur- 
thermore, a clear lack of intent on the part of the assured to deceive it. 
These facts distinguish the case from the one at bar. 

[4] If the assured is not chargeable with the falsity of the state- 
ments, if not made with intent to deceive (section 6059—34, Rem. Code 
1915), still, here the statements were made with knowledge of their un- 
truth, and the burden is on the assured to establish innocent intent. This 
he cannot do by simply remaining silent. Quinn v. Mutual Life Ins. Co., 
91 Wash. 543, 158 Pac. 82; Day v. St. Paul Fire, etc., Co., 111 Wash. 49, 
189 Pac. 95; Devenny v. Automobile, etc., Co. (Wash.). 214 Pac. 833. 

The respondent should have been nonsuited. Judgment reversed. 


Main, C. J., and Bridges, Holcomb, and Mitchell, JJ., concur. 


22——Vol. LXI. 
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SURETY. 


SUZUKI et at. v. NATIONAL SURETY CO. (No. 179.) 
(United States Circuit Court of Appeals, Second Circuit. April 9, 1923.) 
290 Federal Reporter, 942. 


1. PRINCIPAL AND SURETY — NOTICE; FAILURE TO GIVE 
THREE DAYS’ NOTICE AS TO VESSEL HIRE DEFAULT 
HELD NOT EXCUSED BY DOUBT AS TO WHETHER VES- 
SEL WAS OFF HIRE. 

Failure of vessel owners’ agents, plaintiffs, to give surety on char- 
terer's bond notice within three days of default in payment by charterers 
of monthly hire, held not excused by doubt as to whether there was in 
fact a default; that is, whether the “breakdown” clause of the charter 
had become operative, so as to render the vessel “off hire,’ where per- 
sonal knowledge as to whether the vessel was off hire could readily have 
been had, and was possessed by the master of the vessel, who was plain- 
tiff’s agent. 

(For other cases, see Principal and Surety, Dec. Dig. § 123[1].) 


2. SHIPPING—KNOWLEDGE OF MASTER IMPUTED TO VES- 
SEL OWNERS. 


The master of a vessel, being the agent of the owners’ agents in re- 
spect to the possession and general management of the vessel, his knowl- 
edge that she was on hire was imputable to them. 


(For other cases, see Shipping, Dec. Dig. § 62.) 


In Error to the District Court of the United States for the Southern 
District of New York. 

Suit at law by Yone Suzuki and others, copartners doing business 
under the firm name and style of Suzuki & Co. against the National 
Surety Company. Judgment for defendant, and plaintiffs bring error. 
Affirmed. 


This case comes up on a writ of error to review a judgment of non- 
suit in an action upon a bond. The plaintiffs in error, who were plain- 
tiffs below, as agents for the owners of the steamship Kofuku Maru, 
executed a time charter of the vessel to Cragin & Co., which provided 
that payment of the charter hire should be made in New York monthly in 
advance. It also provided that the charterers were to furnish to the 
owners a bond covering one month’s hire. The National Surety Com- 
pany, defendant in error, furnished the bond, the penalty of which was 
$86,500, calculated to be the equivalent of one month’s hire. It contained 
the clause: “That, in the event of any default on the part of the prin- 
cipal, a written statement showing such default shall within three days be 
delivered by registered mail to the National Surety Company at its home 
office in the city of New York, and in the event of any default the surety 
shall have the right, at its option, to proceed or procure others to proceed 
with the performance of the * * * charter party.” 

The vessel was delivered to the charterer pursuant to the terms of 
the contract on September 17, 1919. The hire for the month beginning 
November 17 following was not paid, but no notice of nonpayment was 
given to the surety company prior to plaintiff’s letter to the defendant on 
December 10, 1919, 24 days after default. The action brought was to re- 
cover one month’s hire, or the sum of $86,500. The plaintiff, through one 
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Statt, demanded, on November 17, 1919, the charter hire then due, and 
rendered Cragin & Co. a bill. Cragin & Co. made the claim that the ves- 
sel was then “off hire” under clause (15) of the charter, providing: 
“That in the event of the loss of time from deficiency of men or stores, 
fire, breakdown, or damages to hull, machinery, or equipment, grounding, 
detention by average, accidents to ship or cargo, dry-docking for the pur- 
pose of examination or painting bottom, or by any other cause preventing 
the full working of the vessel, the payment of hire shall cease for the 
time thereby lost. * * *” 

But Statt repeatedly demanded payment of the monthly hire. On 
November 1, 1919, Suzuki received a cable from Azai, the captain of the 
vessel, which was then discharging her cargo at Bordeaux, that hold 4 
was leaking badly and requesting them to “make the necessary arrange- 
ments so that we may go into dry dock on our arrival in New York.” 
On November 7 Asai again cabled Suzuki in New York: “Hold 3 leak- 
ing badly fix dry dock arrangements New York upon return.” 

The leaking was not serious in fact, and did not damage the cargo 
or interfere with the discharging, which was not completed until Novem- 
ber 28. The master explained his cables by saying that the bottom of 
the vessel was foul and he wished her to be put in dry dock, so that she 
could make fast time for which he had been promised a gratuity. 


Hunt, Hill & Betts, of New York City (George C. Sprague, H. Vic- 
tor Crawford, and Edna Rapallo, all of New York City, of counsel), 
for plaintiffs in error. 

William J. Griffin, of New York City (M. O. Garner, of New York 
City, of counsel), for defendant in error. 


Before Rogers and Mayer, Circuit Judges, and Augustus N. Hand, 
District Judge. ‘ 

Avucustus N. Hann, D. J. (after stating the facts as above). Plain- 
tiffs contend that the three days’ notice of default in payment of hire 
“nominated in the bend” meant three days after knowledge of default. 
There was in fact a default, no matter what interpretation may be given 
to the master’s cables, and no matter how far they were true. Until 
November 28 the vessel was discharging her cargo without injury to it. 
Under such circumstances she was performing her functions, there had 
been no “loss of time,” and the “breakdown” clause of the charter had 
not become operative. If the master sent cables to mislead the plaintiffs 
as to the condition of her hull, he never informed them that she could 
not discharge, or of any facts which showed that she was at the time off 
hire. The most that can be said of the effect of his cables is that they 
gave Cragin & Co. reason to believe that she would become off hire 
after she had reached New York and had been placed in dry dock. She 
was going there to take on another cargo after repairs were made. The 
three days’ notice after default were prescribed in the bond, and com- 
pliance with that requirement was a condition of liability. National 
Surety Co. v. Long, 125 Fed. 887, 60 C. C. A. 623; United States Fidelity 
& Guaranty Co. v. Rice, 148 Fed. 206, 78 C. C. A. 164. 

{1, 2] It is also contended that the knowledge of the master that 
the vessel was not off hire cannot be imputed to the plaintiffs because 
he was not their agent in respect to the unloading of the cargo (The 
Santona [C. C.] 152 Fed. 516), and was, moreover, engaged in a fraud 
upon them. He was, however, their agent in respect to the possession 
and general management of the vessel (The Santona, supra), and his 
knowledge that she was on hire was their knowledge (Pine Mountain 
Iron & Coal Co. v. Bailey, 94 Fed. 258, 36 C. C. A. 229). Nor did any 
purpose of personal gain which the master had in representing that the 
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vessel was leaking so that she would have to go into dry dock when 
she reached New York relate to the time that she was discharging or 
indicate that she was unfit for that purpose. He made no representa- 
tion when he sent the cables,that she was then off hire. The plaintiffs 
made no attempt to learn whether the ship had ceased discharging, or 
was for any reason off hire, on November 17: 


“Notice of facts which would incite a man of ordinary prudence to 
an inquiry under similar circumstances is notice of all the facts which 
a reasonably diligent inquiry would disclose.” Coder v. McPherson, 152 
Fed. 951, 82 C. C. A. 91; Grandison v. National Bank of Commerce, 231 
Fed. 809, 145 C. C. A. 620. 


On the contrary, they insisted that hire was due, and demanded pay- 
ment from Cragin &-Co. on that date. She continued regularly to dis- 
charge until November 28. It is to be remembered that. the right of 
the surety company to prompt notice was no merely technical right. 
It had the right to preceed to carry out the charter party itself in the 
event of default, or to pursue the charterer who failed to perform, and 
thus attempt to mitigate damages. Without such a notice the surety was 
remediless, and if the plaintiffs are right could do nothing but wait and 
pay. The decisions relating to fidelity bonds do not apply. American 
Surety v. Pauly, 170 U. S. 133, 18 Sup. Ct. 552, 42 L. Ed. 977; United 
States Fidelity & Guaranty Cc. v. Walker, 248 Fed. 42, 160 C. C. A. 182. 
Persons occupying positions of trust and giving bonds for honest conduct 
inevitably conceal their breaches of trust, and it is a reasonable rule that 
a notice of default need not be given by the obligee until actual knowl- 
edge of the default has reached him, or such a condition of affairs ex- 
ists as shows that absence of knowledge is due to the obligee’s own negli- 
gence. In the present case, personal knowledge as to whether the vessel 
was off hire could readily have been had by the Suzuki firm and was pos- 
sessed by the master of the vessel, who was their agent. The charter hire 
was due on a definite date, which the plaintiffs knew. If they wished to 
avoid giving the notice within three days as prescribed, they must at least 
show that they were misled, or took some means to discover whether 
the vessel was off hire. 

It follows that (1) the vessel was in fact not off hire ‘on November 
17, when hire was demanded; (2) nothing was done to lead the plain- 
tiffs to believe that the hire was not then due; (3) the condition precedent 
to liability on the part of the surety company was not complied with, 
and the complaint was properly dismissed. 

The judgment must accordingly be affirmed. 


re 


LANE MORTGAGE CO. v. UNITED STATES FIDELITY & 
GUARANTY CO. (Civ. 4484.) 


(District Court of Appeal, First District, Division 1, California. June 
22, 1923. Hearing Denied by Supreme Court Aug. 20, 1923.) 


217 Pacific Reporter, 765. 


ATTACHMENT — UNDERTAKING HELD NOT STATUTORY 
BOND FOR RELEASE OF ATTACHMENT, BUT ONE OBLI- 
GATING MAKER TO PAY TO PLAINTIFF WHATEVER 
JUDGMENT WAS OBTAINED WITHOUT FIRST ISSUING 
EXECUTION. 


An_ undertaking reciting it was given for the release of property at- 
tached in a former action and running directly to plaintiff in that action, 
its maker, defendant, agreeing that it would on demand pay to plaintiff 
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the amount of whatever judgment might be recovered in that action, held 
not a statutory undertaking within Code Civ. Proc. § 540, for the release 
of attached property, but a direct undertaking to plaintiff to pay whatever 
judgment was obtained by him in the former action, so that a showing 
that an execution in the former action had been issued and returned un- 
satisfied was not a condition precedent to recovery on the undertaking. 


(For other cases, see Attachment, Dec. Dig. §§ 192, 344.) 


Appeal from Superior Court, Los Angeles County; L. H. Valentine, 
Judge. 

Action by the Lane Mortgage Company against the United States 
Fidelity & Guaranty Company. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 


Lawler & Degnan, of Los Angeles, for appellant. 
Lloyd W. Moultrie and E. A. Lane, both of Los Angeles, for respond- 
ent. 


Ricwarps, J. The plaintiff recovered judgment against the defendant 
upon an undertaking given by the defendant to the plaintiff for the re- 
lease from attachment of the property of certain defendants which had 
been attached in an action by the plaintiff against said last-named defend- 
ants and was being held by the sheriff prior to its release upon the giving 
of said undertaking. 

The sole contention which the defendants in the present action offer 
upon this appeal is that said undertaking was in form and effect the 
statutory undertaking provided under the terms of section 540 of the 
Code of Civil Procedure for the release of attached property by the at- 
taching officer, and that this being so the plaintiff was not entitled to a 
recovery thereon in the absence of a showing that an execution in said 
former action had been duly issued and returned unsatisfied prior to the 
institution of the present action. In making this contention the appellant 
relies upon the case of Passow & Sons v. U. S. Fidelity, etc., Co., 177 
Cal. 31, 170 Pac. 1124, and it is conceded by the respondent that if the 
undertaking sued upon herein is to be held the statutory undertaking 
provided for in said section of the Code, the above-cited case must be 
given full application to the case at bar and the judgment herein be re- 
versed. The respondent, however, maintains that said undertaking is not 
such statutory bond, but, on the other hand, is a common-law bond given 
by the defendant herein directly to the plaintiff herein pursuant to an 
agreement between the parties to said former action as to the release of 
the property of the defendants therein upon the execution and delivery 
of said bond binding the surety company as the maker thereof directly 
to the plaintiff for the payment of whatever judgment was obtained by 
it against the defendants in said former action, and hence that the case 
of Passow & Sons v. U. S. Fidelity, etc., Co., supra, has no application to 
the facts of the case at bar. The respondent in making this contention 
relies upon the case of Kast v. Pacific Surety Co., 185 Cal. 450, 197 Pac. 
339, as conclusive upon the question, and we are satisfied that its con- 
tention in this regard must be sustained. The undertaking in question re- 
cites that it is given pursuant to an agreement between the parties to said 
former action for the release of the property attached therein. It runs 
directly to the plaintiff in said action, and its maker by its express terms 
agrees and promises that, in case the plaintiff recovers final judgment in 
said former action, “we will on demand pay to plaintiff the amount of 
whatever judgment may be recovered in said action.” 

The case of Kast v. Pacific Surety Co., supra, distinguishes an under- 
taking in this form from that under consideration in the Passow Case, 
and upon the reasoning and authority of said more recent decision it fol- 
lows that the judgment herein must be affirmed and it is so ordered. 

We concur, Tyler, P. J.; St. Sure, J. 
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PACIFIC AUTOMOBILE EXCHANGE vy. STANSFIELD et at. 
(Civ. 2636.) 


(District Court of Appeal, Third District, California. June 18, 1923.) 
217 Pacific Reporter, 566, 


PRINCIPAL AND SURETY—ATTACHMENT; SURETY ON UN- 
DERTAKING TO SECURE RELEASE OF ATTACHMENT 
HELD NOT BOUND BY FILLING OF BLANKS BY ATTACH- 
MENT DEFENDANT. 


Where an undertaking to secure the release of property attached re- 
cited that the attachment defendant had been sued for the sum of $600, 
but left blank the spaces in which to specify the amount which the sureties 
undertook to guarantee, and the attachment defendant, without the knowl- 
edge of his sureties, changed the “$600” to “$3,559.85,” and inserted 
“$4,000” in the blank space as the amount of each surety’s undertaking, 
the bond was not invalid, but the sureties were liable only to the extent 
of $000. 

(For other cases, see Principal and Surety, Dec. Dig. § 29.) 


2. ALTERATION OF INSTRUMENTS—AUTHORITY TO FILL 
BLANKS IN INSTRUMENT CANNOT BE PRESUMED. 


It cannot be conclusively inferred from the presence of ynfilled 
blanks in an instrument at the time of delivery that the depositary thereof 
is authorized to fill such blanks. 


(For other cases, see Alteration of Instruments, Dec. Dig. § 12.) 


Appeal from Superior Court, Tulare County; J. A. Allen, Judge. 

Action by the Pacific Automobile Excchange against J. S. Stansfield 
and another. Judgment for plaintiff for less than the amount sued for, 
and he appeals. Affirmed. 


J. H. Morris, of San Francisco, and Bradley & Bradley, of Visalia, 
for appellant. : 

E. I. Feemster, of Visalia, and Avery J. Howe, of Lindsay, for re- 
spondents. 


Fivcn, P. J. In an action brought by plaintiff to recover the sum of 
$3,609.85 from Edwin L. Tobin, there was issued an attachment under 
which the sheriff took possession of an automobile belonging to Tobin 
The defendants herein executed and delivered to Tobin an undertaking 
in the following form: 


“Whereas, the above-named plaintiff commenced an action in the su- 
perior court of the county of San Francisco, state of California, against 
the above-named defendant, claiming. that there was due to said plaintiff 
from said defendant the sum of six hundred and no/100 ($600.00) dollars, 
or thereabouts, and thereupon an attachment issued against the property 
of said defendant as security for the satisfaction of any judgment that 
might be recovered therein; and certain property and effects of the said 
defendant have been attached and seized by the sheriff of the said Tulare 
county, under and by virtue of said writ; 

“And whereas, the said defendant is desirous of having said property 
released from said attachment: 

“Now, therefore, we, the undersigned, residents and householders in 
the county of Tulare, in consideration of the premises, and also in con- 
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sideration of the release from said attachment of the property attached, as 
above mentioned, do hereby, jointly and severally, undertake in the sum 
of —— dollars, and »romise that, in case the plaintiff recover judgment in 
the action, defendant will, on demand, pay to plaintiff the amount of what- 
ever judgment may be recovered in said action, together with the per- 
centage, interest and costs; the same to be paid in United States gold 
coin ,if so required by the terms of the judgment.” 


Tobin, without the knowledge or consent of either defendants or 
plaintiff, changed the words “six hundred and no/100 ($600.00)” appear- 
ing in the undertaking as delivered to him to “three thousand five hundred 
and fifty-nine and 85/100,” and inserted “four thousand” in the blank 
space for the amount of the penalty of the undertaking. As so changed, 
Tobin delivered the undertaking to the sheriff, who thereupon released the 
attached property. Plaintiff recovered judgment against Tobin in the sum 
of $2,250. This action is for the recovery from the defendants of the 
amount of such judgment. The court found the facts as stated, and gave 
the plaintiff judgment for the sum of $600. From this judgment the 
plaintiff has appealed on the judgment roll alone. 

[1, 2] The undertaking, as delivered by defendants to Tobin, was 
enforceable to the extent of $600, the sum for which the undertaking re- 
cites that plaintiff had sued Tobin. The omission to state the penalty in the 
blank space provided therefor did not render the undertaking invalid. 
“The object of a penalty in a bond is to limit the obligation of the sign- 
ers.” 9 C, J. 40; 32 Cyc 121. The recitals in an undertaking, as in other 
contracts, may likewise limit the obligation of the sureties. In an under- 
taking for the release of an atachment, the recital of the amount for 
which suit was brought is material as showing the extent to which the 
signers intended to bind themselves, since a judgment cannot exceed the 
amount demanded in the complaint. The law relative to the filling of 
blanks in contracts and other changes therein after execution is clearly ex- 
pressed in the following authorities: 


“Tt is settled law that, where a party to a negotiable instrument in- 
trusts it to another for usé as such, with blanks not filled up, such instru- 
ment so delivered carries on its face an implied authority to complete the 
same by filling up the blanks; but the authority implied from the exist- 
ence of the blanks would not authorize the person intrusted with the in- 
strument to vary or alter the material terms of the instrument by erasing 
what is written or printed as part of the same, nor to prevent the scope 
and meaning of the same by filling the blanks with stipulations repugnant 
to what was plainly and clearly expressed in the instrument before it was 
so. delivered. By virtue of the implied authority such a depositary may 
perfect, in his discretion, what is incomplete, by filling the blanks; but 
he may not make a new instrument by erasing what is written or printed, 
nor by filling the blanks with stipulations repugnant to the plainly ex- 
pressed intention of the sme as shown by its written or printed terms.” 
Angle v. Northwestern Life Ins. Co., 92 U. S. 330, 23 L. Ed. 556. 

“Where there is no express authority in the person to whom a note 
or other instrument is -intrusted or delivered to make alterations therein, 
it is only where such writing is patently incomplete in some respect, such 
as an omitted date, or a blank space required to be filled to make the con- 
tract express the intent of the parties, that there is any implied authority 
to insert new matter, or to make any material addition thereto. Even in 
such a case the implication must very plainly arise from the circumstances, 
or the maker will not be bound. This is upon the very obvious principle 
that any unauthorized change in a material respect destroys the integrity 
of the instrument as the contract which the maker has executed; it ceases 
to be his contract, and is avoided, even in the hands of an innocent holder 
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ie value.” Walsh v. Hunt, 120 Cal. 46, 50, 52 Pac. 115, 116 (39 L. R. A. 
697). 

“This right to fill blanks left in a writing, without any express au- 
thority, rests upon an assumption of consent; it is considered that the 
fact that blanks are left in an instrument implies an authority to fill them, 
provided the possession of the incompleted paper has been intrusted under 
circumstances which permit the inference of authority to perfect it, and 
where, in view of such apparent authority, it would be a fraud upon inno- 
cent parties to permit an assertion to the contrary. Consequently, the rule 
of implied authority to fill blanks does not apply where the circumstances 
negative consent.” 2 J. J. 1244. 


In this case the court has found that, after the execution of the un- 
dertaking, its terms were changed in the manner stated without the knowl- 
edge or consent of the defendants. Since the evidence was not brought 
up, it does not appear what the circumstances surrounding the transaction 
were, or whether they were such as to negative the implied consent to fill 
the blank space, arising from the delivery of the instrument with the un- 
filled blank. It cannot be conclusively inferred from the presence of un- 
filled blanks in an instrument, at the time of delivery that the depositary 
thereof is authorized to fill such blanks, but the question of authority so 
to do is one of fact to be determined by the trial court from all the sur- 
rounding circumstances. In the absence of the evidence produced at the 
trial it must be presumed in support of the judgment that the circum- 
stances proven negatived any implied consent of defendants to the making 
of the alterations in the undertaking. 

The judgment is affirmed. 


We concur: Burnett, J.; Jones, Justice pro tem. 
oo 


SOMERS v. UNITED STATES FIDELITY & GUARANTY CO. 
(S. F. 10260.) 


(Supreme Court of California. July 31, 1923. Rehearing Denied August 
923.) 


? 


217 Pacific Reporter, 746. ieee 
1. ASSIGNMENTS FOR BENEFIT OF CREDITORS —COMMON- 
LAW BOND AS ASSIGNEE CONSTRUED LIKE CONTRACT 
IN CONNECTION WITH ASSIGNMENT. 


A common-law bond for performance of duties as assignee for benefit 
of creditors is to be construed in accordance with the rules governing 
interpretation of contracts, and must be read in connection with the con- 
tract of assignment referred to and the nature of the obligations secured. 


(For other cases, see Assignments for Benefit of Creditors, Dec. Dig. 


§ 407 


2. ASSIGNMENTS FOR BENEFIT OF CREDITORS — BOND BY 
ASSIGNEE HELD CONTRACT OF GUARANTY OR SURETY- 
SHIP ON WHICH ASSIGNORS’ LESSOR COULD HAVE 
SUED ASSIGNEE, SURETY, OR BOTH, IMMEDIATELY ON 
DEFAULT IN RENT; “CONTRACT OF GUARANTY OR 
SURETYSHIP;” “INDEMNITY CONTRACT.” 


A bond conditioned on faithful performance of the principal’s duties 
as assignee for benefit of creditors under a contract obligating him to pay 
the expenses of carrying on the debtor’s business, including rent, held not 
a contract of indemnity within Civ. Code, § 2772, but one of guaranty or 
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suretyship (section 2787), on which an action could have been com- 
menced by lessor under section 28U7, against the principal, surety, or both, 
immediateiy on detauit in payment of rent, assignees obligation, if condi- 
tional, becoming absolute on tuitiliment ot the condition, while the surety’s 
obligation 1s deemed unconditional, where the terms import no condition 
precedent (section 2806). 

(For other cases, see Assignment for Benefit of Creditors, Dec. Dig. 
§ 407.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Guaranty.) 


3. GUARANTY — INDEMNITY — PRINCIPAL AND SURETY— 
“INDEMNITY CONTRACT” AND “CONTRACT OF GUAR- 
ANTY OR SURETYSHIP” DISTINGUISHED. 

Promisor, in an indemnity contract, undertakes to protect promisee 
against loss or damage through liability to a third person, while a guar- 
antor or surety undertakes to protect him against loss or damage from a 
third person’s failure to carry out his obligations. 

(lor other cases, see Guaranty, Dec. Dig. § 4; also Indemnity, Dec. 
Dig. § 1; also Principal and Surety, Dec. Dig. §§ 5, 6.) ‘. 

(For other detinitions, see Words and Phrases, First and Second 
Series Indemnity.) 


5 4. GUARANTY—INDEMNITY—‘INDEMNITY CONTRACT” AND 

“CONTRACT OF GUARANTY” DISTINGUISHED. 

The promise in an indemnity contract is an original, not a collateral, 
undertaking, while a contract of guaranty is a secondary obligation ex- 
isting only where there is some principal or substantive liability to which 
it 1s coliateral. 

(For other cases, see Guaranty, Dec. Dig. § 4; also Indemnity, Dec. 
Dig. § 1.) 


5. LIMITATION OF ACTIONS—ACTION ON BOND OF AS- 
SIGNEE OR BENEFIT OF LESSEE’S CREDITORS HELD 
BARRED AFTER FIVE YEARS }IROM ASSIGNEE’S DE- 
FAULT IN PAYMENT,OF RENT. 

An action brought by a lessor against the surety on a bond of as- 
signee, for the benefit of lessee’s creditors, more than five years after as- 
signees default in payment of rent, held barred by the statute, though 
brought within the statutory period after return of an unsatisfied ex- 
ecution on a judgment for the rent, even if the bond were a contract ot 
indemnity, the loss accruing and the amount being definitely fixed when 
the default occurred. 


(For other cases, see Limitation of Actions, Dec. Dig. § 47[3].) 


6. INDEMNITY — BOND NOT CONSTRUED AS CONTRACT OF 
INDEMNITY UNLESS LANGUAGE, APPLIED TO OBLIGA- 
TION, MAY BE SO CONSTRUED. 

_ The rule that courts incline strongly to construe bonds as contracts 
of indemnity cannot apply, unless the language thereof, applied to the 
obligation sought to be enforced, is susceptible of such construction. 


(For other cases, see Indemnity, Dec. Dig. § 1.) 


















































In Bank. 
Appeal from Superior Court, City and County of San Francisco; 
James M. Troutt, Judge. 

._ Action by George B. Somers against the United States Fidelity & 
— Company. Judgment for plaintiff, and defendant appeals. Re- 
versed, 
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Thomas, Beedy & Lanagan, of San Francisco, for appellant. 
McNair & Stoker, of San Francisco, for respondent. 


Myers, J. The defendant appeals from a judgment against it by de- 
fault, it having declined to answer after the overruling of its demurrer 
to the complaint. It is alleged in the complaint that on or about the 22d 
day of November, 1912, plaintiff’s assignor, the W. J. Somers Company, 
entered into a written contract of lease with Force-Hewitt Company, of 
certain premises in San Francisco, for a term of three years, and that 
the latter occupied said premises under said lease up to the time of the 
assignment hereinafter referred to; that on or about the 14th day of July, 
1915, the said Force-Hewitt Company, by an instrument in writing as- 
signed to one J. L. Smith, for the benefit of its creditors, all of its prop- 
erty, including the said lease, in trust, to sell and dispose of the same, to 
collect the proceeds therefrom, to carry on said business, and to pay from 
the proceeds thereof all expenses connected with the carrying on of said 
business and the administration of said trust, together with such other 
debts as are made preferences by law, and then the claims of said Force- 
Hewitt Company in full, and then to reconvey and deliver the remainder 
to said Force-Hewitt Company; that the said Smith accepted the said 
trust, and that on or about the 14th day of July, 1915, said Force-Hewitt 
Company delivered to him all of its property, together with an assign- 
ment of said lease, and he entered upon the performance of his trust, and 
carried on said business, and elected to accept said lease and to hold and 
use said premises for the benefit of the creditors of his assignor, and as 
such trustee he occupied and used said premises as a tenant of said W. 
J. Somers Company, under the terms and conditions of said lease up to 
the 28th day of March, 1916; that on or about the 22d day of July, 1915, 
the said Smith, as principal, and this defendant, as surety, executed and 
delivered to the creditors of said Force-Hewitt Company a written under- 
taking whereby they convenanted with said creditors that, if the said 
Smith, as such trustee, should not faithfully and truly account for all 
moneys, assets, and effects of said Force-Hewitt Company which should 
come into his hands, or should not in all respects faithfully perform all 
his duties as said trustee, they would pay to said creditors whatever loss 
they might sustain by reason thereof, not exceeding the sum of $5,000; 
that said Smith as such trustee did not faithfully perform his said duties 
and did not faithfully and truly account for the assets of said estate, in 
that he failed, neglected, and refused to pay the rent that accrued under 
said lease for the period from December 28, 1915, to March 28, 1916, not- 
withstanding that he, as trustee, had sufficient funds belonging to said 
estate for such purpose; that thereafter said W. J. Somers Company 
commenced an action against said Smith as trustee to recover said unpaid 
rent, in which said action it recovered judgment against him, which be- 
came final on the 16th day of December, 1920, and that execution issued 
thereon and was returned unsatisfied, whereupon this action was brought 
by plaintiff herein, as assignee of said W. J. Somers Company, against the 
defendant, as surety on said bond, to recover the amount due upon said 
judgment, including the costs and interest .accrued thereon. 

Defendant's demurrer was both general and special, but it relies 
herein upon two principal contentions: (1) That said W. J. Somers 
Company was not a creditor of Force-Hewitt Company at the time of the 
execution of the bond sued upon, and therefore was not an obligee there- 
under. (2) That if it was such obligee, and if the obligation of Smith to 
pay rent under the lease was an obligation secured by the bond, the cause 
of action therecn arose immediately upon his default in the payment of 
the rent, and that therefore this action, having been commenced more than 
five years thereafter, is barred by the statute of limitations. 

Respondent’s contentions are: (1) That the provisions of the lease 
gave rise to an existing obligation which constituted his assignor a 
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creditor of the Force-Hewitt Company, and that the obligation of Smith 
to pay rent thereunder was one of the obligations secured by the bond. 
(2) That the bond sued on is an indemnity bond, as distinguished from 
one conditioned to pay a certain sum of money or to do a certain act; 
that no right of action arose thereon, and the statute of limitations did 
not begin to run until the aggrieved obligee suffered damages, and that 
damage could not be shown until judgment had been obtained against the 
assignee and the judgment proven to be valueless. For the purposes of 
this decision the validity of respondent’s first contention will be conceded. 

[1] The assignment herein is not a statutory assignment, but is con- 
cededly valid as a common-law assignment. The bond is not a statutory 
bond, but its validity as a “common-law bond” is not questioned; that is 
to say, it is a contractual obligation which is to be measured and construed 
in accordance with the ordinary rules of law governing the interpretation 
of contracts. It is in the following terms: 


“Know all men by these presents, that we, J. L. Smith of San Fran- 
cisco, California, as principal, and the United States Fidelity & Guaranty 
Company, a corporation, as surety, are held and firmly bound unto the 
creditors of Force-Hewitt Company, a corporation, in the sum of five 
thousand and 00/100 dollars ($5,000.00) in lawful money of the United 
States, to be paid to the said creditors of Force-Hewitt Company, a cor- 
poration, for which payment, well and truly to be made, eve bind our- 
selves, and our heirs, executors, administrators, successors, and assigns, 
jointly and severally, by these presents. 

“The condition of this obligation is such, that, whereas the above J. 
L. Smith was on the day of July, A. D. 1915, appointed as assignee 
for the benefit of creditors of Force-Hewitt Company, a corporation, and 
has accepted said trust with all the duties and obligations pertaining 
thereto: 

“Now therefore, if the said J. L. Smith as said assignee shall faith- 
fully and truly account fer all the moneys, assets, and effects of the es- 
tate of said Force-Hewitt Company, a corporation, which shall come into 
his hands and possession, and shall in all, respects faithfully perform all 
his duties as said assignee, then this obligation to be void; otherwise to 
remain in full force and virtue.” 


[2] For the purpose of arriving at its meaning and effect it is, of 
course, to be read in connection with the provisions of the contract of as- 
signment to which it refers, and consideration must be given to the nature 
of the obligations for which it.stands as security. The condition of the 
bond here invoked is that said Smith “shall in all respects faithfully per- 
form all his duties as said assignee.” The particular duty here claimed 
to have been violated is the duty arising from the contract of assign- 
ment ‘to pay from the proceeds of said business and property all expenses 
connected with the carrying on of said business and the administration of 
said trust;” the rent accruing during his occupancy being one of those 
expenses. If respondent has any right of action upon the bond, it must 
be upon the theory that the same stands as security for the performance 
by the assignee of his direct cbligation to pay rent to respondent’s as- 
signor in the amounts and at the times specified in the lease. In other 
words, in order to show that he has a cause of action upon the bond the 
respondent is compelled to so construe it that its condition is, in effect, 
that the assignee shall well and truly pay the rent to fall due under said 
lease during the time he retains possession of said premises. So re 
garded, it is a plain contract of guaranty which is “A promise to answer 
for the debt, default, or miscarriage of ancther.” Civ. Code, § 2787. 
The obligation of the bond is joint and several, and there seems no reason 
to doubt that an action could have been commended against the principal 
or the surety named therein, or both of them, immediately upon the de 
fault in payment of the rent. The Code expressly provides that “a guar- 
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antor of payment or performance is liable to the guarantee immediately 
upon the default of the principal, and without demand or notice.” Civ. 
Code, § 2807. In this aspect of the bond it is immaterial whether the 
obligation of the assignee was absolute or conditional. If it was condi- 
tional it became absolute when the condition was fulfilled, and if it was 
not fulfilled the bond did not become an actionable obligation. If it was 
an actionable obligation at all, it was a direct obligation from the as- 
signee to the lessor. Let us concede that the assignee’s obligation to pay 
rent was conditioned upon his possession of trust funds available there- 
for. Then, if he did not possess such funds, the obligation to pay rent 
never arose, but if he did possess them the obligation arose and was 
breached when the rent fell due, as an obligation owing directly to the 
lessor. The surety’s obligation was breached thereby at the same time, 
and the lessor could then have sued both the assignee and his surety, 
jointly or severally. The foregoing relates to the obligation of the as- 
signee, not to that of the surety. The latter “is to be deemed uncondi- 
tional unless its terms import some condition precedent to the liability 
of the guarantor” (Civ. Code, § 2806), and we find no such import in the 
terms used herein. 
[3, 4] “Indemnity” is defined by our Code as: 


“A contract by which one engages to save another from a legal con- 
sequence of the conduct of one of the parties, or of some other person.” 
Civ. Code, § 2772. 


“Contracts of indemnity are distinguishable from those of guaranty 
and suretyship, in that in indemnity contracts the engagement is to make 
good and save another from loss upon some obligation which he has in- 
curred or is about to incur to a third person, and is not, as in guaranty 
~ suretyship, a promise to one to whom another is answerable.” 22 

yc. 80. 


Viewing the bond herein as security against loss resulting from de- 
fault in the payment of rent, it is clear that it must be regarded, not as a 
contract of indemnity, but as a contract of guaranty or suretyship. 


“The essential distinction between an indemnity contract and a con- 
tract of guaranty or suretyship is that the promisor in any indemnity con- 
tract undertakes to protect his promisee against loss or damage through 
a liability on the part of the latter to a third person, while the undertak- 
ing of a guarantor or surety is to protect the promisee against loss or dam- 
age through the failure of a third person to carry out his obligations to 
the promisee.” 16 Am. & Eng. Ency. of Law, 168. 


Another distinction between the two is that the promise in an indem- 
nity contract is an original and not a collateral undertaking (22 Cyc. 80), 
while a contract of guaranty is a secondary and not a primary obliga- 
tion, and can exist only where there is some principal or substantive lia- 
bility to which it is collateral. 


“Tf there is no primary liability on the part of the third person, ei- 
ther express or implied, that is, if there is no debt, default, or miscar- 
riage, present or prospective, there is nothing to guarantee, and hence 
there can be no contract of guaranty.” 28 C. J. 887. 


The bond herein is clearly collateral to the contract of assignment. 
The cases relied upon as authority for the conclusion that the bond herein, 
considered in conjunction with the assignment, is a contract of indemnity 
do not support this conclusion. Hormel v. American Bonding Co., 112 
Minn. 288, 128 N. W. 12, 33 L. R. A. (N. S.) 513, does not hold that a 
bond such as the one herein is a contract of indemnity. It holds that 
where such a bond is furnished by a compensated surety engaged in that 
business it is to be construed under the rule applying to insurance con- 
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tracts, most favorably to the insured, and not under the general rule ap- 
plying to contracts of guaranty and suretyship, most favorably to the 
surety. The cases of Union Central Life Ins. Co. v. U. S. Fidelity & 
Guaranty Co., 99 Md. 423, 58 Atl. 437, 105 Am. St. Rep. 313, U. S. Fire 
Ins. Co v. American Bonding Co., 146 Wis. 573, 131 N. W. 994, 40 L. R. 
A. (N. S.) 661, and Bank, etc., Co. v. Fidelity & Deposit Co., 128 N. C. 
336, 38 S. E. 808, 83 Am. St. Rep. 682, are to the same effect. Each of 
these cases holds that, for the purpose of construing such bonds, they 
will be regarded as in the same category with contracts of insurance. But 
in every one of those cases the action was brought directly against the 
surety, without first having prosecuted to judgment an action against his 
principal. 

[5] It may be conceded, however, for the purposes hereof, that the 
Code definition is not exclusive, and that a contract may be in fact and 
in law one of indemnity, though not coriing’ within the limits thereof. 
But if we assume that the bond herein may be regarded as a contract of 
indemnity against loss to result from default in the payment of rent, it 
is yet true that the loss had fully accrued and the amount thereof was 
definitely fixed and ascertained as soon as the default occurred. Nothing 
then remained to be done, to perfect, complete, or make certain the right 
of action against the bondsman. 

Even in the case of a bond which is strictly a contract of indemnity 
against loss to result from default on the part of the principal, no case 
has been cited which is authority for the conclusion that, where the loss 
has fully accrued, and the amount thereof fixed as soon as the default 
occurs, it is necessary to first prosecute an action to judgment against 
the principal before proceeding against the surety, except the case of 
Gilbert v. Henck, 30 Pa. 205. This case, which was decided in 1858, goes 
still further and holds that, upon a centract of strict guaranty, guar- 
anteeing the payment of rent under a written lease, it is necessary to first 
secure judgment against the lessee and have execution returned unsatis- 
fied before proceeding against the guarantor. In this it is out of line 
with all the California cases and is not to be followed here. Stone v. 
Hart (Ky.) 66 S. W. 191, held merely that in the case of a statutory 
assignment for the benefit of creditors and a faithful performance bond 
in connection therewith, no cause of action arose thereon against the 
surety in favor of a creditor whose claim was disputed by the assignee 
until the same had been allowed and ordered paid by the court. It did 
not hold that the creditor was required to prosecute a separate action to 
judgment against the assignee. The cases of Seattle v. Northern Pac. 
R. R. Co., 63 Wash. 129, 114 Pac.. 1038, and Norris v. Reynolds, 131 App. 
Div. 818, 116 N. Y. Supp. 106, are not in point at all upon the question 
here under consideration. Yarbrough v. Colley, 6 Ky. Law Rep. 121, 
was an action by a creditor against the surety upon the bond of a statu- 
tory assignee for the benefit of creditors, upon the claim that the assignee 
had wasted the assets. The court held that this action could not be main- 
tained until the creditor had first prosecuted an action against the assignee 
in which the assets could be marshaled and the priority of claims deter- 
mined. Speaking of the liability of the sureties upon the bond, the court 
said: 


“Their liability is measured by the interest the creditor has in- the as- 
sets of the assigning debtor, and this is the measure of damages for a 
breach of the bond. If the estate proves insolvent, paying only a certain 
per cent. upon its settlement, the sureties, in the case of the default of 
the trustee, could only be held for that portion of the assets that the 
creditor would be entitled to under distribution.” 


Priet v. De la Montanya. 3 Cal. Unrep. 122, 22 Pac. 171, in: so far as 
it is upon the point at all, holds by implication that such an action may be 
maintained directly against the surety as soon as the loss is sustained 
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Northern Assurance Co. v. Borgelt, 67 Neb. 282, 93 N. W. 226, makes it 
clear that when a bond is conditioned to indemnify, the cause of action 
thereon accrues as soon as pecuniary loss ensues therefrom. Cases are 
of frequent occurrence in the reports wherein action has been brought 
directly against both the principal and sureties upon faithful performance 
bonds similar to the one at bar, without first exhausting the remedy 
against the principal, and in which the propriety of such an action was not 
questioned. See, for example, Evans v. Gerken, 105 Cal. 311, 38 Pac. 
725; Ventura County v. Clay, 114 Cal. 242, 46 Pac. 9; People v. Smith, 
123 Cal. 70, 55 Pac. 765; County of Sonoma v. Hall, 132 Cal. 589, 62 Pac. 
257, 312, 65 Pac. 12, 459; People’s Lumber Co. v. Gillard, 136 Cal. 55, 68 
Pac. 576; Wolf v. Aitna Indemnity Co., 163 Cal. 597, 126 Pac. 470; Cal- 
lan v. Empire State Surety Co., 20 Cal. App. 483, 129 Pac. 978, 981. 

It may be conceded that if the default of the assignee had consisted 
of a failure to account for the funds passing through his hands, or of a 
misappropriation thereof, it would be necessary, before any creditor 
could maintain an action upon the bond, to first prosecute to judgment. an 
action against the assignee, in order to liquidate: the liability of the latter 
and to determine the ratable proportion thereof accruing to the creditor 
plaintiff. That was the situation in Yarbrough v. Colley, supra. Or if, 
because of the default in the payment of rent, the assignee had been 
evicted from the premises with a resulting injury to the business, then, 
before any creditor could maintain an action upon the bond for such loss, 
it would, for like reasons, be necessary for him to first prosecute his ac- 
tion to judgment against the assignee. 

[6] It may be conceded, as stated in Northern Assurance Co, v. 
Borgelt, supra, that courts incline strongly to construe bonds as contracts 
of indemnity, but this rule cannot apply unless the language of the bond, 
in its application to the obligation sought to be enforced, is susceptible 
of such construction. As the court said in that case: 


“A clear distinction is made between bonds conditioned to pay a cer- 
tain sum of money or to do a certain act, and bonds conditioned to indem- 
nify. A cause of action accrues upon a bond conditioned to do a certain 
act as soon as there is a default in performance.” 


The bond here sued upon was conditioned to do a certain act, namely, 
to pay the rent. If it was not so conditioned, the respondent has no right 
of action thereon. If it was so conditioned his right of action against the 
surety arose as soon as there was a default in performance, and is there- 
fore barred. 

The judgment is reversed. 


We concur: Wilbur, C. J.; Lawlor, J.; Waste, J.; Kerrigan, J.; 
Seawell, J. 

On Petition for Rehearing. 

Per CurtAM. One of the grounds urged upon the petition for re- 
hearing is that we have failed to determine the question whether respond- 
ent was a creditor of the assignor and an obligee included in the bond. In 
the former opinion filed herein we determined that question in the affirm- 
ative. Appellant, in its petition for rehearing, did not ask for a recon- 
sideration of the former decision as to this point, but expressly stated that 
it was content to be bound thereby. For this reason we did not recon- 
sider the questions involved in the former decision upon this point, and 
that question is to be considered, for the purposes of this case, as decided 
in the affirmative. 

The application for rehearing is denied, 
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LUDLOW VALVE MFG. CO. v. FIDELITY & CASUALTY CO. OF 
NEW YORK. (No. 24661.) 


(Supreme Court of Kansas. July 7, 1923.) 
217 Pacific Reporter, 282. 
(Syllabus by the Court.) 


MUNICIPAL CORPORATIONS—COMPLETION; BONDSMEN 
OF CONTRACTOR ABANDONING CONTRACT HELD LIA- 
BLE TO CITY FOR MATERIAL ORDERED BY CONTRACTOR 
TAKEN OVER BY CITY IN COMPLETION OF CONTRACT. 


A contractor agreed with a city to build a waterworks plant, gave bond 
under section 661 of the Code of Civil Procedure (Gen. St. 1915, § 7569) 
to prevent mechanics’ liens, commenced the construction of the plant, or- 
dered material which was shipped, and then quit work and abandoned the 
contract. The city then took material that had been shipped, placed it in 
the plant, and completed it. Held, that the bondsmen are liable for the 
material furnished to the contractor, taken by the city, and placed in the 
plant. 


(For other cases, see Municipal Corporations, Dec. Dig. § 347[2].) 


Appeal from District Court, Crawford County. 

Action by the Ludlow Valve Manufacturing Company against the Fi- 
delity & Casualty Company of New York. From a judgment for plaintiff, 
defendant appeals. Affirmed. 


Campbell, Campbell & Nulton, of Pittsburg, and J. C. Rosenberger 
and D. G. Warrick, both of Kansas City, Mo., for appellant. 

Otto Basye, of Kansas City, Mo., and C. O. Pingry, of Pittsburg, for 
appellee. 


MaRSHALL, J. This is an action on a bond given under section 661 
of the Code of Civil Procedure (Gen. St. 1915, § 7569). Judgment was 
rendered for the plaintiff, and the defendant appeals. 

The case was tried without a jury ,and special findings of fact were 
made by the court. Those findings summarized show that E. L. Garret- 
son and E. D. Garretson were partners doing business as E. L. Garretson 
& Bros.; that on about July 2, 1920, they entered into a written contract 
with the city of Arcadia in Crawford county to construct a waterworks 
system for the sum of $27,000; that the Garretsons executed a bond to 
the state of Kansas under section 661 of the Code of Civil Procedure; 
that the defendant signed the bond as surety thereon; that the Garretsons 
commenced construction of the plant; that they ordered material there- 
for from the plaintiff, among which was 34 fire hydrants, the subject of 
this litigation; that the Garretsons used a part of the material ordered, 
but did not put the 34 fire hydrants into the system; that they were 
shipped to the Garretsons, but remained in the railroad depot for some 
time; that.in December, 1920, the Garretsons ceased work on the plant 
and abandoned their contract; that the plaintiff had no knowledge that 
the Garretsons had abandoned the contract at the time the hydrants were 
shipped$ that the hydrants were replevined by the city and were used by 
it in completing the plant; and that the plaintiff has not been paid for the 
hydrants. The evidence showed that more than $26,000 of the contract 


price of $27,000 had been paid to the Garretsons when they abandoned the 
contract. 





‘ 
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The defendant urges a number of matters as error, but all depend 
on or can be reduced to one proposition: That the plaintiff cannot recover 
because, if there had been no bond, there could not have been a lien on 
the waterworks plant for the hydrants sold to the Garretsons. This is 
based on the argument that no lien can attach because the Garretsons did 
not place the hydrants in the plant. The statute under which the bond was 
given, section 661 of the Code of Civil Procedure, reads: 


“That whenever any public officer shall, under the laws of the state, 
enter into contract in any sum exceeding one hundred dollars, with any 
person or persons for the purpose of making any public improvements, or 
constructing any public building or making repairs on the same, such 
officer shall take from the party contracted with a bond with good and 
sufficient sureties to the state of Kansas, in a sum not less than the sum 
total in the contract, conditioned that such contractor or contractors shall 
pay all indebtedness incurred for labor or material furnished in the con- 
struction of said public building or in making said public improvements.” 


The defendant argues that in order for there to be a lien in favor of 
one who furnishes materials to be used in making improvements, it must 
appear that the materials were used for that purpose. Delahay v. Goldie, 
17 Kan. 263, Rice v. Hodge, 26 Kan. 164, Hill v. Bowers, 45 Kan. 592, 26 
Pac. 13, McGarry v. Averill, 50 Kan. 362, 31 Pac. 1082, 34 Am. St. Rep. 
120, and David v. Doughty, 96 Kan. 556, 152 Pac. 660, are cited to support 
that argument. The rule declared in these cases is firmly established in 
this state. When we look to ascertain whether the materials for which 
a lien is claimed were used in the construction of the waterworks plant at 
Arcadia, we find that those materials were so used. Therefore the rule 
urged by the defendant has been complied with. 

The defendant argues that in order for materialmen to have a lien, 
it must appear that the materials were “incorporated into the improvement 
by or with the authority of the contractor to whom they were furnished.” 
When the Garretsons abandoned the contract, the city was compelled to 
adopt measures to secure the completion of the waterworks system. The 
city had a cause of action against the Garretsons for the damages sustained, 
but was compelled to adopt such reasonable measures as would mitigate 
the damages. The city had the right to complete the contract for two 
reasons: One, that it was necessary to have the plant constructed; and, 
the other, to reduce the damage that might be sustained. While the con- 
tract did not provide for any such contingency, yet the right to complete 
the plant and the obligation to reduce damages followed as a necessary 
legal consequence of the Garretsons abandoning their contract. 

The city was not a party to the bond given by the Garretsons, but 
either directly or indirectly paid the consideration for that bond. The 
city was not a stranger to the bond. The city procured the giving of the 
bond and was to be protected by it against mechanics’ liens. The city was 
a party to the contract between it and the Garretsons and was as much 
interested in the bond as the Garretsons or others who furnished material 
or performed labor for building the waterworks system. 

When the Garretsons quit work and abandoned the contract they did 
not cancel the order for the hydrants nor return them after they arrived 
at Arcadia. The hydrants were left apparently for the city to’ do with as 
it pleased. 

Cases somewhat analogous to the present one have been before the 
courts of other states. We quote from the syllabus or headnoteseto some 
of those cases: 


“The defendant was erecting a house on his lots, and made an agree- 
_ ment with a contractor to furnish all the materials and labor for the plain 
and ornamental plastering therein. The contractor employed the plaintiff 
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to do a certain part of the work on the ornamental plastering, the major 
portion of which was done at the shop of the contractor, in making neces- 
sary designs, models, and casts, which were exclusively intended for and 
adapted to the construction of the ornamental plastering, and of no value 
except for such purpose. The defendant and his contractor adopted the 
shop as the place for the doing of such preliminary work of constructing 
the ornamental plastering for the house, instead of the premises where the 
house was being erected. After the plaintiff had completed his work, a 
controversy arose between the defendant and his contractor as to their 
respective rights under the contract. Thereupon the contractor refused to 
permit any of such product of the plaintiff’s labor to be placed in the 
house and it never was actually delivered upon the defendant’s lots or be- 
came a part of his house. Held, following Howes v: Reliance Wire 
Works Co., 46 Minn. 44, and Burns v. Sewell, 48 Minn. 425, that the 
plaintiff is entitled to a lien on the house and lots for the value of all of 
his labor.” Berger v. Turnblad, 98 Minn. 163, 107 N. W. 543, 116 Am. St. 
Rep. 353.” 

“When, after giving a notice to terminate a building contract, as pro- 
vided thereby, on the contractor’s failure to perform, the owner recalls 
the notice and allows the contractor to resume work, and on a second 
failure to perform, takes possession, as provided by the contract, the effort 
at performance after the recall of the notice is not to be deemed a new 
contract, so as to relieve the surety of the original contract from subse- 
quent liability, when, under the terms of the contract, the notice did not 
of itself terminate the contract, and the owner had power to recall it, and 
the contract was actually terminated only by the owner’s taking posses- 
sion on the contractor’s final failure to perform.” Smith v. Molleson, 148 
N. Y. 242, 42 N. E. 669. 

“If nothing is due to the contractor, under a building contract, when 
a lien is filed by his subcontractor for materials furnished and used in the 
building and the contractor abandons the undertaking without just cause, 
but the owner completes the building according to the contract and under 
a provision thereof permitting it, the lien of the subcontractor attaches to 
the extent of the difference between the cost of completion and the amount 
unpaid to the contractor when the lien was filed.” Campbell v. Coon, 149 
N.Y. 556, 44 N. E. 300, 38 L. R. A. 410. 

“The death of the principal contractor during the completion of a 
contract for the improvement of a village street, which contract was there- 
after completed by the administrator, does not deprive a subcontractor who 
has furnished material which has gone into the work, of his statutory 
right to a lien upon the fund arising from the contract.” Vernon v. 
Harper, 79Ohio St. 181, 86 N. E. 882, 20 L. R. A. (N. S.) 44. 

“Where, on the construction of a building, the principal contractor 
becomes a bankrupt, and the owner requests or consents to an order of 
the bankruptcy court directing the receiver or trustee of such contractor to 
complete his contract ,and such order is made, the mere fact of bankruptcy 
of the original contractor will not preclude recovery against the owner, 
or the enforcement of a lien against the property for services rendered or 
materials furnished within the scope of the: contract.” Eberle et al. v. 
Drennan et al., 40 Okl. 59, 136 Pac. 162, 51 L. R. A. (N. S.) 68. 

“Where there is a partial cessation of work upon a building because 
of differences between the owner and contractor, but the abar:donment ot 
the contract is not complete and permanent until after the furnishing of 
certain materials, lien may be claimed therefor.” Huttig Bros. Mfg. Co. 
v. Denny Hotel Co., 6 Wash. 122, 32 Pac. 1073. 


In a number of these cases, perhaps all of them, the owner was au- 
thorized by the contract to complete the work if the contractor should 
abandon it, but that does not materially differ from the situation in the 

23———Vol. LXI. 
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present case, because here the owner, without being specifically permitted 
to complete the plant, had authority under the law to do so. If section 661 
of the Code of Civil Procedure did not exist aa bond of any kind for 
any purpose had been given by the Garretsons, the plaintiff, when the city 
took the hydrants and placed them in the plant, would have a claim against 
the city for the value of those hydrants and would have been entitled to 
a lien on the property to secure the payment of that claim. The bond 
was given to prevent such a lien from attaching. 


“The rule that sureties are favorites of the law does not apply to 
corporations engaged in the business of furnishings bonds for profit.” Hull 
v. Bonding Co., 86 Kan. 342, 120 Pac, 544. 


See, also, Medical Co. v. Hamm, 89 Kan. 138, 144, 130 Pac. 650; 
Lumber Co. v. Douglas, 89 Kan. 309, 131 Pac. 563, 44 L. R. A. (N. S.) 
843; School Dist. v. MvCurley, 92 Kan. 53, 142 Pac. 1077, Ann. Cas. 
1916B, 238; and Hensley v. School Dist., 97 Kan. 56, 58, 154 Pac. 253. 

Surety bonds are practically contracts of insurance. State v. Ins. Co., 
91 Kan. 74, 81, 136 Pac. 905, Ann. Cas. 1915C, 192; Hensley v. School 
Dist., 97 Kan. 56, 58, 154 Pac. 253. 

The statute requires that the bond shall be conditioned that the con- 
tractor shall pay all indebtedness incurred for material furnished in the 
construction of the improvement. The bond was in the form required by 
law. The contractors incurred indebtedness for material to be used in the 
construction of the plant. That material was so used. 

The court concludes that the defendant is liable to the plaintiff for 
the price of the hydrants that were placed in the plant by the city after the 
Garretsons abandoned the contract. 

The defendant has no just cause for complaint against the conclusion 
reached because it appeared in the evidence but was not found by the 
court, that the Garretsons gave another bond with the defendant as surety 
that the Garretsons would compete the waterworks system according to 
their contract. The defendant was liable to the city on that bond for the 
violation of the contract by the Garretsons. In the present action, the 
city is eliminated, and the liability of the defendant goes direct to the 
plaintiff on the bond given under section 661 of the Code of Civil Pro- 
cedure. Instead of collecting from the city and the city collecting from 
the defendant, the plaintiff seeks to collect direct from the defendant. One 
bond or the other is liable for the cost of the hydrants. It does not make 
any substantial difference to the defendant which bond pays it. 

The judgment is affirmed. 

All the Justices concurring. 


(a 


COMMONWEALTH OF PENNSYLVANIA ror Use or BROWN v. 
FIDELITY & DEPOSIT CO. OF MARYLAND. (No. 13.) 


(Court of Appeals of Maryland. March 15, 1923.) 
121 Atlantic Reporter, 920. 
1. APPEAL AND ERROR—APPEAL BOND, CONDITIONS OF 


NOT BINDING, IN SO FAR AS STATUTORY REQUIRE- 
MENTS ARE EXCEEDED. 


Conditions of appeal bonds on appeal to the Superior Court of Penn- 
sylvania are not binding, in so far as they exceed the requirements of the 
a statute (Act May 19, 1897, § 6 [P. L. 67; Pa. St. 1920, 


(For other cases, see Appeal and Error, Dec. Dig. § 383.) 
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2. COURTS—DECISION OF OTHER THAN APPELLATE COURT 
DOES NOT FIX LAW. 


A decision of other than an appellate court does not fix the law of a 
state. 


(For other cases, see Courts, Dec. Dig. § 89.) 


3. EVIDENCE — LAW OF STATE IN WHICH CONTRACT WAS 
MADE PRESUMED SAME AS LAW OF STATE IN WHICH 
CASE INVOLVING CONSTRUCTION ARISES. 


In the absence of proof of the law of another state, it will be presumed 
to be the same as that of this state, in any case involving the construction 
of a contract made in such other state. 


(For other cases, see Evidence, Dec. Dig. § 80[1].) 


4, APPEAL AND ERROR—MEASURE OF DAMAGES IN ACTION 
ON APPEAL BOND STATED. 


The measure of damages in an action against the surety on an appeal 
bond is any loss suffered by appellee, within the condition of the bond, 
pending the appeal and reasonably growing out of it. 


(For other cases, see Appeaf and Error, Dec. Dig. § 1234[6].) 


5. APPEAL AND ERROR—DEPRECIATION IN VALUE OF PROP- 
ERTY BEFORE APPEAL FROM JUDGMENT FOR TAX 
LIENS, PATD OUT OF PROCEEDS OF EXECUTION SALE OF 
COTENANT’S INTEREST, NOT RECOVERABLE IN ACTION 
AGAINST SURETY ON OTHER COTENANTS’ APPEAL 
BONDS. 

Depreciation in the value of land prior to the date of an appeal from 

a decree for the amount of tax liens naid out of the proceeds of an execu- 

tion sale of a cotenant’s interest is not recoverable in an action against 

the surety on the other cotenants’ appeal bonds. 


(For other cases, see Appeal and Error, Dec. Dig. § 1234[6].) 


6. APPEAL AND ERROR—DELAY; BURDEN ON PLAINTIFF, 
IN ACTION AGAINST SURETY ON APPEAL BOND, TO 
SHOW INJURY BY DELAY AND AMOUNT THEREOF. 


In an action against the surety on appeal bonds filed on appeal from 
decrees against two tenants in common for their shares of the amounts of 
tax liens paid out of the proceeds of an execution sale of a third coten- 
ant’s interest, the burden was not on defendant to show that the value of 
the interests of execution defendant’s cotenants was less than the amount 
decreed to be paid by them; the burden being on plaintiff to show that 
he was injured by the delay caused by the appeal and the amount of such 
injury. 

(For other cases, see Appeal and Error, Dec. Dig. § 1246.) 


7. APPEAL AND ERROR—DENTAL OF INSTRUCTED VERDICT 
FOR APPEILEE NOT CONSIDERED IN ABSENCE OF 
CROSS-APPEAL. 

In the absence of a cross-appeal by appellee, the court’s refusal to 
grant its prayer for an instructed verdict need not be passed on. ~ 


_ (For other cases, see Appeal and Error, Dec. Dig. § 878[2].) 


Appeal from Baltimore City Court; James M. Ambler, Judge. 

“To be officially reported.” 

Suit by the Commonwealth of Pennsylvania, for the Use of John 
Wilson Brown, Jr., against the Fidelity & Deposit Company of Maryland, 
Judgment for defendant, and plaintiff appeals. Affirmed. 
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The following prayers, requested by plaintiff, were rejected by the 
court: 

Plantiff’s first prayer: “At the plaintiff’s request, the court instructs 
itself, sitting as a jury: That the evidence in this case is sufficient, under 
the proceedings, to entitle the plaintiff to recover from the defendant the 
amount of the decree entered July 3, 1914, by the court of common pleas 
No. 3 of the county of Philadelphia, state of Pennsylvania, against Sarah 
J. McCullough and Martha E. Taylor ,and affirmed with modifications by 
the decree entered May 14, 1915, by the Superior Court of Pennsylvania; 
and the verdict must accordingly be for the plaintiff in the sum of $2,- 
012.74, with interest thereon from May 11, 1911, until the date of judg- 
ment entered by this honorable court.” 


Plaintiff's second prayer: “At the plaintiff’s request, the honorable 
judge of this court instructs himself, sitting as a jury: That, even if he 
rule that such amount as the plaintiff may be entitled to recover from the 
defendant in this suit is limited to the value of the right and interest of 
Sarah J. McCullough and Martha E. Taylor in and to the property in 
controversy in the litigation in Pennsylvania, then the value of the right, 
title, and interest of Sarah J. McCullough and Martha E. Taylor in and 
to the property in controversy in the litigation in Pennsylvania is to be 
taken as of the date when the liens to which the plaintiff was subrogated 
attached to the property, and before the execution of the mortgage to 
the Manayunk National Bank; and, since it appears from the undisputed 
testimony that the value of the interests of Sarah J. McCullough and Mar- 
tha E. Taylor, as of the date when said liens to which the plaintiff was 
subrogated attached to said property, was equal to or more than the 
amount decreed in favor of the plaintiff, the verdict must be for the 
plaintiff for $2,012.74, with interest from May 11, 1911, to date of the 
judgment of this court.” 

Plaintiff’s third prayer: “At the plaintiff's request, the honorable 
judge of this court instructs himself, sitting as a jury: That, even though 
he rule such amount as the plaintiff may be entitled to recover from the 
defendant in this suit be limited to the value of the right and interest of 
Sarah J. McCullough and Martha E .Taylor in and to the property in 
controversy in the litigation in Pennsylvania (to which such ruling the 
plaintiff respectfully excepts), the burden is upon the defendant to prove 
by a preponderance of the evidence that the aggregate value of said right 
and interest is less than the amount decreed by the Superior Court of 
Pennsylvania to be paid thereout, with interest from May 11, 1911; and, 
since there is no evidence that the aggregate value of said right and in- 
terest as at the date said decree took effcct is less than said amount, the 
verdict must be for the plaintiff for the whole of said amount. 

Argued before Boyd, C. J., and Briscoe, Thomas, Pattison, Urner, 
Stockbridge, Adkins, and Offutt, JJ. 


J. Wallace Bryan and John Wilson Brown, III, both of Baltimore, 
for appellant. 
Washington Bowie, Jr., of Baltimore, for appellee. 


Apxins, J. [1] James A. McCullough, Sarah J. McCullough, and 
Martha E. Taylor were tenants in common of certain real property in 
Philadelphia prior to May 11, 1911. John Wilson Brown, Jr., the appel- 
lant, was a judgment creditor of the said James A. McCullough, whose 
interest in said property was conveyed to one Samuel Dotlow. The prop- 
erty was subject to certain liens for taxes and other public charges levied 
by the city of Philadelphia, which were paid in full out of the proceeds 
of sale of Dotlow’s interest under an execution issued on Brown’s judg- 
ment, and thus the entire amount of these liens were paid by Brown, who 
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filed a bill in the court of common pleas No. 3 of the county of Phila- 
delphia, on May 13, 1911, claiming the right to be subrogated to the city’s 
claims and liens to the extent of the amount that should have been con- 
tributed thereto by the said Sarah J. McCullough and Martha E. Taylor. 
On July 3, 1914, the Philadelphia court entered a decree in personam 
against each of the defendants in favor of Brown for the sum of $1,- 
006.37 and interest from May 13, 1911, the date of the distribution by the 
sheriff of Philadephia county of the fund realized by the sale of the one- 
third interest of Samuel Dotlow in said property; and also in rem against 
the respective interests of said defendants for $1,006.37 each, with interest 
as aforesaid. From this decree an appeal was taken to the Superior Court, 
and the appeal bonds filed on that appeal by each of the defendants were 
the subjects of the suit in the present case; appellee being the surety on 
each of said bonds, 
The condition of each was: 


“That if the said appellant shall prosecute the appeal with effect and 
shall pay the amount finally adjudged to be due upon such order, judg- 
ment, or decree, including interest and costs and shall pay all costs and 
damages awarded by the appellate court, or legally chargeable against said 
appellant, and shall pay all damages for injuries suffered by appellees 
from the time of the decree entered and all mesne profits accruing after 
judgment, if any, then the above obligation to be void, or else to remain 
in full force and virtue.” 


This condition is not binding in so far as it exceeds the requirement 
of the Pennsylvania statute (Act May 19, 1897 [P. L. 67; Pa. St. 1920, 
§ 519 et seq.]), section 6 (section 524) of which is as follows: 


“An appeal from an order, judgment or decree directing the payment 
of money shall operate as a supersedeas, if the appellant gives bond with 
sufficient surety or sureties in double the amount of said order, judgment 
or decree and all costs accrued and likely to accrue, conditional that the 
appeal be prosecuted with effect, and that the appellant will pay all costs, 
and damages awarded by the appellate court or legally chargeable against 
him.” 

The Superior Court reversed the court of common pleas as to the 
decree in personam against the defendants, holding that it had no power 
to enter such a decree, confirmed the decree against the property, and re- 
quired appellee to pay the costs of the appeal; whereupon suit was brought 
in the Baltimore city court by the Commonwealth of Pennsylvania for the 
use of John Wilson Brown, Jr., against the Fidelity & Deposit Company 
of Maryland, the surety on said bonds. 

Several questions of interest and importance were ably discussed by 
counsel on both sides, but only one is involved in the single bill of ex- 
ception appearing in the record. This exception is to the refusal by the 
trial court of plaintiff’s three prayers. 

The reporter is requested to set out these prayers in his report of the 
case. 

Each of these prayers asks for an instructed verdict in favor of the 
plaintiff for the full amounts of the decrees in rem ,with interest from 
May 11, 1911. We find no error in their rejection by the trial court. 

[2] We are referred to no decision of the Supreme Court of Penn- 
sylvania, and have found none, holding that in a suit on such a bond the 
measure of damages is the amount of the judgment or decree entered by 
the appellate court. 

Plaintiff’s first prayer was based on this theory. Appellant relies 
upon the case of Commonwealth v. Harvey, 51 Pittsb. Leg. J. 380 (cited 
in Pepper & Lewis’ Digest [1910 Ed.] vol. 1, p. 308, § 34), in which it is 
said, in reference to this act: 





356 Insurance Law Journal, Vol. 61. = [Nov., 1923 


“The word ‘damages’ includes the debt and every other liquidate sum 
which by judgment or decree of the Supreme Court is awarded against 
the appellant.” 


But whatever may have been the application of the statute made to 
the facts of that case, it is not a decision of an appellate court and does 
not fix the law of Pennsylvania, and the record does not show that any 
evidence was offered as to what the law of Pennsylvania is on this. point. 
See Peter v. Peter, 136 Md., 157, 110 Atl. 211. 

[3] In the absence of proof of the law of another state, it will be 
presumed to be: the same as the law of this state, in any controversy in 
the courts of this state involving the construction of a contract made in 
such other state. 

[4] The law of Maryland is well established as to the proper meas- 
ure of damages. It is any loss that may have been suffered by the appel- 
less, within the condition of the bond, occurring pending the appeal and 
reasonably growing out of the same; in other words, losses occurring by 
reason of the delay. 

It was distinctly held, in Jenkins v. Hay, 28 Md. 547, at page 562, that 
when the decree is in rem the obligors are not bound on affirmance to pay 
the debt. See, also, Keen v. Whittington, 40 Md. 489; Woods v. Fulton, 
2 Har. & G. 71. 

[5] Plaintiff's second prayer clearly violates the Maryland rule by 
allowing recovery for depreciation in value prior to the date of the appeal. 

[6] His third prayer erroneously puts the burden of proof upon the 
defendant to show that the aggregate value of the right and interest of 
Miss McCullough and Miss Taylor in said property is less than the 
amount decreed to be paid thereon. The burden was upon the plaintiff to 
show that he was injured by the delay growing out of the appeal and the 
amount of such injury. 

[7] Appellee urges a reversal without a new trial, on the ground that 
the learned judge below erred in refusing to grant its prayer for an in- 
structed verdict in favor of the defendant. 

It does not clearly appear from the record that this prayer was re- 
offered at the conclusion of all the testimony. Assuming, however, that it 
was, there was no cross-appeal by the defendant which appears to have 
acquiesced in the judgment of the court. It is therefore unnecessary to 
pass on the refusal of the trial court to grant this prayer. 

Judgment affirmed, with costs to appellee. 


——__—~-—- > 


NATIONAL SURETY CO. v. CASNER. (No. 23220.) 
(Supreme Court of Missouri, Division No. 2. April 9, 1923.: Motion to 
Transfer to Court in Banc Overruled July 14, 1923.) 

253 Southwestern Reporter, 1057. 


1, PRINCIPAL AND SURETY — PRINCIPAL HELD LIABLE TO 
ein FOR AMOUNTS PAID IN SETTLEMENT OF LITI- 


Where defendant's indemnity contract given to surety on an attach- 
ment bond made defendant liable to repay such sums as the surety may 
pay on claims arising against it on the attachment bond if the surety 
judges that they should paid, also making vouchers, etc., prima facie 
evidence of the fact and amount of liability, defendant is liable for a 
good-faith settlement made after suit brought in which principal made 
ne defense, though certain paragraphs of the contracts based liability on 
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denial of liability by company and refered to “judgments recovered” in 
such suits, the contract also referring to “judgments entered.” 


(For other cases, see Principal and Surety, Dec. Dig. § 175.) 


2. PRINCIPAL AND SURETY —CLAUSE OF INDEMNITY CON- 
TRACT RELATING TO EFFECT OF VOUCHERS HELD TO 
AID CONSTRUCTION, THOUGH CLAIM WAS NOT LIQUI- 
DATED. 


In such case, contention that the clause relating to prima facie evi- 
dence of vouchers could not aid construction of contract because only 
applicable where claim is liquidated has no force. 


(For other cases, see Principal and Surety, Dec. Dig. § 175.) 


3. PRINCIPAL AND SURETY—GOOD FAITH OF SURETY SET- 
TLING FOR INDEMNITOR UNDER CONTRACT OF INDEM- 
NITY IS FOR JURY. 


In an action on an indemnity contract given to secure an attachment 
bond, where the surety as authorized by the contract settled suit against 
him on the bond, the only question for the jury is whether the surety 
acted in good faith. 


(For other cases, see Principal and Surety, Dec. Dig. § 190[9].) 


4. JUDGMENT — REMOVAL OF SUIT; FEDERAL COURT DE- 
TERMINATION OF RIGHT TO REMOVE CASE TO IT HELD 
CONCLUSIVE ON STATE COURTS. 


The right of removal to a federal court is a federal question, and its 
determination by a federal court is conclusive on state courts in collateral 
proceedings. 


(For other cases, see Judgment, Dec. Dig. § 829[1].) 


5. JUDGMENT — JURISDICTION; JUDGMENT BASED ON ER- 
RONEOUS DETERMINATION OF JURISDICTION OF 
CASE BY FEDERAL COURT CANNOT BE COLLATERALLY 
ATTACKED IN STATE COURT. 


In an action in a state court on an indemnity contract given a surety 
on an attachment bond, it is no defense that the action on the attachment 
bond in which the liability of the principal became fixed was erroneously 
entertained by a federal court on removal from state court, where no ap- 
peal was taken, since the federal court had jurisdiction of that class of 
actions, and the presumption is, in absence of objection by parties, that 
court adjudicated the facts giving jurisdiction. 


(For other cases, see Judgment, Dec. Dig. § 829[2].) 


6. APPEAL AND ERROR — OBJECTIONS TO JUDGMENT DIF- 
FERENT FROM THAT RAISED IN THE ANSWER AND ON 
TRIAL NOT CONSIDERED ON APPEAL. 


In an action on an indemnity contract given a surety on an attachment 
bond, where defendant in his answer objected to the judgment in the fed- 
eral court in the action on the attachment bond on the sale ground that 
it was void for lack of jurisdiction and the introduction of the transcript 
of such judgment on the same ground, he is in no position on appeal to 
urge other infirmities in the judgment. 


(For other cases, see Appeal and Error, Dec. Dig. § 173[2].) 


Appeal from Circuit Court, Jackson County; O. A. Lucas, Judge. 
Suit by the National Surety Company against F. W. Casner. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 
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Samuel Feller, of Kansas City, for appellant. 

Hagerman & Jost, Frank Hagerman, and Henry L. Jost, all of Kan- 
sas City, for respondent. 

Opinion. 

Waite, J. Action on an indemnity contract., The plaintiff recovered 
— in the circuit court of Jackson county, and the defendant ap- 
pealed. 

In 1910 the plaintiff, F. W. Casner, brought suit in the circuit court 
of Malheur county, Or., against one J. A. Hoskins for $45,000. Desiring 
to attach the property of Hoskins, he applied to the plaintiff herein, the 
National Surety Company, to furnish bond. That application constitutes 
the contract sued on here. It states the nature of the proposed action, 
the amount involved, the purpose to attach 640 acres of land and’ 8,000 
sheep, and that the applicant would pay the premiums agreed upon. The 
application then proceeds as follows: 

“(3) That the undersigned (Casner) will at all times indemnify and 
keep indemnified the company, and hold and save it harmless from and 
against any and all demands, liabilities, loss, damage or expense of what- 
soever kind of nature, including counsel and attorneys’ fees, which it shall 
at any time sustain or incur by reason or in consequence of having ex- 
ecuted the said bond or undertaking; and that whenever any claim or 
claims shall have been made upon the company under the said bond or 
undertaking, if in the judgment of the company it is determined that such 
claim or claims should be paid, the undersigned covenants, promises and 
agrees to pay over in cash to the company upon its demand therefor, the 
amount or amounts of said claim or claims; and, if the company deny 
liability concerning any claim or claims and suit or suits be brought 
against the company under said bond or undertaking to recover the 
amount of said claim or claims, or any other proceeding or proceedings 
be taken involving the company, whether the suits and proceedings be 
against the principal named in the said bond or undertaking, and the com- 
pany jointly, or against the company alone, the undersigned covenants and 
agrees to defend said suits and proceedings to a conclusion at the under- 
signed’s expense, or to permit the company, if it so elect, to place the de- 
fense of such suits and proceedings in the hands of its own attorneys or 
counsel, in which latter event the undersigned covenants, promises and 
agrees to pay over to the company upon its demand such sum or sums of 
money as may be required to retain said attorneys or counsel, and to de- 
fray the expenses of conducting the defense of said suits and proceed- 
ings; and further the undersigned covenants and agrees to satisfy and dis- 
charge any and all judgments recovered against the company under the 
said instrument as soon as the same shall be entered or docketed, unless 
an appeal be taken and bond or bonds to secure or stay the collection of 
such judgment or judgments be procured by the undersigned and filed as 
required by law, and if a final judgment be recovered or entered against 
the company after the decision of such appeal, the undersigned covenants 
and agrees to forthwith satisfy and discharge every such final judgment 
without requiring the company to take any steps whatsoever thereon; 
and should judgment be entered against the principal in said bond and the 
company, or against the company alone, in either event, should the under- 
signed not procure an appeal to be taken, and furnish bond or bonds to 
secure, supersede or stay the collection of such judgment, the company 
may, if it elect, pay said judgment, whereupon the undersigned agrees to 
forthwith repay to the company, the amount of said judgment so paid, 
together with legal interest thereon from the date of payment to the date 
of such repayment; that the undersigned will pay over, reimburse and 
make good to the company, its successors and assigns all sums and amounts 
of money, not hereinbefore provided for, which the company or its repre- 
sentatives shall pay, or cause to be paid, or become liable to pay under 
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its obligation upon said bond or undertaking, or as charges and expenses 
of whatsoever kind or nature, including counsel and attorneys’ fees by 
reason of the execution thereof, or in connection with any litigation, in- 
vestigation or other matters connected therewith, such payment to be 
made to the company as soon as it shall have become liable therefor, 
whether it shall have paid out said sum or any part thereof, or not. * * * 

(6) That the vouchers or other evidences of payment by the com- 
pany, in discharge of any liability under said bond or undertaking, shall 
be prima facie evidence against the undersigned of the fact and amount 
of the undersigned’s liability to the company.” 


Accordingly the suit was filed, proceeded to trial, an@ on the 4th day 
of May, 1911, resulted in a judgment against the plaintiff on his cause 
of action, and a judgment in favor of the defendant Hoskins against Cas- 
ner on a counterclaim in the sum of $8,247.34. The case was appealed to 
the Supreme Court of Oregon, where the judgment was affirmed. 128 
Pac. 841, 130 Pac. 55. 

In August, 1916, Hoskins brought suit in the circuit court of Mal- 
heur county, Or., against Casner, and the plaintiff here, National Surety 
Company, on the attachment bond, the provisions of which need not be 
set out. In this suit Hoskins alleged that certain land had been attached, 
describing 480 acres, and also certain personal property listed, comprising 
hay, horses, cattle, farming implements, and 4,000 or 5,000 head of sheep. 

It was alleged that the attachment prevented Hoskins from carrying 
out a contract of sale for the land, and. later he was obliged to sell it for 
a smaller price, whereby he was damaged in the sum of $12,000; that at 
the time the attachment was levied, two chattel mortgages upon the sheep 
were in force, each of which provided that if the property should be at- 
tached the mortgagee should have the right to take immediate possession 
of the sheep; that the attachment was levied December 20, 1910; on De- 
cember 23d the mortgagee in one of the mortgages took the sheep from 
the possession of the sheriff and sold them for $12,000 less than they were 
worth, for which reason plaintiff was damaged in the sum of $12,000. 
Other damages were alleged, and the total damages claimed by Hoskins 
on account of the unlawful attachment was $28,580, which subsequently 
was reduced in the amended petition to $24,109. 

In that suit service was had on the Surety Company, the plaintift 
here; no service was had upon Casner. After the filing of the suit, a 
correspondence ensued between Casner and the attorneys for the surety 
company in Oregon, regarding the removal of the case from the state 
court of Oregon to the federal court; Casner by letter and telegram 
urged the removal. The attorneys for the surety company advised Cas- 
ner that unless he would enter his appearance as defendant and both de- 
fendants would join in the application for the removal, there was doubt 
about securing such removal. Casner declined to enter his appearance, 
but suggested that his name might be used in connection with it if it 
could be done without his making a general appearance. His communi- 
cations indicate that he was very desirous of having the case removed to 
the federal court. A petition for the removal and necessary bond was 
finally filed by the surety company alone; the order was made, and the 
case removed to the federal court. 

The case went to trial in the federal court against the surety com- 
pany alone. Hoskins introduced evidence which was admitted by the 
court, tending to prove the damage alleged by reason of the attachment 
of the land. Also, it was claimed by Hoskins that the sheep were sacri- 
ficed by reason of the premature sale under the chattel mortgage directly 
caused by the attachment. In explaining that situation, Mr. Harrison 
Allen, one of the attorneys for the surety company, said that, as the mat- 
ter came up, whether the levy of the attachment was the reason for tak- 
ing the sheep under chattel mortgage was a question of fact for the jury. 
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After the trial had proceeded and the rulings of the federal judge 
were against the defendant on the introduction of evidence, attorneys 
for the surety company concluded that Hoskins was bound to recover a 
large judgment, and accordingly a compromise was effected between Hos- 
kins’ attorney and the attorneys for the surety company, whereby a judg- 
ment was entered for the sum of $10,700. This settlement was effected 
March 12, 1918, and judgment by agreement entered for that sum in 
favor of Hoskins. This judgment with costs subsequently was paid by 
the surety company. The attorneys for the surety company also incurred 
expenses in conducting the defense, such as bringing witnesses from a 
distance and making trips, which with attorneys’ fees swelled the amount 
demanded in this suit to $12,866.51. These, with interest from the date 
of filing the suit until the judgment, make up the amount of the judgment 
appealed from. 

Mr. Casner in this court does not deny that the surety company in- 
curred liability on the attachment bond by reason of the disposition of 
his case in Oregon, which would make him liable on his indemnity con- 
tract to the plaintiff. His defense is that the amount of that liability 
has never been ascertained. He claims: First, that the federal- court 
which rendered the judgment for $10,700 against the surety company had 
no jurisdiction, and therefore there was no judicial ascertainment of the 
amount of liability; and, second, that there was no proper evidence in- 
troduced here to show that the plaintiff, the surety company, had neces- 
sarily incurred any expense in that connection. All the above facts in 
relation to the attachment suit and suit on the attachment bond were in- 
troduced by the plaintiff. Defendant demurred to the evidence at the 
close of the plaintiff’s case, and, his demurrer being overruled, he offered 
no evidence. The plaintiff surety company introduced vouchers showing 
the payment of the judgment and costs and various items of expense in- 
cluding attorneys’ fees, for which it claims the right to reimbursement. 

An examination of the indemnity contract is necessary in order 
to apply it to the facts in this case: 

First, as to the extent of the defendant’s undertakings, he agreed to 
indemnify and keep indemnified and save harmless the plaintiff “against 
any and all demands, liabilities, loss, damage or expense of whatsoever 
kind or nature including counsel and attorneys fees which it should at any 
time sustain or incur by reason or in consequence of having executed” 
the attachment bond. 

This is so comprehensive as to include every item of the charge here, 
and that apparently is not disputed. Any liability or expense necessarily 
incurred on account of the attachment bond is a valid claim by the plain- 
tiff against the defendant. 

Second, as to the method by which such liability may be established 
so that the surety company plaintiff might hold its principal defendant, 
the contract provides: 

(a) “Whenever any claim or claims shall have been made upon the 
company under said bond, if in the judgment of the company it is deter- 
mine that such claim or claims shall be paid,’ Casner agreed to pay over 
in cash to the company upon its demand therefor the amount of such 
claims; and 

(b) If the company should deny liability concerning any claim, and 
suit should be brought on the attachment bond to recover such claim, 
Casner undertook to defend such suits at his own expense, or to permit 
the company, if it should so elect, to conduct such suits through its own 
attorneys, and Casner agreed to pay to the company upon its demand such 
sums as might be required to retain said attorneys, and expenses incur- 
red in defense of the suits, and any and all judgments recovered against 
the company; or, in case of an appeal upon a final judgment recovered 
against the company after appeal, the defendant undertook to discharge 
such final judgment; and 
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(c) Should judgment be entered against the principal in said bond 
or against the company alone, if there should be no appeal the company 
might elect to pay such judgment, and the indemnitor agreed forthwith 
to repay to the company the ameunt of such judgment and interest; and 

(d) The principal undertook to pay and reimburse and make good to 
the company all sums of money “not hereinbefore provided for which the 
company or its representatives shall pay or cause to be paid to or be- 
come liable to pay under its obligation upon said bond or undertaking 
or as charges and expenses of whatsoever kind or nature including coun- 
sel and attorneys’ fees by reason of the execution thereof or in connec- 
tion with any litigation in this action or other matters connected there- 
with.” 

(e) As further evidence of Casner’s liability to the plaintiff, the con- 
tract concludes with the provision: 

“That the vouchers or other evidence of payment by the company in 
discharge of any liability under said bond or undertaking shall be prima 
facie evidence against the undersigned of the fact and amount of under- 
signed s liability to the company.” 


The appellant’s argument proceeds upon the theory that since suit 
was brought upon the attachment bond the measure of his liability is de- 
termined by that provision of the contract (b); that unless the amount 
had been judicially determined according to that provision of the contract, 
the defendant is not liable; that inasmuch as the surety company had 
denied liability and incurred the lawsuit, it could not settle claims in ac- 
cordance with any other provision of the contract and hold the defendant 
liable: for the expense thus incurred. 

So far as the record shows, the surety company never denied liability 
on the attachment bond, and the first notice it had of a claim in the part 
of Hoskins was when it was served with process in the suit on the at- 
tachment bond. In any event, the fact that the suit was brought would 
not prevent the company from settling the claim in any other way pro- 
vided for in the contract nor from holding the defendant for reimburse- 
ment. If provision (a) of the contract allows the surety company to 
settle its liability on the attachment bond without being sued and hold the 
defendant liable for necessary payment, then the surety company could 
make such settlement notwithstanding a suit was brought whether the 
suit ever went to judgment or not. 

[1] II. The provision of the contract (a) makes the defendant liable 
to the company for such sum as it may pay on claims arising against it 
on the attachment bond “if in the judgment of the company it is deter- 
mined that such claim or claims should be paid.” This is reinforced by 
the closing paragraph of the contract, which provides that vouchers and 
other evidences of debt should be prima facie evidence against Casner 
of the “fact and amount” of Casner’s liability to the company. 

It is difficult to see how language could be stronger in expressing the 
defendant’s liability to the plaintiff for any settlement it might make upon 
the attachment bond, whether sued or not, provided such settlement was 
made in good faith. It will be remembered that Casner declined to par- 
ticipate in ‘any settlement or to defend the suit. Contracts:in similar 
terms have been construed by several courts where it has been held that a 
settlement of that kind made in good faith by the indemnitee makes. the 
indemnitor liable for the amount paid. Natl. Surety Co. v. Fulton, 192 
App. Div. 645, 183 N. Y. Supp. 237; American Bonding Co. v. Alcatraz 
Construction Co., 202 Fed. 483, 123 C. C. A. 225; U. S. Fidelity & Guar- 
anty Co. v. Baker, 136 Ark. 227, 206 S. W. 314; Peay v. Southern Surety 
Co., 141 Ark. 265, 216 S. W. 722; City of New York v. Baird, 176 N. Y. 
269, 68 N. E. 364; Inhabitants v. Chase, 82 Mass. 303; Illinois Surety 
Co. v. Maguire, 157 Wis. 49, 145 N. W. 768. 

[2, 3] It is argued by appellant that where a surety is prima facie 
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entitled to reimbursement on the evidence of vouchers it is always where 
the liability is liquidated, and terms of the contract last above quoted 
cannot be applied to an unliquidated claim or demand against a surety. 
Several of the cases above cited are where the demand was unliquidated, 
and no distinction is made between liquidated and unliquidated demands. 

In the case of Peay v. Southern Surety Co., 141 Ark. 265, 274, 216 
S. W. 722, loc. cit. 725, the contract while different in terms was no 
stronger than the contract here, and the court said: 


“This language is quite broad, and our interpretation of it is that 
Nick Peay is responsible to appellee for all good-faith payments it made 
in absolving itself from the claims made against it on account of the guar- 
anty bonds it executed to the city of Eufaula and the state of Oklahoma, 
guaranteeing the proper construction of the sewer and water systems in 
said city.” 


In that case the bond upon which the surety company was liable was 
for the proper construction of water and sewer systems, and a suit which 
the city brought upon the bond was settled by the indemnitee in order to 
avoid what it thought would be a larger judgment. 

The case of Illinois Surety Co. v. Maguire arose on an indemnity 
bond where the surety company had become liable on an employee’s 
bond because an employee had been guilty of embezzlement. The court 
said (157 Wis. 54, 145 N. W. loc. cit. 769), in discussing a provision of 
the contract similar to the one last quoted in this contract: 


“It is to obviate the necessity of litigating the question of plaintiff’s 
liability on its bond, unless such liability is questioned on the ground of 
fraud, and to relieve the plaintiff from the necessity of proving every 
fact essential to show liability in order to make out a prima facie case.” 


The case of City of New York v. Baird, 176 N. Y. 269, 68 N. E. 364, 
was an action upon a bond given to the city of New York to meet claims 
for damages which might arise from the negligence of a contractor. A 
suit was brought against the contractor for such negligence, a judgment 
obtained, and appeal was taken, and while tthe case was pending on ap- 
peal the city settled the claim for substantially less than the amount of 
the judgment, although the attorneys thought the case might be reversed 
on appeal but feared an equally large verdict on a new trial. The court 
said that the only question of fact in the case was whether the settle- 
ment was made in good faith; it was held that the case should be sub- 
mitted to the jury upon that question. 

The case of National Surety Co. v. Fulton, 192 App. Div. 645, 183 
N. Y. Supp. 237, was.a suit on a bond to indemnify an employer against 
the embezzlement, dishonesty, etc., of an employee. The contract in that 
case had the provision “that the vouchers or other proper evidence shall 
be conclusive evidence of the fact of liability.” That is the exact provi- 
sion in the contract here, except that in the present case such vouchers are 
prima facie evidence of the fact and amount of the liability. The court 
in that case held that the contract was good and that the provision mak- 
ing the vouchers conclusive evidence was modified by a provision “that 
such payment shall have been made by the company in good faith believ- 
ing it was liable therefor,’ and brought it within the rule that the only 
question for determination was the good faith of the payment. And that 
is the only question here. Provision (a) is that if in the judgment of the 
company it is determined that such claim or claims should be paid, the 
defendant would be liable and the vouchers presented would be prima 
facie evidence of the fact of his liability as well as the amount. Here 
there is no dispute that the plaintiff surety company made a settlement 
with Hoskins and actually paid the amount it claims to have paid in sat- 
isfaction of Hoskins’ claim on the attachment bond, and in fact incurred 
and paid the expense shown by vouchers introduced in evidence. The 
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only question then for the jury was whether this payment had been made 
in good faith, and that question was correctly submitted to the jury. Cas- 
ner declined to defend the suit on the attachment bond, made no attempt 
to settle with Hoskins, but left his surety to effect the best settlement it 
could. He is bound by that settlement if made in good faith. 

[4] III. A great deal of the discussion of the briefs in this case turned 
upon the validity of the judgment rendered in the federal court in Oregon. 
As we have seen above, it was not necessary to have a judicial determina- 
tion of such liability under the terms of the contract as above explained. 
It might not, however, be amiss to say that the defendant here is not in 
position to question the jurisdiction of the federal court on the ground 
that the case was improperly removed to that court. The question of 
the right of removal is a federal question, and having been determined by 
a federal court it is not for a state court to question the propriety of that 
ruling, especially in a collateral proceeding. As the Supreme Court of 
the United States said in the case of Chesapeake & Ohio Railroad Co. 
v. McCabe, 213 U. S. loc. cit. 221, 29 Sup. Ct. 436, 53 L. Ed. 765, citing 
several cases: 


“These cases establish the doctrine that, although the presumption 
in every stage of a cause in a circuit court of the United States is that 
the court is without jurisdiction unless the contrary affirmatively appear 
from the record * * * yet, if such jurisdiction does not so appear, 
the judgment or final decree cannot, for that reason, be collaterally at- 
tacked, or treated as a nullity.” 


And further: 


“Even if that court erred in entertaining jurisdiction, its determina- 
tion of that matter was conclusive upon the parties before it, and could 
not be questioned by them, or either of them, collaterally, or otherwise 
than on a writ of error or appeal to this court.” 

The Supreme Court of Oklahoma, in the case of Bolen-Darnall Coal 
Co. v. Kirk, 25 Okl. 281, 106 Pac. 816, 26 L. R. A. (N. S.) loc. cit. 273, 
said: 

“It is not necessary to determine whether the case was removable or 
not The federal court was given jurisdiction to determine that question; 
it did determine it, and its:judgment was conclusive upon the parties be- 
fore it until reversed by a proper proceeding in this court.” 


The Chesapeake & Ohio Case has been cited many times by the Uni- 
ted States Supreme Court as settling the rule is relation to this matter. 
See Ill. Cent. R. Co. v. Sheegog, 215 U. S. loc. cit. 308, 30 Sup. Ct. 101, 
54 L. Ed. 208; In re Metropolitan Trust Co., 218 U. S. 278, loc. cit. 319, 
31 Sup. Ct. 18, 54 L. Ed. 1051. 

It is true that in the suit on the attachment bond there was no peti- 
tion to remand the case to the state court for want of jurisdiction and the 
federal court did not pass upon that question, but it retained jurisdiction. 
The rule as expressed by the courts of this state is that where a court’s 
right to take jurisdiction depends upon the ascertainment of facts in pais, 
it is presumed in a collateral proceeding, if jurisdiction is retained, that 
the court itself inquired concerning the facts and adjudicated them; and 
it would make no difference whether the determination of the facts was 
wrong. Sullinger v. West (Mo. Sup.) 211 S. W. loc. cit. 67; Cobe v. 
Ricketts, 111 Mo. App. loc. cit. 113, 85 S. W. 131; Cox v. Boyce, 152 Mo. 
576, 54 S. W. 467, 75 Am. St. Rep. 483; Smith v. Black, 231 Mo. 681, loc. 
cit. 693, 132 S. W. 1129. Where the court has jurisdiction of the subject- 
matter, that is, jurisdiction to render the particular judgment it does ren- 
der, and the parties are before it, then its judgment is not vulnerable to 
collateral attack though certain facts were wanting to give it jurisdiction 
to entertain the particular case. As was said by this court in case of 
Rivard v. Railroad, 257 Mo. loc. cit. 168, 165 S. W. 771: 
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“It follows that the judgment of a court of general jurisdiction with 
the parties before it and with power to grant or refuse relief in the case 
presented, though contrary to law as expressed in decisions of the Su- 
preme Court or the terms of a statute, is at most only an erroneous ex- 
ercise of jurisdiction and as such is impregnable to an assault in a col- 
lateral proceeding.” 


In the case of Stark v. Kirchgraber, 186 Mo. loc. cit. 645, 85 S. W. 872, 
105 Am. St. Rep. 629, the court said: 


“To constitute this [jurisdiction] there are three essentials: First, 
the court must have cognizance of the class of cases to which the one to 
be adjudged belongs; second, the proper parties must be present; and, 
third, the point to be decided must be, in substance and effect, within the 
issue.” 

[5] The federal court had jurisdiction of that class of cases, the 
parties were before it, and the judgment rendered was strictly within the 
issues. If it had erreneously entertained jurisdiction on account of cer- 
tain facts in pais which must have been found, that was a question to be 
raised on appeal. The Chesapeake Case, 213 U. S. loc. cit. 220, 29 Sup. 
Ct. 435, 53 L. Ed. 765, in citing a prior case in that court, used this lan- 
guage: 

“In that case it appeared that the federal court ought not in fact to 
have taken jurisdiction, for it appeared upon the face of the record that 
some of the defendants who did not join in the petition for removal were 
citizens of the same State as the plaintiff. * * 

“Whether in such a case the suit could be removed was a question 
for the circuit court to decide when it was called on to take jurisdiction. 
If it kept the case when it ought to have been remanded, or if it pro- 
ceeded to adjudicate on matters of dispute between two citizens of Iowa, 
when it ought to have confined itself to those between the citizens of 
Iowa and the citizens of New York, its final decree in the suit could have 
been reversed, on appeal, as erroneous, but the decree would not have 
been a nullity. To determine whether the suit was removable in whole or 
in part * * * was certainly within the power of the circuit court. 
The decision of that question was the exercise and the rightful exercise 
of jurisdiction, no matter whether in favor of or against taking the cause. 
Whether its decision was right, in this or any other respect, was to be 
finally determined by this court on appeal.” 


So the rule in the federal courts is exactly the same as in the courts 
of this state. It does not matter whether the federal court passed upon 
the question, nor whether it had jurisdiction; by retaining jurisdiction of 
the case and proceeding with it in the manner shown by the record, it is 
presumed to have passed upen and determined all facts necessary to con- 
fer jurisdiction. The jurisdiction of that court to entertain the case can- 
not be attacked in the courts of this state in this collateral proceeding. 

[6] The appellant, in addition to denying jurisdiction, denies that a 
judgment was “recovered” against the surety company in the federal court 
in Oregon, because the atterneys agreed upon a compromise judgment for 
$10,700, an amount which they concluded was much less than would have 
been recovered if the case had proceeded to a verdict before the jury. 

The petition in this case sets forth at length the nature of the suit 
on the attachment bond and the manner in which the judgment was ren- 
dered. The answer of the defendant in this case, referring to the judg- 
ment in the federal court, alleged that the same was: obtained without 
jurisdicticn and was void for that reason. No other objection to the 
validity of the judgment is mentioned in the answer. When a transcript 
of the judgment was offered in evidence by the plaintiff as an exhibit, it 
was objected to by the defendant on the ground that the federal court 
of Oregon had no jurisdiction of the case; no other objection to the judg- 
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ment was offered. The defendant, therefore, is hardly in position to urge 
here that the judgment in that court has any infirmity other than that 
which he embodied in his answer and his objection at the time it was of- 
fered. 

However, the contract sued on here authorized the surety company, 
through its own attorneys, .to defend any suit on the attachment bond. 
It had a right under that clause of the contract to manage such defense 
in the way it should think to be best, and to terminate it to the best ad- 
vantage, either by compromise, by pressing it to a verdict before a jury, 
or by prosecuting the defense to final determination on appeal. The 
surety company was not obliged to stop the defense at any particular 
stage of the proceeding nor to continue it beyond any particular stage 
of the proceeding. Whether they would submit the case to a jury or sub- 
mit it to the court without a jury; whether they would agree to a cer- 
tain verdict in order to avoid a larger one—were entirely matters of dis- 
cretion with the company and its attorneys. 

The defense places emphasis on the use in the contract of the word 
“recovered” because the defense was not continued until a verdict by the 
jury was rendered. It is very likely that when the verdict for $10,700 
was rendered Mr. Hoskins thought he had recovered that judgment. It 
defendant objects to the word “recovered,” the contract provides under 
(c) “that should judgment be ‘entered’ against the principal in said bond 
and the company, or against the company alone,” then the defendant here 
was under obligation to pay and discharge such judgment, then the com- 
pany was authorized to pay said judgment and the defendant agreed to 
repay. ‘ 

The spirit and purpose of the indemnity contract required Casner to 
protect the surety company at every step against liability. No question is 
raised by the answer nor otherwise as to the perfect good faith of every 
item expended by the surety company in discharge of its liability. The 
defense is purely technical, and no reason has been presented to this court 
why the judgment of the circuit court was not properly rendered. 

The judgment is therefore affirmed. 

All concur. 
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MISCELLANEOUS. 


STANDARD PRINTING & PUBLISHING CO. v. 
BROTHWELL et aL. 


BROTHWELL et at. v. STANDARD PRINTING & 
PUBLISHING CO. 


(Nos. 48, 49.) 
(Court of Appeals of Maryland. June 25, 1923.) 
122 Atlantic Reporter, 195. 


1. INSURANCE—TWELVE MONTHS BEFORE STRIKE USED AS 
PERIOD FOR DETERMINING AVERAGE OF DAILY NET 
PROFITS LOST DURING STRIKE. 

Under strike insurance policy, where strike began in May, 1921, held 
that considering the depression in business for the first four months of 
1921, and the abnormally good business for the first part of 1920, selection 
of the 12 months just preceding the strike as the period for estimate of 
average daily net profits was proper. 


(For other cases, see Insurance, Dec. Dig. § 495[1].) 


2. INSURANCE—MATTERS INCLUDED IN “FIXED CHARGES” 

WITHIN STRIKE POLICY, STATED. 

“Fixed charges” within a policy covering loss from strike of average 
daily net profits and fixed charges are the salaries of officers and men 
whose services could not have been dispensed with by insured without 
loss to insured, and without rendering insured unable either to resume 
promptly normal production when the strike ended, or to continue the 
business during the period of partial production ,and also comprise other 
necessary expenses, incurred in maintaining the efficiency of insured 
organization, including those charges which spread over the entire estab- 
lishment, such as rent, insurance, taxes, mortgage interest, depreciation, 
and the like, according to whether the plant is leased or owned, and which 
continue whether or not the business is operated; but depreciations in the 
value of manufactured articles or goods on hand are not “fixed charges.” 


(For other cases, see Insurance, Dec. Dig. § 495[1].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Fixed Charges.) 


3. INSURANCE— METHOD OF ASCERTAINING AVERAGE 
DAILY NORMAL PRODUCTION WITHIN STRIKE POLICY 
STATED. 

Under strike insurance policy provision that, in case of total preven- 
tion of production liability shall cease when the average daily production 
equals 80 per cent. of the “average daily normal production,” such average 
daily normal production is to be ascertained by the method employed in 
estimating the average daily net profits. 


(For other cases, see Insurance, Dec. Dig. § 495[1].) 


4. INSURANCE—METHOD OF ASCERTAINING WHEN AVER- 
AGE DAILY PRODUCTION INTERRUPTED BY STRIKE 
HAS BECOME 8&0 PER CENT. OF NORMAL. 

Under such provision, whether the “average” daily production has 
reached 80 per cent. of the average daily normal production is to be deter- 
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mined by considering the production for a period sufficiently long to in- 
dicate that the strike is in effect abating, and that the volume of business 
reached will not again be diminished by it. 


(For other cases, see Insurance, Dec. Dig. § 495[1].) 


5. INSURANCE— POLICY HOLDER OF INSOLVENT MUTUAL 
COMPANY MAY NOT SET OFF LOSS UNDER POLICY 
AGAINST ASSESSMENT. 


A policy holder of an insolvent mutual insurance company may not 
set off loss under his policy against an assessment. 


(For other cases, see Insurance, Dec. Dig. § 63.) 


6. INSURANCE—WHERE POLICY OF MUTUAL COMPANY WAS 
CANCELED AFTER IT BECAME INSOLVENT, HOLDER HAS 
NO CLAIM FOR UNEARNED PREMIUM. 


The holder of a policy in a mutual company which is canceled after 
the company becomes insolvent has no claim on account of unearned pre- 
mium. 


(For other cases, see Insurance, Dec. Dig. § 63.) 


Appeals from Circuit Court No. 2 of Baltimore City; Hon. Charles 
F, Stein, Judge. 

Claim by the Standard Printing & Publishing Company against James 
C. Brothwell and others, receivers. From an order sustaining exceptions 
to the auditor’s report, the receivers appeal, and cross-appeal is taken. 
Affirmed in part, and reversed in part, and remanded. 


Argued before Boyd, C. J., and Thomas, Pattison, Urner, Stock- 
bridge, Adkins, and Offutt, JJ. 


Malcolm H. Lauchheimer and Sylvan Hayes Lauchheimer, both of 
Baltimore for Standard Printing & Publishing Co. 

Walter L. Clark and Stuart S. Janney, both of Baltimore (Morris A. 
Soper, J. Purdon Wright and George S. Jones, all of Baltimore, on the 
brief), for Bothwell and others. 


Pattison, J. The Employers’ Mutual Insurance & Service Company 
of Maryland, which was incorporated under the laws of this state, for the 
purpose of writing a class of insurance generally called “strike insur- 
ance,” began to issue policies in August, 1920, but operated for a period 
less than a year, when its activities were crippled by a series of strikes 
and labor difficulties, appearing in different industries throughout the 
United States, but chiefly in the printing industry. 

It was a mutual company, and its policy holders and members were 
subject to an assessment equal to the deposit premium, if such assessment 
was required for the payment of losses. And because of losses, and the 
many claims filed against the company, the board of directors found it 
necessary to levy ,and did levy an assessment of 100 per cent. of the 
deposit premium upon each of its policy holders. But only a small num- 
ber-of them paid their assessment, either in full or in part, leaving un- 
paid thereon, in the aggregate, approximately $500,000. To prevent fur- 
ther loss, the outstanding policies were in the last days of October, 1921, 
canceled, and, as a result thereof, claims were filed for unearned premi- 
ums claimed to be due by reason of such cancellation. 

On the 9th day of November of the last-named year, while the com- 
pany was in the condition mentioned, receivers were appointed for it upon 
the application of the insurance commissioner of Maryland. At that time 
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the assets of the company consisted of $500,000 in cash and $1,000,000 
owing to it by the policy holders on the assessments levied against them, 
and by The Lloyds of London and the Excess Reinsurance Company of 
London as reinsurance, making the total assets of the company approxi- 
mately $1,500,000. Against this sum have been filed with the receivers, 
claims aggregating about $7,000,000. 

Upon their appointment, the receivers proceeded with their task of 
winding up the affairs of the company, and to this end an auditor was 
appointed by the court, authorized to take testimony in connection with 
the proof of various claims of its policy holders. Accountants were also 
employed by the receivers, under the order of the court, to examine the 
books of the various companies and persons insured to obtain the neces- 
sary information regarding fixed charges and net provts and other mat- 
ters in connection with the claims. 

In making these investigations, and in the hearings had in connection 
therewith, a number of questions arose involving the construction of cer- 
tain provisions of the policies affecting alike the rights of all the claim- 
ants thereunder, and it was thought best by the receivers that they srould 
receive directions from the court as to such questions. Therefore two 
claims were selected as test cases upon which appropriate proceedings were 
instituted, in which the views and directions of the court in respect to such 
questions were sought to guide the receivers in their dealing with all the 
claimants. 

The two claims selected were the Standard Printing & Publishing 
Company and the Fleet-McGinley Company. 

The case of the Standard Printing & Publishing Company, the one 
now before us, as submitted to the court upon an agreed statement of 
facts which contains the policy of insurance under which it was insured; 
the by-laws of that company, and its profits and loss statements: First, 
for the year ending December 31, 1920; second, for the four months pre- 
ceding the strike; third,*for the period of the strike commencing with 
May and ending with September, 1921. ° 

It also contains schedules of “fixed charges” filed by the receivers and 
claimant respectively, commencing the lst day of May, and ending Sep- 
tember 30, 1921, both inclusive, and also statements showing monthly sales 
made by the insured between May 1, 1920, and November 1, 1921. 

The provisions of the policy which are important in passing upon the 
questions presented, are the following: 


“Indemnity. 


In consideration of the statements set forth in the declarations hereto 
attached, and hereby made a part hereof, and of the premium deposit 
specified herein (which deposit is subject to adjustment), and that the as- 
sured, by acceptance of this policy, does also bind himself, his executors. 
or administrators, to pay all such further sums as may from time to time 
be assessed on this policy by the directors of said company, in conformity 
with the articles of incorporation and by-laws of this company and the 
laws of the state of Maryland: provided that such further sums shall not 
in any case be more in any one policy year than an amount equal to the 
premium deposit for such policy year, does hereby agree to indemnify the 
individual, firm or corporation named in statement 1 of the declarations 
* * * for the period of one year * * * against the direct, actual 
loss of average daily fixed charges and/or net profits, as hereinafter de- 
fined, caused by a strike of all or part of the employees of the assured, 
* * * and sustained during the period of such strike, said strike be- 
ginning while this policy is in force (except during the first 15 days as 
hereinafter provied) and continuing for a period not exceeding the 300 
next succeeding working days, at a rate not exceeding three hundred dol- 
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lars ($300.00) per diem, and not exceeding an aggregate total indemnity of 
ninety thousand dollars ($90,000.00) during any policy year.” 
“Company’s Liability, 

“B. If a strike occurs during the term of this policy so as to cause a 
partial or a total prevention of production, the company shall be liable 
for 80 per cent. of the direct actual loss of fixed charges and/or net profits 
sustained not exceeding in either case the per diem indemnity or the total 
indemnity herein stated; but the company shall not be liable for any con- 
sequential loss whatever; nor shall the company in any case be liable for 
further loss hereunder, when, after a strike at the plant of the assured 
covered by this policy, causing a total prevention of productioh, the aver- 
age daily production at said plant becomes equal to eighty (80%) per cent. 
of the average daily normal production, nor shall the company be liable 
for further loss hereunder when, after a strike at said plant causing a 
partial prevention of production, the average daily production of that 
part which was interrupted by the strike equals eighty (80%) per cent. 
of the proportion so interrupted.” 


“Payment of Indemnity. 


“T, This contract is one of indemnity only, and there shall be no lia- 
bility unless there has been actual loss. If the industry in which the plant 
herein described is engaged becomes materially and generally affected by 
increase or decrease in business activity during the period of a strike at 
said plant, it is the intent of this policy that, in the absence of direct proof 
of the actual, direct laws caused by enduring the period of such strike, 
ascertainment of the actual loss shall be arrived at through due consid- 
eration of what such increase or decrease shows might reasonably have 
been expected during the period of such strike; but liability hereunder 
shall in no event exceed the per diem indemnity, or the total indemnity 
herein stated.” 


There were four questions presented to the court below, all of which 
are presented to this court on appeal. 

[1] The first question is, How is the actual loss of average daily fixed 
charges and/or net profits insured against to be ascertained? 

The consideration of this question may very properly be divided in 
two subdivisions: First, the period to be used in calculating “the aver- 
age’; and second, the element which makes up “fixed charges.” 

What would have been the actual net profits of the business during 
the strike period, had the strike not occurred, is impossible of exact as- 
certainment, consequently the amount of loss caused by the strike, is more 
or less speculative. 

The loss of net profits may be, and, at times is, estimated by selecting 
some other period of time in which the insured has been engaged in busi- 
ness most-nearly approaching the strike period in similarity of conditions, 
and by ascertaining the average daily net profits of that period; and if it 
be found that the average daily net profits of the selected period are 
greater than those earned during the strike period, because of the strike, 
the difference therein is the loss of average daily net profits during the 
period of the strike, subject, of course, to any special facts affecting the 
business of one and not the other of said periods, indicating with reasona- 
ble certainty that the average daily net profits of the period selected would 
be increased or diminished during the period of the strike by those facts. 

No unvarying general rule can be established as to the period of time 
to be selected as a basis upon which the loss of profits during the strike 
period may be estimated, applicable to all cases, because of the varying 
circumstances and conditions incident thereto. It is only in those cases 
of like character and conditions that any general rule can be established 
applicable to all. 
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The claims filed against the receivers in this are very similar. The 
policies under which the claims were filed are practically the same in form, 
and 90 per cent. of them were issued to those engaged in the printing busi- 
ness, who were alike affected by the printers’ strike of 1921. It was be- 
cause of their great similarity that the court below was asked, in passing 
upon the exceptions filed to the claim of the Standard Printing & Pub- 
lishing Company, to lay down Some general rules applicable to all the 
cases by which the receivers may be guided and controlled in distributing 
the funds in their hands. 

The counsel for the receivers contend that the first four months of the 
year’ 1921 should be selected and used in estimating what would have been 
the average daily net profits during the strike period, had there been no 
strike. The reason given therefor, being that this, the nearest period to 
the strike, showed a falling off of business, the sales being largest in 
January, and smallest in April, the month immediately preceding the strike. 
That such falling off of business started in the latter part of 1920 and 
continued through the first four months of 1921, which they claim indi- 
cated that the period suggested by them approached as near as any other 
time what would have been the business conditions of the strike period 
immediately following, in the absence of a strike. There was nothing at 
least to indicate that it would be more. 

The claimant, however, meets this contention by saying that the four 
months named by the receivers was not only too short a period upon 
which to estimate the profits of the strike period with fairness to it, but 
such period was at a time of great fluctuation and depression in business, 
and when the sales of the claimant were at their lowest ebb. 

The counsel of the claimant contends that in addition to the first four 
months of 1921, the 12 months of the year 1920 should be included in the 
period to be used, because as stated by them, it would include the fiscal 
year of the Standard Printing & Publishing Company, ending with the 31st 
day of December, 1920, and the parties would thereby have the benefit of 
the known net profits of that year. 

In reply to claimant’s contention that the 16-month period immedi- 
ately preceding the strike should be used, the receivers state that the 
first and major part of the year 1920 was abnormally good ,and if that 
year was included within the period, it would produce a result unfair to 
the insurance company. 

The court refused to accept either of the contentions made by the 
parties, and fixed the year commencing May 1, 1920, and ending with 
the 30th day of April, 1921, as the period to be used as a basis in estimating 
the loss of the average daily “fixed charges” and/or average daily net 
profits during the period of the strike. 

The court, in selecting the period mentioned, largely avoided the ap- 
prehended unfair result which the parties said would follow if the period 
suggested by the other were adopted. 

It refused to accept the 4month period immediately preceding the 
strike, because of the extremely low average of daily profits that would 
have resulted therefrom, and also declined to accept the 16-month period, 
as it would have made the daily average profits too high because of the 
inclusion within that period of six or eight months of greatly abnormal 
profits. 

In the period selected by the court were incuded not only the months 
of low profits, but several months of very large profits. This, we think, 
had the effect of increasing the average daily net profits of the period se- 
lected, to an amount sufficient to meet any well-founded, contemplated in- 
creased profits of the strike period that immediately followed. 

The period selected by the court below meets with our approval, as it 
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will, in our opinion, based upon the record before us, best serve as a basis 
for estimating the loss of average daily profits and “fixed charges.” 

[2] We will now consider the question as to what are ‘fixed charges” 
within the meaning of the policy. 

The receivers and the claimant each filed a schedule of “fixed 
charges,” which, it seems, they thought should be paid or allowed under 
the policy. 

In each of the schedules are found the following items: “Rent,” 
$1,741; “Office and officers’ salaries,’ $7,941.35; “Taxes,” $3,804.94; 
“Heat and light,” $361.74; “Insurance,” $1,500; “Bluefield office,” $26.21. 

In the receivers’ schedules are found the following items which do 
not appear in the claimant’s schedule: “Power,” $528.58; “Telephone 
and telegraph,” $552.50; “Salesmen’s salaries,” $7,100; “Depreciation,” 
$3,954.50. 

And in the claimant’s schedules are found these items, which do not 
appear in the receivers’ schedule: “Interest,” $1,598.13; ‘Miscellaneous 
expenses,” $1,703.57; “Postage,” $422.91; “Repairs,” $660.28; “Travel- 
ing Expenses,” $8,545.54. 

The difference in the aggregate of the two schedules is $1,383.50, and 
the difference in the daily average is $9.32. 

No doubt the “Miscellaneous expenses” found in the claimant’s sched- 
ule include some of the items found in the receivers’ schedule; as there is 
no item of “Salesmen’s salaries” found in the claimant’s schedule it is 
most probable that such item is included in the item “Traveling expenses” 
found in the claimant’s schedule. 

Reference has been made to these schedules to show that the parties, 
the claimant and receivers, did not at that time differ so widely in what 
they regarded as “fixed charges,” and also to show that in the receivers’ 
schedule is found the item “Depreciation,” which under that name is not 
found in the claimant’s schedule, although now the claimant contends 
that depreciation is a “fixed charge,” while the receivers contend that it is 
not. 

It is claimed by the claimant ,and it would so seem from the record 
before us, that the item “Depreciation,” which was disallowed by the 
court below, was understood by it to mean depreciation in the value of 
manufactured articles, and not the depreciation of the plant. If this be 
so, the court was absolutely right in so holding. The depreciation in the 
value of the manufactured product or goods on hand were certainly not 
“fixed charges.’ As the policy does not define “fixed charges,” what is 
meant thereby is left to us to decide. 

Bassett on Accountancy, on page 244, cited by the receivers in their 
brief, defines “fixed charges” .as those “charges which spread over the en- 
tire establishment, such as rent, insurance, taxes, mortgage interest, de- 
preciation, and the like, according to whether the plant is leased or owned. 
* * * “Fixed charges” arise out of the very being of the plant, and 
continue whether or not the business is operated.” 


The only case to which our attention has been called, and the only 
one that we have been able to find after diligent research, in which “fixed 
charges” have been defined in an action brought upon an indemnity policy 
insured against loss of “fixed charges” caused by the strike, is the case 
of Buffalo Forge Co. v. Mutual Security Co., 83 Conn. 393, 76 Atl. 995. 
In that case the court approved of and adopted the trial court’s definition 
that by “fixed charges” were meant “those expenses necessarily incurred 
in maintaining the organization in such a state of efficiency as would en- 
able it to resume normal production without substantial delay .after the 
strike was ended ,or as the strike might be broken by a gradual return of 
employees” 

It is a well-settled rule of law that contracts of insurance, like all 





372 Insurance Law Journal, Vol. 61. [Nov., 1923 


other contracts, are to be considered according to the sense and meaning 
of the terms which the parties have used, and if they are clear and un- 
ambiguous, these terms are to be taken and understood in their plain, ordi- 
nary and popular sense. Mutual Life Insurance Co. v. Murray, 111 Md. 
600, 75 Atl. 348; Palatine Insurance Co. v. O’Brien, 107 Md. 354, 68 Atl. 
484, 16 L. R. A. (N. S.) 1055; Bank of St. Mary’s v. The Maryland 
Casualty Co., 121 Atl. 379, October term, 1922, not yet [officially] re- 
ported. But it is also— 

“a principle of universal application, that, in order to arrive at the in- 
tention of the parties, the contract itself must be read in the light of the 
circumstances under which it was entered into. General or indefinite terms 
employed in the contract may be thus explained or restricted in their 
meaning and application; and the contract must be so construed as to 
give it such effect, and none other, as the parties intended at the time it 
was made.” Bank v. Gerke, 68 Md. 456, 13 Atl. 358, 6 Am. St. Rep. 453. 

The term “fixed charges” has, it seems, no well-defined meaning. Its 
meaning is more or less general and indefinite, depending somewhat upon 
the connection in which it is used, and the object and intention of the 
parties by whom it is employed. 

When used in a contract like the one before us, it may have a dif- 
ferent meaning from what it would have if used in a different connection, 
or with an entirely different object or purpose. The term was here used 
by the parties in a contract whereby it was their object, purpose, and in- 
tention to give to the insured indemnity against the loss therein men- 
tioned, caused by strike. The insured was not insured against loss of the 
average daily net profits alone, but also against loss of average daily “fixed 
charges.” 

The insured, no doubt, had in its employment, at the time of the 
strike, officers and employees whose term of office or employment was 
of much longer duration than the usual period of the strike, and whose 
services the insured could not have dispensed with without loss to it, and 
without rendering it unable to resume promptly normal production at the 
end of the strike, or to continue the business during the period of partial 
production. 

The salaries of such officials and employees should, we think, be in- 
cluded in the “fixed charges” provided for in the policy. But the com- 
pensation paid to other employees who were hired by the day, or the 
week, or by piece work, whose services went into the actual production of 
the article produced or manufactured, and whose services could have been 
dispensed with without impairing the efficiency of the organization by 
rendering it unable to resume normal production without substantial de- 
lay, or to continue the business through the period of partial production, 
should not, we think, be included among the “fixed charges.” 

The salaries of those mentioned, with other necessary expenses, in- 
currred in maintaing the efficiency of the insured’s organization to the 
extent we have stated, including the charges specially mentioned in Bas- 
sett’s definition of “fixed charges,” are the “fixed charges” that were in- 
tended by the parties to be covered by the policy. 

[3] The next question is: When does the liability for loss end? The 
policy fixes the end’of each of three periods as a time at which the liability 
of the insurer under it ceases. 

First. For all loss suffered by the insured after the strike has lasted 
300 working days, within the time for which the policy was issued. 

Second. When the maximum amount named in the policy as payable 
thereunder has been paid to the insured. 

Third. Wher, in case of total prevention of production, the average 
daily production thereafter becomes equal to 80 per cent. of the average 
daily normal production; or in case of partial prevention of production, 
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when the average daily production of that part which was interrupted by 
the strike thereafter equals 80 per cent. of the proportion so interrupted. 
In this case, we are concerned only in the third of these culminating 
periods. 

The question is first presented, how is the average daily normal pro- 
duction during the strike period to be ascertained? The answer to this 
question is that such average daily production for that time may be ascer- 
tained by the method that we have suggested should be employed in esti- 
mating the average daily net profits during the same period; the period 
of comparison to be the same. 

[4] The next question asked is, How may it be ascertained when the 
average daily production, at any time during the strike, amounts to 80 
per cent. of the average normal daily production? 

The liability of the insurer under the policy does not end when the 
daily production reaches 80 per cent. of the average normal daily pro- 
duction, but when the average daily production reaches that point. Con- 
sequently the liability of the insurer does not end until a period is reached 
where the average daily production of that period is equal to 80 per cent. 
of the average daily normal production. The period should be of sufficient 
duration to indicate that the strike in effect was abating, and that the 
business of the company would not again be diminished because of it. 

The policy does not state the length of the period to be used in ascer- 
taining the average, but the court below, as we understand its opinion, 
fixes the period at 30 days. This we think, upon the facts before us, was 
long enough to indicate that there was, more or less, a permanent revival 
of business, and that in all probability the average daily production would 
not thereafter be diminished because of the strike. 

[5] The third question presented by this appeal relates to the unpaid 
assessments made upon the policy holder. 

As stated by the parties, no question is raised as to the validity of the 
assessments which were made pursuant to the policy, nor as to the insured’s 
liability for their payment. : 

The only question relating thereto is whether the policy holder shall 
be permitted to pay and satisfy the amount owing upon the assessment, 
by deducting the amount of it from the loss sustained by the policy holder 
under its policy, if such loss exceeds the amount owing by the policy holder 
upon the assessment; or if not, shall the policy holder be allowed to set 
off such loss against the amount owing by it upon the assessment. 

It is said in 22 Cyc, page 1423: 


“The member (of a mutual insurance company) cannot set off as 
against his liability on a premium note any claim he may have against the 
company for a loss under his policy.” 


In support of this declaration of the law, the author cites Lawrence v. 
Nelson, 21 N. Y. 158. In that case, as in this, the question was, Could 
the defendants, policy holders of a mutual company, set off their loss under 
the policy against their premium note? The court said if they could, it 
was because it was equitable and just to do so and no rights of third 
persons had intervened. The court then proceeded to say: 


“The party has entered voluntarily into engagements with others 
modifying, or entirely changing as between themselves, the effect or ap- 
plication of the general rules of law or equity in regard to set-off. In a 
company of mutual insurers, each sufferer is bound to make compensation, 
as well as to receive it. He occupies the double relation of debtor and 
creditor, and it would be inequitable to allow him, when the funds of the 
company are not adequate to pay all losses, to set off his entire demand; 
thereby getting more than his share of, and decreasing, a common fund to 
which all the creditors, pro rata, are entitled. Each member is interested 
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in the premiums, as well as losses, of all the others, and the premium paid 
by each is saddled, as it were, with its proportionate share of the claims of 
all others. The premium, whether paid or secured to be paid, is withdrawn 
from his control in contemplation of law, and placed in a common fund, 
not subject to his claims only, but those of all others in the company; he 
in turn, having a similar claim on the premiums of his associates. The 
members of the association virtually agree to insure each other, and pro- 
vide a common fund to indemnify in case of loss. As all have contrib- 
uted to this fund they have a community of interest-in it; and each mem- 
ber having his proportionate share of the profits, if any are realized. It 
may be that one member may draw from the premiums paid by other 
members into the common fund, if the association be prosperous, not only 
the amount of his losses, but as large a proportional share of profits as 
those whose transactions with the company created no loss at all. In such 
a case if insolvency eventually overtakes the association, it would be highly 
unjust to allow him to set off a loss against premiums that happened to 
be unpaid, and that should be placed in the common fund. Indeed when 
the assets of the company are inadequate to the payment of the losses of 
all its members, the effect of permitting a sufferer to set off his loss in 
full against his premium notes (which are his contribution to the means 
of the company) is not only to confer a benefit without making compensa- 
tion, but to take from the shares of his associate sufferers in the common 
fund; to which fund he and they are ratably entitled. Undoubtedly, a 
premium paid, or agreed to be paid, by a member of a company formed 
on the mutual principle must bear its proportionate share of the losses of 
the company, and cannot be applied exclusively to the individual debt of 
the part owing or paying it. So long as the company be solvent no prac- 
tical injury would result from setting off a loss against the premium; as 
no preference would be given to one member or creditor over the others, 
for all would be paid in full. But if the association were insolvent, to 
permit the set-off to be made would be to give an unjust preference to one 
creditor over the others.” 


See, also, Hillier v. Allegheny County, 3 Pa. 470, 45 Am. Dec. 656; 
North Carolina Mutual Life Insurance Co. v. John H. Powell, 71 N. C. 
389; Stone, Receiver, v. New Jersey & Hudson River Ry. & Ferry Co., 
75 N. J. Law, 172, 66 Atl. 1072; Stone v. Old Colony Street Ry. Co., 212 
Mass. 459, 99 N. E. 218, and other cases. 


In Stone v. Old Colony Street Ry. Co. (supra) the court said: 


“The assessments, when collected, form a fund for the benefit of all 
the policy holders, including the defendant, whose demands comprise a 
part of the indebtedness which made the assessment necessary. The de- 
fendant received the benefit of the insurance of the subsidiary companies 
as a party insured, while it also became an insurer for the protection and 
benefit of the other members. A set-off would confer upon it a preference 
to the disadvantage of other creditors and policy holders, and permit it 
to appropriate exclusively the amount claimed in partial payment of its 
own demands against the insolvent, and to this extent the defendant would 
be relieved from the obligations of an insurer.” 


The policy holder’s right to set-off in cases against mutual companies 
has never been considered by this court, so far as we are able to recall. 
But the claimant contends that this question has been practically settled 
favorably to its contention by this court in the two cases of Colton v. 
Drovers’ Building & Loan Association, 90 Md. 91, 45 Atl. 23, 46 L. R. A. 
388, 78 Am. St. Rep. 431; and Cahill v. Original Big Gun, etc., Ass’n, 94 
Md. 353, 50 Atl. 1044, 89 Am. St. Rep. 434. 

In the first of these cases in which the opinion of the court was de- 
livered by Chief Judge Boyd, the appellants were appointed receivers of 
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the South Baltimore Bank. At the time the bill asking for the appoint- 
ment of receivers was filed, the bank held the appellee’s promissory note 
for $1,000, and the appellee had a deposit with the bank, amounting to 
$457.25. At the maturity of the note, the appellee tendered the receivers 
$0642.75, the difference between the amount of the note and the amount of 
its deposit, and demanded the note, but the receivers refused to receive 
the money and to surrender the note, claiming that the appellee could not 
set off the amount of its deposits against the note owed by it to the re 
ceivers, 

The court held that the ordinary relation of debtor and creditor ex- 
isted between the appellant and the appellee. The appellee was indebted to 
the receivers of the insolvent bank in the sum of $1,000 upon the note, and 
the receivers were indehted to the appellee to the extent of its deposit. 
The rights of others were in no wise involved therein. 

In Cahill v. Original kig Gun, etc., Ass’n, supra, the suit was brought 
by the appellee, a creditor of the South Baltimore Bank (the bank involved 
in Colton v. Drovers’ Building & Loan Ass’n, supra) against the appel- 
lant, who was both a stockholder and creditor of that bank. The charter 
of the bank contained a provision that its stockholders and directors 
should be liable to the amount of their respective shares of stock of the 
bank, for its debts and liabilities. 

‘The question presented in that case was whether the stockholders of 
the insolvent corporation could set off the indebtedness of the corporation 
to him against his liability under the charter. The court, speaking through 
Judge briscoe, said: 

“In the recent case of Colton v. Mayer, 90 Md., 711, this court held, 
in construing the provisions of the charter of the South Baltimore Bank, 
that the statutory liability of its stockholders was directly to the creditors, 
and not to the receivers for the benefit of creditors, and that the fund aris- 
ing from such liability is in no sense a corporate asset of the corporation, 
and the receivers have no interest in it. The liability of the stockholders 
then under the statute having been settled, as a debt due from the stock- 
holder to the creditor, there can be no valid reason, it seems to us, why a 
stockholder who is also a creditor should not be entitled as a matter of 
equity to set up as an equitable defense, the debt of the bank to him 
against his own liability. Mr. Cook, in his book on Corporations, vol. 1, 
§ 225 (c), says that it has been held that where the statute creates a fund 
out of which the creditors are to be paid ratably, then the stockholder 
cannot set off an indebtedness of the corporation to him. He must pay in 
what the statute requires, and then prove his claim against the corpora- 
tion like any other creditor. But where the shareholder’s liability by 
statute is immediate and personal and several, and any creditor may sue 
any shareholder, then, the shareholder may set off a debt, owing to him 
from the corporation, when he is sued by a corporate creditor. In 1 Beach 
on Private Corporations, § 727, it is said: ‘But if the statute imposes upon 
shareholders a personal liability to creditors, immediate and several, so 
that any creditor may institute an independent action against any share- 
holder for the enforcement of corporate debts, than a defendant share- 
holder may set off debts due from the company to himself.’” 


In the case just cited, Cahill was not indebted to the bank, but to the 
creditors of the bank, of whom he was one; and it was because of that 
fact that this court there held the defendant entitled “as a matter of equity 
to set up as an equitable defense the debt of the bank to him against his 
own liability.” 

That this was the reason for the court so holding, is shown by its 
quoting with approval what is said in Cook on Corporations: 


“That where the statute (or the policy as in the case before us) cre- 
ates a fund out of which the creditors are to be paid ratably, then the 
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stockholders (or policy holders in a mutual company) cannot set off an 
indebtedness of the corporation.” 


The two cases in this court, relied upon by the claimant in support of 
its contention, differ widely from the case now under consideration. 

The fund, of which the assessment against the claimant when col- 
lected will form a part, is a common fund, in which the claimant has only 
a qualified interest in common with other policy holders. 

The fund, or no part of it, is subject to its control, but is to be paid 
ratably to those policy holders who have suffered loss within the meaning 
of their policies. To allow the claimant to set off a loss against what it is 
owing upon its assessment’ when others have wholly or partially paid 
theirs into a fund which in part will be applied to the payment of the 
claimant’s claim in whole or in part, would not only be very unjust to other 
policy holders, but it would be giving him an unwarranted preference. 
We therefore agree with the court below, that such set-off should not now 
be allowed the claimant. 

[6] The fourth and last question for our consideration is, shall the 
unearned or returned premium as referred to in the opinion of the court 
and the briefs of counsel “be added to the claim under the policy,” or 
shall they remain in the fund in which they were placed, and be applied to 
the payment of the losses suffered by the policy holders? 

The court in the Commonwealth v. Massachusetts Insurance Co., 112 
Mass, 124, in speaking upon the subject said, quoting from the syllabus: 


“When the losses * * * suffered by a mutual * * * insurance 
company renders it insolvent, and requires an assessment to the full amount 
* * * the holder of an unexpired policy, the cancellation of which has 
been rendered necessary by such insolvency, has no right of set-off, or of 
recoupment, or claim for return of premium, or for damages on account 
of the unexpired term of his policy.” 


And this seems to be the law, even though the policy contain the 
provision entitling its holder to a return premium upon the cancellation of 
the policy, as such provision would apply only where the company was 
solvent when the policy was canceled. 

As was said in the case from which we have just quoted, the fund is— 
“pledged to satisfy and make good the losses that have occurred. Each 
one in turn who suffers loss is entitled to the full benefit of this pledge, 
according to the state of those funds when his loss occurs; this forbids 
any reduction of the fund, when the whole is required to cover losses, 
either by. apportionment, set-off or otherwise.” Vanatta v. New Jersey 
Mutual Life Insurance Co., 31 N. J. Eq. 15; Roegener, Receiver of Equi- 
table Mutual Fire Ins. Corporation v. Hubbard, 167 N. Y. 301, 60 N. E. 
633; Commonweath v. Mass. Life Ins. Co. 112 Mass. 116; Hiller v. 
Allegheny County Mutual Ins. Co., 3 Pa. 470, 45 Am. Dec. 656. 

The court below held that the returned premiums, as it called them, 
could be added to the claim under the policy. In this finding we think 
the court was in error, as in our opinion they should remain in the fund, 
and be applied to the payment of the claims of the policy holders suffering - 
loss under their policies. 

The appeal in this case is from an order passed by the court below, 
by which the exceptions filed to the auditor’s report in the matter of’ the 
Fleet-McGinley Company were sustained, and the report referred “back 
to the auditor, with instructions to allow it and other claims of the policy 
holders for loss under other policies, in accordance with the rules set out 
in the above opinion.” - 

It will be observed, that the name of the claimant in the above order 
is that of the Fleet-McGinley Company when it should have been the 
Standard Printing & Publishing Company. This we have assumed was a 
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typographical error, and have so treated it, as did the appellant in its order 
for an appeal. 

Though neither the audit to which exceptions were taken and sus- 
tained, nor the items allowed therein to the plaintiff are found in the record, 
we think we may assume from the state of the record, and the directions 
given by the court, that it acted properly in sustaining the exceptions, and 
remanding the case to the auditor for restatement of the audit or account 
but as we differ with the court in at least one of the rules laid down by it, 
the order will have to be affirmed in part, and reversed in part, and the 
case remanded, that the auditor may be directed to distribute the funds as 
herein stated. 

The court in its opinion stated that because of the large amount to be 
distributed, and the great number of policyholders, he had appointed coun- 
sel to represent the claimant and had directed them to enter a cross-appeal 
“to save exceptions of separate policy holders.” A cross-appeal was 
therefore taken in this case. 

The order appealed from will be affirmed in part, and reversed in part, 
and the case remanded for the purpose stated above. 

Order affirmed in part, and reversed in part, and case remanded. The 
costs to be paid out of the fund. 


FLEET-McGINLEY CO. v. BROTHWELL er at. 


BROTHWELL et av. v. FLEET-McGINLEY. (Nos. 50, 51.) 
(Court of Appeals of Maryland. June 25, 1923.) 
122 Atlantic Reporter, 202. 


INSURANCE—LOSS HELD NOT A “FIXED CHARGE” WITHIN 
STRIKE POLICY. 


A strike insurance policy held not to cover a loss arising from in- 
sured’s taking back, after the strike, a job of printing a periodical at a 
price which was losing, because of the inefficiency of its new men; such 
loss not being a “fixed charge” insured against. 

(For other cases, see Insurance, Dec. Dig. § 495[1].) 


(For other definitions, see Words and Phrases, Second Series, Fixed 
Charges.) 


Appeals from Circuit Court No. 2 of Baltimore City; Charles F. 
Stein, Judge. 

Claim by the Fleet-McGinley Company against James C. Brothwell 
and others, receivers. From an order sustaining exceptions to the audi- 
tor’s report, the receivers appeal, and cross-appeal is taken. Affirmed in 
part, and reversed in part, and remanded. 


Argued before Boyd, C. J., and Thomas, Pattison, Urner, Stock- 
bridge, Adkins, and Offutt, JJ. 


Malcolm H. Lauchheimer and Sylvan Hayes Lauchheimer, both of 
Baltimore, for Fleet-McGinley Co. 

Walter L Clark and Stuart S. Janney, both of Baltimore (Morris A. 
Soper, J. Purdon Wright and George S. Jones, all of Baltimore, on the 
brief,) for Brothwell and others. 
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Pattison, J. The appeal in this case is from an order similar to the 
one from which an appeal was taken in the Standard Printing & Pub- 
lishing Company v. James C. Brothwell and others, receivers of the in- 
solvent corporation, known as the Employers’ Mutual Insurance & Ser- 
vice Company of Maryland, 122 Atl. 195, that had insured the claimant 
and many others against loss caused by strike. 

This case, and the one just mentioned were selected by the claimants 
and the receivers as test cases, in which certain general rules were asked 
for and obtained from the court below, by which the receivers should be 
guided and controlled in the distribution of the fund in their hands. 

These two cases were selected because, as thought by the claimants, 
all of the claims would fall within one or the other of the two classes 
represented by them respectively. e 

It was thought by them, that because of the difference existing be- 
tween the two cases and the classes represented by them, different rules 
would have to be made applicable to each. 

In the Standard Printing & Publishing Company Case, we considered 
very carefully and discussed the questions raised and we do not now feel 
called upon to discuss these questions again, as we fail to find in the two 
cases such a difference that will make the rules, applicable to one, inap- 
plicable to the other. 

There is, however, one question presented in this case that was not 
presented in the other, which relates to a contract made by the claimant 
for the publication of the Manufacturers’ Record. The record in this 
case discloses that the Fleet-McGinley Company had been printing the 
Manufacturers’ Record for a number of years with much profit to the 
company, but, when the strike came, they were unable to continue its pub- 
lication. Thereafter it was printed in Richmond, Va., until about August 
1, 1921, when the Fleet-McGinley Company again secured the publication 
of it. 

It was said by the company that at that time it had ample men to do 
its work, but its costs were more than formerly, because of the inefficiency 
of the men, and their inability to do the work in the same time it had 
taken its former workmen, to whom it paid the same wages. Therefore, 
as the insured received the same remuneration for the work it had for- 
merly received, the profits, if any, were, of course, less. 

The company, as we have said, had been doing this work for a long 
time and had been making a good profit in doing it. It knew, when it 
took the work back, that conditions were not as favorable as they had 
been, yet it again resumed the work at a price at which they knew, or 
should have known, there was no profit. It may have been that it did not 
wish to lose the job, and was apprehensive about it, but it was not for 
that reason justified in doing the work at a losing price, expecting to put 
the burden of the loss upon the insurance company under the supposed 
terms of the policy. 

The loss, it would seem, resulted from the misguided judgment: of 
the company, or from its willingness to take the work at a loss, because 
of the apprehension that it might go elsewhere. If not a consequential 
loss, against which the insured was not indemnified by the express pro- 
visions of the policy, it was not, as claimed by the insured, a “fixed charge” 
under any proper definition of that term. 

A cross-appeal was likewise taken in this case under the direction of 
the court. The rules which we have said are applicable to the claim of 
the Standard Printing & Publishing Company are also applicable to the 
claim under consideration, and for the reasen stated in that case, the or- 
der in this case will be affirmed in part and reversed in part, and the case 
remanded that directions may be given the auditor to distribute the fund 
as herein stated. 

Order affirmed in part, and reversed in part, and the case remanded. 
The costs to be paid out of the fund. 


‘ 
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UNITED STATES FIDELITY & GUARANTY CO. v. TAYLOR. 
(No. 2177.) 


(Court of Civil Appeals of Texas. Amarillo. June 27, 1923.) 
253 Southwestern Reporter, 1109. 


INSURANCE—PREMISES; POLICY LIMITED RISK OF THEFT 
OF JEWELRY FROM PREMISES NAMED THEREIN AND 
FROM PERSON. 


Where policy covered theft losses from interior of specified premises, 
the risk was limited to the particular place named; and, in absence of 
other agreement, the policy could not be construed to cover risks more 
hazardous, such as loss from hotel rooms to which insured had moved. 

(For other cases, see Insurance, Dec. Dig. § 419.) 


Appeal from District Court, Wichita County; W. W. Cook, Special 
Judge. 

Action by Roy A. Taylor against the United States Fidelity & Guar- 
anty Company. Judgment for plaintiff, and defendant appeals. Reversed 
and remanded. 


Seay, Seay, Malone & Lipscomb, of Dallas, for appellant. 
Taylor & Taylor, of Wichita Falls, for appellee. 


Kuett, J. On January 19, 1920, United States Fidelity & Guaranty 


Company, in consideration of a premium of $79, issued a three-year policy 
of insurance, in the principal sum of $5,000, by which it agreed to indem- 
nify Roy A. Taylor and the members of his family for direct loss by 
burglary, theft, or larceny of jewelry, wearing apparel, and household 
property, occasioned by its felonious “abstraction from the, interior of 
the premises defined” in the schedule attached to the policy. The schedule 
declares the statements therein contained are made the basis of the insur- 
ance. The first five statements are: 


“(1) Name of assured: Roy A. Taylor. (2) Location of building: 
508 Scott, Wichita Falls, Tex. (3) The building is a private residence. 
(4) The particular portion of the building described in statement No. 2, 
occupied by the assured, herein referred to as premises, is entire build- 
ing. (5) The premises are not used in whole or in part as a boarding 
or lodging -house or for any business or professional purpose.” 


One of the conditions recited as such in the policy is that— 


“This insurance shall terminate * * * (c) if the circumstances 
of the risk are changed without written consent of the insurer.” 


At the time the policy was issued, plaintiff and his wife resided at 
508 Scott street, but on June 8, 1920, they moved to the Westland Hotel, 
Wichita Falls, to which place the property was taken and from which 
place the jewelry was abstracted on November 10, 1921. Mrs. Taylor 
testified that after the removal to the hotel Mr. Taylor, “ who had on 
something better than $5,000 worth of jewelry,” was in California, and 
that she desired further insurance to cover any loss Mr. Taylor might 
sustain while away and paid the agent $35.25 for attaching a rider to 
the policy. The agent admits that he went to the hotel, and that Mrs. 
Taylor asked him what protection they had, but stated that at that time 
he did not know their legal residence. The rider referred to recites that— 


“The insurance under this policy is extended to cover loss from high- 
way robbery, by fire, or violence of * * * watches, jewelry, or any 
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article of use, raiment or adornment from the person of anyone insured 
under this rider while wearing or carrying the same anywhere in the 
United States or Canada.” 


The jewelry was taken from the cash register of the hotel office. 
The company denies liability on the ground that the policy did not cover 
losses of property abstracted from the hotel. The insured replied that 
the insurance company’s knewledge that the property had been removed, 
coupled with its retention of the unearned premium and collection of a 
further charge for the rider, constituted a ratification of the policy and 
a waiver of the company’s right to forfeit the insurance. 

[1, 2] The insurance company agreed to indemnify for two kinds of 
losses, to wit, one from the interior of certain premises, and the other 
from the person. There is no claim that the jewelry was taken from the 
person and no proof that it was abstracted from the premises covered by 
the policy. We think the language of the policy was used to limit the 
risk to the particular place or person named. The policy, construed as 
a whole, shows that the location specified was intended as an essential 
element of risk and not mere description of the property. If this con- 
struction of the policy be correct, we must enforce the contract as we 
find it The company’s subsequent recognition of the continued validity 
of the policy could not enlarge the contract or extend the insurance so 
as to cover risks more hazardous, in the absence of an agreement. If 
there was such agreement made when the policy was taken out or when 
the rider was attached, and omitted by mistake, those facts could and 
should have been alleged and proven. A£tna Ins. Co. v. Brannon, 99 Tex. 
391, 89 S. W. 1057. The record does not show that the insurance com- 
pany made any agreement, written or verbal, to indemnify the plaintiff 
for the loss sued on. The plaintiff failed, therefore, to make out its 
case. Caldwell v. Ill. Banker Life Ass’n Life Ass’n (Tex. Civ. App.) 
226 S. W. 746; Ruddock v. Detroit Life Ins. Co., 209 Mich. 638, 177 N. 
W. 242; McCoy v. N. W. Mutual, 92 Wis. 577, 66 N. W. 697, 47 L. R. A. 
681. 

Counsel have not cited any case directly in point, and we have not 
been able to find any; but we believe the following will be found valua- 
ble: We quote first from Assurance Co. v. Miller, 91 Tex. 414, 44 S: 
W. 60, 39 L. R. A. 545, 66 Am, St. Rep. 901. In that case Judge Brown 
said : 


“It is insisted by the appellee that in the ordinary use of wearing ap- 
parel, jewelry, trunks, satchels and the like they would at times be absent 
from the residence of the owner, and that the agent of the insurance com- 
panies knew that the assured was in the habit of taking his family with 
him to the different places where he held terms of the district court in 
his district, and must have known that such things are generally used on 
such occasions; therefore the policy must be construed with reference to 
such general and known uses by the assured, and that the case comes 
within the line of authorities cited by the appellee to the effect that the 
property thus used will be protected when absent from the house by a 
policy in which it is described as being ‘contained’ in a certain house. 
However in this policy the insurance company so definitely and unequiv- 
ocally expresses a contract by which it is not bound for the loss of the 
property when absent from the named place that there is no room for 
construction. The protectipn afforded by the policy is expressly limited 
to the time that the subject of the insurance shall be contained in the 
house described and whenever it was taken therefrom it was removed be- 
yond the protection of the contract. Green v. Insurance Co., 91 Iowa, 
615; Mawhinney v. Southern Ins. Co., 98 Cal. 184; Hawes v. Insurance 
Company, 15 Atl. Rep. 915. The policy was not forfeited by the removal, 
but remained in force and covered the property when returned to the resi- 
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dence in Wichita Falls;—hence the rule that demands a construction 
which would prevent a forfeiture has no application.” 


In English v. Franklin Fire Insurance Co., 55 Mich. 273, 21 N. W. 
340, 54 Am. Rep. 377, it was said by the Supreme Court of Michigan that— 


“A further claim is, that defendant, knowing that these goods were 
stored in the barn, and not making any objection thereto, or cancelling the 
policy on that account, has waived the right to take the objection when a 
loss has occurred. But this is not a case of objection, and not a ques- 
tion of waiver. The question is, for what loss this defendant has under- 
taken to be responsible. Now we find the contract to be that defendant 
will be responsible for the loss by fire of these goods while they remain 
in the dwelling house, but not when out of it. But the defendant could 
not insist that the goods should remain in the dwelling-house; plaintiff 
might remove them at will, and for any reason that might incline him to 
do so. And this being his undoubted right, there would be nothing for 
defendant to waive in respect to it. Waiver implies a right to object to 
what is being done; but there was no such right here. The defendant 
merely undertook for a certain responsibility while the goods were in the 
house; and it was the plaintiff’s option to have them there or elsewhere, 
as he pleased. If they were lost by fire when elsewhere, the loss was not 
one against which the defendant had undertaken to insure him. Nor was 
defendant called upon to cancel the policy by reason of the goods being 
removed from the building where they were insured. If the dwelling 
house had been repaired and the goods restored to it, the policy would 
again have covered them; and this, for anything that appears to the con- 
trary may have been what both parties desired. At any rate it does not 
appear that the plaintiff desired the policy cancelled; and if he had de- 
sired it, the cancelment would have been optional with defendant.” 


We would render judgment for appellant but for the fact that there 
is some indication from the testimony of Mrs. Taylor and the insurance 
agent that there may have been a verbal understanding covering a change 
in the insurance. We do not wish to deprive the appellee of a fair trial 
on the merits if the case has not been fully developed. Texas National 
Fire Insurance Co. v. White (Tex. Civ. App.) 165 S. W. 118; Ludwig v. 
Jersey City Insurance Co., 48 N. Y. 379, 8 Am. Rep. 556. 


Reversed and remanded. 


STATE v. CANNON et at. (No. 18016.) 
(Supreme Court of Washington. July 12, 1923.) 
217 Pacific Reporter, 18. 


1. CONSTITUTIONAL LAW—INSURANCE—STATUTE PENAL- 
IZING SALE OF PREMIUM NOTE BEFORE POLICY DELIV- 
ERED HELD CONSTITUTIONAL, 


Rem. Comp. Stat. § 7243, penalizing sale or disposition by company 
or agent of note for premium prior to delivery of life, health, or acci- 
dent policy, held constitutional against the objections that it abridges the 
privileges of insurance agents, deprives them of the use and enjoyment of 
their property without due process of law, denies them the equal pro- 
tection of the law, grants to others privileges and immunities denied to 
them, and discriminates against them and in favor of others similarly 
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situated, on contravention of Const. U. S. Amend. 14, and Const. Wash. 
art. 1, §§ 3, 12. 


(For other cases, see Constitutional Law, §§§ 205[2], 240[2], 296[1]; 
also Insurance, Dec. Dig. § 4.) 


2. CONSTITUTIONAL LAW—DISCRIMINATION VALID IF NOT 
“ARBITRARY.” 


A discrimination is valid if not arbitrary in a legislative sense, that 
is, outside of the wide discretion that the Legislature may exercise; and it 
is only when it clearly appears that no reasonable distinction exists that 
the courts may declare legislative action unconstitutional. 

(For other cases, see Constitutional Law, Dec. Dig. § 211.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Arbitrarily.) 


3. INSURANCE— ACTION FOR PENALTY FOR SELLING PRE- 
MIUM NOTES NEED NOT BE COMMENCED BY INDICT- 
MENT OR INFORMATION. 


Action against insurance agent for violating Rem. Comp. Stat. §§ 
7243, 7244, penalizing disposing of premium notes before delivery of pol- 
icy, is not required, by section 2023, on the ground that the offense is a 
gross misdemeanor, to be commenced by information or indictment, rather 
than by complaint before justice of the peace. 


(For other cases, see Insurance, Dec. Dig. § 30.) 


4. CRIMINAL LAW—COPY OF DESTROYED NOTE HELD AD- 
MISSIBLE. 


In prosecution against insurance agent for violating Rem. Comp. 
Stat. §§ 7243, 7244, penalizing disposing of premium notes before delivery 
of policy, it was proper to admit in evidence a copy of the note alleged 
to have been disposed of, upon the maker’s testimeny that she had des- 
troyed the original, and to obliterate the affidavit on the back of the copy 
to the effect that it was a true copy, before submitting the instrument to 
the jury. 

(For other cases, see Criminal Law, Dec. Dig. § 403.) 


5. INSURANCE — AGENT’S LICENSE MAY BE REVOKED BY 
JUDGMENT IMPOSING FINE. 


In action against insurance agent for violating Rem. Comp. Stat. §§ 
7243, 7244, penalizing disposing of premium notes before delivery of .pol- 
icy, where accused was found guilty, held, that it was proper for the trial 
court in its judgment to both fix the fine and revoke the license of ac- 
cused, even though, if the court did not do so, it possibly would become 
the duty of the insurance commissioner to revoke the license of one so 
convicted. 


(For other cases, see Insurance, Dec. Dig. § 30.) 


Department 2. 

Appeal from Superior Court, King County; Everett Smith, Judge. 

J. W. Cannon and another were convicted of violating the Insurance 
Code, and appeal. Affirmed. 


W. U. Park, of Seattle, for appellants. 
Malcolm Douglas and Chester A. Batchelor, both of Seattle, for the 
State. 


ToLmaNn, J. Appellants were informed against, tried, and convicted 
of the violation of section 7243, Remington’s Complied Statutes, being a 
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part of the Insurance Code. The section in question refers only to those 
engaged in writing life, health, and accident insurance, and reads as fol- 
lows: ; 


“Tt shall be unlawful for any company or agent thereof te hypothe- 
cate, sell, or dispose of a promissory note, received in payment for any 
part of a premium on a policy of insurance applied for under the pro- 
visions of this article, prior to the delivery of the policy to the applicant.” 


Appealing, from judgments imposing fines of $100 each and revok- 
ing the license of each to act as insurance agent, the appellants raise five 
principal contentions, which will be considered in ‘their order: 

[1] 1. That the statute is unconstitutional in that it abridges their 
privileges, deprives them of the use and enjoyment of their property 
without due precess of law, and denies them the equal protection of the 
law; grants to others privileges and immunities denied to them, and dis- 
criminates against them and in favor of others similarly situated, in con- 
travention of the Fourteenth Amendment to the Constitution of the Uni- 
ted States, and of sections 3 and 12 of article 1 of our state Constitution. 

The main argument under this head is directed to the supposed dis- 
crimination between those engaged in life, health, and accident insurance, 
and those insuring in other lines, and between an agent and a_ broker. 
The section quoted contains no explicit reference to an insurance b*oker, 
though the Code recognizes and defines the duties of a broker, and_ in 
most respects places him upon the same level as an agent, though .an 
“agent” is designated as “duly appointed or authorized by an insurance 
company,” while a “broker” is one “who for compensation, not. being an 
appointed agent of the company, * * *” etc. Appellant makes a strong 
and pleasing argument in’ an attempt to demonstrate that, notwithstand- 
ing this statutory language, there is no difference in practical effect be- 
tween an agent and a broker, and seeks to bring the case within the ruie 
of those authorities which point out that the distinction, to be const.tu- 
tional, must net be fanciful or purely arbitrary, but must be based upon 
some reasonable ground. Lawton v. Stewart Dry Goods Co., 197 Ky. 
394, 247 S. W. 14; Lossing v. Hughes (Tex. Civ. App.) 244 S. W. 556; 
Boyd v. United States, 116 U. S. 616, 6 Sup. Ct. 524, 29 L. Ed. 746; 
Gulf, Colorado & S. F. R. Co. v. Ellis, 165 U. S. 150, 17 Sup. Ct 255, 41 
L. Ed. 666. But the Legislature evidently intended that there should be 
a difference by defining an agent as the agent of a company, while a bro- 
ker is, or may be, the agent of the insured alone. So, also, life, health, 
and accident policies are written on the human body, while other insur- 
ance has to do with property only. The one subject is much more im- 
portant and vital than the other. To a considerable extent life. health, 
and accident insurance may be sought by persons of less experience, and 
foresight in business affairs, who require greater protection from the law 
to prevent impositions. 

_ _ [2] The settled rule is that a discrimination is valid if not arbitrary 
in a legislative sense, that is, outside of the wide discretion that the Legis- 
lature may exercise, and only when it clearly appears that no reasonable 
distinction exists may we hold the legislative action to be unconstitutional 
German Alliance Insurance Co. v. Lewis, 233 U. S. 389, 34 Sup. Ct. 612, 
58 L. Ed. 1011, L. R. A. 1915C, 1189; State ex rel. Davis-Smith Co. v. 
Clausen, 65 Wash. 156, 117 Pac. 1101, 37 L. R. A. (N. S.) 466; State v 
Seattle Taxicab & Transfer Co., 90 Wash. 416, 156 Pac. 837; Allen v. 
Bellingham, 95. Wash. 12, 163 Pac. 18; McKnight v. Hodge 55 Wash. 
289, 104 Pac. 504, 40 L. R. A. (N..S.) 1207; State ex rel. North Coast 
Fire Ins. Co. v. Schively, 68 Wash. 148, 122 Pac. 1020; Calvin Phillips 
& Co. v. Fishback, 84 Wash. 124, 146 Pac. 181. See, also, State v. Pitney, 
79 Wash. 608, 140 Pac. 918, Ann. Cas. 1916A, 200; Fisher Flourine Mills 
Co. v. Brown, 109 Wash. 680, 187 Pac. 399; and Parrott & Co. v. Benson, 
114 Wash. 117, 194 Pac. 986. Not being able to say that the leg:slative 
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classification is an arbitrary one, we hold that the statute is not uncon- 
stitutional. : 

[3] 2. It is contended that this action should have been commenced, 
if at all, by information or indictment, and not by a complaint filed with 
a justice of the peace, because the offense charged is a gross misde- 
meanor. This contention seems to be based upon section 2023, Reming- 
ton’s Complied Statutes, which reads as follows: 


“No person shall be held to answer in any court for an alleged crime 
or offense, unless upon information filed by the prosecuting atterney, o1 
upon an indictment by a grand jury, except in cases of misdemeanor be- 
fore a justice of the peace, or before a court martial.” 


Passing the question of the repeal of this section by implicaticn by 
the subsequent enactment of the Criminal Code of 1909, and of what is 
now section 46, Remington’s Compiled Statutes, it seems evident that the 
word “misdemeanor,” as used in the section quoted, includes also gross 
misdemeanor, because at the time of the enactment of that section all 
criminal offenses except felonies, which were crimes punishable by death 
or imprisonment in the penitentiary, were known to our law as misde- 
meanors, and gross misdemeanors were not so designated until the adop- 
tion of the Criminal Code of 1909. 

[4] 3. Error is assigned upon the admission in evidence of a copy 
of the note alleged to have been disposed of, upon the testimony of the 
maker of the note that she had destroyed the original. Admitting that a 
presumption will arise against a party to an action who purposely des- 
troys such an instrument, still we see no reason, and none is pointed out, 
why the state, which had no part in the destruction of the note, should 
be in any wise affected thereby; nor was it error to obliterate the affidavit 
on the back of the copy to the effect that it was a true copy, before sub- 
mitting the instrument to the jury. 

4. The contention as to errors in the instructions given has been given 
due consideration, but so far as the questions raised are of importance, 
they have been passed upon adversely by this court in State v. Burnam, 71 
Wash. 199, 128 Pac. 218, State v. Cherry Point Fish Co., 72 Wash. 420, 
130 Pac. 499, and State v. Smith, 103 Wash. 267, 174 Pac. 9, and no fur- 
ther discussion seems now to be required. 

[5] 5. It is urged that the trial court erred in revoking appellants’ 
licenses as a part of the penalty. The statute fixing the penalty, Reming- 
ton’s Compiled Statutes, § 7244, provides: “Shall be fined in any sum 
not exceeding five hundred dollars and shall have his license revoked.” 
While it may be true that if the court did not do so, it would become the 
duty of the insurance commissioner to revoke the license of a persen so 
convicted, the statute couples the revocation with the infliction of the fine, 
and we see no reason to hold that it was not the legislative intent that the 
trial court should, in the one judgment, both fix the fine and revoke the 
license. 

The judgment is affirmed. 

Main, C. J., and Fullerton, Parker, and Pemberton, JJ., concur. 
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CHEEK v. RICE. (No. 14443.) 
(Court of Appeals of Georgia, Division No. 1. Oct. 3, 1923.) 
119 Southeastern Reporter, 465. 


(Syllabus by the Court.) 


1. INSURANCE—WHEN BENEFICIARY HAS VESTED INTEREST 
UNDER POLICY STATED. 


“In an ordinary life insurance policy, where no power to change the 
beneficiary or to assign the policy is reserved to the insured therein, the 
issuance of the policy confers a vested right in the person so named as 
beneficiary, and the insured cannot transfer such interest to any other per- 
son without the consent of such beneficiary. "Perry v. Tweedy, 128 Ga. 402, 
57 S. E. 782, 119 Am. St. Rep. 393, 11 Ann. Cas. 46; Roberts v. North- 
western Nat. L. Ins. Co., 143 Ga. 780, 85 S. E. 1043; Central Bank v. 
Hume, 128 U. S. 195, 9 Sup. Ct. 41, 32 L. Ed. 370. The rule is different 
where a person who is a mere volunteer beneficiary is named in a cer- 
tificate issued by a mutual benefit society upon the life of one of its mem- 
bers. Royal Arcanum v. Riley, 143 Ga. 75, 84S. E. 428; Dell v. Varnedoe, 
148 Ga. 91, 95 S. E. 977. It is also different where the insured names a 
beneficiary by revocable designation, thus expressly reserving the right to 
change the beneficiary, or where the insured reserves the right to assign ' 
the policy. In either event the insured may assign the policy. In \swch 


event the beneficiary acquires no vested right or interest in the policy.” 
(Italics ours.) Farmers’ State Bank vy. Kelley (Ga.) 118 S. E. 198, 199, 
and cases there cited. 


(For other cases, see Insurance, Dec. Dig. § 205.) 


2. MOTION FOR NEW TRIAL ERRONEOUSLY OVERRULED. 

Viewed in the light of the foregoing ruling of the Supreme Court, and 
of the provisions of the insurance policy which formed the basis of the 
instant suit, and the facts adduced upon the trial, the verdict in favor of 
the plaintiff is contrary to law and the evidence. It follows that the court 
erred in overruling the motion for a new trial. 


Error from Superior Court Franklin County; W. L. Hodges, Judge. 
Action by Dora Rice against B. F. Cheek. Judgment for plaintiff, and 
defendant brings error. Reversed. 


Russell & Chandler, of Winder, and Robt, L. Russell, of Atlanta, for 
plaintiff in error. 
Jas. H. & Emmett Skelton, of Hartwell, for defendant in error. 


Luxke, J. Judgment reversed. 
Broyles, C. J., and Bloodworth, J., concur. 


Vol. LXTI, 
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INDEPENDENT ORDER OF CALANTHE, etc., v. KELSEY. 
(No. 14164.) 


(Court of Appeals of Georgia, Division No. 2. Sept. 13, 1923.) 
119 Southeastern Reporter, 221. 
(Syllabus by the Court.) 


1, INSURANCE—INSURED HELD NOT IN ARREARS AT TIME 
OF DEATH. 


Where a life insurance policy in a fraternal benefit society provides, 
as a condition precedent to the society’s liability under the policy, that the 
insured, at the time of death, “is in good standing in the subordinate and 
Grand Courts, with all endowment tax paid up, * * * and the records 
of the Grand Court sustain that fact,” and provides, further, that “the 
quarterly taxes shall be 50 cents per quarter and paid in advance at the 
beginning of each quarter, January, April, July, and October of each 
year,” and that, unless such taxes are paid as thus provided in the policy, 
the policy shall be null and void, the payment by the insured in the month 
of July of all monthly dues and the endowment tax required by the policy 
to be paid to that date, amounts to a payment of the endowment tax 
through the quarter ending with the advent of the month of October. 
Where the insured died in the month of September, and therefore was not 
in arrears in the payment of the endowment tax, the beneficiary is, if the 
insured was in good standing at the time of the insured’s death, and if not 
otherwise barred, entitled to recover under the policy. 


(For other cases, see Insurance, Dec. Dig. § 739.) 


2. INSURANCE — WHAT CONSTITUTES “GOOD STANDING” 
DETERMINED FROM LAWS OF ORDER; THAT INSURED 
IN ARREARS IN DUES TO SUBORDINATE LODGE HELD 
NOT TO SHOW HE WAS NOT IN GOOD STANDING. 


What constitutes “good standing” is determined by the laws of the 
order, and, in the absence of any evidence as to what, under the laws of 
the order, fails to constitute “good standing in subordinate and Grand 
Courts,” as a condition precedent to a recovery under the policy, the bare 
fact that the insured, at the time of death, was in arrears in the pay- 
ment of certain dues to the subordinate lodge, does not establish the fact 
that the insured at the time was not in good standing, and that there can 
be no recovery under the policy. See, in this connection, Starnes v. Atlanta 
Police Relief Ass'n, 2 Ga. App. 237, 58 S. E. 481; Warwick v. Supreme 
Conclave, etc., 107 Ga. 115, 32 S. E. 951. 


(For other cases, see Insurance, Dec. Dig. §§ 744, 750.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Good Standing.) 


3. INSURANCE — PAYMENT OF DUES AND INDEBTEDNESS 
TO LOCAL LODGE IS PRESUMABLY PROPER. 


The payment by a member to his local lodge of his dues and other 
indebtedness to the order is, in the absence of anything in the laws of the 
order to the contrary, presumably a payment to the proper authorities of 
the order. National Council, etc., v. Caraway, 13 Ga. App. 819, 81 S. E. 
243 


(For other cases, see Insurance, Dec. Dig. § 740.) 


4. INSURANCE—DEFENSES OTHER THAN THAT SET UP IN 
PLEA HELD WITHOUT MERIT. 
It appearing that liability under the policy is denied solely upon the 
ground that the insured was at the time of death in arrears to the order, 
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and not in good standing, and that the sole defense made by the defendant, 

the insurer, in its plea filed in defense to a suit by the beneficiary on the 

policy, was that the insured “was not in good standing in subordinate and 

Grand Courts, with all endowment tax paid up, and for said reason L. 

A. Kelsey is not entitled to recover in said case,” and there being no de- 

defense that the records of the Grand Court did not sustain this fact, the 

contentions of counsel for the plaintiff in error in his brief that “no proot - 
of death was offered or submitted,” and that “there was no evidence of- 

fered to show that the records of the Grand Court sustained the fact’ that 

the deceased sister was in good standing at the date of her death,” are’ 
without merit. 


(For other cases, see Insurance, Dec. Dig. § 815[4].) 


5. SUFFICIENCY OF EVIDENCE. 

The evidence authorized the inference that all payments made were 
to the duly authorized officers of the order and that the insured member 
was at the time of her death in good standing, with all endowment tax 
paid up, and the verdict rendered in behalf of the beneficiary was there- 
fore supported by the evidence. 


Error from City Court of Newman; W. A. Post, Judge. 

Action by L. A. Kelsey against the Independent Order of Calanthe, 
Knights of Pythias (Colored) of the State of Georgia. Judgment for 
plaintiff, and defendant brings error, Affirmed. 

A. H. Freeman, of Newman, for plaintiff in error. 

Stanford Arnold, of Newman, for defendant in error. 


STEPHENS, J. Judgment affirmed. 
Jenkins, P. J., and Bell, J., concur. 


Eee 


RESERVE LOAN LIFE INS. CO. v. PHILLIPS. (No. 3443.) 
(Supreme Court of Georgia. Sept. 10, 1923.) 
119 Southeastern Reporter 315. 


(Syllabus by the Court.) 


1. INSURANCE—CONSTRUCTIVE DELIVERY OF POLICY SUF- 
FICIENT, UNLESS CONTRACT PROVIDES OTHERWISE; 
“DELIVERY” OF POLICY DURING GOOD HEALTH OF IN- 
SURED MAY BE CONSTRUCTIVE; ACTUAL DELIVERY .OF 
POLICY NOT ESSENTIAL TO VALIDITY. OF CONTRACT. 


Delivery is largely a matter of intention, and constructive delivery of 
an insurance policy or other contract of insurance is sufficient, unless the 
contract otherwise provides. Since contracts of life insurance should be 
construed most strongly against the insurer, a stipulation in a life insur- 
ance policy which nrovides that the policy shall not take effect unless the 
insured is alive and in good health “at the time of its delivery’ may include 
constructive as well as actual delivery, if the acts and circumstances of the 
case indicate a clear intention upon the part of the insurer to deliver. Ac- 
tual delivery of a policy of life insurance is not essential to the validity of 
a contract of life insurance, unless expressly made so by the terms of the 
— and constructive delivery is sufficient unless the contract otherwise 
provides. 

(For other cases, see Insurance, Dec. Dig. § 136[2, 4.] 

(For other definitions, see Words and Phrases, First and Second 
Series, Deliver—Delivery. ) 
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2. INSURANCE— WHAT SUFFICIENT DELIVERY OF POLICY 
STATED. 


Where the premium upon a policy has been paid, the requirement of a 
stipulation in an insurance policy of the character referred to in the pre- 
ceding headnote may be met and fulfilled by the delivery of the policy to 
one acting as the agent of the insured in receiving it, and delivery may be 
effected by merely mailing the policy to the applicant during the lifetime 
and good health of the applicant. But the mailing of such policy by the 
insurer to its general agent or to a local agent, cannot be a delivery to the 
applicant for insurance, in the absence of evidence that the dual agency 
thus created existed by consent of both the would-be insurer and the ap- 
plicant for insurance. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 


3. INSURANCE— MAILING POLICY TO*AGENT OF INSURER 
HELD NOT DELIVERY TO INSURED. 


It appearing from the agreed statement of facts under which this case 
was tried that the applicant was dead before the policy, which had been 
mailed by the insurer from Indianapolis, Ind., reached its agent in Val- 
dosta, Ga., the cirsumstances attending the mailing to the agent in Valdosta 
not indicating a clear intention to deliver the policy to the applicant, but, 
on the contrary, merely a purpose to transmit the policy to its agent for 
further action in the premises, the stipulation was not complied with, and 
there was neither actual nor constructive delivery of the policy to the ap- 
plicant for insurance. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 


4. DISPOSITION OF CASE. 


In view of the foregoing headnotes, the judgment of the Court of 
Appeals, affirming the judgment of the trial court in its judgment against 
the insurer, must be reversed. 


Certiorari from Court of Appeals. 

Action by B. D. Phillips, administator, against the Reserve Loan Life 
Insurance Company. Judgment for plaintiff was affirmed by the Court of 
Appeals (29 Ga. App. 99, 113 S. E. 815), and defendant brings certiorari. 
Reversed. 


This case was submitted to the trial judge upon an agreed statement 
of facts, which showed, in substance, that on May 10, 1919, Leo B. Phillips 
made application to the plaintiff in error for insurance upon his life in the 
sum of $2,000. This application was taken by one Creel, a soliciting agent 
of the defendant company, who was authorized to take it, and to whom 
Phillips paid the first annual premium to be due on said insurance, at the 
time of signing the application. Creel gave to Phillips a receipt for said 
premium, which, among other things, contained a stipulation that: 


“The insurance shall take effect and be in force in accordance with 
the terms of the policy for which this settlement is given.” 


At that time W. J. Scheider was general agent for the defendant 
company at Valdosta, Ga., for territory including Lowndes county (the 
county in which Phillips resided at the time of signing the application). 
After the execution and delivery of the application Phillips submitted to a 
medical examination as required by the company, and the application was 
forwarded to the home office of the company in Indianapolis, Ind., where 
it was received in due course and thereafter approved by the company. 
Pursuant thereto the insurance company on May 20, 1919, prepared and 
issued its policy of insurance on the life of Leo B. Phillips in the sum of 
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$2,000, according to the terms of the application. On the afternoon of 
May 20, 1919, the policy so issued was placed in the United States mail by 
the defendant company at Indianapolis, Ind., addressed to its general agent, 
Scheider, at Valdosta, Ga., for transmission to Phillips. At this time 
Phillips was alive and in good health. On the morning of May 21, 1919, 
about 10 or 11 o’clock, a timber cart tongue fell upon Leo B. Phillips and 
inflicted a fatal injury, from which he died almost instantly. Prior to 
this accident he was in good health. The policy of insurance reached Val- 
dosta during the night of May 21, 1919, and was taken from the post office 
by Scheider on the morning of May 22, and shortly thereafter delivered 
to Creel, to be transmitted to Phillips. While the policy and a receipt for 
it inclosed in a letter accompanying them were in the mail, and after they 
had reached the post office at Ousely, Ga., Creel and Scheider caused the 
letter containing the policy and receipt to be returned to them at Valdosta, 
and they in turn returned the policy to the home office of the defendant 
company. The company admitted that the plaintiff had furnished due proof 
of death and demanded payment, and it was admitted that the company 
had tendered to the administrator of Phillips the amount of the premium 
named in said policy, with interest thereon, 
The application signed by Phillips contained the statement that: 


“I hereby agree that the policy shall not take effect unless I am alive 
and in good health at the time of its delivery to me.” 


In the face of the policy appeared the stipulations: 


That “this policy shall not take effect unless the insured is alive and 
in good health at the time of its delivery, nor then unless the first premium 
has been paid,” and that “this policy and the application therefor (copy of 
which application is attached hereto) shall constitute the entire contract 
between the parties hereto.” 


At the time the policy was mailed from the home office of the company 
and in the same envelope, there was mailed a policy receipt, as follows: 


“Ousely, Georgia, ——, 19—. Received of and accepted from A. T. 
Creel, agent of Reserve Loan Life Insurance Company, of Indianapolis, 
Indiana, policy No. 68421, for $2,000.00 insurance on my life in the above- 
named company, the same being as applied for, and the same complies fully 
with the terms and conditions as represented to me by the agent. I hereby 
warrant that I am now in good health, and have paid the premium re- 
quired by the policy. 


“Notice—Agent must have insured sign this receipt upon delivery of 
the policy, and return to home office at once.” 


This receipt was forwarded to Phillips by Creel, together with a letter 
asking him to sign the same and return to him. It was agreed that section 
43 of the company’s instructions at that time required that “policies should 
be delivered personally by the agent securing the application, and his work 
is not complete until the receipt accompanying the policy has been signed 
by the applicant, and returned to the home office,” and that Phillips had 
no knowledge of such rule, or of the existence of the book of instructions. 
It was also agreed that there were contracts between the company and 
Scheider, general agent, and Scheider and Creel, soliciting agent, in which 
all parties to the respective contracts agreed to work and be bound by the 
rules of the company, and that Phillips had no knowledge of any such 
contracts. 

Judgment was rendered: against the insurance company. Its motion for 
a new trial was overruled, and it sued out its bill of exceptions to the 
Court of Appeals, which affirmed the judgment of the lower court, and 
the case was brought to this court by certiorari. 
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Guilford A. Deitch and Frank G. West, both of Indianapolis, Ind,, and 
A. T. Woodward, and J. J. Murray, both of Valdosta, for plaintiff in error. 
Whitaker & Dukes, of Valdosta, for defendant in error. 


Russet, C. J. (after stating the facts as above). [1] 1.The decision 
in this case depends upon the question whether there was such delivery of 
a policy of insurance, during the lifetime of the applicant for the policy, 
as transformed the applicant into an insured. The law notes such a wide 
difference between these two relations that the distinction between an ap- 
plicant for a policy and the holder of a policy is ofttimes all important. 
Leo B. Phillips applied to the insurance company for a policy of $2,000 on 
his life. In his application he stipulated: 


“That this policy is not to take effect unless I am alive and in good 
health at the time of its delivery to me.” 


At the time of issuing the policy the company put the following con- 
dition in it: 
“This policy is not to take effect unless the insured is alive and in good 


health at the time of its delivery, nor then unless the first premium has 
been paid.” 


It appears from the evidence that the first premium had been paid, 
and consequently no question arises upon that phase of the case. There 
was introduced in evidence a receipt for Leo B. Phillips to sign; but is is 
not necessary to consider this evidence, further than as a circumstance 
illustrating the intention of the insurer, even if it be relevant for that pur- 
pose. The proposed contract of insurance consisted of the application and 
the policy; and as both of these papers, as signed by each of the parties 
contained the same stipulation, we shall first consider this portion of the 
contract. It is well settled, of course, that contracts of insurance as pre- 
pared and proposed by insurers are to be construed most strongly against 
the insurer. Arnold v. Empire Mutual Annuity & Life Insurance Co., 3 
Ga. App. 685, 60 S. E. 470. For this reason we are of the opinion that the 
words, “at the time of its delivery to me,” would include delivery to any 
person acting for or in behalf of the insured, as well as a delivery of the 
policy to the insured himself. In other words, the phrase “delivery to the 
insured” may include constructive as well as actual delivery, depending 
upon facts or circumstances which indicate a clear intention on the part of 
the inswrer to surrender possession of the policy for the use and benefit of 
the insured. As was said in Willingham v. Smith, 151 Ga. 102, 103, 106 
S. E. 117, 118, “delivery is largely a question of intention,’ and this is 
especially true as to constructive delivery. 

The evidence shows that there was in this case no actual delivery to 
Leo B. Phillips during his lifetime; but it is insisted by the defendant in 
error that the payment of the first annual premium, acceptance and ap- 
proval of the application, the preparation and issuance of the policy, and 
the mailing of the policy to the agent at Valdosta for transmission to the 
insured completed the contract of insurance, and that accordingly the policy 
was in force at the time of the death of Leo B. Phillips. The defendant in 
error contends that, although the policy did not actually reach the hands 
of Leo B. Phillips prior to the time of his death, such a delivery was not 
necessary as a condition precedent to the consummation of the contract. 
We agree to the proposition that actual delivery of a policy of insurance is 
not essential to the validity of a contract of life insurance, unless expressly 
made so by the terms of the contract. New York Life Insurance Co. v. 
Babcock, 104 Ga. 67, 30 S. E. 273, 42 L. R. A. 88, 69 Am. St. Rep. 134; 
Devine v. Federal Life Insurance Co., 250 Ill. 203, 95 N. E. 174. It is not 
to be doubted that constructive delivery of a policy of insurance is suffi- 
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cient, unless the contract otherwise provides. But, even conceding that this 
policy of insurance be construed most strongly against the insurer, and 
considering that the word “me,” liberally construed in behalf of the appli- 
cant, would include delivery to any agency acting in behalf of the appli- 
cant to whom the policy might have been delivered, it would have to be 
shown that there was a delivery by the insurer of the policy to some one 
acting for the applicant before there could be said to be a delivery “to me.” 

[2] 2. We agree with the contention of the defendant in error that 
the stipulation does not necessarily require an actual delivery; but, even if 
we indulged the utmost strictness of construction against the insurer, facts 
and circumstances must appear indicating an intention to deliver on the 
part of the insurer, whether this evidence arises from an actual delivery to 
an agent for the insured or an attempt to deliver to the insured himself. 
An instance of the latter might have been found in the mailing of the 
policy involved in this case directly to the insured by depositing it, prop- 
erly addressed to the applicant and stamped, in the post office at Indiana- 
polis, Ind., while the applicant was in good health and before he was 
accidentally killed. This would be merely a constructive delivery. But a 
mailing of the policy from Indianapolis to the insurer’s own agent, whose 
obligation was to the insurer, and who could in no sense represent the 
applicant, would not be delivery to the applicant, either actual or con- 
structive. For the purposes of a legal delivery, whether actual or con- 
structive, the policy involved in this case was no nearer to the applicant 
when it left the hands of the agent of the insurer at Valdosta than it was 
before it was mailed by the insurer at Indianapolis. 

[3] 3. It appears from the agreed statement of facts that the applicant 
for the policy was accidentally killed on the morning of May 21, and the 
policy of insurance was not received by the agent at Valdosta until the 
morning of May 22, though the mail which contained the policy reached 
Valdosta some time in the night of May 21. From this it appears that 
the policy of insurance .could not have been delivered to the applicant, 
either while in good health or during his lifetime. Nor could it have been 
delivered to any agent for the applicant before his death, unless the agent 
of the company was also the agent of the applicant, clothed by him with 
authority to accept and acknowledge receipt of such policy. There is no 
evidence that the agent of the company occupied any fiduciary relation 
towards the applicant, and in fact it would have been legal for him to 
have occupied such a position of dual agency without the consent of the 
insurance company. The law properly follows the Gospel. 

“No servant can serve two masters; for either he will hate the one, 
and love the other, or else he will hold to the one and despise the other.” 
Luke, 16th chapter, 13th verse. 


Following this rule, which is based upon the experience of humanity 
and expressed by Him who spake as never man spake, the same doctrine 
has been adhered to by this court. See Ramspeck v. Pattillo, 104 Ga. 772, 
30 S. E. 962, 42 L. R. A. 197, 69 Am. St. Rep. 197; Sessions v. Payne, 113 
Ga. 955, 39 S. E. 325; Red Cypress Lumber Co. v. Perry, 118 Ga. 876, 45 
S. E. 674; Whitley v: James, 121 Ga. 521, 49 S. E. 600; Reed v. Aubrey, 
91 Ga. 435, 17 S. E. 1022, 44 Am. St. Rep. 49, and other cases. We do not 
mean to hold that there may not be many instances of dual agency which 
are lawful; but we do hold that a dual agency cannot exist unless both 
principals are fully apprised of its existence and consent for the same 
person to represent them both. See, also, Gann v. Zettler, 3 Ga. App. 589, 
60 S. E. 283. So the death of the applicant supervened without delivery, 
either actual or constructive, and the stipulation in the application was not 
complied with, and there was no delivery, either actual or constructive. In 
consequence of this, by the terms of the applicant’s own application, there 
can be no recovery upon the policy. The mailing of the policy to the agent 
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of the company, without more, cannot evidence an intention of the com- 
pany to deliver the policy to the applicant. On the contrary, where it ap- 
pears, as in the present instance, that the agent was to take a receipt for 
the policy from the insured, in which was included a certificate or state- 
ment from the insured that he was at that time in good health, the cir- 
cumstance indicates that there was something more remaining to be done by 
the agent before he was to deliver the policy to the applicant, and there- 
fore that in no sense could the receipt of the policy by the agent of the 
company be construed to be a delivery to the applicant. 

Counsel for defendant in error rely upon the cases of Stephenson v. 
Allison, 165 Ala. 238, 51 South. 622, 138 Am. St. R. 26, Francis v. Mutual 
Life Insurance Co., 55 Or. 280, 106 Pac. 323, Thompson v. Michigan Mu- 
tual Life Insurance Co., 56 Ind. App. 502, 105 N. E. 780, Unterharnscheidt 
v. Missouri State Life Insurance Co., 160 Iowa, 223, 138 N. W. 459, 45 
L. R. A. (N. S.) 743, and Kilborn v, Prudential Insurance Co., 99 Minn. 
176, 108 N. W. 861, to support the proposition that: 


“The mailing, with postage prepaid, of the policy here involved to the 
company’s agent at Valdosta, Ga, was a delivery of such policy to the 
agent; and where such mailing to its agent was for transmission to the 
insured, the delivery to such agent was tantamount to a delivery to the 
insured.” 


The cases all differ as to their facts from the case at bar, and, as we 
have already ruled, the question of the intention of the insurer to deliver 
a contract of insurance is to be determined by the facts and circumstances 
of each particular case, because intention is peculiarly a matter of fact. 
While it is true, as held in the Stephenson Case, supra, that the delivery 
of a policy to an agent is delivery to the insured, though the agent retains 
it in his own keeping, the facts in this case show that the delivery to the 
general agent did not take place until the morning after the applicant for 
insurance had been killed, and certainly there is no case in which delivery 
can be made to agent when there is no longer any principal in existence. 
The facts of this case differ from those of the Francis Case, supra, for in 
the present case the policy had not been received by the agent prior to the 
death of the applicant, and the stipulation in the application in the Francis 
Case was that the policy— 


“shall not take effect until the first premium shall have been paid, during 
my continuance in good health, and the policy shall have been signed by 
the secretary of the company and issued.” 


There was the further stipulation in the application in the Francis Case 
that: 


“T have paid $—— to the subscribing soliciting agent, who has fur- 
nished me with a binding receipt therefor, signed by the secretary of the 
company, making the insurance in force from this date, provided this 
application shall be approved, and the policy duly signed by the secretary at 
the head office of the company and issued.” 


The Thompson Case, supra, merely decides the principle, to which we 
have just adverted, that the delivery would have been good if the local 
agent had received the policy while the applicant was alive and in good 
health. In the Unterharnscheidt Case, supra, the policy was mailed and 
received at the agent’s office for delivery not later than July 20, prior to 
the date of the beginning of the sickness (July 23) from which the insured 
died. Instead of the company’s agent being at his office, he was absent 
when the policy was received, and did not return until August 7, nearly 
two weeks after the insured had died. The delay in delivery was altogether 
chargeable to the insured, because there was time in which the policy could 
have been delivered to the applicant while he was in good health. The 
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Kilborn Case, cited supra, has no bearing whatever on the case before us, 
where the question sub judice is as to a stipulation requiring the validity 
of the insurance to depend upon whether the delivery of the policy is made 
during the life and good health of the applicant. In this case it is con- 
ceded that the premium has been paid, and the insurance company tenders 
to repay the premium with interest. In the Kilborn Case the only issue 
before the court was as to the authority of an agent to accept a note in 
payment of the first premium, and so far as appears from the record there 
was no requirement similar to that in the present case as to the good 
health of the insured at the time of the delivery of the policy, nor any 
reference whatever to that subject as a stipulation of the policy. 

While it is stated in the agreed statement of facts that the policy in 
that case was forwarded to W. J. Scheider for transmission to Leo B. 
Phillips and therefore it may be immaterial that both Scheider and Creel 
were agents of the company ,the undisputed fact remains that Scheider did 
not receive the policy until after the death of Phillips, the applicant. It 
cannot be presumed that the insurer intended (when it mailed the policy at 
Indianapolis) for Scheider to deliver the policy even if Phillips were dead, 
and, unless this be true, to impute to the insurer an absolute intention to 
deliver the policy merely because the policy was mailed before Phillips died 
would be altogether unreasonable. 

[4] We think the Court of Appeals erred in misconceiving the facts 
in the case and the practical results necessarily flowing therefrom, and 
that the judgment of that court should be reversed. 

Judgment reversed. 

All the Justices concur. 


——-- <-e 


WILSON er at, v. SUPREME FOREST, WOODMEN CIRCLE. 
(No. 3494.) 


(Supreme Court of Georgia. Sept. 13, 1923.) 
119 Southeastern Reporter, 394. 


(Syllabus by the Court.) 


1, CONSTITUTIONAL LAW—STATUTES—TITLE OF ACT REG- 
ULATING FRATERNAL SOCIETIES HELD TO COVER PRO- 
VISION AS TO SERVICE; STATUTE FOR SERVICE ON IN- 
SURANCE COMMISSIONER HELD NOT TO DENY DUE 
PROCESS OR VIOLATE CONSTITUTIONAL REQUIRE- 
MENT FOR PROTECTION OF PERSON AND PROPERTY. 


Section 17 of the act of 1914 (Acts 1914, pp. 99-110) is not uncon- 
stitutional because in violation of article 3, § 7, par. 8, of the Constitution 
of this state, on the ground that this section contains matter different from 
what is expressed in the title of the act; nor is said section of said act in 
violation of article 4 2 2. peen. 08 the Constitution of this state, which 
provides that “No person shall be deprived of ‘life, liberty, or property, 
except by due process of law;” nor is said section of said act uncon- 
stitutional because it violates article 1, § 1, par. 2, of the Constitution of 
this state, which provides that “Protection to person and property is the 
paramount duty of government, and shall be impartial and complete.” 

(For other cases, see Constitutional Law, §§ 208[16], 309[3]; also 
Statutes, Dec. Dig. § 117[1].) 


2. INSURANCE — STATUTE RELATIVE TO SERVICE OF PRO- 
CESS ON FRATERNAL SOCIETIES HELD TO APPLY TO 
ALL SOCIETIES AND NOT DISCRIMINATORY. 


The sixth and seventh grounds of demurrer cannot be sustained; it 
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not being true, as a matter of law, that there is a discrimination in behalf 
of domestic societies as against foreign societies. 


(For other cases, see Insurance, Dec. Dig. § 814.) 


3. GARNISHMENT — JUDGMENT AGAINST FRATERNAL SO- 
CIETY VOID WHEN SERVICE NOT MADE AS REQUIRED 
BY STATUTE. 

The garnishee not having been served with a summons of garnish- 
ment in this case in accordance with the provisions of section 17 of the act 
of 1914, the garnishee did not have its day in court, and the judgment 
rendered against it is void for that reason. 


(For other cases, see Garnishment, Dec. Dig. § 95.) 


4. OTHER GROUNDS OF DEMURRER. 


The above rulings render it unnecessary to consider the other grounds 
of demurrer. 


5. DEMURRER PROPERLY OVERRULED. 


The court did not err in overruling the demurrer to the petition in this 
case, 


Gilbert, J., dissenting. 


Error from City Court of Americus; W. M. Harper, Judge. 

Garnishment by Ella Wilson and others, administrators, against the 
Supreme Forest, Woodmen Circle. Judgment for the garnishee, and the 
administrators bring error. Affirmed. 


R. L. Maynard, of Americus, for plaintiffs in error. 
Ellis, Webb & Ellis, of Americus, for defendant in error. 


Russet, C. J. We shall consider the ruling of the court upon the 
fourth and ninth grounds ef the demurrer, in which the question of the 
constitutionality of section 17 of the act of 1914 (Acts 1914, pp. 99-110) 
is involved. This for the reason that if the act is unconstitutional, the 
validity of the service as set forth in the record (and asserted to be in- 
valid) would be next considered; and if on the other hand the act is con- 
stitutional, the ruling of the lower court upon the demurrer is necessarily 
right for the reason that the foregoing act prescribes that “Legal process 
shall not be served upon any such society except in the manner provided 
herein,” 

[1] 1. The contention that section 17 of this act is unconstitutional 
is based upon three propositions: First, that the caption does not include 
the subject-matter involved in the seventeenth section of the act, and is 
therefore violative of article 3, § 7, par. 8, of the Constitution. The cap- 
tion is as follows: 

“An act for the regulation and control of all fraternal benefit socie- 
ties; to prescribe their admission into this state; the amount of license 
fee for each society; how they may be excluded from the state; and for 
other purposes.” 


Plainly stated, the first position is that the matter of service of judi- 
cial process is not included in the meaning of the words “regulation and 
control.” It seems to me that an act, the purposes of which are thus 
stated, would only include acts of the society or fraternity in carrying on 
its own business—a regulation and control of the acts of the society or in- 
surer alone, and would not include regulation of any acts of an adverse 
party in a proceeding against it. The method of service of process might 
and would be a species of regulation, but would it be a regulation of the 
business of the society? The business of the society is to write insurance, 
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and to pay the policy upon the compliance upon the part of those it insures 
with the contract of insurance. This view would seem to find support in 
the ruling in Hawkins v. State, 146 Ga. 134, 90 S. E. 968, in which Mr. 
Justice Hill, delivering the opinion of the court, said that: 


“Section 3 of the act of 1913 (Acts 1913, p. 98), which purports to 
regulate and control certain insurance companies, is unconstitutional as 
being in violation’ of article 3, § 7, par. 8, of the constitution of this state, 
which declares that no law shall pass which refers to more than one sub- 
ject-matter, or contains matter different from what is expressed in the 
title thereof. The title to the act of 1913 (Acts 1913, p. 98) is as follows: 
‘An act to better regulate and control the organization and operation of 
corporations (foreign and domestic) doing an industrial, health, life, or 
accident insurance business in the state of Georgia, and to provide penal- 
ties, and for other purposes.’ Section 3 of the act provides: ‘That no 
person shall knowingly or willfully make or aid in making of any false or 
fraudulent statement or representation of any material fact or thing in any 
written statement or certificate for the purpose of procuring or attempt- 
ing to procure the payment of any false or fraudulent claim against any 
such insurance company or fraternal or benefit association, and no person 
shall make any false or fraudulent statement * * * in any application 
for insurance, or as to the death or disability of the policy or certificatae 
holder, for the purpose of fraudulently obtaining any money or benefit 
from any such insurance company or fraternal or benefit association li- 


” 


censed to do business in this state.’ : 


As to this Justice Hill, speaking for the court, says: 


“Section 3 of the act does not refer in terms, or otherwise, to the acts 
of insurance companies, their officers or agents, but expressly declares 
‘That no person shall knowingly or willfully make or aid in making of any 
false or fraudulent statement,’ etc., for the purpose of procuring or at- 
tempting to procure the payment of fraudulent claims against insurance 
companies. This language is broad enough to include all outside persons, 
and cannot have reference to the * * * class of corporations desig- 
nated in the act. The act deals with the regulation, control, and operation 
of corporations, and also undertakes to regulate, control, and punish out- 
side persons for fraudulent acts injurious to such companies. It requires 
no demonstration to show that section 3 of the act under review contains 
matter different from what is expressed in the title of the act. From a 
careful reading of the title and that section of the act, it is apparent that 
section 3 has reference to outsiders who make or aid in making fraudulent 
claims against insurance companies in the manner pointed out, while the 
title only covers the subject of regulation and control of the organization 
and operations of certain corporations. The one cannot be included in the 
other, and each refers to separate subject-matters. We think, therefore, 
that section 3 of the act is repugnant to the latter clause of paragraph 8 
of section 7 of article 3 of the Constitution of this state, which provides 
that no law shall pass which refers to more than one subject-matter, or 
contains matter different from what is expressed in the title thereof.” 


It was held in Corenblum v. State, 153 Ga. 596, 113 S. E. 159, that: 


“That part of section 34 of article 20 of the act approved August 16, 
1919 (Georgia Laws 1919, p. 135), entitled am act to regulate banking, etc:, 
which declares that ‘Any person who, with intent to defraud, shall make, 
or draw, or utter, or deliver any check, draft, or order for the payment 
of money upon any bank, or other depository, knowing at the time of such 
making, drawing, uttering, or delivery that the maker or drawer has not 
sufficient funds in or credit with such bank, or other depository, for the 
payment of such check, draft, or order in full upon its presentation, shall 
be guilty of a misdemeanor,’ is unconstitutional, because it violates the 
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provision of the Constitution of Georgia contained in article 3, § 7, par. 8, 
of the Constitution (Civil Code, § 6437), in that it contains matter dit- 
ferent from what is expressed in the title of the act.” 


In this case Beck, P. J., speaking for the court, said: 


“And it seems to us that the matter contained in section 34 of article 
20, which we have quoted above, is not germane to the purpose of the act 
as indicated by the caption. A law to regulate banking, to create the de 
partment of banking, to provide for the incorporation of banks, and the 
renewal and surrender of charters, to provide penalties for the violation 
of laws ‘with reference to banking and the banking business,’ are the 
terms used to show the purpose of the act; and there does not seem to 
be a reasonable connection between the imposition of a penalty for the 
giving of a check by one individual to another, and the broad, general pur- 
pose of the act in question. The reasoning and the ruling made in the 
case of Hawkins v. State, 146, Ga. 134, 90 S. E. 968, seem to be applicable 
to the question now under consideration. There is a clear analogy between 
the principle of that case and the controlling principle here.” 


But it is true, as ruled by Beck, P. J., in the Corenblum Case: 


“That great latitude has been left to the General Assembly in deter- 
mining what is germane to a general purpose indicated in the title of an 
act. Latitude in this respect is allowed to such an extent that matters 
contained in the act which are related only remotely to the general pur- 
pose of the act as indicated in the title are held to be germane to that pur- 
pose, and the act not unconstitutional on the ground that it contains mat- 
ter different from what is expressed in the title. * * * A title to an 
act which reasonably expresses the general subject of legislation covers 
all matters properly connected with the general subject and germane 
thereto. * * * Martin v. Broach, 6 Ga. 21, 50 Am. Dec. 306; Howell 
v. State, 71 Ga. 224, 51 Am. R. 259.” 


While primarily and prima facie I was inclined to hold section 17 of 
the act now under consideration to be unconstitutional, I yield to the sug- 
gestion of my colleagues that from the provision of section 17 a purpose 
to protect the societies and fraternities in their business is inferable, in 
return for the requirements as to registration, the appointment of the in- 
surance commissioner as their agent to accept service in their behalf, etc. 
which brings the provisions of section 17 within the meaning of the words 
“the regulation and control of all fraternal benefit societies,” as contained 
in the caption. We therefore hold that the trial judge did not err in 
overruling the demurrer of the plaintiff in error as contained in section 
(b) of demurrer No. 4. 

2. In the fifth paragraph of the demurrer of the defendant (now 
plaintiff in error) it is insisted that section 17 of the act of 1914, supra, 
contravenes and is in violation of article 1, § 1, par. 3, of the Constitution, 
which provides that “No person shall be deprived of life, liberty, or prop- 
erty, except by due process of law.” It is insisted by demurrer: 


“That under section 17 of said act it is provided that the only way 
legal process may be served upon such society is by the service of the in- 
surance commissioner, who, under the terms of said act, is coercively ap- 
pointed by said society attorney in fact. This is true even if the said 
society is a domestic organization, and even though the principal office 
of said society is in the state of Georgia. That substitute service as is 
provided in section 17 of said act affords due process only in instances 
where service cannot be perfected upon the party sought to be served be- 
cause of nonresidence in the state.” 


In our opinion the provisions of section 17 of the act of 1914, supra, 
do not deprive any person of any of the rights provided by article 1, § 1, 
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par. 3 (Civil Code of 1910, § 6359), of the Constitution of this state. It 
does not contravene any provision of law, and all rights under the law 
are preserved Nothing is done except that the mode of service is changed, 
It is permissive for the societies mentioned in the act of 1914, supra, to 
do business in the state of Georgia upon complying with the law, and all 
persons dealing with such societies are charged with knowledge of the 
law It is clearly within the authority of the Legislature to prescribe the 
mode of service, and the provision of the Constitution as to due process 
of law upon this subject is not violated thereby. The mode of perfecting 
service was changed for the protection of such fraternal benefit societies. 
The failure of persons serving as officers of local lodges to send to the 
proper officers of such societies copies of processes and suits filed against 
these societies frequently deprived such societies and their members of 
their property rights, by depriving them of the opportunity to defend. 
The insurance commissioner of the state must be recognized as being a 
person well versed in insurance law, and service upon such a person as 
attorney in fact for fraternal benefit societies tends to protect the property 
rights of such societies. It must also be presumed that the insurance com- 
missioner of the state would not be as much affected by consideration of 
local interests as would have been the result had the law required that 
service should be made upon the local representative interested more or 
less in his fellow members in a local lodge. It is within the police power 
of the state to regulate service upon all persons of a class, which from 
- nature will prevent imposition and fraud from being perpetrated upon 
them. 

[2] 3. The sixth ground of the demurrer cannot be sustained, because 
it is not true as a matter of law, as stated in this portion of the demurrer, 
that there is a discrimination in favor of domestic societies as against 
foreign societies, or vice versa, because the purpose of the act as stated 
in the caption is plain—‘‘the regulation and control of all fraternal benefit 
societies.” The word “all” includes alike both foreign and domestic fra- 
ternal benefit societies, and the section itself declares “every society, 
whether domestic or foreign,” etc. 

4. The seventh ground of the demurrer is subject to the same defects 
pointed out in the sixth division of the demurrer. 

[3-5] 5. Having decided that the provisions of section 17 of the act of 
1914 (Acts 1914, p. 99) are not for any reason assigned unconstitutional, 
it necessarily follows that there was no legal service of the summons of 
garnishment in this case. Without service, the garnishee in the court be- 
low (defendant in error) never had its day in court, and the judgment 
rendered upon the garnishment was void for that reason; and a decision 
of the merits of the court’s rulings upon other grounds of the demurrer 
could serve no useful purpose. We need only to say, in passing, that un- 
der the provisions of § 5598 of the Civil Code of 1910, that ‘‘ When a plain- 
tiff in any cause now or hereafter pending shall die, the executor or ad- 
ministrator of such plaintiff may be made party on motion, to be made in 
writing, of which the defendants or their counsel shall have notice,” there 
were really no proper plaintiffs at the time. the judgment was rendered 
by the city court of Leesburg, because it must be admitted for the pur- 
pose of demurrer that the garnishee was never notified even of the grant 
of such order, although the law requires that he should have been given 
notice of the application to make parties, and that without such notice an 
order making parties is void. 

There was no error in overruling any of the demurrers to the petition 
of the defendant in error; and the judgment of the lower court must be 


Affirmed. 
All the Justices concur, except Gilbert, J, dissenting. 
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SHADLEY v. GRAND LODGE OF BROTHERHOOD OF RAIL- 
ROAD TRAINMEN. (No. 18121.) 


(St. Louis Court of Appeals. Missouri. July 10, 1923. Rehearing Denied 
July 18, 1923.) 


254 Southwestern Reporter, 363. 


1. INSURANCE — IF FRATERNAL INSURANCE CONTRACT 
OPEN TO TWO CONSTRUCTIONS, THAT MOST FAVORA- 
BLE TO INSURED WILL BE ADOPTED. 

If a contract of life insurance is reasonably open to two construc- 
tions, the one most favorable to insured must be adopted, whatever the 
classification of insurer may be among fraternal organizations. 

(For other cases, see Insurance, Dec. Dig. § 726.) 


2. INSURANCE — INSURED MAY RESCIND AND RECOVER 
PREMIUMS PAID IF INSURER REFUSES TO PERFORM 
CONTRACT. 

If the payment of an assessment on an insurance contract is refused, 
and insurer refuses to perform its contract, insured has the right to re- 
scind the contract, and sue to recover the assessments or premiums paid. 


(For other cases, see Insurance, Dec. Dig. § 198[1].) 


3. INSURANCE—IRREGULAR EXPULSION HELD NO DEFENSE 
TO ACTION BY MEMBER OF RAILROAD BROTHERHOOD 
TO RECOVER ASSESSMENTS PAID. 

In an action on an insurance certificate issued by a railroad brother- 
hood to recover assessments paid upon the brotherhood’s refusal to accept 
further assessments, an answer alleging that plaintiff was expelled by the 
action of the president ‘of the Grand Lodge in revoking the charter of 
the local lodge to which plaintiff belonged for misconduct of the lodge 
in relation to a strike, held not to disclose a defense; the expulsion not be- 
ing justified by the laws of the order, there having been no charges made 
nor trial had preceding the expulsion. 

(For other cases, see Insurance, Dec. Dig. § 747.) 


Appeal from St. Louis Circuit Court; Moses Hartmann, Judge. 

Action by Harry E. Shadley against the Grand Lodge of the Brother- 
hood of Railroad Trainmen. Judgment for plaintiff on demurrer, and de- 
fendant appeals. Affirmed. 


Edward J. McCullen, of St. Louis, for appellant. 
F. H. Bacon and J. J. O’Donohoe, both of St. Louis, for respondent. 


Daves, J. This is an action for breach of a contract for life insur- 
ance, brought by plaintiff on a petition alleging that defendant refused to 
accept the monthly assessment required by the terms of the contract; that 
such refusal constitutes a repudiation of the contract justifying plaintiff 
to rescind the contract and to recover assessments theretofore paid as for 
money had and received. 

The answer, fully discussed hereinafter, admits the issuance of the 
certificate, and alleges that plaintiff lost his membership and forfeited his 
rights to all payments and assessments made by him theretofore. Plain- 
tiff challenged the answer by general demurrer; this the court sustained. 
Defendant declining to plead further, the court rendered judgment for 
$288, the amount admitted by the answer as having been paid by plaintiff 
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to the defendant, including interest. From this judgment defendant has 
appealed. yin 

The petition alleges that defendant is a voluntary association, and as 
such insures the lives of its members; that in April, 1904, defendant is- 
sued a beneficiary certificate or insurance policy to plaintiff, which pro- 
vided for a monthly payment of $1.50, and named plaintiff’s mother as the 
beneficiary; that the face of the policy was for $1,600; that plaintiff paid 
the monthly installments regularly up to April 30, 1920, but that on that 
date he tendered his assessment, and defendant refused to accept same, 
disclaiming any liability under said certificate of insurance. It is then 
alleged that such refusal to accept payment was unjustifiable and unlaw- 
ful, and that plaintiff had paid 192 monthly installments, for which judg- 
ment is prayed. 

Defendant’s answer, as amended, admits that it is a voluntary associa- 
tion, and engaged in insuring the lives of its members, and that it issued 
the beneficiary certificate referred to in the petition, and admits that 
plaintiff made and defendant declined the tender of the assessment on the 
day named, and that plaintiff had paid former assessments as set out in the 
petition, but denies that the refusal to accept this payment was in repudia- 
tion of its contract with the plaintiff, and denies that plaintiff complied 
with his contract, or that defendant unjustifiably or unlawfully refused to 
accept the tender. 

The answer pleads certain sections of its constitution and by-laws, 
from which it is averred the refusal to accept the assessment is justified. 

The preamble of the constitution is first set out, which designates the 
purpose of the defendant brotherhood as an unincorporated association, 
and limits the membership to railroad trainmen, a class of persons engaged 
in a hazardous calling. Section 1 of the constitution provides for a lodge 
system; provides that no profit is to be made, but that a monthly assess- 
ment of members is to be made from which benefits are to be paid in case 
of death. The answer then sets out sections 6, 9, 42, 43, 44, 79, 85, and 86 
of the constitution, and numbers 8, 9, 10, and 11 of the general rules, Sec- 
tion 6 defines the authority of the Grand Lodge. Section 9 defines the 
authority of the president of the Grand Lodge and in part is as follows: 


“He shall be empowered to adjust all grievances referred to him in 
conformity with the general rules. He shall interpret all laws pertaining 
to the brotherhood and shall decide all controversies or appeals referred 
to him by subordinate lodges or members thereof. Such decisions shall be 
final, unless reversed by the board gf directors at their first: meeting after 
such decisions have been rendered. * * * He shall have power to sus- 
pend or remove any subordinate lodge officer for a sufficient cause. * * * 
He may issue dispensations not inconsistent with this constitution to facil- 
itate the business of the brotherhood.” 


Section 42, so much as is here pertinent, follows: 


“The charter of any subordinate lodge may be suspended or revoked 
by the president of the grand lodge for any of the following reasons: 
Improper conduct, refusal or neglect to conform to the Constitution and 
general rules and regulations of the brotherhood; neglecting or refusing 
to make its returns and reports; * * * for neglecting or refusing to 
bring an officer or member to trial when directed to do so by the president; 
or for failing to impose the penalties provided for by the constitution on 
members convicted of any misdemeanor; * * * but the charter shall 
not be suspended for any of the foregoing reasons until the lodge has been 
notified and an opportunity given to answer charges made against it. 
Should a lodge refuse to answer charges made against it, the charter shall: 
be suspended or revoked as the president may determine.” 


Section 43 provides that a lodge shall become defunct if the charter 
of same has been surrendered or reclaimed. Section 44 provides that a 
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member of a defunct lodge may be granted a dispensation to join another 
lodge upon application to the president of the Grand Lodge, such dispensa- 
tion to be treated as a card of withdrawal when presented to a lodge for 
admission. Section 79 provides that the constitution and general rules 
shall govern all beneficiary certificates already issued or to be issued. 
Section 85 provides that the constitution and general rules shall be inter- 
preted according to their “most plain and obvious meaning,” doubts aris- 
ing to be decided by the president of the Grand Lodge. Section 86 pro- 
vides for the changing of the constitution and general rules by the Grand 
Lodge. 

The general rules pleaded, in substance, are as follows: Nos. 8, 9, 
and 10 provide for a method for members of the organization to take up 
and adjust grievances with their employers by amicable conferences, Rule 
No. 10 provides also that the president of the Grand Lodge, with cer- 
tain other officials, shall have authority to appropriate the funds of the 
organization necessary to prosecute strikes, General rule No. 11, about 
which much of this controversy hinges, is as follows: 


“Any member or members inciting a strike, or participating therein, 
except as provided in general rule No. 10, shall, upon conviction thereof 
be expelled. The lodge under whose jurisdiction an unauthorized strike 
occurs shall, within ten days thereafter, cause charges to be preferred 
against any and all members engaged in such strike. While under charges 
for engaging in an unauthorized strike no member shall be granted a 
traveling, transfer or withdrawal card. If within ten days the lodge does 
not cause charges to be preferred against members engaged in the unau- 
thorized strike, the charter of the lodge may be revoked by the president 
of the Grand Lodge, who may transfer to other lodges the members not 
participating in such strike.” 


The answer, reverting again to the constitution of the lodge, sets 
out section 74, which in part, is as follows: 


“No claim shall be paid by the general secretary and treasurer unless 
the member to whom the certificate was issued was in gocd standing on 
the grand register at the time of his death, * * *” 


Section 123 of the constitution: 


“Membership by dispensation may be gained by depositing a dispensa- 
tion from the president of the Grand Lodge, which shall be received and 
acted upon in accordance with the laws governing admissions by with- 
drawal cards.” 


Section 157 provides for application for withdrawal cards and the 
granting thereof. 

After setting out the above provisions of defendant’s laws, the an- 
swer alleges that plaintiff prior to April 8, 1920, was a member of lodge 
No. 472, located in the city of St Louis, and as such was subject to the 
laws and rules of the defendant association; that the defendant on Feb- 
ruary 1, 1918, entered into an agreement with the Terminal Railroad As- 
sociation of St. Louis with respect to hours and wages, etc. It is alleged 
that this schedule was not to be changed except on 30 days’ nottce from 
either party; that plaintiff, a member of the St. Louis lodge, and in the 
employ of said railroad association as trainman, together with the other 
members of the subordinate lodge, withdrew their employment from said 
railroad and engaged in an unauthorized strike contrary to the aforesaid 
agreement. It is then alleged that this subordinate lodge was notified by 
the president of the Grand Lodge to terminate the strike, and that a fail- 
ure to do so would result in the withdrawal by the president of its char- 
ter; that plaintiff and the other members refused to desist in the strike, 
and, as said subordinate lodge failed and refused within 10 days to cause 
charges to be preferred against plaintiff and such members of the lodge, 
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as required by general rule No. 11, the president of the Grand Lodge un- 
der such rule No. 11 revoked the charter, and under section 43 of the con- 
stitution of the order said lodge became defunct. 

The answer further alleges that the president of the Grand Lodge, 
under sections 9 and 85 of the constitution, “did interpret said constitu- 
tion, laws and general rules, and decided that general rule No, 11 was the 
only law and rule applicable to the emergency caused by the said unau- 
thorized strike, * * * and the failure and refusal of the said lodge 
472 to prefer charges against the said plaintiff and said officers and mem- 
bers, and that said general rule No. 11 was intended to and did give the 
said president full power and authority to revoke and reclaim the charter 
of any subordinate lodge which should fail and refuse to prefer charges 
against its members engaging in such unauthorized strike within 10 days 
after having its attention directed thereto in writing by said president.” 
The answer avers that such interpretation had been given the laws of the 
organization for many years, and was accepted and acquiesced in by the 
Grand Lodge and subordinate lodges; that the subordinate lodge had been 
notified that the charter had been withdrawn, giving the reasons therefor, 
and directing plaintiff and the other members of the subordinate lodge 
to apply for dispensation and transfer in accordance with section 44, 
supra; that plaintiff failed to fill out and return any application for such 
transfer. 

Finally, it is charged that plaintiff therefore was not at the time 
named in the petition a member in good standing, that he had forfeited 
his membership and all rights under the laws of the order, and that his 
beneficiary certificate is null and void. ’ 

We are met at the outset with a disputation of counsel as to a proper 
classification of the defendant association. Defendant, appellant here, in- 
sists that it is exempt from the general insurance laws of the state under 
section 6398, Revised Statutes 1919, which defines and exempts fraternal 
benefit societies from the general insurance laws, and that, since the mem- 
bership in the organization is limited to those of hazardous occupation, it 
is exempt from the provisions of the fraternal beneficiary insurance stat- 
utes of the state, and therefore, it is argued, the contract of insurance in 
this case must be construed not more strongly’ against the appellant, but 
in accordance with the fair and reasonable meaning and intention of the 
parties as expressed. in the contract. 

[1] The defendant organization is, as it appears, first, a trade union, 
or labor organization, and with that feature we are not here concerned, 
but as such it issues to its members contracts known as certificates for 
benefits to be paid to a beneficiary in case of death of the insured mem- 
ber. The organization insures the lives of its members for a specific sum 
to be paid as a monthly assessment. The contract between the plaintiff 
and the defendant, if a contract at all, is one for insurance. It is an obli- 
gation to pay the beneficiary of the certificate a certain sum of money 
in the event of the death of the insured. We hold that, if this contract 
is reasonably open to two constructions, the one most favorable to the in- 
sured must be adopted, whatever the classification of the defendant may 
be in the calendar of fraternal organizations. Mathews v. Modern Wood- 
men, 236 Mo. 326, 139 S. W. 151, Ann. Cas, 1912D. 483; Cunningham v. 
Union Cas. & Surety Co., 82 Mo. App. 607; Souders v. Commonwealth 
Cas. Co. (Mo. App.) 246 S. W. 613; Stix v. Indemnity Co., 175 Mo. App. 
171, 157 S. W. 870; Still v. Insurance Co.. 185 Mo. App. 550, 172 S. W. 
625; 1 Joyce on Insurance (2d Ed.) 574, 575, 581. 

[2] There is ample authority in this state for the principle that, if 
the payment of an assessment on an insurance contract is refused, and the 
insurer refuses to perform its contract, then the insured has the right to 
rescind the contract and sue to recover the assessments or premiums paid. 
McKee v. Pheenix Ins. Co., 28 Mo. 383, 75 Am. Dec. 129; Tutt v. Coven- 
ant Mutual Life Ins. Co., 19 Mo. App. 677; Suess v. Life Ins. Co., 64 Mo. 


26——-Vol, LXI. * 
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App. 1. Plaintiff and the other members holding insurance certificates in 
defendant organization have a property right growing out of such con- 
tract which cannot be taken away from such members except for a for- 
feiture expressed in the contract or the laws of the order applying thereto. 

[3] Defendant’s answer relies upon expulsion; the answer must there- 
fore show some definite affirmative action by defendant taken in strict 
accordance with its laws to destroy such right. There must be alleged 
some law of the order under which plaintiff could be and was expelled 
which carried with it a forfeiture of his rights under the certificate. Now, 
it is contended by appellant that plaintiff was expelled, and accordingly 
lost all rights in this policy, because the president of the organization 
revoked the charter of the local lodge for misconduct of the lodge in rela- 
tion to a strike, and because this plaintiff did not in time make application 
to join some other subordinate lodge. Under rule No. 11, supra, it is 
provided that, if a member engages in an unauthorized strike, he “shall, 
upon conviction thereof, be expelled.” Conviction carries with it the ne- 
cessity of filing charges and affording the accused an opportunity to be 
heard. Plaintiff was not confronted with charges, nor was he tried for 
engaging in an unlawful strike. This rule (11), as will be seen, does not 
provide a penalty to be imposed on the offending member, even after con- 
viction, to the extent that his life insurance contract shall be forfeited. 

It is against the policy of cur law to allow an insurance company or a 
society issuing insurance contracts to arbitrarily forfeit without a trial 
or opportunity to defend a contract of insurance issued by same, for the 
rights of such policy or certificate holders stand on contract, and one that 
embraces a property right. Where the expulsion carries a defeat of the 
insurance with it, the member of the organization must be afforded every 
opportunity to-protect his rights unless such right is denied by the con- 
tract or laws of the erganization made a part of the contract. Ludowiski 
v. Polish Roman Catholic, etc., Society, 29 Mo. App. 337; Slater v. Su- 
preme Lodge, 76 Mo. App. 387; Golden Star Lodge v. Watterson, 158 Mich. 
696, 123 N. W. 610, 133 Am, St. Rep. 404; Swaine v. Miller, 72 Mo. App. 
446. It should be observed that in the instant case neither the certificate, 
which is referred to as being in usual form, nor the organization’s con- 
stitution or by-laws, provides for. an ipso facto expulsion of a member 
who engages in an unlawful strike. Nor do the constitution and laws of 
the organization provide a penalty if a member of a defunct lodge fails 
to apply or join another subordinate lodge, although provision is made in 
case of nonpayment of assessments, fixing a penalty of ipso facto suspen- 
sion, and no provision is made for the payment of assessments by the 
members of a defunct lodge. 

Learned counsel for respondent in their brief set out section 144 of the 
constitution of the order, which provides for a trial of a member before 
expulsicn may follow. However, such is not in the pleadings, and is not 
before us. The president of the Grand Lodge has interpreted rule No. 11 
to mean that he possessed the power to revoke the charter of the lodge 
without notice in case of an emergency, and that all members therein be- 
came expelled by such action. Leaving aside the rule requiring trial which 
respondent says is omitted from the defendant’s answer, we cannot escape 
the conclusion that rule No. 11 contemplates notice, charges, and a trial, 
and the view is not justified that the president has the power to construe 
this rule to mean that conviction may be arbitrarily made by him without 
any notice to the member. But, as said before, the rule nowhere provides 
that, in the event a member fails to make application after his lodge be- 
comes aefunct, he is thereby ipso facto suspended, as obtains in the event 
such member fails to pay his assessment. Section 42 of the constitution, 
which seems to cover the matter of suspension of lodges and the revoca- 
tion of lodge charters, definitely provides for notice and trial; but this 
section was not depended upon by the president of the Grand Lodge in 
this case. 
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Learned counsel for appellant in his reply brief concedes the follow- 
ing: 

“It is true that the laws of appellant association do not specifically 
state in so many words that a member forfeits all his rights ‘ipso facto’ 
by participating in an ‘unauthorized strike.’ It is also true that the laws 
do not specifically state in so many werds that a member whose lodge has 
lost its charter loses all rights by failing to transfer within thirty days, 
but the intention of the parties in this case is so obvious and clear that 
such provisions would not have made it any cleare1.” 


Counsel, however, clings to the argument that, because ities is 
not an insurance company, nor an “ordinary fraternal beneficiary associa- 
tion,” that therefore the contract should be construed to mean that a mem- 
ber forfeits all his rights, including his insurance rights “ipso facto” by 
participating in an unauthorized strike. We are not disposed to subtract 
the force of a single word from the constitution and laws of the order. 
We are not authorized, however, in this suit, which involves the construc- 
tion of a policy or certificate for life insurance, to resolve a doubtful con- 
struction in favor of the insurer and against the insured. The converse 
is true. The contract does not, and so appellant’s counsel admits, provide 
“that a member forfeits all his rights ipso facto by participation in an 
unauthorized strike,” and we are not permitted to read such provision into 
the contract. We must in this character of case be able to put our finger 
on some provision of the contarct, with the constitution and rules of the 
organization drawn in, which clearly gives the right to forfeit this certifi- 
cate, and, further, it must definitely appear that such forfeiture of the 
rights under the policy w was in fact regularly consummated by the defend- 
ant. 

It does not follow that, because the charter of the local lodge was re- 
voked, or because plaintiff had been deprived of the right to participate in 
the meetings of the order, that plaintiff has not certain rights under his 
certificate of insurance, and that such rights may be protected by the 
courts. Crutcher v. Order Railway Conductors, 151 Mo. App. 622, loc. 
cit. 630, 132 S. W. 307. We have examined the other points made by 
learned counsel for appellant, and conclude they are not well founded. 

We hold that the court below properly ruled the plaintiff’s demurrer, 
as defendant’s answer does not, in our opinion, set forth facts sufficient in 
law to constitute a defense to plaintiff's cause of action, 

Accordingly the judgment is affirmed. 

Allen, P. J., and Becker, J., concur. 


——_~- <> 


McNAMARA v. KNIGHTS OF COLUMBUS. 


(New York Supreme Court, Appellate Division, Fourth Department, Sep- 
tember 26, 1923.) 


201 New York Supplement, 235. 


1. INSURANCE—INTERPLEADER—PROCEEDS OF LIFE POLICY 
BELONG TO BENEFICIARY, AND NOT TO INSURED’S ES- 
TATE; INSURER, SUED BY BENEFICIARY, NOT ENTITLED 
TO HAVE INSURED’S EXECUTOR OR TESTAMENTARY 
TRUSTEE SUBSTITUTED AS DEFENDANT. 


The proceeds of a life policy belong to the beneficiary, and are not assets 
of the insured’s estate, and do not pass under his will, and in an action by 
the beneficiary against the insurer the imsurer is not entitled to an order 
substituting the executor or testamentary trustee as sole defendant. 

(For other cases, see Insurance, Dec. Dig. § 585[1]; Interpleader, 
Dec. Dig. § 8[1].) 
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2. INTERPLEADER—NOT PERMITTED, UNLESS ADVERSE 
CLAIM OF THIRD PERSON SHOWN TO HAVE REASON- 
ABLE FOUNDATION. 

An order of interpleader, substituting a third person as sole defendant, 
will not be made, unless the adverse claim of such third person is shown 
to have some reasonable foundation. 

(For other cases, see Interpleader, Dec. Dig. § 8[2].) 


Appeal from Special Term, Oneida County. 

Action by Daniel L. McNamara, by Katherine McNamara, his guardian 
ad litem, against the Knights of Columbus. From an order granting a mo- 
tion for an order of interpleader, plaintiff appeals. Order reversed and 
motion denied. 


Argued before Hubbs, P. J., and Clark, Davis, Sears, and Crouch, JJ. 


Curtin & Curtin, of Utica, for appellant. 
Fitzgerald & Smith, of Utica, for respondent. 


Per Curtam. Plaintiff seeks as the beneficiary named in a policy of 
life insurance to recover the amount thereof. On defendants motion an 
order of interpleader was made, substituting as sole defendant Paul J. Mc- 
Namara, “as executor of the last will and testament of Daniel. McNamara, 
deceased, and as testamentary trustee for Daniel L. McNamara, an infant 
under the will of Daniel McNamara, deceased.” 

[1, 2] Just how Paul McNamara can be testamentary trustee under 
the will in question is not clear. See Surrogate’s Court Act (Laws 1920, 
c. 928), § 314, subd. 6. There is no trust created by the will, nor is Paul 
J. McNamara named as trustee. But neither as executor nor as testa- 
mentary trustee has he any interest in the proceeds of the policy sued on. 
The plaintiff is the sole beneficiary named in the policy, and is entitled to 
the proceeds as against the estate of the assured. 

Such proceeds were no part of the assets of the estate and did not 
pass under the will. There is no basis or color for the claim of the ex- 
ecutor and trustee. Hence there was no hazard to the respondent in pay- 
ing plaintiff and disregarding such claim. It is still the rule that an ad- 
verse claim must be shown to have some reasonable foundation before 
interpleader is permitted. Pouch v. Prudential Ins. Co., 204 N. Y. 281, 
97 N. E. 731, Ann. Cas. 1913C, 1191; Hanna v. Manufacturers’ Trust Co., 
104 App. Div. 90, 93, 93 N. Y. Supp. 304. 

The order should be reversed, with $10 costs, and the motion denied, 
with $10 costs. 

—————_-- 


CHROSNIAK v. METROPOLITAN LIFE INS. CO. 
(New York Supreme Court, Trial Term,.Erie County. July 21, 1923.) 
201 New York Supplement, 211. 


1. INSURANCE—EVIDENCE HELD TO SHOW THAT INSURED 
EMPLOYEE QUIT WORK BECAUSE OF STRIKE, AND THAT, 
NOT HAVING APPLIED FOR INDIVIDUAL POLICY, POLICY 
TERMINATED. 

In an action on a “group” policy, which provided that, on termination 
of active ernploment, the policy should automatically terminate unless the 
employee within 31 days after such termination shall apply for’an indi- 
vidual policy, evidence held to show that deceased employee, who had not 
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applied for an individual policy after failing to report to work, quit work 
because of a strike and not because of illness, and his beneficiary was 
therefore not entitled to recover on the policy. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


2. INSURANCE—UNDER GROUP POLICY PROVISION, NO CAN- 
CELLATION BY INSURER NECESSARY TO TERMINATE 
POLICY ON TERMINATION OF EMPLOYMENT. 

Under a group policy providing that on termination of active employ- 
ment by an insured employee, his insurance shall automatically termi- 
nate and the insurer shall be released from further liability thereon, un- 
less within 31 days of the termination of his employment he applies for and 
pays the premium on an individual policy, an insured employee is bound 
to know his rights as respects demanding an individual policy on leaving 
his employment and no cancellation by the company is necessary. 


(For other cases, see Insurance, Dec. Dig. § 177.) 


3. INSURANCE— UNDER POLICY PROVISION ACTIVE EM- 
PLOYMENT HELD TERMINATED BY VOLUNTARILY QUIT- 
TING WORK AS WELL AS BY DISCHARGE. 

Under a group policy providing that on “termination of active employ- 
ment the insurance of any discontinued employee” automatically terminates, 
“active employment” may be terminated by voluntarily quitting work as 
well as by being discharged. 


(For other cases, see Insurance, Dec. Dig. § 177.) 


Action by Florence S. Chrosniak against the Metropolitan Life Insur- 
ance Company. Judgment for defendant. 


Frank J. Fitzpatrick, of Buffalo, for plaintiff. 
Maulsby Kimball, of Buffalo, for defendant. 


Harry L. TAytor, J. When this cause came on for trial, counsel 
waived a jury and submitted the whole matter to the court. It was an 
action upon a $1,000 insurance policy, in terms contracting to pay to the 
plaintiff $1,000 upon the death of her husband. It appears that plaintiff’s 
husband belonged to an International Railway Company Benevolent Asso-~- 
ciation, he being an employee of said International Railway Company. 
The defendant had issued what is known as a “group” insurance policy, 
premiums being paid by employees of the International Railway Company 
and said company paying an amount corresponding to the amount paid by 
each member. The policy provides (paragraph 6 of ‘Provisions and 
Benefits”) that the company will issue an individual certificate showing 
insurance protection entitling the employee, in case of termination of em- 
ployment with the employer, to have issued to him, on application to the 
company within 31 days after such termination of employment and upon 
appropriate payment of premium, an individual policy of life insurance. 
In the case at bar no such individual policy was issued to the deceased and 
none was applied for. 

The said “group” policy further provides in said paragraph 6 that— 

“Upon termination of active employment the insurance of any discon- 
tinued employee under this policy automatically and immediately terminates 
and the company shall be released from any further liability gf any kind 
on account of such person unless an individual policy is issued in accordance 
with the above provision.” 


The deceased quit working for the International Railway Company on 
the night of July 1, 1922. After proof presented before me the plaintiff 
now claims: 
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(1) That under the circumstances, the employment of the deceased 
continued to July 10th at any rate, so that the deceased was entitled to an 
individual certificate and policy up to August 10th. 

(2) That the defendant company never canceled the policy as to the 
deceased nor discharged him from its employment. 

. (3) That the company waived any defense by the letter of August 
18th. 

(4) That the deceased quit work and remained away from work from 
July lst to the time of his death, on August 2d, solely because of illness. 

[1] However, from the testimony presented I am convinced that the 
deceased was a member of the union which called the strike of Interna- 
tional employees; that he attended a meeting of the union after July 2, 
1922; that the deceased quit work at the time the strike was called, that 
he never reported for work thereafter and that he never reported himself 
sick; that no application for benefits or for an individual certificate or 
policy was made by the deceased; that the deceased paid no premiums after 
July 1st nor the company in his behalf, and that the company did not pay 
deceased for working after July 1st. The claim that deceased quit work 
on account of illness is supported simply by the testimony of the plaintiff 
that he was ill in bed all the time from July 2d until the time of his death. 
The testimony of no physician nor of any one else is presented in corrobo- 
ration, and I cannot find in favor of plaintiff in that behalf. 

[2, 3] The deceased was legally obligated to know his rights in the 
matter of demanding an individual policy, as no cancellation by the com- 
pany was necessary to advise him as to that. It is idle to contend that 
“active employment” under this group policy cannot be terminated as 
well by the voluntary quitting of the employee as by his being discharged. 
I am well satisfied that this dceased quit work July lst and remained con- 
tinuously away from work because this strike was called and for no other 
reason; that all his conduct after July 1st indicates that; that he thus 
terminated his active employment; and that the correspondence among the 
railway company, the benefit association, the defendant, and the plaintiff— 
as indicated by the exhibits—manifests merely a disposition on the part of 
the defendant to deal fairly in general in handling an unusual and difficult 
situation, and does not establish any waiver of rights by the defendant nor 
any admission that deceased remained in the employment of the Interna- 
tional Railway ‘Company after July lst. 

I am thoreughly in accord with the principle that insurance policies 
should be strictly enforced against those who make and deliver them un- 
less a reason clearly appears for nonenforcement; however for the reasons 
stated, I find that judgment herein should go for the defendant. 


SO 


HARRISBURG TRUST CO. v. MUTUAL LIFE INS. CO. OF 
NEW YORK. 


(Supreme Court of Pennsylvania. June 23, 1923.) 
122 Atlantic Reporter, 292. 


1. INSURANCE—DELIVERY OF POLICY TO AGENT WITH DI- 
RECTIONS TO COLLECT PREMIUM HELD NOT DELIVERY 
TO INSURED. 


Where a policy of insurnce was issued upon the life of M., and the 
policy was delivered to W., charged with the condition to deliver it to M. 
only on receipt of the premium, and it appeared that W. kept the policy 
until M. should return from a journey, there was no delivery where the 
premium had not been paid, regardless of whether W. was the agent of the 
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insurance company or of M., and M.’s administrator could not recover on 
the policy on the basis that a delivery had been made, and that payment of 
the premium had been waived. 


(For other cases, see Insurance, Dec. Dig. § 137[1].) 


2. INSURANCE—LIFE POLICY CAN BECOME EFFECTIVE WITH- 
OUT PAYMENT OF FIRST PREMIUM ONLY WHEN UNCON- 
DITIONALLY DELIVERED. 


It is only in those cases where there has been an unconditional deliv- 
ery of the life insurance policy that the policy can become effective without 
payment of the first premium. 


(For other cases, see Insurance, Dec. Dig. § 137[1].) 


3. INSURANCE— AGENCY; PERSON TO WHOM POLICY DE- 
LIVERED HELD AGENT OF INSURER, AND NOT OF IN- 
SURED. 


Where M. authorized W., who was an ansurance agent, to procure in- 
surance on his life from another company than that which W. represented, 
and W. procured defendant company to issue a policy on M.’s life, agree- 
ing with defendant’s general agent that he should be made an agent of 
defendant company so that he might participate in the first premium paid, 
but W. failed to obtain a license from the state insurance department be- 
fore the death of M., at which time he held the policy without having col- 
lected the premium from M., held, that W. was the agent of the defendant 
insurance company, in view of Act July 12, 1913 (P. L. 745; Pa. St. 1920, 
§§ 12396-12398), relating to insurance brokers; and, since there has been 
no delivery of the policy to insured, no recovery thereon could be had. 


(For other cases, see Insurance, Dec. Dig. § 137[1].) 


Appeal from Court of Common Pleas, Dauphin County; Wm. M. 
Hargest, President Judge. 

Action by the Harrisburg Trust Company, administrator of the estate 
of James Magee, II, deceased against the Mutual Life Insurance Company 
of New York. Judgment for defendant, and plaintiff appeals. Affirmed. 


Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kep- 
hart, Sadler, and Schaffer, JJ. 


Spencer G. Nauman and J. E. B. Cunningham, both of Harrisburg, for 
appellant. 

A. G. Dickson, of Philadelphia, and Berne H. Evans, of Harrisburg, 
for appellee. 


SCHAFFER, J. W. N, Wickersham was a life insurance agent represent- 
ing the State Mutual Life Insurance Company, and had placed a policy in 
that company on the life of James Magee, who was desirous of procuring 
additional insurance, and, on Wickersham’s representation that he could 
obtain it in other companies, authorized him to do so. Wickersham opened 
negotiations with Dickey, general agent of the defendant company, and 
as a result the policy in suit for $50,000 was issued. To enable him to 
share in the premium to be paid Wickersham signed an application to 
become an agent for the defendant company, and was so appointed by 
Dickey. Owing to delay in forwarding his application and appointment to 
the state insurance department he did not receive his license to act as such 
until after Magee’s death. It was arranged between Dickey and Wick- 
ersham that the latter should receive either 50 per cent. or 70 per cent. of 
the first premium, depending upon circumstances not necessary to detail. 
Magee, after signing the application for the insurance, on August 14, 1919, 
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- his home on a trip to the Pacific Coast. The policy is dated September 
11th. 

On receipt of it from the company, Dickey turned the policy over to 
Wickersham, as its agent, accompanied by the statement to him in writing, 
so Dickey testified, that it was handed to him for delivery and collection, 
and that it must not be delivered unless the insured was in good health. 
Wickersham denies that he received such instructions, and that he was the 
agent of defendant but asserts he was the representative of Magee, and 
received the policy in his behalf. He admits, however, that when Dickey 
handed it to him, the former said, “There you are; get the check.” 
Wickersham had not heard anything from Magee from the time the latter 
left home on August 14th, except as to the probable date of his return. He 
said that after receiving the policy he put it in his (Wickersham’s) desk 
and left it there awaiting Magee’s arrival. With the policy still in his 
possession he learned of Magee’s death, and notified the latter’s business 
manager of the fact that he had the policy, and received a check from him 
for the amount of the first premium, from which he (Wickersham) de- 
ducted one-half, and remitted the other half to Dickey in payment, as he 
stated, of “net premium,” which was refused, and the check returned. 
The company, having been called on for payment of the policy, refused to 
honor the demand on the grounds that the first premium had not been paid 
and the policy had not been delivered, whereupon this suit was brought by 
Magee’s administrator, based on the allegations that the payment of the 
premium had been waived by the company, and the policy had been un- 
conditionally delivered to Wickersham as agent for Magee. On the trial 
of the issue the jury disagreed and, upon motion of the defendant, it having 
submitted a point for binding instructions at the close of the testimony, 
the learned president judge of the court below, under warrant of the act 
of April 20, 1911 (P. L. 70; Pa. St. 1920, §§ 2690, 2691), entered judgment 
for defendant, on the ground that a waiver of payment of the first premium 
was in violation of the act of July 12, 1913 (P. L. 745; Pa. St. 1920, 
§§ 12396-12398). From this judgment plaintiff appeals. 

In his application for the policy made part of the contract of insurance 
Magee had stipulated: 


“The proposed policy shall not take effect unless and until the first 
premium shall have been paid during my continuance in good health, and 
unless also the policy shall have been delivered to and received by me 
during my continuance in good health.” 


[1] The first premium not having been paid, plaintiff could not set 
up a claim to recovery on the basis of a delivery of the policy and an alle- 
gation that payment had been waived by the company. Appellant pro- 
duces to us no evidence of a waiver unless it is embodied in what took 
place between Dickey and Wickersham when the latter received the policy. 
Wickersham testified to nothing said at that time about a waiver of pay- 
ment of the premium; quite to the contrary, he said that, when the policy 
was handed to him by Dickey, it was with directions to “get the check.” 
However he be regarded, whether as the agent of the company or of 
Magee, Wickersham received the policy charged with the condition to de- 
liver it only on receipt of the premium, and as this condition was not per- 
formed, there was no delivery. That Wickersham himself understood he 
was not to deliver until he received the premium is borne out by the fact 
that he held on to the policy awaiting Magee’s return, very probably to 
see that the other condition of delivery, that Magee was in good health at 
that time, was met. That Wickersham did not construe what had taken 
place between him and Dickey as a waiver of payment of the premium is 
shown by the fact that he endeavored to pay it after Magee’s death. If 
payment had been waived there was no occasion for this sudden remittance; 
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and the deduction of the amount due for the premium would have been 
made at the time the policy was paid. 

[2] It is not necessary now to decide whether an insurance company 
can waive the requirement that the first premium shall be paid, in view of 
the declared policy of the state, evidenced by the act of June 1, 1911 (P. 
L. 581; Pa. St. 1920, § 12233 et seq.), that it must be paid in order to make 
the policy effective. That act provides (page 591, § 25 [section 12259]) : 


“Nor shall any such policy, except policies of industrial insurance, 
where the premiums are payable monthly or oftener, be issued or deliv- 
ered unless it contains in substance the following provisions: ‘First—A 
provision that all premiums shall be payable in advance, either at the home 
office of the company or to an agent of the company, upon delivery of a 
receipt signed by one or more of the officers of the company, who shall be 
named in the policy.” 


In any event, it is only in those cases where there has been an uncondi- 
tional delivery of the policy that it becomes effective without payment of 
the first premium. 

“Where the contract is otherwise complete, an unconditional delivery 
of the policy operates as a waiver of the prepayment of the premium, not- 
withstanding an express provision therein that the company shall not be 
liable until the premium is actually paid.” Joyce on Insurance, § 79. 


Our own rule does not go as far as the text-book authority just 
quoted. In Maryland v. Royal Ins. Co., 71 Pa. 393, it was held that, by 
giving the policy and receipt to an insurance broker, the company gave him 
no authority to deliver them without payment of the premium. What was 
said in that case (71 Pa. at page 396) is most applicable to the one con- 
fronting us: 


“It [the policy] was delivered to him [the broker] to be handed over 
if the premium was paid. The company did not charge him with the pre- 
mium or keep any account with him. Thus by their own showing, the com- 
pany in handing over the receipt and policy, gave Thompson no auhority 
to deliver it to them [the applicants for insurance] without payment of 
the premium. The policy by its own terms declared that ‘No insurance 
proposed to this company is to be considered in force until the premium 
and duty are actually paid. * * * Having no authority to deliver with- 
out payment of the premium ,it is obvious Thompson’s willingness to do 
so, or to give credit, can create no contract with his principals. * * * 
What was testified, therefore, about the company’s having accepted the risk, 
and having delivered the receipt and policy to Thompson, as the broker and 
mutual agent of the parties, creates no contract.” 


[3] The conclusion forces itself upon our minds that in receiving the 
policy charged with the duty of obtaining the premium Wickersham was 
regarded by Dickey as the agent of the company, and he had the-right to 


so regard him, because Wickersham had signed the application to be an - 


agent, and had been appointed by Dickey, notwithstanding the fact that the 
formal license from the insurance department had not been issued to him. 
To hold otherwise would necessitate the conclusion that Dickey and Wick- 
ersham were conniving through the subterfuge of a pseudo agency to evade 
the provisions of the act of July 12, 1913 (P. L. 745), which provides in 
its first section (Pa. St. 1920, § 12396) : 


“That no insurance company * * * by itself or any other party, 
and no insurance agent, solicitor, or broker, personally or by any other 
party, shall offer, promise, allow, give, set off, or pay, directly or indirectly, 
any rebate of, or part of, the premium payable on the policy, or on any 
policy or agent’s commission thereon * * * or other benefit, founded, 
arising, accruing or to accrue thereon or therefrom * * * or any paid 
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employment or contract for services of any kind, or any other vauable 
consideration or inducemnt, to or for insurance on any risk in this com- 
monwealh, now or hereafter to be written, which is not specified in the 
policy contract of insurance: * * * provided, that nothing in this sec- 
tion shall be construed to prevent the taking of a bona fide obligation, with 
legal interest, in payment of any premium,” 


with a further provision making a violation of the section a misdemeanor, 
subject to fine and imprisontnent. The second section (section 12397) pro- 
vides : 

“No insured person or party, or applicant for insurance, shall directly 
or indirectly, receive or accept, or agree to receive or accept, any rebate of 
premium, or of any part thereof, or all or any part of any agent’s, solicitor’s, 
or broker’s commission thereon, or any favor or advantage, or share in 
any benefit to accrue under any policy of insurance, or any valuable con- 
sideration or inducement, other than such as are specified in the policy.” 


A violation of this section is also made a misdemeanor, subject to fine 
and imprisonment. As was said by Judge Linn, speaking for the Superior 
Court in Landy v. Phila. Life Ins. Co., 78 Pa. Super. Ct. 47, 54, in which 
the act was being considered: 


“The contention that the policy, though carried away by the agent, was 
nevertheless in force from its date, could not be maintained because section 
1 of the act of July 12, 1913 (P. L. 745), in effect at the time, prohibited an 
agent from giving any inducement to insurance or in connection therewith, 
which is not specified in the policy, to any party or applicant for insurance, 
and in section 2 likewise made it a misdemeanor for such party to accept 
or agree to accept such favor. In that view of her contention, appellant 
could not recover, because, to show payment of the premium—a payment 
necessary to make the contract effective—she must disclose and base her 
right to recover upon a transaction in which her conduct and the agent’s 
are both expressly prohibited; the law will not aid her in such case.” 


While the act of June 1, 1911 (P. L. 581), was repealed by that of May 
17, 1921 (P. L. 682), the latter, re-established the provisions with which 
we have been dealing in section 410; and although the act of July 12, 1913 
(P. L. 745), was in part repealed by the same act of 1921, it makes no 
substantial change in the law; this later legislation does not apply in the 
present case. 

The receipt of the policy by Wickersham was for the purpose of de- 
livering it to Magee if he paid the premium and was in good health. Pay- 
ment not having been made, there was no contract of insurance entered 
into between the parties. 

The judgment is affirmed. 


I et 


SOVEREIGN CAMP, W. O. W., v. WALKER. (No. 2095.) 


(Court of Civil Appeals of Texas. Amarillo. June 27, 1923. Motion for 
Rehearing Dismissed on Agreement Oct. 3, 1923.) 


254 Southwestern Reporter, 497. 


1. INSURANCE—ASSAULT; EVIDENCE HELD NOT TO SHOW 
aa WAS MAKING UNLAWFUL ASSAULT WHEN 


In an action on a life policy, evidence held not to support defense that 
insured was killed while making an unlawful assault. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
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2. TRIAL—ASSAULT; ERROR IN INSTRUCTION LIMITING IN- 
SURER’S DEFENSE OF UNLAWFUL ASSAULT BY INSURED 
TO VERY TIME OF DEATH HELD CURED BY OTHER IN- 
STRUCTION. 


In an action on a life policy, defended on the ground that insured was 
killed while making an unlawful assault, any error in the instruction limit- 
ing the defense to an assault committed at the very time of insured’s death, 
which was not objected to by insurer, was cured by a special instruction 
that, if insured was killed in consequence’ of making an assault, insurer 
was not liable, 


(For other cases, see Trial, Dec. Dig. § 296[2].) 


Appeal from District Court, Oldham County; Reese Tatum, Judge. 

Action by Mrs. Virgal A. Walker against the Sovereign Camp of the 
Woodmen of the World. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


C. E. Gustavus and E. O. Northcutt, both of Amarillo, and De E. 
Bradshaw, of Omaha, Neb., for appellant. 
Chas, Ingram, of Vega, for appellee. 


Cote, Sp. C. J. Mrs. Virgal A. Walker, appellee, filed this suit in the 
district court of Oldham county, Tex., against appellant, to recover a 
judgment upon an insurance policy issued by it upon the life of David E. 
Walker, her deceased husband, in which she was named as beneficiary. 
There is no issue as to the fact that the policy was issued, and that the de- 
ceased was in good standing at the time of his death, and no issue upon 
the death of deceased. The defendant below answered, alleging that by 
the terms of the policy, and its constitution and by-laws, the policy should 
become void in the event that the insured came to his death in the com- 
mission of a crime, or in consequence of any violation of the laws, whether 
sane or insane, of the state of Texas, United States, or any other state or 
province, and further alleging that the deceased came to his death as a 
consequence of an unlawful assault with a knife upon the person of one 
H. C. Harding. This issue was tried to a jury under a charge of the 
court, in which he had properly instructed the jury as to what constituted 
an assault, except the main charge limited the defense to an assault com- 
mitted at the very time of his death. The defendant below filed an objec- 
tion to the charge upon this ground, and asked a special charge, which 
was given by the court, which, in substance, instructed the jury that, it 
the deceased had at any time before his death committed an assault upon 
the said Harding, the jury should find for the defendant. The jury, un- 
der the instruction of the court, returned a verdict for the appellee for 
the sum of $982.64, upon which verdict judgment was entered. The only 
issues presented to this court are whether the verdict of the jury was sup- 
ported by the evidence, and whether the court did not commit reversible 
error in his main charge limiting it as above stated, 

[1] The evidence is, in substance, as follows: That the deceased, 
David E. Walker, who was an employee of the said Harding, came to the 
ranch house of the said Harding and sat down upon his heels on the south 
side of a door, facing east; that the said Harding was sitting in a chair 
a little north of the door and east thereof, some 15 feet from where the 
deceased was sitting. The said Harding and his wife testified in behalf 
of the defendant below that there was rather an extended quarrel be- 
tween the deceased and the said Harding, during all of which time the de- 
ceased sat upon his heels or feet whittling; that after some criminating 
statements made by Harding the deceased arose and moved easterly, as if 
approaching the said Harding, some two or three steps, with a knife raised 
in his hand, and using violent language; that the said Harding moved be- 
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hind his chair and with a 44-caliber single action six-shooter fired rapidly 
two bullets into the body of deceased; that the deceased then backed away 
some 20 steps from where the said Harding had been sitting; and that the 
said Harding again, at close range, fired two shots into the body of de- 
ceased, firing at his head. The evidence discloses that the deceased was 
whittling just previous to the shooting, with an ordinary pocket knife, 
with a blade about 2% inches long; that he knew the said Harding carried 
a gun, and knew the character of gun that he did carry, having seen and 
examined it. The undertaker testified that he found there were four gun- 
shot wounds in the body of deceased upon his examination, and one of 
them went through the left arm just below the elbow, and grazed the 
back; that another shot entered above the left nipple, ranged downward, 
and passed out on the right side of the back below the ribs; that a third 
shot entered the left side of the neck, severing the jugular vein and the 
carotid artery; that the fourth shot entered the left side of the face about 
the nose and ranged upward, passing out at the back of the head. Hard- 
ing testified that the first two shots were fired from his hip in quick suc- 
cession, that he did not know where they entered the body of deceased; 
that the last two shots were fired in quick succession at the head of the 
deceased; and that immediately thereafter he fell and died. The testi- 
mony shows that the knife was found open about the hand of deceased 
lying upon his body. 

There was no evidence as to whether the first two shots—that is, the 
one passing through the arm below the elbow and the one entering the 
body above the left nipple—were fatal wounds; nor was there any evi- 
dence that the wounds were probed, so as to show that the ball was de- 
flected from its direct course. The evidence fails to disclose whether the 
deceased was at any time within striking distance of the said H. C. Harding 
before he was shot, and it fails to disclose whether he was nearer than 10 
feet of the said Harding before the shots were fired. 

We are unable to say that the jury was not justified in finding that 
the defense had failed to show by a preponderance of the evidence that the 
deceased made any assault whatever upon the said Harding at any time. 
Again, we are not able to say that the jury were not justified in believing, 
from the circumstances testified to by Harding and his wife, that the de- 
ceased was not shot while in the sitting position, from the range of the 
bullet that entered his left breast above the nipple. The evidence fur- 
ther discloses that, if the deceased had made any assault at all, he had 
abandoned the same, and had retreated some 15 yards or more after such 
assault, before he was shot in the head and neck, which shots the jury 
were justified in believing were the cause of the death of deceased. 

The writer is of the opinion that, if deceased had made an assault and 
abandoned it, and was fleeing and overtaken, and again shot, or overtaken 
by the said Harding with a gun in his hand, that he would have had a 
right to defend himself, and that the last shots were not the proximate 
cause of the first assault; that, if he met his death as a result of the last 
two shots fired, the original assault was not the proximate cause thereof, 
but the wrongful act of H. C. Harding, and would not, under the terms 
of the policy forfeit the same; but this last statement is not necessary to 
a decision of this case. We are therefore of the opinion that there is no 
merit in the first, third, and fourth propositions of the appellant. 

[2] The second proposition complains at the action of the court in 
limiting the defense to an assault committed at the very time that Walker 
was shot. The defendant requested, and the court gave, the following spe- 
cial charge: 


“Gentlemen of the jury, you are instructed that, if you find and be- 
lieve from the testimony that David E. Walker, just prior to his death, 
had attempted to make an assault and battery upon the person of H. C. 
Harding, or that he had made an assault, as said term is defined in the 
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general charge of the court, and in consequence thereof was killed by the 
said H. C. Harding, then you will find in favor of the defendant.” 


The giving of this special charge certainly relieved the court’s main 
charge of any vice therein complained of upon this ground. We there- 
fore overrule the second assignment of error. 

Finding no other error in the record, we are of the opinion that the 
judgment of the trial court ought to be affirmed; and it is so ordered. 

Boyce, J., and Gillespie, Sp. J., concur. 


os 


MUTUAL LIFE INS. CO. OF NEW YORK v. BROWN. 
(Supreme Court of Appeals of Virginia. Sept. 20, 1923.) 
119 Southeastern Reporter, 142, 


1. NEW TRIAL—VERDICT NOT SET ASIDE, UNLESS UNSUP- 
PORTED BY EVIDENCE, OR PLAINLY CONTRARY THERE- 
TO. 

Trial court was without power to set aside verdict, as contrary to the 
evidence, unless it was either without evidence to support it, or plainly con- 
trary to the evidence. 


(For other cases, see New Trial, Dec. Dig. § 72.) 


2. INSURANCE—PREMIUMS PAID ON LIFE INSURANCE POL- 

ICY RECOVERABLE WHEN POLICY CANCELED. 

Where insured made advance payment sufficient to pay premiums on 
life insurance policy for over seven years, but insurer canceled the policy 
after one year, the balance was recoverable as money had and received by 
action of indebitatus assumpsit, or by proceeding on motion under Code, 


§ 6046. 
(For other cases, see Insurance, Dec. Dig. § 198[1].) 


3. INSURANCE—AGENCY; ONE DEALING WITH AGENT EN- 
TITLED TO RELY ON OSTENSIBLE POWERS, WHETHER 
AGENCY GENERAL OR SPECIAL. 

One dealing with insurance agent, with no notice of any limitation on 
his powers, had right to deal with him on faith of his ostensible powers, 
whether “his agency was general or special. 


(For other cases, see Insurance, Dec. Dig. § 75.) 


4. INSURANCE—EVIDENCE HELD TO MAKE QUESTIONS FOR 
JURY AS TO AGENT’S AUTHORITY TO ACCEPT ADVANCE 
PAYMENT, AND WHETHER SUCH PAYMENT WAS 
TURNED OVER TO COMPANY. 

In action to recover advance payment of premiums on life insurance 
policy, which was subsequently canceled, evidence held to make questions 
for jury, and support findings that agent had authority to collect such ad- 
vance payment and that it was by him paid to the company. 


(For other cases, see Insurance, Dec. Dig. § 198[6].) 


5. INSURANCE—AGENT’S AUTHORITY TO COLLECT ADVANCE 
PAYMENT IMMATERIAL, WHEN HE PAID IT OVER TO 
COMPANY. 

If advance payment of premium on life insurance policy was in fact 
collected by agent, and by him paid over to the insurance company, it was 
immaterial whether he had authority to collect it or not. 


(For other cases, see Insurance, Dec. Dig. § 94.) 
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6. INSURANCE — INSTRUCTION AUTHORIZING RECOVERY 
FOR MONEY PAID DEFENDANT’S AGENT AND REMITTED 
TO DEFENDANT HELD WITHIN SCOPE OF PLEADINGS. 


As proceeding by motion to recover advance payment of premiums on 
life insurance policy, which was subsequently canceled, was in effect action 
for money had and received, instruction authorizing recovery if the money 
was collected by insurance agent and actually remitted to and received by 
the company, was within scope of pleadings. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 


7. INSURANCE—INSTRUCTION IN ACTION TO RECOVER AD- 
VANCE PAYMENT ON POLICY, WHICH WAS _ SUBSE- 
QUENTLY CANCELED, HELD NOT ERRONEOUS. 

In action to recover advance payment of premiums on life insurance 
policy, which was afterwards canceled, instruction that, if agent collected 
the money and actually remitted it to the company, and the company re- 
ceived it for payment of advance premiums, it was liable, was not erro- 
neous, as permitting recovery, though the company received the money 
from the agent as payment of advance premiums due from third persons. 


(For other cases, see Insurance, Dec. Dig. § 198[6].) 


8. TRIAL—INSTRUCTIONS TO BE READ IN LIGHT OF EVI- 
DENCE, AND ON ASSUMPTION THAT JURORS WILL AP- 
PLY LAW TO EVIDENCE. 

Instructions are to be read in light of the evidence, and on assumption 
that jurors are at least men of fair, average intelligence, and will apply 
the law given by the court to the evidence introduced before them. 


(For other cases, see Trial, Dec. Dig. § 285.) 


9. INSURANCE—INSTRUCTION PREDICATED ON INSURED’S 
FAILURE TO READ POLICY HELD MISLEADING, WHEN 
INSTRUCTIONS REQUIRED FINDING THAT INSURER AC- 
TUALLY REQUIRED ADVANCE PAYMENT SUED FOR. 

In action to recover advance payment of premiums on life insurance 
policy, afterwards canceled, where other instructions required finding that 
the money was received and accepted by insurer, it was immaterial whether 
its agent had authority to receive the money, and instruction predicated on 
his lack of authority would have been misleading. 


(For other cases, see Insurance, Dec. Dig. § 198[6].) 


10. TRIAL—INSTRUCTION HYPOTHESIZING FACTS OF WHICH 
THERE WAS NO EVIDENCE IN ACTION AGAINST INSUR- 
ANCE COMPANY HEIL.D PROPERLY REFUSED. 

In action to recover advance payment of premiums on life insurance 
policy, afterwards canceled, where there was no evidence that agent was 
not solvent, or that deed of trust given by him made collection of claim 
against him difficult, instruction hypothesizing such facts was properly re- 
fused. 


(For other cases, see Trial, Dec. Dig. § 252[14].) 


11. TRIAL—INSTRUCTION AS TO ADVANCE PAYMENTS ON 
LIFE INSURANCE POLICY PROPERLY REFUSED, AS 
BASED ON PARTIAL VIEW OF EVIDENCE. 


Where there was evidence that money paid insurance agent as advance 
payment on premiums as actually remitted to the company, instruction that, 
if his authority was only to deliver the policy and collect the first premi- 
ums, and if the money was paid to him for purpose of procuring insurance 
in such amount as could be purchased thereby, then he was insured’s agent, 
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and jury should find for defendant, was properly refused, as directing ver- 
dict on partial view of evidence. 


(For other cases, see Trial, Dc. Dig. § 253[10].) 


12. TRIAL—INSTRUCTION AS TO ADVANCE PAYMENT ON 
LIFE INSURANCE POLICY HELD SUFFICIENTLY COVERED 
BY OTHERS GIVEN. 


In action to recover advance payment of premiums on life insurance 
policy afterwards canceled, instruction that, if agent had authority only 
to deliver policy and collect first premium, and if money was paid for 
purpose of procuring such insurance as could be purchased thereby, and 
was not paid over by the agent to the company, the jury should find for 
defendant, held fully covered by an instruction given. 


(For other cases, see Trial, Dec. Dig. § 260[9].) 


Error to Law and Chancery Court of City of Roanoke. 

Proceeding by motion by H. E. Brown against the Mutual Life In- 
surance Company of New York and another. Judgment for paintiff, and 
the named defendant brings error. Affirmed. 


Frederick L. Allen, of New York City, and Hall, Wingfield & Apper- 
son, of Roanoke, for plaintiff in error. 
C. S. McNulty, of Roanoke, for defendant in error. 


Burks, J. This is a proceeding by motion under section 6046 of the 
Code, instituted by Brown against the insurance company and Brooks 
Marmon, to recover $700.18 alleged to have been paid to Marmon as agent 
of the insurance company for certain insurance in the defendant company, 
which was never furnished. There was a judgment against the insurance 
company for $604.30, to which the company assigns error. 

[1] There are four assignments of error, the first two of which are 
to the refusal of the trial court to set aside the verdict of the jury on the 
ground that it is contrary to the evidence. The trial court was without 
power to set aside the verdict on that ground, unless it was either without 
evidence to support it, or was plainly contrary to the evidence. The case 
made by the evidence as we must view it was as follows: Brooks Marmon 
had been the agent of the company at Roanoke, Va., for a number of 
years, and had authority to solicit insurance, to give information as to 
the character of the insurance written and the rates therefor, to collect the 
first year’s premiums and “premiums or advance payments” on policies for 
a limited number of years, and to deliver policies to the insured. He was 
required “to pay over all premiums or advance payments as soon as col- 
lected.” The plaintiff, Horace E. Brown, had two life policies in the de- 
fendant company, for $1,000 and $500, respectively, maturing, or upon 
which payment of premiums would cease, about May 20, 1920. He had 
borrowed money of the company on these policies, but they still had a fur- 
ther loan value of something over $700. Shortly before these policies ma- 
tured, Marmon went to see Brown, and interviewed him on the subject of 
taking out new insurance in the defendant company. He represented to 
Brown that, by using the remaining loan value of his old policies and the 
dividends on all of his policies, he could procure $2,000 of insurance on the 
ordinary life plan, and that such loan value and dividends would pay the 
premiums on the $2,000 policy for a period of 10 years, and that thereafter 
his “dividends would practically carry it the rest of the time; he would 
hardly ever have very much to pay on it.” Brown approyed the suggestion 
of Marmon, and on May 8, 1920, stood the necessary physical examination, 
and filled out and signed an application for two policies, of $1,000 each, on 
the ordinary life plan, with premiums payable annually. This application 
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was accepted, and the policies duly executed by the company and for- 
warded to Marmon, to be delivered on the payment of the premiums. In 
July, 1920, Brown applied to the company for the loan value of his old 
policies, and the company sent him, through Marmon, checks dated July 
- 23, 1920, for such loan value, payable to Brown and his wife. One of these 
checks was for $466.77, and the other $233.41, aggregating $700.18, the 
amount sued for. These checks were properly indorsed and delivered to 
Marmon to carry dut the contract Brown had previously made with Mar- 
mon. Marmon, testifying for the plaintiff, states that shortly thereafter he 
paid over to the company the first year’s premiums, amounting to $95.98, 
and later on paid the company the balance of the $700.18, to be applied to 
premiums on Brown's policies. The latter payment is denied by the com- 
pany. The rules of the company required settlement for ~olicies to be 
made within 60 days from date of physical examination, or else a new 
certificate of health to be furnished. The premiums were not paid until 
about July 23, but Marmon wrote to Love, his immediate superior, under 
date of July 29, 1920, that he delivered the policies before the 60 days 
expired and took Brown’s note, and the premium was accepted by the com- 
pany by letter under date of August 3, 1920. Brown did not examine his 
policies until March, 1921, and then found that he had credit for only one 
annual premium. In the meantime Marmon had borrowed $5,000, and 
had given a deed of trust on property belonging to him, to secure and in- 
demnify his sureties on the loan. What the financial condition of Marmon 
was at that time does not appear from the record. When the plaintiff dis- 
covered that only one payment had been made on his policies, and the com- 
pany refused to give him credit for the “advance payments” made to Mar- 
mon and canceled his policies, he demanded a return of the money he had 
paid to Marmon, as its agent, for “advance payments.” The company re- 
fused to return the money, and this action was brought to recover it. 

[2] The gist of the plaintiff's action is that he paid to the defendant 
$700.18 as advance payments on $2,000 of life insurance, which would have 
paid the premiums for over 7 years, and that the defendant furnished the 
insurance for only one year, and then canceled the policies. The result of 
the transaction, if established, left the defendant with $604.20 of the plain- 
tiff’s money in its hands, for which it had furnished no consideration, and 
which ex quo et bono belonged to the plaintiff. It was recoverable in an 
action of indebitatus assumpsit for money had and received to the use of 
the plaintiff or on motion as in this case. Robertson v. Robertson (de- 
cided at this term) 136 Va, —, 119 S. E. 140, 

[3, 4] It is undisputed that Marmon collected the $700.18 of Brown, 
to be applied to advance payments of premiums on the $2,000 insurance; 
but it is earnestly insisted by the company that Marmon was an agent of 
limited authority, and had no power to collect advance payments for the 
company, and that in receiving and collecting the checks from Brown he 
was acting as agent of Brown, and not of the company. Brown had no 
notice of any limitation upon the powers of Marmon, and had the right to 
deal with him upon the faith of his ostensible powers, whether his agency 
was general or special. Byrne v. Massasoit Packing Co., 137 Mass. 313; 
Butler v. Maples, 9 Wall. 766, 774, 19 L. Ed. 822; Reese v. Bates, 94 Va. 
321, 26 S. E. 865; Huffcut on Agency, § 104. Marmon’s employment by 
the company was by written contract, and whether or not he had authority, 
under that contract, to collect in advance more than one premium on any 
ordinary life policy, is not free from doubt. He thought and testified he 
had, and Love, the manager of the Richmond agency, which covers most of 
the state of Virginia, including Roanoke, while testifying for the company, 
admitted he had such authority provided he got the company’s receipt 
therefor, duly signed, before making the collection. While clause 1 of 
the contract only authorized Marmon to collect “first year premiums,” 
clause 5 required him “to pay over all premiums or advance payments as 
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soon as collected,” and by implication at least authorized the collection of 
“advance payments.” 

It was argued for the company that “advance payments” had reference 
to first year’s premiums; but this cannot be a correct interpretation, for 
not only is there a difference in the language used, but rule 137 of the 
company, which was made a part of Marmon’s contract, provided that in 
a policy of this kind 10 annual premiums “will be accepted in advance 
with a discount to the insured as noted below,” and the Richmond manager 
testified to the same effect. Whether or not Marmon complied with the 
conditions under which he was authorized to receive such “advance pay- 
ments” is another question. Love, the Richmond manager, testified that he 
did not. Marmon does not testify that he did nor does any other witness; 
but the testimony of Marmon on the subject of the collection from Brown, 
while not very satisfactory, is such that the jury might have inferred that 
he was in the habit of making such collections. While testifying as to the 
payment, beyond the first year’s premium on the Brown policies, he stated 
that he did collect premiums and then pay them over to the company “on 
these policies and other policies.” If the evidence of the company in con- 
flict with that of the plaintiff be discarded, and all fair inferences from the 
plaintiff's testimony be drawn in his favor, we are unable to say that the 
jury could not have found that Marmon had authority to make the col- 
lection. 

[5] But, if we are in error in this conclusion, it is immaterial whether 
he had such authority or not, if the collection was in fact made by Marmon 
on “advance payments” on the policies of Brown and was paid over by 
him to the company as such “advance payments.” On this subject the 
evidence for the plaintiff and the defendant is in direct conflict. It is true 
that Marmon said that he sent the money by check, and was unable to pro- 
duce his canceled check, for which he undertakes to give some sort of 
explanation, and that Love states that no such check was ever received, 
and there is the possibility that the check was sent and never received; 
but civil cases are not tried on possibilities, but probabilities. On a mo- 
tion to set aside the verdict as contrary to the evidence, the statement of 
Love that no such check was ever received must be regarded as in con- 
flict with the statement of Marmon that he sent it. The situation pre- 
sented a question for the jury. The testimony of Marmon, as it appears 
in cold print, is far from satisfactory. He says: 


“I paid his premium on his new policy, and at some time—I don’t know, 
I can’t say when—but in some transaction, that money went back to the 
company. 

He says he sent the money by check, and at one time stated, “I have 
canceled checks in my office,” but later, on cross-examination, admitted that 
he did not have the checks, and stated that they had been missed some time 
before the trial. The trial judge propounded to him a number of ques- 
tions on the subject. That examination was in part as follows: 
“By the Court: 


“Q. You said, when you sent checks, you also sent a report, didn’t 
you? 

“A. Yes, sir. 

“Q. Did the report show what money you were remitting in the check? 

“A. The company generally sent, or we had, those blank reports, 
monthly reports, and the policies were listed, and we would sign those and 
send them in; we would make a list of whatever was sent in. 

“Q. My question is this: You said you sent a check, and at the time 
you sent a check you sent a report, didn’t you? 

“A. Yes, sir; that is, on new business. 

“Q. Did the ‘report show what the check was sent for? 

“A. Yes, sir. 


. LXI. 
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“Q. Well, did it show what money was included in the check? 

“A. The report would show; yes, sir. 

“Q. And you say you sent this money that you received from those 
two checks that were given for the loan-—that you sent the money for 
those two checks to this company? 

“A. Yes, sir. 

“Q. At one time you said you sent the premium on the new policies 
that you took? 

“A. Yes, sir. 

“Q. And at another time you sent the balance of that money? 

“A, Yes, sir; at some other time. 

“Q. And you made a report to the company, which showed that you 
were sending them the balance of that money 

“A. Yes, sir; 1 would generally write a letter, or sometimes I wouldn't 
even do that. 

+. * * * * * 

“Q. Now, what did your report show that you paid this money over 
to the company for? 

“A. You mean this Brown? 

>. Vea, 

“A. It would show that I paid the net on the policy, and later on it 
would show that I paid the balance of the money. 

“QO. What did you pay the balance of the money for? 

“A. To go to his credit. 

“Q. To go to his credit? 

“A, Ves. iv. 

“Q. To be applied on other premiums? 

“A. To be applied on other premiums; yes, sir.” 


Counsel for the plaintiff then asked him: 


“Mr. Marmon, you had the right to collect under this contract all pre- 
miums and advance payments on policies, did you not, under the fifth 
clause here?” 


To which he replied: 
“Yes, sir.” 
Further: 


“You tell the jury that you did remit this money to the company ‘that 
you collected from Horace E. Brown? A. Yes, sir.” 


As the case appears to us,.we are not prepared to say that we would 
have found the same verdict that the jury found, but they had the advan- 
tage of seeing the witnesses and their demeanor on the stand, and of hear- 
ing, and it has been repeatedly said by this court that where there is some 
evidence to spport the verdict, it should not be set aside simply because 
the court, if on the jury, would have found a different verdict. To war- 
rant the setting the verdict aside, it must be either without evidence to 
support it, or plainly contrary to the evidence. 

The question involved was peculiarly one for trial by jury. An able 
trial judge has refused to set the verdict aside, and the record does not 
disclose such a state of facts as warrants interference by this court. 

[6-8] Exception was taken to the action of the trial court in giving 
the following instruction for the plaintiff, designated instruction A: 


“The court instructs the jury that if they believe from the evidence 
that J. Brooks Marmon collected from H. E. Brown, the plaintiff, the sum 
of $700.18, and actually remitted the same to the defendant company, and 
that the company received it for the payment of advance premiums, then 
the said Mutual Life Insurance Company is liable to plaintiff for said 
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amount less the sum of $95.88, and the jury must find for the plaintiff 
for the sum of $604.30, with interest from July 23, 1920, until paid, against 
said company.” 

We have already pointed out that the proceeding was in effect an 
action for money had and received, and hence the instruction was within 
the scope of the pleadings. The only other criticism of it is that it war- 
ranted a finding for the plaintiff ,although the jury may have believed the 
money was paid “to the company and received by the company for the 
payment of advance premiums due, not by Brown, but by third persons.” 
Instructions are to be read in the light of the evidence, and upon the as- 
sumption that the jurors are at least men of fair average intelligence, and 
will apply the law given by the court to the evidence introduced before 
them. New York, etc., R. Co. v. Thomas, 92 Va. 606, 24 S. E. 264. 

The instruction correctly stated the law, and is not amenable to the 
objection made to it. 

[9, 10] The defendant asked for seven instructions. The court re- 
fused three of them, and gave the other four. The defendant excepted to 
the action of the court in refusing instructions numbered 1, 2, and 3. In- 
struction No. 1 was as follows: 

“The court instructs the jury that it is the duty of one who procures 
insurance on his life to examine the policy promptly upon its receipt, and 
if it does not accord with his contract to return it within a reasonable time, 
and if they believe from the evidence that the two policies of insurance 
issued to the plaintiff were delivered to him, and that he kept the same 
for a period of six months or more, and made no complaint and that, 
before he made any complaint to the defendant insurance company, the 
defendant Marmon incumbered his property or a_ substantial portion 
thereof, so as to make the collection of any claim against him difficult, 
they must find for the defendant, even though they may believe from the 
evidence that the policies did not carry out the previous understanding 
between the plaintiff and Marmon, and even though the defendant Mar- 
mon appropriated the plaintiff’s money in the notice mentioned.” 

The first branch of this instruction was sufficiently covered by instruc- 
tion A given for the plaintiff. By that instruction the plaintiff did not ask 
for .a recovery simply if the money was paid to Marmon, but went further 
and asked recovery only if Marmon “actually remitted the same to the 
defendant company and that the company received it for the payment of 
advance premiums.” If such wete the facts, it was immaterial whether 
the plaintiff looked at his policy or not. If the company received the 
money for advance premiums on the policy, it was its duty to furnish the 
insurance, or else refund the money. It was immaterial whether Marmon 
had authority to receive the premiums in the first instance, or not, if the 
company received and accepted the money for the purpose aforesaid. ‘If 
such were not the facts, the inference was the jury were to find for the 
defendant. Instruction No. 4, given for the defendant, told the jury that 
the burden was on the plaintiff to show that the company “received the 
money paid by the plaintiff to Marmon in this case, and the plaintiff must 
show this by a preponderance of affirmative evidence.” The instruction 
tendered ignored this feature of the case, and would have been misleading 
to the jury in view of the language of instruction A. The company was 
amply protected by instruction A, if Marmon received the money without 
authority and appropriated it to his own use. The latter part of the in- 
struction was properly refused, because there is no evidence that Marmon 
was not abundantly solvent, or that the deed of trust given by him on 
some of his property would “make the collection of any claim against him 
difficult.” No error was commited in refusing intsruction No. 1. 

[11] Instruction No. 2 tendered by the defendant company was as 
follows: 
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“The court instructs the jury that, if they believe from the evidence 
that the defendant Brooks Marmon was the agent of the defendant the Mu- 
tual Life Insurance Company, at Roanoke, for the purpose of soliciting 
policies of insurance, obtaining applications therefor and forwarding the 
applications to the company, which were passed upon by the company and 
after approved, policies were issued and then forwarded to the said Mar- 
mon, who had authority only to deliver said policies and collect the first 
premiums thereon; and if they further believe from the evidence that the 
plaintiff, Horace E. Brown, obtained a loan from the defendant the Mutual 
Life Insurance Company, who sent the checks payable to the order of said 
Brown and his wife in payment of said loan amounting to $700.18 to the 
said Marmon, with instructions to deliver the said checks to the said 
Brown, that the said Marmon delivered the said checks to the said Brown, 
who, with his wife, indorsed the said checks in blank and said Brown de- 
livered the same to the said Marmon, with the intent and for the purpose 
of procuring insurance of the defendant the Mutual Life Insurance Com- 
pany on the life ot the said Brown for such a period and for such amount 
as could be purchased for the said sum of $700.18, then the said Marmon 
was in said transaction the agent of the plaintiff, ad not the agent of the 
defendant the Mutual Life Insurance Company, then you shall find for the 
defendant the Mutua! Life Insurance Company.” 


The trial court committed no error in refusing this instruction. It 
directs a verdict for the defendant upon only a partial view of the evidence, 
and its tendency would have been rather to confuse the jury than to aid 
them in arriving at a correct conclusion. It omits all reference to the 
testimony relating to the remittance to the company as “advance pay- 
ments” on the policies of Brown and the acceptance by the company of the 
money for the purpose for which the remittance was made. Marmon may 
have been the agent of Brown in the first instance, but if he actually paid 
the money to the company as advance premiums on Brown's policies, and 
the company received it as such ,there could have been no verdict in favor 
of the defendant company. 

[12] Instruction No. 3 tendered by the company and refused, was 
practically the same as No. 2, except that the concluding paragraph of No. 
3 was as follows: 


“And if the jury further believe from the evidence that the said Mar- 
mon did not pay over the said sum of $700.18 to the said defendant the 
Mutual Life Insurance Company, after the said checks were so indorsed 
and delivered to him by the said plaintiff, then you shall find for the de- 
fendant the Mutual Life Insurance Company.” 


This part of instruction 3 is fully covered by instruction 6 given at 
the instance of the defendant company, and the trial court committed no 
error in refusing to give instruction 3. 

Instruction 6, above referred to, was as follows: 


“The court instructs the jury that if they believe from the evidence 
that the defendant Marmon was the agent of the Mutual Life Insurance 
Company for the purpose of soliciting policies of life insurance, and that 
the said company sent to said Marmon the two checks in the notice men- 
tioned, made payable to the order of the plaintiff, Brown, and his wife, 
and that the plaintiff and his wife indorsed the checks in blank and turned 
them over to Marmon for the purpose of buying insurance, and that 
Marmon had no authority to receive the same for the company, and that 
Marmon appropriated the proceeds of the checks to his own use, the 
plaintiff’, and not the Mutual Life Insurance Company, made the loss pos- 
sible, and the plaintiff must bear the loss as between him and the said 
company, and they must find for the defendant the Mutual Life Insurance 
Company, and against the defendant Marmon.” (Italics supplied.) 


* 
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The instructions given by the court fully and fairly submitted to the 
jury the law on the issues involved, and no error was committed by the 
trial court in its rulings on the instructions tendered. 

The record discloses no error in the proceedings in the trial court, and 
its judgment is accordingly affirmed. 

Affirmed. 


———. 


LUCAS v. PITTSBURGH LIFE & TRUST CO. Er AL. 
(Supreme Court of Appeals of Virginia. Sept. 20, 1923.) 
119 Southeastern Reporter, 109. 


1, INSURANCE—WAIVER; INSURER HELD TO HAVE WAIVED 
OBJECTION TO INSUFFICIENCY OF PROOF OF DEATH. 


Insurer held to have waived all objection to insufficiency of proof of 
death, where liability was denied wholly independent of such proof. 


(For other cases, see Insurance, Dec. Dig. § 559[2].) 


2. INSURANCE—INSURER, ASSUMING POLICY OBLIGATIONS 
OF INSOLVENT INSURER, HELD NOT TO HAVE ASSUMED 
POLICY OBLIGATIONS OF ONE NOT CONSENTING TO AS- 
SUMPTION. 


Under a contract between defendant insurer, the M. insurance cor- 
poration, and the receiver of codefendant insolvent company, whereby 
defendant agreed to assume the contract of each policy holder in insolvent 
company on condition that the policy holder assented to such assumption, 
held, that defendant did not assume policy obligations of one not consent- 
ing to such assumption. 


(For other cases, see Insurance, Dec. Dig. § 679.) 


3. INSURANCE — MONEY DEPOSITED WITH STATE TREAS- 
URER BY INSOLVENT COMPANY MAY NOT BE WITH- 
DRAWN BY ANOTHER COMPANY, UNLESS POLICY OBLI- 
GATIONS ARE ASSUMED BY LATTER, AND WITH- 
DRAWAL OF DEPOSIT RAISES PRESUMPTION OF AS- 
SUMPTION. 


Except in an unusual case, taking it without the general rule, before 
an insurer, purporting to assume the obligations of policies in a foreign 
insolvent company, may withdraw, under Code 1919, § 4217, a deposit made 
by the insolvent company with the state treasurer, in conformity with sec- 
tion 4211, on which deposit a resident policy holder in the insolvent com- 
pany has a lien under section 4214, such insurer must, under section 4217, 
actually assume the policy obligations, and where its contract with the 
receiver of the insolvent company does not*evidence such an assumption, 
the actual assumption will nevertheless be presumed, where the deposit has 
been withdrawn. 


(For other cases, see Insurance, Dec. Dig. § 679.) 


4. INSURANCE — HOLDER OF POLICY IN INSOLVENT COM- 
PANY CAN ENFORCE LIEN ON DEPOSIT WITH STATE 
TREASURER, NOTWITHSTANDING HOLDER’S FAILURE 
TO, PROVE ASSUMPTION OF POLICY OBLIGATION BY 
ANOTHER COMPANY. 


If a deposit, under Code 1919, § 4211, was made with the state treas- 
urer by a foreign insolvent insurance corporation in which plaintiff’s in- 
testate was a policy holder, plaintiff has a lien on the deposit under section 
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4214, along with other resident holders affected, and is entitled to enforce 
same by suit in the circuit court of the city of Richmond. 


(For other cases, see Insurance, Dec. Dig. § 21.) 


5. INSURANCE — INSOLVENCY AND DISSOLUTION OF IN- 
SURER CANCELS ITS POLICIES IPSO FACTO; LIABILITY 
CALCULATED AS OF DATE OF DISSOLUTION. 


The insolvency and dissolution of an insurance company ipso facto 
cancels its outstanding policies, and its liability for damages to policy 
holders for the net value of the policies is calculated as of the date of dis- 
solution. 


(For other cases, see Insurance, Dec. Dig. § 43.) 


6. INSURANCE — CONTRACT BY WHICH CORPORATION AS- 
SUMED OBLIGATIONS OF INSOLVENT INSURANCE COM- 
PANY HELD NOT TO PREVENT WINDING UP OF LATTER 
AS TO POLICY HOLDERS NOT CONSENTING TO ASSUMP- 
TION OF OBLIGATIONS. 


Where, under a contract with a receiver of codefendant insolvent in- 
surance company, codefendant agreed to take over the policy obligations of 
the insolvent company as to those policy holders consenting to the assump- 
tion, held, that the contract did not prevent the winding up of the insolvent 
company as to policy holders to consenting to the assumption. 


(For other cases, see Insurance, Dec. Dig. § 43.) 


Appeal from Circuit Court, Giles County, 


Suit by W. D. Lucas, administrator of Sue Lucas, deceased, against 
the Pittsburgh Life & Trust Company and ar.other, in which suit Thomas 
B. Donaldson, Insurance Commissioner of the State of Pennsylvania, as 
the receiver of the named defendant, filed a petition. From the decree 
rendered, plaintiff appeals. Affirmed as modified. 


This suit in equity was instituted in the circuit court of Giles county 
by Sue Lucas, the beneficiary named in an annual payment policy of life 
insurance taken out by her son, Wiley S. Lucas, dated November 26, 1915, 
in the Pittsburgh Life & Trust Company, a Philadelphia corporation, au- 
thorized to do business in Virginia, one of appellees, for $2,000, which was 
afterwards (on January 24, 1917), by mutual consent of the assured and 
insurer, reduced to $1,000 as of November 26, 1916, and the premium 
therefor owing as of that date was paid on January 24, 1917. 

The record shows that the Pittsburgh Life & Trust Company was, by 
a Pennsylvania court having jurisdiction so to do, decreed to be insolvent, 
and placed in the hands of a receiver on May 17, 1917, and that on the 
26th day of July, 1917, a decree of dissolution was entered by the same 
court, dissolving such corporation as of May 1, 1917, all of which was 
prior to the death of the assured. 

The receiver appointed by the Pennsylvania court entered into a con- 
tract in writing with the Metropolitan Life Insurance Company, which 
was approved by the Pennsylvania court, of date August 3, 1917, the ma- 
terial provisions of which, as involved in the instant cause, are as fol- 
lows: 


“Whereas, it is the desire of the parties hereto to effect an arrange- 
ment whereby holders of policy and annuity contracts of the Pittsburgh 
Company may, with the assent of such holders of contracts, have their 
contracts assumed by the Metropolitan Company subject to terms and 
conditions believed to be fair and equitable to all parties concerned: 

*x 


“Tt is agreed: 
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“First. The Metropolitan Company agrees to assume, with consent of 
the several owners and holders thereof, the policies of all companies re- 
insured by it, in force by their terms on the 7th day of May, 1917, and, 
except as herein provided, to carry out all the provisions and agreements 
contained in said policies, subject to an agreement on the part of each 
holder and owner so consenting that the Metropolitan Company may es- 
tablish and place against his or her policy a lien equal to thirty-three and 
one-third (331-3 per cent.) per centum of the legal reserve thereon as it 
had been established and was carried on the books of the Pittsburgh Com- 
pany on May .7, 1917, such lien to bear interest at the rate of five (5 per 
cent.) per centum, both lien and the interest thereon to be deducted from 
any payment made by the Metropolitan Company pursuant to the terms of 
said policies or from any settlement made thereunder, or from the value 
used to purchase any paid-up or continued insurance, except that, should 
the insured die within five (5) years from the date of said assumption, the 
Metropolitan Company will, if the policy be then in force, waive the afore- 
said lien, subject, however, to the deduction of any accrued and unpaid 
interest on the amount of such lien. 

* * * * * * * * * 


“The receiver agrees to recommend to said holders of policy and an- 
nuity contracts that they consent to the assumption of their contracts by 
the Metropolitan Company as set forth in this agreement and the receiver 
agrees furthermore to facilitate in every way possible-the transfer of the 
policy and annunity contract of the Pittsburgh Company to the Metropoli- 
tan Company as set forth herein. The parties hereto agree to use all pos- 
sible diligence to obtain the consent of every holder of a policy or annuity 
contract to the assumption of his or her policy or annuity contract by the 
Metropolitan Company, to the end that the business may be protected so 
far as possible from la\psation and corresponding loss of protection. 

“Second. Upon the execution of these presents and the approval 
thereof by the appropriate court or courts, and upon presentation by the 
receiver to the Metropolitan Company of the data required by paragraph 
fourth hereof respecting all policies of life insurance and all annuity or 
supplementary contracts upon which said Pittsburgh Company was the 
insurer on May 7, 1917, the said receiver will forthwith cause to be as- 
signed, transferred, set over, or conveyed to the Metropolitan Company 
assets, at the valuation fixed pursuant to paragraph fifth hereof, to an 
amount equal to seventy-two and one-half (72% per cent.) per centum of 
the reserves upon such policies, annuity or supplementary contracts, on 
the basis provided in paragraph first hereof, with interest thereon at the 
rate of five (5 per cent.) per centum per annum from the said 7th day 
of May, 1917. The Metropolitan Company shall immediately thereafter 
proceed to secure the necessary individual assents to its assumption of said 
contracts and where policy holders or holders of annuity or supplementary 
contracts shall establish claims against the receiver under their contracts 
instead of accepting swch assumption by the Metropolitan Company, it 
will pay to the receiver, upon demnad, a sum equal to the amount that shall 
have been paid by said receiwer to the Metropolitan Company on account 
of policy holders or holders of annuity or supplementary contracts so es- 
tablishing their claims, with interest on said last-mentioned payment at the 
same rate of such transfer to it. Upon such repayment the Metropolitan 
Company shall be relieved of any and all liability with respect to such 
policies or contracts as to which proof of claim shall have been made 
and established as aforesaid. . 

“Tt is further agreed that in each case where a policy or annuity con- 
tract is asswmed and taken over by the Metropoktan Company with the 
consent and agreement of the holders thereof and assets are transferred 
to the Metropolitan Company on account thereof in accordance with this 
agreement, the Pittsburgh Company shall be released from its obligation 
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to the policy or annuity holder and the receiver thereof is to be protected 
by the Metropolitan Company from any claim or expense by virtue of the 
policy or annuity contract in question and the continuation thereof. 

“Third. This agreement shall apply, except as herein otherwise spe- 
cified, to all unmatured policy contracts, including annuities, which were 
in force and unmatured May 7, 1917, and shall also apply to policies not 
in force on said date, but subsequently reinstated. As to policies in force 
May 7, 1917, but upon which premiums subsequently falling due have not 
been paid, such policy contracts shall be entitled hereunder, upon consent 
to assumption to the nonforfeiture privileges contained therein subject to 
the deduction of the amount of the lien thereon in accordance with the 
terms of this agreement. It is further understood that as to all contracts 
assumed and taken over by the Metropolitan Company the receiver will 
forthwith pay to the Metropolitan Company in cash, in addition to seventy- 
two and one-half (72% per cent.) per centum of the reserve as provided 
in Paragraph Second hereof, all premiums theretofore or hereafter col- 
lected or received: by him as receiver; it being intended that this agree- 
ment shall cover as and from the said 7th day of May, 1917, all policy 
and annuity contracts of the Pittsburgh Company then in force and un- 
matured, where the holders and owners are willing to and shall consent to 
the assumption of their contracts by the Metropolitan Company under the 
terms herein proposed. 

“Fourth. The parties agree to execute and deliver any and all papers 
and instruments and to do all necessary acts to carry out the intent of this 
agreement. It is understood furthermore that all books, papers, letters, 
records, cards, files, and fixtures of the Pittsburgh Company, relating to 
its policy and annuity contracts, will be turned over to it by the receiver, 
including especially notes, agreements, and any other matter affecting such 
contracts. Jt is understood that data relating to contracts of policy hold- 
ers or annuitants not consenting to assumption by the Metropolitan Com- 
pany will be returned to the receiver on demand. 

* * * * * * * + * 


“Eighth. The consent of any policy holder or holder of an annuity 
contract shall be conclusive evidence of the acceptance by him of all the 
terms and conditions of this agreement so far as the same shall pertain 
to any rights or obligations with respect to him. 

“Ninth. The receiver hereby assigns and transfers to the Metropoli- 
tan Company all of the rights, title, and interest of the Pittsburgh Com- 
pany in and to any and all deposits made with the appropriate officials 
of any state or territory pursuant to law, including any and all deposits 
so made by the Washington Life Insurance Company, or any other com- 
pany whose policy obligations may have been reinsured or taken over by 
the Pittsburgh Company, and which deposits were on May 7, 1917, the 
property of the Pittsburgh Company. * * *” (Italics supplied.) 


So far as appears from the record, no further premium was paid on 
the aforesaid policy after the aforesaid second premium, which paid it up 
to November 26, 1917. However, there are certain nonforfeiture provi- 
sions in the policy, to the effect that it should not lapse, and that, on the 
expiration of 31 days from November 26, 1917, it should be converted into 
“extended insurance” for the limited period of 3 years, “without participa- 
tion in profits and without the right to loans.” It is not clear whether 
this provision meant to extend the policy 3 years from the date of the pol- 
icy, or from the date of default in paying the premium due November 
26, 1917; but that is immaterial, as the assured, Wiley S. Lucas, was killed 
in action on September 29, 1918, at Argonne Forest, in France, as claimed 
by appellant, which was within 3 years of the date of the policy. 

The bill alleges that the complainant, Sue Lucas, was officially noti- 
fied of the death of her son, the said insured, by the War Department of 
the United States, and that she “immediately notified the said Metropoli- 
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tan Life Insurance Company” of such death, and that such company rep- 
lied to such notice by the following letter: 


“Metropolitan Life Insurance Co., 
“John R. Kegeman, President. 
“New York City, Nov. 11, 1918. 
“Claim Division— 
“Edw. O. Wieters, Manager. 
“H. P. Peters, Asst. Manager. 


“In re P. C. 168850—Wiley S. Lucas. 


“Mrs. Sue Lucas, d/o First Nat’l Bank, Pearisburg, Va—Dear 
Madam: Your favor of the 4th inst., advising us of the death of the in- 
sured under this policy, was duly received. 

“On consulting our records, we find that there is no evidence that Mr. 
Lucas ever consented to the lien proposition of the Metropolitan as out- 
lined in the circular letter which was sent to him in August, 1917, and we 
have, therefore, assumed no liability undcur this policy. 

“Mr. Thomas B. Donaldson, located in Room 9025, No. 1 Madison 
Avenue,.N. Y. City, is in charge of the liquidation of the Pittsburgh Life 
& Trust Company, and any further inquiries in regard to this case must be 
addressed to him. 

“Yours truly, “Edw. O. Wieters, Manager.” 


The bill bases the right of recovery of the plaintiff upon the allega- 
tion that by the terms of said contract in writing the Metropolitan Life 
Insurance Company did not merely agree to assume, provided the assured 
assented thereto, but independently of such condition did in fact assume, 
the obligation of said policy, and alleges that the Pittsburgh Life & Trust 
Company, by the terms of such contract, “assigned and turned over” to 
the Metropolitan Life Insurance Company “a large amount of money, 
bonds, real estate, and other properties, real and personal, among which 
was the said several premiums paid by the said Wiley S. Lucas, in con- 
sideration of which the said Metropolitan Life Insurance Company agreed 
and undertook to do and perform all of those things in the said policy 
mentioned and set out, which it was incumbent upon the said Pittsburgh 
Life & Trust Company to do and perform, and all of this will appear by 
the contract [aforesaid], * * *” which is asked to be treated as a 
part of this bill. 2 

On the 27th of June, 1919, the cause came on to be heard upon the 
bill taken for confessed as to the Pittsburgh Life & Trust Company, 
whereupon it was ordered that the plaintiff recover of such company the 
sum of $1,000, the amount of the policy sued on, with interest from Sept. 
tember 29, 1918, until paid, and the costs of suit, and on motion of the 
Metropolitan Life Insurance Company the cause was continued as it is. 

On October 31, 1919, the last-named company, by leave of court, filed 
its demurrer and answer to the plaintiff’s bill. 

The demurrer took the position, in substance, that the contract, filed 
with the bill and made a part thereof, showed on its face that the Metro- 
politan Life Insurance Company did not in fact assume the obligation of 
the policy, but merely agreed that it would so do, upon the condition that 
the assured, Wiley S. Lucas, himself first consented, agreed, and con- 
tracted with this defendant as in said contract set forth, so as to create 
a liability on such defendant; that such contract, etc., did not appear from 
the allegations of the bill; and that the liability of such defendant could 
not be predicated on any consent or acceptance of the terms of said con- 
tract by the beneficiary after the death of the assured. 

The answer of this defendant took the same position, and denied that 
the assured ever assented to said contract or agreed to the provisions 
thereof or any of them, in his lifetime, and the additional position is 
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taken that such defendant did not admit the death of the assured as al- 
leged in the bill but called for strict proof thereof. The answer, how- 
ever, admits the writing of the aforesaid letter, alleged in the bill as re- 
ceived by the complainant in reply to her letter notifying such defendant 
of the death of the assured, and that it declined to pay the policy for the 
reasons stated in such letter. 

The answer does not admit the receipt by the defendant of any as- 
sets of the Pittsburgh Life & Trust Company. 

At the same time that said demurrer and answer were filed, to wit, 
October 31, 1919, the Pittsburgh Life & Trust Company and Thomas B. 
Donaldson, insurance commissioner of the state of Pennsylvania, and as 
such the then receiver of the Pittsburgh Life & Trust Company, by leave 
of court filed their separate petitions to set aside the aforesaid judgment 
against the last-named company. 

These petitions filed copies of the proceedings in the aforesaid 
Pennsylvania court. They do not show the receipt by the Metropolitan 
Life Insurance Company of any assets of the Pittsburgh Life & Trust 
Company. They, indeed, do not make any allusion to the aforesaid con- 
tract between the Metropolitan Life Insurance Company and the receiver 
of the Pittsburgh Life & Trust Company, or to what was done thereunder ; 
but set up the aforesaid decree of dissolution of the latter company en- 
tered by the aforesaid Pennsylvania court, and take the following posi- 
tions : 

First. That no decree at all could have been lawfully rendered by 
the court below against the Pittsburgh Life & Trust Company; that, this 
corporation having failed and gone into the hands of a receiver, the plain- 
tiff’s remedy was to file a claim with said receiver under the laws of the 
state of Pennsylvania, prove the value of the policy at the time the cor- 
poration went into the hands of the receiver, and have that value allowed 
and paid in accordance with the laws of Pennsylvania and out of the as- 
sets of this corporation in the hands of the receiver. 

Secondly. That in no case could a proper decree have been rendered 
against this corporation for the face of the policy; that the extent of the 
liabilitiy of the Pittsburgh Life & Trust Company by reason of said pol- 
icy became fixed as of the date of the aforesaid dissolution of such com- 
pany, to wit, on May 1, 1917. 

And it is alleged that the only amount which was payable out of the 
assets of this company was the value of said policy at the time this cor- 
poration went into the hands of said receiver, which was something like 
the sum of $27, which the receiver alleges in his petition he “had offered 
to pay.” 

These petitioners also demurred to the plaintiff’s bill, as appears from 
the record, but such demurrers are not copied in the printed record, so 
that it does not appear from the record before the court on appeal what 
were the grounds of such demurrers. 

Subsequently, the death of Sue Lucas, the original plaintiff, being 
suggested, the cause was revived in the name of the appellant, her ad- 
ministrator, who was also substituted as party defendant to the said peti- 
tions. 

No depositions were taken, and no other evidence than that above ref- 
erred to was introduced by any of the parties. 

Thereafter on June 30, 1921, the decree under review was entered, 
which is as follows: 

“Decree, 

“This cause came on this day to be heard upon the plaintiff’s bill and 
exhibits therewith, the demurrer and answer of the Metropolitan Life In- 
surance Company thereto, upon plaintiff’s joinder in said demurrer and 
general replication to said answer, upon the petitions of the Pittsburgh 
Life & Trust Company and Thomas B. Donaldson, insurance commis- 
sioner of the state of Pennsylvania, and as such receiver of the Pittsburgh 
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Life & Trust Company, and the demurrer of the plaintiff to said petition 
and petitioners’ joinder in said demurrer, upon the separate demurrer and 
answer of the Pittsburgh Life & Trust Company and Thomas B. Donald- 
son, receiver, and plaintiff’s joinder in said demurrer and general replica- 
tion to said answer, upon all papers formerly read, and all decrees and 
orders heretofore entered, and was argued by counsel, On consideration 
whereof it is adjudged, ordered, and decreed that the plaintiff's demurrer 
to said petition be overruled, and that the plaintiff is nof entitled to any 
relief against the Metropolitan Life Insurance Company, and the plain- 
tiff’s bill against said Metropolitan Life Insurance Company be and is 
hereby dismissed, and that the said Metropolitan Life Insurance Company 
do recover of W. D. Lucas, administrator of Sue Lucas, its costs in this 
behalf expended, to be levied of the goods and chattels of his intestate 
in his hands to be administered, and the court is of the opinion that the 
amount of the liability of the Pittsburgh Life & Trust Company is fixed 
by the date of its insolvency, and not increased by the subsequent death 
of the assured, and that liability is the value of such policy at the date of 
such insolvency, and as the receiver of the Pittsburgh Life & Trust Com- 
pany in his answer has indicated a willingness to settle with plaintiff on 
that basis, and the court entertaining a doubt as to its jurisdiction to en- 
ter any judgment against the Pittsburgh Life & Trust Company or its re- 
ceiver, no decree is now rendered, and the court reserves its judgment on 
this point for future adjudication, in the event that said receiver does 
not voluntarily pay or tender to the plaintiff the amount due on the prin- 
ciples above announced, all of which is adjudged, ordered, and decreed; 
and it is further adjudged, ordered, and decreed that the decree of this 
court in this cause rendered on the 27th day of June, 1919, by which a 
decree was rendered in favor of the plaintiff against the Pittsburgh Life 
& Trust Company for the sum of $1,000, with interest thereon from the 
29th day of September, 1919, and costs, is erroneous, and said decree is 
hereby annulled and set aside. And this cause is continued.” 


W. B. Snidow, of Pearisburg, for appellant. 
Jackson & Henson, of Roanoke, for appellees, 


Sts, J., after making the foregoing statement, delivered the follow- 
ing opinion of the court: 

The questions presented by the assignments of error will be disposed 
of in their order as stated below. 

1. Is the decree under review erroneous in its holding that the plain- 
tiff is not entitled, upon the facts appearing in the record before us, to any 
relief in this suit against the Metropolitan Life Insurance Company? 

The question must be answered in the negative. 

The Metropolitan Life Insurance Company defended upon two grounds 
only: 

First. That proof of the alleged death of the assured has not been 
furnished. 

Second. That the contract alleged in the bill shows on its face that 
it does not embody any actual assumption by this defendant of the obliga- 
tion of the policy of insurance sued on. 

[1] We are of opinion that the first ground is not well taken. In view 
of the letter of this defendant, in reply to the letter of the beneficiary in-. 
forming such defendant of the death of the assured, in which reply noth- 
ing was said requiring proof of such death, but the position was taken that 
this defendant was not liable upon another ground, wholly independent of 
such proof, we think that such defendant waived all objection to the in- 
sufficiency of the proof of the death. West Rockingham, etc., Ins. Co. v. 
Sheets & Co., 26 Grat. (67 Va.) 854. See, also, Snyder v. Supreme, etc., 
Circle, 122 Tenn. 248, 122 S. W. 981, 45 L. R. A. (N. S.) 209, upon the 


principle involved, where, as in the instant case, the record is silent as to 
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the elements which, if present, would apply the waiver on the ground of 
estoppel, because of the misleading of the plaintiff to her prejudice. 

[2] We are, however, of opinion that, upon the facts so far as they 
appear in the record before us, the second ground is well taken. We think 
that it appears on the face of the contract of the Metropolitan Life Insur- 
ance Company with the Pittsburgh Life & Trust Company, set up in the 
bill, that the former company did not thereby assume the obligation of the 
policy of insurance sued on, but only agreed to do so in the event that 
the assured became privy to such contract by himself assenting thereto and 
agreeing and contracting with such corporation as stipulated in such con- 
tract. This, so far as appears from the record before us, the assured 
never did. Therefore, so far as the record before us discloses, the Metro- 
politan Life Insurance Company has never assumed the obligation of said 
policy of insurance. 


[3] The petition, indeed, claims that the Pittsbugh Life & Trust Com- 
pany made deposit with the treasurer of Virginia of $50,000 of securities 
under section 4211 of the Code, en which the plaintiff, along with other 
Virginia policy holders, had a lien under section 4214 of the Code, and 
that the Metropolitan Life Insurance Company has withdrawn all of such 
securities from the hands of the state treasurer under the provisions of 
section 4217 of the Code. This does not appear from the allegations of the 
bill, or otherwise from the record before us, so that we cannot adjudicate 
upon the effect that such facts might have upon the case, We may say, 
however, that, unless the circumstances were so exceptional as to take 
the case out of the general rule applicable in such case, the deposit men- 
tioned could not have been legally withdrawn by the Metropolitan Life 
Insurance Company under the provisions of section 4217 of the Code, un- 
less it had been made to appear in that proceeding that the obligation of 
said policy had been in fact assumed by such company, and not merely 
agreed to be assumed upon certain conditions not contained in the policy. 
Actual assumption of the policy obligation is the burden that section 4217 
of the Code requires to be taken upon itself by the corporation withdraw- 
ing such deposit, and, notwithstanding that the contract in evidence does 
not contain appropriate language to evidence such an assumption, the ac- 
tual assumption will, in general, be presumed, when such a deposit has - 
been withdrawn under such statute. Am. Bonding Co. v. Am. Surety Co., 
127 Va. 209, 221, 103 S. E. 599, 


[4] On the other hand, if the deposit mentioned was made and has 
not been withdrawn, the plaintiff, notwithstanding the failure to prove in 
this suit the actual assumption aforesaid, has a lien on the deposit under 
section 4214 of the Code, along with other Virginia policy holders affected, 
and is entitled to enforce the same by suit in the circuit court of the city 
of Richmond. 

[5] 2. Did the decree under review err in setting aside the judgment 
against the Pittsburgh Life & Trust Company entered upon the bill taken 
for confessed as to it, when it was subsequently made to appear that 
such corporation, by decree of the Pennsylvania court having jurisdiction 
so to do, had been decreed to be insolvent and had been dissolved as of 
May 1, 1917, prior to the institution of this suit and prior to the death 
of the assured? 

The question must be answered in the negative. 

The insolvency and dissolution of an insurance company “ipso facto 
cancels its outstanding policies.” Johnson v. Button, 120 Va, 339, 343, 91 
S. E. 151; 22 Cyc. 1404; Carr v. Hamilton, 129 U. S. 252, 9 Sup. Ct. 295, 
32 L. Ed. 671; Com. v. American Life Ins. Co., 162 Pa, 586, 29 Atl. 660, 
42 Am. St. Rep. 844; People v. Security Life Ins. Co., 78 N. Y. 114, 4 
Am. Rep. 522. 

In 22 Cyc., supra, p. 1404, this is said: 
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“The insolvency of an insurance company constitutes a breach of con- 
tract on its part, and on dissolution of the company claims of policy hold- 
ers are debts due in presenti.” 


In Com. v. American Life Ins. Co., supra, 162 Pa. 586, 29 Atl. 660, 42 
Am. St. Rep. 844, this is said: 


“A life insurance company, when adjudged insolvent and dissolved, has 
broken its engagement with its policy holders and becomes liable to them 
in damages for such breach. The measure of damages is the net value of 
the policies, without regard to the health of the holder, calculated as of 
the date of the dissolution of the company, according to the tables of 
mortality used in the business of life insurance, less the outstanding pre- 
mium notes, if any.” 


The decree under review is in entire accord with our holding upon the 
question under consideration, and with the authorities we have above cited. 

[6] It is urged in argument for the plaintiff that the aforesaid con- 
tract between the receiver and the Metropolitan Life Insurance Company 
prevented the Pittsburgh Life & Trust Company from being wound up as 
insolvent, so that, it is contended, the principles announced in the authori- 
ties just cited do not apply to the instant case. But an examination of the 
aforesaid contract, especially of the second paragraph thereof, quoted in 
the statement preceding this opinion, discloses that the contract does not 
prevent the Pittsburgh Life & Trust Company from being wound up as 
insolvent, quoad policy holders by whom the agreement of the Metro- 
politan Life Insurance Company to assume the obligation has not been ac- 
cepted as provided for in the contract. On the contrary, such winding up 
of the affairs of the former corporation quoad such policy holders is dis- 
tinctly provided for; and, as we have above held, the plaintiff falls within 
this class of policy holders. 

As appears from the decree under review, the court below has not 
decided whether it can properly enter any decree against the Pittsburgh 
Life & Trust Company; hence that question is not before us for adjudica- 
tion. 

For the reasons above stated the decree under review will be affirmed, 
with the modification, however, that the bill shall not stand dismissed and 
shall not be dismissed as against the Metropolitan Life Insurance Com- 
pany prior to further hearing if the plaintiff should desire to and shall, 
within a reasonable time, amend the bill by allegation to the effect that 
such corporation withdrew the deposit with the State Treasurer above 
referred to upon the showing in that proceeding that the corporation had 
assumed the contingent liabilities mentioned in section 4217 of the Code, 
but if such amendment is not made within a reasonable time the court be- 
low shall order the bill to be dismissed as against such corporation; and 
we will further provide in our decree that, even if the plaintiff shall not 
elect to so amend the bill, nothing in the decree under review nor in the 
decree we shall enter shall be construed to bar the plaintiff from proceed- 
ing by suit in the circuit court for the city of Richmond to enforce any 
rights he may have, if any, under section 4214 of the Code, if such deposit 
or any portion thereof still remains in the hands of the State Treasurer. 

Decree under review modified and affirmed. 
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FIRE, 


ROYAL INS. CO., Lruitep. v. ST. LOUIS-SAN FRANCISCO RY. 
CO. (No. 5998.) 


(United States Circuit Court of Appeals, Eighth Circuit. May 7, 1923.) 
291 Federal Reporter, 358. 


1. INSURANCE—“LEGAL LIABILITY” OF RAILROAD FOR COT- 
TON BURNED HELD ESTABLISHED BY STATE COURT’S 
——— AS RESPECTS RAILROAD’S INDEMNITY POL- 
Under policy insuring railroad against “legal liability’ for cotton 

carried by it and destroyed by fire, “legal liability” was established by 

judgment in state court holding carrier liable in action by shipper, of 
which action the insurer could, but did not, assume the defense, even 
though the railroad’s counsel ‘defended the state court action on the 
theory that the cotton had never come into the carrier’s possession, and 
not on the theory, suggested by counsel for the insurance company, that 

a bill of lading, prepared, but not executed or delivered, exempted the 

carrier from liability for loss from fire; for the term “legal liability” in 

such a contract is a liability which courts of justice recognizes and enforce 
as between parties litigant therein. 


(For other cases, see Insurance, Dec. Dig. § 61614.) 


2. INDEMNITY—PARTY LIABLE OVER, WITH OPPORTUNITY 
TO DEFEND, BOUND BY JUDGMENT. 


Where one liable over is notified of suit against the person primarily 
liable, and is given opportunity to defend, judgment therein is conclu- 
sive, against him, in the absence of fraud. 


(For other cases, see Indemnity, Dec. Dig. § 14.) 


In Error to the District Court of the United States for the Western 
District of Oklahoma; John H. Cotteral, Judge. 

Action by the St. Louis-San Francisco Railway Company against the 
Royal Insurance Company, Limited. Judgment for plaintiff, and defend- 
ant brings error. Affirmed. 


Ralph Randolph, of Dallas, Tex. (Eugene P. Locke and Locke & 
Locke, all of Dallas, Tex., on the brief), for plaintiff in error. 

Ben Franklin, of Oklahoma City, Okl. (W. F. Evans, of St. Louis, 
Mo., and R. A. Kleinschmidt and Adelbert Brown, both of Oklahoma 
City, Okl., on the brief), for defendant in error. 


Before Lewis, Circuit Judge, and Pollock and Symes, District Judges, 


Pottock, D. J. The question of marit presented by the record in this 
proceeding and the manner in which it arose may be stated as follows: 

Plaintiff in error (hereinafter called the “insurance company”), for 
ample consideration, made and delivered to the receivers of the railway 
company (hereinafter called the “carrier”) a blanket policy of insurance 
covering all loss which the carrier should sustain from fire for the period 
of one year from September 1, 1914, to September 1, 1915, on cotton car- 
ried during said period for which damage and loss by fire ‘the carrier was 
legally liable. On the night of December 17, 1914, during the term of the 
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contract, at Hugo, Okl., two freight cars containing 100 bales of cotton 
were destroyed by fire. This cotton was the property of a concern called 
the Blocker-Miller Company, of Honey Grove,. Tex., designated as the 
owner. A demand having been made by the owner for its damages from 
the carrier, and refused by it, as directed by counsel for the insurance 
company, on the ground of nonliability of the carrier, an action was 
brought in a state district court of Oklahoma against the carrier by the 
owner to recover the loss sustained by the fire. This case was fully tried 
out in the state court, and resulted in a verdict and judgment in favor of 
the plaintiff, owner of the cotton, and against the carrier. The defense of 
the action in the state court, with the full knowledge, consent; and ap- 
proval of the insurance company, was conducted by counsel for the car- 
rier. After judgment in the trial court proceedings in error were pro- 
secuted to the Supreme Court of the state, wherein the judgment of the 
trial court was in all things affirmed, and as a result the carrier was com- 
pelled to and did pay and satisfy the judgment rendered against it in the 
state court. 

Thereafter the insurance company denying all liability to the carrier 
under its policy of indemnity mentioned above, this action was instituted 
by the carrier to recover from the, insurance company on its contract of 
indemnity, the amount it had been compelled to pay the owner as dam- 
ages, to wit, $4,983.70, and as well for the money expended by the carrier 
in defending the action in the state court, $212.39. This action is de- 
fended by the insurance company on the ground the carrier was under 
no “legal liability” to have paid said judgment of the owner, and would 
not have been maintained liable on the trial in the state court, if counsel 
representing the carrier had defended the action brought against it on 
right grounds, and on a theory of the case counsel for the insurance com- 
pany had advised and proposed to general counsel for the carrier. The 
theory of the proper defense, as held by counsel for the insurance com- 
pany was this: A stipulation of the policy of insurance reads, as fol- 
jOws: 


“This insurance covers the legal liability of the assured’as common 
carriers on all cotton received by them for transportation and attaches 
from the time of the receipt of the cotton by the assured and terminates 
on its delivery to the succeeding carrier or at destination.” 


A bill of lading was prepared by the carrier, but the same was nei- 
ther presented to nor executed by the owner, nor delivered to the car- 
rier, which bill of lading provides in part, as follows: 


“No carrier or party in possession of all or any of the property herein 
described shall be liable for any loss thereof or damage thereto, by causes 
beyond its control, or by floods or by fire, or by quarantine, or by riots, 
strikes, or stoppage of labor, or by leakage, breakage, chafing, loss in 
weight, changes in weather, heat, frost, wet or decay, or from any cause, 
if it be necessary or is usual to carry such property upon open cars.” 


Hence it is the insistence of counsel for the insurance company, if 
counsel engaged by the carrier to defend it in the state court had seasona- 
bly interposed the defehse of this stipulation found in'the bill of lading, 
as against the owner in the action brought and prosecuted in the state 
court, it would have been determined that no “legal liability” rested on the 
carrier to pay the owner for loss of the cotton, On the contrary, it was 
the theory of counsel who made and conducted the defense in the state 
court that the cotton had never come into the possession of the carrier 
for transportation at the time of its loss by fire. Hence the liability sought 
to be enforced by the owner had not attached at the date of the fire, and 
there was no liability on the part of*the carrier for the loss to the owner. 

Again, it was the quite logical position taken in the defense of the 
case as made that any insistence upon the terms and conditions of the 
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bill of lading must perforce of circumstances contain the admission on 
the part of the carrier the cotton had been received for transportation 
by the carrier prior to its loss, which admission would destroy the de- 
fense interposed. And as the bill of lading containing the stipulation 
exempting the carrier from loss by fire had neither been executed by the 
owner nor delivered to the carrier at the time of the loss, such stipulation 
therein could not be relied upon to bind the owner and exempt the carrier 
from liability. 

The question presented on this record is: Under all the facts and 
circumstances was there a legal liability shown on the part of the carrier 
to pay the owner of the cotton for its loss by fire? This case below was 
submitted to and tried by the court on agreed facts without the interven- 
tion of a jury. The trial court found generally in favor of the plaintiff 
below, the carrier, and against the insurance company, that there was a 
“legal liability’ shown on the part of the carrier to compensate the owner 
of the cotton; hence the insurance company became liable over to the car- 
rier. 

[1] Coming now to the consideration of this question, and conceding 
there is a distinction between “legal liability’ in indemnity contracts, 
such as the one involved in this action, and general contracts of indemnity 
from all loss, as pointed out by counsel for the insurance company in 
argument, yet we neither concede nor hold such distinction to be as broad 
and general as stated and urged by counsel for the insurance company in 
this case. As we understand the term “legal liability,” in such contracts 
as is involved in this action, it is a liability which our courts of justice 
in this country recognize and enforce as between parties litigant therein. 
The very question put in issue, tried and determined in the action in the 
state court, was the “legal liability” of the carrier to the owner of the cot- 
ton, If there existed no legal liability of the carrier to the owner for the 
loss of the cotton by fire, it followed as a necessary sequence the insurance 
company is maintiained liable for nothing, unless it should be for the ex- 
pense of the carrier in making the defense. On the contrary, and as a 
necessary corollary to the foregoing proposition, if course [courts] of 
full, complete jurisdiction determine on a trial such “legal liability” did 
exist, this determination controls, regardless of the fact that it may be 
now insisted the determination made was wrong or erroneous in legal 
principle or unjust in conclusion; for a court possessing jurisdiction over 
the subject-matter of a cause and the parties thereto possesses the same 
power to reach a wrong or erroneous conclusion as to the law of a case, 
and make it binding upon the parties thereto until revised and reversed 
for error, as it does to enter a correct or right judgment or decree and 
bind the parties thereby. In this case the insurance company, which was 
liable over on its policy to the insured carrier for loss by fire for which 
the carrier was legally liable, was notified, as shown by the record, of 
the fact the fire had occurred and the consequent loss to the owner of the 
cotton, and, on being so notified, directed the carrier as follows: 

“We wish the Frisco to return to Messrs. Blocker-Miller Company 
their claim disclaiming liability on the grounds that their bill of lading 
contract exempts the carrier from loss or damage by fire, except in case 
of negligence on the part of the carrier.” ’ 

It was also notified of the institution of the action in the state court 
by the owner, and, being so notified, instructed as follows: 

“Tnsurance company notified of the filing of suit by the Blocker- 
Miller Company, against the railway company, and further notified they 
take -_ steps in the matter for the protection of their interests as they 
saw fit.” 

And subsequently agreed as follows: 

“We note that the matter has been referred to the legal department 
of the St. Louis & San Francisco Railroad Company with instructions to 





Fire. ] Royal Ins. Co. v. St. Louis-San Fran. Ry. Co. 433 


make the proper defense. This is entirely satisfactory to us, we being 
willing to abide by the efforts of the legal department of our assured, and 
will appreciate their keeping us advised. from time to time as to develop- 
ments.” 


The contention now made by the insurance company in defense of 
this action is not that a “legal liability” for the loss was not established 
by the judgment obtained in the state court, but is, if counsel represent- 
ing the defense in the state court had interposed the clause above quoted 
from the bill of lading no judgment would have been obtained against 
the carrier. To our minds, this contention cannot now avail the defense, 
and for many reasons. 

[2] First, the judgment of the state court was obtained by the owner 
of the cotton against the carrier after a full, fair, and complete hearing, 
and this judgment, after full hearing and argument, was affirmed by the 
Supreme Court of the state. There is no charge of fraud or collusion 
between the carrier and its counsel and the owner of the cotton as to the 
conduct of the trial in the courts of the state. Neither, it may be said, 
is there any charge of neglect of duty on the part of counsel defending 
therein. The sole and only charge is: A defense suggested by counsel 
for the insurance company was not interposed. In our judgment, the rule, 
firmly established by many decisions of the Supreme and other courts of 
the country, as to the liability of one who is bound by law or contract to 
protect another from “legal liability,” is bound by the result of litigation 
conducted in good faith to test such “legal liability,” does not rest upon 
such flimsy basis as a charge or defense, “If you had tried the case prop- 
erly, or interposed different defenses, you would not have been maintained 
liable,” as excerpts from a few decisions controlling here will demon- 
strate. Thus, in Washington Gas Co. v. Dist. of Columbia, 161 U. S. 
316, 16 Sup. Ct. 564, 40 L. Ed, 712, Mr. Justice White, delivering the opin- 
ion of the court, said: 


“As a deduction from the recognized right to recover over, it is set- 
tled that where one having such right is sued, the judgment rendered 
against him is conclusive upon the person liable over, provided notice be 
given to the latter, and full opportunity be afforded him to defend the ac- 
tion. * * * In both Chicago v. Robbins and Robbins v. Chicago, ubi 
supra, this court, after announcing the rule as to the liability over in the 
language already quoted, also held that where, in the first suit, proper 
notice was given to the party liable over, the first judgment would be 
conclusive against the latter in the action to recover over. In Boston v. 
Worthington and others, 10 Gray 496, 498, 499, the language of the court 
in Littleton v. Richardson, 34 N. H. 179, 187, was quoted and adopted: 
‘When a person is responsible over to another, either by operation of law 
or by express contract, and he is duly notified of the pendency of the suit, 
and requested to take upon him the defense of it, he is no longer regarded 
as a stranger, because he has the right to appear and defend the action, 
and has the same means and advantages of controverting the claim as if 
he were the real and nominal party upon the record. In every such case, 
if due notice is given to such person, the judgment, if obtained without 
fraud or collusion, will be conclusive against him, whether he has ap- 
peared or not.’ 

“In Oceanic Steam Navigation Co. v. Compania Transatlantica 
Espanola, 144 N. Y. 663, 665, the rule is thus stated: ‘It is sufficient that 
the party against whom ultimate liability is claimed is fully and fairly 
informed of the claim, and that the action is pending, with full opportunity 
to defend or to participate in the defense. If he then neglects or refuses 
to make any defense he may have, the judgment will bind him in the same 
way and to the same extent as if he had been made a party to the record.’ ” 

See, also, American Surety Co. v. Sandberg (D. C.) 225 Fed. 156; 
Burley v. Compagnie de Navigation Francaise, 194 Fed. 337, 115 C. C. 


28——-Vol. LXI. 
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A. 199; Campagnie de Navigation Francaise v. Burley (D. C.) 183 Fed. 
168; Washington & Berkeley Bridge Co. v. Pennsylvania Steel Co., 215 
Fed. 35, 131 C. C. A. 340; B. Roth Tool Co. v. New Amsterdam Casualty 
Co., 161 Fed. 712, 88 C. C. A. 569; Fidelity & Deposit Co. v. Hardman, 
132 La. 531, 61 South. 559; Kansas City, Memphis & Birmingham Rail- 
road Co. v. Southern Railway News Co., 151 Mo. 373, 52 S. W. 205, 45 L. 
R. A. 380, 74 Am. St. Rep. 545, and many other cases, 

The reason for the rule of liability over, as ‘above stated, nowhere 
more plainly appears than it does from the record before us. Had 
counsel acting for the defense in the state court voluntarily abandoned 
the defense made in that case and pleaded and relied upon the condition 
quoted from the unexecuted and undelivered bill of lading, who knows 
or who could possibly state the trial court would have held it binding 
between the parties or operative as defense to the liability of the car- 
rier? Altogether apart from the rule of inconsistent defenses in plead- 
ings by pleading and reliance upon the exemption from liability contained 
in the bill of lading, such use of a bill of lading would have been a tacit 
admission the carrier had received the cotton for carriage, and thus the 
defense actually interposed and relied upon would have been obliterated. 
Again, knowing of the pendency of the action brought to declare the legal 
liability of the carrier, as the insurance company was bound by contract 
to pay and discharge the legal liability of the carrier, if any should be 
established therein, if counsel conducting the case did not conform the 
defense of the action as desired by those representing the insurance com- 
pany, it was not only the right, but the duty of the insurance company to 
assume charge of the defense. Not only so, but, as shown by the record 
in this case, it was asked to assume the defense or participate therein, 
and counsel for the insurance company, as further shown from the record, 
did participate in the preparation of the brief in the Supreme Court, and 
did present to that court the defense upon which it attempts to rely to show 
no legal liability on the part of the carrier in this case. 

The entire record considered, it must be held, a legal liability on the 
part of the insurance company to indemnify the carrier did exist, and 
was so established in this case as to bind the insurance company. 

It follows the trial court committed no error, and the judgment is 
affirmed. 


ee 


7ETNA INS. CO, v. ITULE et at. (No. 2078.) 
(Supreme Court of Arizona. Oct. 15, 1923.) 
218 Pacific Reporter, 990, 


1. INSURANCE—STANDARD POLICY; STATUTE MAKES PRO- 
VISIONS OF CONTRACT PART OF STATE LAW. 


The provisions of a policy of fire insurance, written in statutory form, 
held to become a part of the law of the state by virtue of Civ. Code 1913, 
par. 3440. 


(For other cases, see Insurance, Dec. Dig. § 152[3].) 


2. INSURANCE — WAIVER; INSURER HELD NOT TO HAVE 
WAIVED FORFEITURE BECAUSE OF INCUMBRANCE AND 
FALSE STATEMENTS IN PROOF OF LOSS, BY CALLING 
FOR ADDITIONAL PROOF OF LOSS AND DEMANDING EX- 
AMINATION. 

Insurer’s right, under Civ. Code 1913, par. 3440, to forfeit fire poli- 
cies because of chattel mortgage on property, and failure of proof of loss 
to disclose it and the nature of insured’s interest in insured property, held 
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not waived, in view of paragraph 3447, by the act of insurer’s adjuster in 
calling for additional proof of loss and demanding insured’s examination 
under oath after information had come to him of the chattel mortgage. 


(For other cases, see Insurance, Dec. Dig. §§ 396[1], 561.) 


3. ESTOPPEL—“WAIVER” IS AN INTENTIONAL RELINQUISH- 
MENT OF KNOWN RIGHT. 
“Waiver” is an intentional relinquishment of a known right. 


(For other cases, see Estoppel, Dec. Dig. § 52.) 


_(For other definitions, see Words and Phrases, First and Second 
Series, Waiver.) 


4, INSURANCE — WAIVER; INSURER HELD NOT TO HAVE 
WAIVED FORFEITURE BY ACCEPTANCE OF PREMIUM 
AFTER LOSS. 

Insurer’s right, under Civ. Code 1913, par. 3440, to forfeit fire poli- 
cies because of chattel mortgage on the property, and failure of proof of 
loss to disclose it and the nature of insured’s interest in insured property, 
held not waived, merely because insurer accepted, after loss, payment of 
a portion of the premiums, where such portion was due and should have 
been paid when the policies were issued, and insurer, at the time of ac- 
ceptance of the premium, did not know of the chattel mortgage. 


(For other cases, see Insurance, Dec. Dig. §§ 392[6], 558[1].) 


Jud Appeal from Superior Court, Santa Cruz County; W. A. O’Connor, 
udge. 
Action by Frank Itule and Wakeen Abraham, doing a copartnership 
business under the name of Itule & Abraham, and another, against the 
Etna Insurance Company. Judgment for plaintiffs, and defendant ap-. 
peals. Reversed and remanded, with directions to dismiss. 


Duane Bird, of Nogales, and W. W. Hindman, of Los Angeles, Cal., 
for appellant. 
Leslie C. Hardy, of Nogales (Winter, McBroom & Scott, of El Paso, 


Tex., of counsel), for appellees. 


Lyman, J. This is an action by Frank Itule and Wakeen Abraham 
and Fedway ,Abraham to recover on account of loss by fire, damaging the 
furniture and fixtures of a motion picture theatre. This property at the 
time of the fire was covered by six policies of fire insurance, all written 
in the month of December, 1918. One of these policies, written by /£tna 
Insurance Company, the appellant herein, is made the basis of this action. 
Separate actions were instituted upon all the other policies. The six cases 
were consolidated and tried together, resulting in judgments for the plain- 
tiffs in all instances for the full amounts of the insurance, aggregating the 
sum of $11,000, with 15 per cent. penalty, and attorney fees in the aggre- 
gate of $3,000. From all these judgments, except one, appeals were taken 
to this court, and were all argued and submitted together. 

It does not appear from any of the policies of insurance that the ap- 
pellees were other than the absolute owners, without incumbrance, of the 
property insured. The fire occurréd in February, 1919. All the insurers 
joined in the appointment of an agent to adjust the loss. A few days 
after the fire the agent visited the locality, met the appellees, and furnished 
them with printed forms upon which to make proof of loss. Such proofs 
were submitted in the month of March following. To these proofs the 
agent objected, upon the ground that they were not sufficiently explicit. 
His letter stating these objections disclaimed that he waived any defense 
of the insurers to the claims of appellees. In the month of April follow- 
ing further proofs of loss were made by the appellees. In the month of 
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June the adjusting agent asked permission to examine appellees under 
oath in references to all matters pertaining to their loss. This request ex- 
plicitly reserved to the insurers all right of forfeitures which might exist 
under the policies of insurance. In compliance with this request appellees 
submitted to examination, and their testimony was finally completed and 
submitted in the following August. 

From this examination it appears, what was not disclosed either in 
the policies of insurance or proofs of loss, that the insured property was 
much of it held by appellees under contracts of conditional sale, by the 
terms of which title to the property was vested, not in the appellees, but 
in the vendors, and that between the time of writing of the policies and 
the fire all of the insured property had been incumbered by at lea:t one 
chattel mortgage to one Wardy. These loans amounted to about $10,000. 
The highest estimate of the value of property covered by the insurance 
was fixed at $15,000. The insurers declined to pay the loss, upon the 
ground that appellees had violated their contract of insurance by incum- 
bering the insured property by a chattel mortgage to one Wardy, which 
remained uncanceled at the time of the loss, and by failure to disclose the 
existence of this chattel mortgage and the nature of their interest in the 
insured property in their proof of loss. 

[1] These contracts of insurance were written in accordance with the 
standard form prescribed by the statutes of this state. Paragraph 3440, 
Civil Code of Arizona 1913. By this requirement of the statute the provi- 
sions of the contract become a part of the law of the state. Two of the 
provisions of that contract are: 


“This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void * * * if the subject of insur- 
ance be personal property, and be or become incumbered by a chattel mort- 
gage.” 

“This entire policy shall be void if the insured has concealed or mis- 
represented, in writing or otherwise, any material fact or circumstance 
concerning this insurance or the subject thereof, or if the interest of the 
insured in the property be not truly stated herein, or in case of any fraud 
or false swearing by the insured touching any matter relating to this in- 
surance or the subject thereof, whether before or after a loss.” 


Appellees do not seriously question the fatal effect of this chattel 
mortgage, and the false statement with reference to it, and to the title of 
the insured property at the time of loss, contained in their proof of loss. 
Aside from the ipse dixit of the statute that such means shall work a for- 
feiture of the contract, it is perhaps worth noting that these provisions are 
not based upon the mere arbitrary whim of the lawgivers, but have their 
source in sound reason, and are based upon the necessities of the insur- 
ance business. : 

“The purpose of these provisions is to be prevent a party who holds 
an undivided, or contingent, but insurable, interest in property from ap- 
propriating to his own use the proceeds of a policy taken upon the valua- 
tion of the entire and unconditional title, as if he were the sole owner, and 
to remove from him the temptation to perpetrate fraud and crime.” 
Groce v. Phoenix Ins. Co., 94 Miss. 201, 48 South. 298. 

[2] This objection is met by the appellees with the contention that, 
even though the appellees had forfeited their right to recover, such for- 
feiture had been waived, first, by the payment after loss of a portion of 
the premiums and its acceptance by the agents of the insurance companies 
without objection, and also by the act of the adjuster in calling for proof- 
of loss, and demanding examination of appellees under oath after the in- 
formation had come to him of the Wardy mortgage. The adjuster ap- 
pears to have first had notice of the Wardy mortgage by an examination 
by: him of the records in the office of the county recorder a few days after 
the fire. Appellees testified that, before filing any proof of loss, they told 
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the adjuster of the Wardy mortgage. The adjuster denies receiving such 
information; but, even if he did, the effect of it was nullified by subse- 
quent proof to the contrary. Had the original proof of loss disclosed the 
true facts with reference to this mortgage, the subsequent requirement of 
the adjuster of additional proof of loss and examination under oath of 
the appellees might with some show of reason have been urged as a ground 
of waiver. 

In any event, the appellees cannot be heard to base any right upon the 
action taken by the adjuster upon the faith of their own sworn statement. 
The agent had a right to assume that the appellees knew whether there 
was a mortgage still in existence, and also had a right to assume that the 
appellees were not perjuring themselves. It seems somewhat strange that 
they should blame the adjuster for either one of these assumptions. It 
might have been that the mortgage had been paid off and discharged be- 
fore the fire. The appearance upon the record of such a mortgage was 
far from conclusive of its existence at the time of loss, and the agent un- 
doubtedly had the right to take the appellees at their word under oath, 

[3] While the law abhors a forfeiture, it must sometimes enforce it. 
Waiver of a right, even the right of forfeiture, cannot be predicated upon 
a course of action into which one has been lured by a false statement ot 
those claiming the benefit of the forfeiture. It is elementary that waiver 
is an intentional relinquishment of a known right. Currie v. Continental 
Casualty Co., 147 Iowa, 281, 126 N. W. 164, 140 Am. St. Rep. 300. 


“No man ought to allege anything but the truth for his defense, and 
what he has alleged once is to be presumed true, and therefore he ought 
not to contradict it.” Coke, Litt. 352a. 


[4] The other ground of waiver claimed by the appellees is even less 
tenable, that portion of the premium paid after the loss was due and might 
have been exacted and should have been paid when the policies were is- 
sued. Nor does it appear that the acceptance of this premium by the 
agents of the company was within any notice whatever of the Wardy 
mortgage, 

Every agent invested with the duty of adjusting losses by fire is re- 
quired by the laws of the state to perform certain duties in his investiga- 
tion, to determine whether or not there is overinsurance, and to learn all 
facts and circumstances pertaining to the origin or happening, hazard or 
peril insured against, and where evidence exists that fraud has been com- 
mitted, or attempting to be committed, he shall promptly report the same 
to the Corporation Commission and to the fire marshal, Paragraph 3447, 
Revised Statutes of Arizona. The agent derives his information partly- 
from the proof of loss made by the insured, and partly by an examination 
under oath of the persons claiming insurance. The policy provides that: 


“The insured as often as required * * * shall submit to examina- 


tion under oath by any person named by this company, and shall subscribe 
the same.” 


In view of the admitted falseness of the proof of loss submitted by 
appellees, the agent would not have performed his full duty, had he failed 
to pursué the examination further by an interrogation of the persons, 
who in this instance happened to be the appellees, who were best able to 
disclose all of the facts involved. The trouble and expense connected 
with such examination, of which appellees complain, involved only their 
appearance as witnesses and testifying before a notary public. There is 
nothing in these acts of the adjuster which could by any possibility be 
construed under the circumstances as making it inequitable for the in- 
surance company to stand upon their rights as disclosed by such examina- 
tion. The purpose and policy of the statutes is to encourage full investi- 
gation of losses by fire, rather than to discourage such investigation by 
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penalizing the insurer for the acts of its agent in making such investiga- 
tion. 

_ If there could arise any uncertainty as to the effect of this investiga- 
tion upon the rights of the insurers to stand upon their policy contract, 
such uncertainty would be dispelled by the terms of the policy itself, 
which is at the same time a provision of statute, and is as follows: 


“This company shall not be held to have waived any provision or con- 
dition of this policy or any forfeiture thereof by any requirement, act or 
proceeding on its part relating to the appraisal, or to any examination 
herein provided for.” 


See Wheaton v. North British & Mercantile Ins. Co., 76 Cal. 415, 18 
Pac. 758, 9 Am. St. Rep. 216; Clover Crest Stock Farm, Inc. v. Wyoming 
Valley Fire Ins. Co., 177 N. Y. Supp. 771, 108 Misc. Rep. 465; Manheim 
v. Standard Fire Ins. Co., 84 Wash. 16, 145 Pac. 992; Ruthven v, Ameri- 
can Fire Ins, Co., 92 Iowa, 316, 60 N. W. 663; Bakhaus v. Germania Fire 
Ins. Co., 176 Fed. 879, 100 C. C. A. 349; Fireman’s Fund Ins. Co. v. 
Sims, 115 Ga. 939, 42 S. E. 269. 

The judgment is reversed, and the cause is remanded, with directions 
to dismiss the complaint. 

McAlister, C, J., and Ross, J., concur. 


———__ ~~ 


HOME INS. CO. OF NEW YORK vy. GAINES. (No. 10682.) 
(Supreme Court of Colorado. July 2, 1923. Rehearing Denied October 
) 


’ 


218 Pacific Reporter, 907. 


1. INSURANCE — UNINTENTIONAL OVERLAPPING COVERAGE 
HELD NOT OTHER INSURANCE; “INVALID;” “VALID- 
ITY ;” “INVALIDITY.” 

Where fire policy description covered, not only lots 1 and 2 in a city 
block, which lots were intended to be covered but also because of mistake, 
covered lot 4, the policy was not insurance on lot 4, within a clause in a 
later policy on lot 4, prorating the loss in case of other insurance, “whether 
valid or not,” for the word “invalid” does not necessarily mean an absolute 
nullity, but is often applied to contracts which are merely unenforceable 
for some imperfection, and “validity” is more than regularity, and implies 
legal sufficiency, and “invalidity” may be applied to a contract which, 
though regular, is insufficient in law or equity, and would be improperly 
applied to an instrument which was in fact no contract, as was the part of 
the first policy which unintentionally covered lot 4. 


(For other cases, see Insurance, Dec. Dig. § 504.) 
(For other definitions, see Words and Phrases, First and Second 
Series, Invalid; Validity.) 


2. INSURANCE— OTHER INSURER HELD NOT NECESSARY 

PARTY. 

In an action on policy covering lot 4 in a block, in which action de- 
fendant claimed apportionment of the loss on the ground that another com- 
pany’s policy, covering lots 1 and 2, also covered a part of lot 4, but plaintiff 
claimed that the other policy was of no effect as respects lot 4, in that such 
coverage was unintentional; plaintiff, prior to trial, having settled with 
the other company for the loss on lots 1 and 2 and waived all claims against 
it for loss on lot 4, held, that defendant’s contention that the other com- 
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pany was the real party in interest and should have appeared in the action, 
was without merit. 
(For other cases, see Insurance, Dec. Dig. § 624[5].) 


Department 1. 

Error to District Court, Bent County; A. F. Hollenbeck, Judge. 

Action by Dr. J. R. Gaines against the Home Insurance Company of 
New York. Judgment for plaintiff, and defendant brings error and applies 
for a supersedeas. Supersedeas denied, and judgment affirmed. 


Sylvester G. Williams, of Denver, for plaintiff in error. 
H. L. Lubers, of Denver, for defendant in error, 


Burke, J. These parties appeared in reverse order in the trial court 
and are herinafter designated as there. Plaintiff brought this action to 
recover on a fire insurance policy, and to review a judgment in his favor 
this writ is prosecuted, and defendant asks that it be made a supersedeas. 

[1] Plaintiff owned lots 1, 2, 3, 4, and 4%, fronting east on Carson 
avenue in the city of Las Animas. These were bounded by a street on 
the north and an alley on the south. The total extension of the property 
north and south was approximately 130 feet, and the extension east and 
west 75 feet. Lot 1 was on the northeast corner and lot 4% on the south- 
east corner. The building, a portion of which was covered by this policy, 
extended practically across all of the lots and faced Carson avenue on the 
east. That portion of the building on lots 1 and 2 was covered by a policy 
of the London Assurance Corporation, and that portion on lots 4 and 4% by 
defendant’s policy here in question. Each of these policies contained a 
prorating clause, providing that the company should not be liable for a 
greater proportion of loss “than the amount hereby insured shall bear to 
the whole insurance, whether valid or not.” Through an error of the 
agent of the London Company its policy described the property covered 
thereby as extending 100 feet south, instead of 55 feet, thus making these 
policies lop on lot 4. The trial court found the error the evidence of which 
is in our opinion overwhelming and conclusive. 

The only question here necessary to consider is defendant’s contention 
that the language, “whether valid or not,” requires an apportionment of 
the loss on lot 4. Regardless of the ease with which a satisfactory an- 
swer may be given, the question itself is a simple one. If the London 
Company’s policy, so far as it related to the property on lot 4, was “valid,” 
the loss must, of course, be apportioned. If it was merely “not valid,” or 
“invalid,” or lacked the element of “validity” (equivalent expressions), and 
was yet a policy, the loss must be apportioned. If it was in fact no policy 
as applied to said property, it does not come within the language of the 
prorating clause. 

The word “invalid” does not necessarily mean an absolute nullity. It 
is often applied to contracts which are merely unenforceable for some im- 
perfection. Jones v. Bank of Cumming, 131 Ga. 614, 623, 63 S. E. 36. 
Validity is more than regularity. It implies legal sufficiency. Sharpleigh 
et al. v. Surdam et al. (U. S.) 21 Fed. Cas. 1173, 1178. Hence “invalidity” 
may be applied to a contract which, though regular, is insufficient in law or 
equity. Thus interpreted, the term would be improperly applied to an in- 
strument which was in fact no contract, concerning the subject-matter of 
which the minds of the parties never met, one absolutely void. Such, it 
seems to us, is the London policy so far as the property on lot 4 is con- 
cerned. It is as nonexistent, as to this controversy, as though ordered and 
paid for by a stranger and kept in his possession without plaintiff’s knowl- 


edge. 





440 Insurance Law Journal, Vol. 61. [Dec., 1923 


[2] Prior to the trial of this cause plaintiff had settled with the London 
Company for the loss on lots 1 and 2, waiving all claims against it for the 
loss on lot 4. Defendant insists that the company was the real party in 
interest and should have appeared herein, We think there is no merit in 
the contention. Neither of these companies could possibly have a claim 
against the other, and the presence of the London Company as a party 
hereto could neither aid nor impede the settlement of the question at issue 
between plaintiff and defendant. 7 

For the foregoing reasons, the supersedeas is denied, and the judgment 
affirmed, : 

Teller, C. J., and Allen, J., concur, 


_——2 ao 


HOME INS. CO. OF NEW YORK v. GAINES. (No. 10683.) 
(Supreme Court of Colorado. July 2, 1923, Rehearing Denied Oct. 1, 
1923.) 


218 Pacific Reporter, 908. 


1. INSURANCE — AGENT’S KNOWLEDGE IMPUTED TO IN- 
SURER. 


Knowledge of insurer’s agent is knowledge of the insurer, 
(For other cases, see Insurance, Dec. Dig. § 95.) 


2. INSURANCE — REFORMATION; POLICY MISSTATING IN- 
TENT OF PARTIES MAY BE REFORMED AND ENFORCED. 


An insurance policy, proven beyond doubt to misstate the intent of the 
parties, may be reformed and enforced. 


(For other cases, see Insurance, Dec. Dig. § 143[1].) 


3. REFORMATION OF INSTRUMENTS — LACHES; INSURED’S 
FAILURE TO READ POLICY UNTIL AFTER FIRE HELD 
NOT LACHES, PRECLUDING REFORMATION. 


Insured’s failure to read fire policy and discover error in description 
until after the fire, nine months after execution of policy, did not con- 
stitute laches, precluding him from having policy reformed, 


(For other cases, see Reformation of Instruments, Dec. Dig. § 32.) 


Department 1. 

Error to District Court, Bent County; A. F. Hollenbeck, Judge. 

Action by Dr. J. R. Gaines against the Home Insurance Company of 
New York. Judgment for plaintiff, and defendant brings error, and ap- 
plies for a supersedeas. Supersedeas denied, and judgment affirmed. 


Sylvester G. Williams, of Denver, for plaintiff in error. 
H. L, Lubers, of Denver, for defendant in error. 


Burke, J. This is a companion case to No. 10682 (same title, this day 
decided) 218 Pac. 907, and the statement of facts therein should be read 
in connection herewith. The two cases were tried together below, and 
came here on the same bill of exceptions, The parties are herein referred 
to as below. 

[1, 2] Defendant’s policy here in question was directed by plaintiff to 
be written on the property, known as Nos. 611 and 615 Carson avenue, 
which was on lot 3. By an error of the company’s agent the property 
was described as being situate on lots 4 and 4%. This action was brought 
to reform the contract and recover thereunder, as reformed, for the loss 
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sustained on lot 3, and such was the judgment. The trial court found 
the error, and the evidence thereof is overwhelming and conclusive. It 
is elementary that knowledge of the agent is knowledge of the company, 
and that an insurance policy, proven beyond doubt to misstate the intent 
of the parties, may be reformed and enforced. Merchants’ Ins. Co, v. 
Harris, 51 Colo. 95, 116 Pac. 143. 

[3] It is, however, contended that plaintiff’s right to reformation has 
been lost by his own negligence. The policy in question was ordered writ- 
ten on the property described in one of a different company, which was 
about to expire. The old policy, containing the correct description, was 
handed defendant’s agent as a guide. The new one was written under 
date of March 26, 1920, with the erroneous description, and both were 
shortly thereafter returned to plaintiff. He never read his new policy 
until after the fire, which occurred January 2, 1921. He thereupon dis- 
covered the error, and immediately called it to the attention of the agent. 
It is this neglect to read the policy and the delay of approximately nine 
months which constitute the laches it is now alleged prohibits recovery. 
We think there is no merit in the contention. It seems to us completely 
disposed of in the exhaustive and well-reasoned opinion of Mr. Justice 
Bailey in Merchants’ Ins, Co. v. Harris, supra. 

Other questions raised require no examination. The judgment is af- 
firmed. 

Teller, C. J., and Allen, J., concur. 


a 


GOLDMAN v. TNA INS. CO. (No. 14285.) 


(Court of Appeals of Georgia, Division No. 2. Sept. 13, 1923.) 
119 Southeastern Reporter, 338. 


(Syllabus by the Court.) 


1. INSURANCE—COMPANY HELD TO WAIVE OBJECTION TO 
PROOFS OF LOSS BY RETAINING THEM. 


“An insurance company, which receives in due time papers submitted 
to it in good faith as poofs of loss, should within a reasonable time, if the 
same are unsatisfactory, direct the attention of the party presenting such 
papers to any defects which it claims exist therein; and where a company, 
without doing this or pointing out the alleged defects, retains the papers 
so submitted until they are, under a notice to produce, brought into court 
by it on the trial of an action upon the policy, the company will be held to 
have waived any objection to the sufficiency of such papers as proper 
proofs of loss.” Alston v. Phenix Insurance Co., 100 Ga. 287 (2), 27 
S. E. 981. Aliter, where the required proof of loss as rendered to the in- 
surance company is not merely deficient or defective, as failing to fully 
comply with the duties and obligations of the assured with reference to 
making and forwarding same, but where the proof, as rendered, affirma- 
tively shows on its face that the company is not liable under the terms of 
risk assumed Cannon v. Phoenix Insurance Co., 110 Ga. 563 (2), 35 S. 
E. 775, 78 Am. St. Rep. 124. 


(For other cases, see Insurance, Dec. Dig. § 560[1].) 


2. INSURANCE — EXHIBIT ATTACHED TO PETITION HELD 
NOT TO SHOW NONCOMPLIANCE WITH IRON SAFE 
CLAUSE. 


The fact that to a petition, which, a; amended without objection, al- 
leges full and specific compliance with all the terms of the “iron safe 
clause,” there was attached a copy of a timely presented proof of loss, 
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showing a computation of the damages claimed, based upon an inventory 
made the day before the fire, as taken in connection with one made im- 
mediately subsequent thereto, does not indicate that no inventory was 
“taken within 12 months prior to date” of the policy, or “within 30 days” 
after its issuance, as required by the terms of the “iron safe clause” con- 
tained in the policy. It was therefore error for the trial judge to dis- 
miss the petition on the ground urged, and as stated in his order, “that the 
sworn proofs of loss submitted by the insured shows prima facie that no 
inventory was taken within 12 months prior to or within 30 days after the 
issuance of the policy of insurance sued upon,” and that consequently no 
cause of action was set forth. 


(For other cases, see Insurance, Dec. Dig. § 631.) 


Error from Superior Court, Warren County; E. T. Shurley, Judge. 
Action by J. L. Goldman against the AEtna Insurance Company. Judg- 
ment for defendant, and plaintiff brings error. Reversed. 


The “iron safe clauses” contained in the policy of insurance were as 
follows: 


“(1) The assured will take a complete inventory of stock on hand 
at least once in each calendar year, and unless such inventory has been 
taken within 12 months prior to date of this policy, one shall be taken in 
detail within 30 days of issuance of this policy, or this policy shall be null 
and void from such date. 

“(2) The assured will keep a set of books, which shall clearly and 
plainly present a complete record of business transacted, including all 
purchases, sales, and shipments, both for cash and credit from date of 
inventory, as provided for in first section of this clause, and during the 
continuance of this policy. 

(3) The assured will keep such books and inventory, and also the 
last preceding inventory, if such has been taken, securely locked in a fire- 
proof safe at night, and at all times when the building mentioned in this 
policy is not actually open for business; or, failing in this, the assured will 
keep such books and inventories in some place not exposed to a fire which 
would destroy the aforesaid building. In the event of failure to produce 
such set of books and inventories for the inspection of this company, this 
policy shall become null and void, and such failure shall constitute a per- 
petual bar to any recovery thereon.” 


The clause of the policy relating to notice and proof of loss was as 
follows: 


“If fire occur the insured shall give immediate notice of any loss 
thereby in writing to the company, protect the property from further 
damage, forthwith separate the damaged and undamaged personal prop- 
erty, put it in the best possible order, make a complete inventory of the 
same, stating the quantity and cost of each article and the amount claimed 
thereon, and within 60 days after the fire unless such time is extended in 
writing by this company, shall render a statement to this company, signed 
and sworn to by said insured, as to the time and origin of the fire, the in- 
terest of the insured and of all the other (?) in the property, the cash 
value of each item thereof and the amount of loss thereon, all incum- 
brances thereon, all other insurance, whether valid or not, covering any of 
said property, and a copy ‘of all the descriptions and schedules in all poli- 
cies, any change in the title, use, occupation, possession, or exposures of 
said property since the issuance of the policy.” 


The plaintiff filed certain amendments, which were allowed without 
objection, one alleging that he “did comply fully and accurately with” the 
quoted warranties in the policy, and another— 
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“that plaintiff did upon May 12, 1921, take a complete inventory of the 
stock of merchandise covered by the insurance policy sued upon in the 
above-stated case, and which inventory was made within 12 calendar, 
months prior to the date of the policy sued upon in said above-stated case.” 


The motion to dismiss and the insurance company’s contentions as 
stated in the brief of counsel, were, however— 


“not based upon the ground that the petition did not allege compliance 
with the terms of the “iron safe clause. The motion to dismiss was 
based on the proposition that the petition on its face showed that the plain- 
tiff had not rendered to the company proof of loss which showed on its 
face that the company was liable, and therefore had not complied with 
the condition precedent as to the furnishing proofs of loss.” 


L. D. McGregor, of Warrenton, for plaintiff in error. 
Smith, Hammond & Smith, of Atlanta, and M. L. Felts, of Warren- 
ton, for defendant in error. 


JENKINS, P. J. Judgment reversed. 
Stephens and Bell, JJ., concur. 


—-_—. 


PECK vy. NATIONAL LIBERTY INS. CO. OF AMERICA. (No. 17.) 
(Supreme Court of Michigan. Oct. 1, 1923.) 
194 Northwestern Reporter, 973. 


1. INSURANCE — FAILURE TO FURNISH PROOF OF LOSS 
WITHIN SPECIFIED TIME HELD TO BAR RECOVERY. 
Under fire policy in standard form prescribed by Pub. Acts 1917, No. 

256, insured’s failure to render proof of loss within 60 days barred re- 

covery. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 


2. INSURANCE—STATUTE HELD NOT TO PREVENT BAR FOR 

FAILURE TO FURNISH PROOF OF LOSS. 

Pub. Acts 1921, No. 264, providing that no fire policy shall be declared 
void for breach of condition, if insurer has not been injured or loss has 
not occurred by reason thereof, has no bearing on question of bar of ac- 
tion by failure to render proof of loss within time specified. 


(For other cases, see Insurance, Dec. Dig. § 539[5].) 


Error to Circuit Court, Bay County; Samuel G. Houghton, Judge. 

Action by William H. Peck against the National Liberty Insurance 
company of America. Judgment for plaintiff, and defendant brings error. 
Reversed, and new trial granted. , 


Argued before Wiest, C. J., and Fellows, McDonald, Clark, Bird, 
Sharpe, Moore, and Steere, JJ. 


Henry C. Walters, of Detroit (Arthur O. Carmichael and Arthur P. 
Hicks, both of Detroit, of counsel), for appellant. 
Coumans & Gaffney, of Bay City, for appellee. 


Wisst, C. J. [1] This is an action on a standard fire insurance pol- 
icy, covering a dwelling house and garage, and issued June 11, 1918. Loss 
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occurred June 8, 1921. Proof of loss was rendered the company August 
22, 1921. Defendant, under plea of the general issue, gave notice of 
breach of condition of the policy by transfer of the insured property 
without its consent, and also a bar to the action because of failure to ren- 
der proof of loss within 60 days after the fire. Plaintiff had judgment. 
Review here by writ of error. Proof of loss was not rendered within 60 
days after the fire, and no waiver or extension of time appears. Exercis- 
ing power in the premises, the Legislature, by Act No. 256, Public Acts 
1917, prescribed the form of policy for fire insurance in this state. This 
law exacts the following agreement between the insurer and the insured: 


“This policy is made and accepted subject to the foregoing stipula- 
tions and conditions, and to the stipulations and conditions printed on the 
back hereof, which are hereby made a part of this policy. * * *” 


The law also places the following requirement in the policy: 


“The insured shall, within 60 days after the fire, unless such time is 
extended in writing by this company, render to this company a proof of 
loss signed and sworn to by the insured, stating the knowledge and belief 
of the insured as to the following. * * *” Pub. Acts 1917, No. 256, 
pt. 4, c. 2, § 6. 


Compliance with this requirement is made a condition precedent to 
liability of the insurer; the law making the parties agree that: 


“No suit or action on this policy, or the recovery of any claim, shall 
be sustainable in any court of law or equity unless all the requirements of 
this policy shall have been complied with, nor unless commenced within 
twelve months next after the liability shall have accrued.” 


Here we find in the law, and the policy of insurance in accord there- 
with, a bar to recovery, if proot of loss is not rendered the insurer within 
60 days after the fire, and a limitation of time within which to commence 
suit after liability shall have accrued. The question presented by failure 
of proof of loss within the period fixed by the policy under the statute, 
falls within the decision of this court in Gould v. Insurance Co., 90 Mich. 
302, 51 N. W. 455, and is not governed by Steele v. Insurance Co., 93 Mich. 
81, 53 N. W. 514, 18 L. R. A. 85. In the Steele Case the policy restrained 
suit until proof of loss was rendered. In the Gould Case the policy barred 
action unless proof of loss was rendered within 30 days after loss or dam- 
age by fire. The Legislature, in employing the word “unless,” did so 
advisedly, evidently having in mind the holding in the Gould Case, and the 
policy in suit, but following the law on the subject, does not admit of 
construction against the insurer. 

[2] Act No. 264, Public Acts 1921, has no bearing upon the question 
of time within which to make proof of loss, and the consequence of fail- 
ure to do so within the time limited. The statute, and the policy in con- 
formity therewith, and plaintiff’s failure to render proof of loss within 
60 days after the fire, constitute a bar to this suit. It is therefore not 
necessary to decide the point arising out of alleged transfer of title with- 
out consent of the insurer. 

The judgment is reversed, with ¢osts to defendant, and a new trial 
granted. 
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DIAMOND CRAVAT CO., Inc, v. EAGLE STAR & BRITISH 
DOMINIONS INS. CO., LIMITED, OF LONDON, ENGLAND. 


(New York Supreme Court, Special Term, New York County. August, 
3.) 


201 New York Supplement, 294. 


INSURANCE—POLICY IN NAME OF PARTNERSHIP, “AS NOW 
OR MAY BE HEREAFTER CONSTITUTED,” HELD NOT TO 
iene CORPORATION SUCCEEDING TO PARTNERSHIP 
BUSINESS. 


Where partnership property sold to plaintiff, a company incorporated 
by former partners to take over the business and assets, was covered by 
a fire policy in the name of the partnership, and after the incorporation 
there was a renewal of the policy, issued in the name of the partnership, 
“as now or may be hereafer constituted,” plaintiff cannot recover on the 
policy, as the quoted words did not include it. 


(For other cases, see Insurance, Dec. Dig. § 156[1].) 


Action by the Diamond Cravat Company, Inc., against the Eagle, 
Star & British Dominions Insurance Company, Limited, of London, 
England. On defendant's motion to vacate an attachment. Motion 
granted. 


William Otis Badger, Jr., of New York City, for plaintiff. 
Engelhard, Pollak, Pitcher & Stern, of New York City, for defend- 
ant. 


Manoney, J. Plaintiff sues upon a policy of insurance and prays for 
judgment for the sum of $4,500. Defendant moves to vacate the attach- 
ment upon the ground that upon the plaintiff's complaint and affidavit, and 
upon the undisputed facts presented, the plaintiff is not entitled to any 
judgment against the defendant. the plaintiff corporation, it would appear 
from the papers, was formed some time in December, 1922; that the de- 
fendant [plaintiff] tock over the business, good will, stock, and merchand- 
ise from the firm of Kantor Bros., doing business as the Diamond Cravat 
Company, a copartnership, The members of this company constituted 
those of the copartnership. The property covered by the policy of insur- 
ance was sold without question to the new corporation, On February 7, 
1923, after the incorporation of the plaintiff, there was issued to the co- 
partnership firm of Kantor Bros., doing business as Diamond Cravat Com- 
pany, a policy of fire insurance. This policy was in renewal of a former 
policy issued to the copartnership firm expiring. This policy remained as 
issued in the name of the copartnership firm and was not changed to the 
corporate name. One of the riders on the policy upon which the plain- 
tiff relies, after the name “Kantor Bros.” doing business as “Diamond 
Cravat Company,” contains these printed words, “as now or may be here- 
after constituted.” 

The plaintiff contends that the words just quoted would include the 
corporation which was formed by the former members of the copartnership 
firm before the issuance of the policy. If these words would include a 
change of ownership from individuals to whom the policy was issued, then 
the policy has not been violated or voided by reason of the following 
clause contained in the policy, viz.: 


“This entire policy shall be void, unless otherwise provided by agree- 
ment in writing attached thereto, if the interest of the insured be other 
than unconditional and sole ownership.” 
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No agreement to release the insured from the terms of this clause 
is annexed to the policy. In the case of Cremo Light Co. v. Parker, 
118 App. Div, 845, 103 N. Y. Supp. 710, Mr. Justice Scott, in writing the 
opinion for the court, says: 


“If there had been merely a change in the name, personnel, or owner- 
ship of the original company, the conditions of the policy would not have 
been violated, but in our opinion what really happened was much more 
than this. It was a complete change of ownership.” 


What was said by the justice in the case just quoted can be said 
from the facts in the instant case, the change from the copartnership 
to the corporation was a full change of ownership, and such ownership 
as was not in my opinion contemplated by the terms of the policy. In this 
case the one fact stands out distinctly, viz., that the plaintiff corporation 
was formed in December, 1922. The policy of insurance was issued as a 
renewal on February 7, 1923, when the copartnership firm no longer ex- 
isted. The rights of the parties in this action must be governed by the 
policy of insurance, and not by what the plaintiff believes should be pre- 
sumed or inferred therefrom. Under no sense of reasoning can the words 
on the rider of the policy of insurance, “as now or may hereafter be con- 
stituted,” be held to include the corporation. It may be upon the facts 
here, in the absence of any alleged fraud or misrepresentations on the part 
of the plaintiff, that the contract of insurance might well be reformed. 
Upon the facts, it is my view that the plaintiff has no cause of action on 
this policy against the defendant, unless or until said policy be corrected 
or reformed by a suit in equity. 

; aaa to vacate attachment is therefore granted. Ordered accord- 
ingly. 


ee 


SELDIN et at. v. CALEDONIAN INS. CO. et at. 


SELDIN y. GLOBE & RUTGERS FIRE INS. CO. OF CITY OF NEW 
YORK et AL. 


(New York Supreme Court, Special Term, Oneida County. February 2, 
1923.) 


201 New York Supplement, 213. 


1. INSURANCE — AGENCY OF SUPERINTENDENT OF INSUR- 
ANCE TO RECEIVE SERVICE OF PROCESS FOR FOREIGN 
CORPORATION NOT TERMINATED BY CHANGING OCCU- 
PANT OF OFFICE, BUT CONTINUES UNTIL REVOKED. 
The superintendent of insurance is a continuing officer of the state 

government, no matter who the individual occupying the office from time 

to time may be; and where a foreign insurance corporation appoints him 
as its process agent as required by Insurance Law, § 30, the designation is 
good until revoked. 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 


2. INSURANCE — WHEN SERVICE ON FOREIGN INSURANCE 
CORPORATION’S CASHIER, DIRECTOR, OR MANAGING 
AGENT WITHIN STATE MAY BE MADE. 

Service of process on a foreign insurance corporation may be made on 
its “cashier, a director or a managing agent * * * within the state, 
under Civil Practice Act, § 229, subd. 3, only where due diligence has 
been used to obtain service on the persons designated by subdivisions 1 
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and 2, and, in the absence of a showing of diligence, service on the 
cashier, director, or managing agent is void. 


(For other cases, see Insurance, Dec. Dig. § 627[1].) 


3. INSURANCE—LOCAL FIRE INSURANCE AGENT OF DOMES- 
TIC INSURANCE CORPORATION HELD NOT “MANAGING 
AGENT” ON WHOM SERVICE OF PROCESS MAY BE MADE. 


A local fire insurance agent of a domestic insurance corporation whose 
only duty it is to solicit insurance, and who can only bind the company 
for a limited time, the insurance policy not being effectual until the risk 
is approved by the home office, is not a “managing agent” of the corpora- 
tion within Civil Practice Act, § 228, permitting service of process on the 
managing agent of domestic corporations, and the fact that the corpora- 
tion received information from him that summons had been served is 
immaterial; a managing agent being one invested with general powers 
involving the exercise of judgment and discretion, as distinguished from 
an ordinary agent or attorney who acts in a subordinate capacity under 
the direction and control of a superior authority both in regard to the 
extent of his duty and the manner of exercising it. 

(For other cases, see Insurance, Dec. Dig. § 627[1].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Managing Agent.) 


Actions by Jacob J. Seldin and another against the Caledonian In- 
surance Company and others, and by Jacob J. Seldin against the Globe 
& Rutgers Fire Insurance Company of the City of New York and others. 
On motion by defendants in both actions, appearing specially therein, to 
set aside service of summons and complaint. Motion granted. 


Lee, Dowling & Brennan, of Utica, for plaintiffs. 
Gannon, Spencer & Mitchell, of Syracuse, for defendants. 


Louts M. Martin, J. [1, 2] The proper service in the case of the 
foreign corporations herein would have been upon the superintendent ot 
insurance of the state of New York, providing that there were no presi- 
dent, vice president, treasurer, assistant treasurer, secretary, or any of- 
ficer performing corresponding functions under a similar name available 
herefor. Civil Practice Act, § 229; Insurance Law, § 30 (as amended by 
Laws 1910, c. 634, § 12). 

The superintendent of insurance is a continuing officer of the state 
government, no matter who the individual may be who from time to 
time occupies such position; and a‘company having once complied with 
said section 30, the designation is good until revoked, 

The answering affidavits or affidavits of service fail to show any 
act or effort on the part of the plaintiff to effect such service in ac- 
cordance with subdivisions 1 and 2 of said section of the Civil Prac- 
tice Act, and this is necessary before service can be made under sub- 
division 3 of that section. Birkenwald v. May Co., 179 App. Div. 658, 
166 N. Y. Supp. 1073; Taplinger & Co, v. Montgomery Ward & Co., 114 
Misc. Rep..115, 186 N. Y. Supp. 77. 

It therefore is held that, in the case of the defendants herein who 
are foreign corporations, the service in question is void. 

[3] Defendant Globe & Rutgers Fire Insurance Company of New 
York is a domestic corporation. The service upon it was made under 
section 228 of the Civil Practice Act, and the position taken therein is 
that a “local fire insurance agent” is a “managing agent” under that sec- 
tion. 

“A managing agent ‘must be some person invested by the corpora- 
tion with general powers involving the exercise of judgment and discre- 
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tion, as distinguished from an ordinary agent, or attorney, who acts in an 
inferior capacity and under the direction and control of superior authority, 
both in regard to the extent of his duty and the manner of executing it.’” 
Loeb v. Star & Herald Co., 187 App. Div. 175, 179, 175 N. Y. Supp. 412, 
415. ‘And the fact that the corporation received information from the 
agent as to the service of the summons has no effect upon the validity 
thereof. Beck v. North Packing & Provision Co., 159 App. Div. 418, 420, 
144 N. Y. Supp. 602. 


Applying these principles to a local fire insurance agent, it will be 
readily seen that said agent does not come within their provisions at 
all. A local agent is practically only a solicitor of insurance; he does 
not fix the rates, adjust the losses, or exercise but very limited judg- 
ment or discretion. Every risk that he writes must immediately be sub- 
mitted by a daily report to the company; and the company passes thereon 
and in very many instances rejects the line. And while he may bind the 
company for a limited time to the insured, no real insurance is effected 
until the risk is approved by the home office. He is ever under the super- 
vision and control of the general agent of the company, who visits his 
office frequently, checks up his work, and cancels any risk of which he 
does not approve. He is simply a solicitor, signing his name to certain 
printed contracts furnished by the authority under which he acts. To 
hold otherwise would open the door to an indiscriminate service on these 
corporations and leave them subject to the careless acts of a local solici- 
tor, who perhaps might have an interest adverse to the company itself. 

am therefore of the opinion that the motions in these two actions 
should be granted; but inasmuch as plaintiff acted in entire good faith 
and must needs be to the expense of re-service therein, no costs should 
be allowed. 

Motion granted, without costs. 


> ao 


FARWELL vy. JOHNSON. 
(New York Supreme Court, Trial Term, Cattaraugus County. October, 
1923.) 
201 New York Supplement, 327. 


1, INSURANCE—AGREEMENT TO INSURE STOCK OF GOODS 
PAYABLE TO SELLER AS HIS INTEREST MIGHT APPEAR 
CONSTRUED. 

Where the purchaser of a stock of goods and fixtures agreed to insure 
the property against fire, payable to seller as his interest might appear, 
though the seller had no lien, the agreement was to make the insurance 
moneys payable to him to the amount of the price unpaid at the time of 
a fire. 


(For other cases, see Insurance, Dec. Dig. § 104.) 
2. INSURANCE — ONLY INSURER CAN RAISE OBJECTION OF 
WANT OF INSURABLE INTEREST. 


_ Only the insurer can raise the objection of want of insurable interest 
in the beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 114.) 


3. INSURANCE — PERSON WITHOUT INSURABLE INTEREST 
MAY BE NAMED AS JOINT BENEFICIARY OF PROCEEDS. 


Insurance Law, § 55, prohibiting the issuing of a policy, except in the 
name of some person having an interest therein, does not prohibit issuing 
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a policy to persons having an insurable interest, and adding the name of a 
third person as jointly entitled to the proceeds. 


(For other cases, see Insurance, Dec. Dig. § 114.) 


4. BANKRUPTCY — PREFERENCE; PAYMENT OF PROCEEDS 
OF FIRE POLICY TO SELLER OF STOCK OF GOODS AFTER 
BUYER’S BANKRUPTCY HELD NOT UNLAWFUL “PREFER- 
ENCE.” 


An agreement to insure goods and fixtures for the benefit of the seller, 
to secure payment, was a legal agreement, founded on adequate considera- 
tion, and gave seller an interest in the insurance from its date, and its 
enforcement shortly before buyer’s voluntary bankruptcy, but more than 
two years after the agreement was executed, though the property de- 
stroyed was not the same as that sold under the agreement, was not an 
unlawful preference under the Bankruptcy Act (U. S. Comp. St. §§ 
9585-9656) . 

(For other cases, see Bankruptcy, Dec. Dig. § 165[1].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Preference. ) 


Action by Arthur M. Farwell against John Johnson, as trustee of 
the bankrupt estate of John D. Lapham and others, to establish and en- 
force a lien on avails of fire insurance policies. Judgment for plaintiff. 


William W. Waring, of Franklinville, for plaintiff. 
Frank James, of Buffalo, for defendant. 


Brown, J. On August 1, 1919, plaintiff sold and delivered to John D. 
Lapham and Dennis C. Sawyer, as copartners doing business as Lapham & 
Sawyer, a stock of merchandise and fixtures situate in a store building 
in Rushford, N. Y.; in consideration of the sum of $12,500, $2,000 of which 
was then paid, $10,500 to be paid in the future, represented by Lapham & 
Sawyer’s promissory note payable to the order of the plaintiff, and in the 
further consideration that Lapham & Sawyer should procure such prop- 
erty to be insured against loss by fire, payable to the plaintiff as his inter- 
est might appear at the time of a possible fire. Thereafter Lapham & 
Sawyer conducted a general store, selling such merchandise by retail, and 
adding to the stock of merchandise from time to time. On November 23, 
1921, all of the original stock of merchandise purchased August 1, 1919, 
had been sold, excepting about $400 worth of merchandise, and new stock 
had been added of the value of about $24,000; the avails of sales of the 
merchandise sold by plaintiff being used in the purchase of such new stock. 
Payments had been made upon the promissory note of upwards of $3,500 
and on November 23, 1921, the unpaid balance due plaintiff was represented 
by a promissory note of Lapham & Sawyer of $7,000. Lapham & Sawyer 
in 1919, 1920, and 1921 procured policies of insurance to be issued by 
several insurance companies, insuring their stock of merchandise against 
loss by fire, aggregating $13,000, all policies insuring and payable to “A. 
M. Farwell—Lapham & Sawyer.” On November 24, 1921, a fire occur- 
red, destroying all of the insured merchandise. On November 27, 1921, 
the $7,000 note was renewed by a new note for $7,105, payable in two 
months. Shortly thereafter the insurance loss was adjusted at the sum 
of $13,000, and drafts for that amount were delivered by the insurance 
companies to their local agent, all payable to “A. M. Farwell—Lapham & 
Sawyer,” to be delivered to the payees upon execution of receipts and sur- 
render of policies. During the delay of the delivery of the drafts to the 
plaintiff and Lapham & Sawyer, and on January 27, 1922, Lapham & Saw- 
yer were duly adjudicated voluntary bankrupts, and the defendant duly 
appointed trustee of their estate. Thereafter the sum of $13,000 was real- 
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ized upon the drafts, $7,000 thereof deposited to await the determination 
of plaintiff's claim, and the balance paid to defendant trustee. 

[1] This action is brought to establish and enforce a lien in plain- 
tiff’s behalf upon the moneys on deposit—the claim of the plaintiff being 
that in consideration of the sale to Lapham & Sawyer in 1919 they pro- 
cured the property to be insured against loss by fire, that the insurance 
moneys were to be paid to the plaintiff to the extent of the unpaid pur- 
chase price of the property scold, and that such agreement, made in 1919, 
impresses upon the avails of the policies a lien in the sum of $7,000 ahead 
of and superior to the claim of the trustee of the bankrupt estate; the de- 
fendant contending that, as title to the merchandise passed to Lapham & 
Sawyer, ‘the plaintiff had no insurable interest therein, that the policies 
were void as to the plaintiff, that the insurance moneys belong solely 
to the trustee in bankruptcy, and that the making of the drafts to the or- 
der of the plaintiff and Lapham & Sawyer, thus paying the insurance 
moneys to the plaintiff, was the creation of a preference in plaintiff's be- 
half over the general creditors of Lapham & Sawyer, within four months 
prior to the adjudication in bankruptcy, and cannot be upheld under the 
Bankruptcy Act (30 Stat, 544 [U. S. Comp. St. §§ 9586-9656] ). 

The right of the plaintiff to the funds on deposit must be determined 
primarily upon an interpretation of the agreement made in 1919 between 
plaintiff and Lapham & Sawyer relative to the insurance to be placed on 
the merchandise then sold. The terms of the agreement were not reduced 
to writing, and can only be ascertained by an inspection of the testimony. 
The plaintiff testifies that it was stated at the time of the sale “that the 
stock should be insured, payable to me as my interest might appear at the 
time of possible fire.’ One witness testifies that “Mr. Farwell said he 
wanted the stock insured in case of fire, and Lapham agreed to it” Mr. 
Lapham was not called as a witness. Upon this testimony it is apparent 
that Lapham & Sawyer agreed with plaintiff that the stock should be 
insured against loss by fire, and in the event that there should be a fire 
loss that the insurance moneys should be payable to the plaintiff as his in- 
terest might appear at the time of possible fire. 

What is the meaning of such agreement? Plaintiff had sold the 
stock of merchandise to Lapham & Sawyer; no interest in the mer- 
chandise was retained by the plaintiff. He had no lien upon the mer- 
chandise for the unpaid purchase price. It is certain that the agreement 
does not mean that the insurance moneys should be paid to the plaintiff 
as his interest in the merchandise might appear at the time of possible 
fire. If it means anything, it means that the insurance moneys should be 
payable to the plaintiff to the extent of the purchase price of the mer- 
chandise in 1919 that should remain unpaid at the time of a possible fire. 
It is very evident that the parties intended that plaintiff should have some 
interest in the insurance moneys, some lien thereon as security for his 
debt. There could have been no other object in naming the plaintiff in 
the policies of insurance. Lapham & Sawyer caused plaintiff’s name to 
be inserted in the policies as a joint payee with themselves of the insurance 
moneys in the event of a fire loss, There was some purpose in so naming 
the plaintiff in the policies. 

Twenty-one separate fire insurance policies were procured by Lap- 
ham & Sawyer from five different insurance companies in three years, in 
all of which loss if any was made payable to the plaintiff and Lapham 
& Sawyer. The insurance companies made no claim that plaintiff did not 
have an insurable interest in the insured property. They all concede that 
the insurance moneys were payable to the plaintiff and Lapham & Saw- 
yer. In fact, they each have made payment,of the total loss by issuing 
drafts payable to plaintiff and Lapham & Sawyer. In view of the testi- 
mony stating the terms of the agreement, the facts and circumstances re- 
lative to the insurance, and the way and manner in which the parties have 
treated the same, the finding must be that in 1919, at the time of the sale 
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of the merchandise by the plaintiff to Lapham & Sawyer, it was agreed 
between them that the stock of merchandise of Lapham & Sawyer should 
be insured against loss by fire, the insurance moneys be payable to the 
plaintiff to the amount of the unpaid purchase price of the merchandise 
in 1919, that should remain unpaid at the time of a possible fire, and that 
Lapham & Sawyer have performed all of the conditions of that agree- 
ment which they were required to perform. 

[2-4] The execution of that agreement by Lapham & Sawyer in 
procuring the insurance companies to issue their drafts in payment of the 
fire loss payable to the plaintiff and themselves is asserted by the defend- 
ant to have been the transfer of insurance moneys belonging to Lapham 
& Sawyer to the plaintiff operating as a preference in plaintiff’s behalf 
over the general creditors of Lapham & Sawyer within four months prior 
to the adjudication in bankruptcy and void under the Bankruptcy Act. 
The agreement was made in 1919, and plaintiff’s right to the insurance 
moneys was then created; the act of the insurance companies in paying 
the moneys to the plaintiff through the issuance of the drafts was in 
recognition of a right of plaintiff that had been created long before the 
bankruptcy, and it is net seen how the Bankruptcy Act in any manner ap- 
plies, provided the agreement was valid and enforceable as between plain- 
tiff and Lapham & Sawyer. Whether such agreement and the policies 
issued by the several insurance companies created a legal obligation in 
plaintiff’s favor as against the insurance companies does not seem to be 
material upon the question presented. Only the insurance company can 
raise the objection of the want of insurable interest. In re Stucky Truck- 
ing Co. (D. C.) 240 Fed. 427. 

Section 55 of the Insurance Law (as amended by Laws 1910, c. 634, 
§ 19, Laws 1913, c. 519, and Laws 1922, c. 108), prohibiting the issuing 
of a policy upon property except in the name of some person having an 
interest in the property, did not prohibit the issuing of the policies to Lap- 
ham & Sawyer, and adding the name of the plaintiff as one to whom in- 
surance moneys should be paid jointly with Lapham & Sawyer. The poli- 
cies were issued in the name of some person having an interest in the prop- 
erty. It was said in Van Alstyne v. Attna Insurance Co., 14 Hun. 360: 


“It is unnecessary that the party who is specified as the person to 
whom the loss, if any, is to be paid should have any insurable interest in 
the property insured, or that, if he has such interest, the insurance com- 
pany should be notified of the fact. There is nothing to prevent the as- 
sured from ordering the loss, if any, to be paid to the party to whom it is 
directed to be paid on any other account than that of an interest in the 
property insured.” 


It was said in Hastings v. Westchester Fire Ins. Co., 73 N. Y. 149: 


_ “In case the loss is payable to a third person, who has no [insurable] 
interest in the property insured, but only claims the insurance as collateral 
security for liabilities incurred prior to the insurance, the latter only can 
maintain an action on the policy as an appointee of the owner who is 
authorized to receive the same”—citing Frink v. Hampden Ins. Co., 45 
Barb. 384. 


In Frink v. Hampden Ins. Co., 45 Barb. 384, the policy issued upon 
property owned by H., provided loss, if any, should be “payable to F, as 
collateral.” H. was indebted to F. at the time. Held that F. could main- 
tain the action; although having no insurable interest, he was the appointee 
of H., to whom the money was payable. 

In view of the fact that the insurance companies have paid the fire 
loss, and that the insurance money claimed by the plaintiff is now on 
deposit, and its title is freed from all controversy as to the liability of 
the insurance companies, the question as to whether the plaintiff had an 
insurable interest in the lost merchandise is entirely immaterial. The sole 
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question seems to be whether the agreement, made in 1919, between plain- 
tiff and Lapham & Sawyer relative to the insurance moneys was valid and 
enforceable—whether the fund on deposit is the plaintiffs property; free 
from the claims of defendant trustee representing the general creditors of 
Lapham & Sawyer. 

It is stated in 26 Corpus Juris, 445, that a creditor of an insured to 
whom the policy is made payable is entitled to the proceeds, and is not 
bound to apply them to the benefit of the debtor. Under the terms of 
the agreement the insurance. was effected for plaintiff’s benefit and security. 
It was a legal agreement, founded on adequate consideration. Lapham & 
Sawyer had a perfect right to make the same. It was a part of the terms 
of sale by plaintiff to Lapham & Sawyer. The general creditors have no 
superior equities to the insurance fund over the plaintiff, The property 
that was destroyed by the fire consisted partly of merchandise that had 
been sold by the general creditors to a solvent copartnership that had not 
been paid for, and partly of merchandise that had been purchased with 
funds realized from sales of merchandise formerly owned by plaintiff 
that had not been paid for. The testimony is that all avails of plaintiff’s 
merchandise had been reinvested in the stock in the store. The moneys 
that paid the premiums for the insurance came from sales of plaintiff’s 
merchandise that had not been paid for, as well as from sales of merchand- 
ise purchased from the general creditors. 

In Sexton v. Kessler, 225 U. S. 90, 32 Sup. Ct. 657, 56 L. Ed, 995, 
it was held that a delivery of securities in 1907 by a bankrupt less than 
four months prior to the adjudication was not prohibited as a prefer- 
ence under the Bankruptcy Act, for the reason that the agreement for such 
delivery was made in 1903; that when the defendant took possession of the 
securities in 1907 it only exercised a right that had been created in 1903 
long before the bankruptcy. 

A party cannot mortgage property which he does not have, but he 
can agree to mortgage it or give a lien upon it as soon as he gets it, 
and equity will enforce the agreement and establish the lien. Where 
the intent is to give a lien, and what is done is consistent with its creation, 
and not a contract for something else, equity will treat as done what was 
intended to be done, and the lien may be esablished and foreclosed in the 
same action. National Bank of Deposit of City of New York v. Rogers, 
166 N. Y, 390, 59 N. E. 922. 

The plaintiff is entitled to judgment establishing his lien upon the 
money on deposit, awarding him the title thereto, and directing the deposi- 
tary to pay the same, together with all accumulation thereon to him to- 
gether with costs. 

Let findings be prepared. 


EE pn 


FIREMAN’S FUND INS. CO. v. ROWLAND LUMBER CO. 
(No, 224.) 


(Supreme Court of North Carolina, Oct. 17, 1923.) 
119 Southeastern Reporter, 362. 


1. INSURANCE—WAIVER; STIPULATION AS TO OWNERSHIP 

WAIVED BY PAYMENT OF LOSS. 

Where stipulation of “unconditional and sole ownership” was waived 
by a fire insurance company, its liability became absolute under the policy, 
and such a waiver exists where the insurer distributes the insurance 
moneys among persons, other than the insured, interested in the property. 


(For other cases, see Insurance, Dec. Dig. § 399.) 
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2. INSURANCE — SUBROGATION; THAT INSURER MIGHT 
oor CONTESTED CLAIM DOES. NOT DEFEAT SUBROGA- 
N. 


That insurer of tobacco might have successfully contested claim of 
insured and relieved itself of liability by reason of a stipulation for “un- 
conditional and sole ownership,” did not affect its right of subrogation to 
the rights of the insured against one negligently causing the fire. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 


3. INSURANCE — LIABILITY OF NELIGENT WRONGDOER 
CAUSING FIRE NOT AFFECTED BY POLICY. 


Person negligently causing fire cam have no concern with a stipulation 
in a fire policy as to mode of assessing value of property ‘burned, in an 
action by the insurer claiming to be subrogated to the rights of the in- 
sured, and the measure of damages, so far as the wrongdoer is concerned, 
is the fair market value or the fair cash value of the property destroyed 
at the time and the place of its destruction, whether equal to, or in excess 
of, the sum paid by plaintiff to the insured. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 


Appeal from Superior Court, Duplin County; Calvert, Judge. 


Action by the Fireman’s Fund Insurance Company against the Row- 
land Lumber Company. Judgment for plaintiff, and defendant appeals. 
No error. 


Civil action tried upon the following issues: 


“(1) Was the tobacco belonging to J. A. Ricks and tenant, J. S. 
Wagstaff, burned by the negligence of the defendant, as alleged in the 
complaint? Answer: Yes. 

“(2) Did J. A. Ricks and J. S. Wagstaff, jointly, insure said tobacco, 
and, if so, was it under the six insurance policies offered in evidence? 
Answer: Yes. 

“(3) What amount, if any, is the plaintiff entitled to recover of the 
defendant? Answer: $2,181.95 and interest from date that insurance was 
paid.” 


Judgment on the verdict in favor of plaintiff. Defendant appealed, as- 
signing errors. 


‘ R. D. Johnson and Stevens, Beasley & Stevens, all of Warsaw, for ap- 
pellant. 

H. D. Williams, of Kenansville, D. L. Carlton, of Warsaw, and Geo. 
R. Ward, of Wallace, for appellee. 


Stacy, J. J. A. Ricks, J. S. Wagstaff, and P. L. Page owned some 
tobacco, which had been cured and stored in a pack barn, located on cer- 
tain leased premises. On September 23, 1919, this tobacco was destroyed 
by fire. Defendant’s liability for the fire is established by the present 
verdiet.. The tobacco in question was insured by plaintiff against loss or 
damage to the extent of $3,000. Following its destruction by fire, plaintiff 
paid to Ricks, Wagstaff, and Page $2,181.95, the actual loss sustained, and 
it now brings this suit to recover said amount from the defendant, alleg- 
ing that, by reason of the provisions, contained in the several policies and 
payments thereunder, plaintiff has become and is now subrogated, to the 
extent of such payments, to all the rights of recovery existing in favor of 
J. A. Ricks, J. S. Wagstaff, and P. L. Page, and against the defendant, on 
account of the wrongful, careless, and negligent burning of said tobacco. 
For this position plaintiff relies upon the following authorities: Insurance 
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Co. v. Railroad, 132 N. C. 75, 43 S. E. 548; Cunningham v. Railroad, 139 
a C. 434, 51 S. E. 1029, "5 L. R, A. (N. S.) 921; Fidelity Co. v. Grocery 

7 N.C. 513, 61 S, E. 375; Insurance Co. v . Railroad, 165 N. C. 
136 80 S. E. 1069, ‘and cases there cited. See, also, "Powell v. Water Co., 
171 N. C. 290, 88 S. E. 426, Ann. Cas. 1917a, 1302; U. S. v. Amer. Tob. 
Co., 166 U. S. 468, 17 Sup. Ct, 619, 41 L. Ed. 1081. 

[1] Defendant seeks to avoid liability to the plaintiff in the present 
suit, not because of any want of negligence on its part in setting ofit the 
fire, but because of a stipulation in each of the policies to the effect that 
the insurance company shall not be liable for loss or damage occurring, 
“if the interest of the insured [in the property] be other than uncondi- 
tional and sole ownership.” The policies were taken out in the name of 
J. A. Ricks, as sole owner; whereas his tenant, J. S. Wagstaff, and P. L. 
Page each owned an interest in the property, and this fact was known to 
the plaintiff's agent at the time of the issuance and delivery of said poli- 
cies. Indeed, when plaintiff made settlement for the loss, the thoney was 
divided and paid to the different owners according to their respective in- 
terests. Hence the stipulation of “unconditional and sole ownership” was 
waived by the insurance company, making its liability absolute under the 
policies. The rule applicable is stated by Douglas, J., in Horton v, Insur- 
ance Co., 122 N. C. 503, 29 S. E. 945, 65 Am. St. Rep. 717, as follows: 


“Tt is well settled in this state that the knowledge of the local agent 
of an insurance company is, in law, the knowledge of the principal; that 
the conditions in a policy working a forfeiture are matters-of contract and 
not of limitation, and may be waived by the insurer; and that such waiver 
may be presumed from the acts of the agent”—citing a number of authori- 
ties. 

See, also, Johnson v. Insurance Co., 172 N. C. 147, 90 S. E. 124; 
Robinson v. B. of L. F. & E., 170 N. C. 548, 87 S. E. 537; Modlin v. In- 
surance Co., 151 N. C. 43, 65 S. E. 605; Arnold v. Amer. Ins. Co., 148 
Cal. 660, 84 Pac. 182, 25 L. R. A. (N. S.) 6, and note. 

[2] From the foregeing, it follows that the defense based upon the 
alleged ground of nonliability on the part of the insurance company, be- 
cause the policies in question were not legally enforceable, must be denied. 
19 Cyc. 894 

“Moreover, if the insurer has paid the loss the fact that it might have 
successfully contested the claim under the policy and relieved itself of 
liability to the insured does not affect its right of subrogation. The equi- 
ties between the insurer and the insured are not matters with which the 
wrongdoer has any concern.” Briefs on the Law of Insurance by Cooley, 
vol. 4, p, 3896. 


See, also, Pearse v. Quebec S. S. Co. (D. C.) 24 Fed. 285. 

[3] Defendant further contends that, in assessing the value of the 
property destroyed, the rule stipulated in each of the policies of insurance 
is alone applicable in the present suit. This was as follows: 

“The cash value of the leaf tobacco, covered by this policy, shall be 
computed at not more than the average price obtained on sales of leaf to- 
bacco in public sales warehouses nearest to the agency issuing this policy, 
said sales to embrace a period of one week prior to date of fire, as per 
authentic official records of such warehouses; said average price to be 
found by dividing the total quantity sold during the period specified into 
the total price obtained during said period.” 


This method of ascertaining the value of the property injured or de- 
stroyed is a matter of contract between the insurer and the assured, and 
with which the wrongdoer, or tort-feasor, can have no concern, as he is 
not a party to the contract. Monticello v. Mollison, 58 U. S. (17 How.) 
152, 15 L. Ed. 68. He is bound to make satisfaction for the injury he has 
done, and no more, without inquiry as to the relative rights, inter se, of 
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the parties claiming the damages. In re Harris, 57 Fed. 247, 6 C. C. A. 
320. His only interest in this respect is to be protected against a second 
claim for the same injury or loss. The measure of damages, so far as 
the present defendant is concerned, is the fair market value or the fair 
cash value of the property destroyed at the time and place of its destruc- 
tion. Grubbs v Insurance Co., 108 N. C. 472, 13 S. E. 236, 23 Am. St. Rep. 
62; 14 R. C. L. 1304. If this be equal to, or in excess of, the sum paid by 
plaintiff to the owners of the property, the defendant is in no position to 
complain, Powell v. Water Co., supra. 

The remaining exceptions are without special merit, and they war- 
rant no extended discussion. From a careful perusal of the whole record, 
we have found no error; and this will be certified. 

No error. 


CONTINENTAL INS. CO. v. SCOTT. (No. 2180.) 


(Court of Civil Appeals of Texas. Amarillo. June 27, 1923. Rehearing 
Denied Oct. 3, 1923.) 


254 Southwestern Reporter, 499. 


1. EVIDENCE — PAROL EVIDENCE ADMISSIBLE TO SHOW 
al MORTGAGE WHEN OWNERSHIP COLLATERALLY 
NVOLVED. 


In action on fire policy defended on grounds of insured’s lack of un- 
conditional ownership and change in title and interest after issuance of 
policy, as ewnership was only collaterally involved, parol evidence was ad- 
missible to show insured’s deed was a mortgage. 


(For other cases, see Evidence, Dec. Dig. § 425.) 


2. INSURANCE — DEED GIVEN AS MORTGAGE DOES NOT 

AVOID POLICY. 

Deed given as mortgage did not avoid fire policy, providing that it 
should be void if insured’s interest was other than unconditional and sole 
ownership, or if any change of interest, title, or possession should take 
place. 

(For other cases, see Insurance, Dec. Dig. § 328[7].) 


3. INSURANCE — TESTIMONY HELD TO RAISE ISSUE FOR 
peoy ‘AND SUPPORT FINDING THAT DEED WAS A MORT- 
AGE. 


In action on fire policy defended on grounds of insured’s lack of un- 
conditional ownership, and of change in interest or title, testimony of in- 
sured and his grantee that deed was executed as mortgage justified sub- 
mission of this issue, and sustained finding in accordance therewith, though 
insured’s wife, who joined in the deed, did not testify, her concurrence be- 
ing inferable where husband conducted the negotiations. 


(For other cases, see Insurance, Dec. Dig. § 668[5].) 


4. INSURANCE—TESTIMONY AS TO NOTICE HELD ADMISSI- 

BLE AS TENDING TO SHOW DEED A MORTGAGE. 

In action on fire policy, testimony as to notice to insurance agents of 
interests of insured’s grantee held admissible to show construction placed 
thereon by the parties when there was no cause for any misrepresentation, 
as tending to sustain contention that deed was intended as mortgage. 

(For other cases, see Insurance, Dec. Dig. § 653.) 
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5. APPEAL AND ERROR — JUDGMENT NOT REVERSED BE- 
CAUSE MATERIAL TESTIMONY NOT RESPONSIVE TO 
QUESTION. 

Judgment will not be reversed because answer of witness containing 
material testimony was not responsive to question, since, if objection had 
been sustained, question calling for such answer could have been asked. 


(For other cases, see Appeal and Error, Dec. Dig. § 1048[1].) 


6. APPEAL AND ERROR — ADMISSION OF EVIDENCE HELD 
HARMLESS WHEN EVIDENCE AMPLE. 


In action on fire policy where evidence amply sustained conclusion 
that conveyance by insured was intended as mortgage, and there was no 
contrary evidence except inference from the deed, admission of letter 
written insurance company by its local agent held harmless. 


(For other cases, see Appeal and Error, Dec. Dig. § 1050[1].) 


7. INSURANCE—ASSIGNMENT OF LESS THAN TOTAL INSUR- 
ANCE UNDER TWO POLICIES HELD NOT TO PREVENT 
SUIT BY INSURED. 


Where total insurance on building under two policies issued by same 
agents aggregated $1,500, notice to agents by insured that he had assigned 
$800 thereof, which was more than amount of either policy, was not as- 
signment in toto of either, and did not prevent suit by insured in his own 
name. 


(For other cases, see Insurance, Dec, Dig. § 624[2].) 


Error from Wichita County Court; Guy Rogers, Judge. 
Action by H. T. Scott against the Continental Insurance Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. 


Thompson, Knight, Baker & Harris and Will C. Thompson, all of 
Dallas, for plaintiff in error. 
Wilson & Williams, of Wichita Falls, for defendant in error. 


Boyce, J. H. T. Scott brought this suit against the Continental Insur- 
ance Company on an insurance policy issued by the company to him, in- 
suring a certain dwelling house against loss and damage by fire. The 
policy provided that it should be void if the interest of the insured in the 
property “be other than unconditional and sole ownership or if any change 
take place in the interest, title or possession of the insured.” The defense 
of the insurance company was that plaintiff was not at the time of the fire 
such owner of the property, and that a change had taken place in his in- 
terest and title after the issuance of the policy. In support of this plea 
defendant introduced in evidence a warranty deed executed by Scott and 
wife after the issuance of the policy and before the fire, by the terms of 
which they conveyed the property to S. Heyser. The plaintiff then of- 
fered evidence to show that the deed was executed as a mortgage for the 
purpose of securing Heyser in the payment of certain indebtedness. In 
response to a special issue the jury found that the deed referred to “was 
intended by the parties thereto as security for a debt due and owing S. 
Heyser.” Judgment was for the plaintiff. 

[1] Numerous propositions are based on the contention that the plain- 
tiff could not, without pleading, offer parol evidence to show that. the deed 
was other than what it purported on its face to be. This evidence con- 
sisted of the testimony of Scott and Heyser that the deed was given to 
secure a debt owing by Scott to Heyser; that Scott and his wife continued 
to occupy such premises as a home, paying no rent thereon; that Heyser 
paid no taxes on the property, etc. We overrule these propositions. The 
suit was not to recover title to the property. Its ownership was collater- 
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ally involved. The existence of the deed and its contents were not in dis- 
pute. We take it that defendant, under his general plea that plaintiff 
had parted with his title, could have proven the same by parol evidence. 
The defendant did not specially plead the execution of the deed. It no 
doubt had the right to introduce the deed in evidence in support of its 
general plea of change of ownership, and while it made a prima facie 
showing thereof by the introduction of the deed, we see no reason to 
doubt that plaintiff would, under such circumstances, have the right to 
show the true nature and effect of the deed, and that it did not work a 
change in. his ownership of the property. Campbell v. Peacock (Tex. 
eg App.) 176 S. W. 776-777 (8-11); I. & G, N. Ry. Co. v. Lynch, 99 

. W. 160; Oaks v. West (Tex. Civ. App.) 64 S. W. 1035(5); Dooley 
v. + ee 8 Tex. 306, 308. 

[2] If the deed is a mortgage, then the policy was an avoided thereby. 
Alamo Fire Insurance Co. v. Lancaster, 7 Tex. Civ. App. 677, 28 S. W. 
126; Wright v. Hartford Fire Insurance Co., 54 Tex. Civ. App. 6, 118 S. 
W. 191; Insurance Co. v. O’Bannon, 109 Tex. 281, 206 S. W. 814, 1 A. 
L. R. 1407. 

[3] We think the court correctly submitted the concrete issue of fact 
which would determirfe the question as to a change in the ownership of 
the propertv as pleaded by defendant. The testimony of Scott and Heyser 
as to the purpose of the execution of the deed amply sustains the finding 
that it was the intention of the parties thereto that the deed should ope- 
rate as a security. Mrs. Scott was not a necessary witness to establish 
such fact. Her concurrence in the understanding between her husband 
and Heyser may be inferred, as the husband was conducting the negotia- 
tions with Heyser. Brewster v. Davis, 56 Tex. 478, and Nagle v, Sim- 
mank, 54 Tex. Civ. App. 432, 116 S. W. 862, cited by appellant, are not 
in our opinion in point here. 

[4, 5] The testimony to the effect that Heyser and Scott gave notice 
before the fire to the insurance company’s agents of Heyser’s interest in 
the property and that he had “loaned Scott the money” was, we think, ad- 
missible as ‘tending to sustain the contention that the deed was intended 
as a morteage. It was evidence of the construction that the parties them- 
selves placed on the instrument at a time when there was no cause for any 
misrepresentation of the matter. The fact that Heyser’s answer containing 
this testimony was not responsive to the question asked him ought not to 
reverse the case. The testimony was not given by deposition; the witness 
was personally examined on trial, and if the court had sustained the ob- 
jection, a question calling for such answer would no doubt have been 
promptly asked. 

[6] We are inclined to think that the letter of October 21, 1921, writ- 
ten by the insurance company’s local agent at Wichita Falls, to its Dallas 
office after the fire, was not admissible. It is hard to tell just what this 
letter means. It is about as favorable to defendant as to plaintiff. The 
evidence amply sustains the conclusions that the conveyance was intended 
as a mortgage; in fact, there is no evidence to the contrary, except the 
inference that is to be drawn from the deed itself. We think the admis- 
sion of the evidence was harmless. 

[7] The defendants introduced in evidence an order signed by plain- 
tiff, Scott, directed to the local agents of the insurance company, reading ~* 
as follows: 

“The insurance covering my house, recently destroyed by fire, you are 
authorized to pay to S. Heyser, the sum of $800 covering the same, as I 
hereby assign and have assigned to him that portion of the insurance.” 


The policy sued on was for $750, and appellant claims that this in- 
strument had the effect of assigning Scott’s entire interest in the claim to 
Heyser, so that Scott could not sue thereon. The plaintiff’s evidence indi- 
cates that he had $1,500 total insurance on the building; that he had 
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another policy, and that both policies were taken out through the same 
local agents to whom this order was addressed. The order mentioned 
would not be an assignment in toto of either one of the claims. Under 
these conditions Scott might maintain the suit on the policies in his own 
name. Cleveland v. Heidenheimer, 92 Tex. 108, 46 S. W. 30; T. W. Ry. 
Co. v. Gentry, 69 Tex. 625, 8 S. W. 101; City of San Antonio v. Reed 
(Tex. Civ. App.) 192 S. W. 553. 
Affirmed. 
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ACCIDENT 


KERNS v. TNA LIFE INS, CO. (No. 6199.) 
(United States Circuit Court of Appeals, Eighth Circuit. July 20, 1923.) 
291 Federal Reporter,*289. 


1. INSURANCE — DEATH HELD NOT TO HAVE RESULTED 
FROM “ACCIDENT” OCCURRING WITHIN 90 DAYS IN- 
DEPENDENTLY OF ALL OTHER CAUSES. 7 


Where insured, more than 90 days before his death, swallowed a piece 
of metal, which lodged in the wall of his esophagus and became incap- 
sulated and harmless, and shock of slipping within the 90 days dislodged 
it and brought about reinfection, which caused death, the death was not 
caused directly and independently of all other causes by “accident” oc- 
curring within 90 days before his death. 


(For other cases, see Insurance, Dec. Dig. § 466.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accident—Accidental. ) 


2. INSURANCE — POLICY HELD TO EXCLUDE DEATH FROM 
ACCIDENT CO-OPERATING WITH DISEASE OR BODILY 
INFIRMITY. 


‘A policy insuring against death caused directly and independently of 
all other causes from bodily injuries effected solely through accident ex- 
cludes liability in cases where accident co-operates with pre-existing 
disease or bodily infirmity to cause death, 


(For other cases, see Insurance, Dec. Dig. § 466.) 


In Error to the District Court of the United States for the District 
of South Dakota; James D Elliott, Judge. 

Action by Loraine Kerns against the A®tna Life Insurance Company, 
Judgment for defendant, and plaintiff brings error. Affirmed. 


George H. Fletcher, of Aberdeen, S. D. (A. W. Campbell and Roger 
A. Campbell, both of Aberdeen, S. D., on the brief), for plaintiff in 
error. 

G. N. Williamson, of Aberdeen, S. D. (R. F. Williamson, St. Clair 
Smith and Alan Williamson, all of Aberdeen, S. D., on the brief), for 
defendant in error. 


Before Sanborn, Circuit Judge, and Booth and Faris, District Judges. 


Faris, D. J. Plaintiff in error, as plaintiff below, sued defendant on 
a policy of accident insurance, on the life of her deceased husband, George 
G. Kerns, wherein she was the beneficiary. At the close of the evidence 
on plaintiff’s part, the trial court directed a verdict for defendant, and 
plaintiff seeks here a reversal of that ruling. 

[1] Errors in the exclusion of evidertce offered by plaintiff are as- 
signed, but none of these has merit, and, even if. they had merit, the 
exclusion of the evidence offered did not affect, and on no possible the- 
ory could have affected, the result. The policy sued on, provided for the 
payment to plaintiff, as beneficiary, of the sum of $7,500, in case of the 
death of assured, “resulting directly and independently of all other causes 
from bodily injuries effected solely through external, violent, and acci- 
dental means,” in 90 days from such injury, whether with or without 
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total disability, and, in case of total disability, within 200 weeks of such 
injury. 

The assured’ was a physician and surgeon. On the 19th day of 
November, 1919, while eating, he swallowed a small piece of metal, which 
lodged in, and subsequently pierced, the cesophagus. From this accident 
he suffered much pain and was seriously ill, till about December 4, 1919, 
when he seemingly recovered fully and resumed the active practice of his 
profession. During the winter of 1919 and 1920 his professional duties 
were particularly heavy, owing to a prevalence of an epidemic of influenza, 
and he was kept almost constantly engaged, both day and night, in at- 
tendance upon his patients. All this notwithstanding, he gained in weight 
and seemed to be in perfect health. 


On a night in the early part of March, 1920, while going on a pro- 
fessional visit, the automobile in which he was riding became stalled 
in the snow. He got out to assist the chauffeur to extricate the automobile 
by pushing on it; the chauffeur, it seems, remaining at the wheel. After 
the car gotten clear of the snow, assured resumed his place therein, and 
on doing so stated that he had slipped and felt pain. Where he felt this 
pain is not disclosed by the evidence, further than it was “up here,” as the 
witness expresses it. No one saw him slip, and, save and except his state- 
ment to the chauffeur, he never disclosed the fact of his having slipped 
to any one else; nor was it known till the summer of 1920, and after 
making proofs of loss, bottoming the claim of accidental death upon the 
fact that he had in November, 1919, accidentally swallowed the piece of 
metal. 

His death occurred on the 19th day of April, 1920, and was due to 
abscesses, superinduced by the breaking down of the incapsulation sur- 
rounding the piece of metal, which he had swallowed in the month of No- 
‘vember, 1919. The theory of the medical experts, who testified on the 
trial, was that this piece of metal had passed through the walls of the 
cesophagus and had then become incapsulated, quiescent, and harmless, but 
that the shock of slipping had dislodged it, and brought about a reinfec- 
tion, which causing abscesses, had destroyed adjacent tissues and blood 
vessels and produced a hemorrhage, which was the immediate cause of 
his death. 


Plaintiff is precluded from recovery here upon the initial accident 
of November 19, 1919, because, by the terms of the policy, death did not 
occur till more than 90 days subsequent to this initial accident, and be- 
cause for more than 3 months thereafter, and after a seemingly complete 
recovery, assured was not totally disabled, but, on the contrary, was dur- 
ing such period engaged in his professional duties with more than his 
ordinary energy and activity. 

This initial injury was concedely the remote cause of his death. 
But, before it became the proximate or direct cause thereof, it had by 
the lapse of time fallen into the category of a pre-existing disease or 
bodily infirmity, so far as the contract of insurance at least is concerned. 
Before it could in a physical sense become the cause of his death, it was 
necessary that the quiescence of this infirmity be disturbed. The slipping 
of assured, even if it is conceded that there is any competent evidence 
that it happened, could not, and, as it is tacitly conceded, did not, cause his 
death, of itself alone. This slipping merely by the shock superinduced, 
disturbed the quiescence of the incapsulated metal, causing a recrude- 
scence of infection, which brought about death. 

Assuming that the record conclusively shows that assured slipped 
and hurt himself, yet the question arises whether such slipping, independ- 
ently of all other causes, brought about his death. Defendant by its pol- 
icy of insurance agreed to become liable only in case “death was caused 
directly and independently of all other causes from bodily injuries effected 
through external, violent, and accidental means.” In the case of National 
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Masonic Acc. Ass’n v. Shryock, 73 Fed. loc. cit. 775, 20 C. C. A. 5, this 
court said: 


“The burden of proof was upon the defendant in error to establish 
the facts that William B. Shryock sustained an accident, and that that 
accident was the sole cause of his death, independently of all other causes. 
If Shryock suffered such an accident, and his death was caused by that 
alone, the association agreed by this certificate to pay the promised in- 
demnity. But if he was affected with a disease or bodily infirmity which 
caused his death, the association was not liable under this certificate, 
whether he also suffered an accident or not. If he sustained an accident, 
but at the time it occurred he was suffering from a pre-existing disease 
or bodily infirmity, and if the accident would not have caused his death 
if he had not been affected with the disease or infirmity, but he died be- 
cause the accident aggravated the effects of the disease, or the disease ag- 
gravated the effects of the accident, the express contract was that the as- 
sociation should not be liable for the amount of this insurance. The 
death in such a case would not be the result of the accident alone, 
but it would be caused partly by the disease and partly by the accident, 
and the contract exempted the association from liability therefor. These 
propositions have been so lately discussed and affirmed by this court that 
we content ourselves with their statement. Insurance Co, v. Melick, 27 
U. S. App. 547, 12 C. C. A. 544, 547, and 65 Fed. 178, 181; Association v. 
Barry, 131 U. S. 100, 111, 112, 9 Sup. Ct. 755; Freeman v. Association, 
156 Mass, 351, 353, 30 N. E. 1013; Anderson v. Insurance Co. 27 Scot. L. 
R. 20, 23; Smith v. Insurance Co., L. R. 5 Exch, 302, 305; Insurance Co. 
v. Thomas, 12 Ky. Law Rep. 715; Marble v. City of Worcester, 4 Gray, 
395, 397; Association v. Grauman, 107 Ind. 288, 290, 7 N. E. 233.” 


The initial injury was, it may be conceded, such an injury as fell 
into the category of the hurts and injuries insured against. If death 
therefrom had ensued within 90 days, or if this initial hurt had induced 
a continuing total disability for 200 weeks, and at the end thereof death 
had ensued, a recovery could have been had. But this did not occur. The 
effects of the initial hurt, since they fell without the terms of the insur- 
ance contract, fell within the category of pre-existing disease or bodily 
infirmity. So in such case it is unnecessary to examine the contention of 
plaintiff that declarations of the assured, under the rule of res gestx, 
may be relied on to prove the fact of a casualty, as well as its effects, 
when no other evidence of the casualty is present or offered. It is ap- 
parent that, save and except the bare statement of the assured that he had 
slipped and hurt himself “up here,” there is no evidence of the fact that 
he had ever slipped. So res geste is relied on to prove both the fact of 
the slipping and the effects thereof. The point is an interesting one, and 
made more so by the case of Insurance Co. v. Mosley, 8 Wall. 397, 19 L. 
Ed. 437; but whether the holding in the above case by a divided court 
has been so whittled away by later decisions, as has been several times 
suggested, be true or not, we need not rule, for, regardless of the Mosley 
Case, plaintiff cannot recover here under the terms of the contract of in- 
surance, 

[2] But it is contended that in the Shryock Case this court had be- 
fore it for interpretation a contract which contained the further con- 
dition that the policy should not “cover any death which resulted wholly 
or in part, directly or indirectly, from disease or bodily infirmity,” while 
the contract in the instant case, insures against death from accident “re- 
sulting directly and independently of all other causes.” This is true; the 
differences is verbiage inhere. But it is difficult, if not impossible, to eke 
out any legal distinction between death which results directly and inde- 
pendently of all other causes, and death caused wholly or in part from 
disease or bodily infirmity. The language used in the policy before us, by 
limiting liability to cases of death, wherein such death is caused by acci- 
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dent directly and independently of all other causes, just as certainly and 
effectually excludes liability in a case wherein the accident co-operates 
with pre-existing disease or bodily infirmity, as it would if the latter 
words were set out in the policy. New Amsterdam Cas. Co, v. Shields, 
155 Fed. 54, 85 C. C. A. 122; Aétna Life Ins. Co. v. Ryan, 255 Fed, loc. 
cit. 486, 166 C. C. A. 562. In the latter case, at the page cited, the court 
said : 

“The burden of proof rested on the plaintiff to establish the fact that 
the insured sustained an accident and that there could be no recovery upon 
the policy of insurance unless that accident was the sole cause of his death, 
as the policy insured him against a death ‘resulting, directly and independ- 
ently of all other causes, from bodily injuries effected solely through ex- 
ternal, violent and accidental means.’ The cases establish the principle that, 
if death results from disease or a bodily infirmity, there can be no re- 
covery under such a policy whether the insured suffered an accident or 
not. And they also show that there can be no recovery if the insured 
sustained an accident, but at the time it happened was afflicted with a 
pre-existing disease, and if death would not have resulted if he had not 
had the disease, but his death was caused because the accident aggravated 
the effects of the disease, or the disease aggravated the effects of the ac- 
cident, National Masonic Accident Association v. Shryock, 73 Fed. 774, 
20 C. C. A. 3; Maryland Casualty Co. v. Morrow, 213 Fed. 599, 130 C. C. 
A. 179, 52 L. R. A. (N. S.) 1213; Preferred Accident Ins, Co. v. Patter- 
son, 213 Fed. 595, 130 C. C. A. 175; Illinois Commercial Men’s Ass’n v. 
Parks, 179 Fed. 794, 103 C. C. A, 286; Stanton v.. Travelers’ Ins. Co., 83 
Conn. 708, 78 Atl. 317, 34 L. R. A. (N. S.) 445; Stokely v. F. & C., 193 
Ala. 90, 69 South. 64, L. R. A. 1915E, 955; Pacific Mutual Life Ins. Co. 
v, Despain, 77 Kan. 654, 95 Pac. 580; AZtna Life Ins. Co. v. Bethel, 140 
Ky. 609, 131 S. W. 523; White v. Standard Life & Accident Ins. Co., 95 
Minn. 77, 103 N. W. 735, 884, 5 Ann. Cas. 83; Thomas v. Fidelity & Cas- 
ualty Co., 106 Md. 229, 67 Atl, 259; Robinson v. U. S. H. & A., 192 IIl. 
App. 475; Continental Casualty Co. v. Peltier, 104 Va, 222, 51 S. E. 209; 
Jiroch v. Travelers’ Ins. Co., 145 Mich. 375, 108 N. W. 728; Ward v. 
Etna Life Ins. Co., 85 Neb. 471, 123 N. W. 456; Penn v. Standard Life 
& Accident Ins. Co., 158 N. C. 29, 73 S. E. 99, 42 L. R. A. (N. S.) 593.” 


It follows that the judgment below was correct, and the case ought 
to be affirmed. Let this be done. 


—___-_~. 


KAHN v. ROYAL INDEMNITY CO. (No. 4524.) 


(District Court of Appeal, First District, Division 1, California. July 27, 
1923.) 


218 Pacific Reporter, 444. 


1, APPEAL AND ERROR—POINTS NOT RAISED BELOW CAN- 

NOT BE FIRST URGED ON APPEAL. 

On appeal, after a second trial, from a judgment in an action on an 
accident insurance policy, it was too late for plaintiff to urge that insurer 
was barred from raising the defense of breach. of warranties, without first 
tendering back the premiums paid, such point not having been raised be- 
low. 

(For other cases, see Appeal and Error, Dec. Dig. § 173[14].) 


2. APPEAL AND ERROR—DECISION ON FIRST APPEAL BIND- 
ING ON SECOND APPEAL AS LAW OF CASE. 
Where, in an action on an accident policy, a decision on appeal as to 
materiality of statements as warranties was followed on a second trial 








Acc. ] Kahn v. Royal Indemnity Co. 463 


below as the law of the case, on a subsequent appeal on the judgment roll 
appellant cannot urge that the evidence on the second trial was different 
from that on the first, and the court is bound by the decision on the first 
appeal. 
(For other cases, see Appeal and Error, Dec. Dig. §§ 907[3], 1099 
) 


Appeal from Superior Court, City and County of San Francisco; 
Daniel C. Deasy, Judge. 

Action by Flossie Kahn against the Royal Indemnity Company upon 
an accident insurance policy. From a judgment for defendant, plaintiff 
appeals. Affirmed. 


Goldman & Altman, of San Francisco, for appellant, 
Miller, Thornton & Miller, of San Francisco, for respondent. 


St. Sure, J. This is the second appeal in this case. On the first trial 
the jury rendered a verdict in favor of. plaintiff. The defendant appealed, 
assigning as error the refusal of the trial court to direct a verdict in its 
favor. This court reversed the judgment (39 Cal. App. 180, 178 Pac. 
331), and on the second trial before the court judgment went for defend- 
ant. Plaintiff appeals from this judgment on the judgment roll alone. 

The action is one by appellant as beneficiary under a policy of acci- 
dent insurance issued by defendant to Frank G. Kahn, appellant’s husband, 
September 1, 1912. The particular clause under which recovery is claimed 
binds defendant to pay the whole amount of the policy if bodily injury, 
caused solely and directly by violent, external and accidental means, causes 
the death of the insured. 

The pertinent portions of the policy, and answers and statements con- 
vo in the application, necessary to a consideration of the case, are as 
ollows: 

Clause 11 of the policy: 


“11. This policy, with a copy of the application therefor signed by the 
insured, and such other papers as may be attached to or indorsed hereon, 
shall constitute the entire contract between the company and the insured. 
* * *” 


Certain questions, with the answers, in the application: 


“(9) I have no accident, health or benefit insurance current, nor any 
application for such pending. except as follows: $5,000 Pacific Mutual 
expiring in September, 1912, for which this policy takes its place.” 

“(15) I have not obtained medical or surgical advice regarding any 
illness or injury during the past 7 years, except as follows: Received 
medical attention for sprained back.” 


Statement at close of application: 


“I hereby warrant that the above statements are in every respect com- 
plete and true, and I apply for a maximum disability insurance policy 
which shall be based upon such statements, and which Policy I agree to 
accept, subject to all its terms and conditions. * * 


The policy was applied for on behalf of the insured, and with a copy 
of the application attached thereto, unsigned by the insured, received and 
kept for him by an insurance broker. The court found: That the insured 
did not sign the application nor did he read the policy; that the answers 
to the two questions set out herein were false; that as a matter of fact the 
insured had current an accident policy in the Standard Accident Insurance 
Company of Detroit, Mich., at the time of making the answer to ques- 
tion 9, in the sum of $5,000, and that with respect to question 15, the fact 
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was that the insured had received medical and surgical advice, and that 
during the year 1908 he had suffered from, received medical and surgical 
advice for, and been operated on for, an mastoid abscess; that two premi- 
ums of $60 each had been paid on the policy at the time of the death of 
the insured on October 8, 1914, and credit had been extended for the un- 
paid premium for the period between the regular payment date, Septem- 
ber Ist, and that time; that defendant did not know at the time of the is- 
suance of the policy that any of the statements in the application were not 
true; that the premium was not the only consideration for the policy; 
that demand had been made within the proper time for payment of the 
policy, and that such demand had been refused. Conclusions of law were 
made, in effect, as follows: That the statements made in the application 
were warranties, and that a part of the consideration for the issuance of 
said policy was that said warranties should be true; that the warranties 
in findings 9 and 10 (answers to questions 9 and 15) were not waived by 
defendant; that because of the falsity of said warranties the policy of in- 
surance became, and was, null and void, and no liability existed thereon 
against the defendant above named at the time of the death of the said 
Frank G. Kahn; that the warranties were binding on the insured, notwith- 
standing they were not signed by him; that insured was not relieved from 
said warranties because the policy was delivered to a broker instead of 
to him; that he was not relieved from the warranties by reason of the fact 
that he did not read said policy; that the policy was not in full or any 
force at the time of the death of the assured, and that defendant is en- 
titled to judgment. 

Death, of the insured resulted from ptomaine poisoning, which the 
jury found on the first trial to be “violent, external and accidental means” 
under the terms of the policy. On this point, on the first appeal, this court 
‘reserved opinion as unnecessary to a decision of the case. On the second 
trial the trial court found to the same effect on this point as had the jury 
on the first trial, and this finding, being favorable to plaintiff, is not be- 
fore us on this appeal. 

The decision of this court on the first appeal reads in part as fol- 
ows: 


“It is defendant's claim that ptomaine poisoning is not a bodily in- 
jury * * * but a disease. * * * Interesting as is this subject, we 
do not consider a discussion of it necessary, for the reason that we are of 
the opinion that the second point relied on for -reversal, namely, that the 
court erred in refusing to instruct the jury to find a verdict for the defend- 
ant, presents a legal barrier against any recovery on the policy, irrespective 
of the cause of death. The question presented upon this motion involves 
the breaches of certain warranties contained in the policy. * * * 
Where, as here, there is a distinct agreement that an application for in- 
surance is a part of the contract, and the statements in the application are 
expressly declared to be warranties, they are to be treated as such, and 
not merely as representations, and must be strictly true, or the policy will 
not take effect.” 


The decision on the first appeal being chiefly. grounded on this state- 
ment, it is the sole contention of appellant on this appeal, that, even con- 
ceding the statements to be warranties, and the breach thereof unques- 
tioned, the policy was not void by reason thereof, but merely voidable at 
the option of the company, and the company having failed to cancel the 
policy, the same is to be considered as having been in full force and ef- 
fect at the time of the death of the insured. She also asserts that defend- 
ant is barred from defending on the ground of breaches of warranty with- 
out having first tendered back the premiums paid. The cases cited, and 
the argument advanced by appellant that the policy was in force at the 
death of the insured, are evidently on the basis that the company had 
knowledge of the breaches of warranty for which it resisted payment of 
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the policy, and failed to take action thereon. The court found in this con- 
nection “that it is not true that the defendant had any knowledge or no- 
tice at the time of the issuance of said policy of insurance that any of the 
statements in the application aforesaid were untrue,” and there is no rec- 
ord presented to show that they had knowledge on this subject at any other 
time. 

[1] The point not having been raised in two trials below, it is too 
late now for appellant to urge that defendant was barred from raising 
the defense of breach of warranties without first tendering back the premi-- 
ums paid. The plaintiff, however, is not without redress as to the money 
so expended. It is possible that an action fer money had and received 
may lie if the policy be declared void, such cause of action accruing on the 
final determination that the policy is void. 

[2] Whatever our views on the subject of the materiality of the state- 
ments herein declared to be warranties, we are bound by the decision on 
the first appeal, as set out above, which the court below followed on the 
second trial, as the law of the case. This appeal being on the judgment 
roll, it does not lie with appellant to urge at this juncture that the evidence 
on the second trial was different from that on the first. As was said in 
Burns v. Jackson, 53 Cal. App, 345, 200 Pac. 80: 


“Where the appellate court has in its opinion stated a rule or prin- 
ciple of law necessary to a decision, that rule or principle must be fol- 
lowed and observed throughout the subsequent progress of the case, both 
in the lower court and upon subsequent appeals, although it may be be- 
lieved upon further consideration that the former decision in that parti- 
cular is erroneous. Westerfeld v. New York Life Insurance Company, 
157 Cal. 339. By the former decision herein it was held that the evidence 
against respondent was sufficient to be submitted to the jury. If substan- 
tially the same evidence appears in the record, said decision, of course, is 
controlling. It would make no difference if additional evidence was re- 
ceived that might be favorable to respondent. ‘The test is, Was substan- 
tially the same evidence favorable to appellant received at the second as at 
the first trial? As to this, it may be said that respondent has not pointed 
out any difference, and we would be justified in concluding from his omis- 
sion that no difference exists.” 


And again, in Brett v. S. H. Frank Co., 162 Cal. 735, 739, 124 Pac. 
437, 439: 


“It has sometimes been said that the doctrine of the law of the case 
is invoked only when the former decision as to the law is erroneous; that 
its application presupposes a previous error by which the court is bound. 
It does, indeed, go that far, if if becomes necessary to do so. But the last 
decision would be the same in a case where the first decision was not er- 
roneous. The doctrine means simply this, that the court, having once de- 
cided the law, and the cause having gone back to the lower court for fur- 
ther proceedings in accordance with the law as thus established, and the 
parties and the lower court having acted in reliance upon that law, this 
court will not, upon a second appeal, again enter into a consideration of 
the question, but if the facts and circumstances are substantially the same, 
will treat it as settled law, regardless of its accuracy. See Allen v. 
Bryant, 155 Cal. 258, 100 Pac. 704.” This language is quoted with appro- 
wy in McEwen v. New York Life Insurance Co., 187 Cal. 144, 201 Pac. 

Aside from the “law of the case” point, we are further constrained 
by the opinion of this court in the case of Wolverine Brass Works v. 
Pacific Coast Casualty Co., 26 Cal. App. 183, 146 Pac. 184, where the 
following language is used: 


“The above-mentioned warranties being false, the policy issued in reli- 
ance upon them was in our opinion void ab initio. When a warranty is 
30——Vol. LXI. 
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broken in its inception the policy never attaches to the risk which it pur- 
ports to cover. Civil Code, § 2612; Wenzel v. Commercial Insu~ance Com- 
pany, 67 Cal. 438. ‘As a warranty is in the nature of a condition preced- 
ent to the validity of the policy, and must be literally true, if the fact 
warranted is not true there is a breach of warranty. It follows as a mat- 
ter of course that a breach of warranty will avoid the policy.’ Cooley’s 
Briefs on Insurance, vol, 3, p. 1950.” 


The decision on the first appeal disposed specifically of the objections 
that the insured did not sign the application, that he did not read the pol- 
icy, and that he was not relieved of the warranties because of delivery 
of the policy to a broker instead of to him personally. The one ground, 
therefore, on which the decision on the first appeal was based, and which 
was followed by the lower court in awarding judgment to defendant, is 
that which appellant seeks to overturn on this appeal, on the theory that 
the policy was not void, but merely voidable. The language of this court 
on the first appeal, which we have quoted, was, we think, such that the 
conclusions of the trial court on the second trial (that the policy was null 
and void because of the falsity of the warranties, and was not in full or 
any force at the time of the death of the insured) followed inevitably 
thereon. 

Such being the case, we can do nothing but affirm the judgmen: as it 
now stands. 

It is so ordered. 

We concur: Tyler, P. J.; Richards, J. 
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FIREMEN’S INS. CO. OF NEWARK y. RYE. (No. 131.) 
(Supreme Court of Arkansas. Sept. 24, 1923.) 
254 Southwestern Reporter, 465. 


1. APPEAL AND ERROR—VERDICT SUPPORTED BY SUBSTAN- 
TIAL EVIDENCE SUSTAINED. 


Where a verdict is supported by any substantial evidence, it will be 
sustained on appeal. 


(For other cases, see Appeal and Error, Dec. Dig. § 1001[1].) 


2. INSURANCE — PROOF OF LOSS WAIVED BY ENTERING 
INTO NEGOTIATIONS FOR SETTLEMENT UNDER POLICY, 


In an action on a fire policy covering an automobile, the requirement 
of proof of loss was waived, where insurer, within the period wherein 
proof of loss was to be made, entered into negotiations with insured for a 
settlement through its agent and adjuster, both of whom led insured to 
believe a settlement would be made. 


(For other cases, see Insurance, Dec, Dig. § 561.) 


3. INSURANCE — PROHIBITION AGAINST USE OF INSURED 
AUTOMOBILE FOR “COMMERCIAL DELIVERIES” HELD 
NOT TO INCLUDE TEMPORARY OR INCIDENTAL USE. 


Where a fire policy covering an automobile contained a warranty 
clause by assured that the uses to which the automobile would be put were 
private pleasure uses and business calls, “excluding commercial delivery,” 
the inhibition against commercial deliveries did not mean temporary or 
incidental use, but habitual use of the automobile for commercial deliv- 
eries, so that the occasional use of the automobile by the owner, who was 
a florist, in delivering flowers, did not prevent recovery under the policy. 

(For other cases, see Insurance, Dec. Dig, § 329.) 


Appeal from Circuit Court, Sebastian County, Ft. Smith District; 
John Brizzolara, Judge. 

Action by Mrs. George Rye against the Firemen’s Insurance Company 
of Newark. Judgment for plaintiff, and defendant appeals. Affirmed. 


J. A. Watkins, of Little Rock. for appellant. 
Warner, Hardin & Warner, of Ft. Smith, for appellee. 


Humpnureys, J. This is an appeal from a judgment for $900, 12 per 
cent, penalty, and $120 attorney fees, rendered in the circuit court, Ft. 
Smith district of Sebastian county, in favor of appellee against appel- 
lant upon an insurance policy insuring appellee’s Gardner touring car to 
amount of $1,100 against loss by fire. The policy provided for proofs 
of loss within 60 days after loss or damage by fire, and that a failure of 
appellee to furnish appellant such proofs would avoid the policy. The pol- 
icy also contained a warranty clause by the assured to the effect that: 


“The uses to which the automobile described is and will be put are 
private pleasure uses and business calls, excluding commercial delivery.” 


_ An alleged violation of the aforesaid provisions in the policy was 
interposed as a defense to the suit for loss of the car by fire. Appellant 
contends for a reversal of the judgment upon three grounds. 
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{1] The first ground is that the judgment was for an amount in ex- 
cess of the evidence. The witnesses differed as to the value of the car. 
Four secondhand dealers placed different values upon the car ranging 
from 50 per cent. of its original cost up to $800. The original cost was 
$1,300. E. H. Bruce, a dealer in Gardner touring cars, who was ac- 
quainted with the condition of the car, testified that its market value was 
$1,000 on the day of the fire. The car was only 10 months old and had 
been kept in a garage when not in use. Where a verdict is supported 
by any substantial evidence, it will be sustained on appeal, as the weight 
of the evidence and credibility of the witnesses are questions for deter- 
mination by the jury, and not by the court. Covill v. Gerschmay, 145 Ark. 
. =" S. W. 609; Guardian Life Ins. Co. v. Dixon, 152 Ark, 597, 240 S. 

‘aes 

[2] The second ground is the alleged failure of appellee to furnish 
appellant with proof of loss until after the expiration of 60 days from the 
date of the fire. The car was destroyed by fire on February 18, 1922, 
and proof of loss was mailed to appellant on April 19, 1922, and actually 
received by it on April 24, 1922. It is unnecessary to discuss or decide 
whether the notice given*was a substantial compliance with the terms of 
the policy requiring proof of loss, as there was substantial testimony tend- 
ing to show that within the 60-day period appellant entered into negotia- 
tions with appellee for a settlement through its agent and adjuster, both 
of whom led her to believe a settlement would be made. By this act ap- 
pellant waived the requirement of proof of loss. Springfield Fire & Mar- 
ine Ins. Co v. State, 152 Ark, 79, 237 S. W. 1094 

[3] The third ground is that the warranty against using the car for 
commercial deliveries was breached, thereby barring a recovery. Appel- 
lee’s husband was a florist, and conducted a flower shop in Ft. Smith. At 
the time the car caught on fire, it was being used in delivering a package 
of flowers to a customer, and was being driven by an employee of her hus- 
band. The testimony tended to show that the car was used occasionally, 
but not regularly, in delivering flowers; that most of them were delivered 
by a boy on a bicycle, or by Western Union messengers, or, when neces- 
sary, in a car hired for the purpose. The inhibition against “commercial 
deliveries,” used in the warranty clause, does not mean temporary or inci- 
dental use. The prohibition was against the habitual use thereof for com- 
mercial deliveries. Crowell v. Ins. Co., 169 N. C, 35, 85 S. E. 37, Ann. 
Cas. 1917D, 50; Commercial Assurance Co. v. Hill (Tex. Civ. App.) 167 
S. W. 1095; 19 Cyc. 736; 26 C.J. § 249, p. 205. 

The appellant did not abstract the instructions of the court to the 
jury, so it must be presumed that the issues joined and determined were 
submitted to the jury under correct declarations of the law. 

No error appearing, the judgment is affirmed. 


me 


SIMONE v. NATIONAL AUTOMOBILE INS. CO. (Civ. 4579.) 


(District Court of Appeal, First District, Division 2, California. Aug. 
0, 1923.) 


218 Pacific Reporter, 1020. 


APPEAL AND ERROR — FINDINGS OF LOWER COURT WILL 
NOT BE DISTURBED, IF THERE IS SOME EVIDENCE TO 
SUSTAIN THEM. 


Findings of the lower court, having some evidence to support them, 
will not be disturbed on appeal, though there is sufficient evidence to have 
justified the trial court in finding in favor of appellant. 


(For other cases, see Insurance, Dec. Dig. § 1010[1].) 
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Appeal from Superior Court, Fresno County; S. L. Strother, Judge. 
Action by Mauro Simone against the National Automobile Insurance 
Company. From judgment for defendant, plaintiff appeals, Affirmed. 


Thos. F. Lopez and C. M. Ozias, both of Fresno, for appellant. 
Geo, G. Graham, of Fresno, for respondent. 


Nourse, J. Plaintiff sued to recover $1,900 insurance upon an auto- 
mobile completely destroyed by fire. On August 12, 1921, plaintiff con- 
tracted with the Bozzani Motor Car Company for the purchase of a new 
Fiat automobile for the sum of $5.234.75, payable partly in cash, and the 
balance in monthly installments. On the same day the seller transferred 
the contract to the Finance Investment Corporation. On August 13, 1921, 
the defendant issued its policy of insurance covering the car in the sum 
of $4,000. In this policy the assured were designated as follows: “Name 
of assured Mauro Simone and Finance Investment Corp. as their interests 
may appear.” Plaintiff made the monthly payments until November 12, 
1921. On November 18th the investment corporation wrote him to the 
effect that, unless this payment was made within five days, it would exer- 
cise its option to repossess the car or to consider all deferred payments 
due. The car was destroyed by fire on November 22d, while being ope- 
rated on a public highway. On December 22d following the investment 
corporation filed its proof of loss. in which it claimed to be the sole owner, 
and in which it stated the value of the car at time of loss to be $2,100, the 
amount which was due it under its assignment of the contract. At the 
same time this company delivered to the defendant an assignment and 
subrogation receipt and an assignment of the original contract of sale to 
plaintiff. The defendant paid this claim in full, On January 17, 1922, 
(56 days after the fire), plaintiff filed its proof of loss. 

The trial court found that the interest of plaintiff in the insured auto- 
mobile was not canceled or annulled, and that the value of the car at the 
time of the fire was $4,000. It also found that one Nuss was not the agent 
of defendant, and that the latter was not bound by his representations. On 
these findings judgment was rendered in favor of the defendant. 

The appellant’s appeal is based on the ground that the evidence is in- 
sufficient to sustain the finding that Nuss was not respondent’s agent, and 
upon the further ground that the conditions of the policy requiring proof 
. a were substantially met, and that the trial court should have so 
ound. 

Both lines of attack upon the judgmgent are addressed to the con- 
sideration of the evidence heard by the trial court. In each case there is 
sufficient evidence to have justified the trial court in finding in favor of 
the appellant. But there is also some evidence supporting the findings 
which the trial court made, and it has been repeatedly held that, when 
such is the case, the findings cannot be disturbed on appeal. 

Judgment affirmed. 

We concur: Langdon, P. J.; Sturtevant, J. 
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ROSS v. MICHIGAN MUTUAL AUTO INS. CO. (No. 121.) 
(Supreme Court of Michigan. Oct. 1, 1923.) 
195 Northwestern Reporter, 88. 


1. INSURANCE—EVIDENCE HELD TO SHOW PLAINTIFF WAS 
“DRIVING IN VIOLATION OF LAW OR CONTRARY TO THE 
RULES OF THE ROAD,” WITHIN AUTOMOBILE COLLISION 
INSURANCE POLICY. 


Evidence that plaintiff, as he approached a road intersection, turned 
his automobile to the left to pass a truck traveling in the same direction, 
and when he saw another automobile approaching on the intersecting road 
turned his automobile first to the right and then back to the left curb, in- 
stead of falling back behind the truck, held to show that a collision with 
the other automobile occurred while plaintiff was “driving in violation of 
law or contrary to the rules of the road,” within a collision policy, ex- 
empting insurer from liability under such circumstances, in view of Comp. 
Laws 1915, § 4592. 


(For other cases, see Insurance, Dec, Dig. § 665[3].) 


2. HIGHWAYS—PRESUMPTION AGAINST AUTOMOBILIST ON 
WRONG SIDE OF ROAD. 


In case of an automobile collision, the presumption is against the 
party on the wrong side of the road. 


(For other cases, see Highways, Dec. Dig. § 184[2].) 


Error to Circuit Court, Van Buren County; L. Burget Des Voignes, 
Judge. 

Action by Seward W. Ross against the Michigan Mutual Auto Insur- 
ance Company, Judgment for plaintiff, and defendant brings error. Re- 
versed. and a new trial granted. 


Argued before Wiest, C. J., and Fellows, McDonald, Clark, Bird, 
Sharpe, Moore, and Steere, JJ. 


W. G. Bessey, of South Haven, and W. J. Barnard, of Paw Paw, for 
plaintiff. 

Parm C. Gilbert, of Traverse City, and E. Bruce Laing, of Dowagiac, 
for defendant. 


Srerre, J. [1] Plaintiff was an automobile dealer residing at South 
Haven, Mich., and owned a Willis-Knight touring car, which he had, on 
November 25, 1920, insured with defendants for a maximum amount of 
$1,000 against various kinds of loss, including “actual loss resulting by 
another automobile running into said automobile, not exceeding the total 
sum of $500.” On November 29, 1920, while he was driving this car upon 
a public highway “over near Riverside” with a passenger, and attempting 
to pass a Ford truck going in the same direction, a collision occurred be- 
tween his car and a Cadillac hearse automobile coming from the opposite 
direction, resulting in his car being’ quite seriously injured, although he 
stated he managed to drive it home under its own power. He had it re- 
paired, and thereafter made claim to defendant in proper form under his 
insurance policy for damages caused by the collision, claimed to exceed 
the $500 limit of his policy on such loss. Defendant refused to recognize 
his claim, on the ground that he was operating his car in direct violation 
of the law of the state, which was the cause of the accident, and a viola- 
tion of the conditions of his policy, which forfeited his right to compensa- 
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tion under it, He thereupon brought this action in the circuit court of 
Van Buren county, where he recovered a verdict and judgment for $475. 
Among the terms and conditions of the policy it is provided that: 


“There shall be no liabilitiy on the part of this company under this 
policy, unless the driver shall comply with the state and municipal law 
where such automobile is being driven. * * * This company shall 
not be liable hereunder for any claim arising while the automobile de- 
scribed herein is being operated in any race or speed contest or while 
being operated by any one in violation of law or contrary to the rules of 
the road, or while drunk or intoxicated. * * * Any violation of the 
concstions hereof by the assured shall constitute forfeiture of any rights 
of the assured hereunder.” 


Upon the trial the evidence consisted of plaintiff's testimony, and two 
letters written by him to defendant’s agent, which were introduced by the 
defense on his cross-examination. A directed verdict was requested by 
defendant’s counsel, on the ground that plaintiff’s own testimony showed 
that he was driving on his left of the highway, in violation of law and 
contrary to the rules of the road, in such manner as to cause the acci- 
dent, and thereby his right to compensation for loss under the terms of 
his policy was forfeited. 

Defendant’s other assignments of error group in legal effect to the 
above proposition covering rulings during the trial admitting testimony 
of plaintiff in explanation of his conduct under the stress of meeting an 
emergency, and the court’s charge on that theory, submitting to the jury 
the exculpating features of his conduct claimed by plaintiff. 

The evidence is undisputed, except as certain of plaintiff's testimony 
may tend to self-contradiction. The accident occurred near the intersec- 
tion of two highways. Both were good, well-improved roads, with finished 
surfaces 18 feet wide, the ground practically level, with no ditches or other 
disturbing conditions at the roadsides to interfere with cars safely pass- 
ing each other. The so-called main road extended directly north and south. 
The other joined it at an angle from the northeast, its course being south- 
west and northeast. Plaintiff was driving southwest on this road towards 
the main, or north and south road. Shortly before reaching the intersec- 
tion, he turned to the left side of the road to pass a Ford truck going in 
the same direction. He states that he was only going 10 or 12 miles an 
hour at the time, and when about 50 feet from the junction of the high- 
ways, traveling “neck and neck with the truck,” and not gaining'on it 
very fast, he first saw the hearse car coming north on the main road about 
75 feet away; that it was very nearly the same distance from the junc- 
tion as they were, and going about 20 miles an hour. On cross-examina- 
tion he said: 


“Tt was in the daytime, about 1:30 in the afternoon, I looked up and 
saw the hearse coming from the south, and my car moved in the route I 
drove it after I saw this hearse and up to the time we came together, 
probably 35 or 40 feet. After I saw the hearse, I went a total distance of 
35 or 40 feet on this curved course I was following, and during that time, 
in making this distance, I traveled so my car was over at this 18-inch curb 
at the time it was struck. That curb is on the east side of the north and 
south road. * * * Q. Then what you testified to, and what you say, 
and the way you drove, was this: Immediately upon seeing this hearse 
coming, you made a slight turn to the right? A. Yes, sir. Q. Then you 
immediately after that applied your brakes and turned to the left, and 
continued to swing to the left until you went right into the place where 
the crash occurred? A. Yes, sir.” 


If the hearse car, which he first saw 75 feet away, was going 20 miles 
an hour, and he went 35 or 40 feet on his curved course before the colli- 
sion, it would seem to follow that he also was going about 20 miles an 
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hour, or accepting his statemént of the speed at which he was driving, 
the car with which he collided could not have exceeded 10 or 12 miles an 
hour in covering its approximate half of the distance it was away when 
he first saw it. His view of the situation, as expressed shortly after the 
accident, in his letters to defendant’s agent, is as follows: 


“South Haven, Mich., Dec. 3, 1920, 
“Mich. Auto Ins. Co., Mr. Curtis—Dear Sir: I had one awful bump 
with my Willys-Knight 20 model, and it sure makes me sick, as I had 
just got it, and was on my way to deliver it, and I had only a few days 
ago sent in for an insurance on it, I think the 25th, and the accident hap- 
pened on the 29th. Now, I am sending you a little sketch of the way it 
happened, and while I was on the wrong side of the road, I was trying 
to avoid what I thought a sure collision, if I cut in ahead of the approach- 
car, and, had he continued straight down the road, no accident would have 
happened, but he turned the same way as I was turning, and when the cars 
struck we were against the curb. We were not either of us going at much 
speed, or it would have been more serious. Now, I have not done any- 
thing as to repairs on my car as yet, but it will be necessary to take it to 
the factory, I think. I have written them, and Mr. Dean, the owner of the 
Cadillac, holds me for his damages, and I guess the odds are all against 
me, Trusting you will let me hear from you at once about what to do, 
etc., and bear with me in this trouble, as I sure am dead sick to think about 

it, 
“Yours truly, S. W. Ross.” 


“South Haven, Mich., Dec. 17, 1920. 
“M. M. A. I. Co., Mr. Curtis—Dear Sir: In regard to the repairs 
on my Willys-Knight car that I wrote you about, I have not got it com- 
pleted yet on account of unable to get parts. Now, Mr. Dean, the owner 
of the Cadillac, whom I collided with, is holding me for his damages, and 
says he will send me the bill just as soon as the company has the work 
done. Now, I wish to know just what course to take in paying his dam- 
ages. I have had no counsel on this as yet, but wish to know just what 
position and responsibility the company has in such a case, as this is the 
first one I have had. While I was on the wrong side of the road, I was 
clear over to the curb, trying to get out of the way, and had he kept his 
head, and drove straight down the road, no accident would have happened; 
but the way it looked to me there, by those who saw it and expressed their 
opinion, I was the one wholly to blame. Now, Mr. Curtis, please tell me 
just what position I am in, and what to do, for which I will thank you 

very much. 
“Yours very truly, S. W. Ross.” 


The state laws of the road applicable here are found in section 4592 
and chapter 86 of volume 1, Comp. Laws 1915, and were presumably 
known to the drivers of those automobiles. The law is explicit as to pass- 
ing and meeting vehicles. When plaintiff desired to pass the Ford truck, 
which he overtook, it was his duty to make known his desire to the driver 
of the truck, by sounding his horn or otherwise, and it was then the lat- 
ter’s duty to turn to the right of the center of the wrought portion of 
the highway, if not already there, and let him pass. Presumptively this 
was done. Plaintiff then took a position at the left side of the truck, at 
a speed, as he states, of but 10 or 12 miles an hour running “neck and 
neck” with it, and “wasn't gaining on him very fast,” when he “saw a big 
hearse coming down the center of the road,” about 75 feet away. It was 
not unlawful for the approaching car, traveling alone, to be driven in the 
center of the highway, provided it was seasonably turned to the right, in 
order to safely pass vehicles approaching in the opposite direction. This 
the driver was presumed to do and did do, apparently in time to pass 
safely, as plaintiff describes the location of the collision, had not plaintiff, 
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after a misleading turn of his car to the right, as though to pass the truck, 
swung it back clear to the curb on his left. 

When plaintiff first saw the approaching car while he was driving on 
the left side of the road and truck at but 10 or 12 miles an hour, he had 
time and room on that broad, level highway to slow down and drop be- 
hind the truck he was trying to pass. When the matter was fresh in his 
mind he wrote: 


“We were not either of us going at much speed, or it would have 
been more serious.” 


There was no emergency, except as he created it by continuing on in 
a double curve course, which ended in front of the approaching car, 
against the curb, on its right side of the road. There is no evidence that 
the driver of the hearse car violated the law of the road. Pilaintiff’s main 
claim of justification is an expectation or fear that he would do so, while 
the facts are that, in traveling half the 75 feet between them after first 
seen by plaintiff, he was on his right side of the road, near the curb, when 
the collision occurred. 

[2] There were no justifying circumstances showing it necessary for 
plaintiff to at that time take and keep the left side of the road while ap- 
proaching an intersection, as his testimony shows that he did do. He 
continued his course on the wrong side, assumed the risk, and a collision 
with the approaching car followed. In such case the presumption is 
against the party on the wrong side of the road. Winckowski v. Dodge, 
183 Mich. 303, 149 N. W. 1061. The burden of proof was upon him to 
overcome the presumption, while the undisputed facts in the case sustain 
it. The undisputed facts show that the accident resulted while he was 
“driving in violation of law or contrary to the rules of the road,” which 
by the terms of his policy forfeited his rights thereunder. 

The judgment is reversed, with costs to defendant, and new trial 
granted. 


——_—- >a 


JOHNSON v. YORKSHIRE INS. CO. (No. 74.) 
(Supreme Court of Michigan. Oct. 1, 1923.) 
195 Northwestern Reporter, 45. 


1, INSURANCE—WHETHER ORAL CONTRACT OF INSURANCE 
OF AUTOMOBILE HAD BEEN ENTERED INTO HELD 
PROPERLY SUBMITTED TO JURY. 

In an action to recover for a fire loss on an oral contract of insurance 
covering an automobile, evidence held to justify submission to the jury of 
the question whether contract had been mutually agreed upon by the par- 
ties. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 


2. INSURANCE—SUBMISSION OF PROOFS OF LOSS UNNEC- 
ESSARY WHERE EXISTENCE OF CONTRACT DENIED BY 
INSURER, 

It is not necessary to submit proofs of loss where insurer denies the 
existence of any contract. 


(For other cases, see Insurance, Dec. Dig. § 559[1].) 


3. INSURANCE — FINDING THAT PARTIES HAD ENTERED 
INTO ORAL CONTRACT INSURING AUTOMOBILE HELD 
SUSTAINED BY EVIDENCE. 

In action on a verbal contract insuring an automobile against fire, the 
issue being whether the minds of the parties had met so as to make a valid 
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contract, held, that a verdict for plaintiff was not against the weight of 
the evidence. 
(For other cases, see Insurance, Dec. Dig. § 665[2].) 


Error to Circuit Court, Lenawee County; Burton L. Hart, Judge. 

Action by George J. Johnson, as assignee of G. R. Stubing, against 
the Yorkshire Insurance Company. Judgment for plaintiff, and defendant 
brings error. Affirmed. 


Argued before Wiest, C. J.. and Fellows, McDonald, Clark, Bird, 
Sharpe, Moore, and Steere, JJ. 


J. W. Mooney and R. M. Edmonds. both of Columbus, Ohio, and 
Baldwin & Alexander, of Adrian, for appellant. 
B. D. Chandler, of Hudson, for appellee, 


Birp, J. This suit was instituted to recover for a fire loss on an oral 
contract of insurance. George J. Johnson, a young man who had not yet 
reached his majority, was doing a general insurance business in 1921, in 
the city of Hudson. On January 18, 1921, Johnson visited Waldron, a 
small village south of Hudson, on business. While there he learned that 
Stubing, the assignee, desired some automobile insurance. He went and 
saw him and talked the matter over and filled out an application for a 
policy for $1,500, and Stubing gave him a check of $14.50 for the premium. 
Plaintiff claims this application was temporarily lost, and for this reason 
the policy was not immediately issued. Afterward the application was 
found, and, on February 11, 1921, the policy was written up by Johnson. 
On the same day the automobile insured was damaged by fire to the 
amount of $900. The policy was not delivered to Stubing until the 12th 
of February, the day following the fire. Following the occurrence of the 
fire some controversy arose between Johnson and the defendant as to the 
manner in which the business had been transacted, and this resulted in 
Johnson paying to Stubing the amount of his loss and taking an assign- 
ment of his claim. In the end the company refused to pay, and this suit 
was brought by Johnson, as assignee, to recover the amount of the loss. 

Defendant resisted the claim on the ground that the policy was not 
issued until after the fire tock place, and that the policy was wrongfully 
and fraudulently dated back by Johnson to February 11th. It was further 
contended that no notice was given to it of the issuance of the policy until 
after the fire took place. In short, defendant contended that no valid 
policy was ever issued, nor any valid contract made, and denied all liability 
on the claim. The issue was tried out before a jury, resulting in a judg- 
ment for plaintiff for the amount of the policy and interest thereon. 

1. Defendant, at the close of plaintiff’s proofs, and again at the con- 
clusion of all the proofs, requested a directed verdict, on the ground that 
no valid contract of insurance had been shown. It is said in Michigan 
Pipe Co. v, Insurance Co., 92 Mich. 490, 52 N. W. 1072 (20 L. R. A. 277), 
that : 

“In order to complete a contract for insurance, the minds of the par- 
ties must meet and agree to five things: (1) The subject-matter to which 
the policy is to attach; (2) the risk insured against; (3) the duration of 
the risk; (4) the amount of indemnity; (5) the premium to be paid, 
which must be paid at the time of the contract, or exist as a valid legal 
charge against the insured. 1 Wood, Ins. § 5.” 


Counsel argue that these requisities. or some of them, were not com- 


plied with in the present case. ; 
(1) It was clearly shown that the subject-matter of the insurance was 


an automobile. 
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(2) It was shown that the risk was against fire and theft. 

(3) The duration of the risk was for one year from January 18, 
1921, to January 18, 1922, This was shown by the application which John- 
son swears was made out at the time he saw Stubing on the 18th of Janu- 
ary, 1921, at Waldron. It is also corroborated by the testimony of John- 
son. There appears to have been some general talk between them of 
another period, but the payment for one year rather indicates that Stub- 
ing finally understood, as did Johnson, that the duration of the risk should 
be for one year. 

(4) The amount of indemnity was $1,500. The application showed 
it was for $1,500. This is also the recollection of Johnson. Stubing 
thought it was for $1,800. 

(5) The premium was understood to be $14.50, and that amount was 
paid by Stubing on January 18, 1921. Johnson indicated at the time he 
was not sure whether that was the proper rate, and afterwards, upon ad- 
vising Stubing that it was not, the proper rate of $21 was paid by Stub- 
ing. 

[1] There were some minor conflicts in the testimony concerning some 
of these items, but the whole matter was submitted to the jury, with the 
instruction that, unless these five items were agreed upon, the minds of the 
parties did not meet and no valid contract resulted, The testimony made 
this question one for the jury. 

2. It is urged by defendant that in case of oral contracts of insurance 
it is presumed the usual conditions of the policy apply. Eames v. Homes 
Ins. Co., 94 U. S. 621, 24 L. Ed. 298. It was shown that defendant’s usual 
form of policy contained the requirement that proofs of loss should be 
submitted to the company within 60 days. And it was conceded that no 
proofs of loss were ever submitted to defendant on account of this loss. 
Defendant argues from these facts that no recovery can be had in this 
suit. This argument is undoubtedly sound unless the right to proofs of 
loss has been waived. Plaintiff’s counsel answers this point in effect that 
no service of proofs of loss was necessary before suit, because the de- 
fendant had denied all liability on the policy, in fact, had denied that there 
was a valid contract, Citing O’Brien v. Insurance Co., 52 Mich. 131, 17 N 
W. 726; Fisk v. Insurance Co., 192 Mich. 243, 158 N. W. 947; Popa v. 
Insurance Co., 192 Mich. 237, 158 N. W. 945. See, also, Young v. Insur- 
ance Co., 92 Mich, 68, 52 N. W. 454; Morgan v. Insurance Co., 130 Mich. 
427, 90 N. W. 40. ’ 

[2] The items and particulars of the fire were of no importance to 
the company, inasmuch as it had denied that any contract existed between 
it and the insured. The defense that no contract existed was a clear 
waiver of this provision of the policy. 

[3] 3. The argument is made that the verdict was against the weight 
of the evidence. While we think the conduct of plaintiff in negotiating 
this insurance was somewhat unusual, we are unable to say that the testi- 
mony, if believed by the jury, did not fully justify their verdict. Plain- 
tiff was defendant’s agent to solicit and write insurance. He had the au- 
thority to issue policies without first submitting them to the company. 
There can be little doubt that he solicited and obtained this insurance on 
January 18, 1921, and it was equally clear that it was paid for. His failure 
to issue the policy at once was explained by him. He stated that the ap- 
plication was placed in the pocket of his automobile; that on the follow- 
ing day he took his automobile to Toledo and sold it, and it was several 
weeks thereafter before he was able to obtain the application. There 
were other material facts testified to by him which might or might not 
be believed. This, of course, made it an issue for the jury. Defendant 
had reason to be suspicious of the circumstances attending the execution 
of the contract, but under the explanations of plaintiff the questions in- 
— were essentially those of fact, and there was testimony to support 
them, 
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Some assignments are made’ based upon the admission and exclusion 
of evidence, also upon the charge of the court. 

We have examined these and are persuaded that there are no errors 
raised which merit a reversal of the case. 

The judgment will be affirmed. 


——..- 


MARYLAND MOTOR CAR INS. CO. v. SMITH. (No. 2793.) 


(Court of Civil Appeals of Texas. Texarkana. July 12, 1923. Rehearing 
Denied Oct. 4, 1923.) 


254 Southwestern Reporter, 526. 


1, APPEAL AND ERROR—VALUE; REFUSAL TO SUBMIT IS- 
SUE AS TO VALUE OF CAR AFTER FIRE HELD NOT ERROR. 


In an action on an automobile fire policy, refusal of the court to sub- 
mit the issue as to the reasonable value of the automobile in question after 
the fire, so as to permit a determination of the difference between the cash 
value just before and after the fire, held not reversible error. 


(For other cases, see Appeal and Error, Dec. Dig. § 1062[2].) 


2. INSURANCE— CLAUSE AS TO REPLACING DESTROYED 
PARTS OF AUTOMOBILE CONSTRUED; “LIKE, KIND AND 
QUALITY.” 

In automobile fire insurance policy providing that, in case of partial 
loss, the company’s liability should not exceed the cost to repair or replace 
the automobile or such parts thereof as may be damaged with other of 
like kind and quality, the words “like kind and quality” held not to refer 
to parts of like age, use, and condition, or present cash value of the parts 
injured or destroyed by the fire, but to be used as relating to quality and 
suitableness or fitness for the purpose intended; that is, if parts of like 
age, use, and condition of the injured or destroyed parts were practically 
unobtainable, so that it was practicable to use only new parts, and new 
parts would have to be used, the policy would not forbid it. 


(For other cases, see Insurance, Dec. Dig. § 502.) 


3. APPEAL AND ERROR—EXCLUSION OF TESTIMONY TEND- 
ING TO DISCREDIT WITNESS HELD NOT REVERSIBLE 
ERROR. 

In an action on an automobile fire policy, refusal to permit defendant 
to show by cross-examination of one of plaintiff’s witnesses that such wit- 
ness had been criminally intimate with plaintiff, and had been caught occu- 
pying a room with her, held not reversible error, where the witness was 
permitted to testify “that he was a special friend to and on intimate terms 
with Mrs. S.” 

(For other cases, see Appeal and Error, Dec. Dig. § 1058[2].) 


Appeal from District Court, Smith County; J. R. Warren, Judge. 

Action by Mrs. Ora B. Smith against the Maryland Motor Car In- 
surance Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


The appellant issued to appellee a policy of insurance on an automobile 
against direct loss or damage by fire “to an amount not exceeding the 
amount of insurance herein specified,” which was $1,800. The policy of 
insurance contained, among other provisions, the following clause: 
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“This company shall not be liable beyond the actual cash value of the 
property at the time any loss or damage occurs, and the loss or damage 
shall be ascertained or estimated accordingly with proper deduction for 
depreciation, however caused (and without compensation for the loss of 
use of the property), and shall in no event exceed what it would then cost 
to repair or replace the automobile or such parts thereof as may be dam- 
aged with other of like kind and quality; such ascertainment or estimate 
* shall be made by the assured and this company, or, if they differ, then by 
appraisal as hereinafter provided.” 


The appellee brought suit on the polity, claiming that the insured au- 
tomobile, while being driven on a public highway, was so burned and 
charred by fire that it cannot be restored nor any of its parts utilized, and 
that the car is without any pecuniary or market value. The suit is to 
recover $1,800 as the market value of the car at the time of its alleged de- 
struction. The defendant answered, denying that the cash value of the 
car at the time of the fire was $1,800, and that it was practically destroyed 
by the fire, and further specially pleaded that under the special clause of 
the policy ‘set out it could not be held liable for the partial loss in excess 
of what it would cost to repair the automobile or make replacement of the 
damaged parts such as their condition was on the date of the fire, which 
was not in excess of $625, and above which sum it could not be held liable. 

The court submitted to the jury the two special issues, viz.: 


“Question 1. What amount of money would reasonably be required 
to repair the car in question and replace such parts thereof, if any, as 
have been damaged, with others of like kind and quality, so as to place it 
in substantially as good condition as it was before the fire? 

“Question 2. What was the actual cash value of the car in question 
immediately before the said fire?” 


The jury answered question 1, “$1,425,” and question 2, “$1,500.” It 
was agreed as a fact that the sum of $52.50 was the reasonable expense of 
caring for and protecting the automobile after it was burned. The court 
entered judgment against defendant on the finding of the jury on question 
1 in the sum of $1,425 plus the agreed sum of $52.50 as the cost of caring 
for and protecting the car after it was burned. 

According to the evidence the automobile was purchased by the plain- 
tiff about June 1, 1921, from Mr. Gaines for $2,250, giving as part pay- 
ment therefor an old automobile valued at $750. The automobile had been 
used by the plaintiff about 11 months at the time the insurance policy was 
issued on June 13, 1921. At the time of the fire a new car of the same 
kind would have cost at the factory, $1,695, and with freight and war tax 
added would have cost in Tyler $1,900. On the morning of May 22, 1922, 
the plaintiff’s husband was driving the automobile on a public highway, and 
it was burned and damaged by fire which originated from an explosion 
of gasoline. According to several witnesses, all the parts of the automobile 
were so charred as to be practically a total loss, except the following, 
which were not damaged, viz.: The wheels, axles, fenders, and the parts 
up to and including the chassis. A witness testified that the remaining 
uninjured parts of the automobile were worth “$200 or $250,” and another 
witness testified that it was worth “$300 or $350,” but also said that he 
did not know about the value beyond a mere “guess” at it. The witness 
W. P. Smith testified: 


“T have examined the car very carefully twice since it was burned, 
and I believe it will be impossible to repair it; it is a total wreck. Parts 
of the car are burned off—the top, the seats, and all of the upholstering. 
The ignition, the pipes, and everything of that sort are burned off; the 
vacuum tank and all those pipes are burned all to pieces; there is nothing 
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there, only the transmission, the wheels, and the frame, which is warped; 
all of the top and the tubes over the ignition are burned and warped.” 

The testimony of the several witnesses differs as to the amount of 
money it would cost to repair or replace the material and parts destroyed 
with material and parts of like kind and quality. The witnesses examined 
the parts of the automobile remaining after the fire. One witness testified 
that the automobile as it stood after the fire could be repaired, and esti- 
mated the cost of “repairing” the damage sustained at $644.50. The other 
witnesses concluded that all the parts were not injured, but that the sev- 
eral damaged parts were so injured by the fire as to make it impracticable 
to “repair” them with ordinary repair work and material, and that it was 
necessary to entirely “replace” the several damaged parts with other parts 
of like kind and quality, and that only new parts of like kind and quality 
could be purchased, which was estimated to cost, with the required labor 
to put them in, in amounts varying from $1,500 to $2,000. In other words, 
these several witnesses testified, in effect, that the “engine” and the “body” 
and some special parts of “the equipment” were each a total loss for prac- 
ticable purposes, and would have to be “replaced” with new parts of the 
same sort. 

As the court entered judgment on the jury finding as to cost of re- 
placing the injured parts, it must be assumed, as we do, that the court 
concluded as a fact that the automobile as a whole was not totally de- 
stroyed for practicable purposes by the fire. 


Simpson, Lasseter & Simpson, of Tyler, for appellant. 
Johnson, Edwards & Hughes of Tyler, for appellee. 


Levy, J. (after stating the facts as above). [1] The appellant predi- 
cates error on the refusal of the court to submit the following question: 


“What was the reasonable value of the automobile in question after 
the fire?” 


The point made is that the only damages covered by the policy for a 
partial loss, as this case is, is the difference between the actual cash value 
of the automobile just before the fire and the actual cash value of the 
sound parts remaining after the fire. It is concluded that it was not a 
positive reversible error to refuse to put the question in that particular 
form to the jury to answer ,because the question submitted, as applied to 
the real issue in this case, was within the meaning of the terms and con- 
ditions of the policy in suit. 

[2] The appellant insists that the verdict of $1,425 is excessive in that 
the actual cash value of the automobile is declared to be $1,500, while the 
remaining sound parts as shown by the evidence, are worth between $250 
and $300. There is evidence, relied on by the appellant, going to show 
that the remaining sound parts are worth the sum mentioned. There is 
also evidence going to show that the remaining sound parts could be readily 
used again repairing the automobile; that the cost of replacing the parts 
of the car which were damaged was in amounts varying from $250 to 
$2,000. The finding of the jury in the sum of $1,425 evidently involves 
the finding by them that the loss sustained to the automobile parts sepa- 
rately was to such an extent as to practically require the injured parts to 
be entirely replaced with other parts. There is evidence to support such 
finding and to the amount stated by the jury. It does appear that the ver- 
dict is in a large sum in view of the value of the car. But, in view of the 
stipulation in the policy, the evidence showing the cost of replacing the 
injured parts is too strong and abundant to warrant this court in setting 
aside or reducing the sum of the verdict. The parties have themselves 
agreed upon the measure of liability, the extent of it being distinctly pro- 
vided by a stipulation in the policy binding upon both parties. It is pro- 
vided in the stipulation that— 
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“This company shall not be liable beyond the actual cash value of the 
property at the time any loss or damage occurs, and the loss or damage 
shall be ascertained accordingly with the proper deduction for depreciation, 
however caused, and without compensation for loss of use of the property.” 


Thus far, and if nothing more were contained in the policy, it is 
apparent that, if there were a total destruction of “the property,” referring 
to “the automobile,” the insurance company would be liable for its actual 
cash value at the time the loss by fire occurred, not exceeding the maxi- 
mum sum stated in the policy of $1,800. But the stipulation goes further, 
and also provides that the extent of the liability of the insurance com- 
pany “shall in no event exceed what it would then cost to repair or replace 
the automobile or such parts thereof as may be damaged with other of 
like kind and quality.” This latter has application exclusively to a loss 
or damage only partial and less than a total loss, and was intended to 
povide a method of measuring the extent of the amount of the liability 
of the insurance company for such damage or loss, less than a total loss 
of the automobile itself, as was sustained. It means that, if the automo- 
bile, or any of its specially enumerated parts separately, sustained a “dam- 
age.” slight or great, requiring only ordinary repairs to be made on it to 
restore it to the condition it was in just before the fire, the “then cost to 
repair” was to measure and fix the extent of the amount of liability. But, 
if any of the specially enumerated parts of the automobile suffered a 
damage or injury to such an extent as to practically require that they be 
replaced with other parts, the “then cost to replace such parts thereof as 
may be damaged with like kind and quality” was intended to measure and 
fix the extent of the amount of liability. The policy insured against loss 
of or injury by fire to the automobile or “the body, engine and equipment 
of said described automobile.” In the stipulation the limitation placed 
upon the extent of the cost of the “repairs” where only ordinary “repair” 
work or materials, or both, are reasonably required to restore the car, or 
parts injured, is the sum of the “then cost to repair,” meaning, of course, 
the fair and reasonable cost of such repairs at the date of injury. Also 
the limitation in the stipulation placed upon the cost to “replace” the in- 
jured or destroyed parts, if injured to the extent that it practically requires 
the parts to be “replaced” with other parts, is the sum of the “then cost 
to replace such parts as may be damaged with other of like kind and 
quality.” The words “of like kind and quality” do not refer to parts of 
like age, use, and condition, or present cash value of the parts injured or 
destroyed by the fire. The words are used as relating to quality and suit- 
ableness or fitness for the purposes used. It may be that parts of like age, 
use, and condition of the injured or destroyed parts are practicably ob- 
tainable, and it may be that they are not practicably obtainable. If prac- 
ticable to use only new parts, and new parts would have to be used, the 
words and meaning of the stipulation would not forbid it. Consequently 
the reasonable cost either to “repair” or to “replace” the injury or partial 
loss with materials of like kind and quality, as fixed by the judgment of 
a jury, would be accepted as decisive, because the insurer’s liability is fixed 
on that agreed basis. The only question is that of whether or not there is 
evidence to support the finding of the jury, and whether or not such find- 
ing exceeds the insured amount of the automobile. 


[3] Error is predicated upon the ruling of the court in refusing, on 
objection made, to permit appellant to show, on cross-examination, by a 
witness testifying in behalf of appellee, that he was criminally intimate 
with appellee, and that he and appellee within two months before this trial 
were caught occupying a room together at night in one of the boarding 
houses, and that as a consequerice of the circumstances the appellee was 
charged by complaint with vagrancy, and pleaded guilty to the charge. The 
witness was testifying to the cost of repairing the car, and had testified that 
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the cost would be at least $2,000, and more than the cost of a new car. 
The rejected testimony was offered for the purpose of showing a bias of 
the witness in favor of the appellee. In view of the record it is believed 
that the error complained of, if an error, should not operate to reverse the 
judgment. The witness was permitted to and did testify in answer to ques- 
tions of appellants attorney “that he was a special friend to and on intimate 
terms with the plaintiff, Mrs. Ora B. Smith.”” And, irrespective of the 
witness’ “testimony, there is evidence that the cost of repairing the car 
would be “$1,500” and “$1,800.” The jury’s finding was in a sum less than 
“$1,500,” showing that the evidence of this witness was not relied on en- 
tirely, if considered by the jury, in deciding the issue of “cost of repairs.” 
It is thought there was not such improper proceeding on the part of the 
attorney as to amount to misconduct requiring or justifying a reversal. 
The court promptly admonished the jury not to consider and to disregard 
the remarks. 
The judgment is ordered: affirmed. 


—_—_- aes 


NORTH RIVER INS. CO. OF CITY OF NEW YORK v. LEWIS. 
(Supreme Court of Appeals of Virginia. Sept. 20, 1923.) 
119 Southeastern Reporter, 43. 


1, INSURANCE — FALSE REPRESENTATIONS AS TO PRICE, 
DATE OF PURCHASE, AND PLACE OF KEEPING AUTO- 
MOBILE INSURED AVOIDS FIRE POLICY. 

A fire policy covering an automobile is void, where the date of the 
purchase and the price paid, as well as the place where the automobile is 
usually kept, are falsely represented; the representations constituting war- 
ranties. 


(For other cases, see Insurance, Dec. Dig. § 280.) 


2. INSURANCE— INSURER ESTOPPED TO RELY ON MIS- 
STATEMENTS IN POLICY BY AGENT AS TO AUTOMOBILE 
INSURED. 


Where a general agent of a fire insurance company insured plaintiff's 
automobile, and, when asked by plaintiff what information was desired, 
stated that he had all the information necessary to write the policy, but 
erroneously stated in it the date of purchase of the automobile, the price 
paid, and the location where usually kept, the insurance company in an 
action on such policy was estopped from relying on such misstatements, 
there being no deceit by plaintiff. 


(For other cases, see Insurance, Dec. Dig. § 379[1].) 


Error to Law and Chancery Court of City of Roanoke, 

Action by Jack X. Lewis against the North River Insurance Com- 
pany of the City of New York. Judgment for plaintiff, and defendant 
brings error. Affirmed. 


Hall, Wingfield & Apperson, of Roanoke, for plaintiff in error. 
Horace M. Fox, of Roancke, for defendant in error. 


Prentis, J. The plaintiff, Lewis, recovered $3,200 for the loss of his 
automobile by fire, upon a policy of insurance issued by the defendant 
company through its agent at Keokuk, Iowa. 

In view of the verdict in faver of the plaintiff, these facts must be 
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regarded as established: The plaintiff was known by the agent to be 
visiting friends at Keokuk, and that his stay there would be temporary. 
Before the policy was issued, when asked by. the plaintiff what information 
he desired, the agent stated that he knew all about the automobile and 
had all the information necessary for the purpose of writing the policy. 
He was a general agent of the company, vested with full authority to 
sign and deliver such policies. The policy was delivered to the plaintiff, 
the premium paid, and he in good faith relied upon the assurance of the 
agent that he knew all the facts necessary. He then put the policy in his 
trunk, without reading it, and never saw it again until about seven weeks 
later, after the destruction of the automobile May 15, 1922. 


We agree with the statement of the attorneys for the company that 
“there is in reality but one question presented for decision in the case.’ 
That question is whether or not the company is estopped by the action of 
its general agent from taking advantage of certain erroneous statements 
written by such agent in the policy, without the knowledge of the assured. 

These statements are: That the automobile was purchased new by 
the assured in August, 1920, that its actual cost to the assured, including 
equipment was $6,100, and that it was usually kept in a private garage lo- 
cated at No. 326 South Eighth street, Keokuk, Iowa. 

The facts are that, while the original cost new in August, 1920, was 
$6,100, it was bought by the assured in October, 1921, for $3,750, and was 
only to be kept in the garage at Keokuk until the assured concluded his 
visit there, was then brought to Roanoke, Va., where it was kept by the 
assured and used by him for pleasure, and in connection with his busi- 
ness as a theatrical promoter and manager. 

[1] It appears that, whether the machine was purchased new or sec- 
ondhand, the date of such purchase as well as the price paid are material 
representations which affect the amount of insurance procurable, as well 
as the rate to be paid therefor, by the assured. It is shown that under 
the rules of the company such a secondhand machine would have only 
been insured for $2,625, instead of $3,200, for which amount the policy 


was written, and that the rate would have been 90 cents, instead of 65° 


cents per $100, and that the rates in the West at Keokuk are lower than 
in the East at Roanoke. So that, unless the company is estopped by the 
conduct of its agent, these falsehoods avoid the policy. Of this there can 
be no doubt, for so the provisions of the policy must be construed, 

The controlling question in the case is clearly and fairly presented by 
an instruction which the trial court gave, over the objection of the com- 
pany, which reads: 


“The court instructs the jury that, if you believe from the evidence 
that at the time the plaintiff applied for insurance with the defendant com- 
pany that the said defendant company was represented by an agent with 
power to accept risks and write policies, without obtaining any application 
therefor, and without referring such application to the company’s head 
office, and if you further believe from the evidence that, when said plain- 
tiff so applied, no application or statement of facts in regard to said auto- 
mobile was asked or required of him, and that he made no such state- 
ments or representations, but that, on the contrary, when he inquired of 
the agent what information the agent desired, the agent assured him that 
he (the agent) had all the information necessary to write up a policy, and 
if you further believe from the evidence that the said insured plaintiff 
relied upon such statement and representation of said agent, and relying 
thereon accepted a policy prepared by said agent, and paid the premium 
therefor, and that the statements or representations in said policy were 
made by the agent of his own knowledge and without the knowledge of 
the insured that they had been so made, then and in such event the court 
instructs the jury that the defendant cannot rely upon these statements be- 
ing untrue, even if they are believed by the jury to be untrue, and that the 
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falsity of such statements, although otherwise material, are not binding 
upon the plaintiff, and do not preclude a recovery by him.” 


[2] It appears to be conceded (as, indeed, it must be) that if a gen- 
eral agent who is vested with authority to issue policies of insurance 
knows the facts, and notwithstanding such knowledge misstates them in 
the policy, then the company is estopped from relying on such misstate- 
ments to avoid liability thereunder. Lynchburg F. Ins. Co. v. West, 76 
Va. 580, 44 Am. Rep. 177. 

In A&tna, etc., Ins, Co. v. Olmstead, 21 Mich. 253, 4 Am. Rep. 483, 
where there was an ambiguous or false statement as to incumbrances, we 
find the principle expressed in these words by that great master Cooley, J.: 


“* * %* When an agent, who at the time and place is the sole 
representative of the principal, assumes to know what information the 
principal requires, and, after being furnished with all the facts, drafts a 
paper which he declares satisfactory, induces the other party to sign it, 
receives and retains the premium moneys, and then delivers a contract 
which the other party is led to believe, and has a right to believe, gives 
him the indemnity for which he paid his money, we do not think the in- 
surer can be heard in repudiation of the indemnity, on the ground of his 
agent’s unskillfulness, carelessness, or fraud. If this can be done, it is 
easy to see that community is at the mercy of. these insurance agents, 
who will have little difficulty, in a large proportion of the cases, in giving 
a worthless policy for the money they receive.” 


Here it is not claimed that the agent knew, but that he assumed to 
know, and thus misled the plaintiff by telling him that he already knew, 
all that was necessary, and desired no further information. It appears 
from this agent’s testimony that he actually knew the price of such cars 
from publications of the manufacturer, that he knew from inspection that 
it was manufactured in 1920, that from conversation with the manufac- 
turer’s agent in Keokuk, in the garage where one of the doors of the 
machine was being repaired, he knew that its original cost in 1920, with 
its improvements, was $6,100; so that, while he testifies that he received 
the false information from the assured, it also appears that he had other 
sources from which every affirmative false or misleading statement could 
have been obtained. The car was bought new in 1920 for $6,100, but not 
by the plaintiff. That it was bought by him for $3,750 in 1921 was the 
sole fact then unknown to the agent, and this the plaintiff could have sup- 
plied. 

There are many pertinent cases, and they cannot be reconciled; but 
there seems to be little doubt that by the weight of authority, in the ab- 
sence of deceit and fraud of the assured, where there is no application 
(and there was none here), or if the answers are written by the agent on 
his own knowledge or authority without questioning the applicant (as is 
the case here), the company is generally held estopped from relying upon 
a forfeiture, either because of the falsity of such answers as are written 
by its own agent, or because of the failure to answer questions material 
to the risk which have never been asked. 16 L. R. A. (N. S.) 1243, note. 

In applying this rule, this is said in Washington Mills, etc., Mfg. Co. 
v. Weymouth Ins. Co., 135 Mass. 505: 


“The plaintiff made no misrepresentations and no concealment as to 
its title. * *°* The defendant saw fit to issue this policy without any 
specific inquiries of the plaintiff as to the title to the land, and without 
any representations by the plaintiff upon this point. It was its own care- 
lessness, and it cannot avoid the policy without proving intentional mis- 
representation or concealment on the part of the plaintiff. An innocent 
failure to communicate facts about which the plaintiff was not asked will 
not have this effect. Commonwealth v. Hide & Leather Ins. Co., 112 Mass. 





Auto. ] North River Ins. Co. v. Lewis. 483 


136. Fowle v. Springfield Ins. Co., 122 Mass. 191. Walsh v. Philadelphia 
Fire Association, 127 Mass. 383.” 


In Van Houten v. Metropolitan Ins. Co., 110 Mich. 682, 68 N, W. 
982, it is held that false answers written in an application for life insur- 
ance by the company’s agent, in reliance upon his own knowledge, does 
not avoid the policy, even though the application was signed by the as- 
sured after answering other questions; he being ignorant of the former 
false answers contained therein. These cases also illustrate and sustain 
this view: O’Neill v. Ottawa, etc., Ins. Co., 30 U. C. C. P. 151; German 
Ins. etc., Inst. v. Kline, 44 Neb. 395, 62.N. W. 857. Several Virginia cases 
recognize and apply it. Among them are Morotock Ins. Co. v. Rodefer, 
92 Va. 751, 24 S. E. 393, 53 Am, St. Rep. 846, and Union Assurance Soc. 
y. Nalls, 101 Va. 613, 44 S. E. 896, 99 Am. St. Rep. 923. 


Some of the expressions in the two cases last cited have been dis- 
credited by two later cases, one of which is Sulphur Mines Co. v, Phenix 
Ins, Co., 94 Va. 355, 26 S. E. 856. There the policy was avoided because 
there was a mortgage on the property at the time the policy was issued, 
of which the company had no notice. The other is Westchester Ins. Co. 
v. Ocean View Co., 106 Va, 633, 56 S. E. 584. There the plaintiff was not 
allowed to recover because of the subsequent breach of a condition avoid- 
ing the policy if any fireworks were “kept, used, or allowed on the prem- 
ises.” The property was burned because of the use of fireworks there at 
a July Fourth exhibition. There is a distinction which should be noted 
between subsequent breaches of prohibitive conditions, which will avoid 
the policy, and false statements, of which the assured has no knowledge, 
made in the application or policy, which are relied on to defeat a re- 
covery upon the claim that the policy was void from the beginning. The 
contention here is that this policy was never valid. If we sustain this con- 
tention of the company, which is so forcefully supported, we will permit 
it to escape liability because of the careless action of its own agent in 
confidently assuming to know material facts affecting the risk of which 
he was ignorant, and in declining to ascertain such material facts, which 
the plaintiff was apparently ready to communicate. To adopt this view 
would be to allow the company to take advantage of its own wrong, in 
the absence of a single fact which justifies the imputation of conceal- 
ment or bad faith on the part of the plaintiff. Such a result cannot be 
either legally or logically correct. 


We do not discuss those cases in which the assured is held bound by 
the express inhibitions in his policy, whether he has read it or not. They 
are generally inapplicable here. Several of them refer to waivers by the 
company and to forfeitures by the assured, which arise out of acts or de- 
faults of the assured occurring subsequent to the issuance of the policy. 
These do not relate to waivers made by the company before or at the 
delivery of the policy, which are not dependent in any wise upon future 
events or conduct. A waiver which is complete and effectual at the is- 
suance of the policy, acted on by both of the parties, is executed. Its 
finality does not depend up6n future contingencies. This distinction be- 
tween such executed waivers and those forfeitures and waivers which may 
subsequently occur after the policy has once become effective’ is fully 
recognized as is clearly indicated by the citations made in Va. F. & M. 
Ins. Co, v. Richmond Mica Co., 102 Va. 439, 46 S. E. 466, 102 Am, St. 
Rep. 846. Where the assured is charged with conduct subsequent to the 
issuance of the policy in contravention of its provisions, he cannot escape 
the consequence merely by pleading ignorance of such provisions. He is 
charged with notice thereof, even if he has not read his policy. 

This case must also be distinguished from those in which the agent 
has neither said nor done anything to mislead the assured. Here we have 
the agent expressly giving the assurance that he already knew every fact 
necessary to write valid insurance, and declining to make any further in- 











484 Insurance Law Journal, Vol. 61. [Dec., 1923 


quiry.. We find him delivering a policy purporting to indemnify the as- 
sured, and receiving the premium, which was paid in good faith for such 
indemnity. If the contention of the company is sustained, this policy 
affirmatively purporting to guarantee indemnity, and so in good faith re- 
ceived and paid for, was void at its inception and was a mere pretense, 
proclaimed a contract, but which nevertheless destroyed itself before it be- 
came effective. So to construe it would be to hold that its paltering terms 
merely “keep the word of promise to our ear, and break it to our hope.” 

Our conclusion therefore is that there is no error in either the in- 
struction or the judgment. 

rmed, 


———_—~. <a 


NORTH RIVER INS. CO. v. ATKINSON. 
(Supreme Court of Appeals of Virginia, Sept, 20, 1923.) 
119 Southeastern Reporter, 46. 


1. INSURANCE—UNTRUE STATEMENT AS TO FACTORY NUM- 
BER OF AUTOMOBILE INSURED HELD NOT WITHIN 
STATUTORY PROVISION ‘THAT STATEMENTS OF IN- 
SURED SHALL BE CONSIDERED REPRESENTATIONS. 
Code 1919, § 4220, providing that statements of applicants for insur- 

ance shall be deemed representations, and not warranties, and shall not 

bar recovery because untrue, unless material, has no application to an un- 
true answer if insured, misstating the factory number of the automobile; 
such statement being material to the risk when assumed. 

(For other cases, see Insurance, Dec. Dig. § 280.) 


2. INSURANCE — MAKING AND TERMS OF REPRESENTA- 
TIONS IN APPLICATION FOR JURY, BUT MATERIALITY 
FOR COURT. 

Whether a representation in an application for an insurance policy 
is made, and the terms on which it is made, are questions for the jury; 
but, when proved, its materiality is for the court, 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


3. INSURANCE — REPRESENTATION THAT CAR INSURED 
WAS A NEW ONE HELD MATERIAL. 


A warranty in a policy covering theft of an automobile that the auto- 
mobile was a new car held material to the risk, and if the car was not in 
fact a new one there could be no recovery. 


(For other cases, see Insurance, Dec. Dig. § 280.) 


4. INSURANCE—SHOWING OF UNCONDITIONAL OWNERSHIP 
BY INSURED HELD NECESSARY IN ACTION ON POLICY 
COVERING THEFT OF AUTOMOBILE. 


In an action on a policy covering theft of an automobile, it was er- 
ror to refuse to instruct that plaintiff could not recover, unless he showed 
by a preponderance of the evidence that he was the sole and unconditional 
owner of the automobile. 


(For other cases, see Insurance, Dec. Dig. § 282[2].) 


Error to Law and Chancery Court of City of Norfolk. 

Action by W. E. Atkinson against the North River Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. Reversed and 
rendered. 
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R. H. Mann, of Petersburg, for plaintiff in error. 
Page, Page & Page, of Norfolk, for defendant in error. 


West, J. On the 21st day of September, 1920, the plaintiff, W. E. 
Atkinson, of Norfolk, Va., purchased in Philadelphia, Pa., a Hudson auto- 
mobile, known as stock model four-passenger phaeton. The bill of sale 
was signed by “R. L, Allen, Salesman,” and described the motor number 
to be 87382, and stated that the purchase price was $2,850 in cash. Allen 
was a dealer in “used” and new cars, and “buys on the road” between 
Philadelphia and New York. If he cannot sell at his price, he sells at 
auction. The speedometer on the car at the time of the purchase showed 
that it had been run 600 miles. Without registering his title in Pennsylva- 
nia, Atkinson drove the car to Baltimore and shipped it to Norfolk. 

After arriving in Norfolk, the plaintiff registered the car with the 
secretary of the commonwealth. On January 15, 1921, he insured it for 
one year against loss by fire and theft in the sum of $2,000 in the North- 
western National Insurance Company, which was succeeded by the de- 
fendant, the North River Insurance Company, and in his policy war- 
ranted the factory number of the car to be 87382, and that the car was 
new. On May 11, 1921, the automobile was stolen from in front of the 
Strand Hotel in Newport News, Va., and has not been beard from since. 

On July 21, 1921, the plaintiff filed proof of loss under oath, in which 
he described the car as bearing factory number 87382. The defendant de- 
clined to pay the loss and the plaintiff instituted this swit for $2,000. There 
was a verdict and judgment in favor of the plaintiff for $2,000, and this 
writ of error is to that judgment. 

The defendant relies on six assignments of error, involving the action 
of the court in admitting certain evidence, in refusing to strike out certain 
evidence, in giving and refusing instructions, in misdirecting the jury, in 
refusing to set aside the verdict of the jury on the ground that it is con- 
trary to the law and evidence and grant a new trial, and in refusing to set 
aside the verdict of the jury and enter judgment for the defendnt. 

In our view, all the assignments can be disposed of by a discussion of 
the warranties in the policy contract, 

The clause in the policy with reference to warranties reads as follows: 


“The following are statements of facts known to and warranted by 
the assured to be true, and this policy is issued by the company relying 
upon the truth thereof.” 


The warranties in the instant case were that the factory number of 
the automobile insured was 87382, and that it was new when purchased. 

The plaintiff contends that section 4220 of the Code has destroyed the 
effect of all such warranties. This section applies only to the application 
for the policy. The section reads as follows: 


“When Answers or Statements of Applicant Not to Bar Recovery on 
Policy—All statements, declarations and descriptions in any application 
for a policy of insurance shall be deemed representations and not war- 
ranties, and no statement in such application or in any affidavit made before 
or after loss under the policy, shall bar a recovery upon a policy of insur- 
ance, or be construed as a warranty, anything in the policy to the con- 
trary notwithstanding, unless it be clearly proved that such answer or state- 
ment was material to the risk when assumed and was untrue.” 


[1] It will be observed from the language used in this section that it 
has no application to the instant case, as it is clearly proven that such an- 
swer or statement was material to the risk when assumed and was untrue. 

In this case there was no written application in which the insured an- 
swered interrogatories. He approached the agent of the company and 
asked for the insurance, and in answer to questions asked him gave the 
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agent a card from the office of the secretary of the commonwealth from 
which to obtain the description of the automobile, necessary to make out 
the policy. The agent had seen the insured driving a car along the streets 
of Norfolk, but relied on the truth of the facts furnished him by the as- 
sured, and, deeming it unnecessary, did not inspect the car. 

The uncontradicted evidence at the trial was that there is no duplica- 
tion of numbers, either factory or motor numbers, of Hudson automobiles, 
that factory number and serial number are one and the same, and that no 
automobile with factory number 87382 had ever been manufactured by the 
Hudson Motor Company; that motor number 87382 was installed in a 
four-passenger coupé, with factory number 10-0-50454, the ownership of 
which was traced from the Hudson Motor Company to the Lu Will Print- 
ing Company, the present owner, and that the motor number 87382 thereon 
showed no sign of being tampered with. The evidence further shows, with- 
out contradiction, that in tracing stolen cars, it is very material to have 
the right number ,whether factory or motor number, and that without it 
the car cannot be identified, and that to give the factory number for the 
motor number is not sufficient for purposes of identification. 

Insurance Co. v. Walker, 127 Va. 140, 102 S. E. 585, relied on by the 
plaintiff, is not in point. While Judge Prentis mentions section 4220 of the 
Code in his opinion, that case was tried before the Code of 1919 became ef- 
fective, and the court was construing section 3344a of Pollard’s Code. 

The effect of a warranty in an insurance contract is stated in 2 Cooley's 
Briefs on Insurance, at page 1127, thus: 


“A warranty in the law of insurance may be defined as a statement or 
stipulation in the policy as to the existence of a fact or a condition of the 
subject of the insurance which, if untrue, will prevent the policy from at- 
taching as the contract of the insurer.” 

“Underlying the whole doctrine of warranties and representations is 
the fundamental principle that warranties are always a part of the com- 
pleted contract, while representations precede, are collateral to, and are 
not necessarily a part of the contract,” Id. p. 1128. 

“A warranty is a statement of a fact on the literal truth of which the 
validity of the contract depends; but, in the case of a representation, the 
validity of the policy does not depend upon the literal truth of the assertion. 
In other words, a warranty must be literally true, while a representation 
need be only substantially true.” Id. p. 1129, citing Wood v. Hartford In- 
surance Co., 13 Conn. 533, 35 Am. Dec. 92, AEtna Ins. Co. v. Simmons, 49 
Neb. 811, 69 N. W. 125, Duncan v. Sun Ins. Co., 6 Wend. (N. Y.) 488, 
22 Am. Dec. 539, and many other cases on page 1127; Hearn v. Equitable 
Ins. Co., 11 Fed. Cas. 965, Equitable Safety Ins. Co. v. Hearne, 20 Wall. 
494, 22 L. Ed. 398, and other cases on page 1128; and Hazard v. New 
England Marine Ins. Co., 8 Pet. 557, 8 L. Ed. 1043, Nicoll v. American Ins. 
Co., 18 Fed. Cas. 231, and other cases on page 1129. 


In 1 May on Insurance, § 156, the author states the law as follows: 


“An express warranty is a stipulation inserted in writing on the face 
of the policy, on the literal truth or fulfillment of which the validity of 
the entire contract depends. * * * By a warranty the insured stipulates 
for the absolute truth of the statement made, and the strict compliance with 
some promised line of conduct, upon penalty of forfeiture of his right to 
recover in case of loss, should that statement prove untrue, or the course 
of the conduct promised be unfulfilled.” 


[2] Whether a representation is made, and the terms on which it is 
made, are questions of fact for the jury; but, when proved, its materialty 
is a question for the court. Insurance Co. v. Hayslett, 111 Va. 112, 68 S. 
E. 256, 


It clearly appears that the representation that the factory number was 
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87382 was made and relied on by the defendant, and that it was untrue. 
The uncontradicted evidence is that the policy would not have been issued, 
had the agent known that the factory number of the car had not been cor- 
rectly given. 

The correct factory number of the car was material to the risk when 
assumed for many reasons. 

The pelicy provides that it shall be void if the interest of the insured 
in the property be other than unconditional and sole ownership. With the 
correct factory number, the defendant could trace the car from the factory, 
and thus ascertain whether it had been theretofore stolen. If it appeared 
from the investigation that it had been before stolen, the company would 
have a complete defense to the action. It clearly appears from the evidence 
that the rate charged for insurance on second-hand cars is higher than that 
charged on new cars, and that with the correct factory number the de- 
fendant could communicate with the manufacturers and secure the num- 
bers of the transmission, clutch, and other component parts of the car, 
with which to identify it and trace it through various purchasers, to as- 
certain whether the car was new or secondhand, and that quick action and 
correct information are necessary to make certain of a recovery of the car, 
and thereby reduce the liability of the company under the contract. 

In the case of North River Ins, Co. v. Lewis, 119 S. E. 43, decided to- 
day, involving a similar policy contract, it was held that certain false state- 
ments written by the agent in the policy would, under its provisions, void 
the policy, unless the company was estopped by the conduct of its agent. 

[3, 4] The court erred in giving the following instruction of its own 
motion: 


“The court instructs the jury that, if they believe from the evidence 
that the motor. number of plaintiff's automobile was 87382, and that he 
represented to the defendant this number as the factory number of said 
automobile, instead of the motor number, then such representation is not 
material, and if you further’ believe from the evidence that the plaintiff 
was the owner of the Hudson phaeton type automobile described in the 
policy of insurance, and that he insured same with the defendant company, 
and that said car was stolen, you should find for the plaintiff.” 


The court also erred in refusing to give instructions 3, 4, 5, and 6 
offered by the defendant, as follows: 


“III. The court instructs the jury that the warranties contained in the 
policy shown in evidence, that the factory number of the automobile in- 
sured was 87,382, and that it was a new car when insured, are facts which 
the plaintiff warranted to be true, and unless they are true the plaintiff 
cannot recover on this action. 

“TV. The court further instructs the jury that the warranties contained 
in the policy shown in evidence in this case that the factory number of 
the car insured was 87,382 was material to the risk when assumed, and if 
the jury believe from the evidence that the factory number of the said car 
was not 87,382, the plaintiff cannot recover in this action. 

“V. The court further instructs the jury that the warranties contained 
in the policy shown in evidence in this case that the car insured was a new 
car, was material to the risk when assumed; and if the jury believe from 
the evidence that the said car was not a new car, the plaintiff cannot re- 
cover on this action. 

“VI. The court further instructs the jury that the plaintiff cannot re- 
cover in this action unless and until he shows by a preponderance of the 
evidence that he was a sole and unconditional owner of the automobile al- 
leged to have been stolen, and if the jury believe from the evidence that he 
was not the sole and unconditional owner thereof, they must find for the 
defendant.” 
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For the foregoing reasons, we are of opinion that the statement, repre- 
sentation, and warranty as to the factory number of the car at the time 
of the issuance of the policy, and made a part thereof, were material to the 
risk when assumed, and were untrue, and that by reason thereof the policy 
was and remained void, and there can be no recovery thereon. 

Under the law and the evidence the jury could not have properly ren- 
dered a verdict for the plaintiff. 

The judgment will be reversed, and the verdict set aside ,and final 
judgment entered here for the defendant. 

Reversed, and final judgment. 


— —_ ~-=o 


FINKELBERG v. CONTINENTAL.CASUALTY CO. (No. 17724.) 
(Supreme Court of Washington. Oct. 2, 1923.) 
219 Pacific Reporter, 12. 


1. CONTRACTS — THIRD PARTY BENEFICIARY MAY SUE, 
THOUGH UNKNOWN WHEN CONTRACT WAS EXECUTED. 
A third person, beneficially interested in a contract, may sue thereon, 

even though his identity was not known when the contract was executed. 
(For other cases, see Contracts, Dec. Dig. § 187[1].) 


2. INSURANCE—INSOLVENCY; INJURED PERSON ENTITLED 
TO RECOVERY ON INDEMNITY POLICY, INSURED BEING 
INSOLVENT. 


One injured in an automobile collision held entitled to recover on an 
indemnity policy held by the negligent driver, who was insolvent. 
(For other cases, see Insurance, Dec. Dig. § 591%.) 


3. INSURANCE — NOTICE; INSURED’S NEGLECT TO NOTIFY 
INSURER OF PERSONAL INJURY ACTION HELD NOT TO 
ae INJURED PERSON’S RIGHTS AGAINST IN- 
SURER. 


Neglect on the part of the insured to notify insurer that an action had 
been brought against him by a person whom he had injured with his auto- 
mobile does not destroy the right of injured person to collect from in- 
surer. 


(For other cases, see Insurance, Dec. Dig. § 539[5].) 


4. INSURANCE— RELEASE OF INSURER BY INSURED AFTER 
ACCIDENT HELD NOT TO AFFECT INJURED PERSON’S 
RIGHTS ON INDEMNITY POLICY. 


__ An insurer issuing an automobile collision policy cannot avoid lia- 
bility to an injured person by getting insured to release the policy after 
the accident. 


(For other cases, see Insurance, Dec. Dig. § 603.) 


5. INSURANCE — INJURED PERSON NEED NOT NOTIFY IN- 
SURER ISSUING AUTOMOBILE COLLISION POLICY OF IN- 
STITUTION OF ACTION. 


There is no obligation on the part of the injured person to give notice 
to an insurer who had issued an automobile collision policy, of the institu- 
tion of an action against insured. 


(For other cases, see Insurance, Dec. Dig. § 535.) 
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En Banc. 

Appeal from Superior Court, King County; Boyd J. Tallman, Judge. 

Action by R. Finkelberg against the Continental Casualty Company. 
From a judgment dismissing the action, plaintiff appeals. Reversed and 
remanded, with directionns, 


Louis Aaron and Reynolds, Ballinger & Hutson, all of Seattle, for 
appellant. 
Poe, Falknor & Falknor, of Seattle, for respondent. 


PEMBERTON, J. The appellant instituted an action in the superior 
court against the respondent for the recovery upon a certain automobile 
insurance policy issued by respondent company to one T. Tanaka. To 
the complaint of appellant respondent filed its answer denying the allega- 
tions of the complaint and by way of affirmative defense alleged that the 
pelicy of insurance had been canceled, and that no notice of the suit of 
appellant against T. Tanaka had been given -to respondent. Appellant filed 
a demurrer to the answer. At the time of the trial respondent admitted 
the allegations of the complaint, the court overruled the demurrer to the 
answer, and entered judgment dismissing the action, from which this ap- 
peal is taken. 

Some time prior to November 2, 1920, the respondent company issued 
the insurance policy in question, covering a Ford automobile, and by its 
terms thereby contracted and agreed to indemnify the insured, T. Tanaka, 
against loss and liability for damages on account of bodily injuries acci- 
dentally suffered for a period of one year by any person not employed by 
the insured, by reason of the ownership, maintenance, or use of said au- 
tomobile in an amount not exceeding $5,000. The policy contained the fol- 
lowing paragraph: 


“No action shall be maintained against the company to recover a loss 
covered by this policy unless brought after the amount of such loss shall 
have been fixed either by a final judgment against the assured by the 
court of last resort after trial of the issue or by agreement between the 
parties with the written consent of the company, The company shall be 
bound, however, as to such final judgment, not exceeding the limits of the 
policy, to pay and satisfy such judgment and to protect the assured against 
the levy of any execution issued upon the same. The insolvency or bank- 
ruptcy of the assured shall not release the company from the payment of 
damages for injuries sustained or loss occasioned during the life of this 
policy, and, in case execution against the assured is returned unsatisfied 
in an action brought by the injured person, or his or her personal repre- 
sentatives in case death results from the accident, because of such in- 
solvency or bankruptcy, an action may be maintained by such injured 
person, or his or her personal representatives, against the company under 
the terms of the policy for the amount of the judgment in said action not 
exceeding the amount of the policy. In no event shall any action be 
maintained against the company by the assured, or any other- person, un- 
less brought within two years after right of action accrues.” 


On November 2, 1920, appellant, who was not in the employ of Tan- 
aka, suffered bodily injury through the operation of the automobile by 
Tanaka, and on July 7, 1921, recovered judgment by default against Tan- 
aka for such injuries in the amount of $4,325, and costs. On October 20th 
execution was issued and returned by the sheriff unsatisfied, because of 
the insolvency of Tanaka, and thereafter this action was brought to re- 
cover the amount of said judgment from respondent. 

On the 11th day of April, 1921, two days before the summons and 
complaint were served upon Tanaka, the policy of insurance was canceled 
under the following agreement between respondent and Tanaka. 
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“Know all men by these presents: That I, T. Tanaka, the under- 
signed, for the sole consideration of eight hundred fifty ($850) dollars, to 
me in hand paid, the receipt whereof is’ hereby acknowledged, do hereby 
remise, release and forever discharge the Continental Casualty Company, 
a corporation, from any and all liability, claims, demands and causes of 
action whatsoever of every kind and nature arising under policy No. 
22539 and particularly arising from an accident which occurred to Mrs. 
Rebecca Finkelberg on or about the 3d day of November, 1920, about 
4:30 p. m, at Madison street and First avenue, Seattle, Washington, when 
she was struck by a Ford car belonging to the undersigned. 

“The undersigned hereby promises and agrees that he will indemnify 
and save harmless’ the said company from any and all claims of any name 
or nature whatsoever which may be asserted against him or it by or on 
behalf of, or in favor of said Mrs. Rebecca Finkelberg, or any person or 
persons whatsoever for any and all damages of every nature arising under 
said policy and particularly from the accident above described.” 

The policy provides that: 

“This policy may be canceled at any time by either of the parties 
hereto upon written notice to the other, stating when thereafter cancel- 
lation shall then be effective, and the date of termination by cancellation 
shall then be the end of the policy period.” 


It is admitted that no notice was given to respondent of the original 
action against Tanaka. Respondent contends that it was entitled to notice 
under the following provision of the policy: 


“If any suit is brought against assured to recover such damages, the 
assured shall immediately forward to the company, at its office in Chi- 
cago, every summons or other process served upon him. The company 
shall have the exclusive right to contest or settle any of said suits or 
claims.” ; 


It is claimed by respondent, first, that the policy is a common-law un- 
dertaking, designed to indemnify the assured from liability adjudged 
against him; that there is no privity of contract between assured and the 
injured party; and that no right of action exists in favor of appellant 
against respondent company. 

Our attention is called to the case of Spokane Merchants’ Ass'n v. 
Pacific Surety Co., 86 Wash. 489, 150 Pac. 1054, wherein the court said: 


“The trial court disposed of the case in favor of respondent, upon 
the theory that there was no privity of contract between it and the per- 
sons who furnished Nick Mandic with supplies for the prosecution of his 
subcontract. This disposition of the case is in harmony with our former 
decisions in Sears v. Williams, 9 Wash. 428, 37 Pac. 665, 38 Pac. 135, 39 
Pac. 280, and Armour & Co. v. Western Construction Co.. 36 Wash. 529, 
78 Pac, 1106. It seems quite plain to us that the bond here sued upon 
was given only for the benefit of Ilse & Elliott [principal contractors]. 
* * * The bond here sued upon was not given in pursuance of any 
statute. As a common-law bond, it will not bear the construction that it 
was given to secure any one but Ilse & Elliott.” 


This bond was for the benefit of Ilse & Elliott, and, while indirectly 
it could be claimed to be to the benefit of laborers and materialmen, it 
was made for the protection of Ilse & Elliott. 

In the case of Du Pont D. N. Powder Co. v. National Sur. Co., 90 
Wash. 227, 155 Pac. 1050, a bond was givefi to protect a railroad company 
against liens for labor and material furnished in the construction of a 
railroad. This was a statutory bond for the protection of materialmen and 
laborers. The powder company did not give the notice required by the 
statute, and could not hold the bond as a common-law bond. The court 
said: 
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“This bond was a contract which was primarily to protect the rail- 
way company, while public bonds are primarily to protect creditors, -as 
there can be no lien against a municipality in any event.” 


[1] A third person, beneficially interested in a contract, may main- 
tain an action to recover thereon, even though the identity of the third 
person may not be known at the time of the execution of the contract. 


“The name of the person to be benefited by the contract need not be 
given, if he is otherwise sufficiently described or designated. The fact 
that the particular person who is to benefit from the promise is not known 
when the promise is made is immaterial. He may be one of a class of 
persons if the class is sufficiently described or designated. And the fact 
that the person to whose benefit a promise may inure is uncertain at the 
time it is made, and that it is dependent on a contingency, will not deprive 
the’ person who afterwards established his claim to be the beneficiary of 
the promise of the right to recover upon it. Further, the party benefited 
need not have known of the contract at the time it was made if he after- 
ward adopts it. And while an acceptance of the contract is necessary, 
the bringing of suit on it is ordinarily sufficient evidence thereof.” 13 
C. J. 711; Kelley v. Greenough, 9 Wash. 659, 38 Pac. 158; Hart v. Bogle, 
88 Wash. 125, 152 Pac. 1010; Baxter v. Camp, 71 Am. St. Rep, 197, note; 
Johnson v. Shuey, 40 Wash. 22, 82 Pac. 123, Tweeddale v. Tweeddale, 116 
Wis. 517, 93 N. W. 440, 61 L. R. A. 509, 96 Am. St. Rep. 1003; Fanning 
v. Murphy, 126 Wis. 538, 105 N. W. 1056, 4 L. R. A. (N. S.) 666, 5 Ann. 
Cas. 435, 110 Am. St. Rep. 946. 


[2] In the case of Gugliemetti v. Graham, 50 Cal. App. 268, 195 Pac. 
64, wherein the policy of insurance had the following provision: 


“This policy will inure to and be the benefit and protection of any one 
who shall sustain any damage or injury, or to the heirs, personal repre- 
sentatives, administrators, executors, or assigns of any such person who 
may be so damaged or injured or suffer death by reason of negligence or 
misconduct on the part of the driver or operator of the automobile,” 


—the court held as follows; 


“The latter clause, we think, is plainly intended to create a primary 
liability against the insurer in favor of persons injured or damaged. While 
the general terms of the contract are as we have characterized them, to 
wit, a contract to indemnify the insured against loss, the term last quoted 
imports a condition and agreement that, so far as other persons are con- 
cerned, the obligations of the pelicy are available where such persons have 
sustained damage or injury.’ Necessarily, then, a cause of action would 
arise whenever the damage accrued.” 


[3] It is the contention of respondent that it should not be forced to 
pay the judgment of appellant, for the reason that it had net been noti- 
tied of the pendency of the action according to the terms of the policy 
providing for notice to be given to respondent. The policy did not pro- 
vide for the appellant to give notice to respondent, By the settlement 
with respondent, Tanaka was not required to give notice, and if he were 
so required and failed to give notice this would not in any wise affect the 
rights of appellant. He could neither destroy the rights of appellant by 
his agreement. with respondent nor by his neglect to give notice to re- 
spondent. 

* [4] Next it is claimed by respondent that prior to the institution of 
the suit the contract of insurance was released and discharged by the in- 
surer and the assured. Appellant insists that the liability of the company 
accrued at the time of the accident, and that the cancellation of the policy 
thereafter would not relieve respondent from the liability that arose while 
the policy was in effect. 
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In the case of Fenton v. Poston, 114 Wash. 217, 195 Pac. 31, the court 
said: 


“Certainly a compensated guarantor will not be released from the 
guaranty aftur a liability covered by its engagement has accrued.” 


[5] Te wording of the release discloses the fact that the respondent 
had notice of this accident and desired to have T, Tanaka indemnify re- 
spondent against the claim of appellants. We are satisfied that the appel- 
lant has a right to maintain this action against respondent under the pro- 
visions of section 6 of the policy in question, and that this right accrued 
at the time of the accident on the 2d day of November, 1920, and that 
respondent cannot avoid its liability by the release of the policy there- 
after; that there was no obligation on the part of appellant to give notice 
to respondent of the institution of the action, 

The judgment is reversed, and the cause is remanded, with directions 
to sustain the demurrer to the answer of respondent and proceed accord- 
ing to the views herein expressed. 

Main, C. J., and Holcomb, Bridges, Mackintosh, Parker, and Mitchell, 
JJ., concur. 

Tolman, J., concurs in the result. 
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SURETY 


GREENE COUNTY v. CITY BANK OF JEFFERSON er at. 
(No, 35180) 


(Supreme Court of Iowa. Sept. 28, 1923.) 
195 Northwestern Reporter, 3. 


1. DEPOSITARIES — BOND TO SECURE REPAYMENT OF 
COUNTY FUNDS “NOW OR HEREAFTER DEPOSITED” 
HELD TO COVER DEPOSITS MADE BEFORE AUTHORIZA- 
TION BY BOARD OF SUPERVISORS. 


A bond executed by a bank to save a county treasurer harmless for 
loss of deposits of county funds under Code, § 1457, authorizing the county 
treasurer to deposit funds in a bank, on resolution of board of supervisors, 
and after the execution of a bond by the bank to secure the treasurer 
harmless therefor, which in terms secured repayment of all funds “now 
or hereafter deposited in said bank” by the county treasurer, covered de- 
posits made before the treasurer was authorized by the board of super- 
visors to make deposits. 


(For other cases, see Depositaries, Dec. Dig. § 13.) ° 


2. DEPOSITARIES — SURETIES HELD NOT LIABLE ON BOND 
SECURING REPAYMENT OF COUNTY FUNDS “NOW” DE- 
POSITED, WHERE BANK INSOLVENT. 


Where the terms of a bond executed by a bank to secure repayment 
of county funds deposited therein under Code, § 1457, expressly secured 
repayment of all funds “now or hereafter deposited” by the county treas- 
urer, though the sureties were liable for any funds on deposit when the 
bond was executed, they were not liable for any such deposits which, be- 
cause of the insolvency of the bank, had been wholly lost to the county, 
the word “now” referring only to such funds as were then actually in the 
bank, and hence in an action by the county against the sureties it was er- 
ror to sustain a demurrer to a defense on this ground. 

(For other cases, see Depositaries, Dec. Dig. § 13.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Now.) 


3. PRINCIPAL AND SURETY — ALTERATION IN DATE OF 

BOND HELD NOT TO AFFECT LIABILITY OF SURETY. 

An alteration in the date of a bond executed by a bank to secure re- 
payment of county funds deposited therein, held not such a material al- 
teration as would defeat recovery thereon against the sureties. since the 
a did not take effect until delivery, and it was not necessary that it be 
dated at all. 


(For other cases, see Principal and Surety, Dec. Dig. § 101[5].) 


4. PRINCIPAL AND SURETY — PREFERENCE; SURETY HELD 
NOT RELEASED BY OBLIGEE’S FAILURE TO FILE PRE- 
FERRED CLAIM AGAINST INSOLVENT PRINCIPAL. 


Where deposits in a bank by a county treasurer were secured by a 
bond, the failure of the county on the insolvency of the bank to file a 
claim for preference on the theory that deposits made before the bond 
was executed were illegal and that a trust arose in favor of the county, 
did not relieve the sureties from their obligations on the bond, diligence 
in such case not being required of the obligee, especially as the sureties 
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could have protected their rights by paying the county’s claim and becom- 
ing subrogated to its rights against the assignee for the assets of the in- 
solvent bank in his hands, 


(For other cases, see Principal and Surety, Dec. Dig. § 125.) 


5. ESTOPPEL—ILLEGALITY OF DEPOSIT OF COUNTY FUNDS 
IN BANK HELD NOT TO ESTOP COUNTY FROM RECOV- 
ERING SUM DEPOSITED. 

Even if a deposit by a county treasurer of county funds in a bank 
was illegal because made without the previous authorization of the board 
of supervisors and execution of a bond for repayment, the bank parti- 
cipated in the illegality, and the county was not estopped from asserting 
its right to recover from the bank. 


(For other cases, see Estoppel, Dec, Dig. § 62[3].) 


6. ELECTION OF REMEDIES — FILING CLAIM AGAINST AS- 
SIGNEE FOR BENEFIT OF CREDITORS OF PARTNERSHIP 
HELD NOT TO PRECLUDE SUING FORMER PARTNERS 
WHO GAVE NO NOTICE OF WITHDRAWAL FROM PART- 
NERSHIP. 

Where, after two of the three members of a banking partnership with- 
drew from the partnership, without giving notice to the public or to the 
depositors, the bank became insolvent, and the third partner made an as- 
signment for the benefit of creditors, the filing of a claim by a county 
for funds deposited with the bank, without asking that it be considered a 
preferred claim, did not preclude the county from suing the former part- 
ners, the county’s remedy against the bank and against the former part- 
ners being concurrent. and the doctrine of election of remedies not being 
applicable. 

(For other cases. see Election of Remedies, Dec. Dig. § 3[4].) 


7. DEPOSITARIES—IN ACTION ON BOND, BURDEN OF PROOF 
ON PLAINTIFF. 
In an action by a county against a bank on a bond to secure the re- 
payment of county funds deposited, the burden is on the county to prove 
every fact essential to establish the liability of the sureties. 


(For other cases, see Depositaries, Dec. Dig. § 13.) 


Appeal from District Court, Calhoun County; E, G. Albert, Judge, 

Action to recover public funds. Appeal from the ruling of the court 
sustaining a demurrer to portions of the separate answer of Wright, 
Gouger and Colby, and from the ruling of the court striking from the an- 
swer the affirmative allegations of Minnie B. Haag and W. W. Ander- 
son. The parties named appeal. Reversed on both appeals. 


Healy, Thomas & Healy. of Ft. Dodge, Adams & Hise, of Des Moines, 
Lee & Robb, of Carroll, J. A. Henderson, Wilson & Harris, and W. M. 
Osborn, all of Jefferson, and Johnson, Donnelly & Lynch, of Cedar Rapids, 
for appellants. 

E. G. Graham, of Jefferson, and Salinger, Reynolds, Meyers & Cooney, 
of Carroll, for appellee. 


Artuur, J. This is an action in the name of the county against the 
City Bank of Jefferson, lowa (a private banking institution), as a deposi- 
tory of public funds, and M. G. McDuffie, Minnie B. Haag, and W. W. 
Anderson, partners, and the two latter as former partners who attempted 
to withdraw from the banking copartnership without notice to creditors 
or the public, and L. C. Wright, John Gouger, and F. G. Colby, sureties, 
upon the bond given by the bank to the county to indemnify it against loss 
on account of public funds deposited therein. Minnie B. Haag and W. W. 
Anderson on their behalf, and the sureties for themselves, filed separate 
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joint answers to plaintiff’s petition. The sureties upon the bond appeal 
from the ruling and judgment of the court upon a demurrer to counts 2, 
3, 10, and 11 of plaintiff’s petition, and Minnie B. Haag and W. W. Ander- 
son appeal from the ruling of the court striking all of the affirmative al- 
legations of their separate answer to the petition. 

It is alleged in the petition that W. V. Wills qualified as county treas- 
urer of Greene county, January 2, 1917, and again on the same date in 
1919; that during both his first and second terms, he designated appellee 
as a depository of public funds, and that the board of supervisors by sepa- 
rate appropriate resolutions authorized him as treasurer to deposit in the 
defendant bank a sum, not to exceed $30,000, upon the execution by the 
bank of bonds in the form and penal sum required by statute; that funds 
were deposited by the treasurer during the period of his incumbency of 
the office at various times, the first item of $16,348.41 being deposited July 
2, 1917; that on July 20, 1920, there was on deposit public funds to the 
credit of the general account of the treasurer the sum of $44,608.13, and 
a further sum of $15.000, deposited July 17, 1919, and evidenced by a cer- 
tificate of deposit. Judgment is asked against all of the defendants for 
the full amount due the county. 

It is further alleged in the petition that the defendants, Minnie B. 
Haag and W. W. Anderson, as partners with M. G. McDuffie, were on 
February 12, 1917, the sole owners of the bank, and that on said date an 
attempt was made to dissolve said copartnership, Minnie B. Haag and W. 
W. Anderson disposing of their interest therein, and attempting to with- 
draw therefrom, without notice to appellee or the public, at which time an 
agreement in writing was entered into, by the terms of which the retiring 
partners consented that no notice be given. It further appears from the 
allegations of the separate answers that McDuffie as sole owner of the 
bank made a general assignment on July 21, 1920, to S. J. Sayers for the 
benefit of creditors. 

[1, 2] We will first dispose of the appeal of the sureties. 

The bond sued upon bears date October 1, 1919, but appellee alleged 
in its petition that it was delivered to the treasurer on July 1, 1920, filed 
with the county auditor August 7th, and approved by the board of super- 
visors September 2d following. The sureties alleged in their separate an- 
swer that all of the funds deposited by the county treasurer and not with- 
drawn by him prior to the execution of the bond were, because of the in- 
solvency of the bank, wholly dissipated, and lost to the county prior to 
the execution and delivery of said bond, if same was, in fact. ever deliv- 
ered, which they deny. The court sustained appellee’s demurrer to this 
division of the answer. In this we think the court erred. Much signfi- 
cance is given by counsel for appellee to the use of the word “now” in 
the bond which provided: 


“The condition of these obligations is such that if the said City Bank 
of Jefferson shall well and truly pay to the treasurer of Greene county, 
on demand, all sums of money now or hereafter deposited in said bank by 
W. V. Wills, treasurer of said county. * * *” 


The bond was evidently executed in pursuance of section 1457 of the 
Code and of the resolutions of the board of supervisors, but it was also 
competent—whether a necessary part of the statutory bond or not—for 
the sureties to undertake to indemnify the county against loss on account 
of funds then on deposit in said bank, and this they apparently undertook 
to do. Sawyer v. Stilson, 146 Iowa, 707, 125 N. W. 822. If, however, the 
deposits made, by reason of the insolvency of the bank, had been wholly 
dissipated and lost to the county, nothing further appearing, we are of 
the opinion, notwithstanding the reference in the bond to prior deposits, 
that the sureties could not be held to have contemplated, or intended to 
assume, liability therefor. The word “now” evidently referred to previ- 
ously deposited funds, but only to such as, within the meaning of the law, 
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were then in the bank. Fremont County v. Fremont County Bank. 138 
Iowa, 167, 115 N. W. 925. What is here said is based strictly upon the 
admission of the demurrer. With the question of proof we are not now 
concerned. The bank was apparently a going concern at the time the bond 
was executed. 

[3] II. Appellants further alleged a material alteration in the bond, 
that is, that the date of the instrument when signed was “1920,” and when 
presented upon the trial it bore date “1919.” As we have already indi- 
cated, the copy of the bond set out in the abstract bears date October 1, 
1919, and was presented to the county treasurer on or about July 1, 1920, 
filed in the office of the county auditor and approved by the board of su- 
pervisors shortly thereafter on separate dates. The change in the date of 
an instrument may constitute such a material alteration as will defeat 
recovery thereon, but we are of the opinion that the alteration in the date 
of the bond in question, if made as charged, is not a material one. The 
bond took effect only upon delivery. It was not necessary that same be 
dated at all. If it were originally dated “1920,” the date was erroneous. 
It was filed prior to October Ist of that year, The liability of the sureties 
was in no wise affected by the alteration. Their liability did not com- 
mence prior to the delivery of the instrument. The demurrer was prop- 
erly sustained to this division of the answer. 

[4] III. Defendants alleged in one count of their answer that all of 
the deposists made in the appellee bank prior to the execution and delivery 
of the bond, if same was in fact delivered, were made illegally and with- 
out authority; that the officers of appellee knew the treasurer in making 
such deposits was acting illegally and without authority, and that, there- 
fore. a trust arose in favor of appellee, entitling it to have a preferred 
claim against the assignee established therefor; that appellee filed a gen- 
eral claim only, and failed and neglected to demand that same be estab- 
lished as a preferred claim, and that because of such failure and neglect 
upon the part of the officers of appellee, appellants are discharged from 
lability as sureties upon the bond. No authorities are cited to sustain the 
contention of counsel at this point, and we know of no rule of law or 
equity under which they are entitled to claim a discharge or release from 
liability on account of the alleged failure and neglect of appellee. Indeed, 
the rule seems to be to the contrary. See Union Mut. Ins. Co., v, Page, 
65 Okl. 101, 164 Pac. 116, L. R. A. 1918C, 1; Albert Sims et al. v. Ever- 
ett, 113 Ark, 198, 168 S. W. 559, L. R. A. 1918C, p. 7, and note, Ann. Cas. 
1916C, 629. The mere failure of appellee to file a claim for preference 
in no sense released the sureties from their obligations under the bond. 
Diligence in such cases is not required of the obligee. Had appellants de- 
sired, it would seem that they might have paid the claim of appellee and 
themselves been subrogated to its rights against the assignee and the as- 
sets of the insolvent bank in his hands. The demurrer to this count of the 
answer was properly sustained. 

[5] IV. We come now to consider the propositions urged by the ap- 
pellants Minnie B. Haag and W. W. Anderson upon their appeal from the 
ruling of the court striking the affirmative allegations of their separate 
joint answer. As already stated, the county treasurer, on or about the 
17th day of July, 1919, deposited $15,000 in the defendant bank, and re- 
ceived a certificate of deposit therefor. This certificate was payable to 
the order of the county treasurer, interest to be paid upon the amount 
represented thereby at 5 per cent, per annum if left in the bank for a 
period of 12 months. The treasurer, of course, had a right to demand pay- 
ment of this certificate at any time. 

Appellants plead and rely upon an estoppel to defeat the collection of 
this item. Appellants tacitly concede that their failure to give appellee no- 
tice of the dissolution of the partnership may operate to estop them from 
denying liability to appellee on the bond. They assert, however, that if 
an estoppel arose by reason of the failure to give proper notice of the 
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dissolution of the copartnership, the county is also estopped by reason of 
the illegality of this deposit which they allege is in the nature of a loan. 
Conceding for the purpose of the argument only that the deposit was il- 
legal, the illegality on the part of the county treasurer was participated 
in by the defendant bank, and in no sense operated to deprive the county 
of its right to maintain an action against the bank therefor. Appellants 
concede that McDuffie, the owner of the bank at the time of the assign- 
ment for the benefit of creditors, is liable. Unless the county is estopped 
te pursue its remedy against the bank and against these appellants, then 
conceding that their liability rests solely upon the ground of estoppel. the 
claim asserted of an estoppel against an estoppel does not fellow. If the 
county is estopped to maintain an action against appellants. that is the end 
of the matter. If, on the other hand, the county is not estopped, there 
cannot be an estoppel against an estoppel, and the dectrine has no applica- 
tion here. Whether these, with other facts, if properly pleaded, might 
defeat recovery in this case, we have no occasion to consider. What we 
have here said is based solely upon the record before us. The motion to 
strike this defense was properly sustained. 

[6] V. As before stated, appellee filed a claim with the assignee of 
the bank without asking its establishment as a preferred claim. One of 
the defenses set up by appellants was that, by filing a claim with the as- 
signee, appellee is estopped by an election of remedies. To constitute an 
election of remedies, the right to file the claim with the assignee must have 
been inconsistent with the right of appellee to proceed against these ap- 
pellants. It is difficult to perceive upon what theory the doctrine of elec- 
tion of remedies is applicable to this case. It is true that the assignment 
was made by McDuffie as the sole owner of the bank. He may have been 
the sole owner, but this is immaterial if these appellants are estopped by 
reason of their failure to give a proper notice of the dissolution of the 
copartnership and of their withdrawal from membership therein. We are 
not called upon at this time to determine whether the liability of appel- 
lants, if any, rests solely upon estoppel. That question is not before us. 
The filing of a claim with the assignee for the amount due from the bank 
is in no manner inconsistent with the claim now asserted against appel- 
.ants. The assignee holds the assets of the insolvent bank for the benefit 
of its creditors. Appellee is one of its creditors, and entitled to parti- 
cipate either as a general or preferred creditor in the assets in the hands 
of tse assignee. The liability of these appellants grows out of their re- 
lationship to the insolvent bank. They were members of the copartner- 
ship when the treasurer opened an account therewith. Appellee’s remedy 
against the bank and these appellants is concurrent, and in no sense in- 
consistent. It is of no signifiance that McDuffie in his deed of assign- 
ment, or otherwise, declared himself to be the sole owner of the bank, or 
that appellee may have so regarded him in filing its claim. ‘The claim is 
in any event based upon the relations existing between appellee and the 
bank. The defense of election of remedies is not applicable, and appellee 
is not estopped thereby. 

[7] What we have said disposes of all of the questions raised upon 
both appeals. Other matters are argued to some’ extent, which do not call 
for consideration at this time. We have not deemed it necessary to re- 
view any of the authorities cited by counsel upon either side. The pro- 
positions involved are largely elementary, and, to some extent at least, 
inhere in the merits, and are raised by the general denial. The allega- 
tions of the petition as to delivery of the bond are challenged. The bur- 
den is, of course, upon appellee to prove every fact essential to establish 
the liability of each and all of the appellants. We have carefully limited 
our discussion to the exact questions before us so as to prevent, if possible, 
any embarrassment to court or counsel upon the trial of the issues upon 
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their merits. For the error pointed out above. the judgment of the court 
below must be and is reversed upon both appeals. 

Reversed on both appeals. 

Preston, C, J., and Evans and Faville, JJ., concur. 


—— —————— 


LONDON & LANCASHIRE INDEMNITY CO. OF AMERICA v. 
BOARD OF COM’RS OF COLUMBIANA COUNTY er at. 


ZETNA CASUALTY & SURETY CO. v. SAME. (Nos. 17399, 17400.) 
(Supreme Court of Ohio. Feb. 6, 1923.) 
140 Northeastern Reporter, 672. 


(Syllabus by the Court.) 


1. APPEAL AND ERROR— WHERE JURY WAIVED IN ACTION 
AT LAW AND JUDGMENT RENDERED WITHOUT SEPA- 
RATE FINDINGS OF FACT AND CONCLUSIONS OF LAW, 
SUPREME COURT WILL DETERMINE ONLY SUFFICIENCY 
OF EVIDENCE. 


Where in the trial of an action at law a jury is waived and a general 
finding is made by the court and judgment entered thereon without sepa- 
rate findings of fact and conclusions of law, this court will only deter- 
mine whether there is any evidence, measured by the law applicable 
thereto under the issues made by the pleadings, to support the judgment 
of the trial court. 


(For other cases, see Appeal and Error, Dec. Dig. § 850[2].) 


2. APPEAL AND ERROR — SUPREME COURT WILL PRESUME 
THAT COURT OF APPEALS WEIGHED EVIDENCE AND 
DETERMINED THAT AFFIRMATIVE DEFENSE NOT ES- 
TABLISHED. 


Where in such case the answer pleads an affirmative defense and a 
general finding is rendered for plaintiff and the judgment is affirmed by 
the Court of Appeals on the general. ground that no error is found, this 
court will not weigh the evidence but will presume that the Court of Ap- 
peals weighed the evidence and found that the affirmative defense was not 
proven. 


(For other cases, see Appeal and Error, Dec. Dig. § 1091[1].) 


3. CONTRACTS—EXPRESS CONTRACT NOT DISCHARGED BY 
SUBSEQUENT EVENTS OR RULES OF LAW MAKING PER- 
FORMANCE MORE BURDENSOME. 


An express contract to do-an act which is possible in the nature of 
things and not contrary to law will not be discharged by subsequent events 
or rules of law which do not render performance physically impossible, 
but merely make performance more burdensome, expensive or difficult, 
nor where such subsequent events or rules of law might reasonably have 
been contemplated. 


(For other cases, see Contracts, Dec. Dig. § 303[1].) 


4. CONTRACTS — UNDER PLEA THAT GOVERNMENTAL IN- 
TERFERENCE PREVENTED. PERFORMANCE, ACTUAL 
SEIZURE OR DIRECT INTERVENTION MUST BE PROVED. 


In order to make available the defense of legal impossibility of per- 
formance by reason of governmental interference in the control of pro- 
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duction, of labor, and transportation, in the prosecution of the World 
War, it must be proven that there was either actual seizure or such direct 
intervention or governmental mandate as prevented further performance. 


(For other cases, see Contracts, Dec. Dig. § 309[1].) 


5. PRINCIPAL AND SURETY—RELEASE; SURETY NOT RE- 
LEASED FROM OBLIGATION BY CHANGES IN CONTRACT 
UNLESS OPERATING INJURIOUSLY TO AFFECT MATE- 
RIALLY RIGHTS AND LIABILITIES. 


A paid surety will not be released from his obligation of suretyship 
by changes in the contract guaranteed by him unless such changes operate 
injuriously to affect materially his rights and liabilities. 


(For other cases, see Principal and Surety, Dec. Dig. § 97.) 


Error to Court of Appeals, Columbiana County. 

Actions by the Board of Commissioners of Columbiana County and 
others against the London & Lancashire Indemnity Company of America, 
and against the AZtna Casualty & Surety Company, consolidated and tried 
together in the court of common pleas. Judgment for plaintiff in each 
case was affirmed by the Court of Appeals, and the causes admitted to the 
Supreme Court on motion to certify. Affirmed—[By Editorial Staff.] 

These two causes have been heard jointly in the Court of Appeals and 
in this court. They were filed at the same time in the court of common 
pleas of Columbiana county, where they were tried together. These cases 
will be decided together by this court, the issues in No. 17399 including 
all the issues in cause No. 17400. 

On September 5, 1916, M. P. Connolly & Son, a partnership, entered 
into two separate contracts with the board of county commissioners of 
Columbiana county for the construction of two separate road improve- 
ments. In the first contract the consideration was $38,135.14, and the Lon- 
don & Lancashire Indemnity Company of America became surety for the 
faithful performance of the contract. In the second contract the contract 
price was $22,161.07, and the AZtna Casualty & Surety Company became 
surety. In the first contract the improvement was to be concluded within 
ten months and in the second contract within five months. In each case the 
contract was incorporated into and made a part of the indemnity bond. In 
the second case no work was ever done or materials furnished by the con- 
tractor and no payments were ever made by the board of county com- 
missioners. In the first contract performance was begun, and certain 
labor performed, for which the contractors were paid the sum of $3,238.84 
upon estimates, and the transaction was conceded to be regular, but the 
amount of $2,579.31 was paid to materialmen, which payments were claimed 
to be not regularly made, but were for materials delivered along the road 
and afterward employed in the construction of the improvement, for 
which credit was given. Upon all points other than the work done and 
payments made on account.of the first contract, the two cases are upon 
similar facts and must be controlled by the same principles of law. 

No work having been done on the ‘second contract and only a small 
part of the first contract having been performed, the county commissioners, 
on April 8, 1918, by separate resolutions, declared both contracts abandoned 
and ordered readvertisement for bids for the completion of the same. 
On the day when bids were to have been received, to wit, May 6, 1918, the 
indemnity companies, plaintiffs in error, notified the board of commis- 
sioners in writing that they assumed and elected to take over the contracts 
and complete them, and proposed to start work on or before June 3, 1918, 
and to complete the same on or before June 3, 1919. On the same day 
the board of county commissioners by unanimous action accepted the writ- 
ten propositions, and extended the time for the completion of the con- 
tracts to June 3, 1919. 
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Thereafter no work was ever done on either of such improvements by 
either the contractor or the surety, and on June 4, 1919, on the day fol- 
lowing the expiration of the extension period, the commissioners adopted 
a resolution reciting the contract, the extension, and the failure of the 
contractor and surety to perform any part of the work, and ordered ad- 
vertisement for sealed bids on the work, on the same plans and specifica- 
tions, such bids to be opened June 20, 1919. 

Pursuant to those advertisements the first contract was awarded to 
the J. C. Devine Company, for the sum of $65,564.48; the contractor to 
have the benefit of the labor and materials for which the county had al- 
ready expended the sum of $5,818.15. The second contract was awarded 
to the Jones Construction Company for the sum of $39,179.93. Both im- 
provements were thereafter completed under those contracts. Other per- 
tinent facts will be stated in greater detail in connection with the discus- 
sion of the legal questions involved in the opinion. 

On March 10, 1921, suits were begun in the Columbiana county com- 
mon pleas court against the contractor and surety companies to recover 
the difference between the original contract price and the cost of the im- 
provement, A jury was waived in each case, trial had before the court, 
and judgment recovered for the full amount claimed, which judgments 
were affirmed in each instance in the Court of Appeals, and these causes 
have been admitted to this court upon allowance of motion to certify. 


Chas. S. Druggan, of Columbus, and George T. Farrell, of Lisbon, 
for plaintiffs in error. 

Jesse C. Hanley, Pros. Atty., and Robert M. Brocks, Asst. Pros. Atty., 
both of East Liverpool, and C. C. Connell, of Lisbon, for defendants in 
error. 


MarsHALL, C. J, The discussion of the legal questions involved will 
be based upon cause No. 17399, since it includes all the issues of the other 
cause and one additional issue. 

The first issue to be discussed is the minor issue in the case, relating 
to the payment of $2,579.31 to parties furnishing material or performing 
labor, which payments were apparently made otherwise than upon esti- 
mates, and, therefore, not strictly in accordance with the provisions of 
the contract. Upon this feature the trial court reached the conclusion 
that the undisputed evidence disclosed that the payment of that sum of 
money redounded to the advantage of the road, and represented a sum 
less than the value of the materials and labor for which it was paid, and 
that therefore the variations were favorable to the contractor and in the 
aggregate lessened his ultimate liability by the sum of several hundred 
dollars. 

It is urged on the one hand that the payments made for materials 
otherwise than upon estimates have the effect of releasing the surety 
from its obligation in toto, and on the other hand that there was no loss 
or damage to either the contractor or surety as the result of such pay- 
ments, but that even if such loss or detriment were shown, it could be 
measured in money and that by giving proper credit the parties could 
thus be made whole. It must be admitted that there was a wide differ- 
ence of opinion among the early cases on this subject, and without en- 
tering into a discussion of the respective merits of the two lines of cases 
it is sufficient to state that the later expressions of those courts entitled 
to the highest judicial respect favor the less technical rule, and this is 
more particularly true of those contracts where the bond is underwrit- 
ten by a corporation which has undertaken for a profit to insure the ob- 
ligee against a failure of performance on the part of the principal ob- 
ligor. We are of the opinion that in the determination of this issue in the 
present controversy it is not necessary to go beyond a consideration of 
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the language of the bond itself, applying thereto certain principles which 
have recently been declared by this court. From the bond we quote: 


“The conditions of the above obligation is such, that whereas said 
* * * M. P. Connolly & Son, have * * * entered into a contract 
* * * for the improvement of a * * * road * * * and the fur- 
nishing of all labor and materials and performance of all work required 
for the same as provided in said contract, * * * a copy of which 
contract is hereto attached, incorporated herein and by reference thereto 
made a part thereof: 

“Now, therefore, the conditions of this obligation is such that if the 
said * * * M. P. Connolly & Son, shall honestly and faithfully com- 
mence, proceed with, perform and complete said contract, and furnish all 
materials and labor and perform all work * * * and shall fully save, 
indemnify and hgld harmless the said county * * “* and shall pay for 
all material and labor furnished for or used in the construction of said 
improvement which is or may be furnished to said * * * M. P. Con- 
nolly & Son, or any subcontractor, or agent or superintendent of either 
engaged in said work, then this obligation shall be null and void.” 


[2] It is urged on the part of the county that the surety company 
entered into its supplemental obligation of May 8, 1919, after all those 
payments had been made, and the surety company responds that it had no 
knowledge of such payments at that time, It is made to appear in the 
record that all such payments were a matter of record in the office of the 
county commissioners, and that such records were available to the surety 
company and its agents at all times. Notice or knowledge of such pay- 
ments can have no materiality in this controversy because it is plain that 
by the execution of the bond the surety company became obligated to pay 
for all materials and labor, and no prejudice has resulted to the surety 
company by reason of such payment having been made for it by the county 
commissioners in order to prevent liens being obtained therefor by mate- 
rialmen and laborers. For anything that appears, all materials may have 
been purchased at a time when prices were materially lower than they 
were at subsequent periods, thereby making it to the material advantage 
of the contractor and his surety that payments should be made as the same 
fell due, in order to prevent the breach and possible ultimate loss of the 
advantage of the contract. We are not concerned with the reasons which 
prompted the commissioners to make such payments, but it is sufficient 
for the purpose of this review of the legal question that the trial court 
found that the payments were to the material advantage of both the con- 
tractor and the surety. If it be complained that this finding is stated in 
the opinion of the court, and not incorporated in the journal entry, it may 
be answered that there was a general verdict in favor of the commission- 
ers, and in the absence of a contrary showing it will be presumed that all 
issues of fact were determined against the surety. Many authorities out- 
side the state of Ohio could be cited and discussed, but it is unnecessary 
to do so because this court has discussed the essential principles applica- 
ble to this issue in two recent cases. 


In Royal Indemnity Co. v. Northern Ohio Granite & Stone Co., 100 
Ohio St. 373, 126 N. E. 405, 12 A. L. R. 378, the following syllabus was 
declared: 


“1. The rule of strict construction ordinarily applied in favor of pri- 
vate, voluntary sureties does not apply to that class of sureties which, for 
a pecuniary consideration, undertaken to indemnify an owner of a con- 
struction against the defaults of the principal contractor who engages to 
furnish labor and materials for the construction. In such contracts, 
where ambiguous terms are employed, that construction should be adopted, 
if consistent with the purpose to be accomplished, most favorable to the 
beneficiary. 
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“2. A surety of the character described, which, by its contract, as- 
sures the faithful performance thereof by a principal who agrees to fur- 
nish labor and materials on a structure, at his own risk, cost and expense, 
is liable to a materialman who furnished material, in default of the prin- 
cipal’s payment therefor. (Cleveland Metal Roofing & Ceiling Co. v. 
Gaspard et al., 89 Ohio St. 185, overruled.)” 


In State ex rel. Marble Cliff Quarries Co. v. Watts, 100 Ohio St. 


380, 126 N. E. 407, the following proposition is stated in paragraph 1 of 
the syllabus: , 


“1, Section 1203, General Code (103 O. L., 456), relating to the pro- 
curement of a bond by the state highway commissioner, contained two 
provisions: One mandatory, requiring a bond conditioned that the con- 
tractor should perform the terms of the contract; another permitting the 
inclusion therein of a provision for indemnity against liens and claims 
for material and labor furnished in the construction of the improvement. 
These provisions of the act did not deprive the commissioner of the power 
to include in said bond a clause for payment of claims accruing to ma- 
terialmen and laborers on account of the construction of said improve- 
ment.” 


In the case of Bowman v. Schatzinger, 14 Ohio Civ. Ct. R. (N. S.) 
513, the circuit court of Cuyahoga county declared as follows: 


“Where time for performance of an agreement is by mutual consent 
of the parties extended in a supplemental contract, the right is waived to 
subsequently sue for a cancellation of the original agreement for breach 
of its conditions by the other party thereto, and the parties will be under- 
stood to have covenanted, at the time of the making of the supplemental 
agreement, to treat the contract as in force in all respects, notwithstanding 
anything which may have happened prior to that time.” 


Although this is a decision of a court of subordinate jurisdiction, it 
was affirmed by this court without opinion, 81 Ohio St. 565, 91 N. E. 1124. 

Upon the application of the foregoing principles to the facts herein 
stated, this court has reached the conclusion that the judgment of the 
Court of Appeals on this issue should be approved. 

The major issue in this case arises out of the defense that after May 
6, 1918, the surety company was unable to complete the construction of 
the road, and that such inability was due to the disturbance to produc- 
tion and transportation caused by our participation in the World War, and 
by the restraints placed on transportation of road materials and labor by 
the war industries board of the council of national defense This issue 
involves the right of the surety and the contractor to abandon the contract 
and refuse performance, on the ground that the execution of the contract 
became legally impossible. 

[1] This cause was tried by the court, a jury having been expressly 
waived, and a general verdict was returned for the full amount claimed, 
and no specific findings of fact or conclusions of law were incorporated 
in the journal entry, The litigants and the reviewing court are thereby 
deprived of the advantage of the simplicity in review of legal questions 
that accrues by having the instructions of the trial court to the jury. The 
verdict and judgment rendered in this case has all the attributes of a gen- 
eral verdict, and this court will not weigh the evidence, but will merely de- 
termine whether there is any evidence, measured by the law applicable 
thereto under the issues made by the pleadings, to support the judgment. 
The discussion of this issue requires a more complete statement of the 
facts. 

(4, 5] In August, 1914, the World War began. During the two years 
following that date there were many aggressions against our sovereignity 
which indicated that it was inevitable that we would become involved in 
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the struggle. Among the evidences of that clear indication may be men- 
tioned the enactment by Congress, on June 3, 1916, at the suggestion and 
with the approval of the President of the National Defense Act; the 
creation on August 29, 1916, of the council of national defense and the 
war industries board; .and the promulgation of many executive orders 
preparatory to war. All such acts of Congress, and the creation of boards 
pursuant thereto, and the promulgation and publication of executive or- 
ders and orders of such boards, and all other official acts of general pub- 
lic interest of the federal executive department, and the proclamation and 
order of the President taking possession and assuming control of trans- 
portation systems for war purposes, will be judicially noticed by the 
courts, and notice and knowledge thereof will be charged to all persons 
affected thereby. These principles are so well settled that it is unneces- 
sary to cite authorities to support them. In the face of all this knowl- 
edge the original contractor and the surety entered into a contract on 
September 5, 1916, for the construction of this improvement. This record 
shows very little of the subsequent efforts of the contractor, between Sept- 
ember 5, 1916, and May 6, 1918, to complete its contract; but it does ap- 
pear that on May 6, 1918, the surety company entered into a supplemental 
September 5, 1916, for the construction of this improvement. This record 
for June 3, 1919. In the meantime, however, on April 6, 1917, Congress 
declared war against the Imperial German Government, and on December 
7, 1917, declared war against Austria. On March 21, 1918, the war indus- 
tries board adopted and published a resolution seeking to discourage all 
new undertakings not essential to winning the war, which would involve 
the utilization of labor, material, and capital required in the production 
of war needs. In the same resolution warning was given that the board 
would withhold from all such projects priority assistance, and appris- 
ing parties of the difficulties and delays to which they would be subjected. 
It would be impossible to enumerate all the statutes and executive orders 
made prior to May 6, 1918, notice and knowledge of which is legally 
chargeable to the surety in this case; but it is sufficient to say that the 
business conditions thereby created were such that contractors for road 
improvements could not consistently complain that the subsequent events 
could not reasonably have been contemplated. It must be borne in mind 
that neither in the contract of September 5, 1916, nor in the supplement of 
May 6, 1918, did the parties insist upon any stipulation which would ex- 
cuse performance in the event the difficulties incident to war should in- 
tervene. It is now sought to have the courts imply a condition for the 
protection of the contractor and the surety which they themselves did not 
see fit to exact by express stipulation at the time of the execution of the 
contract. After May 6, 1918, and when the surety had approximately 
thirteen months to complete the contract, which had already been partially 
performed, a vigorous correspondence took place between the surety and 
federal authorities to secure transportation facilities, all of which was 
fruitless at that time, and on August 19, 1918, the surety company notified 
the commissioners of its intended abandonment of the coxtract and its 
refusal to be further bound thereby. At that time ten months still re- 
mained of the extension period, and it nowhere appears that even further 
extensions could not have been obtained. On November 11, 1918, the 
Armistice was signed, which ended all governmental restraints upon trans- 
portation and production, and at that time approximately seven months 
of the extension period still remained. This contract was not of large 
proportions and it does not affirmatively appear in the testimony of the 
surety company that it was necessary to procure rail transportation of 
either labor or materials. On June 4, 1919, the work was read'vertised, 
and on June 30, 1919, a contract was let and the work completed under a 
new contract. In the instant case no penalties were sought to be recov- 
ered and it nowhere appears that the surety company would not have been 
permitted to complete the work at that time. 
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[3] While it is very plain that many laws and regulations were made 
and enforced which rendered performance of this contract more difficult 
and expensive, yet the general verdict leading as it does to the presumption 
that the trial court found, as stated in its opinion, that performance was 
not rendered impossible, the courts must apply to the case those principles 
relating to cases where performance has become more difficult and bur- 
densome and not those where it has become legally impossible. It is 
equally plain from this record that whatever difficulties arose after the 
execution of the original contract, and before the supplementary contract 
of May 6, 1918, they might reasonably have been contemplated by the 
parties on September 5, 1916, and that difficulties arising after May 6, 
1918, might reasonably have been contemplated on that date. It is equally 
plain that the increased difficulties encountered in August, September, and 
October of 1918 were only temporary, and that immediately after the sign- 
ing of the Armistice the work might have proceeded to a speedy conclu- 
sion. 
While, in certain instances, legal impossibility of performance is a 
defense to the performance of a contract, and while a condition may be 
implied by which the promisor may be relieved from his unqualified obli- 
gation to perform, such condition is implied only in those cases where 
performance has been rendered impossible without his fault and when the 
difficulties could not reasonably have been foreseen. 

Where laws subsequently enacted and which could not reasonably have 
been contemplated render the performance thereunder unlawful, the con- 
tract is at an end, because its performance is forbidden and both parties 
thereto are released from their obligations. On the other hand, when the 
subject of the contract is not condemned, but performance temporarily 
prohibited, the contract is still in force, though dormant, and when the 
restraint is removed, the obligation, which was all the while in force, 
must then be completely performed, There is a wealth of cases which 
could be cited in support of these principles, but we will notice only a few. 

In Commonwealth v. Bader, 271 Pa. 308, 114 Atl. 266, the Supreme 
Court of Pennsylvania had under consideration a highway contract, and 
notwithstanding the difficulties created in production and transportation 
arising out of the prosecution of the war, it was held enforceable on the 
ground that performance was rendered difficult but not impossible. 

In Corn Planter Refining Co. v. Geo. R. Jenkins & Co., 217 Ill. App. 
139, the court made the following declaration: 


“The seller of a specific quantity of merchandise f. o. b. cars at a 
given point who fails to deliver as agreed, is liable in damages for his 
breach, though it may be caused by a shortage of cars making it difficult 
= a impossible to obtain them, the agreement to deliver being uncon- 

tional.’ 


In Washington Mfg. Co. v. Midland Lumber Co., 113 Wash. 593, 194 
Pac. 777, the facts were such as to make the legal principles therein de- 
clared peculiarly applicable to the case at bar. In that case appellant con- 
tracted to sell and deliver 20 carloads of clear fir lumber to respondent at 
certain specific prices, but no definite time for delivery was fixed, except 
that appellant should ship as promptly as the items called for by the order 
could reasonably be produced from the logs coming to its mill. Part of 
the order was filled, but in December, 1917, the government needing all 
such lumber for airplane stock, placed an embargo upon all future deliv- 
eries, whether covered by orders already in hand or future orders, unless a 
specific release could be obtained. The court found that inasmuch as the 
original contract had been made on April 27, 1917, after war was declared, 
the parties should have contemplated the difficulties which in fact after- 
ward arose, and that inasmuch as the defendant had had a reasonable time 
for making delivery, and completion of the contract had not been for- 
bidden but merely hindered and delayed, the defendant should not be 
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relieved from its obligation to complete the contract. The following prin- 
ciple was declared in the syllabus: 


“If defendant seller of lumber, acting in good faith and with dili- 
gence, might have filled plaintiff’s order without disobedience of the em- 
bargo or interference with the government’s needs during war time, or 
filled it after the embargo had ended, it was its duty so to do.” 


In Columbus Ry., Power & Light Co. v. City of Columbus, 16 Ohio 
Law Rep. 377, 388, 253 Fed. 499, the District Judge stated: 


“Nothing less than the equivalent of actual seizure by military au- 
thority, or a direct and forcible intervention such as prevents further per- 
formance, would bring the case within the operation of these rules.” 


. That case was reviewed by the Supreme Court of the United States 
(249 U. S. 399, 39 Sup. Ct. 349, 63 L. Ed. 669, 6 A. L. R. 1648) and af- 
firmed. 

For these reasons the judgment of the Court of Appeals and of the 
court of common pleas in both cases must be affirmed. 

Judgment affirmed. 

Wanamaker, Robinson, Jones, Matthias, Day and Allen, JJ., concur. 


RD 


STATE v. UNITED STATES FIDELITY & GUARANTY CO. Et aL. 
(No. 16929.) 


(Supreme Court of Ohio. March 14, 1922. Adhered to After Rehearing, 
Jan. 16, 1923. 


140 Northeastern Reporter, 657. 


(Syllabus by the Court.) 


APPEAL AND ERROR—INTERPLEADER; AN ATTEMPTED IN- 
TERPLEADER PROCEEDING HELD NOT TO CONVERT AC- 
TIONS AT LAW INTO SUIT IN EQUITY SO AS TO AUTHOR- 
IZE AN APPEAL. 


A bonding company obliged itself to C. in the sum of $1,000 upon the 
bond of M., and M., to indemnify the bonding company, deposited with 
the bonding company the sum of $1,000. M. made default. C. brought 
an action against the bonding company to recover $1,000 upon the bond; 
E. brought an action against M. to recover $500 for services, and served 
notice in garnishment under the statute upon the bonding company. 
Service on M. was secured by publication. Judgment was rendered by 
default. Thereafter the bonding company filed a petition in the nature 
of an interpleader against C., E., and M., stating that it had the sum of 
$1,000 deposited with it by M., setting up the default judgment of E. 
against M., and its obligation upon the bond of C.; upon a hearing judg- 
ment was rendered in favor of C.; E. appealed the case to the Court of 
Appeals. Motion was made to dismiss the appeal. Held, that the right of 
action of C. against the bonding company was one at law; that the right 
of action of E. against the bonding company, by virtue of the garnishment 
proceeding in the case of E. against M., was also one at law; that the 
claims of C. and E. against the bonding company were not for the same 
thing or debt; that their claims had no common source; that the bonding 
company had an interest in the subject-matter amd had incurred an inde- 
pendent liability to one of the claimants; and that therefore an action in 
interpleader was not maintainable, and although no demurrer was filed to 
the interpleader petition af the bonding company, and the trial court did 
proceed to hear and determine the issues between the parties, the character 
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of the respective rights of action of E. and C. against the bonding com- 
pany was not thereby changed from separate rights of action at law to a 
joint action in equity, and appeal did not lie from such judgment to the 
Court of Appeals. . 

(For other cases, see Appeal and Error, Dec. Dig. § 4. 


Error to Court of Appeals, Crawford County. 


Action by the United States Fidelity & Guaranty Company and others 
in the nature of an interpleader against the State, in which John Egan filed 
a cross-petition. The case was appealed to the Court of Appeals, and ° 
before judgment a motion to dismiss the appeal was overruled, and the 
State brings error. Reversed—[By Editorial Staff of N. E. Reporter.] 


The defendant in error Peter McSorley was confined in the jail -of 
Crawford county, Ohio, under an indictment filed in the court of common 
pleas of that county. In order to induce the defendant in error the United 
States Fidelity & Guaranty Company to sign his bond in the sum of 
$1,000 to secure his release from confinement, pending trial, McSorley de- 
posited with the defendant in error, the United States Fidelity & Guaranty 
Company, the sum of $1,000. McSorley did not appear for trial, and his 
bond was duly forfeited against him and against his surety, the United 
States Fidelity & Guaranty Company, and the following entry spread upon 


the journal: 
“Monday, Decembr 10th, 1917. 


“This day this cause came on for hearing in the above court, and it 
appearing to the court and the prosecutor, the attorney for the defendants, 
that said cause was set for trial for final hearing and determination. It 
appearing to the court that the defendant herein was not present in court 
as required by his recognizance herein, the said court thereupon ordered 
his recognizance or bondsman to appear in court. Thereupon the defend- 
ant being three times called to appear and answer said charge, as he agreed 
to do, and failing to do, and the United States Fidelity & Guaranty Com- 
pany, as surety, being three times called to produce the body of the de- 
fendant, as it agreed to do, the court orders that the said recognizance be, 
and the same hereby is forfeited absolutely, in the sum and in the amount 
of five hundred dollars, a remitter from the original bond of one thousand 
dollars having been made. é 

“Tt is therefore ordered, adjudged and decreed that the said defendant, 
Peter McSorley, and the said recognizance or bondsman of the said de- 
fendant, Peter McSorley, be adjudged to owe according to the terms of 
the recognizance to the said county of Crawford, state of Ohio, the sum 
of five hundred dollars, and the said O. W. Kennedy, as prosecuting at- 
torney of the said county of Crawford, is ordered to institute such legal 
proceedings as may be necessary to recover from the said recognizance or 
bondsman the said sum of five hundred dollars aforesaid. 

"©. Ki Daniel Babst, Judge.” 


Shortly thereafter defendant in error John Egan brought an action 
in the court of common pleas of Crawford county, Ohio, in which he 
sought to recover judgment in the sum of five hundred dollars for service 
rendered, as attorney for McSorley. 

In this action defendant in error the United States Fidelity & Guar- 
anty Company was made a garnishee, and filed an answer, wherein it 
stated that it had signed a bond, in the case of State of Ohio v. McSorley, 
in the sum of $1,000, for his appearance, and that it had in its hands the 
sum of $1,000, which had been placed with it by McSorley to indemnify 
it upon such bond; that the bond had been declared forfeited; that the 
state of Ohio has made demand upon it for the payment of the full amount 
of the bond; and that, if it is compelled to pay the full amount of the 
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bond, the $1,000 deposited with it would be only sufficient for the purpose 
of its own protection. 

Service was had upon McSorley by publication. Thereafter, McSor- 
ley being in default, the court rendered judgment in the sum of $500 
against McSorley and in favor of Egan. The garnishee, the United States 
Fidelity & Guaranty Company, was ordered in that case to pay to the clerk 
of the court the sum of ; 

Thereafter the state of Ohio brought an action in the court of com- 
mon pleas of Crawford county to obtain a judgment, against the defendant 
in error the United States Fidelity & Guaranty Company, in the sum of 
$1,000 upon the bond, which cause is still pending. 

Thereafter the United States Fidelity & Guaranty Company brought 
an action against Peter McSorley, John Egan, and the state of Ohio in the 
nature of an interpleader, asking the court to require Peter McSorley, 
John Egan, and the state of Ohio to set up their various claims to the sum 
of $1,000, which it held as collateral security to indemnify it upon its 
$1,000 and tendered into court with its petition in interpleader the sum of 

In this case Egan filed a cross-petition, setting up the judgment re- 
covered against McSorley in the sum of $500. The state of Ohio, through 
its prosecuting attorney, filed an answer and cross-petition setting forth 
that it was entitled to the sum of $1,000 upon the bond. The cause was 
tried before the court of common pleas of Crawford county, and the fol- 
lowing findings of fact and law were made: 


“First, That the evidence shows that bond of the defendant McSorley 
was forfeited absolutely upon his nonappearance in court. Second, upon 
the forfeiture of said bond and the payment of his surety into court of 
the sum of $1,000.00 the said money was the property of the state ot 
Ohio, and no part of it became, or was, the property of the defendant Mc- 
Sorley, after such forfeiture was declared. Third, there being no money 
the property of McSorley, the suit and ancillary attachment proceedings 
of the defendant Egan were of no effect. Fourth, that the attempted re- 
mitter of the original bond was void and of no effect, * * * 

“It is therefore ordered and decreed by the court that the said sum 
of one thousand dollars ($1,000.00) be paid to the defendant, the state of 
Ohio, as provided by law, subject to an allowance heretofore made to 
counsel for plaintiff for filing the petition of interpleader in this case. 
* * * 


"Oi J. W. Wright, Judge.” 


Thereafter Egan appealed the case to the Court of Appeals, and it 
was heard in that court, by agreement, upon the evidence which had been 
adduced in the court below. Before judgment in the Court of Appeals, a 
motion was made to dismiss the appeal for,the reason that the cause was 
not appealable, which motion was overruled. The action is here to re- 
verse the judgment of the Court of Appeals in overruling the motion to 
dismiss the appeal. 


Chester A. Meck, Pros. Atty., of Bucyrus, for the State. 
R. V. Sears and J. W. McCarson, both of Bucyrus, and Egan & Dels- 
camp, of Dayton, for defendants in error. 


Rosinson, J. The appealability of this case is dependent upon whether 
the action is one at law or one in chancery. 

The action here was instituted below by defendant in error the United 
States Fidelity & Guaranty Company, who was the surety upon the bond 
of McSorley and held the money of McSorley to indemnify it as surety. 

The county of Crawford, in the name of the state of Ohio, was claim- 
ing that the United States Fidelity & Guaranty Company owed it the sum 
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of $1,000 upon the bond it had executed to insure the appearance of Mc- 
Sorley at the time of the trial, but was not interested in, or making claim 
to, the particular $1,000 deposited with the United States Fidelity & Guar- 
anty. Company by McSorley, and indeed was not interested in what be- 
came of that deposit, and a case seeking a judgment upon the bond against 
the United States Fidelity & Guaranty Company was then and is now 
pending in the court of common pleas of Crawford county, the determi- 
nation of which case is not dependent upon the ability of the United 
States Fidelity & Guaranty Company to retain all or any part of the $1,- 
000 deposited with it by McSorley. 

The defendant in error Egan, on the other hand, having a judgment 
against McSorley, and an order against the United States Fidelity & 
Guaranty Company directing it to pay to the clerk of the court $500 to be 
applied upon his judgment against McSorley, is interested in the parti- 
cular $1,000 deposited with the United States Fidelity & Guaranty Com- 
pany by McSorley. Having secured no actual service upon McSorley, 
Egan’s judgment against McSorley is dependent for its validity upon, and 
to the extent of, the existence of money in the hands of the United States 
Fidelity & Guaranty Company due McSorley. The interests then of Egan 
and Crawford county in the fund have no common source, Crawford 
county having no interest therein other than to put itself in position to 
prevent the doctrine of estoppel being applied against its recovery upon 
the bond of the United States Fidelity & Guaranty Company. The source 
of its claim is the bond. The source of the claim of Egan is the judg- 
ment recovered against McSorley, dependent for service, and therefore 
for validity, upon the existence of a fund in the hands of the United 
States Fidelity & Guaranty Company belonging to McSorley. The only 
connection between the claim of Egan against McSorley and the claim of 
Egan against the United States Fidelity & Guaranty Company is by rea- 
son of the garnishment of the United States Fidelity & Guaranty Com- 
pany in the case of Egan against McSorley. 

It will readily be seen, then, that there is no common source of title 
to the fund between Crawford county and Egan, for Crawford county 
has a right of action against the United States Fidelity & Guaranty Com- 
pany upon the bond, but no right to the particular fund deposited by Mc- 
Sorley, while Egan’s claim is against the fund with such right of action 
against the United States Fidelity & Guaranty Company, if any, as may 
be based upon the order against it in the garnishment proceeding. The 
right of action of Egan against the United States Fidelity & Guaranty 
Company is at law, and the right of action of the county of Crawford 
against the United States Fidelity & Guaranty Company is also at law. 

An action in the nature of an interpleader does not lie in such case, 

It is said in 4 Pomeroy’s Equity Jurisprudence (4th Ed.) § 1322: 

“From the whole course of authorities, it is clear that the equitable 
remedy of interpleader, independent of recent statutory regulations, de- 
pends upon and requires the existence of the four following elements, 
which may be regarded as its essential conditions: (1) The same thing, 
debt, or duty must be claimed by both or all parties against whom the 
relief is demanded; (2) all their adverse titles or claims must be depend- 
ent, or be derived from a common source; (3) the person asking the re- 
lief—the plaintiff—must not have nor claim any interest in the subject- 
matter; (4) he must have incurred no independent liability to either of 
the claimants; that is, he must stand perfectly indifferent between them, 
in the position merely of a stakeholder.” 


It will be seen that the action by the United States Fidelity & Guar- 
anty Company here under consideration violates each and every one of 
the essential conditions of an interpleader. It violates the first condition, 
for the reason that the claim of Crawford county is not upon the fund, 
but is upon the bond. The claim of Egan is upon the fund, and not upon 
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the bond. It violates “2,” because the claim of Crawford county is de- 
pendent upon and derived from the bond. The claim of Egan has no 
connection with the bond, but is a claim for services and is based upon a 
statutory garnishment of the United States Fidelity & Guaranty Company, 
and has to do with the existence or nonexistence of an obligation, not of 
the United States Fidelity & Guaranty Company to Crawford county, but 
an obligation of the United States Fidelity & Guaranty Company to Mc- 
Sorley. It violates “3” for the reason that the party asking the relief, the 
United States Fidelity & Guaranty Company has a claim and interest in the 
subject-matter, to wit, if it is required to respond upon the bond in the 
full sum of $1,000, it will still be confronted with the order of the court 
in the case of Egan v. McSorley. It has an interest as against Egan in 
an amount equal to the claim of Egan, for the reason that if it is required 
to respond in the full face of the bond, and also as garnishee, it will sus- 
tain a loss to the extent of Egan’s claim. It violates “4’ in that the Uni- 
ted States Fidelity & Guaranty Company by the execution of the bond 
incurred a liability to Crawford county in the sum therein named, and in 
so far as the record here discloses permitted the order against it in the 
case of Egan v. McSorley to stand unreversed and does not now stand 
indifferent between Egan, McSorley, and Crawford county. 


In Story’s Equity Pleadings (10th Ed.) § 293, it is said: 


“Where the claimants assert their rights under adverse titles, and not 
in privity, and where their claims are of different natures, the bill is 
wholly unmaintainable.” 


The doctrine, as enunciated in Pomeroy and Story, has been followed 
in the cases of Kyle v. Mary Lee Coal & Ry. Co., 112 Ala. 606, 20 South. 
851; Northwestern Mut. L. Ins. Co. v. Kidder, 162 Ind. 382, 70 N. E. 489, 
66 L. R. A, 89, 1 Ann. Cas. 509; Third Nat. Bk, of Boston v. Skillings, 
Whitneys & Barnes Lumber Co., 132 Mass. 410, and McFadden v. Swiner- 
ton, 36 Or. 336, 59 Pac. 816, 62 Pac. 12. 

The right of action of Egan against McSorley is, and was, one at law. 
The right of action against the United States Fidelity & Guaranty Com- 
pany exists, if at all, by reason of the action at law by Egan against Mc- 
Sorley; and the statutory enactments authorizing the making of a gar- 
nishee liable, and the liability of the garnishee, are enforceable at law. 
The right of action of Crawford county against the United States Fidelity 
& Guaranty Company is one at law upon the bond. 

Our attention has been called to no Ohio statute which gives the de- 
fendant in error the United Sfates Fidelity & Guaranty Company any right 
to maintain an action in interpleader against separate defendants having 
separate causes of action against it derived from different sources involv- 
ing different issues, and each triable in an action at law. 

The defendant in error the United States Fidelity & Guaranty Com- 
pany, finding itself in the position of having on hand two separate cases 
at law, by different plairitiffs, involving different causes of action derived 
from different sources, and itself having an interest in the subject-matter 
and by its own act having incurred a liability to one of the claimants, 
cannot convert the two actions at law into one action in equity by the 
simple process of filing a petition in the nature of an interpleader; and, 
while no demurrer was filed in the trial court by either party, and that 
court took and retained jurisdiction and tried and determined in the same 
suit the rights of two different litigants having separate and distinct causes 
of action against the same party, nevertheless each of those actions, 
though tried together in the same suit, retaifiéd their particular char- 
acter as actions at law and were reviewable by the Court of Appeals only 
upon a petition in error. 

The motion to dismiss the appeal in the Court of Appeals should have 
been sustained. 
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The judgment of the Court of Appeals will be reversed. 
Judgment reversed. 
Marshall, C. J., and Johnson, Hough, Wanamaker, and Matthias, JJ., 
cencur, 
On Rehearing. 


Per CurtAM. This cause came on to be heard upon the transcript of 
the record of the Court of Appeals of Crawford county, upon rehearing, 
and was argued by counsel. On consideration whereof, this court is of 
opinion that ultimately it would be required to render the same judgment 
which it has heretofore rendered herein, and that the ends of justice will 
not be served by prolonging the litigation. 

It is therefore ordered and adjudged by this court that its former 
judgment herein be adhered to. 

Former judgment adhered to. 

Marshall, C. J., and Wanamaker, Robinson, Jones, Matthias, Day, and 
Allen, JJ., concur. 

—__—_-- > 


NATIONAL SURETY CO. v.. MORAND. (No. 11326). 
(Supreme Court of Oklahoma. July 31, 1923.) 
217 Pacific Reporter, 870. 


(Syllabus by the Court.) 


1. SHERIFFS AND CONSTABLES— PETITION NOT ALLEGING 
NEGLIGENCE OF SHERIFF IN APPROVAL OF ATTACH- 
MENT BOND INSUFFICIENT TO STATE CAUSE OF AC- 
TION. 


A petition which does not allege negligence of a sheriff in the taking 
or approval of a bond to discharge attachment does not state a cause of 
action against the surety on the official bond of such sheriff. 


(For other cases, see Sheriffs and Constables, Dec. Dig. § 168[1].) 


2. ATTACHMENT — ATTACHMENT BOND APPROVED BY 
SHERIFF HELD GOOD, IF NOT CONTRAVENING PUBLIC 
POLICY OR VIOLATING LAW. 

A bond to discharge attachment, duly executed and approved by a 
sheriff, will be held good as a common-law bond, though it is not approved 
by the court, if it does not contravene public policy or violate the law. 


(For other cases, see Attachment, Dec. Dig. § 263.) 


Commissioners’ Opinion, Division No. 2. 

Appeal from District Court, Lincoln County; Hal Johnson, Judge. 

Action by George M. Morand against the National Surety Company. 
From a judgment for plaintiff, defendant appeals. Reversed with direc- 
tions. 


N. B. Maxey, of Muskogee, and W. R. Withington, of Oklahoma 
City, for plaintiff in error. 
Cox & Cox, of Chandler, for defendant in error. 


Estes, C. In 1916, George M. Morand sued one D. B. Justice in the 
county court of Lincoln county and caused an attachment to be issued and 
levied upon the property of Justice. On the second day thereafter, Justice 
executed a bond to discharge the attachment under the statute, which was 
approved by the sheriff, and the property released to Justice. The condi- 
tion of the bond was that the defendant should well and truly discharge 
and perform the judgment of the court in that action. The bond was for 
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double the amount of plaintiff's claim, and was signed by one surety who 
duly qualified as such surety. : Roe 

In 1918 a trial of the cause resulted in a judgment for the plaintiff, 
without any reference or orders made relative to the attachment or the 
bond to discharge the same. The plaintiff in that case, Morand, did not 
cause execution to be issued against the defendant Justice to collect his 
judgment, nor has he ever brought suit upon said bond. eas 

In 1919 Morand, the defendant in error, filed suit in the district court 
of Lincoln county against National Surety Company, the plaintiff in error, 
as surety on the official bond of George E. Arnold, the sheriff who ap- 
proved said bond to discharge said attachment, and which sheriff was 
then deceased. Morand alleged in his petition that said Arnold was the 
duly elected, qualified, and acting sheriff of said county, and took the said 
property into his possession under said attachment; that same was of the 
value of $300; that said sheriff did wrongfully, willfully, and negligently 
redeliver the said property to the said D. B. Justice; that the plaintiff, 
Morand, thereafter recovered judgment in the county court against Jus- 
tice; that the said Justice was execution proof, and that the said judgment 
was worthless, and that the said judgment would have been satisfied out 
of said property had the sheriff not wrongfully delivered same back to 
Justice; and that the said National Surety Company was the surety on 
the official bond of the said sheriff. 

The National Surety Company demurred to said petition, and at the 
trial objected to the introduction of any evidence, and at the conclusion 
of plaintiff’s testimony moved for judgment. The trial court ruled against 
the surety company on all these matters, and on motion of Morand di- 
rected a verdict in favor of Morand and rendered judgment thereon. To 
reverse same, the surety company has duly lodged this appeal. 

[1] 1. Does the petition state a cause of action against the surety on 
the official bond of the sheriff? A sheriff incurs no liability by releasing 
the property in such case on a sufficient bond being given, but he is liable 
if he releases the property on a bond which is invalid on its face. 35 
Cyc. 1673. The bond taken by the sheriff in the instant case is regular 
on its face, and the surety justified as contemplated by the statute. Where, 
under a statute, the sheriff has the power to decide as to the sufficiency 
of the bond, he is liable if he willfully or negligently accepts a bond with 
insufficient sureties. 35 Cyc. 1712; Larney v. People, 82 Ill. App. 564. 

In Burton v. Doyle et al., 65 Okl. 126, 165 Pac. 169, it is said: 


“Nor does the plaintiff in this action seek to recover upon any fail- 
ure or neglect of duty by the defendant Doyle in the taking of said re- 
delivery bond. While it is argued in the brief of plaintiff that said re- 
delivery bond was worthless, yet it is not so alleged in the petition, nor 
is there any evidence to that effect in the record.” 


The foregoing is very pertinent when applied to the facts in the in- 
stant case. It is well settled that a sheriff is not a guarantor of the suf- 
ficiency of the sureties. “35 Cyc. 1713; Edwards-Barnard Co. v. Pflanz, 
115 Ky. 393, 73 S. W. 1018. While the petition in the instant case against 
the surety company states that the said sheriff did wrongfully, willfully 
and negligently redeliver the property to the said D. B. Justice, it does 
not allege any negligence whatsoever on the part of the sheriff in the mat- 
ter of taking and approving the said dissolving bond. 

[2] 2. Counsel for Morand claim that said dissolving bond was in- 
valid as to Morand, because same was not approved by the court. Under 
section 384, Compiled Oklahoma Statutes 1921, such bond may be ap- 
proved by the sheriff, in vacation. The second syllabus inthe case of 
Woodward v. Bingham, 25 Okl. 400, 106 Pac. 843, is: 

“A forthcoming bond in attachment running to the officer will be 
held good as a common-law bond, though it does not conform to the stat- 
ute, if it does not contravene public policy or violate the law.” 
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See, also, Blanchard v. Anderson, 27 Okl. 732, 113 Pac. 717. 

If said dissolving bond was executed in vacation, it was good as a 
Statutory bond under section 384, supra. If not in vacation of the court, 
then the bond to discharge the attachment was good as a common-law un- 
dertaking. There is no evidence in the record whatever that the amount 
of the judgment could not be collected from the surety on the dissolving 
bend, if not from the defendant himself. While Morand alleged in his 
petition that Justice was insolvent, there is no evidence to sustain this 
allegation. Since said dissolving bond was good either as a statutory or 
as a common-law bond, it seems that the sheriff released said property 
in due course of law. It would certainly be unjust, if not against public 
policy, in any event, to permit a judgment creditor to sue on the official 
bond of a sheriff without first attempting to collect his judgment on the 
dissolving bond in attachment, which was given for the very purpose of 
performing the judgment of the court. 

It is unnecessary to discuss other contentions made by counsel. For 
the foregoing reasons, the judgment of the district court of Lincoln county 
is reversed, with directions to grant a new trial and proceed in conform: 
ity with the views herein expressed. 


i 


UNITED STATES FIDELITY & GUARANTY CO. v. BRAMWELL, 
STATE SUPERINTENDENT OF BANKS. 


(Supreme Court of Oregon. July 10, 1923.) 
217 Pacific Reporter, 332. 


1. COMMON LAW—ADOPTED AS PART OF LAWS OF OREGON. 

The common law of England modified and amended by English stat- 
utes as it existed at the time of the American Revolution as far as it was 
general and not local in its nature and applicable to the conditions of the 
people and not incompatible with the nature of our political institutions, or 
in conflict with Constitution and laws of the United States or of Oregon 
has been adopted as a part of the law of the state, in view of article 1, § 
2, of the organic law of the civil government of Oregon adopted July 26, 
1845, and of Const. 1857, art. 18, § 7. 


(For other cases, see Common Law, Dec. Dig. § 12.) 


ce 


— 

2. STATES — PREFERENCE; RIGHT OF STATE TO PRIORITY 
OF PAYMENT IN INSOLVENCY PART OF COMMON LAW. 
The preference right of the state to priority in payment out of the ef- 

fects of an insolvent debtor is based upon the common law and became 

part of the law of the state through the adoption of the common law. 
(For other cases, see States, Dec. Dig. § 110.) 


3. STATES—PREFERENCE; SOVEREIGN RIGHT OF STATE TO 
PRIORITY IN INSOLVENCY RESERVED TO IT UNDER 
FEDERAL CONSTITUTION. 

Right of the state to exact priority of payment from the assets of in- 
solvent debtor, of whom the United States is not itself a creditor, is re- 

served by virtue of Const. U. S. Amend. 10. 


(For other cases, see States, Dec. Dig. § 110.) 


4. SUBROGATION—“SUBROGATION” DEFINED. 


Subrogation is the substitution of another person in place of the 
creditor to whose rights he succeeds in relation to the debtor, and gives 
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to the substitute all other rights, priorities, remedies, liens, and securities 
of the party for whom he is substituted. 


(For other cases, see Subrogation, Dec. Dig. § 1.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Subrogation.) 


5. SUBROGATION — ELEMENTS ENTITLING PARTY TO REM- 
EDY ENUMERATED. 


The payment for which subrogation is claimed must have been made 
under compulsion or for the protection of some interest of the party mak- 
ing it and in discharge of an existing liability, subrogation only being al- 
lowed where the entire debt has been paid, and to entitle party thereto his 
equity must be strong and his case clear. 


(For other cases, see Subrogation, Dec. Dig. §§ 21, 28.) 


6. SUBROGATION — SURETY HELD SUBROGATED TO RIGHTS 
OF STATE AGAINST INSOLVENT STATE’S DEPOSITARY 
AND UNSECURED CREDITORS. 


Where a surety company had, under Or. L. § 2739, executed its bond 
to secure repayment to the state of funds deposited by the state treasurer 
under Or. L. §§ 2732-2758, in a state bank, the bond being conditioned that 
in event of the bank’s default in payment the surety would pay the same, 
and the bank became insolvent and state superintendent of banks took pos- 
session in accordance with Or. L., §§ 6221-6223, and the surety paid to the 
state the amount of its deposit, the surety was entitled to be subrogated 
to all the rights and priority which the state itself could have asserted 
against the bank and its unsecured creditors. 


(For other cases, see Subrogation, Dec. Dig. § 7[1].) 


7. STATES—PREFERENCE; COMMON LAW RIGHT OF STATE 
TO PREFERENCE IN PAYMENT IN INSOLVENCY EXISTS 
ae TAKEN AWAY BY EXPRESS STATUTORY PROVI- 
SION. 

The common-law right of the state to a preference in payment in 
case of insolvency of a depositor of state money exists, unless taken away 
by some express statutory provision, the sovereign not being bound by the 
general language of statute unless specifically mentioned therein. 


(For other cases, see States, Dec. Dig. § 110.) 


8. STATUTES — EXTRANEOUS FACTS MAY BE CONSIDERED 
IN ee STATUTE WHERE LANGUAGE AMBIG- 
UOUS. 

The legislative intent must be gathered from the language of the act, 
though, where the meaning of the words and language employed are am- 
biguous and of doubtful import, extraneous facts may be considered to 
aid in its interpretation. 


(For other cases, see Statutes, Dec. Dig. § 214.) 


9. STATES — POSSESSION OF INSOLVENT BANK BY SUPER- 
INTENDENT OF BANKS HELD NOT TO DEFEAT STATE’S 
PRIORITY AS CREDITOR. 

Where a state bank is insolvent within the provisions of Or. L., $s 
6221-6223, and the state superintendent of banks takes possession of the 
assets, such possession does not defeat the right of the state to collect its 
debt or to assert its priority, the bank’s title to its assets not being divested 
until they are sold. 

(For other cases, see States, Dec. Dig. § 110.) 


En Banc. 
Vol. LXI. 
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Appeal from Circuit Court, Crook County; T. E. J. Duffy, Judge. 

Suit by the United States Fidelity & Guaranty Company, a corpora- 
tion, against Frank C. Bramwell, State Superintendent of Banks. Decree 
for defendant on general demurrer, and plaintiff appeals. Reversed and 
remanded, with direrctions. 


G. L. Buland, of Portland (Dey, Hampson & Nelson, of Portland, on 
the brief), for appellant. 

Willard H. Wirtz, Dist. Atty., of Prineville, and J. P. Kavanaugh, of 
Portland (Bowerman & Kavanaugh, of Portland, on the brief), for re- 
spondent. 


Ranp, J. The plaintiff, the United States Fidelity & Guaranty Com- 
pany, appeals from a decree sustaining a general demurrer to its complaint 
and dismissing its suit. The complaint alleges, among others, the follow- 
ing facts: That the State Treasurer, pursuant to the provisions of chap- 
ter 3, tit. 24, Or. L., deposited $4,005.92 of funds belonging to the state in 
the Crook County Bank of Prineville, Or., a state bank. The plaintiff, 
under the provisions of section 2739, Or. L., executed, as surety, its bond 
to secure the repayment to the state of the funds so deposited. The bond 
was conditioned that in the event of the bank’s default in the repayment 
of the money so deposited the surety would pay the same. The bank be- 
came insolvent and the defendant, the superintendent of banks for the 
state of Oregon, took possession of its assets, property, and business, and 
now has possession thereof, and is engaged in liquidating the indebted- 
ness of the bank, in accordance with the provisions of chapter 5, tit. 35, 
Or. L. The plaintiff, as surety, paid to the state the amount of its deposit 
and thereupon demanded that the defendant repay plaintiff the amount so 
paid before paying the claims of general creditors. It appears that the as- 
sets of the bank are insufficient to pay all claims in full. The complaint 
also alleges that the state was entitled to a priority of payment as against 
all depositors and creditors of said bank not having an antecedent lien, 
and that by reason of the payment by plaintiff of the bank’s debt to the 
state, the plaintiff is entitled to be subrogated to the right of the state to 
priority in payment over general creditors of the bank. This suit was 
brought for the purpose of having its claim so allowed and paid. 

The lower court sustained a general demurrer to the complaint on 
the assumption that the common law has not been adopted in this state by 
any constitutional or statutory provision, and therefore before the com- 
mon-law prerogative right of the British Crown to priority in payment of 
debts due it from an insolvent debtor, as against creditors not having a 
specific lien, can exist in favor of the state, it must rest upon statute, and 
there being no statute conferring the right the state is not entitled to 
priority, and this is one of the questions we are called upon to decide. 

The common law of England, modified and amended by English stat- 
utes, as it existed at the time of the American Revolution, as far as it was 
general and not local in its nature and applicable to the conditions of the 
people and not incompatible with the nature of our political institutions 
or in conflict with the Constitution and laws of the United States or of 
this state, except as modified, changed, or repealed by our own statutes, 
has been adopted and is in force in this state. Peery v. Fletcher, 93 Or. 
43, 182 Pac. 143. 

By section 2, art. 1, of the organic law of the provisional govern- 
ment of Oregon, adopted by the vote of the people on July 26, 1845, it was 
declared that: 


“The inhabitants of said territory shall always be entitled to the bene- 
fits of the writ of habeas corpus and trial by jury, of a proportionate re- 
presentation of the people in the Legislature, and of judicial proceedings, 
according to the course of common law.” 
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See General Laws of Oregon, 1845-1864, compiled and annotated by 
M. P. Deady, p. 59. 

In recognition of the laws in force under the provisional govern- 
ment, Congress, in establishing the territorial government of Oregon, om 
August 14, 1848, enacted: 


“That all suits, process and proceedings, civil and criminal, at law and 
in chancery, * * * which shall be pending and undetermined in the 
courts established by authority of the provisional government of Oregon, 
within the limits of said territory, when this act shall take effect, shall be 
transferred to be heard, tried, prosecuted and determined in the district 
courts hereby established. * * * All bonds, recognizances, and obli- 
gations of every kind whatsoever, valid under the existing laws within 
the limits of said territory, shall be valid under this act; * * * and 
all * * * actions and causes of action, may be recovered under this 
act, in like manner as they would have been under the laws in force within 
the limits composing said territory at the time this act shall go into ope- 
ration,” etc. Gen. Laws of Or. of 1845-1864, by M. P. Deady, p. 77, § 17. 


Section 7, art. 18, of the Constitution adopted by the people on Sept- 
ember 18, 1857, provides that— 


“All laws in force in the territory of Oregon when the constitution 
takes effect, and consistent therewith, shall continue in force until altered 
or repealed.” 


In the determination of causes, the courts of this state have, in the 
absence of statute, always followed and applied the general rules of the 
common law in so far as those rules were found to be applicable to ex- 
isting conditions and suitable to the needs and necessities of the people. 
Of necessity this is so, as otherwise, in the absence of statute, there would 
have been no rule of decision, and the decisions rendered would have 
had no authority to sustain them. In fact, in nearly every reported deci- 
sion of this court, up to the time Oregon was admitted as a state in 1859, 
we find the court, in the absence of statute, determining and enforcing the 
rights, interests, and estates of the parties, construing statutes and inter- 
preting written instruments according to the rules of the common law as 
announced by the common-law courts and text-writers of England and 
of this country. In the entire volume of the first Oregon Reports cover- 
ing said period, there is hardly a decision where the rules of the common 
law in some respects were not applied and followed by those distinguished 
jurists, George H. Williams, C. J., Matthew P. Deady, J., and Reuben P. 
Boise, J.. whose wide and extensive knowledge of the common law made 
them so justly eminent in their profession. 

Speaking of common law in Oregon, Mr. Justice Gray, in Shively v. 
Bowlby, 152 U. S. 1, 14 Sup. Ct, 548, 38 L. Ed. 331, said: 


“The settlers of Oregon, like the colonists of the Atlantic states, com- 
ing from a country in which the common law prevailed to one that had 
no organized government, took with them, as their birthright, the prin- 
ciples of the common law, so far as suited to their condition in their new 
a The jurisprudence of Oregon, therefore, is based on the common 
aw.” 

[1] It is therefore too late to now contend that the common law of 
England, within the limitations laid down in Peery v. Fletcher, supra, has 
not been adopted as a part of the law of the state. 


“The term ‘common law of England’ refers to that general system of 
law which prevails in England, and in most of the United States by de- 
rivation from England, as distinguished from the Roman or civil law 
system.” 12 C. J. 177, § 2. 

“The principles of equity are part of our common law. It is the very 
essence of common or customary law that it consists of those principles 
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and forms which grow out of the customs and habits of the people. It is 
therefore involved in its very nature that only so much of the English law 
as is adapted to our circumstances and customs is properly recognized as 
part of our common law.” Lowrie, J., in Pennock’s Estate, 20 Pa. 268, 
5° Am, Dec. 718. 


“In New Hampshire,” said the court in Wells v. Pierce, 27 N. H. 503, 
512, “equity, as a great branch of the law of their native country, was 
brought over by the colonists, and has always existed as a part of the 
common law, in its broadest sense.” 


“Equity was brought over to this country by the English colonists 
together with the common law as one of their established institutions.” 
a. C.. J. 31.6 7. 


“At common law,” said Mr. Justice Brandeis, in Marshall v. New 
York, 254 U. S. 380, 41 Sup. Ct. 143, 65 L. Ed. 315, “the crown of Great 
Britain, by virtue of a prerogative right, had priority over all subjects 
for the payment out of a debtor's property of all debts due it. The 
priority was effective alike whether the property remained in the hands of 
the debtor, or had been placed in the possession of a third person, or was 
in custodia legis. The priority could be defeated or postponed only 
through the passing of title to the debtor’s property, absolutely or by way 
of lien, before the sovereign sought to enforce his right.” 


“As to the third protection cum clausula volumus, the king by his 
prerogative regularly is to be preferred in payment of his duty or debt 
by his debtor before any subject, although the king’s debt or duty be the 
latter; and the reason hereof is, for that thesaurus regis est fundamen- 
tum belli, et firmanentum pacis. (1) And thereupon the law gave the 
king remedy by writ of protection to protect his debtor, that he should 
not be sued or attached until he paid the king’s debt. But hereof grew 
some inconvenience, for to delay other men of their suits, the king’s debts 
were the more slowly paid. And for remedy thereof, it is enacted by the 
statute of 25 E. 3, that the other creditors may have their actions against 
the king’s debtor, and proceed to judgment, but not to execution, unless 
he will take upon him to pay the king’s debt, and then he shall have ex- 
ecution against the king’s debtor for both the two debts.” 1 Coke upon 
Littleton, Butler & Hargrave’s notes, §§ 199, 131b. 


According to Blackstone, the royal prerogatives of the British Crown 
were of two classes, for he says: 


“Prerogatives are either direct or incidental. The direct are such 
positive substantial parts of the :royal character and authority as are 
rooted in and spring from the king’s political person, considered merely 
by itself, without reference to any other extrinsic circumstance; as, the 
right of sending embassadors, of creating peers, and of making war or 
peace. But such prerogatives as are incidental bear always a relation to 
something else, distinct from the king’s person; and are indeed only ex- 
ceptions, in favour of the crown, to those general rules that are estab- 
lished for the rest of the community; such as, that no costs shall be re- 
covered against the king; that the king can never be a joint tenant; and 
that his debt shall be preferred before a debt to any of his subjects.” 1 
Black. Com. (Cooley’s 4th Ed.) *240. 


It is clear that none of the royal prerogatives of the first class men- 
tioned by Blackstone—that is to say, those direct prerogatives which ap- 
pertained to the royal character and authority of the king and sprung 
from his political person—are adapted to or suitable for our needs or 
conditions, and hence the common-law rules by which those prerogatives 
were established and maintained are not in force in this state. But those 
incidental prerogatives which had no relation to the king’s person and 
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constituted exceptions in favor of the crown to general rules applicable 
to every one else, and which, from their very nature, are essential to the 
welfare of the people of the state, have been adopted, and the common- 
law rules by which these rights were established, have become the law of 
the state. Among those so adopted are the common-law rules that general 
words in a statute do not include the state unless the state is expressly 
named therein; that the state cannot be sued without its consent, that the 
statute of limitations does not run against the state in the absence of a 
statute permitting it; that a debt due to the state is preferred over that 
of any one else not having an antecedent lien, and the like. To all of the 
incidental prerogative rights of the British Crown, which are essential 
to the efficient exercise of the powers inherent in the nature of civil gov- 
ernment, the people of this state have succeeded. 

[2] The preference right of the state to priority in payment out of 
the effects of an insolvent debtor is based upon the common law and re- 
quires no statute for its support. The existence and enforcement of the 
right are necessary for the protection of the public revenue. That the 
right would be of essential importance to the state if both the depositary 
bank and the surety company should become insolvent is obvious. The 
right is therefore one that is adapted to the circumstances, conditions, and 
necessities of the people because essential to sustain the public burdens 
and discharge the public debts, and unless some provision of statute can 
be found which clearly evinces a legislative intent to abandon or waive 
this preference right of the state it is the duty of the courts to preserve 
rather than to defeat it. 

As to the government of the United States, the rule is different. Be- 
fore the right can prevail in favor of the national government, it must 
rest exclusively upon a federal statute, for in United States v. Bank of 
North Carolina, 31 U. S. 19 (6 Pet. 29), 8 L. Ed. 308, the court said: 


“The claim of the United States, however, does not stand upon any 
sovereign prerogative, but is exclusively founded upon the actual provi- 
sions of their own statutes.” 


From this the defendant argues that there must be a state statute 
conferring this right upon the state before the right can exist in favor of 
the state. But it is pointed out in U. S, Fid. & Guar. Co. v. Borough 
Bank of Brooklyn, 161 App. Div. 479, 486, 146 N. Y. Supp. 870, 875, that 
the reason for the priority right of the federal government being dependent 
am and not existing independently of, a federal statute, is the fact 
that— 


“‘*There is no common law of the United States, in the sense of a 
national customary law, distinct from the common law of England as 
adopted by the several states each for itself, applied as its local law.’ 
Smith v. Alabama, 124 U. S. 478, citing Wheaton v. Peters, 8 Pet. 591.” 


As the federal government does not have a customary common law of 
its own, distinct from that of the states themselves, it necessarily results 
that the right itself must depend exclusively upon a federal statute, and 
hence the fact that it does so depend affords no support for the contention 
here made that the right of the state likewise depends upon a state stat- 
ute, because this state, unlike the federal government, does have a cus- 
tomary commen law of its own upon which the right is founded. In 
Marshall v New York, supra, the court said: 


“In the case at bar the district judge relied upon section 197 as jus- 
tifying him in giving priority for the claim for annual franchise taxes; 
and in denying priority for the claim for license fees, because in respect 
to the latter no corresponding provision is to be found in the tax law. 
But he had no occasion to seek statutory support for the priority sought 
by the state; since here it does ‘not seek to displace any prior lien. It 
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asks merely to have its prerogative right enforced against property on 
which there is no prior lien and upon which it is impossible to levy, be- 
cause the property has been taken out of the hands of the debtor and 
placed in the custody of the court for purposes of protection and distribu- 
tion. * * * Here it is not sought to gain priority over a lien existing 
at the time when the receiver was appointed; and the priority over un- 
secured creditors is granted by the common law of New York.” 

Hence it will be seen that, while the federal courts hold that for a 
priority right to exist in the federal government, it must rest upon a 
federal statute, yet, where the priority claimed by the state does not seek 
to displace a prior lien, the Supreme Court of the United States recog- 
nizes and upholds such priority right, although it rests upon the common 
law alone, and has no statute for its suppert. 

That the several states of the Union, based solely upon their adoption 
of the common law and without the aid of any state statute for its sup- 
port, have succeeded to the prerogative right of the British Crown to 
priority in payment out of the assets of an insolvent debtor as against all 
persons not having antecedent lien, is established by the great weight of 
authority in other jurisdictions. Holding to this effect are the following 
cases: U.S. Fid. & Guar. Co. v. Carnegie Trust Co., 161 App. Div. 429, 
146 N. Y. Supp. 804, affirmed 213 N. Y. 629, 107 N. E. 1087; U.S. Fid. & 
Guar. Co. v. Borough Bank, 161 App. Div. 479, 146 N. Y. Supp. 870, af- 
firmed 213 N. Y. 628, 107 N. E. 1068; In re Niederstein, 154 App. Div. 
238, 138 N. Y. Supp. 952; Matter of Carnegie Trust Co., 206 N. Y. 390, 
99 N. E. 1096, 46 L. R. A. (N. S.) 260; Central Trust Co. v. N. Y. C.& 
Northern R. R. Co., 110 N. Y. 250, 18 N. E. 92,1 L. R. A. 260; Matter 
of Receivership, Columbian Ins. Co., 3 Abb. Dec. (N. Y.) 239; Booth & 
Flinn v. Miller, 237 Pa. 297, 85 Atl. 457; U. S. Fid. & Guar. Co, v. Rainey, 
120 Tenn. 357, 113 S. W. 397; State v. Bell., 64 Minn. 400, 67 N. W. 212; 
Am. Surety Co, v. Pearson, 146 Minn. 342, 178 N. W. 817; Aetna Acci- 
dent & Liability Co. v. Miller, 54 Mont. 377, 170 Pac. 760, L. R. A. 1918C, 
954; Watts v. Kinney, 3 Leigh (30 Va.) 272, 295; 23 Am. Dec. 266; 
Woodyard v. Sayre, 90 W. Va. 295, 110 S. E. 689; Hoke v. Henderson, 
14 N. C. 20; State v. Williams, 101 Md. 529, 61 Atl. 297,1 L. R. A. (N. 
S.) 254, 109 Am. St. Rep. 579, 4 Ann. Cas. 970; State v. Bank of Md., 6 
Gill & J. (Md.) 205, 26 Am. Dec. 561; State v. Mayor of Baltimore, 10 
Md. 505; Jones v. Jones, 1 Bland (Md.) 443, 18 Am. Dec. 327; Smith v. 
State, 5 Gill (Md.) 45; Contee v. Chew, 1 Har. & J. (Md.) 417; State v. 
Rogers, 2 Har. & McH. 198; Murray v. Ridley, 3 Har. & McH. 171; Orem 
v. Wrightson, 51 Md. 34, 34 Am. Rep. 286; State v. B. & O. R. Co., 34 
Md. 374; Central Bank v. State, 139 Ga. 54, 76 S. E. 587; Booth v. State, 
131 Ga. 750, 63 S. E. 502; County of Glynn v. Brunswick Terminal Co. 
101 Ga. 244, 28 S. E. 604; Seay v. Bank, 66 Ga. 609; Robinson v, Bank 
of Darien, 18 Ga. 65; State v. Dickson, 38 Ga. 171. 

The only cases to which our attention has been called by counsel or 
that we have been able to find denying the right of the state to priority 
are the following: Freeholders, etc., v. Bank, 29 N. J. Eq. 268, affirmed 
30 N. J. Eq. 311; State v. Harris, 2 Bailey (S. C.) 598; State v. Cleary, 
2 Hill (S. C.) 600; Shields v. Thomas, 71 Miss. 260, 14 South. 84, 42 Am. 
St. Rep. 458; Potter v. Fidelity Deposit Co., 101 Miss. 823, 58 South, 713; 
Keckley v. Keckley, 2 Hill, Eq. (S. C.) 250; Commissioners, etc., v. 
Greenwood, 1 Desaus. 450; Brown v. Am. Bonding Co., 210 Fed. 844, 127 
2 s am _ Central Trust Co. v. Third Ave. R. Co., 186 Fed. 291, 110 

The decision of the Circuit Court of Appeals for the Second Circuit 
in Central Trust Co. v. Third Ave. R. Co., supra, holding that the state 
of New York has no priority in payment of debts due it, and that of the 
Circuit Court of Appeals of the Ninth Circuit in Brown v. Am. Bonding 
Co., supra, holding to the same effect as to the state of Montana, have not 
been sustained, for it is said in Marshall v. New York, supra, that— 
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“Whether the priority enjoyed by the state of New York is a preroga- 
tive right or merely a rule of administration is a matter of local law. 
Being such, the decisions of the highest court of the state, as to the ex- 
istence of the right and its incidents, will be accepted by this court as 
conclusive.” 


The recent New York cases and the Montana case cited above show 
that the highest courts of both of these states have held that the com- 
mon-law priority right of the state does exist in each of said states, and 
those decisions by the courts of the state of New York and of the state 
of Montana are binding and conclusive upon the federal courts upon that 
question in its application to those states under the authority of Marshall 
v. New York, supra. None of the other cases present any persuasive 
argument or advance any convincing reason against the existence of the 
preference right of the state to priority of payment from the effects of 
an insolvent debtor. 

Our attention has also been directed by the defendant to the language 
of the court in Brown v. Am, Bonding Co., supra, where the Circuit 
Court of Appeals for the Ninth Circuit, in holding that the bonding com- 
pany, which paid to the state treasurer of the state of Montana, as surety 
for an insolvent bank, the amount of the state’s deposit seeking to be sub- 
rogated to and enforce against the receiver of the insolvent bank, the al- 
leged preference right of the state to be paid in full before the general 
creditors of the bank were paid, was not entitled to subrogation, after 
stating that the United States does not possess such a prerogative right, 
said; “Surely no state can have any greater sovereign right than the 
general government of the entire country.” 

[3] The Tenth Amendment to the federal Constitution provides: 


“The powers not delegated to the United States by the Constitution, 
nor prohibited by it to the states, are reserved to the states respectively, 
or to the people.” 


Hence, every state of the Union possesses all of the powers of sov- 
ereignity not so delegated or prohibited, and these include every power of 
civil government, the exercise of which is not in conflict with the powers 
delegated to the United States or prohibited to the states. The exercise 
by a state of its sovereign right to exact priority of payment from the 
assets of an insolvent debtor, of whom the United States is not itself a 
creditor, is not in conflict with the powers of the federal government, and 
is an exercise of sovereignty upon the part of the state within the particu- 
lar sphere for which the state governments were instituted, and is in re- 
spect to a matter of no concern to the federal government, and as to 
which the decisions of the highest courts of the state are binding and con- 
clusive, and as the state of New York does possess and can enforce this 
priority right as was held in Marshall v. New York, supra, and the federal 
government, in the absence of statute, cannot possess or enforce such right, 
as was held in U. S. v. Bank of N. C., supra, then it follows that a state, 
in some instances, can possess and enforce prerogative rights which are 
not possessed by the national government in the absence of a federal 
statute. 

Defendant also contends that the following cases support the con- 
tention that the right of the state to priority of payment from the assets 
of an insolvent debtor does not exist independently of statute: Bank 
Com’r v. Bank, 161 Mich. 691, 125 N. W. 424,127 N. W. 351; State v. 
First State Bank, 22 N. M. 661, 167 Pac. 3, L. R. A. 1918A, 394; State 
v. People’s Bank, 23 N. M. 282, 168 Pac. 526; State v. Foster, 5 Wyo. 
199, 38 Pac. 926, 29 L. R. A. 226, 63 Am. St. Rep. 47; Ztna Casualty & 
Liability Co. v. Moore, 107 Wash. 99, 181 Pac. 40; National Surety Co. v. 
Pixton (Utah) 208 Pac. 878. But a careful examination of those cases 
will disclose that the courts of those states refused to pass upon the ques- 
tion of whether the state, as against general creditors, did have a prefer- 








520 Insurance Law Journal, Vol. 61. | Dec., 1923 


ence right to priority in payment of debts due the state, holding it to be 
unnecessary for decision, and deciding the cases upon other grounds. 

Hence it will be seen that the courts of New Jersey, South Carolina, 
and Mississippi are the only courts that hold that the right of the state 
to priority in payment, as against general creditors, does not exist in the 
absence of a statute conferring the right, while the courts of all the other 
states passing upon the question hold that the right does not depend upon 
statute, but is based upon the common law. Therefore, in conformity to 
the great weight of authority, and in accordance with what we deem to 
be the better reasoning, we hold that the state of Oregon possesses the 
preference right to priority in payment of debts due the state out of the 
assets of an insolvent debtor as against all persons not having an antece- 
dent lien; that this right does not rest upon statute, but is based upon the 
common law; and that the rule of the common law upon which the right 
depends has been adopted and is in force in this state. 

The defendant also contends that the plaintiff, although a surety, upon 
payment of a debt due to the state, became a mere creditor of the in- 
solvent bank and occupies no more favorite position than that of any other 
general creditor. This is tantamount to an assertion that a surety, who 
has been compelled to pay the state a debt due it, is entitled to pursue his 
legal remedy against his principal only and is not entitled to be subrogated 
to the rights of the state. We are unable to find any authority to sus- 
tain this contention. A careful reading of the opinions in all of the cases 
heretofore cited will disclose that, in every case where a surety had paid 
a debt due to the state and it was held that the state itself was entitled to 
enforce priority in payment out of the assets of an insolvent debtor, it was 
likewise held that the surety who had paid the debt was subrogated to the 
same right to priority in payment that the state itself had. 

[4, 5] Subrogation is the substitution of another person in place of 
the crediter to whose rights he succeeds in relation to the debt, and gives 
to the substitute all of the rights, priorities, remedies, liens, and securities 
of the party for whem he is substituted. It stands upon the same broad 
principle of natural justice that makes one surety entitled to contribution 
from another, and is broad enough to cover every instance in which one 
party is required to pay a debt for which another is primarily answerable, 
and which, in equity and gocd conscience, ought to be discharged by the 
latter. It is a mode which equity adopts to compel the ultimate discharge 
of a debt by him who in equity and good conscience ought to pay it and 
relieve him whom none but the creditor could ask to pay, and, where one 
has been compelled to pay a debt which ought to have been paid by an- 
other, he is entitled to exercise all of the remedies which the creditor 
possesses against that other and to indemnity from the fund out of which 
should have been made the payment which he has made. The right to be 
subrogated is not dependent upon legal assignment, nor upon coztract, 
agreement, stipulation, or privity between the parties to be affected by it, 
but the party who paid the debt must not be a mere volunteer. The pay- 
ment for which the subrogation is claimed must have been made under 
compulsion or for the protection of some interest of the party making it 
and in discharge of an existing liability, and subrogation is only allowed 
where the entire debt has been paid. To entitle a party to subrogation, 
his equity must be strong and his case clear, as subrogation will not be 
enforced where the equities are equal or the rights not clear, or to the 
prejudice of the legal or equitable rights of others. The party subro- 
gated acquires the same but no greater rights than those of the party for 
whom he is substituted. 


In U. S. Fid. & Guar. Co. v. Carnegie Trust Co., supra, the court said: 


“It is familiar law that a surety paying the debt of his principal is 
entitled to be subrogated to all of the creditor’s rights, privileges, liens, 
judgments and mortgages, and that to enjoy the benefit of these no as- 
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signment from the creditor is necessary. The surety, by the mere fact 
of payment, is put into the shoes of the creditor.” 


In U. S. Fid. & Guar. Co. v. Borough Bank, supra, it was said: 


“The equitable doctrine of subrogation contemplates full substitution. 
Thus in Lidderdale v. Robinson (2 Brock, 159, 168; aff’d 12 Wheat. 594) 
Marshall, C. J., at circuit court says that the claim of the surety is clothed 
in equity with the legal garb with which the original contract is invested 
(cited and approved in Pease v. Egan, 131 N. Y. 272), and in Hayes v. 
Ward (4 Johns: C. 123) Kent, C., says: ‘It is equally a settled principle 
in the English chancery, that a surety will be entitled to every remedy 
which the creditor has against the principal debtor, to enforce every 
security, and to stand in the place of the creditor, and have his securities 
transferred to him, and to avail himself of those securities against the 
debtor. This right of the surety stands not upon contract, but upon the 
same principle of natural justice, upon which one surety is entitled to 
contribution from another.’ [Citing authorities] I think that this right 
of preference should be afforded to this subrogee, in conformity to this 
general rule, and not, in derogation of that rule, be withheld. This prefer- 
ence was inherent in the debt. The character of the debt is not affected 
by the circumstance that it must now be paid to the substitute of the state 
and not to the state itself. If the debt merely from this circumstance 
loses this attribute, then he who stands in the shoes of the state loses of 
the essence of the debt, and he who should in no way be affected by the 
fact to whom the debt is paid gains from the essence of the debt. There 
is no equity in such loss or in such gain.” 


In Orem v. Wrightson, supra, the court said: 


“As is said in some of the cases to which we have referred, equity 
in applying the doctrine of subrogation looks not to form, but to the sub- 
stance and essence of the transaction. It looks to the debt which is to be 
paid, and not to the hand which may happen to hold it, and will see that 
the fund charged with its payment shall be so applied. 3 Leigh. 295.” 


See, also, the authorities cited in 37 Cyc. p. 426. 

[6] Under these well-established principles the plaintiff is clearly en- 
titled to be subrogated to all of the rights, remedies, and priorities which 
the state itself could have asserted against the bank and against its unse- 
cured creditors. 

There then remains the sole question of whether the Legislature, in 
prescribing the procedure to be followed by the superintendent of banks 
in liquidating the liabilities of an insolvent bank, intended to waive or de- 
feat the right of the state to have its claim paid before the payment of 
claims of general creditors. 

[7] In deciding this question we think the correct rule to be applied 
is that announced in Matter of Niederstein, supra, that the common-law 
right of the state to a preference in payment exists unless taken away 
by some express statutory provision upon the principle there restated from 
Guarantee Co, v. Title Guaranty Co., 224 U. S. 152, 32 Sup. Ct. 457, 56 
L. Ed. 706, that the “sovereign is not bound by the general language of a 
statute * * * unless specifically mentioned therein.” 

[8] The legislative intent must be gathered from the language of the 
act, although, where the meaning of the words and language employed 
are ambiguous or of doubtful import, extraneous facts may be considered, 
not for the purpose of defeating the act, but to aid in its interpretation. 
People v. Sturges, 27 App. Div. 387, 50 N. Y. Supp. 5; Sturgis v. Crown- 
inshield, 4 Wheat. 202, 4 L. Ed. 529; 2 Lewis’ Suth. Stat. Const, (2d Ed.) 
704; State v. Simon, 20 Or. 365, 26 Pac. 170. 

In order to sustain the right of the state to priority in payment over 
general creditors of debts due it, it is necessary that those elements shall 
exist which were essential at common law to uphold the prerogative right 
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of the British Crown. At common law the priority of the British Crown 
was defeated by a bona fide sale of the debtor’s property or by a fair 
assignment to trustees for the benefit of creditors or by an antecedent 
lien upon the property or by any transaction through which the debtor’s 
title passed to a third party, either absolutely or by way of a lien, but if 
the debtor’s title to the property was not changed, or his property therein 
altered, the priority right of the’ British Crown was not defeated, even 
though the goods were in custodia legis or had been placed in the posses- 
sion of a third party. 2 Tidd’s Practice, 1053; Marshall v. New York, 
supra. 


“And when goods are bona fide sold, or fairly assigned by the king’s 
debtor to trustees for the benefit of his creditors, before the teste of the 
extent, they cannot be taken under it, even though the debtor, in the lat- 
ter case, was a trader within the bankrupt laws, and the assignment was 
an act of bankruptcy, and void as against the assignees. A factor to whom 
goods have been sent for sale, and who has accepted bills of exchange, 
drawn on him by his principal, to the amount of their value, has a lien 
on such goods, and the purchase money; which lien is available against 
the crown, where the goods or money have been seized under an extent 
against the principal, for a debt due to the crown. So, goods pawned or 
pledged before the teste of an extent cannot be taken under it; because 
the pawnee or bailee has a special property in them; nor, for the same 
reason, goods demised or let to another for a term certain, during the 
term; but it seems that goods pawned before the teste of the extent may 
be taken, as against the pawnee, on satisfaction of the pledge; and, after 
the extent, a pawnee of goods cannot safely redeliver them to the pawner; 
for the interest of the latter is bound by the teste of the writ, 

“The property of goods, though bound, not being altered by a dis- 
tress for rent, until the goods are actually sold, it has been determined 
that an extent against the king’s debtor, tested after a distress taken for 
rent, with notice to the tenant, and appraisement of the goods, but before 
sale, shall prevail against the distress. * * * 

“In the case of an execution, it is a rule that when the king and a 
subject stand in equal degree, and the property of the debtor remains un- 
altered, the king’s prerogative must prevail.” 2 Tidd’s Pr. 1053, 1054. 


So far as deemed applicable to the question involved, the statute, 
by chapter 3 of title 35, Or. L., makes it the duty of the state treasurer, 
who is the custodian of state funds, to designate such banks and trust 
companies as he may deem eligible as state depositaries, and to keep on 
deposit in such depositaries at interest at not less than 2 per cent. per an- 
num, payable to the state, certain of the state funds. As security for the 
repayment on demand of the funds so deposited, it is made the duty of 
the state treasurer to require all such depositaries either to deposit se- 
curities of the class designated by statute or to give bonds for the repay- 
ment of such deposits. Where such securities are pledged with the treas- 
urer as security for the repayment of the funds deposited, and default 
in the repayment to the state of the money so deposited is made, the treas- 
urer is authorized to dispose of said securities at public or private sale 
and repay the state from the proceeds derived therefrom, and where bonds 
are given to secure repayment to the state of the moneys deposited the 
statute provides. how the bond shall be conditioned and the form thereof, 
the principal condition being that the bank shall repay the amount of the 
deposit with interest upon demand on the order or check of the treasurer. 

Sections 6221-6223, Or. L., provide that a state bank shall be deemed 
insolvent when the actual cash market value of its assets are insufficient 
to pay its liabilities or when it fails to make good its reserve as required 
by the act. It makes void all transfers, assignments and payments made 
by the bank with intent to prefer one creditor over another. When the 
capital stock of the bank is impaired or reduced below the amount re- 
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quired by law, it directs the superintendent of banks to notify the bank 
to make good such impairment, and upon its failure to do this it is made 
the duty of the superintendent of banks to take immediate charge of the 
affairs of the bank, giving written notice thereof, and to take possession 
of and administer its assets, convert the same into cash, and make distri- 
bution thereof. The statute prohibits the appointment of a receiver or 
the making of a deed of assignment by the bank for the benefit of its 
creditors, except upon notice to the superintendent of banks, and then 
only in case of urgent necessity to preserve the assets of the bank, which 
appointment shall be vacated or the assignee removed upon the applica- 
tion of the superintendent of banks, 

The statute further provides that whenever the claims of depositors 
and creditors of the bank have been paid in full by the superintendent of 
banks and proper provision for unclaimed or unpaid deposits or dividends 
has been made, and all the expenses of the liquidation have been paid, the 
superintendent of banks shall call a meeting of stockholders of the bank 
for such stockholders to determine whether the superintendent of banks 
shall complete the liquidation of the affairs of the bank or the stockholders 
shall appoint an agent to complete the liquidation, and, if the stockholders 
determine to elect an agent, then the superintendent of banks is required 
to transfer to the agent all of the assets of the bank then remaining in his 
hands, and upon such transfer and delivery the superintendent of banks 
is discharged from all further liability to the bank. Because of these lat- 
ter provisions, the defendant contends that upon the superintendent of 
banks taking possession of the assets of an insolvent bank, the title to the 
assets of the insolvent bank passes to the superintendent of banks, and 
the bank thereby becomes divested of its property in the assets of the 
bank, and that this operates like a deed of assignment to trustees for the 
benefit of creditors, at common law, to defeat the priority right of the 
state. Like provisions are to be found in the statutes of the states of New 
York and Washington. Notwithstanding these provisions, the courts of 
New York hold that the priority of the state is not defeated. Matter of 
Carnegie Trust Co., supra; U. S. Fid. & Guar. Co. v. Carnegie Trust., 
Co., supra; U. S. Fid. & Guar, Co. v. Borough Bank, supra. In the state 
of Washington it is held that the priority right of the state is defeated in 
Com’rs v. Chelsea Sav. Bank, supra, upoa the theory that the statute di- 
vests the bank of its title and vests the title in the state bank examiner. 

Other cases which it is contended bear upon the question here involved 
are Freeholders, etc., v. Bank (N. J.), supra; State v. First State Bank 
(N. M.), supra; State v. People’s Bank (N. M.), supra; State Bank 
Com’r vy. Bank (Mich.), supra; AZtna Accident & Liability Co. v. Miller 
(Mont.), supra; State v. Foster (Wyo.), supra; National Surety Co. v. 
Pixton (Utah), supra. In all of these cases a priority right was claimed 
by or on behalf of the state to moneys of the state deposited in a bank 
which became insolvent, In the first five cases referred to, liquidation of 
the indebtedness of the insolvent bank was being had by means of a re- 
ceiver regularly appointed by a court pursuant to the express provisions 
of a statute directing the appointment of a receiver in cases of insolvent 
corporations. In the New Jersey case cited, the court, after holding that 
the state of New Jersey did not possess the common-law prerogative right 
involved here, said: 


“That appointment invested him with full power to sell, assign and 
convey all the property of the corporation. Rev. p. 189, § 72. No act by 
the corporaticn is necessary to complete either the title of the receiver or 
that of his purchaser. Unlike proceedings under bankrupt laws, no as- 
signment by the debtor or commissioners is required. Title is divested by 
force of law, and such divestiture is perfect and absolute.” 


In the two New Mexico cases cited, a receiver had been appointed to 
take charge of and administer the assets of an insolvent bank under a 
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statute which it was held divested the insolvent bank of its title to the 
assets and vested the title to the same in the receiver by force of the stat- 
ute. 

In the Michigan case cited, a receiver had been appointed to liquidate 
the assets of an insolvent bank. The surety intervened and prayed for an 
order requiring the receiver to pay the surety the amount it had paid to 
the state. In effect, the court held that whether the state was entitled to 
a preference, in the absence of a statute, was a question not necessary for 
decision, and that under the statute of the state the procedure provided 
for the liquidation of the’ insolvent bank, in effect, operated as an assign- 
ment for the benefit of creditors, saying: 


“Without treating the action of the banking commissioner in closing 
the Chelsea bank as the precise legal equivalent of a fair and bona fide 
assignment by the bank of its assets for a valuable consideration, it is 
nevertheless true that the proceedings taken passed all the property of 
the bank beyond its power or control. This, being the result of enforce- 
ment of the state law, should have an effect equal to an assignment for 
benefit of all creditors. Such an assignment could not be avoided by the 
crown nor could it lay claim to goods seized by the sheriff on fieri facias 
and sold.” 


In the case of AZtna Accident & Liability Co. v. Miller, supra, the 
plaintiff, a surety, had paid to the state of Mcontana the amount that the 
state had on deposit in an insolvent bank of which Miller had been ap- 
pointed receiver. The court in that case upheld the right of the state to 
priority and the right of the surety to be subrogated to the rights, and 
priorities of the state. In answer to the objection that the insolvent bank 
had been divested of its title to the assets of the bank and the property 
had passed beyond its control, the court said: 


“Equally valueless are the holdings cited to the effect that a receiver- 
ship divests the title of the owner; for, whatever may be the law else- 
where, the rule is different in this state. [Citing cases.] But, it is said, 
by the receivership the bank lost all control over its assets, and this is suf- 
ficient to defeat the preference. It is certainly true that during receiver- 
ship the owner loses the control of his property, and in receiverships like 
this such control may never be regained. Yet to regain control is always 
theoretically possible, for the purpose of any receivership is to husband the 
property thereby sequestered for whoever may be entitled to it. Nor is 
it decisive that the receiver may sell, under order of court, because that 
power is given and may be used only in furtherance of the purpose to 
husband; so, too, an executor or administrator may sell, yet it cannot be 
contended that he has title or such control over the real estate of his de- 
cedent as would defeat a lawful preference. A receivership and an assign- 
ment for the benefit of creditors are two different things (Babcock v. 
Maxwell, 21 Mont. 507, 513, 54 Pac. 943), But this court has said that the 
position of a receiver is no better and no higher than that of an assignee; 
he occupies a situation not materially different from that of the insolvent 
prior to the appointment; he is the arm of the court to accomplish, when 
necessary, the distribution of the assets of the insolvent according to the 
rights of those entitled thereto. Williams v. Johnson, 50 Mont. 7, Ann. 
Cas. 1916D, 595, 144 Pac. 768. This of necessity involves a recognition of 
the order in which such rights shall come. The present receivership was 
procured by the state, under its own banking laws, for the protection of it- 
self and other creditors; it would be a strange result if such a proceeding 
so brought must operate to impair the right thus sought to be conserved.” 


In the instant case the liquidation of the assets of the bank is being 
made by an officer of the state and not by a receiver appointed by the 
courts. Hence, the first four of the cases last cited, in the construction 
which they placed upon their own statutes as to the effect to be given to 
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the appointment of a receiver upon the assets of an insolvent corporation 
and their ruling that this effect was such that at common law it would 
have been sufficient to defeat the sovereign right of the British Crown, are 
not in point, while the Montana case is in point only as to matters to be 
considered later. 

The case of State v. Foster, supra, is not in point for the reason that 
in that case the debtor had deeded his property to a trustee for the benefit 
of all of his creditors, and this, at common law, would have been suffi- 
cient to defeat the king’s prerogative right. 

The case of National Surety Co, v. Pixton, supra, is squarely in favor 
of the proposition that the liquidation of an insolvent bank by the com- 
missioner of banks of that state, under the statutes of that state, divests 
the bank of its title to the assets of the bank and defeats the state’s prefer- 
ence right to priority if the state had such right and holds in effect that 
this would defeat the right of the state to priority if the state has such 
right because it indicates an intention upon the part of the state to not 
claim a preferential right as against.general creditors for the repayment 
of state funds deposited in a bank which afterwards becomes insolvent. 

As the superintendent of banks is merely an administrative officer of 
the state charged by statute with the duty of liquidating the liabilities of 
an insolvent bank, it would seem that, in his taking possession of the as- 
sets of such bank, the bank’s title to the assets would not be divested until 
the assets were sold, and that the dividing line at which the title would 
pass from the bank would be the time when the sale was made. 

In order to defeat the prerogative right of the British Crown to prior- 
ity in payment of debts due it, as against creditors not having an antece- 
dent lien, it was necessary, as said by Mr. Justice Brandeis, in Marshall v. 
New York, supra, that the debtor’s title to his property should have 
passed absolutely or by way of lien before the sovereign sought to enforce 
his right. To thus defeat the prerogative right of the crown the title of 
necessity had to pass from the debtor to a third party. We know of no 
principle of the common law which would have defeated this prerogative 
right if, before the rights of a third party had attached, the title to the 
property had passed to the crown instead of to a third party. In fact, 
in the case mentioned by Mr. Tidd of goods pledged to another by the 
debtor which could be obtained by the king upon payment to the pledgee 
of the amount for which the goods were pledged when the goods thus came 
into the possession of the king, his possession would not operate to de- 
feat his prerogative right, but was in aid of it. 

[9] In the procedure provided by statute for the liquidation of the lia- 
bilities of insolvent banks, the superintendent of banks, in the performance 
of his duties, is merely an administrative officer and agent of the state. 
He has no authority except that conferred by statute and in the perform- 
ance of his official duties he merely exercises one of the sovereign powers 
of the state under the authority delegated to him by the legislative power 
of the state. His possession therefore is the possession of the state, and 
he takes such possession merely to secufe payment for the creditors out 
of the assets of the bank according to their rights and priorities. For 
this reason, it would seem to be anomalous for us to hold that merely be- 
cause the state takes possession of the property of an insolvent bank for 
no other purpose than to secure payment to the creditors of the insolvent 
bank, of whom the state is one, it thereby defeats its right to collect its 
own debt or to assert any priority the state might possess in the absence 
of some plain provision of the statute expressly declaring, or necessarily 
implying a legislative intent, that that result should follow. 

We think that our conclusion is in harmony with the rule stated by 
Mr. Justice Lewis in Jones v. Tatham, 20 Pa. 398, and quoted with ap- 
proval in Booth & Flinn v. Miller, 237 Pa. 297, 305, 85 Atl. 457, 459, that— 

“Words of a statute applying to private rights do not affect those of 
the state. * * * The general business of the legislative power is to 
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establish laws for individuals, not for the sovereign; and, when the rights 
of the commonwealth are to be transferred or affected, the intention must 
be plainly expressed or necessarily implied.” 


It is said to be a universally accepted rule— 


“that the sovereign authority is not bound by the general language of a 
statute which tends to restrain or diminish the powers, rights or interests 
of the sovereign. United States v. Herron, 20 Wall. (U. S.) 251, 22 L. 
Ed. 275; Guaranty Title & Trust Co. v. Title Guaranty & S. Co., 224 U. 
S. 152, 155, 32 Sup. Ct. 457, 56 L. Ed. 706.” A&tna Accident & Liability 
Co. v. Miller, supra. 


For these reasons the cause will be remanded, with directions to over- 
rule the demurrer to the complaint, and for such further proceedings 
therein as are not inconsistent herewith. 


ee 


CITY OF ERIE, to Ust or SCHAFER, v. DIEFENDORF et at, 
(Supreme Court of Pennsylvania. June 23, 1923.) 
122 Atlantic Reporter, 159, 


PRINCIPAL AND SURETY—CONTRACTOR’S BOND HELD NOT 
TO CREATE DIRECT OBLIGATION TO LABORERS OR MA- 
TERIALMEN. 

Where an ordinance required security satisfactory to the city council 
for the performance of the contractor’s proposal, and the contract, which 
was written in the bond, provided that the contractor should pay all work- 
men employed on the work and for all matérials so used, and that, if he 
failed therein, the city could do so for him and deduct the amount so 
paid from any funds due him, or, if an amount sufficient for the purpose 
was not or would not be due him, the city at its option might pay all such 
claims and recover the amounts from him, and that his sureties should 
be expressly holden therefor, the bond in no sense created a direct obliga- 
tion to laborers and materialmen. 


(For other cases, see Principal and Surety, Dec. Dig. § 347[2].) 


Appeal from Court of Common Pleas, Erie County. Uriah P. Rossiter, 
Judge. 

Action by the City of Erie, to the Use of B. W. Schafer, against F. 
G. Diefendorf and another. Judgment for defendant the Fidelity & De- 
posit Company of Maryland, and plaintiff appeals. Affirmed. 


Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, 
Kephart, and Schaffer, JJ. 


Charles P. Hewes, of Erie, for appellant. 


Arthur W. Mitchell, of Erie, for appellee Fidelity & Deposit Co., of 
Maryland. : 


Moscuzisker, C. J. This is an action in the name of the city of Erie, 
for the use of a materialman, to recover on a bond given to the munic- 
ipality by a contractor and his surety; the latter filed an affidavit of de- 
fense in the nature of a demurrer; the court below entered judgment in 
defendant’s favor, and the use plaintiff has appealed. 

Appellant contends that the words of the bond itself, without calling 
on other facts, warrant the present suit; next, that the bond can be con- 
sidered, and sued on, as an obligation within the Act of May 10, 1917 (P. 
L. 158; Pa. St. 1920, §§ 15854, 15855), which provides that cities and other 
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local governing bodies, in making public improvements, shall “have the 
power to require of the contractor or contractors, employed in and about 
said improvements, an additional bond, with sufficient surety or sureties, 
providing for the payment of all labor and material entering into the said 
improvements,” and that those furnishing such labor and material shalt 
have the right to sue “upon said bond, upon proof of said contractor’s 
failure to pay for said labor or material.” 

We cannot agree with either of the above contentions, nor with some 
of the numerous subordinate positions taken by the use plaintiff, and as to 
others, which may be sound in principle, we fail to see their relevancy to 
this case. Speaking broadly, after considering all these matters, we feel 
that the documents relied on by appellant—which, of course, are the only 
—evidence before us—show that he has no rights thereunder; the authori- 
ties relied on by him concern facts differing in essential particulars from 
those here presented and do not govern the instant controversy. In this 
opinion, we shall discuss such matters only as are requisite to the deter- 
mination of the points involved in the two general contentions already 
— for they are all we deem essential to a decision on the facts 
at bar. 

It is provided in the bond that the contract shall be part thereof; the 
first of these instruments is plainly intended to secure to the city of Erie 
the proper performance of the second, and at no place in either is lan- 
guage found giving any person other than the obligee a right of action. 
While the obligation here sued on was executed since the date of the act 
of 1917, supra, the acceptance of it by the city evidently was not intended 
as an exercise of the latter’s power under that statute; in this and other 
respects the case before us is much like Lancaster v. Frescoln, 192 Pa. 
452, 456, 43 Atl. 961, and 203 Pa. 640, 643, 53 Atl. 508. There, as here, 
“the bond was given by a contractor to a city, and recited that the con- 
tractor should perform his work, pay his laborers, and pay for the mate- 
rials used.” The action, like the present one, was brought in the name of 
the city to the use of parties who furnished materials, and the defense was 
made by the surety “in its own interest only”; the first ground of defense 
being that “the bond imposed on it the surety no liability to the use plain- 
tiffs.” Lancaster v. Frescoln arose prior to the act of 1917, but so far as 
the presence on the statute books of that act figures as a circumstance in 
the case at bar, it finds a parallel in the Lancaster Case, where a “general 
ordinance of the city,” like the act of 1917, provided for the giving, by 
contractors, of “additional bonds” to the municipality “for the use of any 
persons who may be aggrieved by the contractor’s failure to pay for work 
done 2 materials furnished.” In deciding the case in favor of the surety, 
we said: 


“The special ordinance authorizing the [improvement] required the 
contractor to enter security for the faithful performance of the contract. 
* * * This bond was not given under [the terms of the general] ordi- 
nance; it is not an additional bond, and it is not for the use of third par- 
ties. It was given under the special ordinance, and its conditions must 
correspond with the stipulations of the contract, In an action against a 
surety, the obligation of a bond cannot be extended beyond the plain im- 
port of the words used. This bond is given to the city of Lancaster, and 
primarily for its benefit. It is the only party entitled to sue, and no re- 
covery can be had except in its right.” 


When the matter was again before us, in 203 Pa. 640, 644, 645, 53 Atl. 
508, 509, we adopted the opinion of the court below, per curiam, wherein 
the case against the appellant is well put in the following question and 
answer: 

“Suppose * * * the contractor * * * failed to pay [for] 
* * * Jabor and materials, [and] the aggregate amount of both claims 
more than equaled the amount of the bond. Could * * * [the] labor- 
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ers and materialmen * * * [exhaust the security] for their own bene- 
fit, * * * to the peril of the city, in case of default by the contrac- 
tor in fulfilling the terms of his contract? Under no circumstances could 
the surety be called upon for more than the amount of [the] bond, * * * 
[and] it is obvious that the purpose of the city, both in spirit and letter, 
was only to protect its own rights, * * * the bond * * * [is] for 
the benefit of the city * * * alone, and not for the use of material men 
and laborers, except as the city [might see] fit to use it for that purpose 
[in its own right].” 


All the above-quoted words fit the present facts, and the case from 
which they are taken and this one are sufficiently alike in essential parti- 
culars to hold that the first rules the second. As said in the somewhat 
similar case of Board of Education v. Massachusetts Bonding & Ins. Co., 
252 Pa. 505, 97 Atl. 688: 

“The bond of the defendant does not appear to have been given for the 
benefit * * * of any person other than the [obligee].” “[Plaintiff] 
is a stranger to the bond, and, therefore, has no right of action upon it. 
* * * This case is squarely ruled [in principle] by * * * First 
Methodist Episcopal Church, to the use of Hall, v. Isenberg, 246 Pa. 221.” 


In. Bowditch v. Gourley, 24 Pa. Super. Ct. 342, 344, cited by appellant, 
the bond sued on was given under the terms of a general ordinance, en- 
titled “An ordinance for the protection of * * * persons furnishing 
materials and labor * * * for any * * * city work,” which, as 
said by this court in Philadelphia v. McLinden, 205 Pa. 172, 176, 54 Atl. 
719, 720, expressly “authorizes such persons to bring suit in the name of 
the city for their benefit against a defaulting contractor and his surety.” 
The same situation was also present in Philadelphia v. Stewart, 195 Pa. 
309, 45 Atl. 1056, and Id., 198 Pa. 422, 48 Atl. 275; Phila. v, Nichols Co., 
214 Pa. 265, 53 Atl. 886; Phila. v. Neill, 206 Pa. 333, 55 Atl. 1032, and 211 
Pa, 353, 355, 361, 60 Atl. 1033; and Phila. v. Wiggins, 227 Pa. 343, 76 Atl. 
vl. 

In Com. v. National Surety Co., 253 Pa. 5, 7, 8, 10, 97 Atl. 1034, the 
bond explicitly provided that suit might be brought thereon by every per- 
son having a claim for labor and materials furnished the contractor, and 
it was held that the obligation came fairly within the act authorizing its 
execution. See, also, Robertson Co. v. Globe Indemnity Co., 268 Pa. 309, 
112 Atl. 50, and 77 Pa. Super. Ct. 422, 424. In the present case, however, 
the ordinance which gave rise to the bond simply requires “security satis- 
factory to the city council for the due performance of [the contractor’s] 
proposal, and there is nothing said in the ordinance or in the bond itself, 
as to parties other than the obligee having any rights thereunder. 

The contract, which, as before stated, is written into the bond, pro- 
vides : 

“And it is further agreed and understood that the said party of the 
first part shall pay all workmen employed on said work, and for all mate- 
rial used in said work, from time to time as estimates on said work are 
paid by the city of Erie, and also that if said party of the first part shall 
fail to pay for all material used in said work or fail to pay the men em- 
ployed thereon, it shall be lawful for the city of Erie to do so for the said 
first party, and deduct the amount so paid from any funds due or to be- 
come due said contractor; or if an amount sufficient for the purpose is not 
or will not be due said contractor, the city of Erie, at its option, may pay 
all such claims and recover the amount so paid from the party of the first 
part, and that the contractor’s sureties shall be expressly holden therefor.” 


When the ordinance, contract, and bond are all considered, it is quite 
plain that the latter instrument, so far as it mentions payment by the con- 
tractors for labor and materials, simply expresses the intention of the 
parties that the bond shall stand back of the provisions of the contract 
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quoted by us in the paragraph last above, in order to guarantee the city 
against loss, should it, on the default of the contractor, make payments in 
eaccord with the terms there expressed (Lancaster v. Frescoln, 203 Pa. 
640, 643, 644, 645, 53 Atl. 508); the bond was not in any sense intended to 
create or acknowledge a direct obligation to laborers and materialmen. 
The court below therefore, was right in holding that “the case at bar does 
‘not fall within any of the exceptions to the well-settled rule of the com- 
mon law, that one not a party to an obligation cannot maintain an action 
thereon,” and, as already shown, no facts which “give him the right to use 
the name of the obligee” are averred in appellant’s statement of claim. 
This we held to be essential in Board of Ed. v. Mass. B. & I. Co., 252 Pa. 
505, 506, 97 Atl. 688. 

Other jurisdictions may entertain a view different from that shown 
by the decisions in this state, but the Pennsylvania view is not without 
a elsewhere. Donnelly on the Law of Public Contracts, § 336, and 
note J. 

The judgment for defendant is affirmed. 


ne ee EE 


UNITED STATES FIDELITY & GUARANTY CO. er at, v. HEN- 
DERSON COUNTY et at. (No. 986.) 


(Court of Civil Appeals of Texas. Beaumont. June 12, 1923. Rehear- 
- ing Denied June 27, 1923.) 


253 Southwestern Reporter, 835. 


1, PRINCIPAL AND SURETY — STATUTES AS TO TIME OF 

SUIT ON CONTRACTORS’ BOND CONSTRUED. 

Complete Tex. St. 1920, arts. 6394f, 6394) (Vernon’s Sayles’ Ann. Civ. 
St. 1914, arts. 6394f, 6394j), as to suit on bond of public contractor, require 
that intervention be filed before the case is tried, and, if the case is tried 
after due publication of its pendens notice has been made, all interventions 
not filed are barred, though the one-year period of limitation has not 
matured, and it is not the law that the suit cannot be tried until twelve 
months after completion of the work. 


(For other cases, see Principal and Surety, Dec. Dig. § 149.) 


2. JUDGES—JUDGE’S DISQUALIFICATION TO TRY CASE NOT 
DISQUALIFICATION TO CALL SPECIAL TERM. 
A judge’s disqualification to try a case did not disqualify him to call 
the special term of court at which it was tried. 


(For other cases, see Judges, Dec. Dig. § 56.) 


3. HIGHWAYS—MENTION OF WRONG STATUTE IN HIGHWAY 
CONTRACTORS’ BOND HELD CLERICAL ERROR. , 
In highway contractors’ bond, reference in the plans and specifications 
to Complete Tex. St. 1920, art. 5623a (Vernon’s Ann. Civ. St. Supp. 1918, 
art. 5623a, relating to private contractors, was incidental and obvious 
error, and should be disregarded and the contract and bond construed by 
the terms of art. 6394f (Vernon’s Sayles’ Ann. Civ. St. 1914, art. 6394£.) 


(For other cases, see Highways, Dec. Dig. § 113[5].) 


4. COURTS— WHERE FEDERAL STATUTE ADOPTED, CON- 
STRUCTION GIVEN IT BY FEDERAL COURTS IS PER- 
SUASIVE. 

Where a state adopts a federal statute, the construction given it by 
the federal courts is persuasive, if not conclusive, of its proper construction. 
(For other cases, see Courts, Dec. Dig. § 97[4].) 


34 Vol. LXI. 
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5. HIGHWAYS—SURETY ON HIGHWAY CONTRACTORS’ BOND 
NOT LIABLE FOR GROCERY BILLS UNLESS BOARDING 
LABORERS WAS NECESSARY TO THE WORK. ‘ 
A surety on highway contractors’ bond was not liable for grocery bills 

unless furnishing board by the contractors to laborers was a necessary par 

of their work. 


(For other cases, see Highways, Dec. Dig. § 113[5].) 


6. HIGHWAYS—SURETY ON HIGHWAY CONTRACTORS’ BOND 
HELD LIABLE FOR FEED BILL FOR MULES. 


Surety on highway contractors’ bond held liable for feed bills for feed 
of mules which feed appeared to have been necessarily consumed in the 
work. 


(For other cases, see Highways, Dec. Dig. § 113[5].) 


7. HIGHWAYS—IN SUIT ON CONTRACTORS’ BOND, ALLEGA- 
TION THAT INTERVENERS WERE ASSIGNEES OF CLAIMS 
HELD SUFFICIENT. 


In an action on highway contractors’ bond, held, that an allegation 
that certain interveners were assignees of claims for material sold by 
other parties to the contractors was sufficient, in the absence of exceptions 
demanding a more particular statement of the nature and character of 
the assignments, their date, and whether oral or in writing. 


(For other cases, see Highways, Dec. Dig. § 113[5].) 


8. EVIDENCE—PAROL EVIDENCE OF WRITTEN ASSIGNMENTS 
HELD INADMISSIBLE. 


In action upon highway contractors’ bond, where it developed on trial 
that certain assignments of claims for material sold were in writing, it 
was error to receive parol evidence of the contents of such assignments. 


(For other cases, see Evidence, Dec. Dig. § 165[1].) 


9. HIGHWAYS—MATERIALMEN HELD NOT REQUIRED TO 
EXHAUST REMEDY AGAINST SUBCONTRACTORS BE- 


FORE PROCEEDING AGAINST CONTRACTORS AND 
SURETY. 


Where highway contractors and their surety were primarily liable, un- 
der their contract and bond, to all who furnished material required to 
complete the work, holders of claims for furnishing such material were 
not required to exhaust their remedy against subcontrctors who purchased 
such material, before proceeding against the contractors and their surety. 

(For other cases, see Highways, Dec. Dig. § 113[5].) 


10. HIGHWAYS—CLAIM FOR TEAMS FURNISHED ON HIGH- 
WAY CONTRACT HELD FOR JURY. 


_ In an action on highway contractors’ bond, in which there was an 
issue whether an intervening claimant did the work and furnished the ma- 
terial which formed the basis of his intervention as a contractor and not 
as an employee of one J., and it appeared that while J. was the owner of 
the teams and tools and was to receive from intervener, as rent for such 
teams, all above a certain sum, yet intervener was to have charge of the 
teams, do the work, pay all the expenses, collect for the services, and pay 
J. the balance above the agreed amount, and that, under such contracts he 
did the work, expended the money, and purchsed the material which 
—— the basis of his intervention, his claim was properly submitted to 
the jury. 


(For other cases, see Highways, Dec. Dig. § 113[5].) 
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11. PRINCIPAL AND SURETY—SUBLETTING HIGHWAY CON- 
TRACT DID NOT RELEASE SURETY. 


Where highway contract provided that the original contractors could 
not sublet the work without the written consent of the state highway en- 
gineer, but a large part of the work was done by subcontractors without. 
that consent, this did not release the contractors’ surety; the provision be- 
ing for the benefit of the county which waived it by accepting the work 
of subcontractors without protest. 


(For other cases, see Principal and Surety, Dec. Dig. § 99.) 


12,5 APPEAL AND ERROR— PRINCIPAL AND SURETY — AD- 
MISSION OF COMPROMISE JUDGMENT IN FAVOR OF 
COUNTY HELD ERROR, BUT NOT PREJUDICIAL IN SUIT 
ON HIGHWAY CONTRACTORS’ BOND. 


In action on highway contactors’ bond ,where interventions were filed 
by materialmen, held, that it was error to permit interveners to offer in 
evidence a compromise judgment between the county and the highway 
contractors, but that such error was not prejudicial, as the only question 
was the amount due on each intervention for such material. 

(For other cases, see Appeal and Error, Dec. Dig. § 1050[1]; Principal 
and Surety, Dec. Dig. § 160.) 


13. TRIAL—CHARGE HELD NOT ON WEIGHT OF EVIDENCE. 


: In action on highway contractors bond, where interventions were filed 

by materialmen, a charge that, if the contractors failed to complete the 
road in accordance with their contract or to pay off the labor or material 
on the completion of the road, both the contractors and their surety were 
liable to any one furnishing labor or material for building the road, held 
not on the weight of evidence. 


(For oter cases, see Trial, Dec. Dig. § 194[11].) 


On Motion for Rehearing. 


14. APPEAL AND ERROR—APPELLEE MAY CROSS-ASSIGN 

ERRORS. 

In action on highway contractors bond, where interventions were filed 
by materialmen and certain interveners were awarded judgments against 
contractors and their surety for certain items but were denied recovery 
on other items, and the defendants appealed from the judgments in favor 
of such interveners, this brought up for review not only all errors as- 
signed but also all errors cross-assigned by those interveners, under the 
rule that a successful party may cross-assign errors against appellant with- 
out perfecting an independent appeal; but where no judgment was en- 
tered in favor of other interveners against the contractors and their surety, 
and hence the contractors and their surety did not appeal from judgment 
in their favor against such interveners, the latter could not cross-assign 
error against such defendants, but their only relief against judgment deny- 
ing them recovery was by an independent appeal. 


(For other cases, ese Appeal and Error, Dec. Dig. § 747[1].) 


15. APPEAL AND ERROR—WHERE PLEA OF INTERVENTION 
NOT IN TRANSCRIPT, INTERVENER’S ASSIGNMENTS OF 
ERROR NOT CONSIDERED. 

In action on highway contractors bond, where materialmen filed in- 
terventions, held, that cross-assignment of an intervener would not be 
considered where the plea of intervention was not in the transcript. 


(For other cases, see Appeal and Error, Dec. Dig. § 671[4].) 
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16. SUBROGATION—WHERE CLAIMS WERE EXTINGUISHED 
WHEN PAID, THERE WAS NO EQUITABLE ASSIGNMENT. 


In an action on highway contractors’ bond, intervener claiming for 
money advanced to pay labor claims could not recover, where the labor 
claims were extinguished when paid and could not be urged under the 
theory of equitable assignment. 


(For other cases, see Subrogation, Dec. Dig. § 23[8].) 


17, APPEAL AND ERROR—APPEAL BY ONE SET OF DEFEND- 
ANTS DID NOT BRING UP JUDGMENT BETWEEN OTHER 
DEFENDANTS. 

In an action upon highway contractors’ bond, wherein certain ma- 
terialmen filed interventions, and defendant contractors and their surety 
appealed from judgment in favor of certain interveners, such an inter- 
vener could not cross-assign error as respects a ruling denying him judg- 
ment against another intervener. 


(For other cases, ese Appeal and Error, Dec. Dig. § 747[1].) 


18. HIGHWAYS—SURETY FOR CONTRACTORS NOT LIABLE 
FOR LUMBER NOT CONSUMED IN THE WORK. 


In an action upon highway contractors’ bond, wherein certain ma- 
terialmen filed interventions, eld, that the surety was not liable for 
lumber furnished the principal contractors but not shown to have been 
used in the construction of the road; that is, not shown to have been en- 
tirely consumed in such work. 


(For other cases, see Highways, Dec. Dig. § 113[5].) 


19. HIGHWAYS—SURETY OF CONTRACTORS NOT LIABLE FOR 
REPAIRS TO TOOLS OR MACHINERY. 


In action upon highway contactors’ bond, wherein certain materialmen 
filed interventions, held, that surety was not liable on claim for blacksmith 
labor in repairing tools and machinery used on the work. 


(For other cases, see Highways, Dec. Dig. § 113[5].) 


20. APPEAL AND ERROR— ERROR IN FAILING TO REQUIRE 
MORE PARTICULAR PLEADING OF ASSIGNMENTS HELD 
NOT PREJUDICIAL. 


In action upon highway contractors’ bond. wherein certain material- 
men filed interventions, where defendants, contractors and their surety, 
demanded more particular plea of allaged assignments of claims, but the 
trial court ruled adversely on such exceptions, any error in such ruling was 
not prejudicial, where no suggestion of surprise was made when proof 
was offered, in view of Rule 62a (149 S. W. x). 


(For other cases, see Appeal and Error, Dec. Dig. § 1170[3].) 


Appeal from District Court, Henderson County; L. D. Guinn, Judge. 

Action by Henderson County and others against the United States 
Fidelity & Guaranty Company and others, in which interventions were 
filed. From judgment for interveners, defendants appeal. From judg- 
ment for interveners, defendants appeal. Affirmed in part, in part re- 
versed and rendered, and in part reversed and remanded. 


Seay, Seay, Malone & Lipscomb, of Dallas, and Miller & Miller, of 
Athens, for appellants. 


E. A. Landman, of Athens, for appellees. 





Surety. ] U. S. Fid. & Guar. Co. v. Henderson Co. 533 


WaLtker, J. In 1919, Henderson county entered into a written con- 
tract with Williams, Burk & Co., for the improvement of one of its public 
roads. The following provisions of the contract are material to the facts 
of this appeal: 


“This agreement made this 29th day of December, 1919, by and be- 
tween Henderson county, Tex.,. represented by the commissioners’ court, 
party of the first part, and Williams, Burk & Co., composed of J. P. Wil- 
liams; T. J. Burk and W. W. Scarborough of Jacksonville, Tex., his or 
their executor, administrators, heirs, successors or assigns, party of the 
second part; and subject to the approval of the Texas State Highway 
Commission. 

“Whereas, the said county, known as the party of the first part, de- 
sires to enter into a contract with the above-mentioned firm for the im- 

_ provement of the road bridge highway No. 19, Job No. 108 ‘A’ in the 
said county, commencing at station 264 100 near six miles north of 
Athens, Tex., and extending thence to station 1003 1 20 or as far as the 
money available will construct in accordance with the provisions of the 
state statutes and of the notice to contractors, specifications, proposal, and 
plans marked —— annexed hereto, and made part hereof, and 

“Whereas, the party of the second part has been engaged in and now 
does such work and is fully equipped competent and capable of performing 
the above desired and outlined work and is ready and willing to perform 
such work in accordance with the provisions of the attached notice to 
contractors, specifications, proposal and plans, marked —, now witnesseth: 

“That for and in consideration of the prices and agreement men- 
tioned in the proposal hereto attached and made part of this contract, the 
said contractor agrees to do at his own proper cost and expense, all the 
work necessary for the improvement of road bridge No. 19 in Henderson 
county, in accordance with the provisions of the attached notice to con- 
tractors, specifications, proposal and plans which are made part of this 
contract, and in full compliance with all of the terms of the specifications 
and requirements of the engineer.” 


The plans and specifications contained the following provisions ma- 
terial to this appeal: 


“Contract. The agreement covering the performance of the work. It 
shall include the plans and specifications and shall be held to cover any 
or all work, labor, implements, machinery, equipment and materials that 
are required to complete the work indicated in a proper and satisfactory 
manner. Work shown on the plans and not mentioned in the specifications, 
or vice versa, shall be done the same as if shown by both, and in case of 
conflict the decision of the engineer shall be final and conclusive.” 


“Contractors’ Bond. The contractor shall file a guaranty of his 
faithful performance of said contract, a good and sufficient bond in com- 
pliance with article 5623a, Senate Bill No. 79, chapter 143 of the 34th legis- 
lature 1915, which requires that the contracts less than $1,000 a bond for 
full amount of contract be given, for those over $1,000 and not over $5,- 
000, three-quarters of contract price, and those over $5,000 and not over 
$100,000, one-half contract price, those over $100,000 one-third contract 
price be given. Said bond to be furnished by a surety company author- 
ized to do business in the state of Texas, or responsible persons acceptable 
to party of the first part. In the latter instance, it is necessary that those 
signing bond be certified as financial solvent to full amount of bond.” 

Williams, Burk & Co., as principal, and United States Fidelity & 
Guaranty Company, as surety, executed to Henderson county the follow- 
ing bond: 

“Contractors’ Bond. ‘Know all men by these presents: that we, 
Williams, Burk & Co., of Jacksonville, Cherokee county, and state of 
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Texas, principal, and United States Fidelity & Guaranty Company of Bal- 
timore, Md., as surety, are held and firmly bound unto the county of 
Henderson, state of Texas, in the penal sum of forty-three thousand two 
hundred twelve and ”/, dollars ($43,212.32) lawful money to the United 
States, to be paid to said county or to its certain attorneys or assigns, for 
which sums of money, well and truly to be paid, we bind ourselves, our 
heirs, successors, executors, and administrators, jointly and severally, 
firmly by these presents. 

“Sealed with our seals and dated this eighth day of January, A. D., 
1920. 

“The condition of this obligation is such that if the said bounden 
principal Williams, Burk & Co. shall in all things well and truly perform 
all the terms and conditions of the aforegoing contract, to be by them or 
him performed, and within the time therein mentioned, and shall pay all 
lawful claims for labor performed in and about the construction of said 
road bridge, and shall have paid and discharged all liabilities for injuries 
which have been incurred in and about the said construction, under the 
operation of the statutes of the state, then this obligation is to be void; 
otherwise to be and remain in full force and virtue. 

“Done in the presence of: William, Burk & Co., by W. W. Scar- 
borough. [Seal.] United States Fidelity & Guaranty Company, by John 
Smallmon, Atty. in Fact. [Seal.] 

“I certify that the above is a true and correct copy of the original. 
Chas. H. Kendall, Asst. State Hwy. Engr. [Seal.]” 

As the contractors did not complete the work to the satisfaction of 
Henderson county, it took charge of the work and had it completed by 
other contractors and then filed suit against the original contractors and 
their surety on the foregoing bond. After the suit was filed a large 
number of claimants intervened upon the allegation that the contractors 
and their sureties were liable to them upon the bond for labor and ma- 
terial furnished in the construction of the road. Pending trial, the con- 
tractors and the surety company settled the claim of Henderson county 
under a compromise agreement, by the terms of which they paid the county 
$8,000, which agreement was embodied in a judgment duly entered of 
record. W. R. Bishop, the regular district judge of Henderson county, 
was disqualified to try this case, and upon his certificate to that effect, 
the Governor designated Judge L. D. Guinn of the Second district, who 
proceeded to try the case on the 10th day of April, 1922, at a special term 
of the court called by Judge Bishop. This appeal is prosecuted by the 
contractors and their surety from a judgment entered against them in 
favor of the several interveners upon the answers of the jury to special 
issues. The transcript in this case contains about 1,000 pages, the state- 
ment of facts 260 pages, and the briefs about 500 pages. Appellants are 
urging 123 assignments of error, and appellees many cross-assignments. 
While under one style and number this appeal, in effect, embodies about 
30 different records, relating to the several interveners, many of them 
presenting questions peculiar to the several interventions. Manifestly, it 
is impracticable to take up appellants’ many assignments and discuss them 
as they relate to each intervention. We believe it is sufficient to dispose 
of this appeal by discussing the general propositions involved and then 
relate them to the several interventions, as hereinfater indicated. 

[1] The court did not err in overruling appellants’ plea of abatement, 
which they urged upon the proposition that under articles 6394f and 6394j, 
Texas Complete Statutes (Vernon’s Sayles’ Ann. Civ. St. 1914, arts. 63944, 
6394j), this suit could not be tried until twelve months after the comple- 
tion of the work. We could dispose of this proposition upon the ground 
that appellants have made no statement showing when the work was com- 
pleted. The record shows that service was complete upon defendants at 
the August term, 1921, and as the case was not tried until April 10, 1922, 
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it may be the work had been completed more than twelve months when 
the case was tried. But, under the cited articles, the court did not err in 
refusing .to abate the suit. These articles provide that claimants under 
the bond of a public contractor must institute their suit or intervene in the 
suit of the state or municipality within twelve months after the completion 
of the work. It is also provided that the suit cannot be tried until one 
week after the completion of three weeks’ publication of notice of the 
pendency of such suit. It is conceded that the notice was published and 
that more than one week had elapsed after such publication before the 
case was tried. The requirement that the lis pendens notice be published 
constitutes a limitation upon the time within which interventions may be 
filed. While, in general terms it is provided that such interventions may 
be filed within one year from the completion of the work, yet giving 
effect to all the provisions of the act, the statute requires that they be 
filed before the case is tried, and if the case is tried after due publication 
of lis pendens notice has been made, all interventions not filed are barred, 
though the one-year period of limitations has not matured. We have not 
been cited to any decision of this state construing the articles cited supra, 
but they are in identical terms, as to their conditions and obligations, with 
section 6923, United States Compiled Statutes. We have given to our 
statute the same construction given by the federal courts to that article. 
Bank v. United States, 214 Fed. 200, 130 C. C. A. 548; Baker Contract Co. 
v. United States, 204 Fed. 390, 122 C. C. A. 560; United States v. Wells 
(D. C.) 203 Fed. 146; Illinois Surety Co. v. United States, 212 Fed. 136, 
129 C. C. A. 584; United States v. Illinois Surety Co., 228 Fed. 304, 142 
C. C. A. 596; Pederson v. United States, 253 Fed. 622, 165 C. C. A. 248. 

[2] Judge Bishop’s disqualification to try this case did not disqualify 
him to call the special term of court at which it was tried, The call for 
the special term was general, for the trial of all cases on the docket, and 
was not limited to this case, nor any other particular case or cases. The 
call for the special term was not an order or judgment in this case, but 
was an exercise of a constitutional and statutory authority inherent in him 
as the regular judge of Henderson county in relation to terms of court 
for that county. No other judge had authority to call a special term of 
court for Henderson county. 

[3] While article 5623a (Vernon's Ann. Civ. St. Supp. 1918, art. 
5623a) was referred to in the plans and specifications, which required 
that the bond be executed under its provisions, we think the reference to 
that article was merely incidental and obvious error. When the condi- 
tions of the contract and bond are examined in the light of the several 
statutes of this state, we think it clearly appears that article 6394f was 
meant, because that article alone has relation to public contracts. Article 
5623a refers to private contracts. The conditions of the bond and con- 
tract, as executed, are the conditions of article 6394f, and not of article 
5623a. Therefore, in construing the contract and bond, the reference to 
article 5623a should be disregarded and the contract construed in the 
light of and by the terms of article 6394f. Trinity Portland Cement Co. 
v. Lion Bonding Co. (Tex. Com. App.) 229 S. W. 483. 

[4, 5] As we have said, our statutes (articles 6394f-6394j) are iden- 
tical in their conditions and requirements with section 6923, United States 
Compiled Statutes, which deal with the same subject in its relation to the 
federal government. Having adopted the federal statute, the construc- 
tion given it by the federal courts should be persuasive, if not conclusive, 
of the proper construction of our statute. In Brogan v. National Surety 
Co., 246 U. S. 257, 38 Sup. Ct. 250, 62 L. Ed. 703, L. R. A. 1918D, 776, 
the Supreme Court of the United States held that the conditions of a 
contractor’s bond executed under section 6923 protected one who furnished 
supplies to a contractor when the work was done under conditions which 
imposed upon him the duty and necessity of furnishing board and lodge 
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ing for his employees, but also clearly held that such supplies were not 
included in the bond unless that necessity existed. Speaking for the court, 
Mr. Justice Brandeis said: 


“The Circuit Court of Appeals deemed immaterial the special circum- 
stances under which the supplies were furnished and the findings of fact 
by the trial court that they were necessary to and wholly consumed in the 
prosecution of the work provided for in the contract and bond. In our 
opinion these facts are not only material, but decisive. They establish 
the conditions essential to liability on the bond. The bare fact that the 
supplies were furnished to the contractor and were consumed by work- 
men in its employ would have been immaterial. A boarding house might 
be conducted by the contractor (like some company stores concerning 
which states have legislated. Keokee Consol. Coke Co. v. Taylor, 234 
U. S. 224, 58 L. Ed. 1288, 34 Sup. Ct. Rep. 856) as an independent enter- 
prise undertaken solely in order to utilize the opportunity for separate and 
additional profit afforded by the congregation of many laborers in the 
particular locality where the public work is being performed. The laborers 
might resort to such a boarding house in the exercise of individual choice 
in the selection of an eating place. Under such circumstances the fur- 
nishing of supplies would clearly be a matter independent of the work 
provided for in the contract, and would not entitle him who had fur- 
nished the groceries used in the boarding house to recover on the bond. 
But here, according to the undisputed facts and the findings of the trial 
court, the furnishing of board by the contractor was an integral part of 
the work and necessarily involved in it. Like the supplying of coal to 
operate engines on the dredges, it was indispensable to the prosecution ot 
the work, and it was used exclusively in the performance of the work. 
Groceries furnished to a contractor under such circumstances and con- 
sumed by the laborers, are materials supplied and used in the prosecution 
of the public work. The judgment of the Circuit Court of Appeals is 
therefore reversed and that of the District Court affirmed.” 


But it was held in Hastings Co. v. Lowrance, 252 Fed. 122, 164 C. C. 
A. 234, that feed for mules was covered by such a bond. The court said, 
referring to the case last cited: 


“In that case the location of the work made it necessary for the con- 
tractor to provide board and lodging for the men on the ground. He did 
so under an arrangement by which he was to deduct a stated amount 
monthly from their wages. Protection under the statutory bond was given 
one who furnished him with groceries and provisions. It was held that 
the supplies had a proximate relation to performance of the contract work. 
Though the circumstances of the case before us are not fully stated, we 
do not think it can be said from the face of the complaint that the fur- 
nishing of the feed for the teams was a casual transaction, but indirectly 
related to the performance of the levee contract. It is averred that the 
feed was ‘used and consumed * * * jin the prosecution and execution 
of the earthwork.’ 

“The judgment is reversed, and the cause is remanded for further 
proceedings in conformity with this opinion,” 


See, also, City of Portland v. New England Casualty Co., 96 Or. 48, 
189 Pac. 211. 

[6] In this case, it was not made to appear, either by pleadings or 
proof, that any necessity existed such as was reflected in the Brogan 
Case, supra, requiring the contractors and subcontractors to furnish board 
and lodging for their employees. Therefore, under the authority of that 
case, the court erred in overruling appellants’ exceptions to the interven- 
tions based on grocery bills, and having overruled all exceptions, he again 
erred, when the facts developed, in submitting such issues to the jury. 
But we think the evidence fully sustains a necessity for the use of mules 


‘ 
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upon the work, and that the item of feed bills comes within the rule an- 
nounced in Hastings Co. v. Lowrance, supra. The court correctly over- 
ruled all exceptions against such items, and permitted them to go to the 
jury. However, on the whole record, as presented to us, we are unable to 
say what part of the claims of LaRue & Barron Company, L. E. Cook, 
and J. F. Ash as an assignee of L. E. Cook, were for groceries and how 
much for feed bills. The judgments then in favor of these parties will 
have to be reversed and their claims remanded for a new trial, with in- 
structions to the trial court to exclude all items listed on their interven- 
tions except those for feed. It appearing that the interventions of Athens 
National Bank, Jeff Lewis, and W. C. Maxwell are wholly for groceries, 
the judgment of the trial court in their favor is here reversed and judg- 
ment rendered against them. And it appearing that the interventions of 
B. F. Garlington and Robinson Bros, are entirely composed of feed items, 
it is ordered that the judgment of the trial court in their favor be af- 
firméd; and it further appearing that J. F. Ash intervened setting up an 
account for feed sold by him on which there was a balance due of $2,- 
070.60, as found by the jury, and on which judgment was entered in his 
favor, it is ordered that such judgment be affirmed. 

[7, 8] Unless excepted to, an allegation that certain interveners were 
assignees of claims for material sold by other parties to the contractors 
was sufficient. If the defendants desired a more particular statement of 
the nature and character of the assignments, their date, and whether oral 
or in writing, they should have demanded it by proper exceptions. We 
overrule all of appellants’ assignments of error on this point. But though 
the allegation was not excepted to, when it developed upon the trial that 
certain assignments were in writing, the court committed reversible error 
in receiving parol evidence of the contents of such assignments, in the 
absence of a proper excuse for not offering the originals. In Warren v. 
Sigmond Rothschild Co. (Tex. Civ. App.) 240 S. W. 1031, it was said: 


“In order to recover upon an assignment of a chose in action, it is 
essential that plaintiff establish: First, that there was a cause of action; 
second, that it was such a cause of action as could be assigned; and, third, 
that it has been assigned.” 


And in Standifer v. Bond Hardware Co. (Tex. Civ. App.) 94 S. W. 
144, it was said: 


“After having disclosed that the transfer was in writing, however, oral 
proof of the assignment would be rejected, on the ground that it was not 
the best evidence.” 


We have reversed the interventions by our order supra to which this 
assignment relates, but upon a new trial this portion of the evidence should 
be given effect. 

[9] The contractors and their surety were primarily liable to all who 
furnished material “required to complete the work” within the terms of 
the contract and bond. It follows then that the court did not err in giving 
holders of such claims judgment against appellants without requiring them 
first to exhaust their remedy against the subcontractors who purchased 
such material, : 

[10] The issue was raised that A. W. Perdue did the work and fur- 
nished the material which formed the basis of his intervention as a con- 
tractor and not as an employee of B. B. Johnson. While it appeared that 
Johnson was the owner of the teams and tools and was to receive from 
Perdue, as rent for such teams, all above a certain sum, yet Perdue was 
to have charge of the teams, do the work, pay all the expenses, collect for 
the service, and pay Johnson the balance, if any, above the agreed amount. 
Under this contract, he did the work, expended the money, and purchased 
the material which formed the basis of his intervention. No error was 
committed in submitting his claim to the jury, nor in its trial. Therefore 
the judgment in his favor is affirmed. 
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[11] The contract, construed in connection with the plans and speci- 
fications which were made a part thereof, provided that the original con- 
tractors could not sublet the work without the written consent of the state 
highway engineer. The fact that this consent was not secured, and that a 
large part of the work was done by subcontractors without that consent, 
did not release the United States Fidelity & Guaranty Company from its 
suretyship. This provision was for the protection of Henderson county 
and was not a condition of the suretyship of the United States Fidelity & 
Guaranty Company. By accepting the work of the subcontractors without 
protest, this provision was waived by Henderson county. The testimony, 
therefore, of J. M. Royal, one of the “special commissioners of the road 
bond,” and his two associates, to the effect that they did not require the 
subcontractors to secure the written consent of the state highway com- 
missioner, was not prejudicial to any interest or right of the surety com- 
pany. 

[12] While as an abstract proposition the court erred in permitting 
interveners to offer in evidence the compromise judgment between the 
contractors and Henderson county, it was an immaterial error, and on the 
facts of this case, as a matter of law, did not prejudice the rights of ap- 
pellants. The court correctly instructed the jury that appellants were lia- 
ble for all material required to complete the construction of the road. 
The only issue for the jury was the amount or balance due on each inter- 
vention for such material. On that issue, the admission of the compro- 
mise judgment could not have prejudiced appellants. 

[13] What we have just said disposes of appellants’ criticism of the 
following paragraph of the court’s charge: 


“You are charged that under the contract introduced in evidence signed 
by the county and Williams, Burk & Co. and the bond made by the United 
States Fidelity & Guaranty Company, is such a contract and bond as a 
cause of action can be maintained upon, and that if Williams, Burk & Co. 
failed to complete the road in accordance with such contract or failed to 
pay off the labor or material in the completion of such road, that both 
Williams, Burk & Co. and the surety company are liable to any party 
furnishing labor or material for building or constructing such road.” 


This charge was not upon the weight of the evidence, nor open to the 
construction that the jury were authorized to find in favor of an inter- 
vener even though his claim may have been paid in full. In this con- 
nection, we overrule all of appellants’ exceptions to the issues as submit- 
ted to the jury. They were not upon the weight of the evidence. 

Appellants specially plead that a novation was made in the contract 
after the execution of the bond, whereby a large amount of work within 
the corporate limits of the city of Athens was added to the original con- 
tract. This issue was properly submitted to the jury and found by it 
against appellants’ contention. The finding is fully supported by the evi- 
dence. 

Of course, appellants advance a sound proposition—and the court so 
charged the jury—when they say that the burden rested upon each inter- 
vener to show that the items sued for by him were actually used in the 
construction of the road. They attack the judgment in favor of many of 
the interveners on the ground that the evidence does not show that their 
supplies were used in the construction of the road. This assignment is 
directed against those interveners whose judgment we have reversed and 
remanded and those we have reversed and rendered, as well as the Hawn 
Lumber Company and the personal claim of J. F. Ash, whose judgment 
we affirmed. It is not necessary to discuss the evidence as to these inter- 
ventions which we have reversed and remanded and reversed and ren- 
dered. We think the testimony is sufficient, without quoting it, to raise 
that issue in favor of J. F. Ash. Appellants make the statement that no 
evidence was offered connecting the claim of Hawn Lumber Company 
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with the construction of the road. This statement is not controverted by 
the appellees, though they have filed a long brief herein. Therefore the 
judgment in its favor must be reversed and remanded, because without 
support. 

We sustain the cross-assignments of J. F. Ash, Hawn Lumber Com- 
pany, LaRue & Barron Company, Williford Lumber Company, and Dean 
Jackson, whereby they complain of the action of the court in refusing to 
submit certain of their claims to the jury. While the evidence was not 
conclusive on the issue that the items furnished by them were used in the 
construction of the road, we believe the issue was raised. 

What we have said disposes of all of appellants’ assignments of er- 
ror, and propositions thereunder, and appellees’ cross-assignments, in so 
far as we understand them in their relation to the several interventions. 
The judgment of the trial court is affirmed as to all interventions not dis- 
cussed by name. 

Affirmed in part, in part reversed and rendered, and in part reversed 
and remanded. 

On Motion For Rehearing. 


[14] We believe we erred in sustaining the cross-assignments of J. 
F. Ash, Hawn Lumber Company, LaRue & Barron, Williford Lumber 
Company, and Dean Jackson. While appellants answered these cross- 
assignments by a supplemental brief, in the vast volume of this record we 
overlooked this brief on the original consideration of this case. Appel- 
lants object to our considering these cross-assignments, on the ground 
that these appellees had not perfected an appeal from the judgment of the 
trial court denying them the relief which they now pray They were 
awarded judgments against appellants Williams, Burk & Co, for certain 
items set forth in their interventions, but were denied recovery on other 
items. Williams, Burk & Co. filed an appeal against the judgments in 
favor of these appellees, thereby bringing before this court for review all 
errors assigned and cross-assigned. Under our appellate procedure a suc- 
cessful party may cross-assign errors against the appellant without per- 
fecting an independent appeal. The rule is thus stated by 2 Michie’s 
Ency. Dig. of Texas Reports, p. 267: 


“The taking of the appellate proceeding by one party relieves his ad- 
versary of the necessity of taking like action and brings the judgment be- 
fore the appellate court for revision upon the complaints of both, and 
either has the right to point out errors in it prejudicial to him.” 


And again, on page 268: 


“Appellee may file and insist upon cross-assignments of error without 
giving appeal bond.” 


See, also, other authorities cited in connection with the rule. 

No judgment was entered against appellant United States Fidelity & 
Guaranty Company for any sum in favor of Dean Jackson and Williford 
Lumber Company. While it has appealed from that part of the judgment 
against it in favor of the other interveners, they did not attempt to ap- 
peal from the judgment in their favor against Jackson and Williford 
Lumber Company. As we understand our rules of appellate procedure, 
Jackson and Williford Lumber Company cannot cross-assign error against 
the United States Fidelity & Guaranty Company. Their only relief against 
the judgment denying them a recovery was by an independent appeal, 
which they did not attempt to perfect. 

18 Michie’s Ency. Dig. etc., p. 602, makes the following statement of 
the rule: : 

“Where a defendant appeals from a judgment for plaintiff, plaintiff 


must file a cross-appeal from a judgment for a codefendant before he can 
assign cross-errors complaining of the judgment for the codefendant.” 
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[15] Again, appellants object to our considering the cross-assignment 
of the Williford Lumber Company on the ground that its plea of inter- 
vention is not in the transcript. We think this omission on its part to 
have its plea included in the transcript bars us from reviewing its assign- 
ments. 

[16] But on their merits these assignments cannot be sustained. A 
part of the J. F. Ash intervention, based on the L. E. Cook account, was 
for money in the sum of $250 advanced to pay for the labor on highway 
No. 19. No showing is made that the laborers were a party to this trans- 
action, nor that they made an assignment of their labor claims to inter- 
vener. LaRue & Barron were denied a recovery for a $75 item of the 
Cook account held and pleaded by them, which was for money advanced 
to pay labor claims. These items were correctly excluded by the trial 
court. Under the facts as stated, the labor claims were extinguished when 
paid and cannot now be urged under the theory of an equitable assign- 
ment, Hess & Skinner v. Turney, 110 Tex. 148, 216 S. W. 621; Lion 
Bonding & Surety Co. v. First State Bank of Paris (Tex. Civ. App.) 194 
S. W. 1012. 

[17] The third cross-assignment is as follows: 


“The court erred in refusing to grant J. F. Ash judgment against J. 
A. McNeill in the sum of $245 for the reason that the jury found that 
J. A. McNeill owed J. F. Ash for this much feed purchased after McNeill 
ceased to work upon highway No, 19, and both J. F. Ash and J. A. Mc- 
Neill were parties to the suit.” 


Certainly it could not be said that there was any relation between 
Ash’s demand against McNeill and his demand against the appellants. 
Ash did not perfect any appeal against the ruling of the court denying him 
judgment against McNeill. The appeal by these appellants did not have 
the effect of removing to our jurisdiction the judgment denying Ash a 
recovery in so far as he asserted a demand against McNeill. Stewart v. 
Toler & Daniel (Tex. Civ. App.) 250 S. W. 274, and authorities cited 
supra. 

[18] The fourth cross-assignment is as follows: 


“The court erred in not granting Hawn Lumber Company a judgment 
against the defendant United States Fidelity & Guaranty Company in the 
sum of $265.35, instead of only $35.03, for the reason that the entire Hawn 
account was for lumber sold to the contractors for use in building high- 
way No. 19.” 


The eighth cross-assignment is as follows: 


“The court erred in refusing to grant judgment against the defendant 
United States Fidelity & Guaranty Company and in favor of Williford 
Lumber Company in the sum of $45.10 for the reason that the account 
— for material necessary in the prosecution of the work on highway No. 

All the statement made by appellees in support of these cross-assign- 
ments is as follows: 


“The contract itself stated that it was to cover all work, labor, im- 
plements, machinery, equipment and material required to complete the 
work. The bond was conditioned that the contractors should in all things 
‘well and truly perform all the terms and conditions of the contract.’ 

“From the pleadings and the evidence the court found that the con- 
tractors owed Hawn Lumber Company $265.35, but that only $35.03 was 
for lumber used in the building of the highway. The court further found 
that the remainder of the account was for lumber used to build forms for 
concrete, and that the surety company was not liable for lumber used to 
build forms. A motion for judgment against the surety company for the 
full amount was overruled. 
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“The court also found that Williams, Burk & Co. owed Williford 
Lumber Company $45.10 for material and granted judgment for this 
amount. And for the reason that it was for lumber for concrete forms 
overruled a motion asking for judgment against the defendant United 
States Fidelity & Guaranty Company.” 


Appellants make the following additional statement of the nature of 
these claims : 


“The only witness who attempted to testify with reference to this 
account (the account of the Hawn Lumber Company) was Dan Webster, 
and in his testimony he stated that the lumber in question was used for 
making dump boards, wagon beds, toolhouse and other permanent equip- 
ment of the party purchasing the same. * * * No, I don’t know what 
happened to any of this stuff after it left the yard. All I know is when 
I delivered it to the teams.” 


In reference to the claim of the Williford Lumber Company: 


“The only witness who attempted to testify with regard to same was 
R. L. Williford, and his testimony shows that all of these items consisted 
of lumber used to make gravel pits and a trapdoor to be used in loading 


gravel, all of which was permanent equipment of the party purchasing the 
same.” 


It would appear from the statements made by the parties to this ap- 
peal that the lumber furnished by the Hawn Lumber Company and the 
Williford Lumber Company became a part of the permanent equipment of 
the contractors, or was used only incidentally in building the road. There 
is no showing that it was entirely destroyed nor that it became a part of 
the permanent structure. For all we know, the contractors may have car- 
ried it away, or sold it or applied it to other uses. These appellees rested 
under the burden of showing that the lumber was material used in the 
construction of the road; that is, that it was entirely consumed in such 
work. The showing made does not meet that burden, and therefore the 
trial court correctly denied them a recovery. This conclusion is fully sus- 
tained by the following authorities: Southern Surety Co. v. National Lbr. 
Co., 73 Ind. App. 592, 122 N. E. 686; City Retail Lbr. Co. v. Title Guar- 
anty & Surety Co., 72 Wash, 300, 130 Pac. 345; Hess & Skinner v. Turney 
(Tex. Civ. App.) 207 S. W. 171; Beals v. Fidelity & Deposit mm. 76 App. 
Div. 526, 78 N. Y. Supp. 584, affirmed 178 N. Y. 581, 70 N. 1095 ; 
K. C., to Use of K. C. Hydraulic Press Brick Co., v. Scan 213 Mo. 
151, 112 S, W. 225; U. S., Use of Thos. Laughlin Co., v. Morgan (C. C.) 
111 Fed. 474; American Surety Co. v. Lawrenceville Cement Co. (C. C.) 
110 Fed. 717; Lanham v. Jacoby, 5 Pennewill, 576, 61 Atl. 871; United 
States Rubber Co. v. American Bonding Co., 86 Wash. 180, 149 Pac. 706, 
L, R. A. 1915F, 951; Nye-Schneider-Fowler Co. v. Bridges, 98 Neb. 27, 
151 N. W. 942; National Surety Co. v. U. S., Use of Pitts. & Buff. Co., 
228 Fed. 577, 143 C. C. A. 99, L. R. A. 1917A, 336; U. S. F. & G. Co. v. 
California-Arizona Const. Co., 21 Ariz. 172, 186 Pac. 502; Sherman v. 
American Surety Co., 178 Cal. 286, 173 Pac. 161. 

[19] The ninth and tenth cross-assignments are as follows: 


(9) “The court erred in refusing to grant Dean Jackson a judgment 
against the defendants Williams, Burk & Co, in the sum of $422.25, in- 
stead of only $25.75, and in refusing to grant judgment against defendant 
United States Fidelity & Guaranty Company in the sum of $422.25 as 
surety of Williams, Burk & Co., for the reason that the court found from 
the evidence that the work done by Dean Jackson was necessary in the 
prosecution of the work on highway No. 19, and the principal, Williams, 
Burk & Co., had by their contract agreed to pay for all labor required 
to complete the work, and the defendant United States Fidelity & Guar- 
anty Company guaranteed the faithful performance of the contract and 
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both Williams, Burk & Co. and their surety, United States Fidelity & 
Guaranty Company, are liable under the contract for the full amount of 
$422.25 for work done by Dean Jackson necessary in the prosecution of 
the work on Highway No. 19.” 

(10) “The court erred in refusing to grant Dean Jackson a judgment 
against the defendant Williams, Burk & Co. in the sum of $422.25 instead 
of only $25.75, and in refusing to grant judgment against defendant Uni- | 
ted States Fidelity & Guaranty Company in the sum of $422.25 as the 
surety of Williams, Burk & Co. for the reason that the court found from 
the evidence that the work was done by Dean Jackson, was necessary in 
the prosecution of the work on Highway No. 19, and the principal Wil- 
liams, Burk & Co. and their surety, United States Fidelity & Guaranty 
Company, are both liable for said work for the reason that the statute 
makes them liable and no party to the contract and no surety company 
can waive the provisions of the statute.” 


_ The only statement made by Jackson in support of these cross-as- 
signments, which are advanced in support of his intervention, is as fol- 
lows: 


“The court heard the pleadings and the evidence and found that Dean 
Jackson (a blacksmith) had done work upon tools and equipment neces- 
sary in the construction of highway No. 19, and amounting to the sum of 
$422.25. The court further found that only $25.75 of this amount had 
been done for Williams, Burk & Co. direct, and entered judgment against 
them for this amount, and refused judgment against them for the re- 
mainder, and also refused to enter judgment against the surety company 
for the $422.25 for the reason that the bond did not cover work on tools 
and equipment.” 


Appellants make the following supplemental statement: 


“The intervener, Dean Jackson, filed a claim in this suit, setting up 
various items in the nature of repair bills. His uncontradicted testimony 
was as follows: “This work was in the nature of repair work to their 
— tools and equipment that they were using out there on the 
road. 


The following authorities condemn this claim: Standard Boiler 
Works v. National Surety Co., 71 Wash. 25, .127 Pac. 573, 43 L. R. A. 
(N. S.) 162; Alpena ex rel. Besser v. Title Gty. & Surety Co., 159 Mich. 
329, 123 N. W. 1126; Alpena ex rel. O’Brien v. Title Gty. & Surety Co., 
159 Mich. 334, 123 N. W. 1127; Empire State Surety Co. v. Des Moines, 
152 Iowa, 552, 131 N. W. 870, 132 N. W. 837; U. S., Use of Briscoe, v. 
City Trust S. D. & S. Co., 23 App. D. C. 155; National Surety Co. v. 
U. S., Use of Pitts, & Buff. Co., 228 Fed. 577, 143 C. C. A. 99, L. R. A. 
1917A, 336. 

The proposition is thus discussed by the Supreme Court of Washing- 
ton in Standard Boiler Works v. National Surety Co., 71 Wash. 28, 127 
Pac. 573, 43 L. R. A. (N. S.) 162: 


“In none of our own cases, so far as we have been able to discover, 
have we discussed the item of repairs, but we find the general rule to be 
that no recovery can be had for machinery used in the prosecution of the 
work. ‘The contract presupposes that the contractor has and will fur- 
nish upon his own account the necessary tools, implements, and appli- 
ances with which to perform the work.’ Kansas City, Use of Kansas 
City Hydraulic Press Brick Co., v. Youmons, 213 Mo, 151, 112 S. W. 
25. The logical consequence of this holding is that repairs put upon such 
machinery do not come within the protection of the law. Empire State 
Surety Co. v. Des Moines, 152 Iowa, 531, 131 N. W. 870, 132 N. W. 837; 
Alpena ex rel. Besser v. Title Guaranty & S. Co., 159 Mich. 329, 123 N. 
W. 1126; Alpena ex rel. O’Brien v. Title Guaranty & So Co., 159 Mich. 
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334, 123 N. W. 1127; Alpena ex rel. Beaudrie v. Murray Co., 159 Mich. 
336, 123 N. W. 1128; United States, Use of Sica, v. Kimpland (C. C.) 93 
Fed. 403; United States, Use of Chapman, v. City Trust, S. D. & Surety 
Co., 23 App. D. C. 153; Philadelphia, Use of Taylor, v. Malone, 214 Pa. 
90, 63 Atl. 539; Beals v. Fidelity & D. Co., 76 App. Div. 526, 78 N. Y. 
Supp. 584. In United States, Use of Chapman, v. City Trust, S. D. & 
Surety Co., 23 App. D. C. 153, which involved the right to recover for 
repairs to a dredge used upon a public work, it was held: We regard the 
question as too plain to require any elaboration of argument. As well 
might the person who constructed the dredging machine in the first in- 
stance seek to hold the surety liable, as the person who afterwards makes 
repairs in order to constitute the machine what it ought to be. 


“Our conclusion is that a contractor is presumed to be prepared with 
machinery and appliances necessary to do his work; that such items are 
furnished upon his credit, and not upon the implied crerdit of the public; 
and that repairs, if made, will be paid out of the profits of the undertak- 
ing. ‘Certainly the city could not under any circumstances be subjected 
to the payment out of the contract price or otherwise for the working 
equipment procured by the contractor and used by him in carrying on 
the work. It cannot be assumed that the contract price for the work cov- 
ered, as a part of the cost, the purchase of the working equipment, which 
might have been previously used or might be subsequently employed by 
the contractor in carrying on other work of like character.’ Empire State 
Surety Co. v. Des Moines, 152 Iowa, 549, 131 N. W. 877.” 


[20] Appellants complain of our disposition of their propositions of 
error on the admission of evidence on the issue of assignments of the 
claims asserted by certain interveners. As we understand the record, we 
sustained appellants’ propositions in so far as the court heard parol evi- 
dence when it appeared that the assignments were in writing. We think 
the evidence clearly sustains the finding that the other interventions were 
held under equitable assignments. While the court may have erred in not 
requiring the interveners to plead more particularly the nature of their 
assignments, when the proof was offered on this issue, no suggestion of 
surprise was made. Thus it does not appear that appellants suffered any 
injury because of the ruling of the trial court on their special exceptions. 
In the original opinion we said that it was the duty of appellants to ask 
for a more particular plea by way of special exception. We are now 
conceding appellants’ contention that such exceptions were made by them, 
but are overruling their propositions under Rule 62a (149 S. W. x). 

Our judgment in disposing of this case is modified only to the extent 
of overruling all cross-assignments of error and affirming the judgment 
of the trial court in denying recovery to J. F. Ash, Hawn Lumber Com- 
pany, LaRue & Barron Company, Williford Lumber Company, and Dean 
Jackson on the matters asserted by their cross-assignments. 
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Lite} ° Bostick v. New York Life Ins. Co. 


LIFE. 


BOSTICK y. NEW YORK LIFE INS. CO. (No. 3953.) 


(United States Circuit Court of Appeals, Fifth Circuit. October 
27, 1922.) 


284 Federal Reporter, 256. 


1. INSURANCE — RECITAL IN POLICY OF PAYMENT OF PRE- 

MIUM PRIMA FACIE EVIDENCE ONLY. 

Possession of policies by insured or his beneficiary, and recitals therein 
of payment of the first premium, are prima facie evidence only of delivery 
of the policies and payment of the premium, and may be rebutted. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 


2. INSURANCE—EVIDENCE HELD TO SHOW THAT POLICIES 
HAD NOT BECOME EFFECTIVE BEFORE THE DEATH OF 
INSURED. 

Where the application for life insurance provided that the insurance 
should not be effective until the policies were delivered and accepted and 
first premiums paid during the lifetime of insured, undisputed testimony 
of the agent that insured took the policies for examination only, about 
four days before his death, but that he had not accepted them nor paid 
the premiums, held to overcome the prima facie evidence of acceptance 
and payment arising from possession of the policies by the wife of in- 
sured, who was beneficiary, and recitals of payment therein. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 


In Error to the District Court of the United States for the Northern 
District of Alabama; Wm. I. Grubb, Judge. 

Action at law by Kate H. Bostick against the New York Life In- 
surance Company. Judgment for defendant, and plaintiff brings error. 
Affirmed. 


Alex C. Birch and J. E. Johnson, both of Birmingham, Ala. (Weath- 
erly, Birch & Hickman, of Birmingham, Ala., and Gregg & Johnson, 
on the brief), for plaintiff in error. 

Frank Dominick, of Birmingham, Ala. (Stokely, Scrivner & Domi- 
nick, of Birmingham, Ala., and Louis H. Cook, of New York City, on 
the brief), for defendant in error. 


Before Walker, Bryan, and King, Circuit Judges. 


Wacker, C. J. The plaintiff in error, who was the plaintiff below, 
complains of the action of the court in instructing the jury to the effect 
that, if they believed the evidence, they could not find for her under two 
counts of the complaint, which claimed on two instruments alleged to be 
policies of life insurance, one for $5,000 and the other for $10,000, issued 
by the defendant to the plaintiff's deceased husband, Peter E, Bostick, 

Two instruments, purporting to be the policies alleged, to each of 
which was attached, and made a part thereof, the alleged insured’s written 
applications therefor, were put in evidence. Each of those instruments con- 
tained a recital to the effect that it was made in consideration of the pay- 
nrent in advance of a named sum, constituting the first premium, “the 
receipt of which is hereby acknowledged.” Each of the applications con- 
tained the following: 

35——Vol. LXI. 
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“It is mutually agreed as follows: (1) That the insurance hereby 
applied for shall not take effect unless and until the policy is delivered to 
and received by the applicant and the first premium thereon paid in full 
during his lifetime, and then only if the applicant has not consulted or 
been treated by any physician since his medical examination. * * * 
That only the president, a vice president, a second vice president, a secre- 
tary or treasurer of the company can make, modify or discharge contracts, 
or waive any of the company’s rights or requirements.” 


The plaintiff testified that the deceased delivered the two policies 
sued on to her either Wednesday or Thursday night prior to his death. 
The evidence showed that the deceased died on Monday, June 20, 1921, 
after an illness which prevented him from attending to business for three 
days prior to his death. 

Winston Roberts testified to the following effect: Several weeks 
prior to the date of Mr. Bostick’s death, witness, who was a soliciting 
agent of the defendant, took his applications for three policies of in- 
surance, including one ordinary life policy for $10,000, and one 15-pay 
policy for $5,000. Witness got the policies from the defendant on Wed- 
nesday or Thursday before Mr. Bostwick died. Late in the afternoon of 
Thursday, witness showed the two above-mentioned policies to the de- 
ceased at his office. Deceased asked witness to allow him to take the two 
policies home and look over them, and said he would see witness about 
Saturday. Thereupen witness turned over the two policies to the de- 
ceased for inspection. Deceased did not pay or promise to pay the pre- 
miums, though witness tried to get him to do so, and did not agree to 
take either of the policies. As to how the deceased got possession of the 
two instruments in question there was no evidence, other than the testi- 
mony of Roberts. In no way was his testimony impeached Uncontro- 
verted testimony showed that the deceased had consulted a physician since 
his medical examination. 

As above shown, by express stipulation between the defendant in- 
surance company and the applicant for insurance, the former was not 
to be bound unless and until the policy applied for was delivered to 
the applicant and accepted by him and the first premium thereon paid 
in full during his lifetime. The same stipulation showed also that the 
defendant consented to be bound “only if the applicant has not con- 
sulted or been treated by any physician since his medical examination.” 

[1] As the testimony of Roberts showed that there were not the 
delivery and acceptance of the polities and payment of the first pre- 
miums, which were required for the policies to become effective, that 
testimony justified the above-mentioned rulings, unless other evidence 
adduced was such as to make it incumbent on the court to submit to 
the jury the questions whether the policies were or were not so de- 
livered and accepted as to become effective, and whether the premiums 
were or were not paid. Possession of the policies by the insured and 
his wife was the only evidence of delivery. The above-quoted recitals 
of the'policies were the only evidence of the payment of the premiums. 
Such evidence is merely prima facie, and is subject to be rebutted by evi- 
dence showing that the contracts were never completed by absolute deliv- 
eries of the policies and by payment of the premiums. Hartford Fire Ins. 
Co. v. Wilson, 187 U. S. 467, 23 Sup. Ct. 189, 47 L. Ed. 261. 

[2] A recital in an undelivered policy of the payment to the maker 
of the stated amount of the first premium does not support an infer- 
ence that such payment was made, Where it is proved that the party 
named in a policy as the insured got possession of the instrument for the 
purpose of inspecting it, and that the contract was not completed by abso- 
lute delivery and acceptance, a finding that the policy became effective 
cannot properly be based on such proof. Under the evidence adduced a 
finding in favor of the plaintiff could not properly have been made without 
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discrediting the testimony of Roberts. The record dees not disclose the 
existence of any circumstances fairly warranting the rejection of that tes- 
timony as unworthy of belief. 

[3] The giving of the above-mentioned instructions is not a ground 
of reversal, if the trial court was warranted in concluding that it was 
clear that the evidence adduced was not such as to warrant a verdict 
in favor of the plaintiff, and that, if such a verdict were rendered, the 
defendant would be entitled to a new trial. Barrett v. Virginian R. Co., 
250 U. S. 473, 39 Sup. Ct. 540, 63 L. Ed. 1092; Fricke v International Har- 
vester Co., 247 Fed, 869, 160 C. C. A. 91. An examination of the record 
by.no means convinces us that the trial court was not fully warranted in 
so concluding. 

The above-stated conclusion makes it unnecessary to pass on the 
question whether, under the provision of section 4572 of the Code of 
Alabama of 1907, as construed in the case of Mutual Life Ins. Co. v. 
Mandelbaum (Ala. Sup.) 92 South. 441, the fact that the deceased ap- 
plicant for insurance consulted or was treated by a physician after his 
medical examination did or did not, by reason of the stipulation to the 
effect that the defendant consented to be bound only if the “applicant had 
not so consulted or been treated by a physician, keep the policies from be- 
coming effective, if such consultation or treatment was in regard to an 
ailment which did not increase the risk under the policies applied for. It was 
contended that the statute referred to made the effectiveness of the stipu- 
lation whereby, in the event stated, the defendant expressly withheld its 
consent to be bound, dependent upon the nature of the ailment which was 
the subject of the consultation or treatment, though the language of the 
stipulation did not express that meaning. 

As to other rulings complained of, it is enough to say that none of — 
them involved reversible error. 

The judgment is affirmed. 


BEASON v. SOVEREIGN CAMP, W. O. W. (7 Div. 192.) 
(Supreme Court of Alabama. Oct. 26, 1922. 
94 Southern Reporter, 123. 


4. INSURANCE—PLEA AVERRING FALSITY OF APPLICANT'S 
ANSWER AS TO DATE OF BIRTH AND CONSEQUENT AS- 
SESSMENT AT SMALLER RATE HELD SUFFICIENT. 


In an action on a benefit certificate, a plea averring that insured an- 
swered falsely in his application as to his age and the.date of his birth, and 
hence was assessed at a monthly rate materially less, than he was entitled 
to, was sufficient on demurrer. 


(For other cases. see Insurance, Dec. Dig. § 815[2].) 


8. INSURANCE— REPLICATION DENYING ATTENDANCE OF 
PHYSICIAN FOR ANY DISEASE “TENDING TO SHORTEN 
LIFE OR INCREASE RISK” HELD DEMURRABLE. 

In an action on a benefit certificate, a demurrer to a replication aver- 
ring that insured had not been attended by nor consulted a physician for 
five years preceding’ his application for any disease unknown to defendant 
“which might tend to shorten life or increase the insurer’s risk” was prop- 
erly sustained; the warranty averred in the plea to which the replication 
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was addressed not being dependent on the character or quality of the dis- 
ease or the cause for the attendance or consultation of a physician. 


(For other cases, see Insurance, Dec. Dig. § 723[6].) 


9. INSURANCE — REPLICATION DENYING INSURED’S EXCES- 
SIVE OR INTEMPERATE USE OF LIQUORS HELD INSUF- 
FICIENT ON DEMURRER. 

In an action on a benefit certificate, where defendant averred that in- 
sured falsely answered in the negative a question in his application as to 
whether he drank certain liquors, a replication denying such “intemperate 
or excessive” consumption thereof as would increase the risk was insuffi- 
cient on demurrer; the question importing no more than an inquiry as to 
the habitual, not occasional, consumption of such liquors. 


(For other cases, see Insurance, Dec. Dig. § 723[9].) 


10. INSURANCE — REPLICATION AVERT 
BIRTH WAS INSERTED IN APPLIC 
AGENT HELD DEMURRABLE., 

In an action on a benefit certificate, where defendant averred that in- 
sured, in his application, gave the date of his birth as a year later than 
the true date, a- replication averring that the clerk of the local camp in- 
serted or had inserted the date of birth when informed by insured that he 
did not remember the year was subject to demurrer, in the absence of an 
_averment of such clerk’s authority as agent to bind the order or alter its 
regulations; the warranty being effective without reference to the person 
writing in the answer. 


RING THAT DATE OF 
ATION BY INSURED’S 


(For other cases, see Insurance, Dec. Dig. § 724[2].) 


ll, INSURANCE — ACT HELD INAPPLICABLE TO INSURANCE 
CONTRACT CONSUMMATED PRIOR TO ITS ENACTMENT. 
Act Feb. 17, 1919 (Gen. Acts, pp. 118, 119), declaring fraternal benefit 

certificates incontestable on the ground of fraud in the application after 

two years, and providing that no misrepresentation or warranty therein 

shall defeat the contract unless intended to deceive or made concerning a 

matter increasing the risk, is not a procedural statute, the operation of 

which is limited to the remedy for its enforcement, but affects the contract 
itself, and hence is inapplicable to a contract consummated prior to its en- 
actment, 


(For other cases, see Insurance, Dec. Dig. § 745.) 


12. INSURANCE—GENERAL AFFIRMATIVE INSTRUCTION ER- 

RONEOUS, WHERE EVIDENCE IS NOT CONCLUSIVE. 

In an action on a benefit certificate, where the evidence and inferences 
therefrom as to the true date of insured’s birth, whether he was afflicted 
with cancer when the application was made, and whether he was then in the 
habit of drinking certain liquors, was not conclusive, the court erred in giv- 
ing a general affirmative instruction for defendant. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

13. INSURANCE — APPLICANT PRESUMED TO HAVE GIVEN 

TRUE DATE OF BIRTH. 


The presumption is that an applicant for a benefit certificate gave the 
true date of his birth. 


(For other cases, see Insurance, Dec Dig. § 817[2].) 


Appeal from Circuit Court, Cleburne County; A. P. Agee, Judge. 
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Suit by Minnie C. Beason against the Sovereign Camp of the Woodmen 
of the World. From a judgment for defendant, plaintiff appeals. Re- 
versed and remanded. 

Defendant’s plea No. 8 reads as follows: 


“L. T. Beason on, to wit, September 5, 1917, made a written application 
to join defendant order, which application constitutes a part of the contract, 
sued on and contains the following provision: ‘I hereby certify, agree, 
and warrant that all the statements, representations, and answers in this 
application, consisting of two pages, as aforesaid, are full, complete, and 
true, whether written by my own hand or not, and any statements made by 
me shall be warranties, and I agree that for any untrue statement or an- 
swer made by me in this application or to the examining physician, or any 
concealment of facts in this application, or to the examining physician, in- 
tentional or otherwise, my beneficiary certificate shall become void, and all 
rights of any person or persons thereunder shall be forfeited.’ Said Beason 
in said application made the statement that he was born on the 4th day of 
December, 1876. Defendant alleges that said warranty and statemnt was 
untrue, in this, that the said Beason was in fact born on the 4th day of De- 
cember, 1875; that at the time the said application was made the assessment 
rates of defendant were graduated according to the age and occupation o£ 
the applicant, and the said Beason, at the age of 41 years, the age at which 
he represented himself to be, took the rate of assessment of $3.75 per 
month; that at that time defendant’s assessment rates for applicants who 
were 42 years of age, which was the real and true age of Beason at that 
time, was $5 per month; that on account of the untrue representation of 
his age, as above set out, the said Beason induced this defendant to fix his 
assessment raté at $1.25 per month less than he was entitled to. Wherefore 
defendant is not indebted to plaintiff.” 


Merrill & Jones, of Heflin, for appellant. 
C. H. Roquemore, of Montgomery, for appellee. 


MCCLELLAN, J. The court, upon request, gave general affirmative in- 
struction for the defendant, appellee, in appellant’s acticn on a benefit cer- 
tificate, payable to appellant, issued in September, 1917, by the defendant, 
insuring the life of L. T. Beason who died of a form of cancer on April 
9, 1919, 

[1] The first amendment of the complaint—effected by substitution of 
three counts for the original complaint—included, along with a claim on the 
“policy.” a claim for $100 “towards the erection of a monument to the mem- 
ory of” the insured. Aside from the ground of demurrer taking the ob- 
jection of misjoinder of causes of action in one count, demurrer was not 
appropriate to test the sufficiency of the claim for $100, since only in ex- 
ceptional cases will demurrer lie to a part of a count. Ansley v. Bank, 113 
Ala. 477, 478, 21 South. 59, 59 Am. St. Rep. 122. 

[2] As for the objection of misjoinder, the counts do not on their face 
disclose that the cause of action based on the “policy” was a distinct cause 
of action from that declared on in respect of the $100 towards the erection 
of a monument. For aught that appears from the averments of these 
counts, the agreement to pay the $100 was expressed in the “policy” insur- 
ing Beason. The fourth count separately claimed the $100 in this form: 


“Count 4. And the plaintiff claims the other, further, and additional 
sum of $100, which the defendant agreed in writing as a part of the condi- 
tion of said policy to pay, in the following language, to wit: “There shall 
also be paid the sum of one hundred dollars for the erection of a monu- 
ment to his memory [meaning the memory of L. T. Beason, deceased], as 
provided in the constitution and by-laws of the society’—and that said 
amount is past due and unpaid.” 
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The judgment entry recites that demurrer to count 4 was sustained. 
There is no demurrer to count 4 in the transcript. The demurrers to counts 
1, 2, and 3 of the amended (substituted) complaint were filed September 
8, 1920; and count 4 was filed the next day, September 9, 1920. In view of 
the phrase quoted from the “policy” in count 4, wherein provisions in the 
order’s laws are specifically made an element of the definition of the obliga- 
tion to pay the $100 towards a monument, it cannot be affirmed that count 
4 was not demurrable on any ground; and hence, in the absence of the 
demurrer to count 4, error cannot be predicated of the action of the court 
in sustaining demurrer to count 4. When reference is had to appropriate 
provisions in the order’s constitution and by-laws, set out in the evidence 
and mentioned in count 4, it appears that neither the insured not his bene- 
ficiary was promised or assured the payment of this monument fund; the 
stipulation being that the order would pay that amount to the contractor 
erecting the monument. W. O. W. v. Burgess (Miss.), 31 South. 809; 
W. O. W. v. Woodruff, 80 Miss. 546, 32 South. 4. 

[3] Thirteen pleas were interposed. As to pleas 1 to 12, inclusive, 
plaintiff's demurrers were overruled. The single assignment of error on 
this feature of the case is this: 


“The court erred in overruling plaintiff's demurrers to defendant's 
pleas 2 to 12, inclusive.” 


This assignment, thus jointly assailing the action of the court, cannot 
avail appellant if any one of the pleas was not subject to the plaintiff's 
demurrer. Jordan v. Rice, 165 Ala. 650, 51 South. 517; Roach v. Wright, 
195 Ala. 333, 70 South. 271. 

[4] Whatever may be thought of some of them, all of the pleas were 
not bad. Plea 8, reproduced in the report of the appeal, will serve as an 
illustration. This plea set up breach of warranty, in this, that in the ap- 
plication the applicant made untrue answer as to the date of his birth and 
age; that he was in fact older than his answer disclosed; and that by 
reason of this untrue statement he was assessed at a monthly rate materially 
less than he was really entitled to. The plea was sufficient under the au- 
thority of Ala. Gold Life Ins. Co. v. Garner, 77 Ala, 210. In 1 A. L. R. 
463 et seq., the annotators have collected the decisions treating the subject. 
According to the established rules of this court, the appellant can take 
nothing under the joint assignment of error quoted ante. 

[5] Replication 1 to plea 2 was erroneously stricken on defendant's 
motion. In consonance with its view of the “policy’s” provisions with re- 
spect to the existing “good health” of the insured at the time of actual de- 
livery of the “policy,” the defendant averred that insured was not then in 
“good health.” The replication, traversing the pith of the plea, alleged the 
insured was in “good health” at the time averred in the plea. It was, in 
essence, a general replication, casting the burden of proof on the defendant 
under its plea 2, and should not have been stricken. Miller v. Johnson, 
189 Ala. 354, 66 South. 486. 

[6] The assignment of error with reference to the action of the trial 
court in sustaining defendant’s demurrers to replications 2 to 11, inclusive, 
is likewise joint. If any one of these replications was insufficient on de- 
murrer, the assignment cannot avail appellant. 

[7] Replication 2 was addressed to plea 3 only. Plea 3 averred breach 
of warranty, imported by the terms of the application, consequent upon 
applicant’s statement in the application “that he did not have or ever had 
had cancer or tumor, and that the statement was untrue, in that at the time 
applicant was afflicted with “cancer or tumor.” Replication 2 read: 


“(2) And in reply to defendant’s plea 3 the plaintiff says that on or 
about the 5th day of September, 1917, the said L. T. Beason did not have 
cancer or tumor, so far as he had any knowledge of; that on said Septem- 
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ber 5, 1917, the said L. T. Beason was in good health so far, and had not 
consulted any physician on account of his health, and was not advised and 
did not know that he was suffering from any symptoms of any disease 
that might impair his health.” 


The second ground of demurrer to this replication—the only other 
ground was general—was that “it is immaterial that said Beason did not 
know that he had cancer at the time he made the warranty, as alleged in 
the plea.” As appears, the demurrer confined its criticism to the imma- 
teriality of Beason’s want of knowledge of his affliction with cancer; 
whereas both the plea (3) and the replication (2) thereto denied Beason’s 
knowledge of his affliction with tumor, which growth is not necessarily can- 
cerous in any degree. The court erred in sustaining the demurrer to repli- 
cation 2 to plea 3; so, notwithstanding the absence of knowledge or notice 
on the part of applicant of his affliction with either cancer or tumor, or the 
absence of manifestations thereof discovered by him or by a physician con- 
sulted that was not necessary to effect a contradiction of the fact, made a 
warranty in the application and in the contract of which the application was 
a part, that he had neither “cancer no tumor” at the time he applied for 
membership and the insurance. 1 Bacon’s Life & Acci. Ins. (4th Ed.) § 288. 








On like considerations, though differently projected, the court erred in 
sustaining the demurrer to replication 3 to plea 4. The demurrer’s only 
ground, aside from a general ground, pointed a criticism that was applicable 
only to a part of the replication (3), the replication also carrying the ex- 
press averment that applicant was not afflicted with “cancer or tumor,” in 
denial of the allegation that he was so afflicted when the application was 
made. 

[8] Replication 4 was addressed to plea 5. This plea predicated a 
breach of warranty upon the denial in the application that the applicant con- 
sulted a physician or had been examined by a physician during the preced- 
ing five years, and averred the applicant had consulted or been attended by 
a physician “for some disease, but what disease is unknown to this de- 
fendant.” The replication was as follows: That Beason “had not been 
attended by and had not consulted any physician for any disease unknown 
to defendant which might tend to shorten life or increase the insurer’s risk.” 
The demurrer pointed out the immateriality of the replication’s concluding 
averment. The replication was d€murrable on the ground taken. 1 Bacon, 
§ 284, note 386; 25 Cyc. pp. 816-818. The warranty averred in plea 5 was 
not dependent upon the character or quality of the disease or the cause 
for the attendance or consultaion of a physician. 

[9] Plea 6 predicated an averment of breach of warranty upon the 
applicant’s untrue answer in the application to this question: “Do you 
drink wine, spirits, or malt liquors?” The answer was “No.” The plea 
averred that he did in fact drink such liquors “from time to time.” Rep- 
lication 5 replied that the applicant did not drink the liquors mentioned 
“excessively or intemperately * * * such as would increase the insurer’s 
risk at the time the said benefit certificate was issued or appMcation there- 
for made.” The demurrer objected, in substance, that a breach alleged in 
the plea (6) was consummated notwithstanding the drinking was not in- 
temperate or excessive, increasing the risk. For the purpose of passing 
upon the demurrer, the sufficiency of this replication’s averments depends 
upon the scope and effect of the warranty alleged in plea 6. The scope 
and effect of the question and answer, as warranties, are subject to con- 
struction. The question imported no more than an inquiry as to the habitual, 
not the occasional, consumption of the liquors mentioned. Van Valken- 
burgh v .American, etc., Co., 70 N. Y. 605; Mutual Life Ins. Co. v. Simp- 
son (Tex. Civ. App.) 28 S. W. 837, 839, citing other authorities; 1 Bacon, 
§ 285, p. 545. Had the replication confined its averment to a denial of ap- 
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plicant’s habitual, not occasional, consumption of the liquors mentioned in 
the question, rather than an allegation denying such intemperate or exces- 
sive consumption as increased the risk, the replication would not have been 
subject to the demurrer. 

[10] Replication 6 was addressed to plea 7. Plea 7—similar in nature, 
though not so full as plea 8, to which reference has been hereinabove made— 
asserted a breach of warranty with respect to the date of applicant’s birth. 
It averred that in the application he gave December 4, 1876, as the date of 
his birth; whereas the true date of his birth was December 4, 1875, a year 
earlier. Replication 6 to this plea (7) was as follows: 


“(6) The plaintiff in reply to defendant’s plea No. 7 states that on 
the 5th day of September, 1917, when the said L. T. Beason’s application 
was made to join defendant and for sai¢ benefit certificate, that W. H. Mor- 
rison, who was the clerk of the Camp No. of Cleburne County, Ala., 
of the Sovereign Camp of the Woodmen of the World, filled out or had 
filled out the application of said L. T. Beason; that said Morrison asked 
the same L. T. Beason the date of his birth, whereupon the said L. T. Bea- 
son stated December 4; that said Morrison asked the said Beason his age, 
whereupon the said Beason answered 41 years; that said Morrison asked 
the said Beason the year in which he was born, whereupon the said L. T. 
Beason stated he did not remember, when the said Morrison said he would 
figure it out and see for himself, which he did, and that the result of said 
Morrison’s finding as to his figures were not read over to the said Beason; 
that in writing down the figures which the said Morrison made or had made 
he was acting as agent of the defendant, and not of L. T. Beason, and the 
said defendant is thereby estopped to complain at the mistake made on ac- 
count of any mistake as to the age of the said L. T. Beason,” 





The replication was subject to the demurrer. The warranty averred 
in plea 7 was, aecording to the terms employed in the application, effective 
without reference to the person writing in the answer. The replication did 
not aver Morrison's possession of authority as agent to bind the order or 
to alter its regulations. Woodmen, etc., v. McHenry, 197 Ala. 541, 73 
South. 97. 

[11] The act approved February 17, 1919 (Gen. Acts, pp. 118-119), is 
without application to the contract of insurance here declared on, which 
was consummated in September, 1917; two years prior to its enactment. 
The act of 1919 is not a procedural] statute. Its effect is upon the contract 
itself. Its operation is not limited to remedy for enforcement. It can only 
apply to contracts entered into subsequent to its enactment. Replications A 
and B, drawn with a view to availing of provisions of the act of 1919, were 
inappropriate. 

[12] Upon the issues (a) whether the true date of applicant’s birth 
was December 4, 1876, or 1875, and (b) whether the applicant was afflicted 
with cancer when the application was made, and (c) whether at the like 
time the applicant was in the habit of drinking one or more of the liquors 
specified in the pleading, the evidence, as well as inferences therefrom, was 
not conclusive; and the court erred in giving general affirmative instruction 
at defendant’s instance. 

[13] There was a presumption that the applicant gave, in the applica- 
tion, the true date of his birth. Ala. Gold Life Ins. Co. v. Mobile, etc., Co., 
81 Ala. 329, 331, 1 South. 561. 

[14] The certified copies of the constitution and by-laws were prop- 
erly admitted in evidence. Gen. Acts 1911, § 8, p. 703. 

The judgment is reversed, and the cause is remanded. 

Reversed and remanded. 


Anderson, C. J., and Somerville and Thomas, JJ., concur. 
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SOVEREIGN CAMP, W. O. W., v. BLANKS et at. (7 Div. 273.) 
(Supreme Court of Alabama. Nov. 16, 1922.) 


94 Southern Reporter, 554. 


1. INSURANCE — SUSPENSION FOR NONPAYMENT OF DUES 
HELD UNDER BY-LAWS TO DEFEAT RECOVERY ON CER- 
TIFICATE, 

Where the constitution and by-laws of a fraternal insurance order pro- 
vided that a member was suspended if the assessments were not paid by 
the first day of the month following that in which they became due, and 
that during such suspension his beneficiary certificate should be void, there 
can be no recovery on the certificate where it was undisputed that the 
assessments for the two months preceding that in which the member was 
killed had not been paid. 


(For other cases, see Insurance, Dec. Dig. § 750.) 


2. INSURANCE — LOCAL CLERK CANNOT ACCEPT PAYMENT 

OF ASSESSMENTS BY DELIVERY OF CHATTELS. 

The clerk of the local camp of a fraternal insurance order has no 
authority to accept the payment of dues in merchandise, chattels, or choses 
in action, so that the delivery by insured to the clerk of a cow, in consid- 
eration of which the clerk agreed to assume the payment of the member’s 
assessments, was merely a personal transaction between them, and not the 
payment of the assessments. 


(For other cases, see Insurance, Dec. Dig. § 753[1].) 


3. INSURANCE—AGREEMENT OF LOCAL CLERK TO PAY AS- 
SESSMENT IN PAYMENT FOR COW IS NOT BINDING ON 
ORDER. 


The agreement of the local clerk of a fraternal insurance order to pay 
the assessments of a member as they fell due in return for the delivery 
of a cow by the member to the clerk is not binding upon the order, in the 
absence of any proof that it knew or acquiesced in the agreement, so there 
was nothing upon which to rest either the doctrine of estoppel or of rati- 
fication. 

(For other cases, see Insurance, Dec, Dig. § 755[2].) 


Miller, J., dissenting. 


Appeal from Circuit Court. Clay County; W. L. Longshore. Judge. 

Action by Sam Blanks and others against the Sovereign Camp of the 
Woodmen of the World. From a judgment for plaintiff, defendant ap- 
peals, Reversed and remanded. 


C. H. Roquemore, of Montgomery, for appellant. 
R. G. Rowland and Lackey, Pruet & Glass, all of Ashland, for appel- 
lees. 


Per CurtAM. Suit by appellees against appellant upon a beneficiary 
certificate issued by the Sovereign Camp, Woodmen of the World, upon 
the life of one William E. Blanks, dated March 4, 1916. Blanks was ac- 
cidentally killed on June 7, 1919. The cause was tried upon the plea of 
general issue and special pleas setting up default in the payment of dues 
by Blanks, and that he was thereby suspended, and that the certificate be- 
came null and void under the laws of the order. There was verdict and 
judgment for the plaintiff, from which the defendant has prosecuted this 
appeal. 
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[1] The evidence is without dispute that both the April and May 
assessments of the year 1919 had not been paid by Blanks. Under the 
laws of the order the dues were payable the Ist day of each month, and 
if not paid by the Ist day of the following month the member was held 
suspended—the constitution and by-laws thereof providing that “during 
such suspension his beneficiary certificate shall be void.” There are other 
provisions in regard to reinstatement not necessary to mention, as there 
is no contention any effort was made for reinstatement. Many of the 
provisions of the constitution and by-laws of this organization are found 
set out in Sovereign Camp, W. O. W., v. Adams, 204 Ala. 667, 86 South. 
737 and need no restatement here. Without more, therefore, under the 
undisputed proof above referred to, the plaintiffs could not recover. Sov. 
Camp v. Gay, 207 Ala. 610, 93 South. 559, 

{2] To avoid this result, as is disclosed in the opinion of Justice 
Miller, to whom the cause was originally assigned, the plaintiffs rely upon 
a private agreement claimed to have been entered into between Blanks, the 
insured, and one Garrison, the clerk of the local camp. There was evi- 
dence tending to show that insured sold to Garrison a cow at $75, and the 
evidence for the plaintiffs tends to show that Garrison agreed to meet the 
installments of assessments upon this certificate as they fell due; to use 
in substance, the language of one of the witnesses, he assumed the pay- 
ment thereoef. It was without dispute, however, that this was purely a 
personal matter and a personal debt, in which the defendant order was 
without interest, and of which it had no notice. The evidence in regard 
to this private transaction and agreement was strenuously objected to by 
the defendant, but the objection was overruled. In this the court erred. 
The clerk of the local camp had no authority to accept the payments of 
dues in merchandise, chattels, or choses in action, but only in money. 31 
Cyc. 1371. The constitution and by-laws contemplated the payment of 
these dues in money only. The local clerk had no authority to waive 
these provisions of the constitution and by-laws of the order, W. O. W. 
v. Maynor, 206 Ala. 176, 89 South. 751; Sov. Camp v. Gay, supra. Sov. 
Camp v. Tucker, 206 Ala. 562, 90 South. 801; Sov. Camp v. Allen, 206 
Ala. 41, 89 South, 58. 

[3] The agreement of the local clerk to pay these assessments as they 
fell due was not binding upon the order. There is no pretense that the 
defendant order, knew of or acquiesced in any such agreement, and noth- 
ing upon which could rest either the doctrine of estoppel or ratification. 
The Court of Civil Appeals of Texas in Sov. Camp v. Wagnon, 164 S. 
W. 1082, speaking to a question analogous to this phase of the case, said: 


“It was no defense that the clerk of the local camp agreed to pay the 
assessments when due, or notify Mrs. Wagnon in case he should decide 
not to do so, because under the by-laws of said order he had no authority 
to do that. Besides this, it does not appear that the Sovereign Camp had 
any notice of any such agreement on his part. Such an agreement, if any, 
in the absence of such notice, was not binding upen the order.” 


The majority of the court therefore are of the opinion that the evi- 
dence in regard to this private agreement was subject to the objections 
interposed thereto, and that under the undisputed proof the defendant was 
entitled to the affirmative charge, 

Let the judgment be reversed, and the cause remanded. 

Reversed and remanded. 


Anderson, C. J., and McClellan, Sayre, Somerville, Gardner, and 
Thomas, JJ., concur. 


Miter, J. (dissenting). This is a suit by Sam Blanks and others, 
minors, by their next friend, Mrs. Ida Blanks, against the Sovereign Camp, 
Woodmen of the World, upon a fraternal benefit certificate for $3,000 is- 








Life. ] Sovereign Camp, W. O. W., v. Blanks. 555 


sued by the defendant on the life of W. E. Blanks. There was judgment, 
on verdict of the jury, for $3,550.66°/, in favor of plaintiffs, and the de- 
fendant appeals. 7 

The cause was tried on pleas of general issue, and that under certain 
parts of the constitution and by-laws of the defendant, which are set out 
in the plea, the certificate of insurance was null and void for ngnpayment 
of the assessment by W. E. Blanks -for the month of April, 1999, as the 
contract, constitution, and by-laws required, and that he was suspended 
on May 1, 1919, for nonpayment of the April, 1919, assessment, that he 
was never reinstated, and the certificate was void at the time of his death. 

The court did not err in permitting the certificate of insurance to be 
introduced in evidence. There was no plea denying its execution. The 
complaint as amended was substantially in Code form. It sufficiently de- 
scribes the certificate, and the certificate introduced corresponds with the 
description of it in the complaint. The complaint avers it was payable 
to Arrie M, Blanks; that she is dead, and plaintiffs are her and W. E. 
Blanks’ minor children, and they are her only heirs at law; that there is 
no administrator of her estate, and there is no necessity for an adminis- 
tration of it, as she owed no debts and left no property at her death, ex- 
cept this certificate of insurance. Form 12, p. 1196, Code 1907; Norwich 
Union Fire Ins. Co. v. Prude, 145. Ala. 297, 40 South. 322, 8 Ann. Cas. 
121; Sov. Camp, W. O. W. v. Pritchett 203 Ala. 33, 81 South. 823. 

William E. Blanks, the assured, was accidentally killed on June 7, 
1919. 

The court did not err in admitting in evidence the letter dated July 
5, 1919, written by the Sovereign Commander of defendant to W. E. 
Blanks, the deceased (assured), stating he was suspended for nonpayment 
of installment No. 5 for May, 1919. It contradicted the testimony and’ re- 
port of John L. Garrison, the defendant’s witness and clerk of the Line- 
ville Camp, that Blanks was suspended for nonpayment of his April, 1919, 
assessment. The evidence without cenflict shows that the assured had paid 
all of his dues and assessments promptly up to and including the month 
of March, 1919. His monthly dues under this certificate were $3 payable 
on the first of each month. Did he pay $3 for April before the Ist of 
May, and $3 for May before the Ist of June, 1919, or is the defendant 
prevented by its custom and cenduct, through its authorized agent, acting 
in scope of his authority, in collecting the assessments of assured, under 
the circumstances as presented by evidence of plaintiffs to claim that 
Blanks’ assessments for those two months were not paid to its agent by 
the assured within the time required? These are the questions presented 
by this record. 

Section 109 of the constitutien and by-laws of. the defendant reads in 
the part applicable as follows: 


“If he [the assured] fails to make any such payment on or before 
the first day of the month following, he shall stand suspended and during 
such suspension, his beneficiary certificate shall be void.” 


Section 69 of the constituticn and by-laws provides that its by-laws 
and constitution “shall constitute a part of the beneficiary contract be- 
tween this society and the member.” If Blanks failed to pay his dues, 
$3 per month, for April or May, or both, before his death as the constitu- 
tion and by-laws provided, he became thereby suspended, and his certifi- 
cate of insurance was rendered null and void. 


The defendant contends that the assured did not pay his $3 dues for 
April before the Ist of May, and did not pay his $3 dues for May before 
the lst of June, 1919; that when he died on June 7, 1919, he owed $6; that he 
was suspended for nonpayment of the $3 for April, 1919, and his certifi- 
cate of insurance was therefore null and void; and the evidence of the 
defendant tended to establish these contentions. 
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There was. evidence for plaintiff that John L. Garrison was clerk ot 
defendant’s camp at Lineville, of which Blanks was a member, for sev- 
eral months prior to the death of the assured. , It is indefinite as to how 
long he was the clerk. During the time he was clerk there was evidence 
that Blanks sold him individually a cow for $75; that the $75 was not paid 
to the assured, but it was kept by Garrison for the purpose and under 
agreemet# with him to pay his assessments or premiums monthly out ot 
it to the defendant as long as it would last. Four installments were paid 
out of it by Garrison to the defendant. These four installments for four 
months were the four months just prior to April, 1919. In March, April, 
May, and June there was still much more than enough money in the hands 
of Garrison to pay the assessment for April, May, and June, 1919. There 
was evidence by John L. Garrison, the clerk, witness of defendant on 
cross-examination by plaintiff, as follows: 


“TI did not agree to pay the installments for him out of the $75. * * * 
I did not pay any installments for him out of money I had of his in my 
hands. I paid four installments for him out of money I was owing him. 
I had no agreement with Blanks that the money I had in my hands would 
continue to pay these dues. No such agreement was ever entered into, 
and never existed. * * * I had no conversation in there in substance 
as you have inquired about if you hold me to a strict construction. I did 
agree for a stipulated time, but not to keep it up. I did agree for a 
stipulated time, until Blanks notified me not to pay any more,” 


There was evidence by Garrison also that prior to April, 1919, Blanks 
notified him (the clerk) to pay no more assessments out of these funds 
in his hands, and that he needed and wished the money paid to him or 
note given for it; and there was other evidence, not necessary for us to 
set out in this opinion, from which the jury could reasonably infer that 
no such notice was given Garrison by Blanks. The evidence is without 
conflict that no demand was made for it. Garrison never paid any of the 
money to Blanks, never gave him any note fer it, and still owes all of it, 
except the four installments paid by him for Blanks to the defendant. 
The plaintiff insists that the report of the suspension of Blanks for non- 
payment of his April assessment by the clerk of the camp, Garrison, was 
false; that it was made by him after he heard of the death of Blanks, 
and was designedly made to aid defendant in defeating recovery on the 
policy, and to shield himself in his negligent failure to perform his duty 
in sending in the April and May assessments as per his agreement with 
Blanks, and as the constitution required. This was for the consideration 
of the jury under the entire evidence in the case. 

Under section 112 of the constitution and by-laws of the defendant, 
the camp clerk must make monthly reports and remittances to the Sover- 
eign Camp on or before the 5th of each month for the previous month. 
The report for April should have been made on or before the 5th of May. 
None was made by Clerk Garrisen. The report for May should have been 
made on or before the 5th of June. None, was made. Blanks died on 
June 7, 1919. Camp Clerk Garrison knew of it. This clerk of the camp 
makes report dated June 4, 1919, to the Sovereign Camp; it reaches Omaha, 
Neb., the home office of defendant on June 11, 1919. It was a report for 
April. It shows 72 members of that local camp, $89.89 due Sovereign 
Camp, W. E. Blanks suspended for nonpayment of $3, April assessment. 
No funds were remitted with it. It appears the entire camp was sus- 
pended by the defendant on the report; but the funds due the Sovereign 
Camp were by this clerk afterwards remitted, and the camp was reinstated. 
It has indorsed on it “Camp Reinstated.” We find no evidence showing 
how long it would take this report to go by mail from Lineville to Omaha, 
Neb. This was material; it bears on the intent and purpose of the clerk, 
Garrison, in making the report, tending to show when it was made, before 
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or after death of assured. This section (112) of the by-laws and con- 
stitution of the defendant also stated: 


“If any camp through its proper officers fails to remit the Sovereign 
Clerk as required to be done above, on or before the last day of that 
month, the camp and all its members shall stand suspended and shall not 
be reinstated until payment of all meney due from said’ camp to the Sove- 
reign Camp shall have been received and accepted by the Sovereign Clerk. 
Provided that such suspension shall not render void the certificate of mem- 
bership held by any member until the expiration of the full time for which 
he has paid assessment and dues.” 


This court in Sovereign Camp, W. O. W., v. Adams, 204 Ala, 667, 86 
South. 737, declared: 


“That policies of insurance are prepared by companies with ‘care and 
skill to limit liability as much as possible; * * * all provisions of such 
policies are strictly construed against the assurer and favorable to the as- 
sured, especially so with reference to forfeiture provisions and clauses.” 


See ‘7 Mayfield Dig. p. 445. 

Sec. Life Ins. Co. v. Bates, 144 Ark. 345, 222 S. W. 740, is a case 
similar in many respects to this one. Wirt was the agent of the insurance 
company with authority to collect the premiums on the policy; and he was 
also the credit man of the firm that had agreed to furnish the money to 

-pay the premiums on the policy. The assured was killed in battle in 
France, and the additional premium under the War Risk clause of the 
policy was not collected by Wirt and paid to the Insurance Company before 
his death, and the cempany was defending on that ground. The court said: 


“Wirt was the credit man for a mercantile firm in Dardanelle and had 
authority to say when and how much money would be paid by the firm for 
each customer. He agreed with the insured and his brethers to take care 
of the premiums on his policy and to pay them to the company and charge 
the Bates brothers with them on the books of the mercantile company. 
Of course, in making the payment to the insurance company he was acting 
as agent of the Bates brothers, but in receiving the money he was acting 
as agent of the insurance company. The Bates brothers made an arrange- 
ment in advance with the mercantile company to secure the money and 
Wirt promised to apply it to the payment of the premiums as they fell 
due. But the insured and his brothers were justified in believing that Wirt 
would pay the second premium when it fell due, and that he would pay the 
* * * additional premiums under the war risk clause. They had made 
arrangements for the money with the mercantile firm of which Wirt was 
the credit man and he agreed to send the money in to the insurance com- 
pany. As general agent of the company, he had the authority to receive 
the money and send it. in. The money was there under his control all the 
time, and he had nothing to do but send it in to the company. Therefore 
the court was justified in finding that the insured had done all that was 
necessary for him to do with regard to paying his premium. New York 
Life Ins. Co. v. Allen, 143 Ark. 143, and Sovereign Camp, Woodmen of 
the World, v. Newsom, 142 Ark. 132.” 


In Sov. Camp, W. O. W., v. Newsom, 142 Ark. 145, 219 S. W. 763, 14 
A. L. R. 914, the Supreme Court of Arkansas wrote this, which we ap- 
prove, and which is applicable to the evidence or some of its tendencies 
in this case: 


“Since the clerk of the local camp must be regarded as the agent of 
the Sovereign Camp in the matter of collecting assessments and reporting 
the standing of members to the Sovereign Clerk, the knowledge of the 
agent, acquired in the discharge of his duties, was the knowledge of ap- 
pellant. Appellant, therefore, must be held to have known that when the 
time came for the payment of Newsom's dues for the month of March he 
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had on deposit in the Bank of Portland funds with which to pay such dues, 
and that such assessment would have been promptly paid at the time same 
was due but for the neglect and fault of appellant’s own clerk and agent 
in collecting the same according to the method and custom which the agent 
had adopted in collecting or receiving the payment of dues and making 
his reports.” 


“It appears from the undisputed facts of this record that money was 
on deposit in the Bank of Portland for the purpose of paying the assess- 
ments of Newsom at the time when they became due under the laws of ap- 
pellant. The laws of the order nowhere prescribe the method which the 
clerk should pursue in collecting the assessments. That was left entirely 
with him, and he adopted the method of collecting same, as we have shown, 
by draft, with his receipt attached, on the bank where the money was de- 
posited to pay the same. He also adopted (for his own convenience, not 
Newsom’s), the custom of making his remittances and report after the 5th 
of each month. It occurs to us that the case is precisely the same in legal 
effect as if Newsom had tendered to the agent of the appellant, duly au- 
thorized to collect menthly assessments, the amount of such assessment 
at the time the same was due, and that the agent failed or refused, for 
some reason, no matter what, to receive the same and report to his prin- 
cipal, as was his duty to do on the 5th of each month, 

“In Royal Circle of Friends v. Paine, 103 Ark. 171, 146 S. W. 142, 
we held that ‘where a member of a mutual benefit association tenders his 
dues or asessments to the proper officers of the association, and the tender 
is refused, there can be no forfeiture of his rights for nonpayment of 
dues and assessments. 

“As we view the facts, it must be held as a matter of law that, so far 
as Newsom was concerned, he had paid his March dues; which is but an- 
other way of saying that the appellant is estopped, by the conduct of its 
duly authorized agent, acting within the scope of his authority, from as- 
serting that such assessment was not paid.” 


John L. Garrison was the clerk of the local camp of which Blanks was 
a member. He, in collecting the assessment from the members, and in 
reporting the standing of the members to the Sovereign Camp, was the 
agent of the defendant. 

It was competent for plaintiff to show that Garrison had in his hands 
funds or money of the assured, which he was ready to settle, an amount 
more than sufficient to pay all dues to the company at the time of his death, 
and out of these funds he had paid four, months’ installments of dues to 
the defendant for the assured. There was evidence that Garrison had 
agreed with Blanks to pay from the $75 fund in his hand belonging to 
Blanks the monthly assessments as long as it lasted, and that he was ready 
to pay it; and there was evidence to the contrary. This was relevant and 
competent evidence. The evidence of the plaintiff tended to show there 
was in the hands of the clerk, Garrison, personally, sufficient money to pay 
all of his dues and assessments to the company for April, May, and June, 
1919; that Garrison had agreed with him to pay these dues and’ assess- 
ments to the company out of this money; and that Garrison was ready, 
willing, and able to pay them as and when they matured, and that Blanks 
relied and depended on his paying them, but he failed to do so. For four 
consecutive months Garrison had previously paid them under this arrange- 
ment and agreement with assured. This evidence, if believed by the jury, 
was in the nature of a tender and delivery of the assessments by the as- 
sured to the agent of the defendant, who was authorized to collect the as- 
sessments, which the agent failed to remit to the defendant. The defend- 
ant’s agent, Garrison, the clerk of the local camp, was authorized to col- 
lect and remit to the company these assessments against Blanks for April, 
May, and June, 1919; if Garrison during that time had in his possession 
or control sufficient money of Blanks to pay all of the three assessments 
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to the company, and if Garrison was ready, willing, and able to pay the 
assessments as they matured; and if he and assured had agreed for the 
money to be applied to the payment of the assessments, and the assured 
relied and depended on Garrison in that way paying them, and Garrison, 
the collecting agent, had under this arrangement paid defendant four as- 
sessments and failed to remit the assessments of assured to the company 
for April, May, and June, 1919, then, under such circumstances, the de 
fendant could not claim the assessments were not paid to its agent Garri- 
son, and the certificate or contract of insurance would not be forfeited for 
nonpayment of the assessments. If, however, the assured, after the four 
payments were made to defendant from this fund by Garrison, directed 
Garrison, as defendant’s evidence tended to show, to pay no more assess- 
ments from this fund, that it must be paid to him, and-not to the company, 
then the certificate of insurance would be forfeited for the nonpayment 
of the assessments, unless they were paid in some other way, as and when 
the constitution and by-laws of the company require. Sov. Camp, W. O. 
W., v. Newsom, 142 Ark. 132, 219 S. W. 759, 14 A. L. R. 903. 

The trial court under the evidence did not err in refusing to give the 
general affirmative charge with hypothesis for the defendant. 

The trial court erred when it permitted the plaintiffs to ask. the wit- 
ness J. C, Blanks this question over objection of defendant: 


_ “Now on the day prior to his death I will ask if you had a conversa- 
tion with him (the assured) in reference to his Woodmen policy, while 
you were unloading coal at Lineville?” 


There was no evidence that Garrison, the agent of defendant, was 
present during the conversation called for, and this evidence, without the 
presence of defendant or its agent Garrison, would be clearly hearsay and 
inadmissible (Brooklyn Life Ins. Co. v. Bledsoe, 52 Ala. 538); but this 
error was without injury as the conversation with the deceased does not 
appear in the record. That question was answered by the witness as fol- 
lows: 

“Yes, sir; on the day before his death brother and I unloaded a car 
of coal and there had been an insurance’: man asking me to take some in- 
surance.” 


Section 3C of the constitution or by-laws of the defendant reads as 
follows: 


“In the event of the death of all the beneficiaries designated before the 
death of the member, if no new designation had been made, the benefit 
shall be paid to the surviving widow and surviving children of the mem- 
ber, share and share alike, provided such widow shall not be entitled to 
any benefit if she shall have been divorced.” 


This certificate of insurance named Arrie M. Blanks, wife of William 
E. Blanks, as the beneficiary. She was the sole beneficiary. She died on 
October 18, 1917. William E. Blanks, the assured, died June 7, 1919. After 
the death of his wife, Arrie W. E. Blanks married again, and at his death 
left a widow. named Ida Blanks, and the six minor children. The six 
minor children are parties plaintiff by said Ida Blanks, as next friend; 
but Ida Blanks, the widow, is not personally a party plaintiff. She should 
be. Under section 3C of the constitution and by-laws, which are made 
a part of the contract or certificate of insurance, she and the six minor 
children are the beneficiaries, as there is no evidence that the assured after 
the death of Arrie Blanks designated any other beneficiary. 


Section 2489, Code 1907 provides: 


“Actions on promissory notes, bonds, or other contracts, express or 


implied, for the payment of money, must be prosecuted in the name of 
the party really interested,” etc. 
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This applies to certificates of insurance like the one described and 
sued on in this case. The widow of W. E. Blanks is one of the benefi- 
ciaries in the certificate of insurance sued on, and she is one of the parties 
really interested and is not a party plaintiff in the case. There was a ver- 
dict and judgment for the entire amount, including interest due under the 
certificate, $3,550.66’/,, in favor of the plaintiffs, They are not entitled 
to all of it; but this question is not presented in any way that will require 
us to pass on it. 

I cannot agree that under the evidence in this case the defendant was 
entitled to the affirmative charge. In my opinion it was a question for the 
jury to decide under the conflicting testimony and its tendencies, on the 
material issue, and | therefore respectfully dissent from the conclusion 
reached by the other justices of this court. 


JOHNSON v. MUTUAL LIFE INS. CO. OF NEW YORK. (No. 3173.) 
(Supreme Court of Georgia. Dec. 15, 1922.) 


115 Southeastern Reporter, 14. 


Syllabus by the Court. 
1. INSURANCE — CONSTRUCTION MOST FAVORABLE TO IN- 
SURED ADOPTED. 
If a policy of insurance is so drawn as to require interpretation, and 


is fairly susceptible of two different constructions, the one will be adopted 
most favorable to the insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 





2. INSURANCE — LIBERALLY CONSTRUED IN FAVOR OF OB- 
JECTS AND STRICTLY CONSTRUED AGAINST INSURER. 


Policies of insurance will be liberally construed in favor of the object 
to be accomplished, and conditions and provisions therein will be strictly 
construed against the insurer, as they are issued upon printed forms, pre- 
pared by experts at the insurer’s instance, in the preparation of which the 
insured has no voice. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE—MILITARY SERVICE; INSURER NOT RELIEVED 
UNLESS DEATH CAUSED BY MILITARY SERVICE OR WAR 
OR SOME INCIDENT THERETO. 


Under a policy in which the insurer agrees to pay double indemnity in 
case of the death of the insured resulting from bodily injury effected solely 
through external, violent, and accidental means, a provision, “that this 
double indemnity shall not be payable in the event of the insured’s death as 
a result of military or naval service in time of war, * * * nor if such 
death be caused directly or indirectly, wholly or partly, by * * * war, 
or any act incident thereto,” will not relieve the insurer from liability, when 
the death of insured did not result from his service in the military in time 
of war, or where his death was not caused directly or indirectly, wholly or 
partly, by war, or by some act incident thereto. 


(For other cases, see Insurance, Dec. Dig. § 515.) 





Life. ] Johnson v. Mutual Life Ins. Co. 561 


5. INSURANCE—EXCEPTION AS TO MILITARY SERVICE IN- 
APPLICABLE, WHEN SOLDIER ON TROOP TRAIN STRUCK 
BY GIRDER OF OVERHEAD BRIDGE; BURDEN ON INSURER 
TO SHOW TRANSPORTATION OF TROOPS WAS INCIDENT 
TO WAR AND THAT DEATH WAS CAUSED THEREBY. 


Where the insured was killed on June 27, 1919, while in the military 
service of the United States, and while he was being transported on a troop 
train from Ft. Oglethorpe, Ga., to San Francisco, Cal., to be embarked at 
the latter place for Honolulu, to join other military forces of the United 
States at that place, his death resulting from his being struck by the girder 
of an overhead bridge over which such troop train was passing, near Gran- 
ger, Wyo., the death of the insured under these circumstances would not 
exempt the insurer from the payment of double indemnity, under the above 
provision of the policy under which his life was insured; especially where 
it was not shown by the insurer that the death of the insured was the re- 
sult of his military service or was caused by war, or an act incident thereto, 
and when it appears that his death was due to a fatality which befalls 
soldier and civilian alike. 

(For other cases, see Insurance, Dec. Dig. $$ 515, 646[8].) 


Beck, P. J., dissenting. 


Certiorari from Court of Appeals. 

Action by J. S. Johnson against the Mutual Life laianeiite Company 
of New York. A judgment for plaintiff was reversed by the Court of 
Appeals (28 Ga. App. 330, 110 S. E. 910), and plaintiff brings certiorari. 


Reversed. 


King & Johnson, of Covington, for plaintiff. 
Bryan & Middlebrooks, of Atlanta, and Frederick L. Allen, of New 
York City, for defendant. 


Hines, J. The policy of insurance, upon which action in this case was 
brought, provides that upon the receipt of due proof that the death of the 
insured resulted directly from bodily injury, independently of all other 
causes, and that such bodily injury was effected solely through external, 
violent, and accidental means, and that death occurred within 60 days after 
such bodily injury, the company would pay to the beneficiary double in- 
demnity: 


“Provided, however, that this double indemnity shall not be payable in 
the event of the insured’s death as a result of military or naval sefvice in 
time of war, * * * nor if such death be caused directly or indirectly, 
wholly or partly, by * * * war, or any act incident thereto, * * * 
or from police duty in any military, naval or police organization.” 


The policy was taken out on June 5, 1919. On June 10, 1919, the in- 
sured enlisted in the army of the United States; and at the time of his 
death on June 27, 1919, he was in the military service of the United States. 
At the time of his death the insured was being transported, with other 
troops of the United States, on the Union Pacific Railroad, which was then 
under government control and management, from Ft. Oglethorpe, Ga., to 
San Francisco, Cal. At the latter point, these soldiers were to be embarked 
for Honolulu, to join other military forces of the United States at that 
place. The insured was killed near Granger, Wyo., by being struck on the 
head by the, girder of an overhead bridge, over which the troop train, on 
which he was being transported, was passing. At the time he was struck 
and killed, the insured was standing upon the step, or looking out of the 
window, of one of the cars of said troop train. The trial judge, to whom 
the case was submitted, by agreement, upon the facts stated in the petition 
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and answer, rendered judgment for the plaintiff. This judgment was re- 
versed by the Court of Appeals. Mutual Life Ins. Co. v. Johnson, 28 Ga. 
App. 330, 110 S. E. 910. The case is in this court upon certiorari to review 
the judgment of the Court of Appeals. The Court of Appeals held that 
the above provision of this policy exempted the insurer from liability for 
the payment of the double indemnity therein assumed by it. The correct- 
ness of this decision depends upon the proper construction of the stipula- 
tion in the policy: 


“That this double indemnity shall not be payable in the event of the 
insured’s death as a result of military or naval service in time of war, 
* * * nor if such death be caused directly or indirectly wholly or partly, 
by * * * war, or any act incident thereto.” 


[1, 2] If a policy of insurance is so drawn as to require interpreta- 
tion, and is fairly susceptible of two different constructions, the one will 
be adopted most favorable to the insured. Thompson y. Insurance Co., 136 
U. S. 287, 10 Sup. Ct. 1019, 34 L. Ed. 408; Mass. Ben. L. Asso. v. Robin- 
son, 104 Ga. 256, 30 S. E. 918, 42 L. R. A. 261. Policies of insurance will 
be liberally construed in favor of the object to be accomplished, and the 
conditions and provisions of contracts of insurance will be strictly construed 
against the insurer who prepares such contracts. Arnold v. Empire Life 
Ins. Co., 3 Ga. App. 695, 60 S. E. 470; Perkins v. Empire Life Ins. Co., 17 
Ga. App. 658, 87 S. E. 1094; Wright v. Fuller, 148 Ga. 223, 226, 96 S. E. 
433; Aétna Ins. Co. v. Johnson, 127 Ga. 491, 493, 56 S. E. 643,9 L. R. A. 
(N. S.) 667, 9 Ann. Cas. 461. This is so because such policies are issued 
upon printed forms, prepared by experts at insurer’s instance, and the in- 
sured has no voice in their preparation. Benham v. Am. Cent. Life Ins 
Co., 140 Ark. 612, 217 S. W. 462. 

[3] Provisions in policies of life insurance, that the insurer does not 
assume risk of death which shall occur while the insured is engaged in 
military service, or will not be liable for such death, have been held to 
exempt the insurer from liability, notwithstanding the fact that death did 
not result from any hazard peculiar to such service. Coxe v. Employers’ 
Liability Assur. Cor., 2 K. B. 629; Ruddock v. Detroit L. Ins. Co., 209 
Mich, 638, 177 N. W. 242; Olson v. Grand Lodge (N. D.) 184 N. W. 7, 
15 A. L. R. 1270; Huntington Fraternal Reserve Asso., 173 Wis. 582, 181 
N. W. 819; La Rue v. Insurance Co., 68 Kan. 539, 75 Pac. 494; Miller v. 
Ill. Bankers’ Life Asso., 138 Ark, 442, 212 S. W. 310, 7 A. L. R. 378; 
Field v. Western L. Indemnity Co. (Tex. Civ, App.) 227 S. W. 530; Now- 
lan v. Guardian L. Ins. Co., 88 W. Va. 563, 107 S. E. 177; Slaughter v. 
Prot. League L. Ins. Co., 205 Mo. App. 352, 223 S. W. 819; Malone v. 
State L. Ins. Co., 202 Mo. App. 499, 213 S. W. 877; Reid v. Am. Ins. Co., 
204 Mo. App. 643, 218 S. W. 957. In such cases the status of the insured, 
and not the cause of death, is the ground upon which the exemption of the 
insurer from liability stands; and these and like authorities hold that such 
exemption exists whether death occurs from natural causes wholly discon- 
nected from the hazards of war, or from such hazards. Under such pro- 
visions, when the insured is engaged in military service, whether voluntary 
or involuntary, and he dies in such service, from any cause, these authori- 
ties hold that there cannot be any recovery. 

[4, 5] But under the terms of the policy, which we are considering, 
there is no inhibition against the insured engaging in the military service of 
his country. This policy contains no stipulation that the insurer will not be 
liable for this double indemnity if the death of the insured should occur 
while he was engaged in such service. This policy declares: 


“That this double indemnity shall not be payable in the event of the 
insured’s death as a resu# of military or naval service in time of war, nor 
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if such death be caused directly or indirectly, wholly or partly, by * * * 
war, or any act incident thereto.” 


If the insurer. had intended that it was not to be liable for this double 
indemnity if the insured died while in the military service from any cause 
whatsoever ,it would have been an easy matter to have written such a stipu- 
lation in the policy. Such a provision would have made the insured’s status 
in the military service, at the time he met his death, and not the cause of 
his death, the ground of the insurer’s exemption from liability. But the 
insurer, by this stipulation in this policy, made the cause of the death of 
the insured, and not his status as a soldier, the thing which would relieve 
it from the payment of this double indemnity. This is clearly shown by the 
language employed. The words used make death, not in, but as the result 
of, military or naval service in time of war, or caused by war, or some 
act incident thereto, the condition which would free the company from 
this double indemnity. This language is pregnant with cause as the ex- 
emption from liability in this matter. If the death of the insured was not 
the result of military service in time of war, or if it was not caused di- 
rectly or indirectly, wholly or partly, by war, or some act incident thereto, 
the insurer would be liable for this double indemnity, although the insured 
died while in the military service of his country. Gorder v. Lincoln Nat. 
L, Ins. Co., 46 N. D. 192, 180 N. W. 514, 11 A. L- R. 1080; Myli v. Am. 
L. Ins. Co., 43 N. D. 495, 175 N. W. 631, 11 A. L. R. 1097; Welts v. Conn. 
Mut. L. Ins. Co., 48 N. Y. 34, 8 Am. Rep. 518; Malone v. State L. Ins. 
Co., 202 Mo. App. 499, 213 S. W. 877; Nutt v. Security L. Ins. Co., 142 
Ark. 29, 218 S. W. 675; Benham v. Am. Cen. L. Ins. Co., 140 Ark. 612, 217 
S. W. 462; Redd v. Am. Cen. L. Ins. Co., 200 Mo. App. 383, 207 S. W. 74; 
Kelly v. Fidelity Mut. L. Ins. Co., 169 Wis. 274, 172 N. W. 152, 4 A. L. 
R. 845. 


In Kelly v. Fidelity Mut. L. Ins. Co., supra, the Supreme Court of 
Wisconsin says: 


“The policy does not say that recovery shall be limited to the return 
of premiums paid if death shal! occur while the insured is engaged in the 
service or work described, but the limitation applies only to death which 
occurs ‘as a result, directly or indirectly, of engaging in such service.’” 


In that case the insured was in the military service in France, and as a 
part of his military duties, was engaged in supervising the construction and 
operation of sawmills, sawing lumber for the use of the American Expe- 
ditionary Forces. In going from one sawmill to another, he was thrown 
from his motorcycle and killed. The insurance company was held liable on 
its policy on his life, in spite of the provision therein that it would not’ be 
liable if the insured should— 


“engage in any military or naval service * * * and shall die * * * 
as a result, directly or indirectly, of engaging in such service.” 


In the policy in Gorder vy. Lincoln Nat. L. Ins. Co., supra, the insured 
was required to obtain a permit from the company to engage in military 
service in war, and to pay an extra premium. In the event of his failure to 
do so, it was stipulated that, in case of the death of the insured in conse- 
quence of such service, the liability of the company should be no greater 
than the legal reserve in the policy. Without obtaining such permit, the 
insured entered the military service, and died of pneumonia about seven 
days after crossing the sea and debarking at Liverpool, England. It was held 
in that case, by the Supreme Court of North Dakota, that— 


“The cause above referred to does not limit the liability of the com- 
pany except where death occurs in consequence of military or naval service.” 
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To a like effect are the other decisions above referred to; and we 
need not make quotations from them to support the conclusion which we 
have reached in this case. The deceased did not die as a result of the mili- 
tary service in which he was engaged. The untimely occurrence by which he 
was dispatched was not the result of his military service, directly or indi- 
rectly. It was a fatality which might befall soldier and civilian alike. 
His death was not due to war, nor to some act incident thereto. It was not 
shown that he was even being transported to the scene of any war. So far 
as appears, it was the transportation of troops upon a peace footing. Any- 
way, the burden was on the insurance company to show that this transporta- 
tion of troops was an incident to war, and that the death of the insured was 
caused thereby. Gordon vy. Lincoln Nat. L. Ins. Co., supra. 

So we feel constrained to reverse the judgment of our able brethren 
of the Court of Appeals. 

Judgment reversed. 

All the Justices concur, except— 


Beck, P. J. (dissenting). I dissent from the judgment of reversal in 
this case, being of the opinion that the Court of Appeals correctly construed 
and applied the provision in the policy exempting the insurer from liability 
in the event of the insured’s death happening as the result of military or 
naval service in time of war, where such death was ‘caused directly or indi- 
rectly by war or any act incident thereto. In my opinion, the death of the 
insured in this case was caused by an act incident to military service in time 
of war. 

I therefore dissent from the decision rendered by the majority of this 
court. 


WESTERN RESERVE LIFE INS. CO. v, AULT. (No. 11148.) 
(Appellate Court of Indiana, Division No. 2. Jan. 3, 1923.) 
137 Northeastern Reporter, 564. 
EMENTS OF INSURED IN APPLICATION 
-RESENTATIONS UNLESS MADE FRAUD- 


1, INSURANCE—STAT 
I 


HELD TO BE RE 
ULENTLY. 
Where an insurance policy provides that “All statements by the in- 
+ sured in said application shall, in the absence of fraud, be deemed repre- 
sentations and not warranties,” the statements of the insured in his ap- 
plication concerning his health and attending physician must be consid- 
ered as representations unless they were fraudulently made. 
(For other cases, see Insurance, Dec. Dig. § 291[2].) 

2. INSURANCE BURDEN OF PROOF AS TO WHETHER 
STATEMENTS IN APPLICATION WERE FRAUDULENTLY 
MADE WAS ON DEFENDANT. 

_ In action on life insurance policy the burden of alleging and prov- 

ing the alleged fraudulent character of the statements in application as 

to health, etc., was on the defendant. 
(For other cases, see Insurance, Dec. Dig. § 646[3].) 


Appeal from Circuit Court, Delaware County; Wm, A. Thompson, 
Tudge. 
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Action by Thomas J. Ault, administrator, against the Western Re- 
serve Life Insurance Company. From a judgment for plaintiff, defend- 
ant appeals. Affirmed. 


W. A. Thompson and Orr & Clark, all of Muncie. for appellant. 
McClellan. Hensel & Guthrie, and Leffler, Ball & Leffler, all of Mun- 


cie. for appellee. 


McMauan J. Action by appellee to recover upon a life insurance 
policy issued by appellant upon the life of appellee’s decedent. The ap- 
plication for such policy was signed October 31, 1919. The policy, dated 
November 4, 1919, was delivered to the insured November 7, 1919. The 
insured died December 27, 1919. <A trial was had before a jury and re- 
sulted in’a verdict and judgment against appellant. The only error as- 
signed relates to the action of the court in overruling the motion for a new 
trial. 

[1, 2] Appellant’s contentions that the verdict is not sustained by suf- 
ficient evidence and that it is contrary to law will be considered together. 
Appellant insists that the uncontradicted evidence shows the insured was 
afflicted with a permanent heart trouble, chronic indigestion, and stomach 
trouble for a long time prior to the time when he applied for the policy 
of insurance which is the basis of this action; that said ailments were the 
proximate causes of his death; that the insured had been advised of these 
ailments by. his physician prior to making his application and with knowl- 
edge of his condition he fraudulently stated in his application that he was 
in good health, was not suffering from any disease, that he was asked to 
give the names of all the physicians who had treated him within a certain 
period of years; and that he untruthfully and fraudulently answered such 
question and did not give the names of every physician who had treated 
him during the pericd inquired about. The policy provides that: 


“All statements by the insured in said application shall, in the absence 
of fraud, be deemed representations, and not warranties.” 


Under this provision the statements of the insured in his application 
concerning his health and attending physicians must be considered as repre- 
sentations unless they were fraudulently made. The question as to whether 
such statements were fraudulently made was a question of fact for the 
jury. The burden of alleging and proving the alleged fraudulent char- 
acter of the statement was on appellant. Mutual Life Insurance Co, v. 
Hoffman (Ind. App.) 133 N. E.' 405. 

The jury both by the general verdict and in answer to interrogatories 
found that the insured was not guilty of any fraud in making the state- 
ments, and that such statements were substantially true. Nothing can be 
gained by entering into a discussion of the evidence. It suffices to say 
that the evidence is sufficient to sustain the verdict. Appellant undoubt- 
edly had reason to believe it had been imposed upon and was justified in 
its action in refusing to pay the amount called for by the policy, but the 
evidence is not of such a character as to make the question of fraud a 
matter of law. We cannot disturb the verdict on the ground that it is not 
sustained by the evidence or because it is contrary to law. 

Appellant also complains of the action of the court in giving two cer- 
tain instructions. These instructions are not subject to the objections 
urged against them. There was no error in giving either of them. 

Judgment affirmed. 
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FEDERAL LIFE INS. CO. v. FRAZER. (No. 23859.) 
(Supreme Ccurt of Indiana. Dec. 8, 1922.) 


137 Northeastern Reporter, 273. 


1. INSURANCE—AMOUNT DUE COULD NOT BE CHANGED BY 

REINSURANCE CONTRACT. 

Where one insurance company took over all the assets and liabilities 
of an old line company organized under Burns’ Ann, St. 1914, § 4739 et 
seq., and reinsured all the risks of such other company, an incontestable 
policy on which such old line cempany was liable could not, by the con- 
tract of reinsurance between the two companies authorizing reinsuring 
company to charge reserve and impairment liens against the company and 
deduct amounts thereof from face of policy, be changed into a reinsured 
policy for enly one-third of the amount written into such contract, under 
section 4753, requiring reinsuring company to take risks as they exist at 
time of transfer without modification thereof by stipulations in contract 
of reinsurance. 


(For other cases, see Insurance, Dec. Dig. § 679.) 


2. INSURANCE BENEFICIARY NOT ESTOPPED FROM OB- 
JECTING TO DEDUCTIONS PURSUANT TO REINSURANCE 
CONTRACT, BY INSURED’S FAILURE TO OBJECT AND 


PAYMENT OF PREMIUMS. 

The insured’s failure to object when notified by reinsuring cempany 
that liens for stated amounts for specified causes were charged against his 
policy under reinsurance contract, not the payment of premiums thereafter, 
did not estop the insured or beneficiary claiming that amount due under 
policy could not be changed by stipulations in reinsurance centract, in the 
absence of a showing that the reinsuring company did or refrained from 
doing anything in reliance upon conduct of insured which it otherwise 
would not have done or refrained frem doing. 

(For other cases, see Insurance, Dec. Dig. § 679.) 


3. INSURANCE — CONSTRUCTION PLACED ON REINSURING 
CONTRACT .BY STATE INSURANCE DEPARTMENT DID 
NOT AFFECT BENEFICIARY’S RIGHTS AS DEFINED BY 
STATUTE. 

The construction placed on reinsurance contract by insurance depart- 
ment of state, permitting reinsuring company to charge certain liens 
against policy and deduct amounts thereof from face of policy, did not 
affect beneficiary’s right to full amount of policy under Burns’ Ann. St. 
1914, § 4753, requiring reinsuring company which takes’ over the assets 
and liabilities of other company to take risks as they exist at time of 
transfer, without modification by stipulations in contract of reinsurance. 

(For other cases, see Insurance, Dec. Dig. § 679.) 


Appeal from Circuit Court, Jackson County; Oren O. Swails, Judge. 

Suit by Eliza B. Frazer against the Federal Life Insurance Company. 
Judgment fer plaintiff, and defendant appealed to the Court of Appeals, 
by which court the case was transferred to the Supreme Court under 
Burns’ Ann. St. 1914, § 1399 (Acts 1901, c. 247, p. 569, § 15), upon failure 
of four judges to concur in the result. 128 N. E, 629. Affirmed. 


C. .A. Atkinson, of Chicago, Ill., and T. M. Honan, of Seymour, for 
appellant. 
Montgomery & Montgemery, of Seymour, for appellee. 
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EwsaNnk, J. Appellee sued on a policy of insurance on her deceased 
husband's life, and recovered a judgment for $2,180, being the face of the 
policy, with interest from the death of the insured. Appellant filed three 
affirmative paragraphs of answer, admitting its liability for $696.90, which 
it averred it had offered to pay, and also averred that it brought that sum 
into court for payment to appellee, as the total amount of its debt, besides 
setting ‘up other facts, hereinafter stated, as a defense to any larger de- 
mand. A demurrer was sustained to each paragraph of affirmative an- 
swer, to which ruling appellant excepted. It filed a motion for a new 
trial, which was overruled, and it excepted. Error is assigned upon sus- 
taining demurrers to each affirmative paragraph of the answer, and over- 
ruling the motion for a new trial. The brief of appellant states that the 
fourth paragraph of answer alleges all the facts stated in the others, with 
certain additional facts, and that the motion for a new trial presents for 
decision the same question of law as the demurrers to the answer. There- 
fore we shall only consider the sufficiency of the fourth paragraph of an- 
swer. . 

The basis of appellee’s demand consists of the following facts, al- 
leged in the complaint ard answer: ; 

In 1893, the Masons’ Union Life Associaticn, an Indiana corporation, 
issued to appellee’s decedent a policy of insurance on his life, payable to 
appellee, by which it promised to pay $2,000 to her upon satisfactory 
proof of his death, in consideration ef the payment of $5.30 per month 
for 15 years, and dues in the association of 50 cents per month, and after 
15 years the payment of such an amount as should enable the reserve of 
the policy and its income to carry the policy. It stipulated that after three 
years from its date it should “be incontestable,” but should become null 
and void “if the insured shall not pay the installments and dues as herein 
set forth, on or before the time mentioned for payment thereof.” There- 
after the Union Life Insurance Company was incorporated in Indiana, un- 
der Acts 1897, ic. 195, p. 318 (Burns’ 1914, § 4739 et seq.), and took over 
the business of the Masons’ Unien Life Association, and became liable on 
this policy as if written by it. 

On July 16, 1904, the appellant, an insurance company organized under 
the laws of Illinois, entered into a contract with the Union Life Insurance 
Company, which provided that the latter company thereby transferred all 
its risks to and reinsured them in the appellant company, and should trans- 
fer, convey, and deliver to appellant all its preperty, papers, and assets, 
in consideration of which appellant accepted the same and agreed to re- 
insure (subject to all the terms and conditions and to the extent as ex- 
pressed in said contract) all the living members and policy holders of the 
Union Life Insurance Company then in good standing, which description 
included appellee’s decedent; and that the insured should pay to appel- 
lant, instead of said Union Life, “the premiums or assessments, required 
by and in accordance with the terms of” his policy, as they became due 
and payable under its provisions. All the assets of the Union Life Insur- 
ance Company were thereupon taken over by appellant, and it issued to 
appellee's decedent a certificate, reciting that it was a “policy of reinsur- 
ance” to be attached to his policy, designated by number, and that appel- 
lant guaranteed any liability which might be established on account of said 
policy, but subject in each instance to the provisions of the reinsurance 
contract, and (also subject thereto) that “no change of policy * * * 
further than the attachment of this reinsurance policy to said policy is 
necessary in order to bind the said Federal Life Insurance Company to 
the payment of the same,” the reinsurance contract being four times refer- 
red to therein as containing conditions to which its provisions were sub- 
ject. 

This reinsurance policy was dated and issued July 16, 1904, and there- 
after the insured continued to pay the premiums of $5.30 each month un- 
til November, 1911, and in that month and thereafter each month until 
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his death, he paid $7.92. The policy was in force when the insured died, 
and all conditions were complied with by the insured and the beneficiary. 
But appellant was an “old line’ insurance company which, under its char- 
ter, was réquired to and did place the reinsured policy on a legal reserve 
basis; that the Union Life did not accumulate nor maintain a reserve to 
the credit of its policies, and appellant had no right to take funds paid to 
it by other policy holders or accumulations thereon to create a reserve on 
said policy, and therefore charged a reserve lien on the face of the policy 
for that purpose, in the amount of $556.68, together with interest thereon 
at 6 per cent. and because of the age of the insured at the time his policy 
was reinsured an “impairment lien” of $838.55 was also charged against 
the face of it, but without interest. And appellant having fixed its pre- 
mium rate for a policy such as this at $7.92 per month, and the monthly 
premiums paid by the insured during the first seven years and four months 
being only $5.30, appellant also charged as a loan $2.62 each month, in the 
total sum of $230.56, and charged interest on these amounts as they ac- 
crued. In other words the $2,000 policy was charged by appellant with 
reductions of $556.68 and $838.55, respectively, as of the date of reinsur- 
ance, and thereafter was further charged with interest on the “reserve 
lien” in the amount of $504.47, with difference in premiums of $230.56, 
and interest on such difference of $129.56, while the premiums paid were 
credited in discharge of the “impairment lien,” so that the amount due on 
the policy, by appellant’s method of calculation, was thereby reduced from 
$2,000 to $696.90. In April, 1905 (nine months after the reinsurance pol- 
icy was issued) appellant notified the insured in writing of the liens 
charged against his policy, and that they were charged under and by virtue 
of the’ terms and ‘conditions of the reinsurance contract, and of their 
amount, and that the Federal monthly premium for a policy similar to his 
was $7.92, while the Union Life rate was $5.30. It does not appear that 
appellant then asked him to pay the higher rate, or suggested that he 
would be charged with the difference, or with interest thereon. 

In October, 1911, appellant again notified the insured in writing that 
it had charged said liens against his policy, and also that it had charged 
him with $230.56 as a difference in premiums, and with $51.61 as interest 
thereon, and from that time until his death he paid the increased pre- 
mium. But at no time did the insured object to said liens, or to appellant 
charging them against his policy, or assert a claim that any of them were 
not valid and binding liens against his policy contract. 

The reinsurance contract, as executed by appellant, was filed with 
the insurance department of the state of Indiana, in 1904, where the in- 
sured could have examined it or obtained a copy, and the insured never 
asked appellant for any information as to its terms and conditions or for 
a copy, but appellant would have furnished him such information if he 
had asked. At the end of each calendar year the insurance departments 
of each of the states of Illinois and Indiana valued the outstanding poli- 
cies of appellant to determine whether or not appellant was solvent and 
had the required reserve, and they computed the reserve on this policy in 
accordance with the terms of the reinsurance contract, and each year rec- 
ognized the liens charged thereon as valid. The reinsurance contract, set 
out as an exhibit, contained certain clauses which appellant insists ex- 
pressly provided that appellant might charge the liens against this policy 
and make the deductions from it, as stated above. We shall assume for 
the purposes of this appeal that appellant is right in its contention as to 
the language used in the reinsurance contract, but without deciding any- 
thing on that subject. 

[1] The Union Life Insurance Company having been organized under 
the provisions of Acts 1897, c. 195, p. 318, the reinsurance of its risks by 
appellant was made under authority and subject to the provisions of sec- 
tion 15 of that act (Burns’ 1914, § 4753), which has been repeatedly con- 
strued to require that where the reinsuring company took over all the as- 
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sets and liabilities of another company and reinsured its risks, the risks 
were taken as they existed at the time of the transfer, and could not be 
modified by stipulations in a contract of reinsurance between the two 
companies. Therefore, an incontestable policy for $2,000 could not be 
changed into a reinsured policy for only one-third of that amount by what 
was written into such a contract. Federal Life Ins. Co. v. Petty, 177 Ind. 
256, 97 N. E. 1011; Federal! Life Insurance Co. v. Kerr, 173 Ind. 613, 89 
N. E. 398, 91 N. E. 230; Federal Life Ins. Co. v. Weedon, 68 Ind. App. 
529, 118 N. E. 842; Federal. Life Ins. Co. v. Maxam, 70 Ind. App. 266, 117 
N. E. 801, 118 N. E. 839; Federal Life Ins. Co. v. Lillibridge, 51 Ind. 
App. 704, 98 N. E. 1015; Federal Life Ins. Co. v. Risinger, 46 Ind. App. 
146, 91 N. E. 533. 

[2] But it is insisted by appellant that the facts of the case at bar 
present certain new questions not before the courts in any of the cases 
cited. The first of these questions discussed in appellant’s briefs is as to 
the effect upon the rights of appellee under the reinsured policy, which 
may have resulted from the failure of the insured to offer any objection 
when notified by appellant that liens in the amounts as stated, for the 
causes named, were “charged and then existing against his policy contract. 
* * * under and by virtue of said reinsurance contract and said re- 
insurance policy,” and of his continuing to pay premiums monthly after 
being so notified. It does not appear that appellant ever expressly stated 
to appellee’s decedent that he was no longer insured for $2,000, or that the 
amount which would be paid at his death had been reduced, or that there 
was any consideration for an agreement to reduce that amount if such an 
agreement had been made, or that it ever furnished him with a copy of 
the reinsurance contract, or that he had actual knowledge of the provi- 
sions of that contract, or knowledge of appellant’s claim that he was re- 
insured for a less amount than the face of his policy. Neither does it 
appear that appellant did or refrained from doing anything in reliance 
upon any conduct or statements of the insured which it otherwise would 
not have done or refrained from doing. In October, 1909, this court de- 
cided the case of Federal Life Insurance Co. v. Kerr, 173 Ind. 613, 89 N. 
E. 398, by which appellant's liability om reinsured policies such as the one 
under consideration was declared, and appellant continued for seven years 
afterward to accept monthly premiums from the insured, until his death 
in October, 1916. The fact that, with constructive notice of the terms of 
the reinsurance contract and of the erroneous construction which appel- 
lant gave to it, insured paid premiums which appellant accepted with ac- 
tual knowledge of the authoritative construction given to that contract by 
the Supreme Court, could not estop the insured and the beneficiary from 
insisting that their policy be given the correct construction. Hosford v. 
Johnson, 74 Ind. 479, 485, 486, Taylor v. Griner, 55 Ind. App. 617, 622, 
104 N. E. 607. 

[3] Appellant relies on the further alleged facts that the premiums 
charged by the Union Life Insurance Company were not large enough to 
create and maintain such a reserve for its policies as appellant was re- 
quired by law to keep, and therefore it charged against this policy a lien 
for the amount of such a reserve, and that the insurance departments of 
each of the states of Illinois and Indiana accepted appellant’s construc- 
tion of the policy and reinsurance contract now under consideration, in 
determining the value of appellant’s policies each year, beginning in 1904, 
and “recognized” as yalid the liens which appellant had charged against 
the policy sued on, and gave appellant credit for the same in amounts com- 
puted on that basis, as parts of appellant’s assets. The construction which 
certain administrative departments of the state governments of this and 
other states may have given to these contracts, by their action, ex parte, 
in the absence of the insured and the beneficiary, could not affect the right 
of the beneficiary to recover on the policy according to its provisions, inter- 
preted in the light of the statute by authority of which it was made. And 
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if the appellant company reinsured a policy which made necessary a larger 
reserve than it then had, it did not thereby acquire a right to decrease the 
amount it would pay on maturity of the policy. 

If a bad bargain threatened to deplete the assets of the company, its 
necessities could not be a sufficient reason for refusing to pay the agreed 
amount when a reinsured policy should mature. Policies of insurance are 
not like shares of stock, the dividends on which may be withheld if losses 
are sustained by the company. And the desire to relieve its stockholders 
trom a threatened reduction of dividends or possible assessment could 
not justify payment of an incontestable policy for $2,000 with a sum as- 
certained by charging it with liens for more than half of that amount, 
and with a constantly accumulating “difference in premiums,” and inter- 
est on all these sums, so as to reduce the amount of the policy to one third 
of its face, and make it call for only $696.90, after the reinsuring company 
had collected premiums for 12 years. This seems to us a proper case for 
adding damages to the amount of the judgment. The death of appellee 
after submission of this cause has been suggested. 

The judgment is affirmed as cf the date of submission of this cause 
with 5 per cent. damages and costs. 


MORELAND vy. NATIONAL COUNCIL OF SECURITY BEN. ASS’N 
(No. 24141.) 


(Supreme Court of Kansas. Jan. 6, 1923.) 


212 Pacific Reporter, 93. 


Syllabus by the Court. 

1. INSURANCE—ORAL TESTIMONY AS TO MANNER OF EXE- 
CUTION OF APPLICATION FOR CERTIFICATE IN FRATER- 
NAL ASSOCIATION ADMISSIBLE. 

Oral testimony as to the manner of making out an application for a 
beneficiary certificte in a fraternal association is admissible. 
(For other cases, see Insurance, Dec. Dig. § 818[1].) 


2. INSURANCE—ORAL TESTIMONY AS TO QUESTIONS ASKED 
DECEASED BEFORE SIGNING APPLICATION FOR INSUR- 
ANCE HELD ADMISSIBLE. 

The defense to an action on a fraternal beneficiary certificate was that 
the deceased in his application for membership gave a negative answer to the 
following question: “Have you been under the care of or consulted a 
physician or surgeon concerning yourself within five years? If so, what 
ailment, name and address of each physician and surgeon and give dates.” 
It was conceded that the answer as it appeared was false, and that the 
assured had consulted and had been under the care of two physicians shortly 
before his application was made. Over defendant’s objection two members 
of the order whose applications were being taken at the same time, and who 
sat near the deceased, testified that they heard some of the questions asked 
the deceased, and did not hear this particular question asked of him, and 
did not think it was read over to him before he signed the application. 
Held, that the evidence was admissible. 

(For other cases, see Insurance, Dec. Dig. § 818[2].) 


Porter, J., dissenting. 








Life.| Moreland v. Nat. Coun. of Security Ben. Ass'n. 571 


Appeal from District Court, Cherokee County. 

Action by Ethel Moreland against the National Council of the Securjty 
Benefit Association. From judgment for plaintiff, defendant appeals. Af- 
firmed. 


S. C. Westcott, of Galena, and James P. Mead, of Joplin, Mo., for ap- 
pellant. 

V. J. Bowersock, of Baxter Springs, and E. B. Morgan, of Galena, for 
appellee. 


Porter, J: Ace Moreland became a member of the defendant, a fra- 
ternal beneficiary association, on February 12, 1919, and died April 24, 1920. 
He held a benefit certificate payable to his wife. In this action she recov- 
ered judgment for the face of the certificate, and defendant appeals. 

The answer alleged that the contract contained a condtion that if the 
answers in the application for membership and medical examination should 
not be true in each and every part, the certificate should be void, and that 
the certificate was issued in consideration of the warranties and agreements 
made by the assured: It was alleged that the applicant was asked this 
question; 


“Have you been under the care of or consulted a physician or ‘surgeon 
concerning yourself within five years? If so, what ailment, name and ad- 
dress of each physician and surgeon and give dates. Ans. No.” 


It was alleged that the answer was false; that the assured consulted 
and was under the care of two physicians during the months of October 
and November, 1918. The application contained the following: 


“I further declare and agree, that I have verified each of the foregoing 
answers and statements from 1 to 36 inclusive and that I know and un- 
derstand the contents thereof and that the answers and statements as writ- 
ten herein are as given by me.” 


And the further stipulation: 


“That the said application for membership by the said Ace Moreland, 
together with the report of the medical examiner, were true in all respects, 
and each and every part thereof held to be a‘strict warranty and to form the 
only basis of the liability of the order or to said member or said member’s 
beneficiaries, the same as if fully set forth in the certificate issued there- 
under.” 


The reply alleged that Ace Moreland never directly or indirectly gave 
the answers, statements, or representations and warranties alleged to have 
been made by him, and did not authorize any one to give or make such an- 
swers, but that W. T. Walker, district manager of defendant, and Dr. W. 
M. Dolan filled out the application blank and wrote the answers to -the 
questions and directed Ace Moreland to sign; that the application was not 
read to him after being filled out, and he had no opportunity to read it, 
and that the answers to the questions were unknown to him. 


That the deceased had two physicians in attendance when he was “re- 
covering from the flu” was testified to by his wife and by the physicians. 
It appears that there was a special drive for membership in the defendant 
association .in January, 1919, and that on a certain Sunday several appli- 
cants were being examined at the drug store in the town of Hockerville, 
just over the line in Oklahoma. Eighteen or twenty applications were filled 
out that same day. W. T. Walker was district deputy of the order, and 
Dr. Dolan was the physician who made the medical examinations. The 
plaintiff took the deposition of one Ed Endicott, who testified that he was 
one of the applicants. He was asked to state whether at the time the ap- 
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plication of Ace Moreland was being written, Moreland was asked the 
question : 


“Have you been under the care of or consulted any physician or sur- 
geon concerning yourself within five years?” 


Over defendant’s objections, the witness answered: 
“Well, I don’t remember his saying anything like that to Ace.” 
The same witness testified : 


“T overheard quite a few of the questions that were asked Mr. More- 
land by Mr. Walker, but I don’t remember now just exactly what he did 
ask; quite a few of them.” 


Plaintiff called as a witness Martha Kelly, who testified: 


“He was working on Mr. Moreland’s application when I arrived. I 
took a seat near Mr. Moreland. Mr. Walker was questioning him. I 
didn’t listen to all the questions. TI was just sitting there; I was listening 
too, but not to every bit of it. I didn’t pay any attention to all of it; not 
able to remember all the questions that were asked.” 


After being asked whether or not she heard certain other questions (not 
important in this appeal) asked of Mr. Moreland, which she answered in the 
negative, she further testified: 


“Q. I will ask you whether or not you heard the following question 
read over, and whether or not you heard any answer to it: ‘Have you now 
or have you ever had any disease of the following named organs; or any 
of the following named diseases? If yes, then give name of disease, date, 
duration, recovery complete or incomplete, name and address of physician in 
blanks below.’ Did you hear that question read to Mr. Moreland? A. No, 
sir. 

“Q. I will ask you whether or not you heard this language read over to 
Mr. Moreland by any one: ‘I further declare and agree that I have verified 
each of the foregoing answers and statements from 1 to 36, inclusive, and 
that [ know and understand the contents thereof and the answers and state- 
ments as written herein are as given by me.’ Did you hear that read over 
by anybody to him? A. No, sir. I did not see Mr. Moreland sign the ap- 
plication or what was done after the answers were written to the time for 
signing. I do not know whether Mr. Moreland took it and read it over; 
my back was to him. I do not think the questions propounded to which 
answers were given were again read over to Mr. Moreland. After the 
writing was done, it was not re-read. I did not overhear other examinations 
made by the same men there. I made application there that day; my appli- 
cation was made out.” 


Over the objections of the defendant both these witnesses were asked 
whether Walker read over to them “all of these questions I have read to 
you here when making out your application.” The witnesses answered, 
“No,” 

Miss Kelly said she did not remember that the clause at the end of the 
blank, declaring that she agreed and verified each of the foregoing answers 
and statements, was read to her. She said: 


“He just handed me the paper and pen, and I signed my name and left 
the drug store. Mr. Walker showed me where to sign my name.” 


The testimony of these witnesses was opposed to the positive testimony 
of Walker, who prepared Moreland’s application. The contention is that 
all this testimony was incompetent, and that none of it should have been 
admitted. It has been held, however, that oral testimony as to the manner 
of making out applications for insurance may be admitted. Continental 
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Ins. Co. v. Pearce, 39 Kan. 396, 18 Pac. 291, 7 Am. St. Rep. 557; Broady 
v. Fire Association, 94 Kan. 245, 248, 146 Pac. 343. 

[1] The court instructed the jury that this testimony was admitted 
for the purpose of throwing whatever light it might cast upon the manner 
in which Moreland’s application was written out and signed, and for no 
other purpose, and that the weight, if any, was for the jury to determine. 

In respect to representations as to past sickness it has been said that, 
“the truthfulness of the answers to material questions, being a part of the 
warranty, was essential to the validity of the contract” (Glasgow v. Wood- 
men of the World, 107 Kan. 354, 357, 359, 191 Pac. 470, 472), and in the 


same case that— 


“The jury had no right to disregard credible testimony merely because 
the plaintiff testified that she had no knowledge of such consultation and 
treatment. Negative testimony of that character is entitled to little, if any, 
weight.” 


In Hiatt v. Woodmen of the World, 107 Kan. 359, 191 Pac. 472, a 
witness who was present at the medical examination of the assured testified 
that no more than 10 minutes was occupied in the examination; and in an- 
swer to a direct question said that the doctor did not explain to the assured 
the meaning of the terms used; and, in.substance testified that he did not 
hear assured asked a certain question. It was held that the testimony was 
negative in character, and not sufficient to overcome the written application 
and the positive testimony of the physician who made the examination. It 
was further held that the false answers in the application annulled the cer- 
tificate. 

[2] We think it cannot be held that this testimony as to the manner in 
which Ace Moreland signed the application and what was said to him was 
not admissible. The court properly instructed the jury as to the purpose for 
which it was admitted. 

[3] It is contended, however, that it was error to admit testimony of 
the other applicants as to the manner in which their medical examinations 
and’ applications were taken. The witness Endicott testified that not more 
than 25 or 30 minutes was required to take the applications and the medical 
examinations of Moreland and himself. The fact that there were a large 
number of applicants being examined during the period from about noon 
until 3 o'clock in the afternoon was a circumstance which the jury would 
have a right to consider; and for the same reason we think that, in view 
of the circumstances under which Moreland’s application and examination 
was taken, it was not error to permit the witnesses to testify to what oc- 
curred when they were examined. It is true that some of their testimony 
was purely negative in character, but Miss Kelly testified with some posi- 
tiveness that she did not hear and did not believe that this particular ques- 
tion upon which the defense is based was asked of Moreland or read over 
to him before he signed the application. 

The judgment is affirmed. 

Johnston, C. J., and Burch, Mason, Marshall, and Dawson, JJ., concur. 


Porter, J. (dissenting). While it is well known that fraternal bene- 
ficiary associations, in their anxiety to increase their membership, are very 
lax in medical examinations of applicants, still I think it would establish a 
dangerous precedent to affirm this judgment and permit negative testimony 
of this character to overturn the express warranties in the written applica- 
tion for insurance. 
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ALLEN ert at. v. PROTECTED HOME CIRCLE (BOYER-KRUSE 
MORTUARY CO., INTERPLEADER). (No. 24133.) 


(Supreme Court of Kansas. Jan. 6, 1923.) 


212 Pacific Reporter, 95. 


(Syllabus by the Court.) 

3. INSURANCE— MUTUAL BENEFIT ASSOCIATION CANNOT 
QUESTION RIGHT OF ASSIGNEE OF BENEFICIARY CER- 
TIFICATE FOR SECURITY TO SUE. 

A mortuary association, holding an assignment of the beneficiary cer- 
tificate merely for the purpose of security for the payment of burial ex- 
penses of the assured, was a proper party plaintiff; and held, further, that, 
since the defendant is fully protected by the judgment against further litiga- 
tion, it cannot question the right of plaintiffs to maintain the action. 

(For other cases, see Insurance, Dec, Dig. § 813.) 


Appeal from District Court, Bourbon County. 

Action by Myrtle C. Allen and others against the Protected Home Cir- 
cle, in which the Boyer-Kruse Mortuary Company interpleaded.’ From a 
judgment for plaintiffs, defendant appeals. Afhrmed. 


Busby, Sparrow & Patterson, of Kansas City, Mo., and C. E. Hulett, 
of Ft. Scott, for appellant and interpleader appellee. 

John H. Crider and Douglas Hudson, both of Ft. Scott, for other ap- 
pellees. 


Porter, J. The Protected Home Circle, appellant, is a mutual benefit 
association incorporated under the Laws of Pennsylvania. Prior to 1910, 
Sarah S. Butcher held two benefit certificates of $1,000 each, issued by the 
appellant. At that time she was living in Detroit, Mich., with her husband, 
William Henry Butcher, who was the beneficiary named in the certificates. 
He disappeared in January, 1910, and his wife and family heard nothing from 
him. The benefit certificates contained a provision that in the event of the 
death of the beneficiary prior to the death of the assured member— 


“if no other designation be made, the benefit fund shall be paid, first, to the 
husband or wife of the deceased member, if living; if no husband or wife, 
to children, if living, share and share alike; if no children, to the mother; 
if no mother, to the father; if no father, to the sisters and brothers, share 
and share alike.” 


Subsequent to the disappearance of William Henry Butcher, the benefit 
certificates were reissued, and Christina Hefley, mother of the insured, was 
made the beneficiary. Se died July 18, 1911. Without designating a new 
beneficiary in either certificate, Sarah S. Butcher died on August 31, 1920. 

The question is whether the appellees, who are the brothers and sisters 
of Sarah S, Butcher, the assured, are entitled to the insurance money; and 
this depends upon the question whether William Henry Butcher, the hus- 
band, is dead. The Boyer-Kruse Mortuary Company was made a party to 
the action, because it holds an assignment of the certificates as security for 
payment of the burial expenses of Sarah S. Butcher. 

[1] The Protected Home Circle, while acknowledging its liability to 
pay some one the amount due on the certificates, contends that it is not 
liable to pay any sum because of the failure to establish the death of Wil- 
liam Henry Butcher. The appellees, the brothers and sisters of Sarah S. 
Butcher brought this action to recover upon the benefit certificates, relying 





Life. ] Allen v. Protected Home Circle. 75 


upon the presumption of the death of the husband of assured arising from 
his unexplained absence for more than seven years. The trial resulted in a 
judgment in their favor, and the company appeals. 

The appellant contends that the court committed error in admitting evi- 
dence of statements made by Sarah S. Butcher to Myrtle C. Allen, one of 
the appellees, relating to the absence of William Henry Butcher; the claim 
being that the testimony was hearsay. There is no merit in this contention. 
The evidence was admissible as declarations concerning pedigree which con- 
stitute a separate exception to the hearsay rule. It was admissible as evi- 
dence, not only of the facts directly asserted, but also of such relevant facts 
as may be incidentally or inferentially stated; such as the dates of births, 
deaths, and marriages. 22 C. J. 242. In Smith v. Brown, 8 Kan. 618, it was 
said: 


“The evidence was not objectionable on the grounds that it was hearsay, 
for while it was literally hearsay it was of a kind authorizd by law to be 
‘given where the facts of descent and relationship, or of birth, marriage, and 
death, are in controversy, as in this case. 1 Greenl. Ev., §§ 103, 104.”. 


And see Tyner v. Schoonover, 79 Kan. 574, 100 Pac. 478. 

Second, there was no error in admitting letters written by members and 
acquaintances of the family concerning their knowlege of the disappearance 
and absence of the husband. It would have been error to exclude such 
evidence. Mackie v. United Workmen, 100 Kan. 345, 164 Pac. 263; Cald- 
well v. Modern Woodmen, 89 Kan. 11, 130 Pac. 642. 

(2] It appears from the testimony of the plaintiffs that in January, 
1910, after William Henry Butcher returned from his work, he disappeared; 
that his domestic relations were of the best; he came home one evening, 
went to the store, and never returned; took nothing with him when he left, 
except the clothing in which he had worked that day, and left his diamond 
ring at home. His wife viewed more than 50 bodies in morgues during the 
first year following his disappearance; made inquiries of personal friends 
and relatives, and inquiries of the police, but had never been able to get any 
word of her husband. Members of the family went to Detroit from Ft. 
Scott to make inquiries concerning Mr. Butcher and to locate him if possi- 
ble. Inquiries were made of friends and acquaintances of the family there. 
He was a’man of considerable prominence, and at one time had been presi- 
dent for the state of Michigan of the Protective Home Circle. An adver- 
tisement was run in the officia paper of the appellant, seeking for inquiries of 
him. There was no particular place, other than Detroit, in which the family 
or the appellees had any reason to make a special search. Letters were writ- 
ten to the state hospitals for insane; former employees and associates were 
questioned; the local lodges of the order of which he was a member were 
interrogated. It is unnecessary to set out the evidence of the efforts made 
by the family to discover his whereabouts if living. The rule declared in 
Modern Woodmen v. Gerdom, 72 Kan. 392, 82 Pac. 1100, 2 L. R. A. (N. S.) 
809, 7 Ann. Cas. 570, and in the other disappearance cases to which we have 
referred, seems to have been fairly and substantially complied with. We 
discover no error in the admission of letters written by Myrtle Allen. They 
were neither hearsay nor self-serving. They were apparently made in an 
honest effort to discover, if possible, what had become of William Henry 
Butcher. It was said in the Gerdom Case, supra: 


“In order that the presumption.of life may be overcome by the presump- 
tion of death there must be evidence, not merely of absence from home or 
place of residence for the period of seven years, but there must be a lack 
of informatoin concerning the absentee on the part of those likely to hear 
from him, after diligent inquiry.” 


[3] Finally, it is insisted that because the appellees assigned their in- 
terest in the proceeds of the certificates to the mortuary company, the latter 
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is the real party in interest, and not the plaintiffs. The defendant quotes 
the case of Stewart v. Price, 64 Kan. 191, 67 Pac. 553, 64 L. R. A. 581; 
Manley v. Park, 68 Kan. 400, 75 Pac. 557, 66 L. R. A. 967, 1 Ann. Cas. 832. 
The assignment was merely for the purpose of security for the payment of 
burial expenses. The appellant will be fully protected by the judgment 
against further litigation over the certificates, and is estopped to say that 
the plaintiffs are not the real parties in interest. In Rullman v. Rullman, 81 
Kan. 521, 106 Pac. 52, it was said that in such a situation the question 
whether or not the case was brought by the real party in interest should 
depend upon the inquiry, “Will the defendant be protected by the judgment 
rendered against further litigation with some person who may claim to be 
the real party in interest ” The mortuary company by its interplea is bound 
by the judgment, and is doubtless fully satisfied to receive payment of its 
claim. 

We discover no error in the record, and the judgment is affirmed. 

All the Justices concurring. 


GONSOULIN vy. EQUITABLE LIFE ASSURANCE SOCIETY OF 
THE UNITED STATES. (No. 23757.) 


(Supreme Court of Louisiana. Nov. 27, 1922.) 
94 Southern Reporter, 424. 


(Syllabus by Editorial Staff.) 

1, INSURANCE — UNDER PREMIUM RECEIPT INSURANCE 
HELD NOT EFFECTIVE .WHEN RISK NOT ACCEPTABLE 
ON PLAN AND THE PREMIUM APPLIED FOR. 

Where premium receipt provided insurance should be effective from 
its date provided the applicant was on that date, in the epinion of the 1n- 
surer’s authorized officers, an insurable risk, and the application was other- 
wise acceptable on the plan, for the amount and at the rate of premium 
applied for, and for substantial reasons the risk prior to the applicant’s 
death had not been found so acceptable, the insurance did not become ef- 
fective, though the company would have given a policy at a considerably 
increased premium, 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 


s 


2. INSURANCE — INSURER NOT ESTOPPED BY UNAUTHOR- 
IZED REPRESENTATION OF LOCAL AGENT THAT POLICY 
HAD BEEN ISSUED. 

Where an insurance company’s local agent had only limited authority, 
and had no power to bind it in respect to the issuance of the policy, it 
could not be estopped to deny that it had accepted the application by his 
representation that the policy had been issued. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 


3. INSURANCE—REPRESENTATION HELD NOT TO ESTOP IN- 
SURER TO DENY ACCEPTANCE OF APPLICATION WHEN 
APPLICANT COULD NOT THEN HAVE OBTAINED INSUR- 
ANCE ELSEWHERE. 

Representation by insurance company’s agent that policy had been is- 
sued did not estop the company to deny that it accepted the application, 
where, if the applicant or the beneficiary saw the letter containing the 
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representation before the applicant's death, it was after an attack of ap- 
pendicitis which prevented him from obtaining insurance elsewhere. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 


4. INSURANCE—DELAY IN PASSING ON APPLICATION HELD 
NOT TO ESTOP INSURER TO DENY CONSENT TO ISSU- 
ANCE OF POLICY. 


Whatever relief, if any, may be afforded a proposed beneficiary for 
delay in passing on an application for insurance, such delay cannot estop 
the insurer from denying that it consented to issue the policy where pre- 
mium receipt provided for return of premium unless the applicant should 
be found an insurable risk, and the application should be otherwise ac- 
ceptable as made, 


(For other cases, see Insurance, Dec. Dig. § 130[4].) 


6 INSURANCE — TO TREAT INSURER ESTOPPED TO DENY 
ACCEPTANCE OF APPLICATION HELD CONTRARY TO 
GOOD CONSCIENCE WHEN APPLICANT NOT INSURABLE. 


Where premium receipt provided insurance should take effect as of 
its date if the applicant in the opinion of the insurer's authorized officers 
was an insurable risk on that date, and the application was otherwise ac- 
ceptable, and the applicant was not an insurable risk on that day on the 
plan and at the rate proposed, if at all, it would be contrary to good con- 
science to hold the insurer estopped by its delay in passing on the applica- 
tion to deny its consent to issue the policy. 


(For other cases, see Insurance, Dec. Dig. § 130[4].) 


Appeal from Nineteenth Judicial District Court, Parish of Iberia; 
James Simon, Judge. 

Action by Mrs. Lydia Gonsoulin, widow of John Walet, against the 
Equitable Life Assurance Society of the United States. From a judgment 
for plaintiff, defendant appeals. Judgment annulled and set aside, and 
judgment granted rejecting plaintiff's demand. 


Farrar, Goldberg & Dufcur, of New Orleans, and Burke & Smith, of 
New Iberia, for appellant. 
E. S. Broussard, of New Iberia, for appellee. 


By the Whole Court. 


Overton, J. John D. Walet, who was the husband of plaintiff, was 
desirous of procuring additional insurance on his life. The agents of de- 
fendant, learning of his desire, requested him not to act in the matter 
until they could see him, discuss the matter with him, and show him the 
forms of policies issued by the defendant, and point out the advantages 
to be secured by obtaining one of those policies. After the interview, 
Walet consented to let defendant insure him in the sum of $10,000, paya- 
ble to his wife, Mrs. Lydia Gonsoulin, the plaintiff herein. He then, on 
July 6, 1917, made formal application to defendant for the insurance, but 
with the consent of the agents, if not upon their suggestion, brought about 
possibly by the delay attendant upon seeing him, dated the application June 
26, 1917, so as to enable him to insure as of the age of 42. On the same 
day Walet was examined by a local physician of good repute, who, how- 
ever, was not the regular examining physician for defendant in the local- 
ity in which Walet resided. After the examination, which was not, as 
will hereafter appear, in every respect complete, defendant, through its 
agents, accepted, upon cendition, the promissory note of Walet, which was 
regarded as the equivalent of cash, and issued to him, through its asso- 
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ciate general agent, the following receipt, which shows the condition upon 
which the first premium, evidenced by the note, was accepted, to wit: 


“Received of Mr. John D. Walet, No. A-628916, three hundred and 
fifty-three and ”/, dollars, the first annual premium on proposed insur- 
ance of $——— on the life of John D, Walet, for which the above appli- 
cation is this day made to the Equitable Life Assurance Society of the 
United States. Insurance subject to the terms and conditions of the pol- 
icy contract shall take effect as of date of this receipt, provided the appli- 
cant is on this date, in the opinion of the society’s authorized officers in 
New York, an insurable risk under its rules, and the application is other- 
wise acceptable on the plan and for the amount and at the rate of pre- 
mium applied for; otherwise the payment evidenced by this receipt shall 
be returned on demand and the surrender of this receipt.” 


On August 4, 1917 Walet grew uneasy about his policy, and wrote 
the local agent’as follows: 


“I beg leave to inquire about my life insurance policy, I thought that 
it might have been mailed. I have not received it yet. Has it gone astray? 
Please let me hear from you.” 


To which the agent replied on August 6, 1917: 


“The issuance of your insurance was delayed through Dr. King’s de- 
lay in completing the examination. However, I am expecting Mr. Thomp- 
son out in a few days with your policy and several others which we have 
written.” 

“I regret very much this delay, but we urged Dr. King in every pos- 
sible way to complete his work, which should all have been done on his 
first trip.” 


The policy was never issued. On the evening of the day that Walet 
wrote to the local.agent to inquire about it, or on that of the next day, he 
was stricken with an acute attack of appendicitis, and was sent immedi- 
ately to New Orleans for attention. There he underwent an operation on 
August 6, 1917, which, was not over two days after he was stricken. The 
operation disclosed that Walet’s appendix had ruptured. He died within 
24 hours after the operation. 

_After some efforts on the part of the plaintiff to collect the amount 
of insurance for which application had been made, and after the refusal 
of defendant to pay it, plaintiff instituted this suit to recover the amount. 
She bases her cause of action on the contract evidenced by the receipt is- 
sued for the first premium. She further pleads, in anticipation of defend- 
ant’s defense, that the latter was grossly negligent in failing to give her 
husband’s application the consideration to which it was entitled, espe- 
cially in view of the acceptance by it of the first premium in advance, and 
of the fact that it had entered into the contract shown by the receipt, and 
that, in view of this negligence, and in view of the fact that defendant, 
having, to the injury of plaintiff and her husband, caused both to believe 
that the application had been accepted, is now estopped to deny that it was 
not. 

Defendant first excepted to plaintiff's petition, but we need not notice 
the exceptions, as they are not urged in this court, and were overruled 
in the lower court. After the overruling of the exceptions, defendant an- 
swered, substantially, by denying its liabilitiy for the insurance claimed. 

It appears that, when Dr. King went into the country to examine 
Walet on July 6, 1917, the day the application for insurance was signed, he 
did not have with him his instrument for testing the blood pressure. 
Therefore the question in the examination blank concerning blood pres- 
sure was not answered. Expecting to see Walet in town, and to make the 
test, Dr. King delayed sending the report to defendant. Disappointed in 
his expectation, he finally sent the report, with an indorsement thereon, 








Life. | Gonsoulin v. Equitable Life Assur. Society. 579 


stating the reasons for the delay, and that, if necessary, he would make 
the test as soon as possible, and send the report thereof to defendant. The 
report, without the blood test, was received at defendant’s medical de- 
partment, in New Orleans, on July 24, 1917, 18 days after the examina- 
tion and on the same day Dr. Hogan, who was connected with that de- 
partment, wrote Dr. King as follows: 


“Re Examination—John Douglas Walet. 


“I have your examination of the above and note that you have not re- 
plied to question No. 4. Family History, ‘Has there ever been any suspi- 
cion that any of those mentioned has ever had tuberculosis, consumption, 
insanity or cancer?’ I also note that applicant had an acute attack of in- 
digestion June 18th, but I can’t make out the date of the year. I would 
like to know whether there was any involvement of the appendix or gall 
bladder. Please see Mr. Walet again and take his blood pressure and reply 
to all of these questions on the replica of the blank which I am inclosing, 
and forward your reply direct to the home office. Have applicant sign the 
blank and you witness his signature. 


“Fill in on this letter the date you forwarded the replica to the home 
office and also the date of the attack of acute indigestion and whether this 
was the only attack he had. Thanking you for giving this your prompt 
attention, I am. 

“Yours very truly, 
“Earl A. Hogan, M. D.” 


Two days later, in reply to the above letter, Dr, King wrote that he 
had examined Walet and had obtained from him a statement in regard to 
the acute indigestion to the effect that he (Walet) was attacked suddenly, 
at about 2 o'clock p. m., on June 18, 1917, with a severe pain in the pit of 
his stomach, while at Lake Dauterive, about six miles from Lorecauville; 
that the attack nauseated him, but that he could not vomit; that he sent for 
Dr. Darby, who gave him two hypodermics; that he then vomited, and felt 
relieved; that he had no pain afterwards up to the time of the report; 
that he had no fever the next day, but that the doctor advised him to re- 
main in bed two days; and that in the interval between the attack and the 
report he had been attending to his business constantly. On the same day 
Dr. King made a report to defendant’s home office, in which he incorpo- 
rated the substance of the above report, and also made a report to that 
office on the blood pressure, which showed that while the applicant was 
sitting the pressure was 150. The report also answered in the negative 
the question as to whether there ever had been a suspicion that any mem- 
ber of the family, indicated in the form used, had ever had tuberculosis, 
consumption, insanity, or cancer. 

The first report, the one which failed to show the blood pressure, 
reached the home office three days after it reached the New Orleans cof- 
fice, and on the same day was examined by the medical department of the 
home office. The examination resulted in a tentative rating of 115, which 
meant that the applicant was subnormal, or belonged to a class in which 
the rating of mortality would be, from a medical standpoint, 115 per cent. 
of the normal rate, 100 being the standard. On the same day the applica- 
tion, with the report thereon, was sent to the revision desk of the issue 
division of defendant, which. returned both on that day, and advised the 
medical department that an additional $10,000 had been requested, and on 
the same day the papers were re-examined and the tentative rating of 115 
confirmed as to the original application for $10,000 insurance and as to 
the $10,000 additional insurance requested, subject to the receipt of the 
information which had been requested, and which had not yet reached the 
home office. This information reached that office four days later, and 
upon its receipt a re-examination of the papers in connection with it re- 
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sulted in substituting a medical rating of 125 for the first rating made. 
This rating was not considered final for the reason that a report was de- 
sired and was still to be received from defendant’s regular examiner at 
the place of Walet’s residence, showing why it was that he had not been 
employed to make the examination, and asking for certain other informa- 
tion. Before that report was received Walet died. 

It may be here said that, under the rules of defendant, an applicant 
for insurance for the amount, on the plan, and at the rate of premium ap- 
plied for by Walet, with the latter's rating, is not an insurable risk. Still, 
had Walet not died when he did, and had the confidential report proved 
satisfactory, when received, the defendant would have been willing to have 
issued a substandard policy in the sum of $10,000 at a premium of $430.50 
instead of $353.90, the premium shown in the contract or receipt, and in 
the application signed by Walet. 

[1] By the terms of the receipt, which contains the only contract be- 
tween the parties in the matter, it is evident that the insurance applied for 
was intended to take effect as of date June 26, 1917, but only upon condi- 
tion that on that date, in the opinion of defendant’s authorized officers in 
New York, Walet was an insurable risk, not simply on any terms or condi- 
tions, er at any premium, but, under its rules, in the plan and for the 
amount and at the rate of premium applied for, if found otherwise ac- 
ceptable. It is equally clear that, for substantial reasons, up to the time 
that Walet died, the risk had not been found acceptable, under the rules 
of the defendant, by its authorized officers, on the plan, for the amount, 
and at the premium applied for, but, to the contrary, it was found that, if 
Walet should be found insurable at all, it would be at a considerably 
increased premium. It follows, therefore, that the insurance on that plan 
and at the rate proposed did not become effective; and, as that was the 
only plan that defendant could accept or reject, being the only one sub- 
mitted to it, it follows that insurance in no amount became effective. 

{2, 3] Plaintiff, however, contends, as we have seen, that defendant 
is estopped to deny that it accepted the application. She bases this con- 
tention in part on the letter quoted above and written by Watts, defend- 
ant’s local agent, in reply to Walet’s letter of inquiry. While the letter 
is suspectible of the interpretation that the policy had issued, still, as the 
authority of Watts was limited, and as he had no power to bind defend- 
ant in respect to the issuance of the policy, it cannot be held that defend- 
ant is estopped by his representations. Moreover, it does not appear that 
Walet ever read the letter, or even that his beneficiary ever read it prior 
to the former's death, for it was written on August 6th, on which day 
Walet was either undergoing the operation or was being sent to New Or- 
leans for that purpose, and it is most unlikely, under the circumstances, 
that he ever saw the letter. or even that his beneficiary saw and read it 
prior to his death. Even had Walet received and read it in the midst of 
the attack, and he could net have received it earlier still it is beyond ques- 
tion that no misstatement in it could have misled him to his injury, for 
certainly, at that time, he could not have obtained insurance elsewhere. 

[4-6] Plaintiff, moreover, contends in part, as we have seen. that de- 
fendant is estopped to deny that it accepted the application, because it 
delayed passing on it, to her injury. Whatever relief, if any, may be af- 
forded a proposed beneficiary for delay, under such an agreement as the 
one here involved, we do not think that delay can have the effect of pre- 
venting the company, receiving the application for consideration, from 
denying that it consented to the issuance of the policy. But, be that as it 
may, estoppel will not be enforced when it is against good conscience to 
enforce it. It would be contrary to such to enforce it here, for the reason 
that on June 26, 1917, Walet was not an insurable risk on the plan and at 
the rate proposed, if insurable at all; and it was his right to insurance, 
under the rules of defendant, accerding to that plan and at that rate, on 
that day, that it was agreed should determine the question. We say that 
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ke was not insurable on that plan, if at all, because, in our opinion, what 
was thought to be only an acute attack of indigestion, which he had eight 
days before, was, in reality appendicitis, which resulted finally in a rup- 
ture of the appendix within two months thereafter. Even if we err in 
respect to his trouble, still the condition of Walet’s health, as shown by 
the examination made. establishes that he was not entitled to the insur- 
ance on that day, on the plan and at the rate proposed; and it would be 
contrary to good conscience, under the circumstances, in our view, to 
treat the application as accepted. 

For the reasons assigned, it is ordered, adjudged, and decreed that the 
judgment appealed from be annulled, avoided, and set aside, and that there 
now be judgment rejecting and disallowing plaintiff's demand, at her costs 
in both courts. 


O'’NIELL, J., being absent from the state, takes no part in the deci- 
sion of the case. 


McLAUGHLIN v. ETNA LIFE INS. CO. OF HARTFORD, CONN. 
(No. 66.) 


(Supreme Court of Michigan. Dec. 29, 1922.) 
191 Northwestern Reporter, 224. 


4. INSURANCE—PERMITTING AMENDMENT OF PLEA, BY ADD- 
ING NOTICE OF SPECIAL DEFENSE, WITHIN COURT'S DIS- 
CRETION. 

The court’s action in denying defendant’s motion for leave to amend 
his plea by adding a notice of a special defense relied upon in compliance 
with Circuit Court Rule No. 23, § 4, requiring in effect that, if defendant 
in an action on an insurance policy relies on any defense growing out of the 
policy, he shall add to his plea a notice indicating the defense relied upon, 
held, under Comp. Laws 1915, § 12478, permitting amendments for the fur- 
therance of justice, to be within the court’s discretion and not reviewable. 


(For other cases, see Insurance, Dec. Dig. § 643[2].) 


Error to Circuit Court, Mackinac County; Frank Shepherd, Judge. 

Action by Mary McLaughlin against the 4Ztna Life Insurance Com- 
pany, of Hartford, Conn. Judgment for plaintiff, and defendant brings 
error. Affirmed. 


Argued before Fellows, C. J.,. and Wiest, McDonald, Clark, Bird, 
Sharpe, and Steere, JJ. 


McDonald & Kaltz, of Sault Ste. Marie, for appellant. 
Prentiss M. Brown, of St. Ignace, for appellee. 


SHARPE, J. On July 7, 1900, the defendant company issued to Walter 
S. Fillius a policy of life insurance in the sum of $1,000, in which the plain- 
tiff, his mother, was named as beneficiary. The insured was unmarried 
His occupation was that of a sailor on the Great Lakes. His mother re- 
ceived a letter from him, dated July 5, 1904, written at Sault Ste. Marie 
and directed to her at her home in St. Ignace. After a time the plaintiff 
and her husband, who was a marine engineer, tried to locate him, but were 
unable to do so. It appeared that he had made two trips on the steamer 
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Douglas Houghton after July 5th, but left that steamer about September Ist 
at Ashtabula, Ohio, and no trace of him was thereafter found. It appears 
from the correspondence that, pursuant to proceedings taken by the plain- 
tiff, the probable court of Mackinac county on March 8, 1915, declared the 
insured to be legally dead. In July, 1920, the attention of the home office 
of defendant was called to the disappearance of the insured. Proofs indi- 
cated by the facts above stated were furnished. The company finally de- 
clined to pay the full amount of the policy, but, as a compromise, wrote that 
it was “willing to pay such an amount as would have been payable at the 
end of the endowment term, if the assured were living, namely, $36,” and 
$50 in addition thereto. 

This action to recover was commenced on March 7, 1921. Trial was 
had before the court without a jury. Findings of fact and conclusions of 
law were filed. To these defendant prepared certain amendments and filed 
exceptions. A judgment was entered for the face of the policy and interest 
from the commencement of suit, $1,041.66, which defendant here reviews by 
writ of error. We consider the assignments discussed by counsel. 


1. Presumption of Death. 
[1] Section 329, 1 Comp. Laws 1915, provides: 


“If any person shall disappear and his whereabouts remain unknown for 
the space of seven years, and no knowledge of such person can be pro- 
cured for such space of seven years, he shall be presumed to be dead.” 


We have not assumed to set out in full the proof offered by plaintiff 
tending to show that the insured had disappeared and that his whereabouts 
remained unknown. In our opinion it fully justified the finding that he was 
presumed to be dead. 17 C. J. 1166;2 John Hancock, etc., Ins. Co. v. Moore, 
34 Mich. 41; Bailey v. Bailey, 36 Mich. 181; Samberg v. K. O. T. M., 158 
Mich. 568, 123 N. W. 25, 133 Am. St. Rep. 396; Woolfitt v. Histed, 208 
Mich. 308, 175 N. W. 286; Ferran v. Reserve Asso., 217 Mich. 441, 187 N. 
W. 347; Joyce on Insurance, § 3772. 


2. Statute of Limitations, 


[2,3] The plea gave notice of the defense of the statute of limitations. 
Under section 12323, 3 Comp. Laws 1915, an action on this policy must 
have been commenced “within six years next afer the causes of action shall 
accrue, and not afterward, except as hereinafter specified.” Section 12327 
provides : 

“If at the time when any cause of action shall accrue against any per- 
son, he shall be out of the state, the action may be commenced within the 
time herein limited therefor, after such person shall come into this state.” 


The purpose of this section is to secure to the plaintiff the same time 
in which to commence his action against an absent or nonresident defendant 
that he would have if the defendant were an actual resident of the state. 
Gray v. Jones, 80 Mich. 504, 45 N. W. 489. Both absence and nonresidence 
are necessary to suspend the operation of the statute. Campbell v. White, 
22 Mich. 178; Belden y. Blackman, 124 Mich. 667, 83 N. W. 616. At the 
end of the 7-year period after the disappearance of the insured he was in 
law “presumed to be dead.” Plaintiff's right to institute proceedings on 
the policy then accrued. 

“A cause of action accrues for the purpose of setting the statute in 
motion as soon as the creditor by his own act, and in spite of the debtor, 
can make the demand payable.” Palmer vy. Palmer, 36 Mich. 487, 494 (24 
Am. Rep. 605). 

“It may well be held that the cause of action accrues to a plaintiff at 
the earliest time when he may, of his own volition, institute proceedings. 
In re Estate of King, 94 Mich, 411, 428, 54 N. W. 178, 184. 
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The statute would therefore have commenced to run in 1911 and would 
be a bar, unless the cause of action is saved by the provision in section 
12327. 

Defendant claims that the declaration, which avers the disappearance 
of the insured in 1904, and the fact that under the statute he was presumed 
to be legally dead 7 years thereafter show prima facie that her cause of 
action is barred by the statute, and calls attention to the rule: 


“Where it appears that the cause of action is prima facie barred, the 
burden of proof is upon the party seeking to enforce the cause of action 
to show facts taking his case out of the operation of the statute.” Ency- 
clopedia of Evidence, vol. 8, p. 320. 


This rule is supported by our own cases. Ayres v. Hubbard, 71 Mich. 
594, 40 N. W. 10, and Belden v. Blackman, supra. See, also, 25 Cyc. 1425. 
The difficulty in here applying it is that we must conclude that the prima 
facie case made by plaintiff shows that the cause of action was barred. A 
copy of the summons by which the action was commenced does not appear 
in the record. The title to the cause as stated in both the declaration and 
plea describes the defendant as a foreign corporation. In the policy offered 
in evidence by plaintiff it is descibed as the “Aétna Life Insurance Com- 
pany of Hartford, Connecticut.” It thus appeared on the face of the pro- 
ceedings that defendant was a foreign corporation at the time the contract 
was entered into, and also at the time the action was commenced. To set 
the statute of limitations in motion, it must appear that defendant had com- 
plied with the statutory provision for service of process upon it in this state. 
2 Comp. Laws 1915, § 9280; Act No. 256, Public Acts of 1917, p. 2, c. 2, 
§ 4. It would then be consideed, for the purpose of being sued, as domi- 
ciled within the state. 25 Cyc. 908. The record contains no proof that de- 
fendant had become domiciled by complying with these statutes. The fact 
that it issued this policy in 1904, coupled with the further fact that plaintiff 
was enabled to obtain service on it in 1920, in our opinion raises no pre- 
sumption that it was domiciled in the state in 1911 or thereafter before 1920. 
The rule is thus stated in 14a C. J. 1402: 

“To entitle a corporation to the benefit of the statute of limitations of 
a state other than that of its creation, it must affirmatively appear that it 
maintained an agent in such state upon whom service of process could have 
been made during the time necessary for the action to become barred. No 
presumption will be indulged that the corporation has been at all times 
amenable to process so as to enable it to take advantage of the domestic 
statute of limitations.” 

It is supported by our own cases. Conrad vy. Nall, 24 Mich. 275; Camp- 
bell v. White, supra; Sproat v. Hall, 189 Mich. 28, 155 N. W. 361. See, 
also, Hubbard v. U. S. Mortgage Co., 14 Ill. App. 40; Taylor v. Union 
Pacific R. Co. (C. C.) 123 Fed. 155; Pierce v. Southern Pacific Co., 120 
Cal. 156, 47 Pac. 784, 52 Pac. 302, 40 L. R. A. 350. The burden was on 
defendant to show that it was domiciled in this state. Plaintiff's claim was 
not barred on the proofs submitted. 


3. Proofs of Loss. 


[4] It is insisted that the neglect to submit proofs of death within a 
reasonable time after the insured was presumed to be dead bars recovery. 
The policy provides for payment in the event of the death of the insured, 
“on surrender of this policy * * * within sixty days after satisfactory 
proof of the death of the said insured.” It contains no stipulatoin as to 
the time after death when such proof must be furnished. Section 4 of 
Circuit Court Rule 23 provides : 


“In a suit upon a policy of insurance, if the defendant shall rely, in 
whole or in part, upon any breach of any of the conditions, agreements, 
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representations or warranties of the policy or application therefor, or upon 
the failure to perform or make good any promise, ‘representation or war- 
ranty, or upon the failure to furnish any proof of loss, as required by the 
policy, there shall be added to the plea a notice plainly indicating the nature 
of the defense relied upon.” 


No notice of this defense was given. After the proofs were closed 
and after defendant’s counsel had moved for a directed verdict in favor of 
their client they asked the court for permission to amend the plea to give 
notice of this defense. The motion was denied, the court holding that— 


“It does not appear to the court that the defendant has lost anything— 
lost any means of defense—or has suffered any other actual disability be- 
cause of the delay; and I do not think that the amendment would be in 
furtherance of justice.” 


While error is assigned upon the denial of the motion for leave to 
amend, counsel do not dicuss it in their brief. Our statute of amendments 
(3 Comp. Laws 1915, § 12478) permits amendments to pleadings “for the 
furtherance of justice” at any time before judgment rendered. The de- 
fense sought to be interposed in no way affected the merits of paintiff’s 
claim. The denial of the motion was within the discretion of the trial 
court and will not be reviewed by this court. Ripley v. Davis, 15 Mich. 75, 
90 Am. Dec. 262; Shank v. Woodworth, 111 Mich. 642, 70 N. W. 140. 


4. Objections to Testimony. 

[5] Objection was made to the introduction of certain letters claimed 
by plaintiff to establish a waiver. As the trial court did not base any con- 
clusion of law, nor do we, on the waiver of any rights by the defendant, 
the admission of the letters, even if erroneous, constitutes no ground for 
reversal. 

We have considered all the assignments discussed by counsel. No re- 
versible error appearing, the judgment entered is affirmed. 


a ER 


AMES v. NEW YORK LIFE INS. CO. (No. 23171.) 
(Supreme Court of Minnesota. Dec. 29, 1922.) 
191 Northwestern Reporter, 274, 


(Syllabus by the Court.) 

1. INSURANCE — WHETHER LIFE INSURANCE HAZARD MaA- 
TERIALLY AFFECTED BY MISREPRESENTATIONS IN AP- 
PLICATION FOR JURY. 

Upon the state of facts set forth in the opinion and following earlier 
decisions of this court, it is held that whether the hazard assumed by the 
defendant life insurance company was materially affected by misrepresent- 
ations in the application was a question for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 


2. INSURANCE — EVIDENCE HELD SUFFICIENT TO ESTAB- 
LISH THAT INSURED WAS CHARGED MORE THAN 
STANDARD RATE FOR LIFE POLICY. 

There was sufficient proof that a policy in which a higher premium 
was charged than the insured would have had to pay if he had been classed 
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as a standard risk was accepted by the agent of the insured when he re- 
ceived it from the insurer. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 


3, INSURANCE—INSURED NOT BOUND TO DISCLOSE CHANGE 
IN PHYSICAL CONDITION BEFORE PAYMENT OF FIRST 
PREMIUM. 

After the application was accepted and the policy issued, but before 
it was delivered and before the first premium was paid, the insured be- 
came seriously ill. In ignorance cf the fact, the policy was delivered and 
a check for the premium received. .It is held, that the policy could not 
be avoided on the ground that the insured, or his representative was bound 
to disclose the change in his physical condition and wrongfully failed to 
disclose it. 


(For other cases, see Insurance, Dec. Dig. § 136[2].) 


Appeal from District Court, Winona County; C. E. Callaghan, Judge. 

Action by Clara K. Ames against the New York Life Insurance Com- 
pany. Verdict for plaintiff, and from an order denying defendant's al- 
on? motion for judgment or a new trial, defendant appeals. Order 
affirmed. 


Butler, Mitchell & Doherty, of St. Paul, for appellant. 
Lamberton, Lamberton & Murphy, of Winona, for respondent. 


Lees, C. Action by the beneficiary in a policy of life insurance to 
recover the amount of the policy. Appellant sought to defeat a recovery 
on three grounds: First, that there were false statements in the applica- 
tion; second, that no contract of insurance was consummated; and, third, 
that a change in the physical condition of the applicant took place between 
the date of the application and the date of the delivery of the policy and 
that such change was concealed. At the close of the evidence there was 
a motion for a directed verdict. The court denied the motion and refused 
to submit the last defense to the jury. A verdict in plaintiff's favor was 
returned, and defendant has appealed from a denial of its alternative 
motion for judgment or a new trial. 

[1] 1. The death certificate gave as the cause of death acute gangre- 
nous appendicitis, with diabetes, melitis as a contributory cause. The ap- 
plication contained two questions, answered by the insured as follows: 


“Q. Have you consulted a physician for any ailment or disease not 
included in your above answers? A, No. 

“Q. What physician, or physicians, if any, not named above, have you 
consulted or been treated by within the last five years, and for what ill- 
ness or ailment? (If none, so state.) A. None.” 


Defendant called as witnesses Dr. Dempsey and Dr. Nauth. Dr. 
Dempsey testified that in the spring of 1919 he saw the applicant at his 
home on a farm near Weaver, Minn., found him suffering from indiges- 
tion, advised him to stay in bed, and if he did not feel well the next day 
to send word, and heard nothing further from him. 

Dr. Nauth testified that a year or more before the applicant died he 
visited him at his home on the farm and treated him for influenza. On 
examining him, he discovered tenderness in the region of the appendix and 
informed him that he might have an affected appendix. The attack of 
influenza was not serious, and the doctor did not make a second call. 
Later on, the applicant came to the doctor's office in Winona and was ex- 
amined again. His weight was more than normal, and sugar was found 
in his urine. He was informed that he had diabetes and advised to diet. 
A week later he came again. There was another examination of his urine, 
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which then contained no sugar, and he was so informed. These are the 
facts upon which the first defense is based, and they present: the close 
question in the case. The court read section 3527, G. S. 1913, to the jury, 
and instructed them that the statement that the applicant had not con- 
sulted a physician was material, and, if they found that the risk of loss 
was increased by reason of the answers to the questions above quoted, 
defendant was entitled to a verdict; also that, if the ailments described 
by the doctors were slight or trivial, the applicant was not required to 
mention them. Whether a misrepresentation materially affected the haz- 
ard assumed by an insurance company is usually a question for the jury. 
Johnson v. Nat. Life Ins. Co., 123 Minn. 453, 144 N. W. 218, Ann. Cas. 
1915A, 458; Ivanesovich v. No. Am. Life, etc., Co., 145 Minn. 175, 176 N. 
W. 502. In Gruber v, German Rom. Cath. Soc., 113 Minn. 341, 129 N. 
W. 581, the insured died from tuberculosis. He failed to disclose that he 
had been treated by his physicians for throat trouble. It was held that 
if the applicant consulted doctors, or was treated by them for temporary 
or trifling ailments from which serious consequences were not to be ap- 
prehended and from which he recovered, his failure to disclose such con- 
sultations or treatment would not avoid the contract. In the Ivanesovich 
Case, it was remarked that whether the existence of hernia materially af- 
fects the hazard is, under statutes similar to ours, a jury question. In 
Olsson v. Midland Ins. Co., 138 Minn. 424, 165 N. W. 474, notwithstanding 
the uncontradicted testimeny of a physician that he had treated the in- 
sured 50 or 60 times within the year preceding the application, it was 
held that the circumstances were such that it should not be declared as a 
matter of law that the insured had in fact received the treatments to 
which the physician testified. Many cases from other jurisdictions are 
cited in the briefs. They cannot be reconciled, but the preponderance of 
judicial opinion supports the dectrine of the Gruber Case. See 6 Cooley’s 
Briefs on Ins. § 2163, and notes to Beard v. Royal Neighbors, 17 Ann. 
Cas. 1203, and to Met. Life Ins. Co. v. Brubaker, 18 L. R. A. (N. S.) 362. 

Appellant contends that there can be but one answer to the question 
whether the hazard it assumed was materially affected by the failure to 
disclose the consultatiens with Dr. Nauth. The force of the contention 
is weakened by the doctor’s testimony that there may be a transitory sugar 
in the urine; that on his second examination of the applicant he found 
no sugar, that its presence is not a certain indication of diabetes; and by 
proof that, after its examining physician had made his repert, specimens 
of urine were called for by appellant and sent to its home office more than 
once before the application was accepted. Under all the circumstances, 
we are of the opinion that the question was one for the jury and that the 
evidence would justify a negative answer. 

[2] 2. The application was for an endowment policy of $10,000, paya- 
ble in 20 years. The applicant was 40 years of. age. He agreed that, if 
the company was unwilling to issue a policy at the premium rate corres- 
ponding to his age, the application should be for a policy at a premium 
rate corresponding to the company’s valuation of the risk. The premium 
was rated up to the sum charged for a similar policy where the insured 
was 49 years of age, an increase from $504.60 to $613.10. One Jennings, 
a life insurance solicitor, was the agent of the applicant to procure the 
insurance. The policy was mailed to Jennings from appellant’s Minn- 
eapolis office en June 28, 1920. He testified that he received and accepted 
it for the applicant on June 29th. On that day the applicant was too ill 
to be capable of transacting business. It is therefore contended that there 
was no contract of insurance because the application was for a policy 
which would cost $504.60 per annum, whereas the policy offered cost more 
and was not accepted by the applicant himself. We are of a contrary 
opinion. The applicant was a substandard risk. He knew that to get in- 
surance he would probably have to pay a higher premium than that charged 
for a standard risk. He placed the matter in Jennings’ hands. It was 
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within the scope of Jennings’ authority to accept the policy offered. He 
says he accepted it when he received it. If he did, there was a completed 
contract, subject only to the condition that the first premium should be 
paid in the lifetime of the applicant, and Jennings’ acceptance obligated the 
applicant to pay it. A contract may be formed by accepting a paper con- 
taining terms. 13 C. J. p. 277. 

[3] 3. On June 26, 1920, the applicant and his wife were at Baraboo, 
Wis. He became ill in the evening and started for home.on the follow- 
ing morning. He reached Winona on the 27th and was then so ill that 
he was taken to a hospital that night and submitted to an operation for 
appendicitis. He died at 10 o’clock in the morning of June 30th. The 
application was dated May 11, 1920. The policy was issued on June 7th 
and sent from the home office in New York to the branch office in Minn- 
eapolis. It was held there until June 28th, when it was sent to Jennings 
as already stated. He received it at Waterville, Minn., on the morning’ of 
June 29th. In the afternoon of that day he mailed it to the applicant at 
Weaver. On the 28th, the cashier at the Minneapolis office mailed a 
letter to the applicant inferming him that the policy had been forwarded 
to Jennings for delivery upon payment of the premium, that the applica- 
tion had been approved June 7th, and that the policy had just been re- 
leased from the Minneapolis office. The letter came to Weaver on June 
29th, and on that day an agent of the applicant, having authority to issue 
checks, drew a check on the Weaver State Bank fer the amount of the 
premium and mailed it to the Minneapolis office, where it was received 
either at 8 or 10 o'clock in the morning of June 30th. When these events 
took place, neither Jennings nor appellant had knowledge of the applicant’s 
illness. Such knowledge came to them in the evening of June 30th. 

On August 27th, after receiving procf of death, appellant notified re- 
spondent that it took the position that no contract of insurance had been 
consummated, but if such were not the case, that it. elected to rescind the 
contract because it had been obtained by misrepresentations and conceal- 
ment. Appellant kept the check for the premium until September 4th, 
when it was sent by messenger to respendent and left with her. She im- 
mediately took it to her attorneys, and on the same day they mailed it 
back to the Minneapolis office. By the terms of the application, the pol- 
icy was not to take effect unless the first premium was paid and the policy 
delivered during the lifetime of the applicant. Upon this state of facts, 
appellant asserts that it was the duty cf those representing the applicant 
to disclose his changed physical condition and that the failure to make 
such disclosure before it released the policy was a fraud entitling it to a 
rescission. We have examined all the cases cited on this phase of the 
case and will refer briefly to those most directly in point. 

In Equit. Life Assur. Soc. v. McElroy, 83 Fed, 631, 28 C. C. A. 365, 
there was an intenticnal concealment of the fact that the applicant had 
become dangerously ill and was obliged to undergo a surgical .operation. 
Negotiations for the policy were pending and proposals and counterpro- 
posals had been made. Under these circumstances, it was held that a duty 
rested upon the applicant to disclese the facts unless the contract had al- 
ready been completed. In Piedmont, etc., Ins. Co. v. Ewing, 92 U. S. 377, 
23 L. Ed. 610, applicant being in extremis, a friend paid the premium but 
concealed the applicant’s condition. In Cable v. U. S. Life Ins. Co., 111 
Fed. 19, 49 C. C. A. 216, the facts were substantially the same and the ap- 
plication contained the so-called good health clause. The holding in both 
cases is in line with the McElroy Case. The’ doctrine approved in the 
federal cases is followed in several of the state courts. Harris v, Security 
Mut. Life Ins. Co., 130 Tenn. 325, 170 S. W. 474, L. R. A. 1915C, 153, 
Ann. Cas. 1915B, 380; McKenzie v. N. W. Mut. Life Ins. Co., 26 Ga. 
App. 225, 105 S. E. 720; Thompson v. Trav. Ins. Co., 13 N. D. 444, 101 
N. W. 900; Sec. Life Ins. Co. v. Booms, 31 Cal. App. 119, 159 Pac. 1000. 
Opposed are N. Y. Life Ins. Co. v. Moats, 207 Fed. 481, 125 C. C. A. 143, 
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Going v. Mut. Ben. Ins. Co., 58 S. C. 201, 36 S. E. 556, and Schwartz v. 
Ger. Life Ins. Co., 18 Minn. 448 (Gil. 342) ; Id., 21 Minn. 215. It was held 
in the Schwartz Case that after the company accepted the application and 
sent the policy to its local agent for delivery to the applicant, it was the 
agent's duty to make delivery upon tender of the premium unless the par- 
ties had agreed otherwise or the agent had been otherwise instructed by 
the company, although the agent knew the applicant was dangerously ill 
at that time. The court was of the opinion that if the agent had no au- 
thority save only to deliver the policy on payment of the premium, the 
company’s acceptance of the application was conditional upon such pay- 
ment alone. In short, the acceptance of the application and the execu- 
tion of the policy were held to conclude the contract, subject to the sole 
condition that the premium should be paid. If the insurer is not justified 
in refusing to accept the premium and deliver the policy under such cir- 
cumstances, how can it be said that, if the premium is paid and the policy 
delivered in the lifetime of the insured, the contract may nevertheless be 
rescinded for the failure to disclose the sickness of the insured? If the 
sickness is known to the insurer, he cannot withhold the policy if the 
Schwartz Case is followed, and the material facts are the same as they 
were there. Surely the insurer is in no better position if the fact of sick- 
ness is not disclosed than he is if he has knowledge of it. But if we gave 
effect to the doctrine upen which appellant relies, would the conclusion 
follow that, under the circumstances in the present case, the applicant or 
some one in his behalf should have given immediate notice of his illness 
so that delivery of the policy might be delayed until the final outcome 
of his illness was known? Or was it the duty of the respondent to re- 
turn the policy because her husband was on his deathbed when it came 
into the hands of his agent? We think not. Unlike most of the cases in 
which the doctrine has been asserted, the negotiations between the parties 
were no longer pending and no deception was practiced to get possession 
of the policy. Appellant and its agents were the actors. Uninfluenced 
by anything said or done by the applicant or his agents, without inquiry, 
and of its own motion, it delivered the policy and called for and received 
the premium. It is difficult to spell out fraud from anything that was 
said or done or left unsaid or undone. We reach the conclusion that, 
viewed from any standpoint, the evidence fails to show that the applicant 
or anyone representing him, was guilty of sharp practices of any kind, 
entitling appellant to avoid the contract. 
Order affirmed. 


CARPENTER vy. ST. JOSEPH LIFE INS. CO. (No. 14488.) 
(Kansas City Court of Appeals. Missouri. Dec. 4, 1922. Rehearing 
Denied Jan, 8, 1923.) 

246 Southwestern Reporter, 623. 


1. INSURANCE — AGREEMENT THAT POLICY SHALL NOT 

TAKE EFFECT UNTIL DELIVERY VALID. 

Where the parties agree in an application for life insurance that the 
contract shall not take effect until the delivery of the policy during the 
lifetime and good health of the insured, such agreement will be enforced, 
being one that the parties have an undoubted right to make. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 
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2. INSURANCE — PROVISIONS AS TO GOOD HEALTH AND 

DELIVERY OF POLICY MAY BE WAIVED. 

While an agreement that policy shall not take effect until delivery 
during the lifetime and good health of insured is a condition precedent 
to liability, it may be waived and is waived when the insurer so conducts 
itself as to indicate that it has treated the contract of insurance as exist- 
ing. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 


3. INSURANCE — SOLICITING AGENT HAD NO AUTHORITY 
TO WAIVE CONDITIONS PRECEDENT, 


A soliciting agent for an insurance company, who had no authority 
to sign or issue policies or make contracts of insurance, had no authority 
to waive a provision in the application for life insurance that the contract 
could not take effect until the delivery of the policy during the lifetime 
- and good health of the insured. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 


5. INSURANCE—LIFE POLICY HELD. NOT IN EFFECT. 

Approval of application for life insurance, registering of policy, and 
turning it over to the soliciting agent fer delivery did not create a delivery 
of the policy to the insured or create a contract of insurance, unless the 
insuring company had in some way signified to insured that the policy 
was in force, and insurer could properly withdraw it at any moment be- 
fore actual delivery to the insured, where the application for insurance 
provided that the policy should not take effect until delivery. 


(For other cases, see Insurance, Dec. Dig. § 136[2].) 


Appeal from Circuit Court, Buchanan County; L. A. Vories, Judge. 
Action by Myrtle Carpenter against the St. Joseph Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed. 


Robert A, Brown and Richard L. Douglas, both of St. Joseph, for ap- 
pellant. 
W. K. Amick, of St. Joseph, for respondent. 


Trims, P. J. Plaintiff, as the widow of Charles M. Carpenter, de- 
ceased, brought this action on an alleged contract of insurance by defend- 
ant on the life of her husband, in which she was the beneficiary. The 
petition alleged vexaticus refusal to pay and prayed for a reasonable at- 
torney’s fee and 10 per cent. damages for such refusal. 

The defense was, and is, that no contract of insurance ever came into 
existence because the policy was never delivered, nor was the contract 
completed in any other way. The reply pleaded that the provision relied 
upon, requiring delivery of the policy, was waived by the company, and 
that, by reason of its retention of the premium and its failure to return 
the same within a reasonable time, the company estopped to deny that the 
policy was in force. 

The trial resulted in a verdict and judgment for plaintiff in the sum 
of $1,099.50, the amount of the policy and interest, with $50 damages and 
$200 attorney's fees for vexatious refusal to pay. Defendant appealed. 

The application for the policy was signed by Carpenter on May 17, 
1920, aid contained the provision that— 


“Should my application be appreved, and a policy of insurance be is- 
sued, such policy and application shall be and constitutes the contract be- 
tween the parties hereto.” 


It also contained the provision that— 
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“* * * This contract is to be null and void and of no binding 
force whatever, unless my application is received and accepted at the home 
office of the company and approved by the medical director and the policy 
of insurance is delivered to me or my beneficiary during my lifetime and 
while in good health.” 


It also contained*the further provision that— 


“* * * Any money, note, or other thing of value given to this 
company or its agent taking this application on account of the first pre- 
mium charge on the policy applied for, in whole or in part, shall be held 
by this company as a deposit merely, and not as payment, until such time 
as the application shall be accepted or rejected; if same be accepted such 
money, note, or other thing of value shall be applied on such first pre- 
mium charge; if rejected, same shall be returned to me, my heirs, ad- 
ministrators, or assigns.”’ 


After signing the application, Charles M. Carpenter executed his note, 
due in 90 days, for the first premium and delivered it, with the applica- 
tion, to the soliciting agent. 

The application and note accompanying it were received at the home 
office of the company, the medical director approved the application, the 
policy was written up and signed by the company, and then sent by it to 
the insurance department at Jefferson City for registration. It was duly 
registered there on May 25, 1920, and returned to the home office of the 
company on May 27, 1920, and in the afternoon of that day the company 
turned the pelicy over to the soliciting agent to be delivered. 

The next morning, Friday, May 28, 1920, the soliciting agent, with 
the policy in his possession and while on his rounds delivering policies, 
passed within two blocks of Carpenter’s home, but, as Carpenter was then 
away at his work and as Mrs. Carpenter had objected to her husband tak- 
ing out the policy, the agent decided that he would wait until night, when 
Carpenter would be at home, and delivery of the policy to him in person 
could be made. 

\t this time Carpenter was alive and in good health. However, at 7 
o'clock that evening (Friday, May 28, 1920), and before the agent had 
completed his rounds er had gotten back to deliver the policy, Carpenter 
was accidentally killed. The soliciting agent says that he was late in 
getting back home from the rounds that day and upon doing so learned 
that Carpenter was dead and did not deliver the policy, but the next day, 
May 29th, returned it to the company with the report that Carpenter was 
dead. There is no question but that the policy was never delivered. 

Over the cbjections of defendant, plaintiff introduced evidence to the 
effect that on Monday, May 3lst, the soliciting agent, to whom the policy, 
on Thursday, May 27th, had been given for delivery, came to plaintiff and 
told her that the policy came back from Jefferson City on Thursday and 
was given to him on that day to deliver to her husband; that on Saturday 
he saw a notice of her husband's death in the paper, but there was no need 
of his bringing the policy down, as it was absolutely in full force at the 
time he was killed. 

Plaintiff further introduced, over the objections of defendant, evi- 
dence to the effect that on Saturday, May 29th, the soliciting agent, in at- 
tempting to get certain of plaintiff's relations to take out insurance, told 
them that he then had the Carpenter policy with him, and that his widow 
(the plaintiff herein) would get her insurance, 

On Wednesday, June 2, 1920, defendant, according to its evidence, 
turned the premium note over to the soliciting agent and directed him. to 
return it, at the same time taking the agent’s receipt therefor, dated June 
2, 1920, saying the note was received “for return to his widow.” This 
receipt was introduced in evidence. The evidence in behalf of defend- 
ant is further that the soliciting agent either on the same day or the next, 
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June 3d, took the note to plaintiff and tried to return it on the ground 
that the policy was never in force, not having been delivered, but that 
plaintiff refused to accept it, and the agent then took the note back to the 
company and reported her refusal to receive it. On June 10, 1920, the 
company, after consultation with its counsel, sent a letter, signed by the 
soliciting agent, to plaintiff by registered mail, in which the note was 
inclosed, and it was stated that the note was returned because the policy, 
not having been delivered during the lifetime and good health of plain- 
tiffs husband, was never in force. 

Owing to the fact that plaintiff had gone to the residence of one of 
her relatives, this registered letter was not delivered to her until June 
18th, a period of 20 or 21 days after the company had learned of her hus- 
band’s death, and that the policy had not been delivered. Plaintiff re- 
fused, however, to receive the note and sent it back to the company. 

On June 22, 1920, the company, having marked the note canceled, 
wrote plaintiff to that effect and stated that it was ready to deliver the 
canceled note to her at any time. The note was introduced in evidence, 
and across its face in red ink it bore the words: “Canceled on account 
of nondelivery of policy.” 

Afterward, when the due date of the note arrived in August, 1920, 
plaintiff went with her counsel to the company and offered to pay it, but 
the company refused to accept’ payment on the ground that the policy 
never went into effect and that nothing was owed defendant. 

The soliciting agent denies that he ever told plaintiff or her relatives 
that the policy was in force and would be paid, but says that, on the con- 
trary, the note was offered to her on June 2d, as heretofore stated. The 
plaintiff, however, denies that any offer to return the note was made to 
her until on the 18th of June she received it in the registered letter and 
returned the note as heretofere stated. 

The defendant demurred to the evidence both at the close of the 
plaintiff's evidence and at the close of all the evidence in the case. These 
the trial court overruled. 

In behalf of plaintiff, the court instructed the jury that, if they be- 
lieved from the evidence that defendant, after knowledge of Carpenter's 
death, did not “promptly return er offer to return” the premium note, 
but retained said note “for an unreasonable length of time” after the death 
of said Carpenter, then the verdict should be for plaintiff for the full 
amount of the policy. 

The court refused an instruction asked by defendant to the effect that, 
if the premium note was delivered by defendant to the soliciting agent on 
June 2d, with instructions to deliver it to plaintiff, then verdict should be 
for defendant. 

[1] It is well settled that, where the parties agree in the application 
that the contract shall not take effect until the delivery of the policy dur- 
ing the lifetime and good health of the insured, such agreement will be 
enforced, since it is one the parties have the undoubted right to make. 
Cravens v. New York Life Ins. Co., 148 Mo. 583, 599, 601, 50 S. W. 519, 
53 L. R. A. 305, 71 Am. St. Rep. 628; Yount v. Prudential Life Ins, Co. 
(Mo. App.) 179 S. W. 749. Kirk v. Woodmen of the World, 169 Mo. 
App. 449, 456, 155 S. W. 39. 

[2] But, while such provisions are conditions precedent to liability, 
they may be waived, and are waived when the insurer so conducts itself 
as to indicate that it has treated the contract as existing. Rhodus v. Kan- 
sas City Life Ins. Co., 156 Mo. App. 281, 137 S. W. 907; Pierce v. New 
York Life Ins. Co., 174 Mo. App. 383, 390, 160 S. W. 40. 

The question then is: Was any evidence of such waiver shown? 

[3] Now, so far as the alleged statements by the soliciting agent to 
the plaintiff and her relatives are concerned, they cannot be relied upon 
to constitute waiver, since such agent had no authority to waive. This is 
so even if, as plaintiff claims, the provision in the policy to that effect is 
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not binding because the policy was not delivered. Such lack of authority 
appears because the evidence shows he had no such authority. He could 
only solicit insurance, collect the first year’s premium, or take a note for 
it, and deliver a policy when the company gave him one for delivery. He 
had no authority to sign or issue policies—i. e., make contracts of insur- 
ance—and hence could not, by waiver, make contracts that did not other- 
wise exist. Besides, the alleged acts of the agent occurred after Carpen- 
ter’s death and at a time when the rights of the parties with regard to the 
question of whether there was a contract of insurance had become fixed. 
“Hence no waiver by way of estoppel could be predicated thereon, and, 
because of the agent’s lack of authority, no waiver by way of an inten- 
tional relinquishment of the right to insist upon the condition as to de- 
livery could arise from such acts on his part. The agent, therefore, be- 
ing without authority, could not create waiver in this case. Rhodus v. 
Kansas City. Life Ins. Co., 156 Mo. App. 281, 285, 137 S. W. 907; Bell v. 
Missouri State Life Ins. Co., 166 Mo. App. 390, 400, 149 S. W. 33. 

It follows, therefore, that it is only from the acts of the company 
itself that waiver, if at all, can be shown. This is not a case where a con- 
tract of insurance was in existence and afterward something arose which 
created a controversy as to whether that contract ceased to be valid. In 
this case the contract was never completed by delivery of the policy; and 
no contract of insurance ever came into existence at all, unless the com- 
pany waived the nondelivery. In other words, the plaintiff has no contract 
of insurance unless the company has, with knowledge of the facts, so 
conducted itself as to be reasonably open to the charge that it treated the 
contract as existing. And plaintiff must sustain the burden of proving 
this. 

[4] There being no contract whatever unless the defendant created 
one by waiver, it necessarily follows that the waiver plaintiff must show 
in this case is one of strict, pure waiver, which is the “intentional relin- 
quishment of a known right.” 27 R. C. L. 904. A waiver by estoppel will 
not de, for in this case, as has been stated, there is no waiver by estoppel. 
The terms “waiver” and “estoppel” are, in the law of insurance, often 
used interchangeably, but almost invariably when this is done the elements 
of an estoppel appear. 27 R. C. L. § 2, p. 904. Slight circumstances in- 
dicating an election to waive a forfeiture may be sufficient to create a 
waiver in the nature of an estoppel, though the acts may be such as are 
insufficient to create a strict technical estoppel, since forfeitures are not 
favored. 14 R. C. L. § 357, p. 1181. But this case is not one of forfei- 
ture, and, as stated, there are no elements of estoppel. The waiver herein 
must be such as will create a contract, since none exists without it. It 
must therefore be such a waiver as contains -all the elements of a valid 
contract. 14.R. C. L. 1155. 

We have been unable to find where plaintiff has proved such a waiver. 
The uncontroverted evidence is that, when the soliciting agent returned 
the policy to the company with the report that Carpenter had died with 
the policy undelivered, the company took the policy back, and on June 2d 
turned the note over to the agent with directions to return it. It may be 
said that, as this was defendant's evidence, the plaintiff is not bound by it, 
but the trouble with this is that the plaintiff’s cause of action rests on the 
contention that the waiver created a contract, and she has the burden of 
proof as to that; wherefore it is incumbent on her to meet and controvert 
such evidence before it can be denied whatever effect it may have. 
Whether the soliciting agent obeyed those instructions or not makes no 
difference, since the question-is what the company itself did, the soliciting 
agent having no power to waive. When the ncete was not delivered, either 
through plaintiff's refusal to accept it, as the agent claims, or because the 
agent did not offer to return it, as plaintiff claims, the company on June 
10th had the agent write a letter to plaintiff inclosing the note returning 
it on the ground that the policy was net delivered. When the plaintiff re- 
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fused to receive it and returned the note, the company canceled it and 
wrote plaintiff to that effect, and later, when plaintiff offered to pay the 
note when, by its terms, it came due, the company refused to accept the 
money. 

So that where is there any evidence that the company ever at any 
time treated the contract as in existence after it learned of the death of 
Carpenter with the policy undelivered? There is no such evidence unless 
it be in the fact that the company neglected to take any steps to return the 
note until June 2d, five days after Carpenter’s death. But this short de- 
lay, under the distressing circumstances with which the widow was sur- 
rounded, was no evidence that the company was holding the note as an 
enforceable obligation or that the contract was in existence. 

[5] It will not do to say that, because the policy was written up and 
turned over to the agent for delivery, but was not delivered on Friday 
morning, May 28th, this should play any part in the matter or make any 
difference. The policy was not withheld from delivery. It was only by 
fortuitous circumstance that Carpenter was killed before it was ,delivered. 
And, when it was not so delivered, all that had been done in the way of 
writing it up, registering it, and turning it over to the agent for delivery 
amounted to nothing. Unless the company had in some way signified to 
Carpenter that the policy was in force, the company could have with- 
drawn in at any moment before it was delivered. Horton v. New York 
Life Ins. Co., 151 Mo. 604, 620, 52 S. W. 356. 

The company in no way gave Carpenter notice that the proposal for 
a contract contained in his application had been accepted, and hence no 
contract ever arose. The mere failure to return the not yet due note dur- 
ing the five distressing days immediately following the death does not in- 
dicate an intention to treat the contract as existing, nor did it cause plain- 
tiff to change her situation in any way or cause her a particle of loss. 

Most of the cases cited by plaintiff are where there was an existing 
contract, and the question was whether the defendant had waived a for- 
feiture by acting in a way inconsistent with the idea that the contract was 
at an end. 

The case of Rhodus v. Kansas City Life Insurance Co., supra, was one 
where there was no delivery of the policy, but there the company, know- 
ing that the application had not been acted upon and that no policy had 
been issued, nevertheless accepted the cash due it on the note which the 
agent had collected, and thereafter retained it. Of course, such action 
. necessarily meant that a contract of insurance was in force regardless of 
the fact there was no policy or delivery thereof. In the case of Pierce v. 
New York Life Ins. Co., 174 Mo. App. 383, 160 S. W. 40, the insured paid 
the premium in cash, the part due the company was sent to it, and at the 
time of such payment the agent had the policies in his possession, and the 
only thing that prevented their delivery was insured’s decision to change 
the beneficiaries. The agent kept the policies for two weeks and was 
intending to send them back for cancellation and reissue, and, had he done 
so, no contract would have arisen, as insured died before delivery. But 
the manager of the company—i. e., the company itself— elected to treat 
the policies already issued, but not delivered, as existing contracts by 
having insured to sign an application for the change of beneficiaries, and 
the change was indorsed by the company on the policies. This treating 
of the undelivered policies as existing contracts waived the nondelivery. 

In Bell v. Missouri State Life Ins. Co., 166 Mo. App. 390, 149 S. W. 
33, the insured paid the full premium in cash, and the same was remitted 
to the company with the application, The policy was issued, and the agent 
delivered it by placing it where insured directed him to put it, but the 
delivery was after the insured was not in good health, he having been 
accidentally injured. There was therefore an acceptance of the policy by 
the insured, and this element necessary to the creation of a contract was 
complete. But the condition that he should be in good health was not 
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complied with, and the agent had no authority to waive that condition. 
The company, however, after knowledge received from the proofs of 
death that the insured was not in good health, nevertheless retained the 
cash premium and made no offer to return it for several months after- 
ward. This, of course, was conduct inconsistent with the idea that the 
policy was void because of the condition as to health when delivered. 

We can see no difference in principle between the case at bar and the 
case of Tainter v. Central Life Ins. Co. (Mo. App.) 185 S. W. 1185. 
There was no delivery of the policy in that case. The company directed 
the soliciting agent to return the premium note but this was not done. 
When a policy was demanded of the secretary of the company and re- 
fused, plaintiff demanded the return of the note which was also refused, 
the secretary saying the agent had it, and saying also that the company 
would decide what it intended to do and notify plaintiff. No notice was 
given and no offer to cancel or return the nete was made until after the 
company was sued and its answer filed; the company in the meantime 
having obtained the note from the agent and tendered it in court. It 
was held there was no liability. The elements of a waiver necessary to 
create a contract are more lacking in the case at bar than in that case. 
For, if a mere failure to return the note not yet due sooner than the five 
days constitutes such a waiver in this case, then the refusal to return the 
note in the Tainter Case, and the holding of it until suit was brought, 
ought to more certainly constitute a waiver in that. It is true no policy 
was written up in the Tainter Case, while one was written up in this. But, 
as heretofore observed, the writing of the policy in this case amounted to 
nothing, since no contract could exist thereby until it was delivered. Un- 
til then the policy was only so much paper. 

There being, in our view, no evidence of a waiver on the part of the 
defendant whereby a contract was recognized or treated as existing, and, 


the burden being on plaintiff to prove such fact in support of her cause 
of action, the judgment is reversed. 


All concur. 


ILLINOIS BANKERS’ LIFE ASS’N OF MONMOUTH, ILL., v. 
JACKSON et at. (No. 10922.) 
(Supreme Court of Oklahoma. Nov. 28, 1922. Reheading Denied 
Jan. 16, 1923.) 


211 Pacific Reporter 508. 


(Syllabus by the Court.) 
1. INSURANCE— CONSTRUCTION FAVORABLE TO INSURED 

WILL BE ADOPTED. 

Where a life insurance policy is open to two constructions, one favor- 
able and one unfavorable to the insured, the former will be adopted in 
order to make effective the primary obligation of the contract. Barnett 
v. Merchants’ Life Ins. Co. of Des Moines, Jowa (Okl. Sup.) 208 Pac. 271. 

(For other caees, see Insurance, Dec. Dig. § 143[3].) 


2. INSURANCE—LIFE POLICY PROVISIONS EXEMPTING FROM 
LIABILITY STRICTLY CONSTRUED. 
The provisions of a life insurance policy exempting the insurer from 
liability under certain conditions will be construed strictly against the in- 
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surer. Barnett v. Merchants’ Life Ins. Co. of Des Moines, Iowa (Okl. 
Sup.) 208 Pac. 271. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—INSURER HELD NOT TO HAVE “ENGAGED IN 
MILITARY SERVICE” WITHIN EXEMPTION CLAUSE OF 
POLIGY. 

Where the insured “engaged in military service,” and there is a po- 
vision in the policy exempting the insurer from liability under a clause in 
the policy providing, “If the insured engages in military or naval s€rvice, 
this policy is void and the liability of the association shall be limited to 
the amount paid by the insured hereon,” and it is admitted by the defend- 
ant insurance company that the insured died, after having been inducted 
into the army, while stationed at Ft. Sam Houston, Tex., receiving military 
training, as result of the disease of broncho-pneumonia, which was con- 
tracted by reason of the insured having Spanish influenza, that the disease 
frqgm which the insured died on the date of his death was prevalent 
throughout the world and was not contracted by the insured by reason of 
his engagement in military service, held, that the insurer was not exempted 
from liability. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from District Court, Choctaw County; C. E. Dudley, Judge. 

Action by William Douglas Jackson and another against the IJlinois 
Bankers’ Life Association of Monmouth, Ill. From a judgment for plajn- 
tiffs, defendant appeals. Affirmed. 


Everest, Vaught & Brewer, of Oklahoma City, for plaintiff in error. 
Jordan & Burke, of Hugo, for defendants in error. 


KENNAMER, J. William Douglas Jackson and Mary Jane Jackson, 
plaintiffs, commenced this action in the distict court of Choctaw county 
against the defendant, Illinois Bankers’ Life Association of Monmouth, II1., 
a corporation, to recover $2,000 -allegtd to be due on the life insurance 
policy issued to Norvin Ardis Jackson on the 3lst day of May, 1918. 
The cause was tried to the court on the 2d day of April, 1919, a jury having 
been waived by the parties to the action. Upon an agreement between the 
parties it was agreed the pleadings filed, including the petition of the plain- 
tiffs, the answer of the defendant, and the reply of the plaintiffs correctly 
stated the facts upon which the court should enter judgment in the action. 
Upon this statement of facts the court entered judgment in favor of the 
plaintiffs against the defendant for the amount alleged to have been due on 
the insurance policy as pleaded by the plaintiffs in their petition. 

Motion for a new trial was filed, and by the court overruled, excep- 
tions allowed, and this appeal is prosecuted by the Illinois Bankers’ Life 
Association, defendant, to reverse the judgment of the trial court. 

[1-3] One legal question is presented by this appeal for determination 
by this court, and that is whether the insurance policy on which the plain- 
tiffs recovered under the admitted facts is void. 

It is admitted that the policy of insurance was issued on the 31st day 
of May, 1918, in consideration of the payment of a premium of $20.50 upon 
the life of Norvin Ardis Jackson, being policy No. 84475; that William 
Douglas Jackson and Mary Jane Jackson were named as beneficiaries in 
the policy. The policy contained the following provision: 


“If the insured engages in military or naval service, this policy is void 
and the liability of the association shall be limited to the amount paid by 
the insured hereon.” 
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This provision of the policy was pleaded as a defense by the defendant 
insurance company to the action of the plaintifis. Subsequent to the issu- 
‘ ance and delivery of the policy the insured, Norvin Ardis Jackson, was pur- 
suant to the provisions of the Selective Service Law of the United States 
(Act Cong. May 18, 1917) inducted into the United States army and trans- 
ported to Ft. Sam Houston, Tex., and, while located there receiving mili- 
tary training, became sick with Spanish influenza, which resulted in broncho- 
pneumonia, from which disease the said Norvin Ardis Jackson died on the 
20th day of October, 1918. 

It was admitted that the military service of the insured was not the 
direct or proximate cause of his sickness and death; that the disease from 
which he died was prevalent throughout the world, and was common to 
both military and civil life, and that the disease from which the insured 
died was not contracted by the insured by reason of his engagement in the 
military service of the United States. It was admitted that proper proof 
of the death of the insured had been made according to the terms of the 
policy. Under the admitted facts in this case we are clearly of the opinion 
that the judgment of the trial court must be affirmed. 

The question involved on this appeal in view of the fact that the pro- 
vision in the policy of this action relied on as a defense is almost identical 
with the provision of the policy considered and construed in the case of 
Barnett v. Merchants’ Life Insurance Co. of Des Moines, Iowa, decided 
May 22, 1922, 208 Pac, 271, not yet officially reported. This court in the 
Barnett Case, supra, after a thorough consideration of the cases relied on 
by the plaintiff in error in this case, concluded that the company was liable, 
and, after a careful examination of the brief of counsel for the plaintiff in 
error, we fail to observe any good reason to cause us to recede from the 
rule announced in the Barnett Case, supra. In the Barnett Case, supra, 
the opinion in part is as follows: 


“ Our conclusion is that the exemption provided for in the military clause 
under consideration must be one which increased the risk assumed by the 
company under its primary obligation to relieve the company of liability. 
It being stipulated that the evidence did not disclose that by the insured 
being inducted into military service the hazard assumed by the company 
was increased, the judgment of. the trial court should have been for the 
plaintiff.” 


The second and third paragraphs of the syllabus in the opinion read: , 


“Where a life insurance policy is open to two constructions, one fa- 
vorable and one unfavorable to the insured, the former will be adopted in 
order to make effective the primary obligation of the contract.” 

“The provisions of a life insurance policy exempting the insurer from 
liability under certain conditions will be construed strictly against the in- 
surer. 


We therefore conclude, upon the authority of this case, the judgment of © 
the trial court should be affifrmed; and it is so ordered. 


Our attention has been directed to the fact that the plaintiff in error 
executed a supersedeas bond with the United States Fidelity & Guaranty 
Company as its surety staying execution on the judgment entered by the 
trial court. The clerk of this court is directed to enter judgment against 
the United States Fidelity & Guaranty Company in favor of the defendants 
in error for $2,000, with interest and cost in accordance with the judgment 
of the trial court. 

Harrison, C. J., and Johnson, Kane, McNeill, Miller, and Nicholson, 
JJ., concur, 
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SOVEREIGN CAMP, W. O. W., v. HARMON. (No. 6847.) 
(Court of Civil Appeals of Texas. San Antonio. Dec. 20, 1922.) 
246 Southwestern Reporter, 704. 


1. INSURANCE—EVIDENCE HELD INSUFFICIENT TO SUPPORT 
VERDICT FOR BENEFICIARY UNDER LIFE POLICY. 


In an action by a beneficiary on a certificate of insurance against a fra- 
ternal benefit association, evidence held insufficient to support a .verdict 
that insured member did not have tuberculosis at the time of applying for 
insurance and that he did not make false representations concerning his own 
health and the causes of death of his relatives. 


(For other cases, see Insurance, Wec. Dig. § 819[2].) 


2. INSURANCE—FALSE REPRESENTATIONS TO INVALIDATE 
FRATERNAL BENEFIT CERTIFICATE NEED NOT BE MA- 
TERIAL. ‘ 

To invalidate a benefit certificate, false representations by the insured 
need not be material. 
(For other cases, see Insurance, Dec. Dig. § 723[2].) 


3. INSURANCE — FALSE REPRESENTATIONS AS TO HEALTH, 
ETC., BY APPLICANT FOR BENEFIT CERTIFICATE HELD 
TO AVOID CERTIFICATE. 

False representations by an applicant for benefit certificate that he did 

not have tuberculosis, and had not had it, that certain of his relatives had . 

not died from it, and that he had not consulted a physician for five years 

preceding the application, avoided the certificate. 
(For other cases, see Insurance, Dec. Dig. § 723{5].) 


Appeal from District Court, Nueces County; W. B. Hopkins, Judge. 

Action by Louise S. Harmon against Sovereign Camp, Woodmen of 
the World. From judgment for plaintiff, defendant appeals. Reversed and 
rendered. 


Kleberg, Stayton & North, of Corpus Christi, for appellant. 


Fry, C. J. [1] This is a suit for $1,000 instituted by appellee, the 
surviving widow of William K. Harmon, deceased, against appellant, said 
claim being based on a certificate-of insurance issued to said William K. 
Harmon, appellee being named as the beneficiary therein. The cause was 
submitted to a jury on special issues, and on the responses thereto judg- 
ment was rendered in favor of appellee for $1,000 with interest at 6 per 
cent. per annum from date of the judgment. 

The defense was that deceased had made false representations as to his 
physical condition, and the jury found that William K. Harmon did not 
have tuberculosis when he made application for insurance, nor had ever 
had it; that his grandfather and three aunts did not die of consumption; 
that the applicant had not consulted with, or been attended by, a physician 
for any injury or disease during the five years immediately prior to April 
22, 1918; that William K. Harmon was of sound bodily health and free 
of any injury or disease that would tend to shorten his life at the time he 
made the application for insurance in the Woodmen of the World; that 
he had never had bronchitis at that time, nor any disease of the throat or 
respiratory organs, nor discharges from his ears. The answers of the jury 
are so contrary to the overwhelming preponderance of the evidence as to 
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indicate an utter disregard for the facts and a contempt for the testimony. 
Eminent specialists in lung troubles swore that a few weeks prior to the 
time that application was made for the insurance they thoroughly examined 
William K. Harmon and found him suffering from tuberculosis of the 
lungs and fully informed him of his condition. .Dr. Theo Y. Hull, an 
eminent lung specialist, gave Harmon a thorough examination on March 
28, 1918, less than a month before he applied for insurance, and stated that 
Harmon had told him that his grandfather and three aunts had died of 
tuberculosis, that he had pleurisy in 1910 and 1914, and had a winter 
cough... Dr. Hull swore that at the time he was suffering with active pul- 
monary’ tuberculosis and organic heart disease, and Dr. Hull told Harmon 
of his condition. In about eleven months after that time Harmon died. 

Dr. Harry G. Haeney examined Harmon in the spring of 1918, and 
found that he had tuberculosis in both lungs. This examination took place 
just prior to the examination by Dr. Hull. 

Dr. F. U. Painter swore that he had treated Harmon in 1916 and 1917 
for chronic bronchitis and told him he was afraid he had tuberculosis. This 
was early in 1918. Dr. Painter was with him in his last illness, and he 
died of tuberculosis. 

Dr. J. H. Grant, the medical examiner for the appellant, was intro- 
duced as a witness for appellee and testified that he made a hurried and 
“routine” examination. He made no examination for tuberculosis. His 
fee was paid by deceased. He showed that he made a very cursory and 
imperfect examination, and showed little knowledge of the condition of 
Harmon when he examined him for insurance. The only other doctor, 
C. P. Yeager, introduced by appellee, testified that he had in 1916 treated 
Harmon a number of times and that he examined him in 1918 and found 


.he had tuberculosis. 


It is apparent that the entire testimony shows that William K. Harmon 
had tuberculosis when he applied for insurance and knew that he had it; 
that his grandfather and three aunts had died with consumption; that 
Harmon had consulted with and been attended by physicians many times 
within five years before he made the application for insurance; that he was 
not of sound bodily health and free of disease when he made the applica- 
tion; that he had bronchitis before that and diseases of the throat and 
respiratory organs and discharges from his ears. Not a finding of the 
jury was based on evidence, unless the surmises and opinions of the bene- 
ficiary be considered. She stated that the grandfather and aunts of her 
husband did not die with consumption, when her husband said they did. 
She testified to matters of her husband's family history about which she 
did not qualify herself to speak. She did not deny that her husband was 
treated by Dr. Haeney, Dr. Painter, and Dr. Hull before he applied for 
insurance. The evidence is totally insufficient to support the verdict. 

[2, 3] Th representations made by deceased, Wiliam K. Harmon, in 
his application, were undoubtedly untrue and were of the most material 
nature, if it were necessary for them to be material to invalidate the policy, 
which it is not, and.a verdict should have been instructed for appellant. 
Modern Order of Prztorians v. Davidson (Tex. Civ. App.) 203 S. W. 
379; Sov. Camp W. O. W. v. Treanor (Tex. Civ. App.) 217 S. W. 204; 
Modern Woodmen v. Atcheson (Tex. Civ. App.) 219 S. W. 537. 

The iudgment is rreversed, and judgment here rendered that appellee 
take nothing by her suit and pay all costs in this behalf expended. 

Smith, J., entered his disqualification and did not sit in this case. 
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NEW YORK LIFE INS. CO. v. RUTHERFORD.» (No. 3806.) 
(United States Circuit Court of Appeals, Ninth Circuit. - Nov. 20, 1922.) 
284 Federal Reporter, 707. 











1. INSURANCE—RECEIPT OF POLICY BY AGENT FOR UNCON- 
DITIONAL DELIVERY TO INSURED HELD EQUIVALENT 
TO DELIVERY. 

Where a contract of life insurance provided that it should not take 
effect until the first premium was paid, and the policy delivered to and re- 
ceived by insured during his lifetime, and the premium was paid, receipt 
of the policy by the agent for unconditional delivery will be taken as equiva- 
lent to delivery to the applicant. 

(For other cases, see Insurance, Dec. Dig. § 136[2]). 


2. INSURANCE— CONTRACT MAY NOT BE LIMITED BY PRI- 
VATE INSTRUCTIONS FROM INSURER TO AGENT. 
A contract of insurance may not be qualified or limited by private in- 
structions from the insurer to its agent. 
(For other cases,,see Insurance, Dec, Dig. § 91.) 
















In Error to the District Court of the United States for the Southern 
Division of the Western District of Washington; Edward E. Cuchman, 
Judge. 

At Law. Action hy Grace G. Rutherford against the New York Life 
Insurance Company. Judgment for plaintiff, and defendant brings error. 


Affirmed. 


On January 14, 1920, one Naubert, a soliciting agent of the plaintiff in 
error, took from William E. Billings, of Tacoma, Wash., an application 
for a policy of life insurance in the sum of $5,000 for the benefit of the 
defendant in error. In the application the applicant, among other things, 
stipulated that the insurance “shall not take effect unless the first premium 
is paid and the policy is delivered to and received by me during my life- 
time, and that unless otherwise agreed in writing the policy shall then re- 
late back to and take effect as of the date of this application.” The amount 
of the first premium was paid in cash, and Naubert gave to the applicant 
a receipt therefor. The application was duly forwarded to the insurance 
company’s New York office, and in due course a policy was mailed from 
that office to the Seattle branch office. One of the provisions of the policy 
was: “The policy and the application therefor, a copy of which is attached 
hereto, constitute the entire contract.” The policy was received by the 
Seattle office on February 2, and on February 3 was received by Naubert 
at Tacoma. He immediately went to Billings’ apartments to deliver the 
policy, but found no one at home. He made no further effort to deliver the 
policy, but, on the contrary, he carried it about with him and exhibited it 
to others with a view of soliciting insurance. On the morning of Febru- 
ary 6 he received news that Billings was dead. Naubert held the policy 
for several days, and then, upon instructions from the cashier of the Se- 
attle branch, he mailed it to him, and the latter returned it to New York. 

The insurance company denied its liability on the ground that the 
policy had not been delivered during the lifetime of the insured. On the 
trial of the case in the court below, the jury were instructed to return a 
verdict for the defendant in error, the plaintiff in the action. Error is as- 
signed to the refusal of the defendant’s request for an instructed verdict 
in its favor and to the granting of the plaintiff's motion that the jury be 
directed to return a verdict for the plaintiff. 
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Fred W. Catlett, of Seattle, Wash., and James H. McIntosh, of New 
York City, for plaintiff in error. 

P. C. Sullivan and Walter Christian, both of Tacoma, Wash., for de- 
fendant in error, 


Before Gilbert and Hunt, C. JJ., and Dudkin, D. J. 


Giteert, C. J. (after stating the facts as above). After the applica- 
tion was received by the agent, and the first premium was paid, nothing 
remained to be done by the insured to make the contract effective. There 
was no provision that the insured should be in good health at the time of 
the delivery of the policy. His state of health at that time was not men- 
tioned in the policy or in the application. The only conditions were that 
the insurance applied for should not take effect unless the first premium 
were paid and the policy delivered to, and received by, the insured during 
his lifetime. 

On the trial the insurance company exhibited the following rule for 
the guidance of its agents: 


“A policy must not be delivered under any circumstances if any change 
whatever has occurred in the health or occupation of the applicant since 
date of his medical examination. In such case the agent must at once re- 
turn the policy to his branch office with full particulars and await further 
instructions.” 


This rule, however, had not been exhibited to the insured. It was not 
contained in the application or the policy, and the insured had no knowl- 
edge of it. It is the general rule that, until delivery of a policy, there is 
no contract of insurance, but there are exceptions to the rule. Thus deliv- 
ery is unnecessary where the policy is held by the company or its agent in 
pursuance of an agreement that it be held until called for (Franklin Fire 
Ins. Co. v. Colt,, 20 Wall. 560, 22 L. Ed. 423), and the provision that the 
contract shall not be complete until delivered may be waived. In Unter- 
harnscheidt v. Ins. Co., 160 Iowa, 223, 138 N, W. 459, 45 L. R. A. (N. S.) 
743, it was held that, where an insurance company delivers a policy to its 
agent to be by him turned over to the insured, the premium having been 
paid when the application was accepted, the neglect of the agent to per- 
form the manual act of placing the policy in the hands of the insured will 
not suspend the obligation of the company on its contract. Said the court: 


“If the premium is paid when the application is presented, and such 
application is approved and policy executed as of that date, and nothing 
remains but to deliver the paper to the insured, it may well be held that the 
sending of it to the agent to be by him given over to such insured person 
constitutes a sufficient delivery in law. * * * In other words, delivery 
in law is not necessarily manual delivery.” 


[1] In brief, the rule sustained by the weight of authority is that, even 
where the insurance contract requires delivery of the policy as a condition 
precedent to liability, the receiving of the policy by the agent for uncon- 
ditional delivery will be taken as equivalent to delivery to the applicant 
if the contract has been otherwise consummated. 14 R. C. L. 899; Folds 
v. New York Life Ins. Co., 27 Ga. App. 435, 108 S. E. 627; National 
Life Ass’n v. Speer, 111 Ark. 173, 163 S. W. 1188; Missouri State Life 
Ins. Co. v. Burton, 129 Ark. 137, 195 S. W. 371; Porter v. Mutual Life Ins. 
Co., 70 Vt. 504, 41 Atl. 970; New York Life Ins. Co. v. Greenlee, 42 Ind. 
App. 82, 84 N. E. 1101. 

[2] It is equally well established that the contract of insurance may 
not be qualified or limited by private instructions from the insurer to its 
agent. Fried v. Royal Ins. Co., 50 N. Y. 243; Going v. Ins. Co., 58 S. C. 
201, 36 S. E. 556. 
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“ 

The plaintiff in error relies upon Bradley v. New York Life Ins. Co. 
(C. C. A.) 275 Fed. 657, but that case is clearly distinguishable from the 
case at bar in that the insurance there under consideration was not to take 
effect unless the policy were delivered and received during the lifetime and 
good health of the insured. In that case the court found also that the first 
premium had not been paid. In the case at bar the first premium was paid 
at the time when the application was signed, and there was no provision in 
the insurance contract that the insured should be in good health at the time 
of the delivery of the policy. 

We find no error. 

The judgment is affirmed. 


~~ 


CAFFEE v. EMPLOYERS’ LIABILITY ASSUR. CORPORATION, 
LIMITED, or Lonpon, ENGLANp. 


(United States District Court, S. D. Florida. December 4, 1922.) 
284 Federal Reporter, 919. 


INSURANCE—PLEAS IN ACTION ON LIFE POLICY HELD SUF- 

FICIENT. 

In an action on a life policy, pleas alleging that statements in the ap- 
plication, which was made a part of the contract, were false, that they were 
material to the risk or the hazard assumed, and that they were made with 
intent to deceive, raised issues of fact, and it was not necesasry to set out 
the evidence in their support. 


(For other cases, see Insurance, Dec. Dig. § 640[2].) 


At law. Action by Matilda Caffee against the Employers’ Liability 
Assurance Corporation, Limited, of London, England. On demurrers to 
pleas. Overruled. 


Don Register, of Winter Haven, Fla., for plaintiff. 
Knight & Adair, of Jacksonville, Fla., for defendant. 


Catt, D. J. The 12 pleas demurred to are based upon the fifteenth, 
sixteenth, and eighteenth statements by the insured in the application for 
the policy sued on. This application is made a part of the policy and con- 
tains this provisian: 

“T understand and agree that the right to recover under any policy 
which may be issued upon the basis of this application shall be barred in 
the event that any one of the following statements material either to the 
acceptance of the risk of the hazard assumed by the corporation is false, 


or in the event that any one of the following statements is false and made 
with intent to deceive.” 


The fifteenth statement is as follows: 


“T have never had, nor am I subject to, fits or paralysis, disorders of 
the brain, or any bodily or mental infirmity.” 


The sixteenth : 


“My habits of life are correct and temperate, and I am in sound con- 
dition mentally and physically.” 


The eighteenth : 
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“I have not now, nor have I had during the past year, any local or con- 
stitutional disease.” 


The fourth, seventh, and tenth pleas are based on the fifteenth state- 
ment. 

The fifth, eighth, and eleventh pleas are based on the sixteenth state- 
ment. 

The sixth, ninth, twelfth, tenth-A, eleventh-A, and twelfth-A are based 
on the eighteenth statement. 

The fourth, seventh, and tenth pleas -allege that the statement “had 
never had, nor was he subject to, any bodily or mental infirmity,’ was 
false, in that the insured was then suffering from a diseased condition of 
the heart. 

The fifth, eighth, and eleventh pleas allege that the statement that the 
insured “was in sound condition mentally and physially” was false for the 
same reason as above. 

The sixth, ninth, twelfth, tenth-A, eleventh-A, and twelfth-A, allege 
that the statement by the insured that he “did not then have, nor had he 
during the past year, any local or constitutional disease,” was false for the 
same reason as above. 

The fourth, fifth, sixth, seventh, and tenth-A pleas allege that this 
statement was material to the risk assumed. 

The eighth, ninth, and eleventh-A pleas allege that such statements 
were material to the hazard assumed. 

The tenth, eleventh, twelfth, and twelfth-A allege that said statements 
were false and made with intent to deceive. 

There are a number of grounds of demurrer to each of the pleas. 

The plaintiff insists that the pleas are not full enough; that the allega- 
tion that said statement was material to the risk or hazard assumed is not 
sufficient; that the plea should go further, and state the progress of the 
disease of the heart, so that it would be apparent to the court that such 
diseased condition was material to the risk assumed, or the hazard assumed, 
as the case might be. As to the pleas alleging that the statement was false, 
and made with the intention to deceive, they should contain such allegations 
as would show the statements were material to the risk or the hazard as- 
sumed, as well as that they were false and made with the intention to 
deceive. 

The pleas alleging that the statements were false allege that said state- 
ments were material either to the risk or hazard assumed. The question on 
these pleas is therefore whether such statement is sufficient, or should the 
pleas go further and state facts from which the court could say that such 
statement was material as a matter of law. In my view, the materiality of 
the statements is a matter of fact, to be established by the proofs at the 
trial. The materiality is the ultimate fact to be established at the trial. 
It is a good pleading to state the ultimate fact, and not the proofs by which 
the ultimate fact is to be established. A diseased heart may or may not 
be material to the risk, or the hazard assumed to be shown by the evidence. 
The court would be in no better position to pass upon this question if the 
pleas should state fully the progress of the disease. 

In regard to the pleas alleging that the statements were made with 
the intention to deceive it is only necessary to consider the language of the 
application for the policy. A false statement in regard to health of the 
insured made for the purpose to deceive the insurer is made by the contract 
entered into by the parties, a bar to recovery upon said contract. The parties 
make their contract; the court simply construes it, seeking in said con- 
struction to arrive at the intent of the parties from the language employed. 

In my judgment the demurrers should be overruled. It will be so 
ordered. 
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NEW YORK LIFE INS. CO. v. SLOCOMB, (No. 3874.) 
(United States Circuit Court of Appeals, Ninth Circuit. Dec, 4, 1922.) 
284 Federal Reporter, 810. 


2. INSURANCE—INTEREST HELD RECOVERABLE FROM DATE 
OF DEATH OF INSURED. 


A life company cannot claim the benefit of a provision of its policy 
that the insurance should not be payable until proof of death to prevent 
the recovery of interest from the date of the death of insured where its 
defense to the action as that the policy was never in force. 


(For other cases, see Insurance, Dec. Dig. § 598.) 


In Error to the District Court of the United States, for the Northern 
Division of the Western District of Washington; Robert S. Bean, Judge. 

Action at law by Marion C. Slocomb against the New York Life In- 
surance Company. Judgment for plaintiff, and defendant brings error. 
Affirmed. 


Action to recover on a policy of life insurance with double indemnity 
provisions, issued by the New York Life Insurance Company-to Wilson M 
Slocomb. Verdict and judgment for the plaintiff, and the company brought 
writ of error. The facts are: ; 

At the instance of one Van Leuven, agent of the insurance company, 
plaintiff in error, Wilson M. Slocomb, was examined for life insurance on 
August 27, 1919, and on that date signed his application therefor. Subse- 
quently a policy, reciting that it was made in consideration of the payment 
of $237.54, ‘receipt of which is hereby acknowledged,” was issued by the 
company at its home office and forwarded to its Seattle office, which, in 
turn, forwarded it to the agent who solicited the insurance, and he deliv- 
ered the policy to the insured. The policy, which provided that it took effect 
“as of the 27th day of August, 1919,” remained in the possession of the 
insured until his death, which occurred three months from the date of the 
application. On the day following his death the agent went to the residence 
of the deceased and obtained the policy. Demand for its return was re- 
fused, and 14 months later this action was commenced. 


Fred W. Catlett, of Seattle, Wash., and James H. McIntosh, of New 
York City, for plaintiff in error. 

William Martin and H. A. Martin, both of Seattle. Wash., for de- 
fendant in error. 


Before Gilbert, and Hunt, C. JJ., and Rudkin, D. J. 


Hunt, C. J. (after stating the facts as above). It was contended by 
the company that the first premium on the policy was never paid; that the 
policy was delivered for inspection only; that an inspection receipt was 
taken from the insured but that the receipt was subsequently inadvertently 
burned; and that after the death of the insured the policy was surrendered 
to the agent of the company for cancellation because of the nonpayment of 
the first premium. In support of its defense the local agent testified to 
conversations had with Mr. Slocomb before and at the time the policy 
was delivered to him, saying that the policy was given to deceased for in- 
spection, but that the deceased never paid any premium. Witness said 
that on the morning follewing the death of Slocomb he went to the Slo- 
comb house and there talked with the brother of Mrs. Slocomb, and told 
him that the policy could not be paid; that Mrs. Slocomb’s brother went 
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upstairs and came back with the policy, and told the agent that Mrs. Slo- 
comb had directed him to say that it was “her fault that the policy was 
not in force, as she had opposed her husband every time he wanted to pay 
for it.” The agent also testified that the policy was handed over to him, 
and that, after some further talk about insurance with the brother, he (the 
agent) left, but that he went back the following Monday to try to sell Mrs. 
Slocomb an insurance policy; that he told her it was very hard not to be 
able to deliver the policy; and that during the interview she reiterated 
the statement that she had opposed the payment of the premium by her 
husband. 

That testimony was met by the evivdence of Mrs. Slocomb, who said 
that about September, 1919, her husband delivered the policy to her, with 
directions to take care of it; that she put it away with other documents of 
his; that the day following his death she directed her brother, who asked 
her for the policy, to hand it to Mr. Van Leuven, as she trusted him. 
Mrs. Slocomb also said that she never had made any statement to the effect 
that she was to blame for the nonpayment of the premium on the policy. 
The brother of Mrs. Slocomb testified that the agent called the morning 
after the death of Mr. Slocomb, and, after expressing his sympathy, said 
that if the brother would get “Bill’s’” (Mr. Slocomb’s) policy he would 
“see about collecting it’; that witness thereupon asked his sister about 
delivering the policy and told her all that Mr. Van Leuven (the agent) 
had said; that Mrs. Slocomb then approved the delivery, whereupon he 
got the policy from Mr. Slocomb’s private papers, and delivered it to the 
agent, who took it away. Witness positively denied that he ever told the 
agent that his sister said she was responsible for nonpayment of the pre- 
mium, and added that his sister never made any such statement to him. 

By motion for a directed verdict in favor of the company the question 
presented was whether the evidence justified submitting to the jury the 
issue of a delivery of the policy to Slocomb and of the payment of the 
first premium by Slocomb in his lifetime. Upon both points the record 
shows there was ample evidence to submit to the jury, and the court there- 
fore properly denied the motion. 

[1] The company complains that the court erred in the giving of cer- 
tain instructions to the jury and in refusing to give certain instructions 
requested, but as‘no exception of any kind were taken with relation to the 
charge or to the refusal to charge before the jury retired, and though the 
court advised counsel that it did not know that the exceptions interposed 
after the jury retired would be of any service to their client, and called 
attention to the necessity for excepting to the charge before the jury re- 
tired, counsel took no steps to comply with the suggestions of the court. 
Under the circumstances the assignments with respect to the giving and 
refusing to give instructions are not for consideration here. Alverson v. 
O.-W. R. & N. Co., 236 Fed. 331, 149 C. C. A. 463; Miller & Lux, Inc., 
v. Petrocelli, 236 Fed. 846, 150 C. C. A. 108; Central R. Co. v. Sharkey, 
259 Fed. 144, 170 C. C. A. 212. 

Error is assigned upon the refusal of the court to admit in evidence a 
letter sent by Van Leuven with the Slocomb policy to the Seattle branch 
of his company. As the substance of the contents of the letter was what 
Van Leuven testified to at the trial, no possible prejudice could have re- 
sulted by excluding the letter. 

Reversal is asked because the court permitted a witness in rebuttal tc 
answer a question put to him for the purpose of impeaching the testimony 
of the local agent. It appears that on direct examination the local agent 
testified that when he left the policy with Mr. Slocomb he took an inspec- 
tion receipt from Slocomb, and that receipt, together with other papers, 
was burned by the carelessness of a janitor as the witness was preparing 
to move. On cross-examination witness was asked concerning a conver- 
sation at Wenatchee with one Rohan about the policy in question, and 
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stated that he told Rohan that he took a receipt for the policy of Slocomb, 
but that he did not tell Rohan that he sent the receipt to the Seattle office. 
Rohan, in rebuttal, was asked whether or not, in the conversation had with 
Van Leuven, he did not tell him that he took a receipt from Slocomb, an 
“inspection receipt” signed by Slocomb, and that he sent the receipt to the 
office in Seattle. Witness said Van Leuven made that statement to him. 
There was no error in admitting the testimony of Rohan, for it directly 
contradicted the statement of the local agent to the effect that the alleged 
inspection receipt had been burned in his office, and thus was competent as 
bearing upon the credibiliy of the statement of Van Leuven. 

[2] In the judgment rendered interest was allowed at the rate of 6 
per cent, per annum from the date of the death of the deceased until the 
date of the verdict. Plaintiff in error takes the position that as the policy, 
under the double indemnity provision, provides that. the company will pay 
double ‘the face of the policy upon receipt of due proof that the death of 
the insured resulted, directly and independently of all other causes, from 
bodily injury effected solely through accidental cause, and that as such 
death occurred within 60 days after sustaining such injury, and due proofs 
were not furnished until about the 12th of April, 1921, interest can only be 
collected from the last-mentioned date. But the company having denied 
that the policy ever was in force, and, its liability having been established, 
it cannot now claim the benefit of the provision in the policy with respect 
to notice and due proofs of death by accident. Life Ins. Co. v. Pendleton, 
112 U. S. 695, 5 Sup. Ct. 314, 28 L. Ed. 866; Hartford Fire Ins. Co. v. 
Landfare, 63 Neb, 559, 88 N. W. 779; Western & A. Pipe Lines v. Home 
Ins. Co., 145 Pa. St. 346, 22 Atl. 665, 27 Am. St. Rep. 703. Interest was 
therefore properly allowed. 

After careful examination of the record we find no error against the 
plaintiff company, and affirm the judgment. 

Affirmed 


SOVEREIGN CAMP, W. O. W., v. REED. (7 Div. 240.) 
(Supreme Court of Alabama. Nov. 16, 1922) 
94 Southern Reporter, 910 


1. INSURANCE — COMPLAINT ON MUTUAL BENEFIT, CERTI- 
FICATE HELD NOT DEMURRABLE FOR FAILURE TO SET 
OUT INSURANCE AGREEMENT, OR AS STATING CONCLU- 
SION, 


Petition on a mutual benefit certificate claiming of defendant the 
amount of the certificate, and alleging that it was issued by defendant on 
certain date, and that by it agreed to pay to plaintiff the amount thereof, 
and another count, alleging plaintiff sued on a policy whereby defendant 
insured decedent for life, were not demurrable for failure to set out life 
agreement contained in the policy, nor as stating a conclusion of the 
pleader in not setting out the agreement. 


(For other cases, see Insurance, Dec. Dig. § 815[1].) 
4. INSURANCE—MUTUAL BENEFIT CERTIFICATE CON- 
STRUED STRONGLY AGAINST ASSURER. 


Beneficiary certificates, when subject to two or more constructions, 
will be construed most strongly against‘the assurer and in favor of the as- 
sured. 


(For other cases, see Insurance, Dec. Dig. § 726.) 
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5. INSURANCE—PAYMENTS HELD SUFFICIENT TO PREVENT 
FORFEITURE OF MUTUAL BENEFIT CERTIFICATE. 
Mutual benefit certificate dated December 15, 1919, held not forfeited 

for nonpayment of premiums, where the receipts showed a payment on 

December 31, 1919, and entries of two similar payments on January 28, 

1920, the death of assured occurring February 24 or 25, 1920, and the cer- 

tificate containing a provision for a pericd of grace in case of death of 

member not in arrears exceeding 30 days. 
(Fer. other cases, see Insurance, Dec. Dig. § 753[1].) 


10. INSURANCE — FACTS HELD SUFFICIENT TO INDUCE 
MEMBER TO BELIEVE THAT OFFICER WAS AUTHORIZED 
TO RECEIVE PAYMENTS. 

Payments entered in receipt book in apparent due course of business, 
and by the same officer who acknowledged the beneficiary’s first payment, 
were exercise or continuation of initial authority, and the accptance of the 
benefits by the society was sufficient to induce the member reasonably to 
believe that the authority continued to receive subsequent premiums. 


(For other cases, see Insurance, Dec. Dig. § 753[2].) 


11. INSURANCE—RECEIPT OF PREMIUMS HELD SUFFICIENT 
TO REQUIRE BENEFIT SOCIETY TO PROVE LACK OF OF- 
FICER’S AUTHORITY TO RECEIVE THEM. 

In absence of testimony to the contrary, entry of subsequent pay- 
ments in a receipt book of member of a benefit society by the same of- 
ficer who had received initial payments was sufficient acknowledgment of 
payments to cast on the society the burden of going forward with evidence 
denying such authority and payment. 


(For other cases, see Insurance, Dec. Dig. § 817[2].) 


12. INSURANCE—EVIDENCE HELD INSUFFICIENT TO OVER- 
COME EVIDENCE OF PAYMENT OF PREMIUMS. 
Evidence of payment of premiums by member of mutual benefit or- 
der held not overcome by unauthorized indorsements, on the proof of death, 
(For other cases, see Insurance, Dec. Dig. § 819[2].) 


14. INSURANCE — BENEFICIARY CERTIFICATE NOT EFFEC- 
TIVE UNTIL DELIVERY AND ACCEPTANCE. 
A beneficiary certificate did not take effect until due delivery and ac- 
ceptance pursuant to its terms requiring such delivery during life and 
good health of the member. 


(For other cases, see Insurance, Dec. Dig. § 720.) 


15. INSURANCE—ACCRUAL OF INTEREST ON NONPAYMENT 
HELD NOT AFFECTED BY CERTIFICATE LIMITING TIME 
TO SUE. 

The clause in the beneficiary certificate limiting time within which 
suit may be brought had no effect on the time within which interest began 
to accrue for nonpayment of the beneficiary certificate, 

(For other cases, see Insurance, Dec. Dig. § 799.) 


16. INSURANCE — BENEFICIARY HELD ENTITLED TO INTER- 
EST. 
Beneficiary suing on mutual ‘benefit certificate should be given inter- 
est thereon from date defendant filed initial pleading resisting payment to 
the date of the judgment, after which under Code 1907, § 4621, the amount 
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of the certificate with such interest should draw interest to date of rendi- 
tion of judgment of affirmance in the Supreme Court. 


(For other cases, see Insurance, Dec. Dig. § 799.) 


Appeal from Circuit Court, Etowah County; O. A. Steele, Judge. 

Action by Rena Reed against the Sovereign Camp of the Woodmen of 
the World. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded conditionally. 


Counts 4 and 5, upon which the case was tried, are as follows: 


“Count 4. The plaintiff, Rena Reed, a minor who sues by her next 
friend, Della Canada, claims of the defendant corporation the further 
and other sum of $1,000 due on a policy whereby the defendant on the 
3lst day of December, 1910, insured, for the term of his life, the life of 
Forney T .Reed, who died on the 24th or 25th day of February, 1920, of 
which defendant has had notice, and said policy is the property of the 
plaintiff; and plaintiff also claims of the said defendant interest on the 
said sum of $1,000 at the rate of 8 per cent. per annum, from the 11th day 
of May, 1920, when the said sum of $1,000 became due and payable under 
the terms of said policy. 


“Count 5. The plaintiff, Rena Reed, a minor, who sues by her next 
friend, Della Canada, claims of the defendant corporation the further and 
other sum of $1,000 due on a certificate of insurance issued by the defend- 
ant to Forney Reed on, to wit, the 3lst day of December, 1919, in and by 
the terms of which the defendant agreed to pay to the plaintiff, who was 
the wife of the said Forney Reed, the sum of $1,000, upon his death, and 
plaintiff avers that the said Forney Reed died on, to wit, the 24th or 25th 
day of February, 1920; that the defendant has had notice of his death, and 
that said’ certificate of insurance is the property of the plaintiff; and plain- 
tiff also claims of the said defendant interest on the said sum of $1,000 at 
the rate of 8 per cent. per annum, from the 11th day of May, 1920, when 
the said sum of $1,000 became due and payable under the terms of said 
policy.” 


To these counts the defendant interposed the following grounds of 
demurrer, originally interposed to counts 1, 2, and 3: 


“(1) Plaintiff fails to set out the agreement which she alleges was 
contained in the policy of life insurance. 

“(2) Because the allegation of the agreement contained in the policy 
of life insurance is a conclusion of the pleader and the agreement is not 
set out. 

“(3) Because the agreement alleged te be contained in said policy is 
not set out in the complaint. 

“(4) For aught that appears in said complaint, there are other provi- 
sions in the policy of life insurance which preclude the plaintiff from any 
claim thereunder. 

“(5) Plaintiff fails to show that the policy of life insurance was in 
force and effect at the date of the death of said Forney Reed. 

“(6) It does not appear by the amendment that the suit is by Della 
Canada as the next friend of Rena Reed.” 


Plea 2, as originally filed, read: 


“The instrument sued on contains the following condition or provi- 
sions : 

““All premiums are payable at the home office of this society but may 
be paid to the authorized representative of the society, such payments to be 
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recognized by the society must be entered at the time of payment in the 
premium receipt book belonging with this certificate. If for. any reason 
the premium be not called for when due by the authorized representative 
of the society, it shall be the duty of the member before said premium 
shall be in arrears thirty days to bring or send said premium to the home 
office of the society or to one of its local representatives. If the premiums 
are not paid as here specified, this contract shall become null and void.’ 


“Defendant alleges that the said Forney T. Reed paid the premium 
for December, 1919, which payment was due and promptly entered in the 
receipt book belonging with said certificate, but that no other payments 
were made by said Forney T. Reed during his lifetime, wherefore said pol- 
icy or certificate became null and void.” 


The following amendment to the plea was filed April 8, 1921: 


“Comes defendant and amends plea No. 2 by inserting therein at the 
beginning the following: 


“The instrument sued on also contains the following condition or pro- 
vision: ‘Schedule herein referred to certificate No. 119411 Camp No. 55; 
name of member, Forney T. Reed; age next birthday, 23 years; monthly 
premium, $1.60; death benefit, $1,000.00; accidental death benefit, $2,000.00; 
beneficiary, Rena Reed. This certificate is granted in consideration of the 
monthly premium stated in the schedule and the payment of a like amount 
on or before the first day of each consecutive month thereafter during the 
continuance of this contract, and the further consideration of the delivery 
of this certificate during the lifetime and good health of the member.’” 


The minute entry of April 8, 1921, among: other things, recites that— 


“* * * Thereupon the plaintiff demurs to defendant’s plea 2 as an- 


swer to counts 4 and 5 of said complaint upon the grounds $pecifically 
set forth in said demurrers, and upon due consideration it is ordered and 
adjudged by the court that said demurrers to plea 2 as answer to counts 4 
and 5 of said complaint be and the same is hereby sustained.” 


The defendant objected to the following portions of the oral charge 
of the court: 


“When the plaintiff introduced the policy in this case, and made proof 
of the death of the insured if nothing more had happened, plaintiff at that 
point would have been entitled to a judgment for the amount of the policy 
with interest on the same.” 

“In case you find for the plaintiff, the form of your verdict is: ‘We, 
the jury, find the issue in favor of the plaintiff, and assess her damages at 
so much, which would be the amount of the policy, $1,000, and interest on 
it from the 11th day of May, 1921, up to the date of the trial, at 8 per 
cent.’”’ 

“These written charges I am giving and refusing are intended to in- 
struct you that this policy, though dated December 15, 1919, was not de- 
livered until December 31, 1919, and did not take effect until delivered on 
the 31st of December, 1919.” 


The following charges requested by the defendant were refused by 
the trial court: 


“(1) The court charges the jury that if they believe the evidence they 
must find a verdict for the defendant. 

“(2) The court charges the jury that if you believe the evidence you 
cannot find a verdict for the plaintiff under the fourth count of the com- 
plaint, 
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“(3) The court charges the jury that if yo believe the evidence you 
cannot find a verdict for plaintiff under the fifth count of the complaint. 

“(4) The court charges the jury that Forney T. Reed is presumed to 
know the provisions of defendant's constitution and that his failure to pay 
the installment of assessment for the month of January, 1920, would mark 
a forfeiture of the policy or certificate. 

“(5) The court charges the jury that under the entire contract Forney 
T. Reed should have paid an installment of assessment for the month of 
January, 1920, during January, and if you believe from the evidence that 
he failed to pay said installment during January, 1920, he stood suspended, 
and plaintiff cannot recover in this suit, and your verdict must be for the 
defendant.” 


C. H. Roquemore, of Montgomery, for appellant. 
Goodhue & Goodhue, of Gadsden, for appellee. 


Tuomas, J. The trial and verdict rendered were on counts 4 and 5, 
added by way of amendment, plea of the general issue, special plea 2 as 
amended and as answer to said counts. Counts 2 aml 3 were eliminated 
by the general affirmative charge requested in writing by the defendant. 

[1, 2] Count 4 was not subject to the grounds of demurrer assigned. 
Eminent Household, etc., v. Gallant, 194 Ala. 680, 69 South. 884. Count 5 
was likewise free from demurrer assigned. Sovereign Camp v. Ward, 
196 Ala. 327, 330, 71 South. 404. These counts, added by way of amen#- 
ment to the complaint, were by a minor suing by a next friend, and were 
in form required by law of such suits. Smith v. Yearwood, 197 Ala. 680, 
73 South. 384; Robinson Lumber Co. v. Sager, 199 Ala. 675, 75 South. 
309; Alabama Power Co, v. Hamilton, 201 Ala. 62, 66, 77 South. 356; 
Wynn v. Hoffman, 203 Ala. 72, 73, 82 South. 32. 

[3] There was no prejudicial error in ruling on pleadings as shown 
by the judgment entry. We cannot consider the ruling as on demurrer 
to plea 2 as amended, as an answer to counts 4 and 5 added to the com- 
plaint by way of amendments. In the contract are employed the words, 
referring to the payment of premiums, “monthly installment,” “following 
month,” and “monthly payment”; the word “month,” as so used in the 
beneficiary certificate and exhibits thereto or documents incorporated 
therein by agreement of the parties, had reference to a calendar month. 
This is the usual accepation of the word “month,” unless it appears in the 
context to have been intended otherwise. Bartol v. Calvert, 21 Ala. 42, 
46; Doyle v. First National Bank, 131 Ala. 294, 30 South. 880, 90 Ala. St. 
Rep. 41; Oberhaus v. State ex rel. McNamara, 173 Ala. 483, 55 South. 
898; Sheets v. Seldon, 2 Wall. 177, 17 L. Ed. 823; Guaranty Trust, etc., 
Co. v. Green Cove etc., Co., 139 U. S. 137, 11 Sup. Ct, 512, 35 L. Ed. 116, 
119; McGinn v. State, 46 Neb. 427, 65 N. W. 46, 30 L. R. A. 450, 50 Am. 
St. Rep. 617; Daley v. Anderson, 7 Wyo. 1, 48 Pac. 839, 75 Am. St, Rep. 
870; Guaranty Trust, etc., Co. v. Buddington, 27 Fla. 215, 9 South. 246, 
12 L. R. A. 770 note; McGinn v, State, 46 Neb. 427, 65 N. W. 46, 30 L. 
R. A. 450, 50 Am. St. Rep. 617; 3 R. C. L. p. 1214; 26 R. C. L..p. 732; 
— v. Anderson, 7 Wyo. 1, 48 Pac. 839, 75 Am. St. Rep. 870; 38 Cyc. 
311. 

_ [4] A general rule of construction of beneficiary certificates and poli- 
cies of insurance, when subject to two or more constructions, in the same 
will be taken most strongly against the assurer and in favor of the as- 
sured. Such is the construction that is given to ambiguous terms in con- 
stitutions, laws, and by-laws of a mutual benefit society as made a part 
of beneficiary certificates, if the same be of doubtful import. Woodmen 
v. Alford, 206 Ala. 18, 89 South. 528, 533; Union Central v. Johnson, 198 
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Ala. 488, 73 South. 816; Cherokee Life Co. v. Brannum, 203 Ala. 145, 82 
South. 175. 

[5] When the contract sued on is so construed, and the advance pay- 
ment of $1.60 as monthly premiums on December 31, 1919, are held to be 
for the calendar month to follow, no forfeiture ensued for nonpayment of 
premiums. The receipt book in evidence indicated the payment of a like 
sum on January 28, 1920, and on the same date an additional sum of $1.60. 
If these payments were properly made to the defendant as premiums on 
the beneficiary certificate, the same was extended and in force to and 
within the month of March. The death of assured was on February 24 
or 25, 1920, within the ‘life or term of the beneficiary certificates under 
foregoing facts. However, if the payment of $1.60 on December 31, 1919, 
be held to have been for premiums accruing on the certificate from its 
date of December 15, 1919, to that of its delivery on December 3lst, when 
the clause of the contract is given application providing for the continuing 
in force of such contracts of insurance, there was no forfeiture that 
avoided the policy. A “period of grace” is thus provided in the benefi- 
ciary certificate : 


“All premiums are payable at the home office of the society, but may 
be paid to an authorized representative of the society; such payments to 
be recognized by the society must be entered at the time of-the payment 
in the premium receipt book belonging with this certificate. If for any 
reason the premium be not called for when due, by the authorized repre- 
sentative of the society, it shall be the duty of the member before said 
premium shall be in arrears thirty days, to bring or send said premium 
to the home office of the society or to one of its local representatives. If 
the premiums are not paid as herein specified, this contract shall become 
null and void. 

“Period of Grace.—Should the death of the member occur while any 
premium hereon is in arrears, not exceeding thirty days, the society will 
pay the amount of benefit provided herein, subject to the conditions of the 
certificate.” 


[6] To this phase of the case and evidence relating thereto we will 
advert, after passing upon several of the rulings in the admission and re- 
jection of documentary evidence at the trial. A relation of the beneficiary 
(Opie Reed) was in attendance at the trial and may have been subject to 
examination as a witness by the party so desiring, and he was not made a 
witness. Defendant, however, sought to have read in evidence the affi- 
davit of said Reed, which was said to have been received by defendant with 
the proof of death. Objection to the introduction in evidence of this affi- 
davit was made by plaintiff and sustained by the court. This effort to 
give this affidavit in evidence, rather than call the affiant as a witness, was 
not by way of his impeachment, or contradiction of any other witness un- 
der the rules obtaining in such matters. The court suggested that, if the 
facts alleged to be contained in the affidavit were desired by the defendant, 
the affiant was present and might be called as a witness and examined in 
relation thereto; that course was not adopted by the defendant. The bene- 
ficiary named in the certificate (making the proof of death) testified (and 
as to this was not contradicted) that she did not authorize or send the affi- 
davit in question as a part of her proof of death; that she gave the proof 
of death to.Mr. Webster. The mere fact that Reed went with beneficiary 
to Webster when proof of death was made did not authorize Reed, of his 
own motion or at the instance of Webster, to make the affidavit and deliver 
the same as a part of the proof of death. If the matter incorporated in 
the affidavit was evidence for defendant, it should have been offered on 
the trial, under the rules governing the introduction of evidence viva voce. 
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The effect of plaintiff's evidence and reasonable. inferences to be drawn 
therefrom, on the fact of payment of premiums for the calendar months 
immediately succeeding December 31, 1919, cast on the defendant the bur- 
den of going forward with the evidence on the issue of payment vel non. 
Starks’ Case, 190 Ala. 245, 67 South. 440; Lawson v. Mobile Elec. 
Co., 204 Ala. 318, 85 South. 257. ; 

[7] The predicate was sufficient to authorize the introduction in evi- 
dence of the receipt book, indicating the payments and the date thereof 
of the several premiums. Such a book was required and provided by de- 
fendant to be used in making the payment of premiums. The evidence of 
Mrs. Rena Reed was sufficient to afford a reasonable inference of its trans- 
mission to the home office with the proof of assured’s death; it was pro- 
duced at the trial by counsel for defendant. We find no evidence contra- 
dicting the prima facie effect of the entries of payntent of premiums shown 
by the receipt book. 

[8] There was no error in admitting in evidence the beneficiary cer- 
tificate along with the evidence showing the true date of the delivery and 
acceptance of the same. Under the terms of the contract, that of the con- 
stitution, laws, and by-laws made a part thereof by specific reference, com- 
pliance of such contract terms by defendant necessitates proof of the true 
date of delivery and acceptance, and this was the subject of parol proot. 
Formby v. Williams, 203 Ala. 14, 19, 81 South. 682. 

[9] In response to subpcena duces tecum, defendant produced at the 
trial the several documents indicated, one of which was the premium re. 
ceipt book. That book was admitted in evidence with the beneficiary cer- 
tificate (and referred to in the policy or certificate) and recited that it was 
of defendant; that its district manager was Daniel Webster; that the cer- 
tificate on the life of assured and the monthly premiums were $1.60, and 
that all premiums paid must be entered on said book, and which may be 
paid at the branch office indicated, and— 


“If the deputy does net collect the premiums when due send it to the 
branch office or to the home office in Omaha, Neb. Express or posta) 
money orders should be payable only to the Woodmen of the World. Al- 
ways send this receipt beok with your remittance. Monthly premiums 
$1.60. Date premiums paid were December, when paid ‘12-31,’ signature 
of Collector ‘J. W. Cohron,’ Monthly premium $1.60, date premiums are 
paid were 1920 for month of January, when paid ‘1-28,’ signature of col 
lector ‘J. W. Cohron,’ monthly premium $1.60, date premiums paid for 
1920 February ‘1-28,’ signature of. collector ‘J. W. Cohron.’ Be safe and 
keep premiums paid in advance.” 


We judicially know that the abbreviations unexplained (as we have 
indicated) entered therein were or purported to be of receipts of the 
three payments of premiums in the sum of $1.60 on December 31, 1919, 
and the sum of $3.20 on January 28, 1920. 

[10, 11] The subsequent payments entered in apparent due course of 
defendant’s insurance business, and by the same officer who acknowledged 
the first payment, were exercise or continuation of this initial authority; 
and the acceptance of the benefit accruing therefrom to defendant was 
sufficient to induce assured to the reasonable belief that like authority con- 
tinued to receive and receipt for subsequent premiums. South. States, etc., 
Co. v. Kronenberg, 199 Ala. 164, 74 South. 63. In the absence of testi- 
mony to the contrary, the subsequent payments entered on the receipt 
book were (prima facie) a sufficient acknowledgment of payments and re- 
ceipts thereof by defendant, as to cast upon the latter the burden of going 
forward with the evidence denying such authority and receipt of payments 
of premiums. South. States etc. Co. v. Kronenberg, 199 Ala. 164, 74 
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South. 63. This burden the defendant did not discharge. Sovereign Camp 
W. O. W. v. Adams, 204 Ala. 667, 86 South. 737. 

[12] This prima facie effect of evidence tending to show subsequent 
payments of premiums was not overcome by the indorsement purported to 
have been made or contained in the proof of death. The beneficiary testi- 
fied to the effect that she made no such indorsement or authorized another 
to indorse thereon the statement that “only first payment was made by as- 
sured or authorizd by beneficiary.” The entry of such a statement on the 
proof of loss or death was under question No, 16, “State the name and resi- 
dence of every physician who has attended deceased during the past two 
years,” answer, “Dr. Guy Stewart, Attalla, Ala) Dr. J. M. McElroy, At- 
talla,” and before the question and answer No. 17, “Was deceased married 
or single,” “Married,” was irregular and tended to support the testimony 
of beneficiary. We are of opinion that it was not sufficient to overturn 
the evidence tending to show the payments of premiums for the calendar 
months. 

The undisputed evidence showed the due issue of the beneficiary cer- 
tificate to the husband of plaintiff, insuring him for life; that he died on 
February 24 or 25, 1920, and of his death due notice was given. And there 
was no plea denying the execution of the policy. The certificate and proof 
of death in evidence made a prima-facie case of liability. The burden of 
going forward with the evidence showing forfeiture of the certificate for 
failure of conditions subsequent that rendered the policy null and void at 
the time of the death of the assured was upon defendant, who failed in that 
proof. There was nc evidence that subsequent payments were not paid 
before default and that by reason theredf under the terms of the certifi- 
cate it was null and void on the date of the death of assured. Sovereign 
Camp, etc. v. Adams, 204 Ala. 667, 86 South. 737, 741(10); Manhattan 
Life Ins. Co. v. Verneuille, 156 Ala. 592, 47 South. 72. 

The provisions of the certificate which render it null and void are: 


“Certificate When Void.—This certificate shall be void: (a) if any 
certificate previously issued by this society on the life of the member shall 
be in force on the date hereof unless the existence of such previous certifi- 
cate be noted by an endorsement hereon, signed by the Sovereign Com- 
mander or Sovereign Clerk of the society, and the society shall not be 
presumed or held to know of the issuance of any prior certificate, and the 
issuance of this certificate shall not be deemed a waiver of this condition; 
(b) if the member before this date has been attended by a physician for, 
or has had before said date any tubercular disease or consumption or 
chronic bronchitis, or cancer, or epilepsy, or disease of the brain, heart, 
liver or kidnevs, and the testimony of any physician to, or medical adviser 
of the member as to such disease or complaint shall be admissible in evi- 
dence. 

“If for any cause the certificate shall be or become void all premiums 
paid thereon shall become forfeited to the society except as provided 
herein.” 


No such default is pleaded or shown under last-quoted provisions of 
the certificate, rendering it void. Sovereign Camp v. Adams, 204 Ala. 667, 
86 South. 737. 

On the 15th day of December, 1919, defendant company issued at its 
office the certificate or policy of insurance sued on and sent it for delivery 
to Fordney Reed in this state, and it was delivered to him on the 31st day 
of December, 1919, upon the payment by him of $1.60. This cretificate of 
insurance contained the clause: 


“This certificate is granted in consideration of the monthly premium 
hereinbefore stated in the schedule and of the payment of a like amount 
on or before the Ist day of each consecutive month thereafter during the 
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continuance of this contract, and the further consideration of the delivery 
of this certificate during the lifetime and good health of the member.” 
—and the condition for “Period of Grace’,,’ quoted above, and that recog- 
nized and provided as follows: . 


“If, for any reason, the premium be not called for when due by the 
authorized representative of the society, it shall be the duty of the mem- 
ber, before said premium shall be in arrears thirty days, to bring or send 
said premium to the home of the society, or to one of its local repre- 
sentatives. If the premiums are not paid as herein specified, this contract 
shall become null and void.” 


The constitution and by-laws of the defendant in evidence provided: 


“Sec. 57. The liability of the Sovereign Camp for the payment of 
benefits on the death of a member shall not begin until after his application 
shall have been accepted by a Sovereign Physician, his certificate issued, and 
he shall have: 


“First. Paid all entrance fees. 

“Second. Paid one or more advance annual assessments and dues or 
one or more advance monthly installments of assessments and dues, known 
as Sovereign Camp fund; also signed his certificate and acceptance slip 
attached thereto. 

“Third. Paid the physician for medical examination. 

“Fourth. Been obligated or introduced by a camp or by an authorized 
deputy in due form. 

“Fifth. Had delivered to him, in person, his beneficiary certificate 
while in good health. 

“The foregoing are hereby made a part of the consideration for, and 
are conditions precedent to, the liability for the payment of benefits in case 
of death.” ; 


There are no pleadings or proof of a failure of either of the forego- 
ing conditions precedent to an efficacious delivery of an efficient beneficiary 
certificate of insurance, or of failure of compliance with— 


“Sec. 58 (a). Upon the delivery of a beneficiary certificate to an ap- 
plicant he shall pay to the clerk of his camp an amount equal to the pro- 
portionate part of a monthly installment due from the date his certificate 
is dated by the Sovereign Clerk, and also pay one monthly installment for 
the following month for his age as provided in tables of rates in sections 
€0 and 61 of these laws, and one monthly payment of camp dues.” 


Fordney Reed died on the 24th or 25th of February, 1920, and under 
the evidence it is shown that the $1.60 paid ort.the 3lst day of December, 
1919, represents and ig in full of what were the preliminaries required by 
section 58 (a) of the constitution and by-laws ‘of the defendant. That is 
to say, if the $1.60 that was paid by applicant upon the delivery of the 
beneficiary certificate represents an amount equal to the proportionate part 
of a monthly installment due from the date his certificate is dated by the 
Sovereign Clerk, and if it did not extend the certificate in force to Janu- 
ary 28, 1920. by the payment of two additioal sums, in like amount, on 
January 28, 1920, as the death occurred on the 24th or 25th of February, 
1920, it was within the conditions of the policy providing for a 30-day 
“period of grace.” 

This is not only true when sections 57 and 58 (a) of the constitution 
are considered but is true because of the general principle we have stated 
that— 


“The term ‘month’ whether employed in statutes or contracts and not 
appearing to have been used in a different sense, denotes a period termi- 
nating with the day of the succeeding month numerically correspoding to 
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the date of its beginning less one. If there be no corresponding day of 
the succeeding month, it terminates with thé last day thereof.” 


Refused charges requested by defendant in writing were contrary to 
the foregoing and properly and duly declined of instructio”. 

[13] The reception in evidence of the proof of death and the premium 
receipt book received from the defendant’s attorney was an act in pro- 
duction of competent documentary evidence in response to a subpoena duces 
tecum (3 Bl. Comm. 382), and was not within the inhibitions of the rule 
of privileged communications, but was of evidence intended to be produced 
on due notice by the adverse party. Chapman v. Peebles, 84 Ala. 283, 4. 
South. 273; White v. State, 86 Ala. 69, 5 South. 674; M. & M. R. Co, v. 
Yeates, 67 Ala. 164; South. Bithulithic Co. v. Hughston, 177 Ala, 559, 569, 
58 South. 450; 1 Greenl. on Ev, (14th Ed.) ®° 244, 245. The ruling in 
Sovereign Camp. v. Ward, supra, had reference to the private correspond- 
ence—a letter directed to an official of the camp by its general attorney 
relating to a compromise of the claim. The documents produced on due 
notice at this trial were compelled by subpoena that may have been di- 
rected to the general attorney of the defendant; and the fact that its pro- 
duction was in response to subpcena or due notice to attorney of the de- 
fendant representing it at the trial and to whom the documents were trans- 
mitted by the general attorney did not bring these documents within the 
ciass and protection of privileged communications. 

Where the oral charge is considered as a whole, no error was com- 
mitted. There was no pleading denying the execution of. the beneficiary 
aertificate made the subject of the suit, nor is it denied that due notice of 
death of assured was given. Plaintiff made out a prima facie case, as in- 
structed by the court, on the admission in evidence of that certificate or 
policy and the proof showing death of assured and due notice to defendant. 
Sovereign Camp W. O. W. v. Adams, 204 Ala. 667, 672, 86 South. 737. 
There was no error in the portion of oral charge made the basis of first 
exception taken. 


[14] The beneficiary certificate did not take effect until its due de- 
livery and acceptance on December 31, 1919, pursuant to its terms—de- 
livery during life and good health of that (assured).member. Cherokee 
Life Ins. Co. v. Brannum, 203 Ala. -145, 82 South. 175. Hence the third 
exception to the general charge is without merit, and the general affirma- 
tive charges requested by defendant as to counts 4 and 5 were properly 
refused. 


A further exception reserved to the instruction contained in the oral 
charge to the effect that in event plaintiff recovers she was entitled to the 
amount of the beneficiary certificate “and interest on it from 11th day of 
May, 1921, up to the date of the trial at 8 per cent.” The terms of the 
policy shedding light upon the time of payment are that “on receipt of 
due proofs of the death” of assured, “and upon surrender of this (the 
beneficiary) certificate and all receipt books”; that the proof of claim 
“shall be made on blanks to be provided by the society, and shall contain 
full answers of the claimant, physician and other persons to all the 
questions asked therein and shal! conform to all the requirements thereof,” 
etc.; and that no suit shall be maintained to enforce the performance of 
the contract “until ninety days after the filing in home office of the society 
(Omaha, Neb.) proof of loss as herein provided, nor after one year from 
the date of such loss.” The proof of loss is of date of March 11, 1920, 
showing death of assured on February 25, 1920; the suit was brought on 
June 21, 1920, and defendant filed its pleadings challenging or resisting 
payment, respectively, July 12, 1920, and April 6, 1921. The judgment was 
of date of May 3, 1921, for $1,078.22. The evidence fails to disclose when 
the proof of death, beneficiary certificate, and receipt book reached the 
home office of defendant at Omaha, Neb. It is fair to assume, under the 
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issues made by the pleading, that it was received before the suit or de- 
fendant’s pleading therein. 

{15, 16] The clause in the beneficiary certificate limiting time within 
which suit may be brought had no effect on the time within which interest 
began to accrue for nonpayment of the beneficiary certificate. The amount 
thereof being $1,000, interest thereon at legal rate defendant appeared and 
filed initial pleading resisting payment (July 12, 1920) to the date of the 
judgment on May 3, 1921, the aggregate amount of the judgment should 
have been $1,064.67. That sum with interest (Code, § 4621) to date of 
rendition of this judgment is $1,187.56. The appellee will enter remittitur 
for $13.55, the excess interest included in judgment, within 10 days from 
rendition of this judgment; failing therein, the judgment is reversed, and 
the case is remanded. Cassels v. Ala. City, etc., Co., 198 Ala. 250, 73 South. 
494; Cook v. Bell, 177 Ala. 618, 59 South. 273; Nixon v. Smith, 193 Ala. 
443, 69 South. 117; United Order, etc., v. Richardson, 202 Ala. 305, 80 
South. 370; Montgomery Light & W. Power Co. v. Thombs, 204 Ala. 678, 
87 South. 205; United States Fidelity v. Millonas, 206 Ala. 147, 89 South. 
732; Central of Georgia Ry. Co. v. Robertson, 206 Ala. 578, 91 South. 
470; General Acts 1915, p. 610. 

The judgment of the circuit court is reversed, and the case is re- 
manded on condition; if remittitur is so entered, the judgment as modified 
is affirmed. 

Anderson, C. J., and McClellan and Somerville, JJ., concur. 


————_-_ <a 
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(Supreme Court of Alabama. Nov. 2, 1922. Rehearing Denied Dec. 
7, 1922.) 


94 Southern Reporter, 748. 


3. INSURANCE—REPLICATION HELD TO AVER A COMPLETED 
CONTRACTUAL AGREEMENT THAT NOTE WAS RE- 
CEIVED IN ACTUAL PAYMENT OF FIRST PREMIUM. 
Averments of replication in action on life policy held descriptive of a 

completed contractual agreement between insurer’s agent, averred to have 

authority to that end, and insured, that a note was received by the agent 
in actual payment of.the first premium. 
(For other cases, see Insurance, Dec. Dig. § 641[1].) 


5. INSURANCE—IN ABSENCE OF STIPULATION, NO FOR- 
FEITURE BY FAILURE TO PAY NOTE AUTHORITATIVELY 
RECEIVED AS PAYMENT OF PREMIUM. 

In the absence of -effective contractual stipulation to that effect, life 
insurance is not forfeited by failure to pay’ at maturity a note, authori- 
tatively received as payment of the first premium. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 


6. INSURANCE—STIPULATION OF POLICY NOT ONE FOR 
FORFEITURE OF LIFE INSURANCE FOR FAILURE TO PAY 
NOTE RECEIVED AS PAYMENT OF PREMIUM. 

Stipulation of life policy that it should not become effective till the 
initial premium was actually paid does not amount to one that the insur- 
ance should be forfeited for failure to pay at maturity a note authorita- 
tively received as payment of the initial premium. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 
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12, INSURANCE—LIFE POLICY HELD CANCELED BY ACTS OF 

PARTIES. 

A life policy was canceled, where insured in letter, replying to demand 
for payment of note for first premium, returned the policy, gave his rea- 
sons for refusing it, avowed purpose not to pay the note, and demanded its 
return, and the company accepted the repudiation by indorsing ‘not taken” 
on the policy; and this though there was no restoration of the note and no 
notice of acceptances of insured’s act and avowal. 


(For other cases, see Insurance, Dec. Dig. § 246.) 


Appeal from Circuit Court, Talladega County; S. W. Tate, Judge. 
Action by Mamie A. Russell against the Reliance Life Insurance Com- 


pany. From a judgment for plaintiff, defendant appeals. Reversed and 
remanded, é 


The action is by appellee against appellant upon a life insurance policy 
belonging to nlaintiff, the wife of James B. Russell, who died December 
26, 1920. The policy was issued, to wit, August 31, 1920. In addition to 
general traverse of the single count in the complaint, the defendant filed a 
number of special pleas; among them pleas 6, 7, 8, and 9, to which plain- 
tiff’s demurrers were sustained. - These pleas read: 


“(6) For further plea, the defendant says that said policy was issued 
upon an application signed by the said James B. Russell, seeking the issu- 
ance of said policy, but that at the time that the said Russell applied 
therefor he understood that he was applying, not to this defendant, but to 
the New England Mutual Life Insurance Company of Boston, Mass., and 
not until the said policy was issued and received by the said Russell by 
mail did he discover that it was issued by this company, and not by the 
said New England Mutual Life Insurance Company; and that the said 
James B. Russell did not want a policy of insurance in the defendant’s 
company, but wanted one in the said New England Mutual Life Insurance 
Company, and after its receipt through the mails, as aforesaid, the said 
Russell returned the said policy, stating he did not want the same and 
would not pay therefor. 

“(7) For further plea, the defendant refers to and adopts as a part 
hereof all the allegations and averments of plea 6 herein contained, and 
adds thereto as a part thereof the following words of averment: That 
said policy was in due course returned to this defendant, marked and in- 
dorsed ‘Not taken,’ December 21, 1920, 

“(8) For further plea, the defendant says that the policy sued on in 
this case incorporated therein as a part thereof the application made for 
such insurance policy which was signed by the said James B. Russell and 
at the time he so signed the same the said James B. Russell did not desire 
or intend to apply for insurance in this company, but intended to make 
said application to the New England Mutual Life Insurance Company, 
and after the issue of the policy sued on and its delivery to the said Rus- 
sell he ascertained that such policy had been issued by this defendant com- 
pany, and not by the said New England Life Insurance Company, and 
thereupon the said Russell returned the policy sued on, and informed this 
defendant or the defendant’s agent that he did not want and would not 
pay for the policy so issued by this defendant. 

“(9) The defendant refers to and adopts as a part of this plea all the 
allegations of plea 8 hereinabove, and adds thereto as a part thereof the 
following words of averment: ‘And said policy was in due course re-, 
turned to the defendant, and by this defendant indorsed and marked “not 
taken,” on, to wit, December 21, 1920, and prior to the death of the said 
James B. Russell on, to wit, December 26, 1920.” 
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With other general and special replications to pleas 1 to 5, inclusive, 
plaintiff interposed amended replication 13 to special plea 3. This plea (3) 
reads: 

“The policy of insurance sued on provides in express terms that the 
same was based upon the application therefor, a copy of which is attached 
and made a part of the contract of insurance, and the said policy is also 
based upon the annual premium of $47.46 and the payment of the first 
annual premium; that the application for said policy so incorporated 
therein and made a part thereof, and which was signed by the said James 
B. Russell, contained, among other things, an agreement by the said Rus- 
sell that the said policy so applied for should not take effect until the first 
premium shall have been actually paid, and further showed that he paid to 
one C. E. Shannon, agent, the sum of $47.46 in a certain note, and in said 
policy it is expressly provided as follows: 

“*All premiums are payable in advance at said home office, or ta an 
agent of the company upon delivery of a receipt signed by the president or 
secretary of the company and countersigned by said agent. A grace of one 
month or thirty-one days, subject to an interest charge at the rate of five 
per cent. per annum shall be granted for the payment of every premium 
after the first, during which period the insurance shall, continue in force. 
If the insured shall die during the days of grace the overdue premium will 
be deducted from the amount payable thereon in anv settlement hereunder. 
Except as herein provided the payment of a premium or installment 
thereof shall not maintain the policy in force beyond the date when the 
next premium or installment thereof is payable, if any premium or in- 
stallment thereof be not paid before the end of the period of grace, then 
this policy shall immediately cease and become void and all pemiums pre- 
viously paid shall be forfeited to the company, except as provided in the 
Options on Surrender or Lapse.’ 

“And this defendant avers that neither said premium nor any part 
thereof has been paid, but that the said note so given therefor to the said 
Shannon became due and payable on, to wit, December 15, 1920, but the 
same was not paid when due, nor was the same paid prior to the death of 
the said James B. Russell on, to wit, December 26, 1920.” 


Amended replication 13 to plea 3 reads: 


“Plaintiff avers that C. E. Shannon, at the time of taking said appli- 
cation and the issuance of said policy by the defendant company, was the 
agent of said company, with authority to solicit said application and de- 
liver the policy and receive the payment therefor, and that acting within the 
scope and line of his authoity the said C. E. Shannon accepted the certain 
note of the said James B. Russell due on, to wit, the 15th day of Decem- 
ber, 1290, referred to in said plea, in payment of the said first premium, 
and delivered said policy to the said James B. Russell, and that the said 
James B. Russell received said policy and accepted the same, and that said 
policy was in full force and effect at the time of the death of the said 
James B. Russell.” 


The defendant’s demurrer to this amended replication was overruled. 
The objections taken to the amended replication by the demurrer and 
supported in the brief are indicated in the opinion. 

The court refused defendant’s special request for instruction C, read- 
ing: 

“The court charges the jury that the original complaint in this cause 
alleges that the defendant insured the life of James B. Russell for the 
term of, to wit, his natural life. The only policy of insurance introduced 
in evidence in this case shows that the policy was not for the term of his 
natural life, but was for the term of one year from the date thereof, and 
your verdict must be for the defendant.” 
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The plaintiff was accorded judgment for the full amount of the policy, 
with interest. 


Cabaniss, Johnston, Cocke & Cabaniss, of Birmingham, and Harrison 
& Stringer, of Talladega, for appellant. ‘ 
Knox, Acker, Dixon & Sims, of Talladega, for appellee. 


MCCLELLAN, J. [1, 2] With reference to the action of the court in 
sustaining demurrers to special pleas 6, 7, 8, and 9, it will suffice to say that 
the benefit of the theory of substantial defense (unless avoided by appro- 
priate replication) illustrated by these pleas was availiable to defendant un- 
der the averments of plea 5, which reads: 


“For further plea, the defendant says that after the execution and 
delivery of the instrument sued on the same was canceled by mutual con- 
sent of the defendant and the said insured.” 


As appears the agreement averred in plea 5 was one to which the in- 
sured himself was a party. In such circumstances no prejudicial error at- 
tended the sustaining of demurrers to pleas 6 to 9, inclusive. The allega- 
tion in plea 5 of cancellation of the contract “by mutual consent” was. the 
averment of an ultimate fact, not the conclusion of the pleader. 

[3-6] Amended replication 13, to plea 3, appears in the statement ante. 
This replication averred the authoritative acceptance by the agent, Shannon, 
of Russell’s note (referred to in plea 3) “in payment of the said first pre- 
mium and delivered the policy” to Russell, who received and accepted the 
policy. These allegations were descriptive of a completed contractual 
agreement between the company’s agent, averred to have had authority to 
that end, and the insured that the note was received by the company’s agent 
in actual payment of the first premium. The averment that the policy was 
in full force and effect at the decease of the insured detracted nothing 
from the replication’s allegations of fact. Besides, abstractly considered, 
it was a reiteration of a substantially similar averment in the complaint. 
Grounds of demurrer to this replication taking the character of objection 
indicated were without merit. Plea 3 relied upon provisions of the applica- 
tion stipulating that the policy issued thereon should not become effective 
until the initial premium was actually paid, supplementing these averments 
with quotation from the policy of provisions requiring the advance payment 
of premiums, etc. It is not averred in the plea that there was any stipu- 
lation in the note, in the application, or in the policy, that the failure to 
pay at maturity a note received as payment of the initial premium should 
terminate, should forfeit the insurance on or after the maturity of the note. 
In the absence of effective contractual stipulations so concluding (Satter- 
field’s Case,, 171. Ala. 42°, 55 South. 200; Brannum’s Case, 203 Ala. 145, 
82 South. 175, and Norris’ Case, 198 Ala. 41, 73 South. 377, in each of 
which the contractual status considered as materially different in respect to 
forfeiture from that disclosed by the present plea 3), the failure of the 
insured to pay a note, authoritatively received as payment of the pre- 
mium, wrought no forfeiture of the insurance for the period such pre- 
mium would maintain the insurance. 25 Cyc. pp. 826-828. Amended re- 
plication 13 was not subject to any of the criticisms urged in the brief as 
upon grounds of demurrer so objecting. There was evidence tending to 
show authority in the company’s agent, Shannon, to receive the note im 
payment of the initial premium, and also that it was so received by the 
agent. In this connection Shannon testified on the cross by plaintiff: 


“IT had the right to collect the premium for the policy. As to receiv- 
ing notes in payment of the premium, that is up to me. I had a right to 
receive the note instead of cash. I did it continually, and I took instead 
of cash notes for the first premium, continually, and I had authority to do 
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that, and I did it in this case. I took this note in lieu of the first pre- 
mium, and accepted it in lieu of the cash, from Mr. Russell. When I re- 
ceived this note I accepted it for whatever the premium was.” 


[7, 8] The plaintiff thereupon propounded this question: “You had 
authority to do it and they (meaning the company) knew you were doing 
it?” (Italics supplied.) The defendant objected to the italicized part of 
the question on the ground that that part of the question sought a conclu- 
sion of the witness; and the court overruled the objection. The objection 
was well taken. L. & N. R. R. Co. v. Perkins, 165 Ala. 471, 473, 474, 51 
South. 870, 21 Ann. Cas. 1073; Norton, etc., v. Martin, 202 Ala. 569, 573, 
81 South. 71. But no prejudice resulted to defendant from this erroneous 
ruling, since the witness, in replying, testified: ‘Not that I know of.” 
Whether there was an effected surrender and cancellation of the contract 
by mutual consent of Russell and the company was the chief issue in the 
cause. It appears without dispute that the agent, Shannon, wrote Russell 
on December 12, 1920, calling his attention to the maturity of Russell’s 
premium note on December 15, 1920, and requesting payment. Russell 
received this letter. Under date of December 15, 1920, 3 days after the 
date of the letter to Russell from Shannon. Shannon received through the 
mail a letter, written on the stationery of O. W. Tinney, of Talladega, 
Ala., to which Russell’s name was affixed, in which reference was made 
to a letter received from Shannon a “couple of days ago,” as well as to 
the note given by Russell to Shannon. This letter recited the fact of in- 
closure therein of the policy now sued on, that Russell did not want the 
policy, and hence returned it, because it was issued by a company other 
than the one in which he desired the insurance written, and that Russell 
would not pay for the policy, directing Shannon to return the note, 
“which,” the letter stated, “I would have owed you” if the application had 
been placed with the preferred insurance company. This letter was dated 
Talladega, Ala. Russell’s post office was Alpine, Ala. Russell was a 
mail carrier. Alpine is in the same county, apparently about 8 or 10 miles 
from Talladega, the county site. Shannon gave the policy thus received 
to another agent of the defendant, through whom and the defendant’s 
Birmingham office it was sent to the home office, where, in regular course, 
on December 21, 1920 (5 days before Russell’s death), the company’s 
representative stamped thereon the words, “Not taken.” The note was not 
returned to Russell. It has not been since returned. It was not paid be- 
fore Russell’s death. The plaintiff's subsequent tender of payment of the 
note was refused by the company. The evidence leaves in no fair doubt 
that the signature to the letter of December 15, 1920, purporting to be 
from Russell to Shannon, was not signed by Russell’s own hand. 

[9-12] The letter of December 15, 1920, purporting to be from Rus- 
sell to Shannon, is shown by its terms to be a reply to Shannon’s letter, 
which was otherwise shown to hear date December 12, 1920. It was re- 
ceived by Shannon in due course through the mails. The authenticity es- 
sential to render a letter admissible in evidence is afforded, prima facie, 
where it is shown that the letter offered was a reply to a previous letter 
to that person, received in due course by mail. The presumption of gen- 
uineness thus indulged is, of course, rebuttable. 14 Ency. of Ev. pp. 744, 
745; 22 C. J. pp. 908, $09; Rike v. McHugh & Groom, 188 Ala. 237, 241, 
66 South. 452; American Workmen v..James, 14 Ala. App. 477, 480, 70 
South. 976. The rule stated cannot be denied application in the present 
instance, because the letter, disclosing its character as a reply to previous 
letter of a “couple of days ago,” was dated Talladega instead of Alpine. 
To rebut the stated presumption it is necessary for the party against whom 
such presumptively authentic letter is presented to not only adduce testi- 
mony designed to show that the purported author of the letter did not 
sign it, but also to adduce testimony designed to show that the purported 
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author did not authorize another to formulate and send the letter. Capital 
City Supply Co. v. Beury, 69 W. Va, 612, 72 S. E. 657, 658; 22 C. J. pp. 
$08, 909, note 1 on latter page. Assuming that Kussell did not sign the 
reply letter, there is no evidence tending even to negative the idea that 
Russell authorized another to formulate and send the reply letter in his 
name. As evidence upon the issue whether the policy was in force at the 
time of Russell's death, this letter, presumptively genuine, is to be ac- 
corded such effect as its terms fairly import. The letter, in response to 
the agent's request for payment of Russell’s premium note due December 
15, 1920, expressed in unmistakable language Russell’s refusal of the pol- 
icy, gave his reason for so declining to accept it, and also avowed his pur- 
pose not to pay therefor, and demanded the return of his note taken by the 
agent before the policy was delivered to Russell. Notwithstanding Rus- 
sell’s delay in avowing his purpose and in returning the policy (which un- 
der other circumstances might have become important if the company had 
questioned the legal efficacy of his delayed avowal and action), the com- 
pany, at its home office, accepted Russell's repudiation of the contract by 
indorsing thereon, before Russell’s death, the words, “Not taken,” thereby 
manifesting the company’s accord with Russell’s view and contention. 
These expressions and acts of Russell and of the company effected a sur- 
render and cancellation of the policy (2 Black on Rescission and Cancel- 
lation, § 492), unless the failure of the company to advise Russell of its 
acceptance of his act and avowal as an extinguishment of the contract (as- 
suming, quite doubtfully, that the acts of the parties did not evince a mu- 
tually consummated agreement that a contractual status never had been 
attained), or unless the failure to restore the note before Russell’s death 
operated to render incomplete the cancellation of the insurance. 

In respect of the failure to restore the note before the death of Rus- 
sell, it will suffice to say that the letter surrendering the policy to the com- 
pany’s agent and avowing Russell’s purpose to not pay therefor did not 
interpose the return of the note as a condition precedent to the cancella- 
tion of whatever liability ad interim, there may have been on the policy. 
Indeed, the terms of the letter disclose Russell’s purpose to have been to 
refuse the policy and to consummate that through a surrender thereof, 
and, consequent upon this action, to demand the restoration of his note. 
Russell was the actor in the premises; and, if his proposal was accepted 
by the company, the failure to restore the note did not postpone the full 
accomplishment of the cancellation beyond the date (December 21, 1920) 
the company manifested its agreement by indorsing thereon, in regular 
course, “Not taken.” Like censiderations, afforded by the stated acts of 
Russell and of the company, require the conclusion that notice of accept- 
ance of Russell’s avowal, accompanying the return of the policy, was not 
necessary to effectuate the complete extinction of liability on the policy 
before Russell's death. There was shown by the evidence an agreement 
a meeting of the minds of these parties. the comnanv accepting the pro- 
position of Russell. Defendant was entitled to affirmative instruction 
against a recovery by plaintiff on the defense that the contract was can- 
celed 

The judoment is reversed, and the cause is remanded. 

Reversed and remanded. 

Andersen, C. J., and Somerville and Thomas, JJ., concur. 


On Rehearing. 


McCtettan, J. [13] Upon reconsideration the court is convinced of 
its error in affirming that under rule 34 of circuit court practice (175 Ala. 
xxi) special request for instruction lettered C (copied in the statement of 
the case ante) was an appropriate method to present the matter of vari- 
ance therein described. The rule requires and the decisions to be cited 
affirm that the sole means by which advantage of a variance may be taken 
is to object to the evidence whereby the variance would be. introduced. 
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U. S. Health Ins. Co v. Savage, 185 Ala. 232, 235, 64 South. 340; Morrison 
v. Clark, 196 Ala. 670, 674, 72 South. 305; Carter v. Shugarman, 197 Ala. 
577, 578, 73 South. 119; U. S. Health Ins. Co. v. Goin, 197 Ala. 584, 73 
South. 117; Allen v. Standard Ins. Co., 198 Ala. 522, 526, 527, 73 South. 
897. The phase of the opinion, delivered on original submission, express- 
ing the view that the matter of variance between the description of the 
policy in the complaint and the policy as introduced in evidence, without 
objection on that account, is eliminated; the conclusion now prevailing be- 
ing that the trial court did not err in refusing request C. Rule 3, Cir- 
Ct. Prac., supra; author, supra. 

Upon original consideration the court concluded that the defendant 
(appellant) was erroneously refused general affirmative instruction in its 
behalf because the undisputed evidence disclosed the cancellation of the 
policy by consent of the parties; the circumstances being outlined in the 
opinion ante. A factor vital to this inquiry was the reply letter, purport- 
ing to be signed by Russell, dated December 15, 1920, inclosing the policy 
in suit, as more fully described and treated in the original opinion ante. It 
was then held, in accordance with the good authority there cited, that a 
reply letter, received in due course through the mails, was prima facie 
authentic, was admissible in evidence, and put upon the party to be af- 
fected by such reply letter the obligation to rebut the presumption that the 
reply letter was authentic; and that proof that the purported signator of 
the reply letter did not sign it was not sufficient or efficient to rebut the 
stated presumption of authenticity, it being necessary for the party to go 
further and adduce evidence designed and tending to show that the reply 
letter was signed by another without authority. This conclusion is sup- 
perted by Capital City Supply Co. v. Beury, 69 W. Va. 612, 72 S,. E. 657, 
658, noted in 22 C. J. pp. 908, 909. There was no evidence for the plaintifi 
(appellee) tending in any degree to show that Russell did not authorize 
another to sign in his name the reply letter of December 15, 1920, in which 
the policy in suit was inclosed; and hence the thus presumed authenticity 
of that reply letter, accompanying the policy, was not in any degree re- 
flected upon or refuted, leaving the plaintiff, on this phase of the case, in 
a posture similar to that of any other litigant who has not discharged,. in 
any degree, his obligation to offer evidence tending, at least, to reflect upon 
or to refute the prima facie presumption predicated of established facts 
that invite and support the presumption. The here pertinent doctrine of 
the Beury Case, supra, is sound and applicable in the present circum- 
stances. The circumstances recited in the opinion in the Beury Case, supra, 
do not discriminate its principle from just application to the case under 
review. 

In support of the appellee’s view Cobb v. Malone, 91 Ala. 388, 8 South. 
693, and 22 C, J. p. 908, are cited to the proposition that, to quote Corpus 
Juris— 


“If the genuineness of a reply is denied, it then becomes a question of 
fact for the jury to determine whether or not the letter is genuine.” 


This text is referred to Barham y. Bank, 94 Ark. 158,.126 S. W. 394, 
27 L. R, A. (N. S.) 439, 442. The case of Cobb-Malone did not invelve 
a reply letter. Neither the conclusion in the Beury Case, supra, nor that 
prevailing here, is opposed to the auoted text or to the deliverance of the 
Arkansas court. There the predicate was an express denial by the party 
of the “genuineness” of the reply letter, whereas here the enly evidence iv 
that the purported signator (Russell) did not himself affix his signature to 
the reply letter. In the absence of evidence tending to deny genuineness, 
importing necessarily the exclusion of utterance of the reply letter by 
the purported signator’s authority, the text at 3 Wigmore, § 2153, illw 
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minates the subject with that author’s customary analytical completeness. 

[14] It is in effect insisted in brief for the appellee that the death of 
Russell 11 days after this reply letter’s date (December 15, 1920), in which 
the policy in suit was inclosed, should avert the application of the rule. 
The elements of fact and circumstance that invite this rebuttable presump- 
tion and cast on the other party the stated obligation to bring forward evi- 
dence tending, at least, to rebut the presumption through evidence of no 
authority from the purported signer for another to utter the reply letter 
are predicated of the facts and circumstances related to the receipt, 
through due course of mail, of the reply letter, and not of those subse- 
quently intervening through the absence or decease of the purported au- 
thor of the reply letter. It appears from the evidence, without dispute, 
that the defendant (appellant) acted on Russell’s avowals in this reply let- 
ter, inclosing the policy in suit, several days before the death of Russell. 

In effect, though not in terms, it is insisted that there is evidence tend- 
ing to show that this reply letter (not signed in the handwriting of Rus- 
sell, his name being signed thereto by another) was not uttered by Rus- 
s.ll’s authority or under his sanction. We find in the record no evidence 
to that effect or tending to invite that conclusion. That Russell received 
Shannon's letter, to which this letter expressly stated it was in reply, was 
proven by the plaintiff's own testimony. That Russell had in his posses- 
sien the policy in suit about the date of the reply letter inclosing the pol- 
icy to Shannon, viz. December 15, 1920, was proven without dispute both 
by the plaintiff's own testimony and that of Dr. Welch, who testified that 
about two weeks before Russell's death on December 26, 1920, he ex- 
amined Russell for a policy in the New England Mutual Insurance Com- 
pany (the company menticned in this reply letter) ; that Russell said, sub- 
stantially, to him that he (Russell) “was taking the New England Mutual 
policy to take the place of the policy” in the Reliance Life Insurance Com- 
pany, the policy in suit; and, also, that he (Russell) said “he thought he 
was taking New England Mutual at the time he took the Reliance’; and 
that Russell, in talking to witness, gave this circumstance as the “reason 
that he was then taking the New England.” These statements by Dr. 
Welch are substantially the same as material statements contained in the 
reply letter of December 15, 1920. 

The plaintiff, testifying, said: 


“If Mr. Russell turned this policy that is sued on over to Mr. Reese, 
I didn’t know of it.” 


There was no evidence. or inference from evidence inviting the con- 
clusion that Russell ever delivered the policy in suit to Reese. The plain- 
tiff’s own testimony in this connection is this: 


“I didn’t hear any of the conversation between Mr. Russell and Mr. 
Reese on that occasion, only I heard Mr. Russell say to Mr. Reese that 
he would not cancel his insurance in the Reliance until he had other insur- 
ance. He [Russell] didn’t apply to the New England Mutual for insurance 
right then, but he did apply to the New England Mutual for insurance. 
* * * No, sir; Mr. Russell didn’t say to:me that he didn’t intend to 
cancel this policy until the New England Mutual issued his policy. I didn’t 
hear him say it to any one else in my presence.” 


The plaintiff also testified: 


“The last time I saw this policy was in December, about the middle 
of December, I think. Mr. Russell had it at that time.” 


The application for rehearing is accordingly denied. 
Anderson, C. J., and Somerville and Thomas, JJ., concur. 
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SOVEREIGN CAMP, W. O. W., v. CRAFT. (6 Div. 503.) 
(Supreme Court of Alabama. Nov. 23, 1922.) 
94 Southern Reporter, 831. 


1. INSURANCE — “OCCUPATION” OF INSURED IS PRINCIPAL 

BUSINESS OF LIFE. 

Within an application for fraternal benefit insurance stating that the 
occupation of insured was that of carpenter, the term “occupation” means 
that which principally takes up one’s time, thought, and energies, one’s 
regular business or employment, the principal business of one’s life, so 
that the statement might be found to be correct though at the time he was 
employed at a mine (citing Words and Phrases, First Series, Occupation). 

(For other cases, see Insurance, Dec. Dig. § 723[8].) 


2. INSURANCE—“EMPLOYED IN MINES” WITHIN CONTRACT 

MEANS REGULAR EMPLOYMENT. 

Within a provision of the constitution of a fraternal benefit society, 
which was made a part of the benefit contract, requiring extra payments 
by those employed in mines, the phrase “employed in mines,” when strictly 
construed as it must be, refers to the habitual or customary employment 
of insured, and not to casual or incidental employment, although the phrase 
liberally construed might have the latter meaning, 


(For other cases, see Insurance, Dec. Dig. § 726%.) 


3. INSURANCE—CONTRACT CONSTRUED STRICTLY AGAINST 

INSURER. 

In construing contracts of insurance, courts, being strongly against 
forfeitures, construe all conditions and obligations liberally in favor of the 
assured and strictly against the insurer, but will not do violence to the 
plain meaning of the language used. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


6. INSURANCE — WHETHER OCCUPATION OF INSURED AS 

“HANDY MAN” REQUIRED HIM TO WORK UNDERGROUND 

IS COMPETENT. 

In an action on a fraternal benefit certificate where the defense was 
employment in a mine without payment of the increased assessment for 
hazardous occupation and an employee of the mine had testified that in- 
sured was carried on the company’s pay roll as a handy man, it was error 
to sustain the objection to a question as to whether that occupation re- 
quired him to work underground, for the stated reason it was not what 
his occupation required him to do but what he did do that was material, 
since a “handy man” is defined as a man of all work, and it was competent 
for defendant to show that he was employed to work underground, that is, 
that he had undertaken and was required to do so. 


(For other cases, see Insurance, Dec. Dig. § 748.) 


8. INSURANCE—BENEFICIARY HELD NOT ENTITLED UNDER 
CONSTITUTION TO RECOVER AMOUNT FOR MONUMENT. 
Where a benefit certificate provided that the society should pay $100 

for the erection of a monument as provided in the constitution of the so- 

ciety, and the constitution authorized such payment after proof the monu- 
ment had been erected in conformity with the contract between the society 
and the contractor, the beneficiary is not entitled to recover the amount for 
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herself, though she would have a right of action for breach of the com- 
pany’s contract. 


(For other cases, see Insurance, Dec. Dig. § 793.) 


Appeal from Circuit Court, Jefferson County; J. C. B. Gwin, Judge. 

Action by Annie F, Craft against Sovereign Camp of the Woodmen 
of the World. trom a judgment for plaintitt, defendant appeals. Re- 
versed and remanded. 


Plaintiff, the widow of William R. Craft, sues to recover a benefit of 
$1,000 under a beneticiary certincate issued by the defendant association 
to said Cratt on May 17, 1916, and designating plaintitt as sole beneticiary. 

Another count of the complaint alleges that said certificate contains 
an agreement by defendant “to pay to the plaintiff as beneficiary therein 
named the sum of $1UU tor the erection of a monument to the memory of 
said William RK. Craft, payment of which has been refused by defendant; 
wherefore plaintiff claims said sum for said purpose. 

Demurrers to the complaint being overruled, defendant pleaded the 
general issue and 19 special pleas. Demurrers were sustained to each of 
these pleas except those numbered 4, 5, 7, 9, and 18, and the cause went to 
trial on these special pleas and the general issue. 

Plea 4 adepts the following portion of plea 3; 

“Defendant is a fraternal benefit society. 

“That on, to wit, May 8, 1916, William R. Craft made a written ap- 
plication to join defendant order in which he stated that his occupation was 
that of carpenter. 

“Said application contained the following provision: 

‘‘I hereby certify, agree and warrant, that all the statements, repre- 
sentations and answers in this applicaticn, consisting of two pages, as 
aforesaid, are full, complete and true, whether written by my own hand 
or not; and I agree that any untrue statements, or answers made by me in 
this application, or to the examining physician or any concealment of facts 
in this application intentional or otherwise, er my being suspended, or ex- 
pelled from or voluntary severing my connection with the order in any ot 
its jurisdictions, or if I fail to comply with the laws, rules and usages of 
the order, now in force, or hereafter adopted, my beneficiary certificate 
shall become void and all rights of any person or persons thereunder shall 
be forfeited. I agree to pay all assessments and dues for which I may 
become liable while a member of the order, as required by its constitu- 
tion and laws, and that the liability of the Sovereign Camp for the payment 
of benefits shall not begin until after this application shall have been ac- 
cepted by a sovereign physician, a beneficiary certificate issued theveon, 
and personally delivered to me by an authorized person while I am in 
good health, until I shall have been obligated in due form and all the re- 
quirements of sectien 58 of the constitution and laws of said order have 
been complied with.’ ” 


And adds the following: 


“That at the time said application was made defendant’s constitution 
and laws provided, section 56: 

“In order to pay the death losses, disability benefits, monument obli- 
gations, emergency fund and Sovereign Camp general funds dues, every 
applicant admitted to membership, and to whem a beneficiary certificate 
is issued, shall annually pay to the Sovereign Clerk, in advance, an assess- 
ment based on their ages at the nearest birthday at date of entry (except 
as otherwise provided in sections 42 and 43 of “the constitution and laws) 
as snecified in the following table of rates: 

“*Annual—37 years of age—$14.40. 

“Provided, however, that members should they so elect, may pay 
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same in twelve monthly installments to the clerk of their camp on or be- 
fore the first day of each month based on the following table of payment: 

‘**37 years of age monthly payments, $1.20.’ . 

“Defendant's constitution and laws also provide as follows: 

“Section 43, persons engaged in the following occupations, to wit: 

““Those employed in mines not otherwise prohibited—their rates of 
assessments shall be three dollars and sixty cents per annum for each one 
thousand dollars of their beneficiary certificate in addition to the regular 
rate while engaged in such hazardous occupation.’ 

““If a member engages in any of the occupations or business men- 
tioned in this section, he shall within thirty days notify the clerk of his 
camp of such change of occupation, and while so engaged in such occupa- 
tion shall pay on each monthly installment of assessment thirty cents for 
each one thousand dollars of his beneficiary certificate in-addition to the 
regular rate. Any such member failing to notify the clerk and to make 
such payments as above provided, shall stand suspended and his beneficiary 
certificate be null and void.’ : 

“And defendant alleges that said Craft, in said application, warranted 
that his occupation was carpenter, and under said representation and war- 
ranty this defendant gave him the nonhazardous rate of $1.20 per month 
as provided in section 56 above set out, which warranty was untrue, in 
this, that said Craft was employed in a mine and under said employment 
said Craft had to work underground in said mine, which fact he concealed 
from the defendant; that under the provision of section 43, herein: set out, 
said Craft should have paid $3.60 per annum or 30 cents per month in ad- 
dition to the nonhazardous rate which was given him. But said Craft 
failed and refused, during the whole time, from the date of his applica- 
to his death, to pay said hazardous rate. Wherefore said beneficiary cer- 
tificate is null and void and defendant is not indebted to plaintiff.’” 


Plea 5 is the same as plea 4 down through the sections of defendant’s 
constitution therein set out, and it then concludes: 


“Defendant alleges that said Craft was employed in a mine, and for 
such hazardous occupation agreed to pay this defendant $3.60 per annum 
or 30 cents per month while so employed. But said Craft failed and re- 
fused to pay any of said hazardous assessment. Wherefore said certifi- 
cate became null and void, and defendant is not indebted to the plaintiff.” 


Plea 7 is: 


“Defendam * * * tendered to the plaintiff the amount due her, to 
wit, $47.50, before this action was commenced, and now brings the money 
into court.” 


Plea 9 is as follows: 


“9. This is a fraternal benefit society. 

“That the said William R. Craft, in his application made to defend- 
ant, in which he sought to become a member and to obtain the policy and 
certificate sued on, which application is made a part of the certificate sued 
on, warranted that the statements made by him in said application were 
true, and defendant avers that said application was executed and signed by 
said Craft in which he stated that his occupation was carpenter, and de- 
fendant avers that said statement was not true, but was untrue, and that 
said Craft was not a carpenter, but was, in fact, a handy man in and 
about an ore mine, and that the duties of such employment required him 
to work underground in said mine as well as outside of said mine; and by 
reasons of said untrue statement in said application the said policy or cer- 
tificate is void.” 

Plea 18 is as follows: 

“The defendant adopts all of plea 4 from the beginning down to, 
through, and inclusive of section 43 of the constitution as therein set out 


40 Volt. LXI. 








| 





626 Insurance Law Journal, Vol. 61. [1923 


as though that part of said plea was recopied in full here, and in addition 
thereto adds the following: 


“And defendant alleges that said Craft engaged in the occupation or 
business of being employed in an ore mine, and under said business or oc- 
cupation the said Craft had to work undergreund in said mine, and under 
the provisions of section 43 as herein set out Craft should have paid on 
each monthly installment of assessment 30 cents in addition to the regular 
rate, but said Craft failed to make such payments of said hazardous rate, 
and, by reason of such failure, became suspended, and his beneficiary cer- 
tificate became null and void. 

“Wherefore the defendant is not indebted to plaintiff.” 


C. 11. Roquemore, of Montgomery, for appellant. 
John T, Glover and Charles A. Calhoun, both of Birmingham, for ap- 
pellee. 


_ SoMERVILLE, J. In denial of plaintiff's right to recover under the ben- 
eficiary certificate exhibited by her, defendant sets up two defenses: (1) 
The invalidation of the certificate by reason of the member’s warranty 
or representation that his occupation was that of a carpenter, when in fact 
he was not a carpenter; and (2) the invalidation of the certificate by rea- 
son of the member’s employment in a mine, and his failure to pay the 
thereby increased assessment of $3.60 per annum, as required by section 43 
of the constitution and laws of the society. 

These defenses embraced the only contested issues of fact in the case. 

Defendant’s theory is: (1) That the member’s representation—‘my 
occupation is carpenter”—was a warranty that he did no work except that 
of a carpenter under his existing employment; and (2) that if the mem- 
ber regularly worked, or did any work, in the course of his employment, 
whether as a carpenter or otherwise, within the mine at which he was em- 
ployed, this brought him within the class of “those employed in mines,” 
within the meaning of section 43 of defendant’s constitution and laws. 

[1] 1. According to the New Standard Dictionary, “occupation” 
means “that which principally takes up one’s time, thought, and energies; 
especially, one’s regular business or employment; also, whatever one fol- 
lows as the means of making a livelihood.” This definition of the word 
has been approved by this court as its proper meaning when used in like 
manner in a beneficiary certificate like the one before us. Supreme Lodge. 
etc., v. Baker, 163 Ala. 518, 50 South. 958. In that case it was said the 
word was not necessarily limited in its application to one’s present cccu- 
pation; and that one having a regular occupation might be temporarily 
out of its pursuit and engaged in other business, and yet properly give his 
regular occupation as his true occupation, 

It was further said that one who “has once had and followed an oc- 
cupation continues to have it until he has abandoned it. either by quitting 
work in it without intention or ability to resume it. or by engaging in some 
other occupation not of a mere temporarv character.” 

In Un. Mut. Ace. Ass’n v. Frohard, 134 Ill. 228. 25 N. E. 642, 10 L. 
R. A. 383, 23 Am. St. Rep. 664, it was said that “occunation” is “that 
which occupies or engages the time or attention: the rrincipal business of 
one’s life; vocation; employment; calling; trad«.” See, also, 6 Words 
and Phrases. 4907. 

Under these principles, as applied to’ the evidence adduced, the jury 
were justified in finding that the deceased member's occupation, at the time 
of his application for membership and thereafter. was that of a carpenter; 
and hence that the certificate was not to be avoided as for a misrepresenta- 
tion in that behalf. 


“To be employed in anything means not only the act of doing it, but 
also to be engaged to do it; to be under contract or orders to do it. 
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U. S. v. The Catherine, 25 Fed. Cas. 332, 338, No. 14755; U. S. v. Morris, 
39 U. S. (14 Pet.) 464, 475, 10 L. Ed. 543; Ritchie v. People, 155 Ill. 98, 
40 N. E. 454, 29 L. R. A. 79, 46 Am. St. Rep. 315. It imports, therefore, 
not only the status of being employed, but actual service under such em- 
ployment. 


[2] 2. The phrase “employed in mines” is, we think, fairly susceptible 
of two interpretations. According to the liberality or the strictness of 
judicial intendment, it may mean habitually, or customarily, or usually 
employed in mines (Wilson v. Gray, 127 Mass. 98, 99; or it may signify 
an employment which only casually or incidentally requires presence and 
service in mines. 

[3] In construing contracts of insurance, the settled rule in this state 
is: 

“That courts, being strongly inclined against forfeitures, will construe 
all the conditions of the centract ard the obligations imposed, liberally in 
favor of the assured, and strictly against the insurer.” Tubb v. Liver- 
pool, etc., Ins. Co., 106 Ala. 651, 660, 17 South, 615, 617. 


In the application of this rule it is understood, of course, that violence 
will never be done to the plain meaning of the language used. 

In harmony with this rule, as observed by the Editor of Annotated 
Cases upon a review of the decisions: 


“In.construing insurance policies which contain provisions for changes 
in the occupation of the insured, or which classify risks according to oc- 
cupation, it is the general rule that to be engaged in a certain occupation 
or employment is not inconsistent with the incidental performance of acts, 
either of service or pleasure, which do not come within the stated voca- 
tion of the insured, and that the doing of such acts does not operate to re- 
move the insured from the vocation in which he is classed.” Stevens v. 
ee Woodmen of Am., 127 Wis. 606, 107-N. W. 8, 7 Ann. Cas. 566, 
note ; 


The evidence showed without dispute that the deceased member was 
employed in service at an ore mine at the time of his application for mem- 
bership and continuously thereafter until his death in 1919 from contact 
with a live wire. How that accident. happened, what service the deceased 
was performing, or whether he was performing any service at all, does not 
appear from the evidence. 

[4] Plaintiff testified that he was doing “carpenter work” at the mine 
“on the outside.” In the death certificate signed by the local Consul 
Commander, and other officials of the order, they stated that— 


“The last occupation of the deceased immediately prior to -his death 
was that of carpenter, and that he had been engaged in such occupation 
for several years. His previous occupation was the same for years. He 
was not engaged in any hazardous or prohibited occupation.” 


These recitals were prima facie evidence of the facts recited, and cast 
on defendant the burden of disproving them. Sovereign Camp, etc.. v. 
Marshall, 17 Ala. App. 32, 81 South. 246; Sovereign Camp, etc., v. Bur- 
rell, 204 Ala. 210, 85 South, 762. 

[5] In answering the statutory interrogatories propounded by plaintiff 
to defendant its officer Yates stated that the deceased member was, at 
the time of his application for membership, engaged in the occupation of 
“handv man” in an underground mine. and werked both underground in 
the mine and outside; that he was emploved. ard in:the course of his em- 
ployment worked. in a mine underground. These answers, though not re- 
sponsive, were introduced in evidence by plaintiff, and, of course, became 
evidence in the case. 

[6] One Richhure chief clerk of the timekeeper at the mine where 
deceased was employed, testifying »s a witness for defendant, stated that 
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during the time from 1916 until his death deceased was carried on the 
company’s pay roll as “handy man.” . ; 

Defendant’s counsel then asked him “whether or not that occupation 
required him to work underground in the mine.” On the objection of plain- 
tiff that “it was not what the occupation required him to do; it is what he 
did do,” the court excluded the question, and defendant duly excepted. 

We think that this ruling was clearly and prejudicially erroneous. 
Lexicographers define “handy man” as a man of all work; and it was 
competent for defendant to thus show that deceased was employed to 
work underground in the mine—that is, that he had undertaken, and was 
required, to do so. The undertaking of the worker is a material element 
of his émployment—as much so as the doing of the work. Authorities 
supra. 

Moreover, if one is employed in a capacity which requires him to do 
certain things, and he serves for a long time in that capacity, it is a rea- 
sonable inference of fact that he has done those things in the course of 
his service; such an inference being in accord with common knowledge and 
experience. 

It may have been that the witness did not know the duties and re- 
quirements of deceased’s employment, but that was not the ground of the 
objection. The objection, as framed, was not well taken, and should have 
been overruled. 

[7] Apart from the ruling above condemned, we find no error of ma- 
terial prejudice to defendant with respect to the trial of the main branch 
of the case. There are many assignments of error relating to adverse 
rulings on the demurrers to defendant’s special pleas. It will suffice to 
say, however, that whether those rulings, or any of them, were erroneous, 
is not of material consequence, for the reason that defendant had the full 
benefit of all available defenses under the pleas which were allowed to go 
to the jury; and the real and only issues in the case, as to which we have 
recited all the evidence, were fairly submitted under appropriate instruc- 
tions. 

{8] As to the separate and additional claim for $100 for the erec- 
tion of a monument to the memory of the deceased member, we are clear 
in the conclusion that it cannot be recovered by the plaintiff in this action. 
The beneficiary certificate contains this paragraph, upon which the claim 
is founded: 


“The amount, if any, remaining unpaid on this certificate at his death 
shall be paid to his beneficiary. There shall also be paid the sum of one 
hundred dollars, for the erection of a monument to his memory as provided 
in the constitution and laws of this society.” (Italics supplied.) 


Section 70 of the constitution and laws provides that— 


“The Sovereign Commander shall cause to be contracted for and sub- 
stantially placed to the memory of every deceased member a monument of 
marble or granite, * * * of the full value and cost to this society of 


$100.” 
And further that— 


“When satisfactory evidence has been received by the Sovereign Com- 
maimer that a monument has been erected in full compliance with the con- 
tract entered into between this society and the contractor, he shall direct 
that a warrant be drawn on the beneficiary [fund] in favor of the con- 
tractor in payment of the same.” 


These provisions not only give no support to plaintiff's asserted richt 
to collect and administer this monument fund, but plainly deny it. No 
doubt the provision in the certificate. as qualified by the laws of the se- 
ciety, expresses a contractual obligation in favor of the beneficiary, for 
the breach of which an action will lie; but the complaint makes no such 
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case. On this count of the complaint the general affirmative charge should 
have been given by defendant as suggested, and its refusal was error. 

.. Our attention is called to the case of Woodmen of the World w 
Wright, 7 Ala. App. 255, 60 South. 1006, wherein, upon a certificate which 
provided for the payment of $100 for a monument, the Court of Appeals 
held that that amount was due to, and recoverable by, the plaintiff benefi- 
ciary. It does not appear from the report of the case that the certificate 
there sued on contained the qualifying proviso found in quoted paragraph 
of the certificate here involved. If it did not, the decision was doubt- 
less correct; but, if it did, the court overlooked the qualification, and was 
clearly in error. 

For the errors noted above, the judgment will be reversed, and the 
cause remanded for another trial. 

Reversed and remanded. 
Anderson, C. J., and McClellan and Thomas, JJ., concur. 
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HENRY et at, v. KNIGHTS AND DAUGHTERS OF TABOR. 
(No. 27.) 


(Supreme Court of Arkansas. Dec. 4, 1922. Rehearing Denied Jan. 
15, 1923.) 


246 Southwestern Reporter, 18. 








1. INSURANCE — BENEFICIARY, HAVING WILLFULLY MUR- 
DERED INSURED, CANNOT COLLECT INSURANCE. 
Where a beneficiary of a life insurance policy willfully murdered the 
insured, he cannot collect the insurance. 
(For other cases, see Insurance, Dec. Dig. § 448.) 


4. INSURANCE— WHERE BENEFICIARY OF POLICY MUR- 
DERED INSURED, POLICY PAYABLE TO INSURED’S ES- 
TATE. 

Where the beneficiary of an insurance policy willfully murdered the 
insured, the insurer is required to pay it to the estate. 

(For other cases, see Insurance, Dec. Dig. § 448.) 
















Appeal from Circuit Court, Pulaski County; Guy Fulk, Judge. 
Action by Viola Henry and others against the Knights and Daughters 
of Tabor. From judgment sustaining demurrer to the complaint, plain- 


tiffs appeal. Affirmed. 











J. R. Booker, of Little Roek, for appellants. 
Scipio A. Jones, of Little Rock, for appellee. 












SmitH, J. This appeal is from a judgment of the court below sus- 
taining a demurrer to the complaint on the ground that it did not state a 
cause of action. 

The allegations of the complaint are that the plaintiffs are the sole 
heirs at law of one Annie Porter, whose life was insured in the defendant 
insurance company for the sum of $300, payable upon her death to her 
husband, Robert Porter, and that the beneficiary had willfully murdered 
the insured, thereby forfeiting his right to the proceeds of the insurance 
certificate, and defendant had, after demand so to do, failed to pay plain- 
tiffs as the insured’s next of kin the amount on said policy or certificate. 

[1] The defendant insurance company admits that under the allega- 
tions of the compaint the beneficiary named is not entitled to collect the 
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insurance. This court so held in the case of Metropolitan Life Ins. Co. v. 
Shane, 98 Ark. 132, 135 S. W. 836. But defendant contends that the heirs 
at law of the insured cannot recover because the certificate sued on was 
issued by a fraternal insurance company, and not by an old-line insurance 
company, and as authority for this insistence defendant cites section 6071, 
C. & M. Digest, which reads as follows: 


“Except as herein provided such societies [fraternal benefit societies] 
shall be governed by this act, and shall be exempt from all provisions of 
the insurance laws of this state, not only in governmental relations with 
the state, but for every other purpose, and no law hereafter enacted shall 
apply to them, unless they be expressly designated therein.” 


It is also insisted that no recovery can be had because plaintiffs do not 
show that they are within any of the classes of permissible beneficiaries of 
fraternal benefit societies defined in section 6074, C. & M. Digest; and it 
is finally insisted by the defendant that a member of the order had no 
right in the funds created by his payment of dues except to designate a 
beneficiary to whom the certificate shall be payable on the member's death, - 
and that this designation must be made in the manner provided by the by- 
laws of the order, and only such beneficiaries can take as are designated 
properly pursuant to those by-laws, and that the plaintiffs are not so des- 
ignated. 

(2] It is apparent that the complaint is defective; but no motion to 
make it more specific was filed, and, as we are considering its sufficiency on 
demurrer, we must consider, not only its express allegations, but all infer- 
ences fairly deducible therefrom. 

[3] The complaint does allege that the plaintiffs are the “sole heirs at 
law” of the insured, and, while this allegation should have been made spe- 
cific, had a motion to that effect been filed, we would have to presume, by 
fair intendment, that one’s “sole heirs at law” had an insurable interest in 
the life of the insured, even as limited by section 6074, C. & M. Digest. 

[4] The parties agree that ‘under the allegations of the complaint the 
beneficiary named cannot collect the insurance. What becomes of it? 
This question was considered by the Court of Appeals of West Virginia 
in the case of Johnston v. Metropolitan Life Ins, Co., 85 W. Va. 70, 100 
S. E. 865, 7 A. L. R. 823, and that court held that the rule of public policy 
which prevents the beneficiary in a policy of insurance, who has murdered 
the insured, from collecting the insurance, will not be extended further 
than is necessary to prevent the felon from reaping benefit from his crime, 
and that the proceeds of such a policy are payable to the estate of the in- 
sured. This is a well-considered case, and is extensively annotated in 7 
Am. L. R. 823. The annotator’s note to the case reads as follows: 


“Subject to the limitations stated in the following subdivisions, it is 
generally held in cases involving both ordinary policies and benefit certifi- 
cates, that, although the beneficiary's right to recover under the insurance 
contract is forfeited by reason of the felonious killing of the insured by 
the beneficiary, the insurer is not thereby relieved of liability, but is liable 
to pay the proceeds of the contract to the insured’s estate.” 


As sustaining the action of the court below we are cited to the case 
of Baker v. Mosaic Templars of America, 135 Ark. 65, 204 S. W. 612, 
L. R. A. 1918F, 776, and some later cases following it, in’ which we held 
that the provision in the by-laws of a fraternal insurance order that the 
death benefit would not be paid unless the insured had designated a bene- 
ficiary in the manner required by the by-laws was valid and binding. Those 
cases, however, do not apply here, for the reason that there was a proper 
designation of a beneficiary, and this berteficiary could collect the benefit 
but for the fact that public policy. forbids. In the circumstances stated the 
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insurer is not absolvd from payment, but is required to pay to the estate 
of the insured. 

[5] As we have said, the policy of insurance. was payable to the es- 
tate of the insured, but the suit was not brought on behalf of the estate. 
It was brought by the sole heirs at law for their own benefit. There are 
conditions under which a suit may ke maintained by the sole heirs at law 
upon a policy of insurance payable to one’s estate. See Metropolitan Life 
Ins. Co. v. Fitzgerald, 137 Ark. 366, 209 S. W. 77. But the necessary 
showing is not made here, for there is no allegation that there are no debts 
as appeared in the case just cited. 

[6] It is true that section 1190, C. & M. Digest, provides that a de- 
murrer shall distinctly specify the grounds of objection to a complaint, 
and that, unless this is done, the demurrer shall be regarded as objecting 
only that the complaint does not state facts sufficient to constitute a cause 
of action; and we have such a demurrer here. We have held, however, 
that, while a demurrer does not raise the question of defect of parties, it 
does raise the question of the right to sue; that is, that proper parties have 
not sued. Such was the holding of this court in the case of Creamery 
Package Mfg. Co. v. Wilhite, 149 Ark. 576, 233 S. W. 710, arid Deloney v. 
Dillard, 152 Ark. 159, 238 S. W. 12. 

So, here, the complaint does not contain the allegations necessary to 
give the heirs, as such, the right to sue, and the demurrer was therefore 


properly sustained. 


HOME LIFE & ACCIDENT CO. v. HASKINS. (No. 10.) 
(Supreme Court of Arkansas. Nov. 27, 1922.) 
, 245 Southwestern Reporter, 181. 


1. INSURANCE — NOTICE OF FORFEITURE OF POLICY FOR 
NONPAYMENT OF PREMIUM NOTE HELD NOT NECES- 
SARY. 

Where a life policy as well as a note given for premiums provided for 
forfeiture of the policy for nonpayment of the note, it was not necessary 
upon default in payment for the insurance company to give the insured no- 
tice of the forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 


2. INSURANCE—POLICY RECEIPT FOR PREMIUMS, AND NOTE 
FOR PREMIUMS HELD TO CONSTITUTE SINGLE CON- 
TRACT. 

Where a life insurance policy, a receipt for the premiums, and a note 
for the premiums were delivered simultaneously, they constituted a single 


contract which should be read together. 
(For cther cases, see Insurance, Dec, Dig. § 151[1].) 


3. INSURANCE—FORFEITURE PROVISION IN PREMIUM NOTE 

HELD VALID. 

The provision of a note for premiums given by the holder of a life 
insurance policy that the policy should forfeit upon nonpayment of the 
note held valid. 

(For ether cases, see Insurance, Dec. Dig. § 349[3].) 
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4. INSURANCE—PROVISION OF PREMIUM NOTE MAKING IT 
PAYABLE AS EARNED PREMIUM WITHOUT REVIVING 
POLICY HELD VALID. 

The provision of a note given for premiums under a life insurance 
policy that the note should be payable as premium on the policy for the 
time it was in force before default without reviving the policy held valid. 

(For other cases, see Insurance, Dec. Dig. § 392[5].) 


5. INSURANCE—INSURER HELD ENTITLED TO CANCEL POL- 
ICY FOR NONPAYMENT OF PREMIUM NOTE. 


Where a life insurance policy provided for forfeiture for nonpayment 
of premiums when due and a premium note delivered simultaneously pro- 
vided for termination of the policy upon nonpayment of the note at ma- 
turity, the company, upon nonpayment of’ the note at maturity, had a right 
to cancel the policy on its books and thereby to end its liability in the 
absence of reinstatement, 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 


6. INSURANCE — SOLICITING AGENT’S LIABILITY FOR PAY- 
MENT OF PREMIUM NOTE ON LIFE POLICY NOT SHOWN. 
Where a soliciting agent for a life insurance company accepted a note 

for premiums on a policy delivered to insured, which note provided for 

forfeiture of the policy in case of nonpayment at maturity, and it appeared 
that the agent was largely indebted to the insurer and had assigned to it all 
his notes for commissions, so that the note was a conditional payment of 
the premium and belonged to the company, it could not be held that the 
agent was primarily liable to the company for the premium and that the 
policy was in force on the ground that the agent had assumed such lia- 
bility. 

(For other cases, see Insurance, Dec. Dig. § 187[1].) 


7. INSURANCE — SOLICITING AGENT’S STATEMENTS AS TO 
SUBSISTENCE OF INSURANCE CONTRACT HELD NOT 
BINDING ON INSURER. 

In an action on a life policy forfeited for nonpayment of a premium 
note at maturity, insurer field not bound by the statement of its soliciting 
agent, upon payment of the premium note by insured’s attorney after such 
forfeiture, that the policy was a subsisting contract. 


(For other cases, see Insurance, Dec. Dig. § 375[2].) 


Appeal from Circuit Court, Lonoke County; Geo W Clark, Judge. 
Action by Amy Haskins against the Home Life & Accident Company. 


Judgment for plaintiff, and defendant appeals. Reversed, and case dis- 
missed, 


T. D. Wynne, of Fordyce, for appellant. 
Williams & Holloway, of Lonoke, for appellee. 


SmiTH, J. This is a suit to recover on a policy of insurance issued by 
appellant insurance company upen the life of D. E. Haskins. There was 
a verdict in favor of the plaintiff, the beneficiary, and a judgment accord- 
ingly, from which is this appeal. 

Policies were written on the lives of both Haskins and his wife. the 
applications therefor having been taken by one Towler, who was a solicit- 
ing agent for the insurance company. Towler was only a soliciting agent, 
and his authority was limited to accepting and forwarding applications for 
insurance, delivering policies of insurance, collecting premiums, and tak- 
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ing notes therefor and forwarding the same to the company. He had the 
authority also to execute binding receipts for any premiums paid. 

The policies were delivered on September 16, 1920, at which time Tow- 
ler executed and delivered a receipt acknowledging payment of premium 
for one year. The premium was in fact paid by.a note due on or before 
November 15, 1920, for the amount of the premium; the note being made 
payable to the order of the insurance company. The note contained the 
following stipulation: 


“This note given in payment of first annual premium on policy No. 
19405, issued to me by the Home Life & Accident Company. If this note 
is not paid at maturity, said policy and all risks secured thereby shall ter- 
minate. and said policy shall become null and void; but the full amount of 
the premium on said policy shall be considered as earned premium thereon, 
while said policy was in force, and this note shall be payable without re- 
viving said policy.” 

The policy itself provided that— 


“If any premium or installment thereof is not paid when due, this 
policy shall be ipso facto null and void, and all premiums forfeited to the 
company, except as herein otherwise provided.” 


The policy also contained the following provision: 


“Reinstatement of this policy in event of default of premium payment 
may be made, unless the cash surrender value has been paid, at any time 
upon presentation at the head office, of evidence of insurability satisfactory 
to the company, and payment of all past due premiums and the payment 
or reinstatement of any indebtedness to the company hereon or secured 
hereby, with cost, at a rate not exceeding 6% per annum.” 


The insurance company sent the note for collection to a bank at Hum- 
noke, Ark., and the bank notified the insurance company that the note had 
not been paid. Thereupon the insurance company directed the bank to de- 
liver the note to Towler for collection, and Towler received it for that 
purpose. Towler failed to collect the note, and on June 17th gave it to C. 
V. Holloway, an attorney. for collection. Hollaway testified that before 
accepting the note for collection he stated to Towler that he would first 
see if it was satisfactory with. Haskins for him to do so, as Haskins was 
his client. Holloway at the time was negotiating a loan for Haskins, and 
after seeing Haskins, Holloway advised Towler that he would collect the 
note and that he wouki guarantee payment thereof as soon as Haskins ob- 
tained his loan, and Holloway stated further to Towler that if this was not 
satisfactory he would advance the money to pay the note, but Towler said 
this was not necessary and would not be required. 

The insured died July 11, 1921, and Holloway paid Towler the note on 
July 20, 1921. 

Towler testified that he had no authority except that of a soliciting 
agent, and that he was interested in the note to the extent of his agent’s 
commission. He did not remember— but did not deny—that Holloway 
had told him that, if payment were demanded at the time the note was 
delivered to Holloway, he (Holloway) would pay it then. Witness was 
largely indebted to the company and the note at all times belonged to the 
company. In March. 1921, witness had a settlement with the company and 
gave it his note for $4,500, which was the ascertained balance due by him, 
and witness indorsed all notes in which he had an agent’s commission to 
the company, so that when the notes were collected by the company his 
commissions would be applied to his account. Haskins’ premium note was 
then long past due, and the effort of witness to collect the note was made 
for the benefit of the company, and had it been collected the company 
would have given him credit for his agent’s commission. Towler further 
testified that when the note was paid he forwarded the proceeds to the 
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company; and in view of the jury's verdict we assume this was true, al- 
though the superintendent of the company denied that the company had 
ever received the proceeds arising from the collection of the note. 

[1] The company’s superintendent further testified that the policy 
lapsed when the note fell due and was not paid, and that the company 
lapsed it by taking it out of its files and marking the insurance not in 
force on the company’s books. Towler was notified of this action, but the 
insured was not. lhe company was not required, however, to give the 
insured notice of the forfeiture. Patterson v. Equitable Life Assurance 
Society, 112 Ark. 171, 165 S. W. 454. The insured was notified, however, 
30 days in advance when the premium note would become due. The super- 
intendent also testified that the company endeavored to collect this note, 
and that it did so because of the provision of the note giving it that right, 
and that the policy would not have been revived had the collection been 
made, and that there was no attempt to reinstate the policy, and that the 
policy provided that reinstatement could be made only upon a showing by 
the insured that he was in gocd health at the time of his application for 
reinstatement, and such is the provision of the policy as shown by the ex- 
cerpt set out above. 

[2] The simultaneous delivery of the policy of insurance, the receipt 
for the premium, and the note for the premium, constitute a single contract 
which should be read together. Fidelity Mutual Life Ins. Co. v. Bussell, 
75 Ark. 25, 29, 86 S. W. 814; Robnett v. Cotton States Life Ins. Co., 148 
Ark. 199, 205, 206. 230 S. W. 257. 

The policy provides that failure to pay any premium: or installment 
thereof when due, except as otherwise provided in the policy, renders the 
policy void. The policy also provided the manner of reinstatement when 
once the policy had lapsed, as shown in the excerpt therefrom set out 
above. The receipt acknowledged payment of premium had been made, 
and the receipt was, of course, evidence of the recited facts therein con- 
tained. But only prima facie so. The note was the payment referred to in 
the receipt, and this note recited that if it was not paid at maturity the 
policy should become void, but the full amount of premium on the policy 
should be considered as earned premium while the policy was in force, and 
that the note should be payable without reviving the pclicy. 

[3] The meaning of the language quoted is plain and unambiguous, 
and courts must enforce the contracts of parties as they themselves have 
made them, and the provision of a premium note that the policy should 
forfeit upon nonpayment of the note is uniformly upheld, and has been 
upheld by this court. Fidelity Mutual Life Ins. Co. v. Bussell,-75 Ark. 
25. 86 S. W. 814; Robnett v. Cotton States Life Ins. Co., 148 Ark. 199, 
230 S. W. 257; Patterson v. Equitable Life Assurance Society, 112 Ark. 
171, 165 S. W. 454; Pacific Mut. Life Ins. Co. v. Carter, 92 Ark. 378, 123 
S. W,. 384, 124 S. W. 764. 

[4] So, also, has the provision of the note been upheld that the note 
shall be payable as premium en the policy for the time it was in force 
before default without reviving the policy. Jefferson Mutual Ins. Co. v. 
Murry. 74 Ark. 507, 86 S. W. 813; Williams v. Albany City Ins. Co.. 19 
Mich, 451 2 Am. Rep. 95; Robnett v. Cotton States Life Ins. Co., 148 Ark. 
199. 230 S. W. 257; Patterson v. Equitable Life Assurance Society, 112 
Ark. 171, 179, 165 S. W. 454; German-American Ins. Co. v. Harper, 75 
Ark. 98, 86 S. W. 817. 

[5] The note was due November 15, 1920, and was not paid, and the 
company canceled the policy upon its books and withdrew it from the 
files of nolicies which were in force. This the company had the right to 
do. and its liability under the policy was at an end unless it thereafter did 
something to revive it. 

The next thing that did occur was the settlement between Towler and 
the company whereby Towler gave the company his note for $4,500 ard 
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the company took over his commissions in the notes outstanding for pre- 
miums. But whatever Towler’s original interest in the proceeds of the note 
may have been, the entire amount thereof was due the company so far as 
the insured was concerned. 

The next thing that occurred was the placing of the note in the hands 
of the attorney for collection. and, as has been said, the company had the 
right to collect the note without reviving the policy. The policy pro- 
vided how it might be revived in case it lapsed. ‘This -was done by fur- 
nishing a certificate that the insured was in good health and paying any 
arrears of premiums. It is not contended this was done. and there is no 
showing that Towler had any authority to reinstate a lapsed policy, nor is 
there any testimony that any person acting for the company who had the 
authority to reinstate the policy teok that action or was asked to do so. 

Instructions were given to the effect that if Towler_assumed liability 
for the payment of the premium with the knowledge and consent of the 
company, thereby paying it, the company would be liable on the policy. 
The case of Mutual Life Ins. Co, v. Abbey, 76 Ark. 328, 88 S. W. 950, is 
cited in support of this instruction. The facts in that case were that 
Remmel, the general agent for the insurance company, was clothed with 
authority to transact generally the company’s business in this state, and to 
collect the premiums, and was permitted by the company to accept notes 
to himself, in lieu of cash to the’ company, the company looking to him, 
instead of the policy holder, for the cash in such cases. The company re- 
quired all premiums to be paid in cash, and when Remmel took a note he 
paid the company the premium and the note became his individual prop- 
erty. Moreover, there was no stipulaticn in the notes given for the pre- 
mium in that case that the policy would forfeit if the note was not paid. 

[6] Here the facts are entirely different, and there is no testimony to 
support the finding that the premium had been paid by Towler’s assump- 
tion of it. Towler's contract is wholly different from the one under which 
Remmel operated. The note here was a conditional payment of the pre- 
mium and belonged to the company, and contained the enforceable recital 
that the policy would lapse if the note was net paid. 

[7] We must, and do, assume that the jury accepted as true the testi- 
mony of Holloway that Towler said to him, when the premium was paid 
to Towler by Holloway, on July 20th, that the policy was a subsisting 
contract cf insurance and that the company would have it to pay. But the 
company was not bound by this statement, as Towler was without author- 
ity to make it. 

The court should therefore have directed a verdict in favor of the 
company, and the judgment of the court below is reversed, and, as the case 
appears to have been fully developed, it is dismissed. 


——~37ao 


HEAD CAMP, PACIFIC TURISDICTION, W. O. W., Ef At. v. 
CLAPP. (No. 10398.) 


(Supreme Court of Colorado. Dec. 4, 1922.) 
211 Pacific Reporter, 384. 


3. INSURANCE— REFUSAL TO INSTRUCT AS TO RIGHT TO 
CHANGE BENEFICIARY HELD NOT ERROR WHERE THAT 
ISSUE WAS IMMATERIAL. 

Refusal to instruct as to insured’s right to change the beneficiary of 
his policy upon compliance with the requirements set forth by the by-laws 
of the association Aeld not error, where plaintiff contesting a change in 
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beneficiary offered no evidence and did not rely upon her allegatoin that 
the attempted change was improperly carried out. 
(For other cases, see Insurance, Dec. Dig. § 826[1]). 


Error to District Court, Jefferson County; Samuel W. Johnson, 
Judge. 

Action by Dort Clapp against the Head Camp, Pacific Jurisdiction, 
Woodmen of the World, and another. Judgment for plaintiff, and de- 
fendants bring error. Affirmed. 


George P. Steele, of Denver, for plaintiffs in error. 
Quaintance, King & Quaintance, of Denver, for defendant in error. 


CAMPBELL, J. This action was instituted in the district court of Jef- 
ferson county by Dora Clapp, the widow of Anson Clapp, deceased, to 
recover as a beneficiary of a life insurance policy, which was issued to 
Anson Clapp by the Head Camp, Pacific Jurisdiction, Woodmen of the 
World, a fraternal society. 

The issuance of this policy, in which the plaintiff was named as bene- 
ficiary, is conceded. It was competent for the insured, by observing the 
prescribed rules and regulations of the company, at any time to change 
the beneficiary. The defense interposed at the trial was that the insured 
did, in accordance with the insurer’s procedure, make a change in the 
beneficiary, and that the name of Lillian H. Frisby, one of the defendants 
below, who was the daughter of the insured, was substituted in the policy 
as beneficiary in lieu of the name of the wife, Dora Clapp. 

The plaintiff in her pleadings says that, at the time of the alleged 
change of beneficiary, the insured was mentally incapable of comprehénd- 
ing the nature of his act, and that Lillian H. Frisby exerted an undue in- 
fluence with her father in securing herself to be the substituted beneficiary. 

The allegations of the complaint were denied and the main defense of 
the defendant, as to the alleged change of beneficiary, being traversed in 
the replication, the issues of fact thus joined were submitted by the court 
to a jury, which returned a verdict for the plaintiff, and to review the 
judgment rendered thereon the defendants are prosecuting this writ of 
error. 

[1] In the brief of counsel for plaintiffs in error their’ position here 
is thus stated: 


“Let it be said at the very outset that this is not a case brought here 
to have conflict of testimony reviewed; there was no conflict of testimony 
at the trial. Rather, the case presents undisputed testimony, and the ques- 
tion is whether it was legallv sufficient to sustain the judgment.” 


It thus appears from this and other statements in the briefs of plain- 
tiffs in error that their counsel admit, if there is a substantial conflict in 
competent testimony bearing on the issues, that it is the province of the 
jury to determine the facts. They say that to this rule there are several ex- 
ceptions, one of which is that where it appears that the verdict is so mani- 
festly against the weight of the testimony that it must have been the result 
of passion or prejudice, or where there is no legal testimony whatever to 
support the verdict. 

We cannot admit the claim of plaintiffs in error that there is no such 
substantial conflict in the evidence. Indeed there were a number of wit- 
nesses, who, after stating the facts which they had observed as to the con- 
dition of the insured, at and about the time there was an attempt made to 
change the beneficiary, gave it as their opinion that the insured was not 
mentally competent to appreciate the nature of his act, and that he was not 
capable of transacting any business. Testimony directly in conflict was 
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given by a number of witnesses for the defendants, who say that at the 
time in question the insured’s mind seemed clear and that he was compe- 
tent to transact business. 

The plaintiff’s witnesses, who were well acquainted with the insured 
and who were with him during the time in question, testified that he was 
a very sick man, suffering from a vile disease, depressed in spirits, unable 
to recognize the persons who were with him and attendant upon him, that 
no connected conversation could be carried on with him, and that his mem- 
ery was so defective that he did not recognize the persons with whom 
conversations were attempted. Directly to the contrary was the testimony 
of witnesses for the defendants. 

We cannot say, therefore, as a matter of law that the case of the 
plaintiff is not sustained by sufficient legal evidence. The facts in a case 
like this are peculiarly for the jury to determine. They saw the witnesses 
while they were testifying and had a much better opportunity to determine 
their credibilit and the weight to be given to the testimony than this court 
has from the cold record before it. Additional weight to the verdict is 
given by the approval of the presiding judge. We feel that we are bound 
by the verdict of the jury and that the case is not so lacking in evidence 
as to justify a ruling that it is not legally sufficient to sustain the finding. 
Such a ruling would have to be made before this verdict could be set aside. 


[2] Another objection is that the court committed an error in ad- 
mitting in evidence at the trial what is called a self-serving statement of 
the plaintiff. This statement was a letter which the plaintiff caused her 
attorney to write to the defendant society notifying it that she claimed to be 
the beneficiary in the policy and that she questioned the mental capacity of 
the insured to make the attempted change in the beneficiary, and that the 
attempted change was secured by undue influence of the defendant Frisby. 


We do not appreciate the force of the objection. There is no more 
force in saying that the declarations of the letter were self-serving than 
in saying that plaintiff's complaint was self-serving or that her own testi- 
mony given at the trial was self-serving. There is nothing in this letter 
to the company that was not proper to be contained in a letter of warning 
to the insurer not to pay the amount of the policy to the substituted bene- 
ficiary but to pay it to the plaintiff. While we are not assuming to criti- 
cize the defendant society in ignoring this notice and paying the amount 
of the policy to the substituted beneficiary, it is not inappropriate to say 
that, in the face of this warning, the defendant might have protected itself 
by refusing to pay to either of the claimants, and, if sued by either, could 
have asked for an order to deposit in the registry of the court the amount 
due on the policy, to abide final decision as to which was entitled to its 
proceeds. The defendant society chose to disregard the notice and paid the 
money to Mrs. Frisby, and this payment was not made until after the re- 
ceipt of the plaintiff’s notice. The jury was properly instructed that the 
notice was not evidence of the truth of its contents. By this notice the 
defendant society was abundantly advised of the nature of the plaintiff’s 
claim and also her contention that the defendant Frisby had no rights be- 
cause of the mental incompetency of the insured. 

[3] We perceive no substantial error of the court in the rulings on 
the evidence or in its instructions. The only error assigned to the in- 
structions as stated by assignment 4, is that the court erred in refusing 
to give to the jury an instruction requested by the defendant wherein it 
is stated that Anson Clapp had the right to chanee the beneficiary in his 
certificate from the plaintiff, his wife, to the defendant, his daughter, and 
that in making such claim Clapp was only required substantially to com- 
ply with the requirements set forth in the by-laws concerning such a 
change. 

While it is true that in the complaint the plaintiff says that the at- 














638 Insurance Law Journal, Vol. 61. [1923 


tempted change was not in substantial compliance with the by-laws, yet 
the plaintiff did not, at the trial, attempt to sustain this allegation, and the 
other insructions of the court clearly show that this was not an issue for 
thi: jury to pass upon since no claim cf a noncompliance was urged. Aside 
from this, this instruction practically told the jury that such a change of 
the beneficiary could be made, even though they should find that the in- 
sured was not competent mentally at the time to make it. 

After a caieful examination of the entire record, we are satisfied that 
no error was committed by the trial court that warrants a reversal of the 
judgment. The judgment should be affirmed, and it is so ordered. 

Teller, Acting C. J., and Burke, J., concur. 


SS EEEEnE cine _--ciae cae 


FRICK vy. HARTFORD LIFE INS, CO. 
(Supreme Court of Errors of Connecticut. Nov. 27, 1922.) 
119 Atlantic Reporter, 229. 


8. INSURANCE — COURT MAY RENDER JUDGMENT FOR IN- 
SURER FOR EXCESS ASSESSMENTS, WITHOUT AN AC- 
COUNTING AS TO OTHER POLICY HOLDERS. 


Under a life insurance certificate providing that assessments should 
be made upon the holders according to the table of graduated rates given, 
the quarterly assessments to be ascertained by multiplying the rate for the 
attained age by a ratio calculated according to the total amount of death 
claims which had matured during the quarter and the amount of insurance 
in force, the insurance company reserving the right to manage the busi- 
ness for profit, where a certificate holder was assessed at a greater rate 
than that provided in the contract, the court could render judgment 
against the insurance company for the excess by applying the ratio used by 
the insurance company to the rate provided by the certificate, without an 
accounting of the insurance company’s books to ascertain the ratio used in 
assessing the other certificate holders, or in any way affecting the past 
management of its internal affairs. : 


(For other cases, see Insurance, Dec. Dig. § 26.) 


Appeal from Superior Court, Hartford County; John -P. Kellogg, 
Judge. 

Suit by Peter C.-Frick against the Hartford Life Insurance Company 
on a money judgment rendered against the defendant in a district court 
of the state of Iowa. Judgment for plaintiff to recover the amount of 
the Iowa judgment, with interest, and appeal by the defendant. No error. 


The complaint alleges that on June 24, 1914, the district court of the 
state of Iowa, in an action pending between the plaintiff and the defend- 
ant, duly adjudged that the defendant should pay to the plaintiff $2,095.97, 
with interest at the rate of 6 per cent.; that an appeal was taken by the 
defendant to the Supreme Court of the .state of Iowa, which affirmed the 
judgment (179 Iowa, 149, 159 N. W. 247). and that the defendant has not 
paid the same. Cepies of the judgment and of the opinion of the Su- 
preme Court of Iowa are annexed to the complaint. The answer admits 
that a “purported judgment” was rendered as alleged. that it was affirmed 
on appeal, and has not been paid by the defendant. These admissions are 
in the first three paragraphs of the answer. The fourth alleges that the 
defendant is a Connecticut corporation having its home cffice in Hartford, 
and that the Iowa courts were without jurisdiction of the person of the 
defendant, or the subject-matter of the suit, and without jurisdiction to 
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grant the relief prayed for. The remaining paragraphs allege as reasons 
for the asserted lack of jurisdiction that the judgment was rendered in a 
suit which the plaintiff alleged that the defendant, being a Connecticut cor- 
poration, had levied assessments against the plaintiff under three certifi- 
cates of insurance in the safety fund department of the defendant com- 
pany, in excess of the rate of assessment fixed by the certificates, and 
prayed for an accounting to determine the amount of the overassessment, 
a judgment for the amount found due on such accounting, and an injunc- 
tion restraining the defendant from thereafter levying assessments against 
the plaintiff in excess of the contract rate. It is then alleged that the de- 
fendant demurred to the bill on the sole ground that the court of Iowa 
was without jurisdiction of the person of the defendant or the subject- 
matter of the suit and was without jurisdiction to grant the relief prayed 
for; that the demurrer was overruled, and the defendant elected to stand 
on its demurrer. The answer then goes on to allege that the suit was an 
attempted interference with the control and management of the internal 
affairs of the defendant at its domicile in Connecticut, and an attempted 
exercise of visitorial powers over a Connecticut corporation; that the 
courts of Connecticut had sole and exclusive jurisdiction over the subject- 
matter of the suit; that the judgment deprives the defendant of its prop- 
erty without due process of law; and that the judgment was not within 
the issues because the complaint prayed for a money judgment based upon 
a prior accounting and no such accounting was had, but the judgment was 
rendered without any accounting. By amendment an exemplified copy of 
the complete judgment roll in the district court of Iowa was made part 
of the answer. s 

The plaintiff then moved to expunge these allegations 5 to 10 inclu- 
sive, for the reason that they were “prolix, uncertain, argumentative, ir- 
relevant, and immaterial,” and were “merely statements of conclusions of 
law and an attempt to vary and explain the record of the proceedings in 
the district court of Iowa as shown by the judgment roll, Exhibit 1, at- 
tached to said answer.” . 

The superior court (Haines, J.) granted the motion to expunge. When 
the cause came on for a hearing on the complaint, and the answer as 
deleted by the grant of the moticn to expunge, the superior court (Kell- 
ogg, J.) excluded all evidence in support of the allegations in paragraph 
4 that the Iowa courts were without jurisdiction, on the ground that all 
the essential allegations of fact contained in the complaint were admitted. 


Arthur L. Shipman, of Hartford, for appellant. 
Alvan Waldo Hyde, of Hartford, for appellee. 


Beacu, J. (after stating the facts as above). [1] Strictly speaking, 
the appeal presents only two questions; whether the motion to expunge 
was properly granted, and whether the issue of jurisdiction of the Iowa 
court was raised by the deleted answer. Taking, first, the motion to 
expunge. The complaint does not exhibit by reference the complete record 
of the Iowa district court. but only the decree dated July 24, 1914, and the 
opinion of the Supreme Court on the appeal from the judgment overrul- 
ing the demurrer, which is not a conclusive record and therefore not the 
equivalent of a series of direct allegations stating fully the scope and na- 
ture of the litigation. In other words, the defense of lack of jurisdiction 
could not have been made by demurrer to the complaint. It follows that 
the defendant is entitled to make that defense by its answer, and for that 
purpose to state more fully than appeared in the complaint, by direct al- 
legation or conclusive record, the exact nature and scope of the Iowa 
litigation. The paragraphs expunged were intended to do this, and by 
way of amplifying and verifying them the defendant annexed to its an- 
swer an exemplified copy of the complete judgment roll, Exhibit 1, which 
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brought into the superior court for the first time a full and authentic re- 
cord of the pleadings and the issues which were in fact litigated and de- 
termined, Evidently these allegations were not so wholly objectionable 
as to justify a ruling summarily wiping them out of existence. 

They are not.open to the objection of being merely conclusions of 
law. The defendant had the right to plead the complete judgment roll for 
the purpose of bringing the entire record before the superior court, and 
it might do this in either one of two ways; either without comment, or ac- 
cording to its supposed legal effect, and in the latter case it might, as it 
did, attempt to substantiate its averment by annexing a copy of the record 
itself. Practice Book 1908, rule 144. If the record was inconsistent 
with the averments, the plaintiff's remedy was by demurrer and not by 
motion. 

[2] The motion to expunge did. not attack the judgment roll, which 
remained attached to the defendant’s answer as an admittedly complete 
and authentic copy of the record of .the Iowa court. That being so, there 
is no possible defense to this action except that the Iowa court was with- 
out jurisdiction to render.the judgment sued on; and it follows that, if 
the record itself shows on its face that the Iowa court did have jurisdic. 
tion, then it would serve no useful purpose to send the case back to have 
the erroneous ruling on the point of pleading corrected. 

[3] The question before us is much simpler than that originally pre- 
sented to the Iowa court by the defendant's demurrer, for that court had 
to consider all the latent possibilities of the litigation; whether, for ex- 
ample, it might find itself unable to state the account prayed for, or un- 
able to enforce the injunction prayed for, because it had no visitorial 
powers over a foreign corporation and no power to reach the defendant's 
books and records in Connecticut, and no power to regulate the manage- 
ment of its internal affairs. In such cases, when the relief asked for sug- 
gests the probability that the court may be unable to enforce its decrees, 
or that complete justice cannot be done except in the courts of the domicil 
of the foreign corporation, the jurisdiction may be declined, though the 
defendant is within the jurisdiction of the court. Sauerbrunn v. Hartford 
Life Ins. Co., 220 N. Y. 363, 115 N. E. 1001; State ex rel. Hartford Life 
Ins. Co. v. Shain, 245 Mo. 78, 149 S. W. 479. 

When, on the other hand, the court is of opinion that it can do com- 
plete justice and that the relief asked for may be granted without a futile 
effort to exercise visitorial powers over a foreign corporation, it will ex- 
ercise the jurisdiction, as was done in the instant case and in Hartford 
Life Ins. Co. v. Douds (Ohio) 136 N, E. 274. The cases cited are selected 
from among many others bearing on the point, because each of them is 
substantially identical with the instant case, and in each of them the ques- 
tion whether the court should or should not take jurisdiction was con- 
trolled by the view which the court took of the nature and the probable 
future scope of the litigation. We are not called upon to discuss the com- 
parative merits of these conflicting decisions, because we are concerned 
with the record of a litigation which has gone into judgment, and the only 
question is whether the court did have jurisdiction to render that judgment, 
The answer is apparent on the face of the record. 

[4] In the first place, we lay out of the case any claim that the Iowa 
court did not have jurisdiction of the person of the defendant. It was en- 
gaged in business in the state of Iowa, was served with process there ac- 
cording to the laws of that state, and it entered a general appearance in 
the cause and filed a demurrer to the complaint which admitted all of its 
well-pleaded allegations of fact. As to jurisdiction over the subject-mat- 
ter, it appears from the record of the Iowa court and from the special acts 
of the Connecticut General Assembly, introduced in evidence in the supe- 
rior court, that the defendant is a stock corperation, specially chartered, 
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with power to carry on the business of life insurance. It is engaged in 
that business for profit. 

Among other sorts of insurance it carried on a form of mutual life 
insurance known as “the safety. fund plan,” the special feature of which 
is that the mutual insurers each contribute a fixed sum to a so-called safety 
fund deposited with a trustee, to be divided among the survivors whose 
certificates remain in force, if and when the total amount of the outstand- 
ing insurance is reduced to $1,000,000, The defendant assumed the respon- 
sibility of managing this system of mutual insurance, and of calculating, 
levying, and collecting the quarterly assessments necessary to pay ma- 
tured death claims, in accordance with the contracts expressed in the cer- 
tificates which it executed in its corporate name. For this service it made 
a charge annually of $3 per $1,000 of insurance, and in addition a charge 
of 10 cents on each assessment, against each certificate holder, to cover the 
estimated cost of levying and collecting the same. 

The plaintiff, Frick, held three certificates for $1,000, each of which 
provided that “assessments shall be made upon the holders of all certifi- 
cates * * * according to the table of graduated rates given hereon,’ 
and. the table given on the plaintiff's certificates showed gradually increas- 
ing rates at advancing ages up to age 60, when the rate is fixed at $2.68 
for $1,000. There was no provision in the certificates for a higher rate 
of assessment at any greater age. In practice the actual quarterly assess- 
ment on each certificate was ascertained by multiplying the rate given for 
the attained age by a “ratio” calculated according to the total amount ot 
death claims which had matured during the quarter. The plaintiff's claim 
for a money judgment was based on averments that he attained the age 
of 60 years on September 19, 1897; that since that date the defendant had 
wrongfully overassessed him by using higher rates than $2.68 per $1,000 
in calculating the amount of the quarterly assessments levied upon him; 
that he did not know the exact amount of such overassessments ; that he had 
but recently discovered the fact of over-assessments, and had been com- 
pelled to pay the amounts demanded to avoid the forfeiture of his certi- 
ficates. The prayer for an accounting was in the following form: 


“That the defendant render an accounting to the plaintiff of the sums 
of money received from the plairitiff since the 19th day of September, 1897, 
with interest upon each excessive payment since the date of the said pay- 
ment, at 6 per cent., and that the plaintiff have judgment against the de- 
fendant for the sum so found to be due the plaintiff upon said accounting.” 


No accounting by the defendant was had, but the plaintiff proved by 
depositions what ratios the defendant had actually used in talculating the 
several overassessments complained of, and by applying these ratios to 
the highest rate given on the plaintiff's certificates, the court ascertained 
the amount of each overassessment and rendered judgment accordingly. 

[5-7] It is certain that the Iowa court had jurisdiction of the subject- 
matter of an action in personam, based on a contract between a citizen of 
Iowa and a foreign corporation doing business in that state; and it is 
equally certain that the mere lack of power to enforce its judgments ex- 
traterritorially does not deprive a court having the parties before it of 
jurisdiction to render a judgment which may be enforced on grounds ot 
comity in any other jurisdiction, and must be given full faith and credit 
as between the several states of the United States. Morrill v. Morrill, 82 
Conn. 479, 487, 488, 492, 77 Atl. 1; White v. Greene, 96 Conn. 271, 272, 
114 Atl. 112. S 

[8] It is the defendant’s claim that the Iowa court had no jurisdiction 
to entertain this action, because the ‘record shows that an accounting to 
ascertain the fact and amount of past overassessments under the plaintiff's 
contract must necessarily involve an overhauling of the defendant’s books 
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in Connecticut and a revision of the past management of its internal af- 
fairs. And then, in reply to the answer that the Iowa court: has not in 
fact attempted to overhaul its books or revise its ratios, the defendant 
makes a second claim that therefore the judgment is invalid because not 
responsive to the issues raised by the pleadings. We think both of these 
claims are refuted by the record. The defendant’s first claim raises the 
question of the construction of the written contracts with special refer- 
ence to the agreement that assessments shall be levied and paid “according 
to the table of graduated rates given hereon,” supplemented and explained 
by circulars, Exhibits 1 and 2, issued by the defendant and annexed to 
depositions taken in the cause explaining how the “ratios” for each quar- 
terly call are ascertained. 

The construction put on these contracts is summed up in the opinion of 
the Iowa Supreme Court as follows: 

“The amount of each quarterly assessment that could be legally levied 
is determined by two factors, as shown by the provisions of the contract 
just quoted: One, the rate printed on the back of the policy, and the other, 
the ratio or number of times the rate necessary to make up the assess- 
ment, this ratio varying according to the amount of outstanding insurance 
and the amount of death losses to be paid. According to the terms of the 
contract, the defendant and its officers have no discretion whatever in fix- 
ing the ratio. It is a mere matter of arithmetic. The ratio is determined 
by a computation involving the whole amount of death claims that shall 
have accrued in the quarter, and the total amount of insurance in force. 
That ratio should be used as a multiple of the plaintiff's rate, taken from 
the schedule on his policy, which, by the terms of his contract since he 
reached the age of 60 years, should have been $2.68.” 


We think that construction is right, and it follows that no further 
accounting is necessary than to apply the ratios which the defendant used 
in making the quarterly assessments complained of to the highest rate 
printed on the plaintiff's contracts, in order to ascertain for what amount 
the plaintiff might lawfully have been assessed in each quarter. It may 
be that the ratios used by the defendant were less than they would have 
been if the defendant had not wrongfully assumed the right to assess the 
plaintiff at a higher rate than $2.68 in violation of its contracts. If that be 
so, the ruling of the Iowa court puts the financial loss resulting from that 
wrongful assumption on the defendant. We repeat, that we think the 
Iowa court was right in so holding; but even if we thought it was wrong, 
we could not for that reason refuse to give its money judgment full faith 
and credit. 

Examining the defendant’s claim more in detail, it involves the as- 
sumption that complete justice could not be done in the Iowa courts in a 
purely personal action between the plaintiff and the defendant, because the 
certificates held by the plaintiff were in effect contracts of life insurance 
upon the co-operative or mutual plan; and that wrongful overassessments, 
if any, could not be corrected with due regard to the rights of all the mu- 
tual insurers without an elaborate recalculation and readjustment of the 
ratios used in ascertaining the amounts of the several quarterly calls. 
This was the theory upon which the New York and Missouri courts. de- 
clined the jurisdiction in the cases already cited. We think it inapplica- 
ble to the case presented by this record, which shows that the defendant 
corporation undertook to manage this system of insurance for profit and 
to levy and collect assessments in accordance with the contracts which it 
executed in its own name. We see no reason why the defendant did not 
make itself directly liable to the plaintiff for a breach of its contracts, as 
the Iowa court and the Ohio court have held. The defendant's theory that 
the aggrieved certificate holder has no remedy save by an enormously ex- 
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pensive omnibus accounting in Connecticut between all the certificate 
holders would result in relieving the defendant from any responsibility 
for its own breach of the contracts by distributing the loss pro rata among 
all the certificate holders. This proposition is manifestly unjust as ap- 
plied to the instant case, for it assumes that the mutual insurers are mem- 
bers of the defendant corporation or of its safety fund department, in the 
sense that they control its management of the safety fund system and are 
ultimately responsible for its wrongful breaches of contract: On this re- 
cord that is not true. The certificate holders as such have no legal rela- 
tion to the defendant corporation except that created by their written con- 
tracts. By these contracts the defendant is given the entire management 
and control of- the administration of this system of mutual insurance. To 
that extent it is the paid agent of the mutual insurers, and its authority 
in the matter of levying assessments upon each individual certificate holder 
is limited by the terms of each separate certificate which it issues. Such 
a paid agent makes himself liable in damages when he wrongfully or 
negligently exceeds his authority and thereby inflicts pecuniary loss on his 
principal. 

The defendant’s other claim that the judgment is void because outside 
of the issues is practically disposed of by what has already been said; for, 
since the Iowa court acted within its jurisdiction in treating the action as 
calling, not for an omnibus accounting between the mutual insurers, but 
only for an accounting between the plaintiff and the defendant, the judg- 
ment is plainly within the issues. Defendant, being in court, could not 
defeat the action by refusing to defend on the merits. If the court was 
able to state the account without the defendant’s assistance, it might do 
so; and, as the Supreme Court of Iowa has said; 


“The court was able to take the accounting itself, from evidence fur- 
nished from other sources than an accounting by the defendant.” 


We repeat once more, that, even if we thought the accounting inade- 
quate and the result erroneous, we could not for that reason alone refuse 
to give full faith and credit to the judgment for money damages. No at- 
tempt is made in this action to enforce the decree enjoining the defendant 
from continuing to assess the plaintiff at a higher rate than the contract 
permits. And we do not discuss that phase of the defendant’s argument. 

There is no error. 

The other, Judges concurred. 


HAYSLIP v. GREAT AMERICAN LIFE INS. CO. (No. 23953.) 
(Supreme Court of Kansas. Nov. 4, 1922.) 
210 Pacific Reporter, 188. 


(Syllabus bv the Court.) 

2. INSURANCE--MISREPRESENTATION AS TO CAUSE OF FA- 
THER’S DEATH HELD IMMATERIAL IN VIEW OF CAUSE 
OF INSURED’S DEATH. 

Where the insured died of double pneumonia following an attack of 
influenza, an alleged false statement in the insured’s application touching 
the cause of his father’s death, which was either accidental unshot wound 
or suicide, is immaterial. Gen. St. 1915, § 5290. 

(For other cases, see Insurance, Dec. Dig. § 293.) 
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Apneal from District Court, Reno County. 
Action by Iva B. Hayslip against the Great American Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Malloy, Davis & White, of Hutchinson, for appellant. 
Burch, Litowich & Royce, of Salina, and Branine & Branine, of Hut- 
chinson, for appellee. 


Dawson, J. ‘This was an action to recover on a life insurance policy. 
The defense was nondelivery of the policy, and conspiracy on the part of 
the insured and the local insurance agent and the local medical examiner 
to defraud the insurance company. 

On these issues the cause was tried. A general verdict and answers to 
special questions were returned in plaintiff's favor; and defendant appeals 
from the judgment rendered thereon. 

[1] Defendant’s brief discusses many matters which were a fair sub- 
ject of controversy in the trial court, but which are all settled by the jury’s 
verdict. As in Upton v. Pendry, 110 Kan. 191, 203 Pac. 300, it may be 
here said: 


“This court is not trying this lawsuit; its jurisdiction is limited to a 
review of errors alleged to have been made by the district court which did 
try this lawsuit.” 


This disposes of most of the matters argued ‘n the defendant's behalf; 
it settles the question whether or not the policy had been delivered to the 
insured in his lifetime; settles the question whether there was a con- 
spiracy to defraud the company; settles the question whether the insured 
made false statements on material matters in his application for insurance; 
and settles every disputed question of fact upon which there was any com- 
petent and substantial testimony. Bruington v. Wagoner, 100 Kan. 439, 
164 Pac. 1057. ° 

[2], Among the matters comnlained of in defer4ant’s brief is one 
concerning the exclusion of some testimony touching the death of the in- 
sured’s father. In his application for insurance, the insured, William S. 
Hayslip, stated that his father had died of an accidental gunshot wound 
The excluded evidence was designed to show that the father had committed 
suicide, and the insured was aware of that fact. In this case such evidence 
was immaterial. Gen. Stat. 1915, § 5290. The insured did not die of sui- 
cide. He died of double pneumonia, following an attack of influenza dur- 
ing the “flu” epidemic in December 1918. 

In Newton v. Insurance Co., 95 Kan. 427, 148 Pac. 619, it was said: 


“The withholding or misrepresentation of facts in an application for 
life insurance will not defeat the insurance policy unless those facts, thus 
withheld or misrepresented, pertain in some degree to the malady which 
occasions the death of the assured, following section 4200 of the General 
Statutes of 1909.” Syl. par. 1. 


[3] Error is urged on the trial court’s rejection of “offers of proof 
of current newspaper reports;. current rumors concerning the suicide of 
Albert Hayslip” (insured’s father). This rejected evidence—if it could 
be characterized as such—was not brought on the record in support of the 
motion for a new trial, so neither its competency nor materiality can now 
be consiered. State v. Ball, 110 Kan. 428, 432, 433, 204 Pac. 701. Com- 
plaints touching other matters excluded are not reviewable for the same 

- reason. 

An attempt is made to base error on “voluntary prejudicial remarks 
and comments of the court” in certain given instances, and “also by way 
of facial expression, gestures, voice inflection, and those numerous exhibi- 
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tions which one unconsciously manifests when sympathies are enlisted on 
one side of a controversy.” 

[4] The record does not justify any such criticism of the trial court. 
In connection with its rulings and in explanation of them, as the trial pro- 
gressed, the court did sometimes make remarks. For example, an officer of 
the defendant testified that in the course of his investigation of this claim 
for insurance, he calléd on Dr. Miers who had served the defendant as 
local medical examiner, and who is one of the parties alleged to have been 
in the conspiracy to defraud the defendant. There had been evidence tend- 
ing to show that the insured had left his insurance rolicy in the custody of 
Dr. Miers. Defendant’s officers testified : 


“He showed me the Hayslip policy of life insurance in the defendant 
company, insuring the life of Mr. Hayslip. A: He showed me the receipt 
that is usually given with—delivered to the agent to be delivered to the 
applicant, showing the payment of the first year’s premium, and also the 
note that Mr. Hayslip had given in payment of the life insurance premium. 

“Q,. State whether at that time he claimed to own this note—had cashed 
the note? 

“Counsel for Plaintiff: We object to that as calling for the conclusion 
of the witness, incompetent, irrelevant, and immaterial. We are not bound 
by anything that Dr. Miers may have said or done; no foundation having 
been laid for this testimony. 

“Counsel for Defendant: If this man was chosen as the agent for the 
purpose of holding these papers, and this office safe was selected as a de- 
pository for those papers, then any act that he did with reference to those 
particular papers so deposited would be binding upon the plaintiff. They 
have introduced evidence in this case to show that Robert McCracken held 
and retained this note at all times there in his wallet in his pocket, or, 
after the delivery of the policy. in his files at his home until he brought it 
down to show by this witness that the man who was chosen as the agent to 
hold these papers stated whether or not he had bought that note from Mc- 
Cracken. 

“By the Court: Wouldn’t the doctor have the right to advance money 
on this note if he wanted to take it up, or do anything he wanted to do 
with it? 

“Counsel for Defendant: Your yonor will understand me if I ask to 
have an exception taken to that queston. 

“By the Court: Sure.” 


We discern neither prejudice nor impropriety in this instance. Others 
of like nature noted in the record have not been overlooked, but they dis- 
close nothing which would justify discussion. 

[5] Fault is also found with the instructions given and refused. Those 
given fully and fairly covered the matters in issue; those refused were 
properly denied. Despite the lengthy abstract and brief presented by the 
defendant for our consideration, and notwithstanding the large sum in- 
volved in this lawsuit, the issues were simple and clearly definied, and a 
painstaking review thereof suggests nothing approaching reversible error 
and nothing worthy of discussion. 

Affirmed. 

All the Justices concurrig except Burch, J., wh- did not sit. 
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SECURITY LIFE INS, CO. OF AMERICA v. SCHWARTZ. (No. 82.) 
(Supreme Court of Michigan. Dec. 29, 1922.) 
191 Northwestern Reporter, 216. 


INSURANCE—FINDING THAT REPRESENTATIONS WERE NOT 
KNOWINGLY FALSE AND DID NOT MATERIALLY INFLU- 
ENCE INSURER HELD WARRANTED. 


Evidence that insured engaged in heavy work and active sports, as tend- 
ing to show good health prior to issuance of policy, and that he was not 
fully recovered from the effect of influenza when, at a time subsequent to 
issuance of policy, he underwent great mental anxiety and physical exertion 
in trying to save his uninsured property when it burned, as tending to ex- 
plain the origin of heart disorders which resulted in his death, held suffi- 
cient to warrant a finding that representations as to freedom from heart 
diseases, etc., made in his application for insurance, were not intended to de- 
ceive, and that, prior to the issuance of the policy, he was not afflicted with 
any such serious ailments as to materially affect the acceptance of the risk 
or the hazard assumed, under Pub. Acts 1917, No. 256, § 17, as to false 
statements in application for insurance as barring recovery. 


(For other cases, see Insurance, Dec. Dig. 665[3] 


Appeal from Circuit Court, Washtenaw County, in Chancery; Geo. 
W. Sample, Judge. 

Action by the Security Life Insurance Company of America against 
Minnie C. Schwartz. From a decree dismissing plaintiff’s bill and awarding 
defendant relief on cross-bill, plaintiff appeals. Affirmed. 


Argued before Fellows, C. J., and Wiest, McDonald, Clark, Bird, 
Sharpe, and Steere, JJ. 


Cavanaugh & Burke, of Ann Arbor, and Henry C. Bogle, of Detroit 
(Arthur S. Lytton, of Chicago, Ill, of counsel), for appellant. 

Henry B. Graves and Mark L. Rowley, both of Detroit (Arthur 
Brown, of Ann Arbor, of counsel), for appellee. 


McDonaLp, J. The plaintiff's bill is fited against the defendant as 
beneficiary under a policy of insurance on the life of one August Schwartz 
for the purpose of having the policy canceled and of restraining the de- 
fendant from instituting procedings to enforce payment under it. 

It is the theory of the bill that in the application for insurance the in- 
sured made material representations which were false and fraudulent, but 
which were relied on by the company, and that therefore the policy is void 
and should be so declared; that in the application he falsely represented 
that he was in good health; that he had never been afflicted with severe 
headaches, dizziness, palpitation of the heart, heart disease of other kinds, 
dropsy, chronic cough, shortness of breath, indigestion, jaundice, or rheu- 
matism; that he falsely represented that he had not been treated by any 
physician, except Dr. Eaton, for the last five years previous to the making 
of the application. 

On the hearing the circuit judge dismissed the plaintiff’s bill, and upon 
a cross-bill decreed that the defendant recover the full amount of the policy. 

‘rom the decree entered the plaintiff has appealed. 

The question involved is whether the statements in the application 
were false, and, if false, were they made with fraudulent intent, or, if not 
with such intent, whether they materially affected the acceptance of the 
risk or the hazard assumed. 
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Section 17, p. 607, Public Acts 1917, relating to life and accident insur- 
ance policies, reads as follows: 


“The falsity of any statement in the application for any policy covered 
by this chapter shall not bar the right to recovery thereunder unless such 
false statement was made with actual intent to deceive or unless it ma- 
terially affected either the acceptance of the risk or the hazard assumed 
by the insurer.” . 


It was the theory of the bill that the statements made in the application 
were false and were made with acual intent to deceive. If the testimony 
supports the claim that prior to the making of the application the insured 
was afflicted with all or any of the serious ailments enumerated in the bill, 
and which he did not disclose to the plaintiff, it goes without saying that 
there can be no recovery under this policy. The issue presented is one of 
fact. 

The policy was issued October 16, 1920. The insured died at Univer- 
sity Hospital in Ann Arbor on the 10th of May, 1921, of chronic valvular 
disease of the heart. At the time the policy was issued the insured was 47 
years of age. He had resided in Pellston, Mich., with his family for 18 
years. Part of that time he was a carpenter and a millwright, but at the 
time he made application for the policy he was a manufacturer of potash, 
a business in which he had been engaged for 12.years. 

Witnesses whose testimony we see no reason to discredit} testify that 
in the making-of potash he performed labor which could only be performed 
by a man of good health. He carried large buckets of ashes, handled heavy 
barrels of potash, and was constantly engaged in work of such a character 
as to test his strength and power of endurance. In the fall he was accus- 
tomed to go hunting. Witnesses say that on these occasions he made long 
tramps with them, carried heavy loads, and. did the same work performed 
by the other men without any apparent physical discomfort; that in the 
season of 1918 he shot a deer weighing about 170 pounds, and dragged it 
by hand into camp, a distance of half a mile; that he was regarded as a 
“cast-iron man,” “the bull of the woods”; that, if he could not shoot a 
rabbit, he tried to run it down; and that when exerting himself in this 
way he did not show any shortness of breath or physical weariness other 
than was natural for a man of normal health. There was much testimony 
of this character from neighbors and business men of Pellston, who ap- 
parently were without interest in the case. 

At Douglas Lake, close by Pellston, there is maintained durine the sum- 
mer an engineering camp of the University of Michigan. Dr. C. B. Stouf- 
fer was medical superintendent of the camp. He knew Schwartz during 
the summers of 1914, 1915, and 1917. He testifies that Schwartz was of 
robust physical condition; that he saw him lift heavy trunks and do 
other work about the camp without injurious effect or shortness of breath. 
Prof. Wisler, a teacher in the engineering department of the University of 
Michigan, attended the camp and knew Schwartz during the summers of 
1913, 1914, 1916, and 1919. He saw him do heavy work and had the same 
impression of his physical condition as had Dr. Stouffer. Dr. Tiffany, a 
medical examiner for the plaintiff company, made a physical examination 
of the insured at the time of the issuance of the policy. He was sent to 
Pellston by the company for that purpose. In his examination he found no 
evidence of any of the diseases with which it is charged the insured was 
afflicted. If he had any organic disease, it was not apparent at that time. 
Dr. Tiffany also testified that he had formerly lived in Pellston and knew 
Schwartz, and that his impression of him was that he was a man able to 
perform and endure the hardest kind of manual labor. In view of the 
doctor’s testimony and the physical activities of Mr. Schwartz during the 
years immediately preceding the application for insurance, it is quite im- 
probable that he could have been afflicted with all or any of the diseases 
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enumerated in the bill of complaint. To a man of average intelligence, it 
would seem physically impossible that one could live and actually engage 
in heavy work while having all of these diseases which plaintiff claims this 
man had. 

It is a fact, however, that within eight months of the time of the is- 
suance of the policy the insured died of valvular disease of the heart. In 
the absence of any intervening cause, it would seem that he must have had 
that disease or some symptoms of it at the time he made the application. 
The testimony furnishes a very reasonable explanation for the presence of 
the disease which resulted in his death. In 1920 he had a severe attack of 
the flu for which he was treated by Doctor Eaton, a fact made known to 
the plaintiff in the application. Following this, in January, 1921, his pot- 
ash plant burned. It is claimed that he ran from his home to the fire and 
worked hard under tremendous pressure from noon until 6 o'clock en- 
deavoring to save the property, which was not insured. He returned home, 
and from that time showed all the symptoms of the disease which caused 
his death a few months later. It was the theory of the defendant based on 
the judgment of some of the medical experts that this condition was 
brought about by the combined effects of the influenza and ‘the mental 
anxiety and physical exertion at the time of the fire. This theory of the 
origin of the heart trouble is borne out by the fact that Dr. Tiffany, who 
examined him a few months before the fire, found his heart normal, and 
that Dr. Eaton, who examined him shortly after the fire, discovered the 
valvular trouble. . 

We have carefully read this rather voluminous record, and have given 
the plaintiff credit for all of the testimony tending to support its theory 
of the case. Passing the question as to the competency of a large part of 
the testimony of the doctors at the hospital and of Dr. Moorman, who 
treated the insured professionally, we are convinced, as was the circuit 
judge, that in making his application Mr. Schwartz made no statements 
with actual intent to deceive. and that prior to the issuance of the policy 
he was not afflicted with any such serious ailments as to materially affect 
the acceptance of the risk or the hazard assumed. 

We think the circuit judge rightfully disposed of the case. His decree 
is affirmed with costs to the defendant. 


———_.- 


ANCIENT ORDER OF HIBERNIANS ert al. v. MAHON er At. 
(No. 128.) 


(Supreme Court of Michigan. Dec. 5, 1922.) 
190 Northwestern Reporter, 696. 


1. INSURANCE — ABSOLUTE DIVORCE GRANTED WIFE WILL 
NOT IPSO FACTO ABROGATE HER DESIGNATION AS 
BENEFICIARY. 

In the absence of a controlling statute or by-law or some contract 
provision on the subject, the designation of the wife of a member of a 
fraternal benefit association by name as the beneficiary is not abrogated 
ipso facto by a subsequent decree of absolute divorce granted the wife. 


‘(For other cases, see Insurance, Dec. Dig. § 793.) 


2. INSURANCE—DESIGNATION OF BENEFICIARY HELD NOT 
REVOKED BY DIVORCE OF WIFE UNDER LAW OF WILLS. 


Where a beneficiary under a fraternal insurance certificate was the 
wife of the member, and was granted an absolute decree of divorce, but 
the member did not. subsequently change the designation of beneficiary, 
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the fact that there has been a judicial adjustment of property rights does 
not, under the law of wills, justify the court in holding that the designa- 
tion of beneficiary was revoked by ,the divorce. 

(For other cases, see Insurance, Dec. Dig. § 793:) 


Appeal from Circuit Court, Wayne County; O. F. Hunt, Judge. 

Bill of interpleader by Ancient Order of Hiberniahs of the State of 
Michigan against Elizabeth Marion Mahon, Anna Mahon, and others. 
From the decree Anna Mahon and others appeal. Affirmed. 


Argued before Fellows, C. J., and Wiest, McDonald, Clark, Bird, 
Sharpe, and Steere, JJ. 


Connolly & Henderson, of Detroit, for appellants Anna Mahon, Kate 
Mahon, Thomas J. Mahon, Francis J. Mahon and Thomas W. Thompson. 
Angell, Turner & Dyer, of Detroit, for appellee. 


Wiest, J. This is a bill of interpleader filed by plaintiff, an unin- 
corporated fraternal beneficiary association, to have it determined whether 
the beneficiary certificate issued to William L. Mahon in March, 1905, 
should be paid to Elizabeth M. Mahon, the designated beneficiary therein, 
or to the administrator of Mr. Mahon’s estate for distribution to his heirs 
at law. At the time the insurance was taken out defendant Elizabeth M. 
Mahon was the wife of William L. Mahon. In April, 1916, upon her ap- 
plication, Mrs. Mahon was granted a divorce, with a property provisicn in 
lieu of dower. Mr. Mahon died in June, 1918, without changing the bene- 
ficiary. About a year before his death he transferred his membership 
from division No. 9 to division No. 1, and, under the by-laws of the order, 
it was necessary to make record in the division to which he transferred of 
the name of the beneficiary, and there appears in the “will book,” as of 
February 1, 1918, the following entry: 


“Name: William L. Mahon; occupation, freight cashier, Grand 
Trunk Railroad; age, 49; residence, 84 Linsdale avenue; entrance, Feb. 
1, 1918; beneficiary, Elizabeth Lennon Mahon, wife; transferred from di- 
vision 9, Wayne division.” 


The recording secretary of division No. 1 testified that the above en- 
try was made by Mr. Mahon, and is all in his handwriting with the ex- 
ception of the word “wife.” Mrs, Mahon’s maiden name was Lennon. 

Mr. Patrick J. Murphy, one of the national directors of the associa- 
tion, testified : 


“Q. Is there anything in the constitution or by-laws to your knowl- 
edge, Mr. Murphy. that would prevent the payment of the above benefit 
to the divorced wife of a member? A. Why, divorce was unknown to 
our people, and we have made no provision for such a contingency. 

“Q. When you say, ‘to our people’ what do you mean by that? A. 
Members of our organization.” 


He further testified; 


“As I understand the laws of the Catholic Church, if he had himself 
secured a divorce he would not have been entitled to the benefits of our 
organization. 

“Q. Is there anything in the constitution and by-laws or otherwise 
which prevent payment of the death benefit to a person that is not a 
Catholic? A. No, the section of the by-laws that I have just read to you 
places no such limitation. - That section reads, ‘Death benefits shall be paid 
to such person or persons as the deceased member shall ordain.” 
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It is the claim of the appealing defendants that the divorce terminated 
the rights of Elizabeth L. Mahon; that she ceased to be dependent upon 
William L. Mahon after the decree of divorce, and to allow her to re- 
cover on this certificate would defeat the purpose of the organization de- 
clared in the preamble of the constitution as follows: 


“Its work covers every lawful demand of friendship between its mem- 
bers and the protection of all dependent on them.” 


It is evident that Mr. Mahon was in accord with the attitude of the 
Catholic Church toward divorce.. The association, also in accord with the 
Catholic Church, did not recognize divorce and therefore did not provide 
for change of beneficiary in case of divorce. 

We find no statute and no provision of the laws of the plaintiff as- 
sociation limiting the payment of death benefits to a particular class of 
persons. Act No. 256, Public Acts 1917, revised and consolidated the laws 
relating to insurance, and, while part 3, § 6, c. 4, provides that the payment 
of death benefits shall be confined to wife, etc., section 29 of the same 
chapter exempts societies from the provision of this law which limit their 
membership to any one religious denomination. - 

Article 13, § 8, of the by-laws of the association provides: 


“Death benefits shall be paid to such person or persons as the de- 
ceased member shall ordain, or if said member has not so ordained, then 
to the administrator, executor or guardian appointed by the probate court 
of the county in which the said member resides.” 


We are urged to consider the purpose of the association, declared in 
the preamble of its constitution, as barring any beneficiary interest in case 
of divorce procured by the beneficiary. This preamble provides: 


“The purpose of this order is to promote the friendship, unity and 
Christian charity of its members, and preserve the spirit of Irish nation- 
alty. d 

“Its membership is confined exclusively to practical Catholics, of Irish 
blood or descent, who love Ireland and revere the Catholic Church. 

“Its work covers every lawful demand of friendship between its mem- 
bers and the protection of all dependent on them. The sick and infirm 
shall be cared for and the widows and orphans pretected. Education and 
every virtue of Christian citizenship for which the Irish race is renowned 
shall be fostered, and by every necessary sacrifice and effort sufficient 
fund and property shall be contributed, collected, obtained and used to 
carry forward permanently, to the honor ef the Irish race, the broad prin- 
ciples of the order herein proclaimed.” 


[1] Considering this preamble and the by-laws as a part of the con- 
tract, we find nothing to prevent Mrs. Mahon from continuing as bene- 
ficiary after the divorce. Mr. Mahon was at liberty at any time to change 
the beneficiary. The by-laws left the designation of the beneficiary and 
the right to change the same at will to Mr. Mahon. He never elected to 
make any change of beneficiary, but rather indicated by his every disclosed 
act that he did not care to make a change. In the absence of a controlling 
statute or by-law or seme contract provision on the subject, the designa- 
tion of the wife by name as the beneficiary is not abrogated ipso facto by 
a subsequent decree of absolute divorce granted the wife. So far as this 
question is concerned there is no distinction between old line insurance 
where right to change the beneficiary is reserved and benefit associations 
where the right to change the beneficiary is a part of the law of the as- 
sociation. The right to change the beneficiary prevents any vested right 
in a designated beneficiary pending the death of the insured. 
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[2] We are asked to hold that the designation of the beneficiary was 
testamentary in character, and the reason for the designation was the 
marital relation; and when the reason was no longer applicable, and there 
had been a judicial adjustment of property rights, the law of wills, as 
announced in Lansing v. Haynes, 95 Mich. 16, 54 N. W. 699, 35 Am. St. 
Rep. 545, should be applied here, and the designation of the beneficiary be 
held revoked by the divorce. This we cannot do. The reason why this 
cannot be done is well stated in Ladies’ Auxiliary of Ancient Order of 
Hibernians v. Flanigan, 190 Mich. 675, 157 N. W. 355. 

It has been held that a beneficiary designated by the mere status ot 
“wife” loses such status and designation in case of divorce. Joyce on In- 
surance (2d Ed.) § 818. 


“But a divorce does not terminate the rights of the woman in a bene- 
fit certificate on a man’s life, where it is made payable to her by name, and 
the statutes permit such certificate to be issued in favor of the wife or 
legatee, while no attempt is made to change the beneficiary after the di- 
vorce.” Joyce on Insurance, supra; White v. Brotherhood of American 
Yeomen, 124 Iowa, 293, 99 N. W. 1071, 66 L. R. A. 164, 104 Am. St. Rep. 
323, 2 Ann. Cas. 350; Schmidt, Adm’r, v. Hauer, 139 Iowa, 531, 111 N. 
W. 966; Conn. Mut. Life Ins. Co. v. Schaefer, 94 U. S. 457, 24 L. Ed. 251; 
Ccurtois v. Grand Lodge, A. O. U. W., 135 Cal. 552, 67 Pac. 970, 87 Am. 
st Rep. 137; Filley v. Insurance Co., 91 Kan. 220, 137 Pa. 793, L. R. A. 
1915D, 130: Overhiser v. Overhiser, 63 Ohin St. 77, 57 N. E. 965, 50 L. 
R. A. 552, 81 Am. St, Rep. 612; Farra v. Braman, 171 Ind. 529, 86 N. E. 
843; Brown v. A. O. U. W., 208 Pa. 101, 57 Atl. 176. 


In the circuit court decree was entered in favor of Mrs. Mahon. The 
decree is affirmed with costs. 


~~ 


METROPOLITAN LIFE INS. CO. v. BATES. (No. 22801.) 
(Supreme Court of Mississippi, Division B. Nov. 27, 1922.) 
94 Southern Reporter, 216. 


(Syllabus by the Court.) 


INSURANCE—INSURER PAYING INDUSTRIAL INSURANCE 
POLICY IN GOOD FAITH AND IN STRICT ACCORDANCE 
WITH ITS TERMS DISCHARGED FROM FURTHER LIA- 
BILITY. 

Where an industrial insurance policy contained a clause providing 
that, in case of the death of the insured before the maturity of the endow- 
ment, “the company may pay the amount due under this policy to either 
the beneficiary named below or to the executor, husband or wife, or any 
relative by blood or connection by marriage of the insured, or to any other 
person annearing to said company to be equitably entitled to the same by 
reason of having incurred expense on behalf of the insured, or for his or 
her burial; and the production of a receipt signed by either of said per- 
sons shall be conclusive evidence that all claims under this policy have been 
satisfied,” held, that a payment of the amount of the policy to the husband, 
and to a nephew of deceased who had incurred expenses on account of the 
last illness and burial of deceased, discharged the company from further lia-- 
bility when the company made the payment in strict accordance with this 
provision of the policy, and acted in good faith in so doing. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 
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Appeal from Circuit Court, Alcorn County; C. P. Long, Judge. 

Suit by James Bates against the Metropolitan Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Réversed and 
dismissed. 


Boone & Worsham, of Corinth, for appellant. 
Ely B. Mitchell, of Crointh, for appellee. 


Cook, J. This was a suit by the appellee, Tames Bates, for $111.30 on 
what is termed an industrial insurance policy which had been issued by the 
appellant on the life of Kate Walker, a sister of appellee. At the conclu- 
sion of the testimony the court below instructed the jury to return a ver- 
dict for plaintiff for the sum of $61, and from the judgment entered for 
this sum the defendant insurance company prosecuted this appeal. 

The policy sued on was issued at Memphis, Tenn., on March 4, 1912, 
and appellee was named as the beneficiary. At that time, and for about 
six years thereafter, the insured lived with' appellee, and during that time 
he paid the premiums on the policy. The insured then moved to Iuka, 
Miss., and there she married one Arthur Cook. After the insured moved 
to Iuka she lived about three years, amd at her death all her funeral ex- 
penses were paid by Henry Dilworth, her nephew by marriage. There- 
after Henry Dilworth made up a statement of the expenses incurred on 
account of the last illness and death of the insured, and furnished this state- 
ment, with proof cf her death, to the insurance company. The proof of 
death as prepared and sworn to by Henry Dilworth showed that Arthur 
Cook was the husband of the insured; that the premiums on the policy 
had been paid by Henry Dilworth, and that he claimed the proceeds of the 
policy on account of expenses incurred for and on account of the last 
illness and burial of deceased. The defendant company thereupon paid the 
full proceeds of the policy to the said Henry Dilworth and Arthur Cook, 
and at the trial of this cause it offered in evidence the proofs of death, a 
canceled check for $111 30 bearing the indorsement of the said Henry Dil- 
worth and Arthur Cook, and also a receipt and full release signed by them. 

The policy contract sued upon provided that the amount of the policy 
would be paid to the insured as an endowment when she reached the age 
of 79 years, and also provided that, in case of the death of the insured 
prior to the date of the maturity of the endowment, the full amount of 
the policy would be paid upon receipt of proper proofs of death and the 
surrender of the policy and all receipt books; the policy further providing 
that: 


“In case of such pricr death of the insured the company may pay the 
amount due under this policy to either the beneficiary named below or to 
the executor or administrator, husband or wife, or any relative by blood 
or connection by marriage of the insured, or to to any other person ap- 
pearing to said company to be equitably entitled to the same by reason of 
having incurred expense on behalf of the insured, or for his or her burial; 
and the production of a receipt signed by either of said persons shall be 
conclusive evidence that all claims under this policy have been satisfied.” 


The decision of the question presented by this appeal depends upon 
the proper construction of the clause of the policy quoted above, which is 
called the “facility of payment clause.” We have found no decision of the 
court touching on this facility of payment clause, or any like clause, and 
so far as we have been able to learn, this court has not heretofore had 
occasion to consider any feature of the so-called industrial insurance, but 
the courts of many other states have had under consideration the same 
or similar clauses, and have clearly stated the distinction between industrial 
insurance and ordinary life insurance. 
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In the case of Metropolitan Life Ins. Co. v. Nelson, 170 Ky.“ 674, 186 
S. W. 520, L. R. A. 1916F, 457, Ann. Cas. 1918B, 1182, it was held that— 


“Public policy does not require the beneficiaries of industrial insurance 
policies to be limited to persons havin~ an insurable interest in the life of 
insured, and therefore a clause permittine payment to a blood relative or 
person who has incurred expense on behalf of the insured, or for his burial, 
will justify a payment to an aunt of insured, who cared for him during his 
last illness.” 


In that case the Kentucky court had under consideration a policy is- 
sued by this annellant on the same day that the policy involved in the 
present case was issued, and which contained the identical clause here in- 
volved, and in discussing the purpose of this character of insurance the 
court said: 


“The purpose of this character of insurance seems to have for its ob- 
ject, not the creation of a fund to provide for the future support and 
maintenance of the family or near relatives of the insured, having an in- 
surable interest in his life, or to augment his estate, as ordinary life in- 
surance does, but to provide a reasonable fund with which the insured may 
procure in his last sickness, which, in many cases may be lingering in 
character, needed aid and assistance by way of nursing and medical atten- 
tion, etc., and to secure respectable and decent burial. When limited in 
amount to a reasonable provision for these purposes, the plan, as we view 
it, is to be commended rather than discouraged. It is the impecunious 
only who would need such a fund for such purposes, and such expenses, 
if not thus provided, would doubtless have to be furnished through the 
‘instrumentality of some charity maintained either by public or private 
donations. It would seem, then, that when this character of insurance is 
limited strictly within the confines of the purposes state* to permit it to 
be issued and paid as provided by the clause supra would foster rather than 
impair the public policy of the state.” 


In State, Metropolitan L. Ins. Co., Prosecutor, v. Schaffer, 50 N. J. 
Law, 72, 11 Atl. 154, the court had under consideration a clause similar to 
the one involved in the present case, and it was there held that the interest 
of the beneficiary named-was subject to the conditions of the contract con- 
tained in the policy, and that this facility of payment clause operated as an 
appointment, both by the assured and the beneficiary, of persons, any of 
whom are authorized to receive payment of the sum agreed to be paid, and 
that a savment by the company in strict accordance with this condition 
would operate as a discharge from further liability and in discussing the 
object and purpose of this class of insurance the court said: 


“The purpose and object of this kind of insurance seem to require the 
payment to be made in that way, and it should, in good policy, be upheld. 
Unlike the ordinary life insurance, small sums are provided by these in- 
dustrial policies, to be paid at once, on proof of death and surrender of 
policy. * * * The terms and manner of the insurance contemplate 
speedy payment to the family of the assured, immediately after his death, 
to provide a burial fund, or to meet the expenses which, in such an emer- 
gency, must be incurred.” 


See, also, Bradley v. Prudential Ins. Co., 187 Mass. 226, 72 N. E. 989; 
Thomas v. Prudential Ins. Co., 148 Pa. 594, 24 Atl. 82; Brennan v. Pru- 
dential Ins. Co., 170 Pa. 488, 32 Atl. 1042; Sheridan v. Prudential Ins, Co., 
128 Ill. Ann. 519, affirmed in 230 Ill. 33, 82 N. E. 426; Slingerland v. Pru- 
dential Ins. Co., 94 N. J. Law, 532, 110 Atl. 913; Brooks v. Metropolitan 
L. Ins. Co., 70 N. J. Law, 36, 56 Atl. 168; Chance v. Insurance Co., 147 
Ga. 396, 94 S. E. 239; Ogeltree v. Hutchinson, 126 Ga. 454, 55 S. E. 179; 
Fitzger:'* v, Baltimore Life Ins. Co., 118 Md. 619, 105 Atla. 775; Provi- 
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dence County Savings Bank v. Vadnais, 26 R. I. 122, 58 Atl. 454; Thomas 
v. Prudential Ins. Co., 158 Ind. 463, 63 N. E. 795. 

The contract between the company and the assured is valid, and its con- 
ditions and stipulations must govern. In the policy sued on there is no 
contract to pay only to the beneficiary named, but the contract expressly 
provides that payment may be made to any one of several persons or 
classes of persons, including the beneficiary named, any one of whom is 
expressly authorized to receive and receipt for the payment. The facility 
of payment clause in the policy expressly vests in the insurance company 
the right to exercise its discretion in making payment to any one coming 
within the enumerated classes, including any person appearing to the com- 
pany to be equitably entitled to it by reason of having incurred expense 
on behalf of insured, or for her burial. There is nothing in this record to 
cast the slightest doubt on the good faith of the company in electing to pay 
the sum agreed upon to the husband, and the nephew of insured who had 
incurred expense on account of her last illness and burial, and, this being 
true, we think, under the terms of the contract, the company was thereby 
discharged from further liability on the policy. 

The judgment of ‘the court below will therefore be reversed, and the 
cause dismissed. 

Reversed and dismissed. 


——_—. a 


PUNTON v. UNITED STATES LIFE INS, CO. (No. 14273.) 


(Kansas City Court of Appeals. Missouri. March, 1922. On Rehearing 
Dec. 4, 1922.) 


245 Southwestern Reporter, 1080. 


1. INSURANCE—‘REGULAR” AGENT NOT “GENERAL AGENT.” 

Words on the office door of the local agent of an insurance company 
to the effect that he was a “regular” agent do not warrant a holding as a 
matter of law that such designation was equivalent to that of “general 
agent.” 


(For other cases, see Insurance, Dec. Dig. § 88.) 


2. INSURANCE—THAT LOCAL AGENT IS DESIGNATED MAN- 
AGER INSUFFICIENT TO SHOW THAT HE WAS GENERAL 
AGENT. 

The fact that an insurance agent is given the title of manager by the 
insurer does not of itself show that he is a general agent. 


(For other cases, see Insurance, Dec. Dig. § 88.) 


On Rehearing. 
3. INSURANCE — EVIDENCE HELD INSUFFICIENT TO SHOW 
RELIANCE ON REPRESENTATIONS OF AGENT AS TO 
AMOUNT TO BE PAID AT END OF POLICY PERIOD. 


In an action on an ordinary life guaranteed income plan insurance pol- 
icy having a bonus period of 20 years, to recover the amount claimed as 
guaranteed to be paid in cash at the end of the bonus period, evidence held 
insufficient to show that insured relied on representations claimed to have 
been made to him by the agent as to the amount of cash which he would 
receive at the end of the period, and which were embodied in a rider at- 
tached to the policy by the local agent without authority. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 
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4. INSURANCE— PETITION HELD SUFFICIENT TO ENTITLE 
INSURED TO RECOVER, BONUS ACTUALLY EARNED UN- 
DER GUARANTEED INCOME PLAN POLICY. 

In an action to recover alleged guaranteed cash payments under a 
guaranteed income plan insurance policy, having. a bonus period, petition 
alleging that at the end of the bonus period plaintiff was entitled as a 
cash option to the payment due him by defendant upon the terms of the 
policy in a specified sum held sufficiently broad to permit a recovery of the 
bonus actually earned. 


(For other cases, see Insurance, Dec. Dig. § 645[1].) 


6. INSURANCE — BURDEN HELD UPON INSURER TO SHOW 

TRUE AMOUNT OF INSURANCE PAYABLE. 

In an action to recover guaranteed cash payments under an income 
plan insurance policy, where it appeared that when the insurance was 
taken out certain estimates were made by insurer as to amount of the 
payments, eld, that the burden was upon insurer to show the true amount, 
if it meant to dispute the estimate, 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 


Appeal from Circuit Court, Jackson County; Charles M. Blackmar, 
Special Judge. 

Action by John Punton against the United States Life Insurance 
Company. Judgment for. plaintiff, and defendant appeals. Affirmed. — 


Hermann Brumback, of Kansas City, for appellant. 
Humphrey, Boxley & Reeves, of Kansas City, for respondent. 


BLanpb, J. This is an action at law upon a life insurance policy, 
known as “ordinary life guaranteed income plan,” having a “bonus period” 
of 20 years. Plaintiff seeks to recover the amount that it is claimed was 
guaranteed that he would receive in cash at the end of the “bonus period.” 
There was a trial before the court without the aid of a jury, resulting in a 
judgment in favor of plaintiff in the sum of $4,010, and defendant has ap- 
pealed. 

The facts show that the policy was dated February 9, 1900, and was 
issued to plaintiff by the defendant, a life insurance company of the state 
of New York. It was signed at that place and sent to defendant’s local 
agent in Kansas City, Mo., to be delivered to plaintiff, who was and is a 
practicing physician of said city. When delivered it contained the follow- 
ing provisions: 


“Reserve and Bonus Options. 


“VII. The bonus period under this policy will be completed on the 
11th day of January, 1920. If the insured be living, and this policy be in 
force, the said John Punton may then, upon surrender hereof: 


“First, withdraw in cash the reserve of nineteen hundred and seventy- 
four and ”/,1 dollars; or 

“Second, take paid-up life policy for three thousand and fifty dollars; 
or 

“Third, receive an annuity of two hundred and five dollars on the life 
of the insured. 

“In addition to the above, the bonus then to be apportioned hereto 
may be: 

“First, withdrawn in cash; or 

“Second, used to increase the annuity on the life of the insured. 
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“N. B.—If the total paid-up insurance exceeds the amount of the pol- 
icy, evidence satisfactory to the company that the insured is in good health 
will be required. If the insured elects to continue this policy, he may with- 
draw the bonus in cash, or use it to purchase either paid-up insurance or 
annuity as above.” 


On the margin of the policy and over this part of it was pasted a 
typewritten slip which reads as follows: 


Cash Options. 


SRN PMNOI ED 663 niacin a So atari aed eke Ve cr csee heen $1,970 
RS, ME IN iad oss wig hawanddecacs ote siktenves pon ca ee 2,040 $4,010 
Paid-Up Policy Options. 

Paid-up policy equivalent to reserve ............e0eee eens $3,050 
Paid-up policy equivalent to surplus ..............e00e0e8 3,140 $6,190 


The evidence shows that this slip was not on the policy when it was 
sent to the local agent for delivery. The local and soliciting agent did not 
testify, but there is only one inference to be drawn from the evidence, and 
that is that he attached the typewritten slip. It is upon the policy and this 
slip, which plaintiff claims is a promise on the part of defendant to pay him 
on January 11, 1920, $4,010 in cash, that this action is based. At the ma- 
turity of the 20-year bonus period defendant refused to pay the $4.010, but 
defendant alleged in its answer that it offered and still offers to pay plain- 
tiff the guaranteed reserve of $1,970 plus $100.95, which latter sum, it is 
alleged, was the amount of the bonus or surplus due under the policy. The 
answer, which is sworn to, denies the executicn of the policy sued on, that 
is, the regular part of the policy together with the typewritten slip pasted 
upon the same, but admits the execution of the policy without the printed 
slip. The evidence shows that the defendant did not know that the policy 
had attached thereto the typewritten slip until at the end cf the 20-year 
period when it received a letter from plaintiff's attorney claiming for plain- 
tiff the amount mentioned in the slip. 

The application for the policy provided: 

That it, together with the policy, was the sole basis of the contract 
between plaintiff and defendant, and that “no information or statement, un- 
less contained in this application, made, given, received, or acquired by any 
person at any time. shall be binding on the company; * * * that only 
the president, together with the secretary or the actuary, shall have power 
to alter or waive the policy or any condition thereof ;” “that in any distri- 
bution of bonus, profit, or surplus the company’s method and determination 
of the amount to be apportioned to any policy issued hereon is hereby rati- 
fied and accepted.” 

There was a contract introduced in evidence between the defendant and 
the local agent employing the latter as agent. It limits the agent’s author- 
ity, and in no sense gives him the authority of a general agent. The con- 
tract is voluminous, and it is not necessary to set it out. Suffice it to say it 
employs the agent to solicit applications for insurance and to forward the 
same to the defendant, to deliver policies, to collect premiums, and to give 
receipts, and it specifically provides: 

“That said agent has no authority to make, alter, or discharge any con. 
tract, nor waive any forfeiture, nor incur any liability or debt for or 
against such company.” 


[1, 2] There is no evidence in the record that defendant held out the 
local agent as a general agent or as having power to make contracts of in- 
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surance or altering policies issued by -it by inserting slips such as was 
pasted upon this policy. Plaintiff testified that he saw on the office door 
of the local agent words to the effect that he was a “regular” agent. There 
was no evidence tending to show. what kind of an agent a regular agent of 
the insurance company is. We cannot say as a matter of law that such 
designation is equivalent to that of a “general agent.” There is no evi- 
dence that the defendant knew of the wording on the door of the agent’s 
office. There is evidence that the local medical examiner addressed a letter 
to the local agent as “general agent,” but whether this constituted a hold- 
ing out on the part of the company that the local agent was a general agent 
is at least a very serious question in the absence of a showing of the au- 
thority of the local medical examiner. However, there was no evidence 
that plaintiff saw or knew anything about this letter. Certainly there was 
no holding out to the plaintiff in connection with the letter. There was also 
evidence that defendant styled its local agent as “manager.” Whether plain- 
tiff knew of this is not in evidence. A title of this kind does not of itself 
show that the local agent was a general agent. 

Even should we assume that the burden was upon defendant to show 
that the typewritten slip was an alteration of the policy, or, in other words, 
that the presumption is that the slip was a part of the policy when issued 
by defendant at New York, all of the facts, are shown in evidence, undis- 
puted, and it clearly appears that it was placed upon the policy by a local 
agent of limited authority and with no power to either make a contract of 
insurance of this kind or to alter or add to the original policy by inserting 
an agreement such as is contained in the slip. This case is to be distin- 
guished from that of Thomas v. Equitable Life Assurance Society, 198 
Mo. App. 533, 205 S. W. 533. In that case the agent who made the con- 
tract with plaintiff to pay the amount shown upon the slip pasted upon the 
policy was a general agent of the insurance company, 


However, in plaintiff’s reply he denies all new matter contained in the 
answer and alleges that prior to the issuance of the policy representations 
were made to him that at the end of the 20 years he would receive the 
amount of bonus or surplus ‘stated in the typewritten slip, to wit, $4,010; 
that, through advertisements, circulars and defendant’s officers and agents 
promising that at the end of the bonus period he would have the right to 
take a certain sum in cash, defendant induced plaintiff to buy the policy 
of insurance; that it was represented to plaintiff that at the end of the 
bonus period plaintiff would have the option to take a certain sum in cash; 
that when the policy was delivered to plaintiff said sum was represented 
and fixed by the typewritten slip attached to the same; that, relying upon 


’ “such representations,” plaintiff was induced to purchase the policy sued 


on, and at the end of the bonus period plaintiff elected to take the sum of 
$4,010 “in accordance with the provisions of said representations as em- 
bodied in said slip”; that, when plaintiff received the pcelicy stating that 
the bonus was $2,040, he understood that that was the amount the company 
had apportioned to the policy, as defendant had a right to do under the 
terms of the application; that the provision in the application “that only 
the president, together with the-secretary or the actuary, shall have the 
power to alter or waive the policy or any condition thereof,” was in- 
tended to mean and did mean that no such alteration should be made after 
the delivery of the policy to the insured, and plaintiff alleged that there 
was no alteration after the delivery of the policy to'him. Plaintiff fur- 
ther alleged that the clause in the application which provides “that in any 
distribution of bonus, profit,“or surplus the company’s method and deter- 
mination of the amount to be apportioned to any policy issued hereon 
shall be ratified and accepted” was intended to mean and did mean that 


42——-Vol. LXI. 
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defendant was in possession ef data by which’ it could in advance deter- 
mine the amount of such bonus or surplus, and that the amount as stated 
in said slip, to wit, $2,040, was the amount as determined by defendant, 
and that it was in consideration of such understanding and said represent- 
ations that plaintiff purchased said policy, and that he would not have 
purchased it had it not been for such representations, and that defendant 
was estopped to set up its defense that said surplus as stated in said slip 
was not the amount to which plaintiff was entitled. 

Plaintiff's evidence wholly fails to show that it was represented to 
him that the bonus or surplus at the end of the 20-year period was to be 
$2,040. Plaintiff testified that he was solicited for the insurance by the 
lecal agent; that he signed the application for the insurance and handed it 
to the agent, and sometime thereafter the agent delivered the policy to 
him with the slip attached; that during the month prior to the maturity of 
the 20-year bonus period he, in response to a letter asking him to call at 
the office of defendant’s local cashier, went to said office in Kansas City, 
and was there offered the sum of $2,075.25 in settlement of the guaranteed 
reserve of $1,970 plus what was claimed by the defendant to be the bonus 
or surplus that the policy earned during that period. He told the cashier 
that he was not satisfied with that amount; that it was not what he ex- 
pected; that “it seemed such a small amount to me because I had been 
promised I was to get more than I put in, and it wasn’t anywhere near 
what I put in.” He testified that he told the cashier, “If that is all the 
company will allow me I presume I will have to take it, but I don’t like 
it; before I take .it, I will have to see my lawyer about it.” He testified 
that he may have told the cashier to send a form of a receipt to him in 
care of his son, as he was going away. The cashier told him that his 
proofs could not be taken at the time of the conversation because he had 
to be alive when the money became due, which was in the following month. 
It was left to the cashier to forward to him the necessary document for 
him to execute. 

At the time of the conversation he did not know how much he was 
going to get. He testified that he did not believe that he demanded of 
the cashier any specific sum of money; that he told the cashier that he 
was not satisfied with the amount that was offered; that he was disap- 
pointed; that “it was such a small amount that it took my breath away,” 
and he told the cashier, “I thought I was going to get as much as I put 
in, which was $3,600 or more.” Afterwards he consulted his attorney. He 
further testified that at the time he took out the policy, or previous thereto, 
during the negotiation for it, that the agent “showed me some papers and 
circulars, and I think he had a little book that he showed me some figures 
in, that he used to carry with him.” Defendant’s counsel then showed the 
witness a book called a “manual” which was afterwards introduced in 
evidence, and plaintiff was asked if that was the book the agent had, and 
plaintiff replied that he did not know, but it was the same kind of a 
book, but he did not think he could remember the figures, Plaintiff gave 
no other description of the papers and circulars shown him or of the little 
book he referred to in his testimony. 

However, defendant showed by its assistant secretary and actuary 
that during the time the application for this insurance was being taken the 
agents were furnished with literature which consisted of, first, a small 
book or manual. A page cf this manual which contains figures in rela- 
tion to a policy of this kind is shown in evidence. Under the head “Bonus 
Options” was contained the words, “N.B.—AII values based upon the bonus 
are estimates.” <A little below is a clause to the effect that the policy 
might be surrendered and the reserve cf $394 taken in cash together with 
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a bonus in cash of $408. Then follows the words “probable final value, 
$802.” These were estimates made upon a policy of $1,000 and by mul- 
tiplying the “probable final value” of $802 by 5 (the policy in suit being 
for $5,000) the amount of $4,010, which is contained in the typewritten 
slip, may be arrived at. The evidence also shows that defendant issued a 
printed paper called an “estimate sheet” in which soliciting agents were 
authorized to insert in blank spaces provided therefor the probable value 
or the estimated value of the policy at the end of the bonus period. This 
information was to be secured from the manual. It also issued “estimate 
cards’ in which blank spaces were left to insert the estimated future values 
of ‘policies of the kind in question. 

Defendant also issued a printed leaflet.or circular to be used by such 
agents in which the company presented to the public its “guaranteed in- 
come policy” and stated that it was the company’s belief that— 


“It will meet the requirements of those who wish not only to protect 
their families during the years of their dependence, but also to lay up for 
themselves something which may be used to enhance the comforts and 
luxuries that will be so acceptable as old age creeps on them.” 


It then goes on to say that the entire legal reserve is guaranteed in 
cash to be paid at the end of the bonus pericd, and recites that— 


“Furthermore, the policy provides that the bonus to be apportioned 
thereto at the end of the bonus or dividend period may either be with- 
drawn in cash, or used to purchase additional paid-up insurance, or used 
to increase the amount of the annuity on the life of the insured.” (Italies 


ours.) 


The company ceased to write this form of insurance after the year 
1905. All of the literature, including the manual, circular, estimate sheets. 
and estimate cards, had been destroyed, and none of this except the man- 
ual and the leaflet referred to is shown in the record, but the uncontra- 
dicted evidence shows that all of this literature contained the positive 
statement that any figures that were used were merely estimates of the 
bonus to be earned by the policy. From a reading of the manual it is 
_ apparent that plaintiff could not have seen the figures contained therein 
without also seeing and reading the language, “All values based upon the 
bonus are estimates.” It was evidently a manual of this kind that plain- 
tiff was shown by the agent. However, every book issued by defendant 
contains the information that the figures contained therein were merely 
estimates. 

It will be borne in mind that plaintiff does not testify that he was 
promised the sum of $4,010 in cash by the soliciting agent. He testified 
that he was promised an amount equal to or more than the amount of 
premiums he was to pay. It is apparent from plaintiff’s testimony that he 
did not rely upon the typewritten slip attached to the policy; that it was 
not the amount stated therein that was promised to him that he would 
receive, but it was’ represented to him that he would get back as much or 
more than he paid in on the policy, and the amount he paid in was approx- 
imately $3,600. In no event could there be a recovery of more than $3,- 
600. Plaintiff therefore was not relying upon the representations con- 
tained in the typewritten slip, but upon those made to him by the agent 
at the time the application was taken and prior to the execution or deliv- 
ery of the policy. 

This is a suit at law, and it is not an action to recover the amount 
promised to the plaintiff by the local agent at the time the application for 
the insurance was made. The cause of action pleaded. in the petition is 
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based upon the policy and nothing more. The reply attempts to raise an 
issue of misrepresentation and estoppel. The evidence fails to prove the 
allegations of the reply. As before stated, all that plaintiff claimed that 
had been represented to him was that he was to receive as much as he was 
to pay in on the policy in the Way of guaranteed reserve plus the surplus 
or bonus. There is nothing in his testimony tending to show that he was 
promised the sum of $2,040 as bonus or $4,010 in the way of reserve and 
bonus or surplus. The issue attempted to be raised by the reply has for 
one of its essentials that plaintiff relied upon the slip and the representa- 
tion that he was to receive $4,010. His testimony negatives this. When 
the time of settlement came, he stated that he was promised what he put 
in or more, not that he was promised $4,010, the figures contained in the 
slip. He did not at any time testify that he relied upon the slip or was 
promised the amount contained therein, but that he relied upon what the 
agent told him, which, as we have stated, was that he was to receive as 
much or more than he had paid the company in the way of premiums. 
The agent had no authority to make any premise to plaintiff; he was not 
a general agent, and all of the literature the company placed in his hands 
to be used shows upon its face that the surplus or bonus was estimated and 
was to be apportioned at the end of the 20-year period. The agent ‘was 
not instructed not to paste or attach the estimate sheet and like literature 
to the policy, defendant's executive officer testifying that no one ever 
dreamed that the agent would do such a thing, and eviderttly no slip or 
“sheet” emanating from defendant was attached to this policy as all of its 
literature contained the information that the matter covered therein was 
merely an estimate. 

The evidence shows that defendant had a method of apportioning the 
amount of surplus on policies of this character that was approved by the 
agent of the insurance department of the state of New York, and that 
the amount apportioned to all policies of this character that matured dur- 
ing the month in which plaintiff's policy matured was less than $2,040, 
the amount of surplus mentioned in the typewritten slip. However, the 
evidence does not go as far as to show the amount apportioned to plain- 
tiff’s policy. 

Defendant insists that there is evidence consisting of two letters, one 
introduced in evidence, and one it unsuccessfully attempted to introduce, 
which shows what the amount apportioned to plaintiff’s policy was, and 
that this amount was $100.95. However, these letters, one incompetent 
for any purpose and the other competent for another purpose, and which 
contains this information, were merely hearsay evidence as to the amount 
apportioned to plaintiff's policy. The best evidence as to the amount ap- 
portioned was the record of the actuary made in computing the “prelim- 
inary basis,” the resolution of the finance committee apportioning the 
surplus, and the records of the board of directors approving the action 
of the finance committee, which were not shown, although the evidence 
the defendant did introduce tending to prove the amount which was ap- 
portioned to all policies that matured during the month in which plain- 
tiff’s policy matured shows that this amount was arrived at by the prov- 
ing of these things. . 

There being no evidence as to the amount actually due plaintiff as 
surpius or bonus under his policy, we will not reverse the case outright. as 
plaintiff may desire te amend his petition so as to ask for the bonus or 
surplus actually earned. Of course, we are not attempting to pass upon 
the question as to whether the method of apportionment adopted by de- 
fendant was a proper one, as this is a law case, and that issue is not now 
in the case, and no question is raised in reference to the matter, 
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The judgment is reversed, and the cause remanded. 
All concur. 


On Rehearing. 


[3] After carefully reviewing this case for the second time, we are 
still of the opinion that there was no authority in the agent who solicited 
the insurance to attach the rider to the policy, but that he was prohibited 
from doing so, and that there was no holding out by the defendant of 
the agent as having authority to attach the rider. We are also of the 
opinion that the record wholly fails to show that plaintiff relied on the 
representations claimed to have been made to him by the agent, and that 
he was induced to take out the policy by reason of such representations. 
Under such circumstances the rider was no part of the policy, and no right 
can be claimed by plaintiff under it. 

[4] However, defendant’s demurrer to the evidence was properly over- 
ruled, as we are of the opinion that the pleadings are broad enough to 
permit a recovery of the bonus actually earned. The petition is a suit 
upon the policy, a verified copy of which is attached to the petition, and, 
while the petition pleads in hec verba that part of the policy containing 
the rider, it further pleads that at the end of the bonus period mentioned 
in the policy plaintiff ‘“‘was entitled as a cash option the payment due him 
by defendant upon the terms of said policy in the sum of $4,010.” This 
allegation is general, and is not confined to or made under the terms of 
the policy as set forth in the rider alone, but is broad enough to refer to 
the terms of the policy as a whole. Defendant recognieed that the suit 
was upon the whole policy, and not solely upon the rider, for as a part 
of its defense it pleaded that it had calculated the bonus er surplus under 
the terms of the policy, and that such sum was $100.95 and was the cor- 
rect amount due, which defendant tendered in the answer. 

[5] While the declarations of law and findings of fact given and re- 
fused show that the court decided for plaintiff upon the theory set up in 
plaintiff's reply, which, as we have said, there was no evidence to sustain, 
the material evidence is undisputed, and the decision of the case rests en- 
tirely upon a question of law. If the decision of the lower court can be 
sustained upon any theory, it is our duty to uphold it. As we stated in 
the original opinion, the evidence shows that defendant issued a rate book 
with estimates therein of what the policy would earn in the way of bonus; 
also sheets or slips and cards containing blank spaces for like estimates 
which soliciting agents were authorized to fill in from figures contained 
in the rate book. This literature, together with the circular which is 
mentioned in the original opinion, was authorized to be used by agents 
in soliciting insurance. This rate book was introduced in evidence. Dis- 
regarding the rider, the pelicy proper provides for the payment of a 
bonus to be apportioned at the end of the 20-year period, which might be 
withdrawn at that time in cash. ‘The application made a part of the pol- 
icy, also provided: 


“That in any distribution of bonus, profit, or surplus the company’s 
method and determination of the amount to be apportioned to any policy 
issued hereon is hereby ratified and accepted.” 


As was stated in Thomas v. Equitable Life Assurance Society, 198 
Mo. App. 533, 541, 205 S. W. 533, 536: ‘ 


“Now that showing [the estimate] was of some probative force. The 
true amount was wholly unknown to plaintiff, but was fully known to de- 
fendant. It had data at hand from which it could, at any moment, fur- 
ttish complete information.” (Italics ours.) 
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[6] And it was held that the burden was upon defendant to show the 
true amount if it meant to dispute the estimate. It is further said in that 
case (198 Mo. App. loc. cit. 542, 205 S. W. 536) : 


“The surplus arising on a policy like this is, as we have said, a trust 
fund in the hands of the insurance company. It is the duty of such com- 
panies to keep a record of it, and it is common knowledge that they have 
a system, evidenced by their books, whereby they keep trace of its growth 
as well as its decline, so that they may at the proper time for accounting 
to the policy holder render to him, or produce to the court, a statement 
showing the fact.” Equitable Life Assurance Society v. Winn, 137 Ky. 
641, 648. It would be as unjust as it is absurd to say that an insurance 
company may apportion an arbitrary amount as the surplus, and, when 
its correctness is questioned to allow it to hide the fact by refusing to 
produce the evidence showing such fact. 


Defendant wholly failed to produce the evidence necessary to “show 
what was due under it [the policy], how ascertained, and from what 
sources.” Thomas v. Equitable Life Assurance Society, supra, 198 Mo. 
App. 538, 205 S. W. 535. That defendant has not done this is fully shown 
in the original opinion filed in the case. Defendant asks us to overrule 
the Thomas Case. While the writer herecf dissented in that case and is 
not now convinced that he was wholly wrong, he has long since acquiesced 
in the majority opinion. That opinion became the law, and the writer 
hereof sees no good reason to agitate the question. 

The judgment is affirmed. 

All concur. 


LANDRIGAN v. MISSOURI STATE LIFE INS. CO. (No. 16678.) 
(St. Louis Court of Appeals. Missouri. Oct. 6, 1922.) 
245 Southwestern Reporter 382. 


1. INSURANCE—POLICY FOR ONE YEAR EFFECTIVE ON DE- 
LIVERY CONTINUES FOR THAT PERIOD AFTER DELIV- 
ERY, REGARDLESS OF DATE. 

A life insurance policy insuring for a term of one year, and there- 
after on payment of the stated premium on a specified date, which con- 
tained a clause that the insurance should not become effective ‘until the 
policy was delivered and the premium paid and which was not delivered 
until some time after the date of the policy, which was the date fixed for 
the annual payments, insures for the full period of one year from the date 
it took effect 


(For other cases, see Insurance, Dec. Dig. § 175.) 


2. INSURANCE—“GRACE” RUNS FROM EXPIRATION OF TERM, 

NOT FROM DATE FOR PAYMENT OF PREMIUM. 

Where a life insurance policy taking effect on delivery, which was 
some time subsequent to the date of the policy, provided 31 days’ grace 
for the payment of a premium, the days of grace are to be counted from 
the expiration of one vear from the delivery of the policy, not from the 
date the premium was payable under the terms of the policy, which was 
one year after the date on the policy, since grace is used in contradistinction 
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to right as a time of indulgence granted, and there could be no indulgence 
until after the expiration of the ‘nsurance was a matter of right. 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Days of Grace.) 


3. INSURANCE— AMBIGUOUS PROVISIONS CONSTRUED FA- 
VORABLY TO INSURED. 
If an insurance policy is fairly susceptible of two different construc- 
tions, the one will be adopted that is most favorable to the insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE—ANTEDATING APPLICATION BY AGENT DOES 

NOT AFFECT TERM OF POLICY. 

Testimony by an insurance agent that ‘he told insured he would ante- 
date the application for insurance so as to give insured the benefit of the 
rate at his previous instead of his subsequent birthday and that the agent 
wrote such date at the bottom of the application without proof that insured 
took any part in the discourse, or that any agreement was made as to the 
expiration date of the policy, does not change the rule that the insurance 
continued in force for one full year from the day it took effect by delivery 
and payment of the policv. 

(For other cases, see Insurance, Dec. Dig. § 175.) 


5. INSURANCE— PREMI'JIM DEDUCTED AFTER DEATH DUR- 
ING DAYS OF GRACE. 


Where insured died during the 31 days of crace permitted for the 
payment of his second annual »remium, the amount of such premium was 
an indebtedness to the company which should be deducted from the amount 
of the policy under its terms. 


(For other cases, see Insurance, Dec. Dig. § 523.) 


6. INSURANCE—UNDISPUTED DEBT TO COMPANY DEDUCT- 
ED, THOUGH IT DENIED ALL LIABILITY. 


In an action to recover on a life insurance policy, the court, in direct- 
ing a verdict for the beneficiary, should deduct from the amount of the 
policy an undisputed debt owing to the company, though the company stood 
upon the defense alone that it was not liable for any amount under the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 666.) 


7. INSURANCE— WHERE QUESTION IN ISSUE HAD NEVER 
BEEN DECIDED, REFUSAL TO PAY POLICY WAS NOT VEX- 
ATIOUS DELAY. 

Where neither the Supreme Court nor any of the Courts of Appeals 
had held that, under policy not effective until delivery, days of grace ran 
from the date of delivery, and not from the due date, though it had been 
held that the premium paid the insurance for one year from the date of 
delivery, the refusal to pay on ground that days of grace had expired with- 
out payment did not constitute a vexatious delay justifying damages and 
attorney’s fees. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from St. Louis Circuit Court; M. Hartmann, Judge. 

Action by Ellen M. Landrigan against the Missouri State Life Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Reversed 
and remanded in pursuance to the mandate of the Supreme Court (State 
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ex rel. Missouri. State Life Ins. Co. v. Allen, 243 S. W. 839), with direc- 
tions to enter judgment for plaintiff in accordance with a stipulation of the 
parties. 


Jones, Hocker, Sullivan & Angert, of St. Louis, for appellant. 
Douglas W. Robert, of St. Louis, for respondent. 


Daves, J. The original opinion herein was delivered on September 19, 
1921, and will be found unofficially reported in 234 S. W. 1042. Thereafter 
our record went to the Supreme Court on certiorari, where, upon a review 
thereof, that court quashed so much of our said opinion as approved the 
allowance of damages and attorneys fees as for vexatious refusal on the 
part of defendant to pay the loss. See State ex rel. Missouri State Life In- 
surance Co. v. Allen et al.. 243 S. W. 839. We have therefore modified our 
opinion in conformity with the ruling and mandate of the Supreme Court. 
The opinion as so modified, together with our disposition of the case under 
a stipulation of counsel, follows: 


“Plaintiff, the widow of. John A. Landrigan, brings this suit to re- 
cover as benefiiciary in a life insurance policy taken out by the husband 
from the defendant company. The judgment of the trial court was for 
the plaintiff. Defendant appeals. 

“The facts are undisputed. The decision of the case rests upon the 
construction of the policy. The court below gave a peremptory instruction 
to the jury to find for the plaintiff for the full amount of the policy, $2,000, 
with interest from October 24, 1918, and authorized the jury to allow at- 
torney fees and damages for vexatious delay. The verdict was for $2,755, 
made up as follows: Amount due under policy, $2,000; interest, $55; 
damages, $200; attorney fees, $5 

“It is agreed that Landrigan, on the 12th day of September, 1917, ap- 
plied to the defendant company for a policy of insurance. He gave the 
date of his birth as February 15, 1876. The agent, James F. Halley, who 
secured the application, testified that he told the insured at the time that by 
dating back the application to August 14, 1917, which was a date nearer to 
Landrigan’s forty-first birthday, he could save something on the annual 
premium. The exact testimony on this point we will later set out. 

“The application was dated August 14, 1917. On September 12, 1917, 
the company issued the policy whereby the life of Landrigan was insured 
for $2,000, applying the rate on the age of 41 years. The policy was de- 
livered September 17, 1917, and the insured at that time signed the usual 
form receipt for same. 

“The policy contained the following provisions: 

“*This insurance is granted in consideration of the application herefor, 
a copy of which is attached hereto and made a part hereof, and of the pay- 
ment in advance of sixty-eight and 20/100 dollars, being the premium for 
the first year’s insurance under this policy ending on the fourteenth day 
of August, 1918, which is term insurance. The insurance will be con- 
tinued thereafter as whole life insurance upon the payment of the annual 
premium of sixty-eight’ and 20/100 dollars, on or before the fourteenth 
day of August, in every year during the continuance of this policy. 

“* * * Tf any premium is not paid when due, this policy shall 
cease and determine, except as hereinafter provided. 

“Tf any premium after the first is not paid on the date when due, 
this policy will continue in full force from said due date for the term of 
thirty-one days, which is the pericd of grace allowed hereunder, without 
interest charge, in the payment of any such premium.’ 

“The application contained the provision ‘that the insurance hereby 
applied for shall not take ‘effect until the first premium is paid and the 
policy delivered to and accepted by me during my lifetime and good health’; 
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also, that the premium shall be payable annually ‘after the first year. 
There is a provision in the policy that the application and the policy to- 
gether shall constitute the entire contract. 


“The insured died on September 26, 1918, without paying anything 
after the first annual payment. The annual premium for the policy at the 
age of 42 years on a $2,000 policy would have been $70.64, and by dating 
the application back to August 14th the premium was $68.20. It was 
shown at the trial that demand had been made for the payment of the policy 
on October 24, 1918. The company insisted that the policy had lapsed be- 
cause the second premium was not paid on the due date (August 14, 1918) 
nor within the 31 days after such date, and that notice had been sent to 
the insured to pay the premium. 


“It is necessary that we have clearly before us the dates which are im- 
portant: August 14, 1917, application was dated. September 12, 1917, 
policy was issued. September 17, 1917, policy was delivered. August 14, 
1918, due date, as stated in the policy. September 14, 1918, 31 days from 
due date, as stated in the policy. September 15, 1918, when year’s term in- 
surance expired. October 16, 1918, 31 days from end of one year’s term 
insurance. September 26, 1918, insured died. 


“The solution of this case rests in the answer to the question: When 
did the period of 31 days of grace begin under this policy? If the term of 
grace began from and after the due date as written in the policy—that is, 
the date denominated ‘due date’ in the policy—then, of course, it ended on 
the 14th day of September, 1918. If, on the other hand, it runs from the 
anniversary of the delivery date, then it ended October 17, 1918. The death 
having occurred on September 26, 1918, if the first hypothesis is correct, 
the insurance lapsed; if the latter is true, then the insured died within the 
days of grace, and the policy was in force. 

“It is apodeictical that, if the premium was not paid when due, then 
the policy lapsed. It was due either at the time denominated as the due 
date on the face of the policv, or on the anniversary of its delivery to the 
insured with 31 days’ grace from such accepted date. 

[1] “The plaintiff asserts that the application for the insurance, made 
a part of the policv. provided that the policy shoul’ not take effect until 
delivery, and since the policy was not delivered until September 17, 1917, 
the insurance continued until September 17, 1918, and for 31 days there- 
after. Landrigan having died on September 26, 1918, such death was with- 
in the reach of the policy, and relies upon the Missouri cases of Halsey 
v. Insurance Co., 258 Mo. 659, 167 S. W. 951, and Stout v. Mo. Fidelity & 
Casualty Co. (Mo. App.) 179 S. W. 993; and upon other authorities 
which we will later discuss. 

“The Halsey Case: In that case the application was dated May 24, 
1906; the policy was dated May 31, 1906, and delivered June 5, 1906. There 
was a tender of the second premium by a brother of the insured on May 
31, 1907. The insured died on June 5, 1907. The policy provided that the 
annual premium was payable in advance on the 24th day of May.’ The 
company had notified Halsey in writing that the second annual premium 
would be due on May 24, 1907. Pertinent excerpts from that policy are as 
follows: 

“*The annual premium to be made payable in advance on the 24th day 
of May. 

“That if any premium on said insurance shall not be paid when due 
all prior payments shall be forfeited to the company except as provided for 
in its policy. : 

“‘That all premiums on any policy issued on this application shall be 
annual premiums. 

“*That failure to pay any premium * * * at the time same becomes 
due * * * shall render any policy issued upon this application void. 
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“‘* * * Hereby insures the life of Augustus C. Halsey * * * 
for a period of one year from the 24th day of May, 1906, and in consider- 
ation of the further payment in cash of $307, on or before the 24th day 
of May and every year thereafter. * * *’ 

“There was a clause in the policy that same should take effect upon its 
delivery and payment of the first premium. It was held, although the pol- 
icy on its face provided that the annual premium was payable in advance 
on the 24th day of May, that the insurance began on the date of the delivery 
of the policy, to wit, July 5th, and on which date the first annual premium 
was paid, and that such policy ran and was in force for a full year there- 
after, or until the 4th day of the next June, and that the tender made on 
the 3lst of May was timely. Said Judge Woodson for the court in this 
case: 

“‘While this record discloses the fact that the application for the in- 
surance of the deceased was dated May 24, 1906, and that the premiums 
were payable upon that date, yet that was not all of the contract between 
the parties. The policy itself was just as important a factor in the 
agreement as was the application for the insurance. The policy was dated 
May 31, 1906, but it was not delivered until June 5th of that year, which 
by its express terms was not to become effective until delivered, and the 
first annual premium paid, which was done on June 5, 1906. 

“*Under the terms of this contract, which consisted of the application 
and the policy issued in pursuance thereto, the deceased was clearly in- 
sured for one full year from June 5, 1906, to the last minute of June 4, 
1907. That being unquestonably true, and the tender made of the second 
premium by the brother of the deceased on May 31, 1907, while the policy 
was still in full force and effect, was clearly made within the time agreed 
to by the parties, if the entire contract is to be considered as a whole. 

““If this is not true then by parity of reasoning advanced by counsel 
for appellant, the policy was never in force, for the simple reason that the 
first premium was not ~2id on Mav 24, 1906, but was paid on the Sth of 
June, 1906, the date of the policy, by its terms, went into effect. This very 
act of the parties, under the facts and circumstances in the case, puts a 
practical construction upon the contract made and entered into between 
them, namely, that each succeeding annual premium should be paid during 
the life of the policy, and thereby keep it in full force and effect for the 
period of time stated therein. 

“‘Tf this is not the true meaning of the parties then the appellant is 
driven to the conclusion that the deceased paid for full year’s insurance, 
but under the terms of the policy he was only entitled to about eleven and 
one-half months of insurance. This, nor any other court, should allow 
an insurance company to thus stultify itself after taking the premium for 
a full year, and then escape liability by interposing the technical question 
that by the application for the policy the insured agreed to pay the pre- 
mium long before it was due.’ 

“In the Stout Case, the court considered a policy which stipulated that 
same should become effective at 12 o’clock noon on the date of its delivery. 
The delivery was made June 4th, but the policy provided that payments 
must be made in advance on July Ist and on the first day of each month 
thereafter, and it was to remain in force only so long as the premiums were 
paid in advance on the first day cf each month. The insured paid the pre- 
mium on July Ist and August Ist, but the September lst premium was not 
paid. The insured died before noon on September 4th. This court, 
through Judge Nortoni, said that the policy must be construed as taking 
effect on June 4th, which was the date of the delivery of same, notwith- 
standing the specific provision in the policy that the premium should be 
paid on the first day of the month, and that the insurance was for 30 days 
from the date of the delivery of the policy, and rejected the requirements 
in the policy that the premium should be paid on the first day of each 
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month, resting the decision upon the Halsey Case. It was the court’s view 
that the insured had paid for one month’s insurance from August 4th, and 
was therefore insured up until September 4th, notwithstanding the due date 
as written in the, policy. 

“It is clear from these two Missouri authorities that the Landrigan 
policy did not become effective on August 14, 1917, but began on the date 
of delivery, September 17, 1917, and, had the insured died within one year 
of September 17, 1917, the benefiiciary certainly would have been entitled 
to the insurance, because the insured had paid for one full year’s insurance 
from September 17, 1917. This seems to be conceded by appellant. The 
cases cited on this point all run back to McMaster v. New York Life Ins 
Co., 183 U. S. 25, 22 Sup. Ct. 10, 46 L. Ed. 64, reversing New York Life 
Ins. Co. v. McMaster, 87 Fed. 63, 30 C. C. A. 532, opinion by Judge San- 
born, either as following or as distinguishing it. 

“In that case the applications were dated December 12, the policies 
December 18, and were delivered December 26, 1893. The policies con- 
tained the clause that same should become effective on delivery and pay- 
ment of the first premium. They contained a provision for one month’s 
grace. The insured died January 18, 1895. He failed to pay the second 
premium. The insurance company refused to pay because the insured had 
failed to pay the premium within 30 days after December 12th, the due 
date specified in the policies. There was. however, an element present in 
that case. which is not now before us. In the McMaster Case the com- 
pany’s agent interpolated in the application without the authority of the 
applicant a request that the policy be “ated the same as the application, and 
when the policies were delivered to the insured the arent made certain un- 
true representations to him. But in passing upon that case, Chief Justice 
Fuller reasoned closely to the principle involved in the case at hand, in the 
ee language (183 U. S. loc. cit. 40, 22 Sun. Ct. loc. cit. 16, 46 L. Ed. 

y 

“*Fach of these policies recited that it was made in consideration of 
the written anplication therefor, which was made part thereof, and of the 
payment in advance of an annual premium of $21, “and of the payment of 
a like sum on the 12th day of December in every year thereafter during 
the continuance of this policv.” Does this latter provision require payment 
of an annual premium during the year already secured from forfeiture b~ 
pavment made in advance? May not the words “in every year thereafter” 
mean in every year after the year the premiums for which have been paid. 
Or in every year after the current year from the date of the policy? At 
all events, if the pavment in advance was a payment which put in force 
a contract good for life, determinable by nonpayment of subsequent pre- 
miums, and this first payment was payment of the premiums for a year, 
could the requirement cf payment of a second annual premium within 
that year be given greater effect than the right to cancel the policies from 
January 18, 1895, if such pa-ment were not tendered until after the lapse 
of thirteen months from December 12, 1893? 

“*To hold the insurance forfeitable for nonpayment of another pre- 
mium within the year for which the payment had already been fully made 
would be to contradict the legal effect under the annlications and policies 
of the first annual payment. Clearly such, a construction is uncalled for, if 
the words “the 12th day of December in ever-- year thereafter” could be 
assumed to mean in every year after the year for which the »remiums 
had been paid. But if not. taking all the provisions together, and granting 
that the words included December 12, 1894, nevertheless, it would not 
follow that forfeiture could be availed of to cut short the thirteen months’ 
immunitv from December 18, 1893, as the premiums had alread-, been 
paid up to December 18, 1894. And the company could not be allowed on 
this record, by makir~ the second premiums nayable within the neriod 
covered by the ~ayment of the first premium, to defeat the right to the 
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month of grace which had been proffered as the inducement to the applica- 
tions, and had been relied on as secured by the payment. 

“*The truth is the policies were not in force until December 18, and 
as the premiums were to be paid annually, and were so paid in advance on 
delivery, the second payments were not demandable on December 12, 1894, 
as a condition of the continuance of the policies from the twelfth to the 
eighteenth.’ 

“In the case of Prudential Ins. Co. v. Stewart, 237 Fed. 70, 150 C. 
C. A. 272, 6 A. L. R. 766, the application was made on February 2d, but 
bore the date February 19th, and was not delivered until April 15th, at 
which time the premium was paid. The application contained the usual 
clause that the policy should not take effect until delivery of policy and 
payment of the first premium. The policy itself fixed the due date as the 
19th day of February, May, August, and November, being the quarterly 
periods following. One month’s grace was allowed during which time 
the policy was to remain in force. The insured died on July 19th, within 
the period of grace if the three months’ period be reckoned from the date 
of the delivery of the policy and the payment of the first premium, in- 
stead of the due date as ‘stated in the policy. The United States Circuit 
Court of Appeals held that, as the language of an insurance policy is to be 
construed most favorably to the insured, and as there were two possible in- 
terpretations, the date of the delivery of the policy and the payment of the 
first premium should be fixed as marking the date on which the policy 
became effective and the premium became due, and accordingly the period 
of grace began on that date. The court said: ‘The contract of insurance 
in the present case contained, as we have seen, two inconsistent provisions ; 
one that the policy took effect only upon the issuance and delivery thereof 
and the premium was to be payable on such “elivery and thereafter ouar- 
ter annually; the other that the premiums were to be paid on the 19th day 
of February, Ma~ August and Nevember in each year. The contract was 
fairly susceptible of two different constructions. This court would not 
be justified in ruling that the insured had no right to assume that the first 
provision was controlling.’ See Thompson v. Phoenix Ins. Co., 136 U. S. 
287, 10 Sup. Ct. 1019, 34 L. Ed. 408. 

“In Stramback v. Ins. Co., 94 Minn. 281, 102 N. W. 731, the policy 
required the semiannual premium to be paid September 8th, the date of 
the policy. It was not delivered until the 24th of that month. It contained 
the usual effective on delivery .clause. The insured died September 11. 
It was insisted that, as the policy was not delivered and paid for until 
September 24th, the insurance began to run from that date. The policy 
contained a clause that if any premium be not paid when due, same should 
become void, and the court said: ‘Having determined that the insurance 
period paid for began September 24, 1902, it follows that it would have 
expired March 24, 1903, had the premium not been paid, and therefore the 
policy remained in force until forfeiture by nonpayment of the next semi- 
annual installment. The insurance period covered by the first and second 
premiums expired September 24, 1903, and, the insured having died Sep- 
tember 11, the policy was in force unless forfeited by a failure to make the 
payment due September & Whether it was forfeited depends upon the 
meaning of the language chosen to express the forfeiture, which reads: 
“If any premium be not pa‘? when due, this policy shall be void until duly 
reinstated during the lifetime and in good health of the insured.” In our 
judgnrent, this language was used with reference to the continuation of the 
policy for the period already paid for. Forfeitures are not favored by the 
law, and anv other conclusion would work a hardship upon the insured 
and should not be upheld unless required by the terms of the contract.’ 

“In Cilek v. Ins. Co., 97 Neb. 56, 149 N, W. 49, 1071, the policy allowed 
days of grace. The application was dated June 13, the policy dated June 
23, and was delivered on June 26, 1899. The premium due in June, 1906, 
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was not paid, and the insured died July 3, 1906. The policy contained the 
effective on delivey and payment clause, and premiums were to be paid 
June 13th. The court said: ‘The contract of insurance was, therefore, 
never a contract binding upon both parties prior to, at the earliest, June 23. 
If the contract of insurance did not become binding until June 23, the 
death of the assured on July 23 was within the month of grace allowed, 
and the policy had not lapsed.” The opinion proceeds: ‘We therefore hold 
that the contract of insurance in the case at bar did not go into effect until 
June 23, 1899; that the payment of premiums for each succeeding year 
down to and including the payment in June, 1905, extended the life of the 
policy for an additional year from June 23, and that with the one month’s 
grace added to June 23, 1906, the policy had not lapsed, hut was in full 
force and effect at the time of Mr. Rye’s death.’ 

“In Stinchcombe v, Ins. Co., 46 Or. 316, 80 Pac. 213, the application 
was dated Mav 5, the policy July 10, and was delivered on July 24, 1894. 
The premium was paid on the dav the policy was delivered for two years 
in advance. On the face of the policy was written that the due date was 
to be May 5th in each year. The insured died July 3, 1896. Unless the 
premium was paid on or before the due date, same was to become’ void. 
There was the clause that the policy should not be in force until issued 
and the first premium paid. The policy also contained the clause that a 
month’s grace should be allowed in paying premiums. The court held that 
the insurance became effective for the entire term of the policy, subject 
to the provision prescribing forfeiture for nonpayment of premiums on July 
24th, and, while the death in that case occurred within two years from the 
date of delivery ,the court treats the delivery date, to wit, July 24th, as 
the due date of the policy from which forfeitures and the extension as 
days of grace should be reckoned. 

“Appellant cites us to authorities to sustain the opposite view. Two 
of the cases—Wilkinson v. Ins. Co., 176 Ky. 833, 197 S. W. 557,6 A. L. R. 
769, and Forch v. Western Life Indemnity Co., 157 Ill. App. 244—are in 
point, and reach a result contrary to the cases discussed by us supra. The 
other cases cited we do not think are of influence in the case. 

“Much reliance is had by appellant on the case of McConnell v. Ins. 
Co., 92 Fed. 769, 34 C. C. A. 663, opinion by Judge Taft. In that case it 
was held that the policy did not take effect on delivery; but it must be 
considered that there was no such clause in the insurance contract as is 
before us, and hence no ambiguity existed. By the express terms of that 
policy the dates of payment were fixed. The provision that the policy was 
to become effective upon delivery and payment was absent. This is likewise 
the distinguishing feature in most, if not all, of the other cases cited and 
relied upon by appellant. 

“The reasoning to the result in those cases is well expressed in the 
language of the court in the case of Wilkie v. Ins. Co., 146 N. C. 513, 60 
S. E. 427, wherein the court said: ‘When the policy itself covers a period 
antecedent to its date, and does not specify the contingency upon which it 
shall take effect the date of the policy or its actual delivery becomes of 
little or no importance in determining when the insurance takes effect.’ In 
other words, there being no provision in the policy or the application that 
the policy should take effect upon delivery and payment, it follows that the 
due date as written in the policy controls. It could not be otherwise. 

{2} “Our Supreme Court in the Halsey Case, and this court in the 
Stout Case, adopted the rule of construction in insurance policies that, 
where the policy (or the application, a part of the policy) contains the 
usual ‘effective on delivery and payment’ clause, and the due date written 
in the policy is another and different date, said date of delivery of the 
policy marks the beginning of the effectiveness of the policy. Where the 
premium is paid for the annual period, the policy runs for one year from 
said date. And ,from the authorities we have reviewed, we are persuaded 
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to believe the correct rule to be that the period of grace begins at the 
termination of the date for which the insurance was actually paid by the 
insured. That is to say, if the policy begins and ends under the premium 
paid for the yearly term from the date of delivery, and one year thereafter, 
then the period of grace allowed the insured begins on the anniversary of 
the date of delivery of the policy with the first payment, or at the end of 
the year of insurance as it runs under the premium paid. If under our 
law the date of the policy, or due date as written in same, does not control 
as to the insurance period for which the insured paid the premium, then this 
due date written in the policy does net control as to the beginning of the 
days of grace. The provision allowing a month’s grace to the insured 
means a month from the time that the premium has become consumed. In 
other words, it carries in force and keeps alive the policy one month from 
the date same has run its course under the paid premium. This follows 
the reasoning in the Halsey Case, and adopts the better reasoned cases from 
other jurisdictions, and is consonant with what was said by the Supreme 
Court of the United States in the McMaster Case. 

“Landrigan, under the premium paid by him, was insured from Sep- 
tember 17, 1917, until the last minute of September 16, 1918. This cannot 
be doubted in the face of the controlling decisions in our state. Now, if 
he was insured on his paid premium for that period in disregard of the due 
date as written in the policy, to wit, August 14th, then it follows, as the 
night follows the day, that the extension by way of grace above and be- 
yond the term covered by the premium began September 17, 1918, and this 
policy, allowing 31 days’ grace, carried the policy to and beyond September 
26, 1918. 

[3] ‘We therefore hold that the court below correctly construed this 
policy. In reaching this conclusion we have had before us the rule on 
interpretation of insurance policies which is universally applied in this 
state and elsewhere. It is that, if the policy is so drawn as to require in- 
terpretation, and to be fairly susceptible of two different constructions, the 
one will be adopted that is most favorable to the insured. It is unnecessary 
to explain that this rule is a just one. 

[4] “It is said, however, by the appellant that the insured in making 
this contract had a conversation with the insurance agent which changes the 
situation. The facts are that the agent, Halley, when he solicited this in- 
surance, in the course of the conversation with the insured said according 
to the agent’s testimony: ‘Mr. Sullivan: Q. Now, tell the jury what was 
said between you and Mr. Landrigan that day about dating this application 
back? A. Well, in soliciting Mr. Landrigan for this insurance I told him 
I could date his application back to the 14th day of August and still give 
him age 41, which would save him something like a couple of dollars and 
something on a $2,000 policy.’ 

“The policy was written as being near the forty-first birthday, and 
with a lesser premium, There is no evidence that the insured took any 
part whatsoever in this discourse, and it should be noted that the agent 
did not say anything with reference to when the policy was to go into 
effect nor anything about when the payments should be made before the 
year was up. The agent wrote the application himself, and dated it, and 
nothing was contained in the application as to due date of the policy. At 
the bottom of the policy the agent wrote the date August 14, 1917. The 
effect of this conversation between the agent and the insured is that the 
agent volunteered a statement to the applicant that he, the agent, could 
date the application, that is, the initial step of the transaction, back to Au- 
gust 14th, so as to make it appear that the insurance was applied for in 
August instead of September. The application contained no reference to 
the dates premiums were to be paid, but the statement of the agent related 
solely to his intention to date the application of the insured back to August 
14th. We do not think this changes the situation. It is true that when 
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the policy was presented to the insured it contained the due ~ date 
as August 14th. It also contained a provision (by the terms 
of the application) that the insurance would not become effective 
until the policy was delivered and the first premium paid. And, as we have 
above indicated, our Supreme Court has decided that the latter date con- 
trols when these two inconsistent provisions appear in the contract. If 
this latter date controls as to the life of the policy under the premium, then 
it also controls as to the life of the days of grace. The days of grace can- 
not begin at a time when the policy is alive and in force under the paid 
premium, but begins only when the policy has run its limit under the paid 
premium, and runs as days of grace above and beyond the time during 
which the policy was in force under the premium. The insured had insur- 
ance as a matter of right under the premium until September 17, 1918, and 
during the period that he had insurance as a matter of right he could not 
be given insurance as a matter of grace, for grace is used in contradistinc- 
tion to right. Thirty-one days of grace was a time of indulgence granted, 
and it was not an indulgence until after the expiration of the insurance as 
a matter of right. 

“We have considered appellant’s point that the due date (August 14th) 
was written into the policy with a typewriter,.and that therefore same should 
take preference over the printed matter concerning delivery, etc. We do 
not think this of merit. 

[5] “Finally, appellant points out that the court directed a verdict for 
the full amount of the face of the policy, to wit, $2,000, and that in any 
event a deduction of the second year’s premium should have been made. 

“The policy is for two thousand dollars, and contains these provisions: 
‘Any indebtedness hereon to the company will be deducted in any settle- 
ment of this policy. * * * In the settlement of this policy as a death 
claim, any unpaid premium or unpaid part of a premium for the current 
policy year in which death occurs shall be considered as an indebtedness 
hereon to the company.’ 

[6] “We find no ambiguity thrown around these provisions by any- 
thing contained in the policy or the application. It was therefore plainly 
the duty of the court, from the undisputed facts as introduced by plaintiff 
herself (the second year’s premium being admittedly due and unpaid), to 
treat the face of the policy as reduced by the premium for the second 
year, to wit, $68.20, and limit the verdict on ‘that item to $1,931.80. This 
is so even though defendant stood upon the defense alone that it was not 
liable for any amount under the policy. 

“Since the preparation of this opinion, the Kansas City Court of Ap- 
peals, in Chestnut v. Insurance Co., 232 S. W. 203, has considered the Halsey 
Case as controlling in. the same light as we entertain of that decision, and 
that court here reached a conclusion which comports with the reasoning in 
the instant case.” 

[7] In confomity with the decision of the Supreme Court on certiorari 
herein, we rule that the trial court erred in refusing to instruct the jury 
that no recovery could be had of damages or an attorney's fee for vexatious 
refusal on the part of defendant to pay the loss, and in,submitting this issue 
to the jury by plaintiff’s instruction. 

Since the mandate of the Supreme Court. reached this court, counsel 
have stipulated that the judgment be reversed and the cause remanded, with 
directions to enter judgment in favor of plaintiff and against defendant for 
the sum of $2,322.19 (being the amount recoverable on the policy, viz. 
$1,931.80, with 6 per cent. interest from October 24, 1918, aggregating 
$457.84, less $67.45, the cost of printing appellant’s abstract). 

The judgment is therefore reversed, and the cause remanded, with 
a to enter judgment for $2,322.19, in accordance with said stipu- 
ation. 

Allen, P. J., and Becker, J., concur. 
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MILLER v. NATIONAL COUNCIL OF KNIGHTS AND LADIES 
OF SECURITY er at. (No. 22114.) 


(Supreme Court of Nebraska. Nov. 13, 1922.) 
190 Northwestern Reporter, 495. 


(Syllabus by the Court.) 


1. INSURANCE—SUBSEQUENT BY-LAW PROVIDING FOR FOR- 
FEITURE OF BENEFIT CERTIFICATE FOR SUICIDE HELD 
VALID. 


“A subsequent by-law, legally enacted, providing for the forfeiture of 
a fraternal benefit certificate when the death of the member is occasioned 
by suicide, whether sane or insane, is a reasonable by-law and will be up- 
held.” Lange v. Royal Highlanders, 75 Neb. 188, 106 N. W. 224, 110 N. 
W. 1110, 10 L. R. A. (N. S.) 666, 121 Am. St. Rep. 786. 


(For other cases, see Insurance, Dec. Dig. § 719[6].) 


2. INSURANCE—PRESUMPTION ARISING FROM INSTINCT OF 
SELF-PRESERVATION MAY BE OVERTHROWN BY CIR- 
CUMSTANTIAL EVIDENCE OF SUICIDE. 


Where suicide is a defense in an action to recover life insurance, any 
presumption arising from the instinct of self-preservation may be over- 
thrown by circumstantial evidence that insured took his own life. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


4. INSURANCE — EVIDENCE HELD INSUFFICIENT TO SUS- 
TAIN FINDING FOR BENEFICIARY ON ISSUE OF SUICIDE. 


In an action on a fraternal beneficiary certificate to recover insurance, 
the evidence outlined in the opinion held insufficient to sustain a finding in 
favor of the beneficiary on the issue of suicide. 


(For other cases, see Insurance, Dec. Dig. § 819[4].) 


Appeal from District Court, Webster County; Dilworth, Judge. 

Action by Margaret A. Miller against the National Council of the 
Knights and Ladies of Security and Security Benefit Association. Judg- 
ment for plaintiff, and defendants appeal. Reversed. 


A. W. Fulton, of Chicago, Ill., H. S. Foe, and Fred Maurer, both of 
Red Cloud, for appellants. 


Bernard McNeny, of Red Cloud, for appellee. 


Heard before Morrissey, C. J., Rose, Dean, and Day, JJ., and Redick 
and Shepherd, District Judges. 


Rose, J. This is an action on a fraternal beneficiary certificate to re- 
cover life insurance in the sum of $1,000. The certificate was issued by 
defendant, a fraternal beneficiary association, to Frederick W. Miller, in- 
sured, January 11, 1902, who died August 30, 1920, when his insurance 
was in force. His wife was named in the certificate.as beneficiary and 
she is plaintiff. The defense was suicide, but in this plea defendant con- 
ceded the right of plaintiff to recover on the certificate $281.22, the amount 
contributed by insured to the benefit fund, and defendant offered to con- 
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fess judgment therefor. At the close of the testimony each party moved 
for a peremptory instruction. The trial court overruled the motion of 
defendant and sustained that of plaintiff. There was a judgment in favor 
of plaintiff for her claim in full, amounting with interest to $1,036.16 An 
attorney’s fee of $200 was allowed as costs. Defendant has appealed. 

[1] Defendant invokes a by-law providing that the insurer is liable 
only for the amount contributed to the benefit fund by a member who 
commits suicide. This by-law was passed long after defendant issued in- 
sured’s certificate. The imsurance contract when executed limited the lia- 
bility of the insurer to one-fifth of the maximum risk in the event of sui- 
cide within two years. Insured became a member under an agreement 
to comply with existing and subsequently enacted by-laws. It is insisted 
by defendant that the by-law in controversy is a valid enactment binding 
on the beneficiary. While there is a diversity of judicial opinion in dif- 
ferent jurisdictions, this court seems to have expressed the view that such 
a by-law is reasonable and valid and that it applies to a pre-existing cer- 
tificate. Lange v. Royal Highlanders, 75 Neb. 188, 106 N. W. 224, 110 N 
W. 1110, 10 L. R. A. (N. S.) 666, 121 Am. St. Rep. 786. 

[4] The sufficiency of the evidence to sustain the judgment is the re- 
maining question. From the standpoint that the by-law is valid, the di- 
recting of the verdict in favor of plaintiff necessarily included a finding 
in her favor on the issue of suicide: Is that finding clearly wrong when 
considered on appeal? On this issue plaintiff adduced no evidence. The 
testimony of defendant's witnesses is uncontradicted. Insured at the time 
of his death was 67 years of age. He had lived at Guide Rock, but had 
left his wife there and remained away about 2 years, returning to that 
village a few months before his death. After his return he lamented the 
loss of his home. In conversaticn with neighbors he implied a purpose 
to take his own life. He declined to work. From time to time he had 
drawn his savings from a bank. One witness testified to his having re- 
cently said that “when his money was gone he was going with it.” In 
addition to domestic troubles and poverty he had been distressed over the 
war between this country and his native land. Early in the morning, Au- 
gust 30, 1920, his coat, pants and vest, neatly folded, one garment upon 
another, were found on the floor of the bridge across the Republican river 
near Guide Rock. His shoes and hat were beside his clothing. In the 
pocket of his coat was a note in his own handwriting. It contained the 
statement that he was an old man and that there was no place in this 
world for an old man without a home. Foctprints made by stocking feet 
in the dust and the dew on the bridge led from insured’s clothing to pro- 
jecting planks above the water outside of the railing. There were traces 
of blood near the ends of the planks. Insured’s body, with his undercloth- 
ing, hose, shirt, collar and necktie on, was found in the river half a mile 
below the bridge. In the forehead there was a hole which examining wit- 
nesses took for a bullet wound. 

[2, 3] In the argument of plaintiff on the sufficiency of the evidence 
to sustain the finding in her favor, reference is made to the instinct of 
self-preservation; to death by accident or homicide while insured was 
preparing for a bath; to failure of searchers to find a firearm in the river 
beneath the bridge; to the inference that the note was written 10 years 
prior to the death of insured. 

Any presumption arising from the instinct of self-preservation was 
overthrown by undisputed evidence of circumstances indicating suicide. 
There was nothing to prove accidental death or the violence of any per- 
son other than insured. The search for a revolver lasted 20 minutes only 
in a limited area and was made under difficulties in more than three feet 
of water while the river was rising. It required a protracted search of the 
river for half a mile to find insured’s bodv. The search for a firearm 


43 Vol. LXT. 








674 Insurance Law Journal, Vol. 61. [1923 


was insufficient to show that one had not fallen into the river with insured 
or to overthrow the evidence of suicide. The note left by insured was 
missing at the time of the trial, but several witnesses testified to its con- 
tents. Though one of them, speaking from memory, said insured gave 
his age as 57; whereas, at the time of his death, he was 67; this was 
an obvious error of 10 years. The evidence shows that self-destruction 
was a recent purpose of insured and there is direct proof that he recently 
expressed orally what his written statement implied as to such a purpose. 
The inference drawn by plaintiff is based on disproved presumptions. All 
evidential facts which appeal to the reason and convince the judgment 
point to suicide. There is no reasonable hypothesis in the evidence for 
any other conclusion. The finding of the district court to the contrary is 
clearly wrong. 

The judgment is therefore reversed, with directions to the district 
court to enter a judment in favor of plaintiff at her costs for the amount 
contributed by insured to the benefit fund, according to the terms of the 
certificate, the by-laws and the admission of defendant, 

Reversed. 


MORRIS v. EQUITABLE LIFE ASSUR. SOC. OF UNITED 
STATES. (No. 22172.) 


(Supreme Court of Nebraska. Dec. 8, 1922.) 


191 Northwestern Reporter, 190. 


(Syllabus by the Court.) 

4. INSURANCE — BURDEN ON CLAIMANT OF LIFE INSUR- 
ANCE POLICY TO ESTABLISH IDENTITY WITH NAMED 
BENEFICIARY. 

Where the beneficiary in an insurance policy is designated as “his 
wife, Bessie Morris,” and some person who is not “his wife, Bessie Mor- 
ris,” claims the fund, the burden of proof is upon such claimant to estab- 
lish the fact that she is the person referred to in the policy as “his wife, 
Bessie Morris.” 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 


Appeal from District Court, Valley County; Paine, Judge. 

Action by Wilbert Morris, administrator of the estate of Joseph 
Morris, deceased, against the Equitable Life Assurance Society of the 
United States. From a judgment for plaintiff, defendant appeals. Af- 
firmed. 


Gurley, Fitch & West, of Omaha, and Munn & Norman, of Ord, for 
pellant. 

Prince & Prince, of Grand Island, and Davis & Davis, of Ord, for 
appellee. 


Heard before Morrissey, C. J., Aldrich, Day, and Flansburg, JJ., and 
Redick, District Judge. 


Atpricn, J. This is an action by Wilbert Morris, administrator of the 
estate of Joseph Morris, deceased, against the Equitable Life Assurance 
Society of the United States, upon a life insurance contract. 
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The facts are substantially as follows: The defendant insurance com- 
pany entered into an insurance contract with the Union Pacific Railroad 
Company, insuring its employees. Under this insurance contract, a cer- 
tificate was issued to Joseph Morris, which certificate was made payable 
to “his wife, Bessie Morris.” Upon the death of the insured, Joseph Mor- 
ris, the plaintiff, who was administrator of his estate, brought suit on the 
policy, alleging briefly that Joseph Morris was not married, had no wife, 
Bessie Morris, and alleging further that the defendant had paid the plain- 
tiff the sum of $310. The defendant answered, alleging briefly payment of 
the balance to Bessie Morris, and alleging that the payment to the plain- 
tiff was at the request of Bessie Morris. The reply, in general, reiterated 
the denial of the existence of Bessie Morris, either as the wife of Joseph 
Morris, or otherwise, denied the payment to her, and denied that the pay- 
ment made to the plaintiff was made at the request of Bessie Morris. 

Upon the trial, plaintiff introduced evidence as to the following points: 
That Joseph Morris was not married from 1915 until his death; that there 
was no such person as Bessie Morris; that the defendant had paid the 
plaintiff $310. The plaintiff rested, and the defendant then rested without 
introducing any evidence. 

The case was tried to the court without a jury, and resulted in a find- 
ing and judgment in favor of the plaintiff, defendant appeals. 


[1] The first proposition of law that is presented to us for considera- 
tion is that uncontradicted evidence should be taken as true, citing 23 C. 
J. 27. It is a rule well established that uncontradicted evidence should 
ordinarily be taken as true, and that where the evidence tends to estab- 
lish a fact which it is within the power and to the interest of the oppos- 
ing party to disprove, if false, his failure to attempt to disprove it srength- 
ens the probative force of the evidence tending to prove it. The probabili- 
ties and nature of the situation add greatly to the fact that Bessie Morris 
was a fictitious person. Every circumstance and every fact and all of the 
res geste of the case go a long way to establish this proposition. If she 
was in fact not a fictitious person, why was it not generally known in the 
neighborhood where she lived that she was living with him as his wife? 

[2] The next proposition is that, if she were living with him, why 
did she keep it a secret and withhold the information from her friends? 
It is reasonable to believe that she should not sit idly by and allow her- 
self to be barred forever from recovering $2,500, when by letting herself 
be known and telling the alleged truth she could easily have sustained her 
position? Such a circumstance is unnatural, entirely suspicious, and 
makes it unworthy of belief, and makes it wholly reasonable to say under 
the circumstances of the case that she was a fictitious person and of no 
existence so far as this case is concerned. Further, as supporting this pro- 
position, see Gibbons v. Chicago, B. & Q R. Co., 98 Neb. 696, 154 N. W. 
226. 


Another rule which is self-evident in this case is that the burden of 
proof of marriage rests upon the person who pleads it. 26 Cyc. 871, and 
cases therein cited. It was never claimed by any one at ary time during 
the lifetime of the deceased, nor did he have the reputation of tiving with 
any woman as his second wife. Anyhow, under these circumstances, te 
burden of proving a marriage rests upon the party asserting it. 26 Cyc. 
871. All persons acquainted with the deceased during his lifetime were 
ignorant of the fact as to whether he lived with a woman whom he called 
his second wife. If he did sustain marital relations before his death, na- 
turally, would he not have the reputation of it? His son, the adminis- 
trator, Wilbert Morris, had no information or knowledge of the father 
sustaining marriage relations with any woman since the death of his for- 
mer wife, and there is no evidence whatever of any woman who designated 
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herself as a beneficiary of her deceased husband after his death, when 
but to have done so would have established her right to the sum of $2,- 
500 in this case. Nor does the defendant make any attempt, either directly 
or indirectly, to show that Joseph Morris, deceased, left a widow on Janu- 
ary 1, 1917. Defendant remained silent when it was the duty to have 
spoken. : 

It was said in People v. Sharp, 53 Mich. 523, 19 N. W. 168, and it is 
in point here: 


“Evidence of a sheriff's inability to find or hear of any such person 
as witnessed an instrument is admissible to show that a name is fictitious; 
and the extent of his search and his opportunities go to the Weight, but 
not to the competency, of his evidence.” 


That is the situation here. This defendant had every opportunity to 
know and ought to have known and does know whether such a person 
existed. This defendant, by remaining silent, went to sleep on its rights 
and is forever barred from being heard on this subject. One thing is true, 
uncontradicted evidence which bears the semblance of truth is entitled to 
be believed, and courts, as a rule, under these circumstances take this kind 
of evidence for the truth, as the court undeubtedly did in the instant case. 

Wilbert Morris, the administrator, testified as to whether his father 
had married Bessie Morris. He inquired of the county clerk as to whether 
or not a marriage license had been issued from his office to his father and 
Bessie Morris, and whether or nct this marriage license was issued to his 
father between January 1, 1917, and the date of his death. He also testi- 
fie¢ as to the nonexistence of such a person as Bessie Morris. It appears 
of record as follows, to wit: 


“Q. State whether or not you found a woman by the name of Bessie 
Morris. * * * A. No. Q. Do you know any person by the name of 
Bessie Morris? A. No, sir. Q. So far as you know, does such a person 
exist as Bessie Morris? A. No, sir.” 


While it may be that this evidence is weak and unsatisfactory and not 
as strong as it might have been, consistent with the truth, yet it is strong 
enough, not only to put the burden of proof upon the defendant, but im- 
pels it to take this testimony as true or forever remain silent. In other 
words, it undoubtedly at least raises a strong presumption as aforesaid 
that Bessie Morris only had an imaginary existence and she was treated 
as such by the decedent. ; 

[3] It is generally conceded to be the law that a witness may testify 
as to the nonexistence of a person; the extent of the search affects the 
weight and not the competency of the witness. State v. Hahn, 38 La. 
Ann. 169; People v. Eppinger, 105 Cal. 36, 38 Pac. 538. 

[4] If it appears in the record that the beneficiary in an insurance 
policy is designated as “his wife, Bessie Morris,’ and some person who is 
not “his wife, Bessie Morris,” claims the fund, the burden of preof is upon 
such claimant to establish the fact that she is the person referred to in 
the policy as “his wife, Bessie Morris.” 

It appears of record that defendant made a part payment of the 
insurance and that it paid $310 on the same. We understand this to be 
admitted by the appellee and there is no controversy about this fact. After 
deducting this payment from the face of the policy, there is found the 
difference between this item of $310 and the face of the policy, or $2,190. 

As a general rule of law, it is true that part payment of a debt raises 
a presumption that there is a promise to pay the balance. In support of 
this, see 30 Cyc. 1220, and cases therein cited. 

The burden of proving payment is upon the party pleading it. 30 
Cyc. 1264; Davis v. Hall, 70 Neb. 678, 97 N. W. 1023; Mullally v. Ding- 
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man, 62 Neb. 702, 87 N. W. 543; Curtis v. Perry, 33 Neb. 519, 50 N. W. 
426; German v, HKoslough, 28 Neb. 33, 44 N. W. 72. 

As a matter of law, it is presumed that the name of a beneficiary is 
the legal one. It is equally true that the name mentioned in the policy is 
often fictitious and imaginary, and testimony of relatives and friends is 
competent and entitled to great weight. While the deceased was running 
on the railroad between Ord and Grand Island almost daily the year 
around, friends and relatives would be in position to give testimony as to 
whether or not he ever knew or was acquainted with one Bessie Morris. 

Furthermore, there is no evidence as to what was the intention of the 
deceased as to conveying his property to Bessie Morris, nor is there any 
evidence whatever that Bessie Morris ever saw this policy or knew of its 
existence, and, furthermore, whatever evidence there is on the subject goes 
wholly to prove that Bessie Morris was a fictitious person. Would it be 
possible to have her living in the community of Ord, a small village, and 
be unable to find any person who knew her or had any acquaintance with 
her? Is there any evidence, either directly or indirectly, that Bessie Mor- 
ris was to be the beneficiary of this policy? Is it not true as a matter of 
fact that it is the duty of the court to give an intention effect? Yet, in 
this case, is it not true that the alleged second wife of the decedent is a 
mere fiction, spurious entirely and fraudulent? This evidence at least 
raises the presumption unanswerable that Bessie Morris was purely ficti- 
tious, never had an entity, and therefore never knew or had any relation 
with the deceased. Therefore, it seems logical, and inevitable, and we are 
forced to the conclusion that the children of the deceased, Joseph Morris, 
and other relatives, as a matter of law, can be the only beneficiaries of 
this insurance policy. 

As a matter provided for by statute, the attorney for plaintiff is en- 
titled to reasonable pay for services in this court. We therefore consider 
that the amount allowed should be $100, and the same is allowed. 

[5] After considering the entire record of this case, and after going 
over the facts, and while the evidence is weak and unsatisfactory, yet it is 
also true enough to warrant the court, as a matter of law, in affirming 
this case. 

Affirmed. 


EDENFIELD v. METROPOLITAN LIFE INS. CO. 
(Court ef Errors and Appeals of New Jersey. Nov. 20, 1922.) 
119 Atlantic Reporter, 165. 


(Syllabus by the Court.) 
1. INSURANCE—INSURER HELD LIABLE MERELY FOR PAID- 

UP VALUE OF POLICY WHERE, AFTER POLICY BECAME 

A PAID-UP ONE BY DEFAULT IN PAYMENT OF PREMIUM, 

INSURED’S BROTHER-IN-LAW, WITHOUT INSURED’S 

CONSENT OR KNOWLEDGE, PAID ALL ARREARS. 

At his death plaintiff's testator was the holder of a policy, issued by 
defendant, assuring the payment to his estate at his death of the sum of 
$1,000, or such other sum as might be due under the conditions of the pol- 
icy, one of them being that if default in payment of a premium on the 
due date occurred, and continued for three months, it became, automat- 
ically, a paid-up policy for a lesser amount, Such a default happened 
during the lifetime of the insured, and the policy according to its terms 
fell into the paid-up class. In a suit to recover on the policy the plaintift 
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proved that a long time after the policy had thus become a paid-up one, 
the brother-in-law of the insured, without his consent, knowledge, or au- 
thority, paid to an agent of the defendant all arrears of premiums which, 
if legally effective, changed the policy from a paid-up one to a term pol- 
icy, during which term the insured died. The trial submitted to the jury 
the question whether the payments were made and accepted by authority 
of defendant, and instructed them if they so found that defendant was 
liable for the full amount of the policy. The defendant requested that the 
jury be instructed that its liability was limited to the amount due on a 
paid-up policy, and to direct the jury so to find, which the court refused. 
Held, that this was error, for assuming the payments were made and ac- 
cepted as plaintiff claimed, it would amount to the making of a new con- 
tract for the insured by the defendant and a third party without the au- 
thority or consent of the insured. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


2. INSURANCE—INSURER’S AGENT HELD PRECLUDED FROM 
CONSENTING TO CHANGE OF PAID-UP POLICY FOR LES- 
SER AMOUNT TO TERM POLICY FOR FULL AMOUNT BY 
ACCEPTANCE OF DELINQUENT PREMIUMS. 

The plaintiff's case rested entirely on proof of dealings with an al- 
leged agent, without proof of his authority to extend the time of payment 
of premiums, or to alter the contract, while the policy provided that no 
agent had the power to extend the time of payment of premiums, or to 
alter the contract. The contract had, by the act of the insured, under the 
terms of the policy, become a new contract, which no agent could modify 
or change, and under it the liability of defendant was limited to the sum 
due on a paid-up policy, and the refusal of the court so to charge was er- 
ror. 


(For other cases, see Insurance, Dec. Dig. § 376[2].) 


Appeal from Supreme Court. 

Action by Tecumseh Edenfield, executor of Henry Rau, against the 
Metropolitan Life Insurance Company. Judgment for plaintiff, and de- 
fendant appeals. Reversed and modified. 


McCarter & English, of Newark, for appellant. 
Stamler & Stamler, of Elizabeth, for respondent. 


Bercen, J. This action was brought by the plaintiff as executer of 
Henry Rau, deceased, to recover $1,000 on a policy of insurance, by the 
terms of which the defendant was to pay that sum to the wife of the in- 
sured, as beneficiary, after 20 years’ premiums should have been paid, or 
at the death of the insured. The insured died before the 20 years had ex- 
pired, and after the beneficiary had been changed to “the estate of the in- 
sured.” The plaintiff recovered a judgment for the full amount of the 
policy, from which the defendant has appealed. The policy was dated the 
4th day of February, 1916, and the premiums required were paid to Feb- 
ruary 4, 1919, and the next premium, according to the policy, was payable 
August 4, 1919. No other premiums were ever paid on this policy, nor any 
attempted to be paid until February, 1920, when the plaintiff claims that a 
payment was made, the effect of which was, as the plaintiff alleges, to ex- 
tend the policy for a period of five years and one month, and if insured 
died during that period, his representative would be entitled to recover 
$1,000. The policy provided that, if there was a default in the payment 
of a premium when due, the policy should immediately lapse, provided, if 
the lapse occurred after three full years, premiums should have been paid, 
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and upon written request of the insured filed with the company at its 
home office, and the presentation of the policy for legal surrender or in- 
dorsement, within three months from the due date of the premium in de- 
fault, he would be entitled to one of the following options: 


“(a) A cash surrender value, or the mathematical equivalent thereof ; 
(b) to have the insurance continue for a reduced amount as a paid-up pol- 
icy; (c) to have the insurance continue for its original amount as term 
insurance from due date of the premium in default.” 


The policy then provided that if the owner should not within three 
months of the due date of the premium in default surrender the policy to 
the company at its home office for a cash surrender, or for indorsement 
for paid-up insurance or term insurance as provided in the options, the in- 
surance should be continued for a reduced amount of paid-up insurance 
as provided in the second option. It is not disputed that the premium due 
in August, 1919, was not paid within three months thereafter, and if there 
was nothing further in the case, the insured not having made any elec- 
tion, the policy would have automatically, under option two, have become 
a paid-up policy for $139, that amount not being in dispute if the policy 
became of that class, so that the contract between insured and the defend- 
ant became one to pay him $139 on his death without further payment of 
premiums. The plaintiff undertakes to meet this by proving that in Feb- 
ruary, 1922, a Mrs. Endfield, who was a sister of the insured with whom 
he was living, gave the policy to her husband, and that he took the policy 
to the local office of the defendant in Elizabeth, and paid the premiums to 
February 4, 1920, the insured dying August 21, 1920; that he paid the 
money to a person he understood to be the cashier, and received a receipt 
for the money, no indorsement being made on the policy, and that his 
transactions were had with some person whom he did not know but who 
was in the office; that he did not remember the character of the receipt 
except that it was not written on the usual printed blanks of the com- 
pany; that subsequently, a short time before the insured died, this same 
man came to the house and returned the money to the sister for which the 
receipt was surrendered, but there is no proof that the insured had any- 
thing to do with this alleged transaction, cr that, as between him and the 
company, the contract was not a paid-up policy for $139, and the legal 
question presented is whether this evidence was sufficient to take to the 
jury the question of the defendant's liability beyond the value of the paid- 
up feature of the policy. 

[1] This question was raised by a request of the defendant to in- 
struct the jury to return a verdict in favor of the plaintiff for $139, the 
paid-up value of the policy, which the trial court refused and to which 
exception was taken. We think the request of the defendant should have 
been complied with, and that the trial court should have directed the jury 
that all the plaintiff could recover was the paid-up value of the policy, for 
the following reasons. There was no proof in the case that the insured 
ever knew or consented to the interference, or payment of the premiums 
by his sister or brother-in-law, or the changing of his policy from that of 
a paid-up policy, and they and defendant could not, without the consent 
of the insured, make a new contract fer him. In addition to this the pol- 
icy provides that, if the owner shall not within three months from the due 


date of the premium in default surrender the policy at the home office for, 


indorsement either for a paid-up insurance, or term insurance, the insur- 
ance shall be continued as paid up as provided in the secend option, and 
that automatic alteration is the only one that can be made without an in- 
dorsement on the policy. The claim of the plaintiff being that the pay- 
ment of defaulted premiums changed the policy to a term policy under the 
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third option which required an indorsement on the policy, which was not 
done. 

[2] Another reason is that, assuming this testimony on behalf of the 
plaintiff to be true, although it seems a little strange that the alleged agent 
of the defendant should have so suddenly disappeared that no trace can 
be found of him, the policy expressly provides that no agent is authorized 
to make, modify, or discharge contracts or to extend the time for paying 
the premium, and if this agent did exist he had no authority, so far as 
the record shows, to extend the time for paying a premium, or to dis- 
charge the contract which had come into force because of the default in 
paying the premium in August, 1919. 

Nor is there any legal merit in the plaintiff's claim that the defendant 
consented because it indorsed on the policy October 28, 1919, a change of 
beneficiary, for on that date the three months’ grace had: not expired, and 
the policy was still in full force, and the indorsement only declared that 
the “amount due on the death of the insured” should be payable to the 
new beneficiary, which, in event of default of payment of premium would 
be $139.. 

As the defendant moved for a direction cf a verdict against it for 
$139, and that sum is not in dispute, the judgment should be modified to 
that extent, and it is ordered that the judgment be reduced to $139, and 
as this is the sum for which judgment below should have been entered, 
and that sum being less than $200, the recovery required to carry costs in 
a case brought in the Supreme Court, no costs will be allowed on that 
judgment. The judgment below will be reversed and modified according 
to this opinion. 

For affrmance: None. 

For reversal: The Chancellor, the Chief Justice, Justices Swayze, 
Trenchard, Parker, Bergen, Minturn, Kalisch, Black, and Katzenbach, 
and Judges White, Williams, Gardner, and Van Buskirk. 

For modifications: Same. 


sao 


METROPOLITAN LIFE INS. CO. vy. ZGLICZENSKI et at. 
(No. 50/551.) 


(Court of Chancery of New Jersey. Dec, 6, 1922.) 
119 Atlantic Reporter, 29. 


1. INSURANCE—PROVISIONS OF POLICY AS TO CHANGE OF 
BENEFICIARY AND ASSIGNMENT OF POLICY MUST BE 
STRICTLY COMPLIED WITH. 


In order to effectuate a change of beneficiary or an assignment of 
policy, or any part.thereof, the terms and conditions imposed by the policy 
to accomplish such ends must be complied with, 


(For other cases, see Insurance, Dec. Dig. $§ 202, 587.) 


2. INSURANCE—ASSIGNMENT OF PORTION OF PROCEEDS OF 
POLICY HELD VOID FOR FAILURE TO COMPLY WITH 
PROVISION AS TO CHANGE OF BENEFICIARY AND AS- 
SIGNMENT OF POLICY. 

Where policy provided that change of beneficiary should take effect on 
indorsement of policy by insurer, and that no assignment should bind in- 
surer unless filed with insurer at its home office an assignment of a speci- 
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fied sum, “collectible from my insurance,” made shortly before insured’s 
death, not filed with insurer, was not valid. 


(For other cases, see Insurance, Dec. Dig. § 203.) 


Bill of interpleader by the Metropolitan Life Insurance Company 
against Mary Zgliczenski and Boleslaw Wisniewski. Decree permanently 
restraining prosecution of other suit against complaint and awarding fund 
to defendant Zgliczenski. 


Randolph Perkins, of Jersey City, for complainant. 

Charles M. Egan, of Jersey City, for defendant Zgliczenski. 

Edward B. Twardus, of Newark, and Richard Hartshorne, of New 
York City, for defendant Wisniewski. 


Lewis, V. C. On March 30, 1910, the Metropolitan Life Insurance 
Company issued a 20-year life endowment policy of life insurance for 
$3,000, in which it promised— 


“to Anton Zgliczenski of Jersey City, state of New Jersey, herein called 
the insured, on the thirticth day of March, nineteen hundred and thirty, if 
the insured be then living, or upon receipt at said home office of due proof 
of the prior death of the insured, to Mary Zgliczenski, wife of the insured, 
beneficiary, with the right of revocation, three thousand dolllars, less any 
indebtedness hereon to the company and any unpaid portion of the premium 
for the then current policy year upon surrender of this policy properly re- 
ceipted.” 

The policy also contained the following provision with regard to the 
change of beneficiary: 


“Change of Beneficiary —When the right of revocation has been re- 
served, the insured, if there be no existing assignment of the policy made as 
herein provided, may, while the policy is in force, designate a new benefici- 
ary with or without reserving right of revocation by filing written notice 
thereof at the home office of the company, accompanied by the policy for 
suitable indorsement thereon. Such change shall take effect upon the in- 
dorsement of the same upon the policy by the company. If any beneficiary, 
under either a revocable or irrevocable designation, shall die before the 
insured, the interest of such beneficiary shall vest in the insured.” 


The policy further provided, with regard to the right of assignment, 
as follows: 


“Assignment.—No assignment of this policy shall be binding upon the 
company unless it be filed with the company at its said home office. The 
company assumes no responsibility as to the validity of any assignment.” 


After the policy had been in force for three years, provision was made 
for loan and cash surrender options, upon certain terms and conditions 
specified. The loans were to be made “on sole security of this policy, and 
on proper assignment thereof” The cash value fixed at the end of a policy 
year could be obtained during such policy year if all premiums to the end 
of such year had been paid. In case of surrender or lapse after the policy 
had been in force three years, it was provided that— 


“The owner thereof, within three months after any default, may elect 
(a) to accept: the cash value of this policy, or,” etc. 


Anton Zgliczenski died on May 7, 1921. By the table contained in the 
policy the cash or loan value, after the policy had been in force 11 years, 
was $1,242. 

On August 17, 1912, the insured, with the knowledge and assent of 
the beneficiary, borrowed $246 from the insurance company, on the security 
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of the policy, and the policy was duly assigned to the company in accord- 
ance with its terms. 

On April 13, 1921, the insured gave to Boleslaw Wisniewski a prom- 
issory note for $1,000 payable in 90 days, containing this provision: 


“Debt collectible from Metropolitan Life Insurance Company, where 
I am insured.” 


Two days before the insured died he executed the following instru- 
ment: 


“For and in consideration of the sum of $1.00 and other valuable con- 
sideration to me in hand paid by Boleslaw Wisniewski, I hereby assign to 
him $1,000, which sum is collectible from my insurance at the Metropolitan 
Insurance Company. I hereby acknowledg that the sum of $1,000 has been 
borowed by me and is due to Boleslaw Wisniewski. 

“[Signed] Anton Zgliczenski. 
“Witness : 

“J. Dabrowski. 

“S. Sugolski. 

“J, F. Wisniewski.” 


No notice of this assignment was given to the insurance company until 
after the death of the insured, Anton Zgliczenski. There is nothing in the 
case to show that Mary Zgliczenski, the beneficiary mentioned in the policy, 
knew of or consented to the assignment prior to the death of her husband. 

Upon the death of Anton Zgliczenski, the insured, the insurance com- 
pany was confronted with the claim of Mary Zgliczenski, the beneficiary 
named in the policy, for the amount due thereon, and with the claim of 
the assignee, Boleslaw Wisniewski, for the amount which he claimd had 
been assigned to him by the insured. The widow brought an action against 
the company; and the assignee threatened to likewise commence suit. 
Thereupon the company filed its present bill of interpfeader and paid 
the fund into this court. The beneficiary and the assignee are made de- 
fendants in this bill and are the contending parties for the fund. The 
complainant, by the interlocutory decree, has been dismissed. Meantime 
the suit brought by the beneficiary in the Hudson county court of common 
pleas against the insurance company was restrained. 

[1] It is well settled in this state, in case of this kind, that in order 
to effect a change of beneficiary or an assignment of the policy, or any 
part thereof, the terms and conditions imposed by the policy to accomplish 
those ends must be stritcly complied with. Sullivan v. Maroney, 76 N. J. 
Eq. 104, 73 Atl. 842, affirmed 77 N. J. Eq. 565, 78 Atl. 150; Anderson v. 
Broad Street National Bank, 90 N. J. Eq. 78, 105 Atl. 599, affirmed 91 
N. J. Eq. 331, 109 Atl. 205; P. R. R. Co. v. Warren, 69 N. J. Eq. 706, 60 
Atl. 1122. 

[2] It is perfectly plain in this case that the requirements for the 
change of beneficiary or the assignment of the policy to Wisniewski were 
not complied with. If Wisniewski had filed his assignment with the com- 
pany before the death of the insured and in accordance with the provisions 
of the policy, then a different question might have arisen; for at the time 
of the assignment to Wisniewski the policy appears to have had a clear 
cash surrender valuc (after deducting the previous loan made by the com- 
pany to the insured) about equal to the amount of the assignment; but 
this the assignee failed to do. 

I will advise a decree that the fund be paid to the beneficiary, Mary 
Zgliczenski, and that the suit in the Hudson county circuit court be perma- 
nently restrained. 
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WESTERN UNION LIFE INS. CO. v. MUSGRAVE. (No. 1944.) 
(Supreme Court of Arizona. May 31, 1923) 


215 Pacific Reporter, 536. 


1. INSURANCE—EVIDENCE HELD INSUFFICIENT TO ESTAB- 
LISH INSURANCE SALESMAN’S AUTHORITY TO PROMISE 
LOAN BY COMPANY. 

Evidence held insufficient to establish an insurance agent’s authority to 
promise a prospective policy purchaser that, in consideration of his pur- 
chase the company would make a loan to him. 


(For other cases, see Insurance, Dec. Dig. § 92.) 


2. INSURANCE — INSURANCE COMPANY HELD NOT OBLI- 
GATED TO MAKE LOAN PURSUANT TO SALESMAN’S PRO- 
MISE. 


Where an insurance salesman, without authority, has promised a pro- 
spective pelicy purchaser that, in consideration of his purchase, the com- 
pany would make him a loan on certain realty, the company by accepting 
the application for insurance and issuing the policy without notice of the 
salesman’s promise, does not become bound to make the lIcan. 


(For other cases, see Insurance, Dec. Dig. § 179%.) 


3. INSURANCE—CONTRACT TO MAKE LOAN IN CONSIDERA- 
TION OF PURCHASE OF POLICY INVALID UNDER STAT- 
UTE. 

A contract by an insurance company, that, in consideration of the pur- 
chase of a policy, it would make a loan to the purchaser on real estate 
owned by him would be invalid, under Rev. St. 1913, par. 3449, as to dis- 
crimination. 


(For other cases, see Insurance, Dec. Dig. § 138[2].) 


4. INSURANCE—CONTRACT TO MAKE LOAN IN CONSIDERA. 

TION OF PURCHASE OF POLICY WOULD BE INVALID. 

A contract by an insurance company to make a loan on realty in con- 
sideration of the purchase of a policy would be void, under Rev. St. 1913, 
par. 3400, which in effect provides that no investment or loan except loans 
on its own policies shall be made by an insurance company, unless first au- 
thorized by board of directors or committee charged with making loans. 


(For other cases, see Insurance, Dec. Dig. § 179%.) 


Appeal from Superior Court, Maricopa County; R. C. Stanford, Judge. 

Action by Vellie G. Musgrave against the Western Union Life Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Reversed 
and remanded. 


Kibbey, Bennett, Gust & Smith, of Phoenix, and Graves, Kizer & 
Graves, of Spokane, Wash., for appellant. 
Carl A. Davis, of Phoenix, for appellee. 


Lyman, J. This action is to recover damages for breach of an alleged 
oral executory contract to loan $16,000, which the appellee, Musgrave, 
claims was made with him by one Brice, as agent of the appellant, Western 
Union Life Insurance Company, a Washington corporation, and by which 
he was induced to buy a life insurance policy in the appellant company. 
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The policy was issued and paid for with cash and promissory notes, but 
the loan was not ‘consummated. In the contract of insurance, including the 
application and the policy, no reference is made to the loan. The agent, 
Price, had no authority, real or apparent, to promise the loan, and the in- 
surance company had no .knowledge of any such promise until after the 
contract of insurance was closed. Subsequently, appellee filed with the 
insurance company his application for a loan of $16,000, offering to secure 
it by mortgage upon real estate. The application was apparently accepted, 
but only for $12,000, which was declined by Musgrave because the form 
of mortgage tendered did not suit him. The case was submitted to a jury 
upon this state of facts, and a verdict was returned in favor of plaintiff, 
upon which judgment was rendered. i 

Manifestly the judgment has nothing upon which to rest. The contract 
counted upon as the basis of the action was never made, and, if it had been 
made, it could not be enforced. 

[1] All of the evidence of the transaction cut of which it is claimed the 
cortract grew is found in the testimony of Musgrave, the appellee, and 
Brice, the agent. Concerning the agency of Brice to bind his.company to 
make the loan, this question was asked of Musgrave, “Now yeu knew 
when Mr. Brice made you the first promise that you would have to make 
the application to the home office for this loan, didn’t ‘you?” te which he 
answered, “Yes, sir.” If the ultimate authority to make the contract was 
understood by Musgrave to rest in the “home office,” and that application 
would “have to be made” there, as appears from this question and answer, 


- it could not have been understood to be vested in Brice. Concerning the 


same subject, Brice, who was called as a witness for the appellee, upon 
cross-examination was asked this question, “So when the question came up 
of recommending a policy upon Mr. Musgrave’s life, did you tell him that 
the company would make loans on Arizona security, and that, if it found 
his property suitable for the amount of the lean, that it would make it? 
Was that about the nature of your conversation?” to which he answered, 
“Yes; if the company approved the loan, they would make the loan if the 
valuation was all right, the titles, etc. I could not make loans.” Appli- 
cation was accordingly made to the home office by Musgrave for the loan, 
but not until some months after the life insurance policy had been issued 
and delivered to him. 

Under these circumstances there’ is no uncertainty as to the scope of 
Brice’s agency in the premises. Nor does the question of apparent author- 
ity of the agent to make the contract in question arise. If this action can 
be maintained, it must be upon some other basis than the authority of Brice 
to bind his company to make the loan. 

[2] It is claimed that, since the appellant accepted the application of 
insurance and issued its policy to Musgrave, it is somehow bound to make 
the loan which Brice, though without authority, had promised, because 
Musgrave says he took the insurance solely for the purpose of getting a 
loan, and so told Brice. This positicn is obviously untenable. The appli- 
cation of insurance made no mention of any loan, and no one authorized to 
bind the insurance company by promise te loan money had notice of any 
such negotiation until long after the policy of insurance had been issued. 
The premium paid for the insurance did not exceed the usual and pre- 
scribed rates for such insurance. Musgrave got all he paid for, the insur- 
ance company gave all it agreed to give. 

Then too, the statute ferbids it. Both the state of Washington, in ac- 
cordance with whose laws the appellant company was incorporated, and 
the state of Arizona, where it was then doing business and the contract of 
insurance was made, have surrounded the beneficiaries of insurance poli- 
cies with statutory safeguards regulating the methods by which insurance 
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companies shall carry on their business. The statutes of Arizona have 
this provision, which is substantially a counterpart of the Washington 
statute (Rem. Code, § 6059—180) : 


s 


“No life insurance company doing business in this state shall make or 
permit any distinction cr discrimination in favor of individuals, between in- 
surance of the same class and equal expectation of life, in the amount or 
payment of premiums or rates charged for policies of life or endowment 
insurance, or in the dividends or other benefits payable thereon, or in any 
other of the terms and conditions of the contracts it makes nor shall any 
ccmpany or agent * * * make any contract of insurance or agreement 
as to such centract, other than as plainly expressed’in the policy issued 
thereon; nor shall any such company or agent, * * * pay or allow, or 
offer to pay or allow, as inducement to insurance, any rebate of premiums 
payable on the policy, cr any special favor or advantage in the dividends 
or other benefits to accrue thereon, or any other valuable consideration or 
inducement whatsoever not specified in the policy contract of insur- 
ace: Fa 

“No person shall receive or accept from any company or agent, sub- 
agent, broker, or any other person any such rebate or premium payable on 
the policy, or any special favor or advantage in the dividends or other ben- 
efits to accrue thereon, or any valuable consideraticn or inducement not 
specified, in the policy of insurance.” Revised Statutes of Arizona, pas. 
3449. 


f3] It is evident that, had the insurance company made the contract 
with which it is charged, it would have been obnoxious to this statute, and 
void. It will be. neted that the prohibition to enter into such contract is 
not only imposed upon the insurance company, but that it is also explicitly 
directed to the other party to such a contract, who in this instance is Mus- 
grave. 

The contract for a loan, alleged to have been made by Brice, as agent, 
was net “expressed in the policy,” and assumed to give the assured a “spe- 
cial favor and advantage not specified in the policy,” and which the as- 
sured, Musgrave, was by this law forbidden to “receive or accept.” This 
special favor which the law forbids, the court is asked to give. The pro- 
position is unsavory. A contract in violaticn of this and similar laws wil} 
not be enforced. Moser v. Pantages, 96 Wash. 65, 164 Pac. 768; Morris v. 
Ft. Worth Life Insurance Co. (Tex. Civ. App.) 200 S. W. 1114; Gause v. 
Security Life Insurance Co. (Tex. Civ. App.) 207 S. W. 346; Levinson v. 
Boas, 150 Cal. 185, 88 Pac. 825, 12 L. R. A. 575, 11 Ann. Cas. 661; Urwan 
v. Northwestern Nat. Life, 125 Wis. 349, 103 N. W. 1102; Richmond v 
Conservative Life Ins. Co., 166 Wis. 334, 165 N. W. 286, L. R. A. 1918D, 
190; State Life Ins. Co. v. Strong, 127 Mich. 346, 86 N. W. 825; Smath- 
ers v. Bankers’ L. Ins. Co., 151 N. C. 98, 65 S. E. 746, 18 Ann. Cas. 756; 
Equitable Life Assur. Soc. v. Wetherill, 127 Fed. 947, 62 C. C. A. 579; 
Heffron v. Daly, 133 Mich. 613, 95 N. W. 714; National Life Ins. Co. v. 
Anderson, 122 Ky. 794, 92 S. W. 976; Thomson v. McLaughlin .118 Miss. 
319, 79 S. E. 182; People v. Commercial Life Ins. Co., 247 Ill. 92, 93 N..E. 
90. 


[4] There is another insuperable obstacle to the enfcercement of such a 


contract, as the appellee has sought to establish, found in the provision of. 


the statute of the state of Washington which governs the operations cf 
the appellant company wherever it may do business. Section 6059—23, 
Rem. & Bal. Code of Washington, as amended by chapter 34, Session Laws 
of the state of Washington fer the year 1915. This statute is in accord 
with the laws of this state (Revised Statutes of Arizona, par. 3400), and in 
effect provides that no investment or loan, except loans upon its own poli- 
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cies, shall be made which has not first been authorized by the board of 
directors, or by a committee thereof charged with the duty of investing or 
loaning the funds of the company, and that loans upon the security of real 
property shall not exceed 50 per cent. of the value of the mortgaged prop- 
erty exclusive of buildings, unless such buildings are insured and.the policy 
transferred to the company, and which must be unincumbered. There is 
no pretense on the part of the appellee that the contract which he seeks 
to enforce was ever authorized by the board of directors, or by any com- 
mittee of the appellant company. The assets of a life insurance company 
are for the benefit of policy holders. Paragraph 3433, Revised Statutes of 
Arizona. The evidence in this case illustrates the wisdom and beneficence 
of such a limitation upon the power of a life insurance company to make 
investments. If any solicitor could barter away to irresponsible borrowers 
the funds to which policy holders look for their security, there would be 
little left for the beneficiaries. 

This statute too has been enforced and given effect to whenever it 
has been invoked in a proper case. Head v. Providence Insurance Co., 2 
Cranch, 127, 2 L. Ed. 229; Ohio Insurance Co. v. Nunnemacher 15 Ind. 294; 
Leonard v. Insurance Co., 97 Ind. 299; Presbyterian Assurance Fund v. 
Allen, 106 Ind. 593, 7 N. E. 317; Beatty v. Insurance Co., 2 Johns. 109, 3 
Am. Dec. 401; Reot v. Godard, 20 Fed. Cas. 1159; Hackensack Water Co. 
v. DeKay, 36 N. J. Eq. 548; Paul v. Seattle, 40 Wash. 294, 82 Pac. 601. 

* Other errors are assigned to the rulings of the court, but the ques- 
tions of law involved are elementary, a discussion of which would be of no 
value. Such errors grow out of the confusion of a trial. 

The judgment will be reversed, and the cause returned to the trial 
court. 

McAlister, C. J., and Ross, J., concur. 


NEW YORK LIFE INS. CO. v. BANK OF ITALY erat. (Civ. 4246.) 


(District Court of Appeal, First District, Division 1, California. Jan. 26, 
1923. Rehearing Denied Feb. 23, 1923. Hearing Denied by Supreme 
Court March 26, 1923.) 


214 Pacific Reporter, 61. 


1. HUSBAND AND’ WIFE—INSURED’S WIFE SUCCEEDS ON HIS 
DEATH TO HALF PROCEEDS OF POLICY ISSUED DURING 
MARRIAGE AS AGAINST BENEFICIARY DESIGNATED 
WITHOUT HER CONSENT; “GIFT OF COMMUNITY PROP- 
Exiy.” 


Where policy on husband's life payable to his estate and reserving right 
to change beneficiary was issued after his marriage and the premiums were 
paid from community funds, the policy was a community asset, and where 
insured shortly before his death, without his wife’s knowledge or consent, 
substituted, as beneficiary in place of his estate, his brother, who paid no 
consideration for such substitution, the designation of the brother was a 
gift of the policy and its proceeds, and therefore, as respects the widow’s 
share or one-half the policy proceeds, was invalid, under Civ Code, § 172, 
restricting gifts of community property without wife’s written consent. 


(For other cases, see Husband and Wife, Dec. Dig. §§ 249, 273[1].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Gift.) 
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On Petition for Rehearing. 

2, APPEAL AND ERROR — INSURER’S RIGHT TO MAKE PAY- 
MENT TO BENEFICIARY PRIOR TO NOTICE OF ADVERSE 
CLAIMS NOT CONSIDERED ON APPEAL FROM JUDGMENT 
FOR ONE CLAIMANT AS AGAINST ANOTHER IN INTER- 
PLEADER PROCEEDINGS BY INSURER. 

On appeal from a judgment awarding half the proceeds of a life in- 
surance policy to insured’s wife on his death as against the designated 
beneficiary, in interpleader proceedings by insurer, which paid the proceeds 
into court, insurer’s right to make payment to the beneficiary prior to any 
notice of adverse claims will not be considered, not being before the court 
nor affected by the decision. 

(For other cases, see Appeal and Error, Dec. Dig. § 843[2].) 


Appeal from Superior. Court, City and County of San Francisco; 
Walter Perry Johnson, Judge. 

Action by the New York Life Insurance Company against the Bank of 
Italy, as executor of the will of Charles J. Newman, deceased, Ella New- 
man and Layo Newman, to determine conflicting claims to the benefits of a 
life insurance policy. Judgment for defendant Ella Newman, and defend- 
ant Layo Newman appeals. Affirmed. 


Theodore L. Breslauer, of San Francisco (Alfred F. Breslauer, of 
San Francisco, of counsel), for appellant. 
Sapiro & Levy, of San Francisco, for respondent. 


Tyrer, P. J. This action is one to determine conflicting claims to the 
benefits of a life insurance policy. The facts giving rise to the controversy 
are as follows: 

On the 11th day of July, 1905, the plaintiff, New York Life Insurance 
company, issued a 20-year tontine endowment policy on the life of one 
Charles J. Newman. By its terms the pelicy was made payable to the 
estate of the insured, but it expressly provided that the beneficiary named 
therein might be changed’ upon application to the company. Accordingly, 
in the year 1907, this privilege was exercised by Newman, and Hattie 
Vogel, his sister, was substituted as beneficiary. Eight years later a change 
was again made, the beneficiary substituted on this occasion being one Jen- 
nie Lehman, who thereafter died. After her death, on September 24, 1920, 
the insured designated his brother, Layo Newman, as beneficiary, and 
shortly thereafter died, to wit, on December 11, 1920. One of the privi- 
leges provided for under the policy permitted loans to be had thereon, and 
the insured exercised this privilege on October 4, 1920, by borrowing the 
sum of $7,300 upon its security. 

At the date the policy was issued the insured and the defendant Ella 
Newman were husband and wife, their marriage having occurred on the 
25th day of August, 1891. At this time the husband was not possessed of 
WEF property, and the premiums upon the policy amounted to the 
sum of $527.80 annually, and they were paid entirely from community funds 
and the total amount paid thereon aggregated $8,440.80. The wife, Ella 
Newman, never gave her consent to the designation of Layo Newman or 
the other beneficiaries preceding him, and in fact she knew nothing of the 
existence of the policy until after the death of her husband, and no con- 
sideration was paid by the brother, Layo, for his substitution as such bene- 
ficiary. At the date of the death of Charles J. Newman there was due and 
payable on the policy in excess of the loan to him the sum of $2,912. Dur- 
ing the course of the administration of his estate the policy came into the 
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possession of the executor, the Bank of Italy. Conflicting claims having 
been made upon the insurance company for the amount due under the pol- 
icy it impleaded all the claimants in this action, and deposited the balance 
due, less certain expenses, into court, and the company was thereupon dis- 
missed as a party, and the action thereafter proceeded upon the issues joined 
between the widow and the brother of the deceased. 

It was claimed below on behalf of the widow that the designation of 
the brother as the beneficiary operated as a gift of the policy and its pro- 
ceeds, and was therefore in violation of section 172 of the Civil Code, re- 
stricting gifts of community property without the written consent of the 
wife. The trial court concluded that, as to one-half of the proceeds of the 
policy, this contention was sound, and judgment went in favor of Ella 
Newman, the widow, for her porticn thereof, and Layo Newman, the 
brother, appeals. 

It is the contention of the appellant that there was ne gift to him within 
the meaning of the law; that, the proceeds of the insurance policy not hav- 
ing become payable until the death of the insured, they never became com- 
munity assets, but belonged to him as the beneficiary named in the policy. 
It is further claimed that, if the transaction partakes at all of the char- 
acter of a gift of community funds, such gift is to be limited strictly to 
the amount of annual premiums ‘for which the marital community had net 
already been reimbursed before the policy became payable. 

It is conceded that appellant, Layo Newman, is entitled to one-half of 
the benefits of the policy, and that such amount is the sum of $1,399.25. 
The question thus presented invelves the extent and nature of the wife’s 
interest in the common property of the spouses. The community property 
system, which has been adopted in some of the southwestern and Pacific 
states, has suffered many changes, chiefly in the enlargement of the wife’s 
power and her interest in the community assets, and the courts of the 
various states where the system prevails are widely apart in the conclusions 
reached as to the rights of the spouses in the various characters of gains 
accruing to the marital relation. According to the rule which prevails in 
Texas an insurance policy issued on the life of the husband, although the 
premiums are paid from the community estate, unless so paid with intent 
to defraud the wife, is considered his separate property. Martin v. Mc- 
Allister, 94 Tex. 567, 63 S. W. 624, 56 L. R. A. 585. While the decisions: of 
this state are not in complete harmony upon the subject, it must be con- 
ceded that the case last cited is declaratory of the rule accepted in that 
state. The statutes cf Texas vest the husband with the absolute power of 
control of the common property. Hence there the rights of the wife are 
said to be passive, and the husband's active. His control is absolute unless 
tainted hy fraud against the wife. He may sell, barter. or give it away. 

In the state of Louisiana, where the community system also prevails. 
the same question has arisen, and it is there held that the proceeds or avails 
of insurance policies on the life of one of the spouses are either common 
property or separate nroperty of the estate of the assured, depending upon 
whether such assured was married or single when the insurance contract 
was made, and not upon the marital status at the time of death. Succes- 
sion of Budding, 108 La. 406, 32 South. 361; Succession ef Le Blanc, 142 
La. 27, 76 South. 223, L. R. A. 1917F, 1137; Succession of Veneuille, 120 
La. 605, 45 South. 520. But in that state the community is entitled to have 
payments of premiums reimbursed frem such separate estate (In re Mose- 
man’s Estate, 38 La. Ann. 219); and in so far any restrictions are imposed 
on gifts by the husband, those restrictions apply to insurance policies the 
same as other classes of personal property. N. Y. Life Ins. Co. v. Neal, 114 
La. 652, 38 South. 485. 

[1] In our ewn state a husband's testamentary and dispository powers 
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over the community property are limited and restricted. Under section 172 
of the Civil Code, where a gift is made by him of such property without 
the written consent of the wife, the transaction is a nullity as to her. Ac- 
cordingly, it has been held that, where a testator after marriage took out 
an insurance policy, on which he paid his premiums ‘from his earnings, the 
insurance money was common property, to one-half of which the wife was 
entitled as survivor. In re Stans’ Estate, Myr. Prob. 5. To the same ef- 
fect is the case of In re Webb, Myr. Prob. 93, which lays down the doc- 
trine that, where a decedent has paid the first third of the amount of pre- 
miums on the policy of insurance out of his earnings before marriage, and 
the remainder from those made subsequent thereto, one third of the pro- 
ceeds of the policy belong to his separate estate and the remainder to the 
common property. 

Counsel for the appellant seeks to distinguish the rule established in 
these cases from the instant one upon the ground that in both of them the 
ccurt was dealing with and concerned only with a situation where the bene- 
ficiaries were fixed at the time the policies were issued, it being said that 
in such a case the community estate, being the exclusive beneficiary, is 
clearly possessed of a chose in action, and therefore the proceeds of the 
policy are community property. We fail to see how or in what manner 
the fact that the insured had the right to change the beneficiary can pos- 
sibly alter the character of the proceeds of the policy in question. It is 
true that, under a policy reserving to the assured the right to change the 
beneficiary, the interest of the designated person prior to the death of the 
insured is a mere expectancy in an inchoate or uncompleted gift, which is 
subject to revocation at the will of the insured, and that the power of re- 
vocation which would defeat it might be exercised up to the moment of 
his death. When, therefore, the deceased substituted the different enu- 
merated persons in the place of his estate as beneficiaries, he initiated a 
gift which, in the case of appellant, became complete by the death of the 
insured without revocation. And this is so notwithstanding that the pre- 
miums were paid from community funds. McEwen v. N. Y. Life, 23 Cal. 
App. 694, 139 Pac. 242; Shoudy v. Shoudy (Cal. App.) 203 Pac. 437. But 
this in no manner affects the wife’s right to her share in this property. 
The chose in action represented by the policy belonged to the community 
because of the fact that community funds had been paid as the considera- 
tion for its acquisition. The insured owned the property as a community 
asset by reason of the fact that it was purchased with community funds. 
Respondent is not here claiming upon any right which she might have ac- 
quired through the act of the insured in making his estate the original 
beneficiary. Her rights are here predicated and bottomed upon the fact 
that the policy was a community asset of equal dignity with those of a 
tangible nature, and the quantum of the proceeds which the assured could 
bestow upon others in such a case was his half, and his half only. The 
question, therefore, as to what rights or what interests a beneficiary ac- 
quires in a policv of insurance prior to the death of .an insured, and at 
what moment his expectancy ripens into a vested interest, is one with 
which we are not here concerned. 

The appellant has cited us to the case of Shoudy v. Shoudy, supra, 
as being opposed to this contenticen. We do not so consider it; but on the 
contrary we are of the opinion that the doctrine there announced is in full 
harmony with the views herein expressed. In that case the divorced wife 
of the deceased was a former beneficiary under the terms of an insurance 
policy. Her claim was there based upen that fact. There was no proof 
that the premiums were paid from community funds or that the husband 
held the policy as a community asset. Her community rights had been 
settled and terminated by a divorce proceeding, and she relied for her 
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claim solely upon her status as a former beneficiary under the policy. As 
above pointed cut, respondent makes no such contention. On the con- 
trary, she does contend that the policy was the property of her husband, 
that it was a community asset, and that as such she succeeded to one-half 
thereof upon his death, a right by any secret and gratuitions action on his 
pert. 

What we have said disposes ef the contention that, in order to be 
classed as community property, the proceeds of the insurance must actually 
have become property of the spouses during their joint lives. The interest 
of the wife eo instanti ripened and was payable at the instant of the hus- 
band’s death. Castle v. Castle (C. C. A.) 267 Fed. 521; Burdett v. Burd- 
ett, 26 Okl. 416, 109 Pac. 922, 35 L. R. A. (N. S.) 964; Walker v. Peters, 
139, Mo. App. 681, 124 S. W. 35; Petty v. Wilson, 4 L. R. Ch. App. 574. 

To recapitulate, the gift to appellant was incomplete and revocable 
up to the time of Charles Newman's death. At that time his rights as 
beneficiary became fixed, and at the same moment the community inter- 
est of the wife vested in her. So far, therefore, as the husband’s interest 
was concerned, the gift was binding upon him to the extent thereof, but, 
the wife not having given her consent thereto in the manner indicated by 
the statute, the transaction as to her was a nullity. 

For the reasons given, the judgment is affirmed. 

I concur: Richards, J. 


On Petition for Rehearing. 

Per Curiam. [2] Certain insurance companies, amici curiz, have filed 
a petition for a rehearing wherein it is conceded that, while the decision 
of the court is correct in so far as it concerns the rights of the parties 
before it, certain language used therein is susceptible of inferences which 
might create confusion in actions in which the rights of insurance compa- 
nies as between themselves and their beneficiaries come in question. It is 
therefore suggested that the court should discuss the right of the insurer 
to make payment ‘to the beneficiary, whatever other claims may be made, 
provided such payment is made prior to any notice of adverse claims. No 
such question was here involved, as the insurance company had impleaded 
the parties and paid the proceeds cf the policy into court. Whatever our 
views might be on the subject, the expression thereof would be purely 
dicta and of no value. We are not disposed therefore, to comply with 
the request. Whatever questions other than the ones decided might pos- 
sibly arise between the different, parties to the contract of insurance, they 


were not before us, and are in no manner affected by the decision. 
Rehearing denied. 


—_ > oo 


WRIGHT er aL. v. WESTERN STATES LIFE INS. CO. (Civ. 4468.) 


(District Court of Appeal, First District, Division 1, California. March 
20, 1923.) 


214 Pacific Reperter, 990. 


1. INSURANCE—PLEADING MAILING OF NOTICE BY INSURED 
OF EXERCISE OF OPTION AS TO.PAYMENT HELD SUF- 
FICIENT. 

In view of Code Civ. Proc. § 452, and-section 1963, subd. 24, provid- 
ing that pleadings should be construed with liberality, and the presump- 
tion that a letter duly directed and mailed was received in the regular 
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course of the mail, where an insurance policy permitted the insured, by 
written notice to the company at its home office, to elect that the net com- 
muted value of the sums otherwise payable under the policy at insured’s 
death should be paid in cash, held, in an action on the policy, that an al- 
legation that insured, by written notice deposited in the mails, notified in- 
surer of such election, was sufficient allegation of giving of such notice, 
although not alleging that insurer received it. 
(For other cases, see Insurance, Dec. Dig. § 629[1].) 


3. INSURANCE—RIGHT OF ELECTION UNDER PAYMENT OP- 
TIONS HELD ABSOLUTE IN INSURED, AND EFFECTUAL 
WITHOUT CONSENT OF INSURER. 

Under an income protection policy, providing that insured, by written 
notice to the company, could elect that the net commuted value of the sum 
otherwise payable at insured’s death should be paid in cash, held, that in- 
sured’s right of election was an absolute, irrevocable right in insured, elec- 
tion under which could not alter or vary the policy, and was not ineffectual 
unless consented to or agreed to in writing by insurer. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from Superior Court, City and County of San Francisco; E. 
P. Shortall, Judge. 

Action by Annie Louise Wright and another against the Western 
States Life Insurance Company. Judgment for defendant, and plaintiffs 
appeal. Reversed. 


*Gerald C. Halsey and Frederic T. Leo, both of San Francisco, fer ap- 
pellants. 
T. G. Crothers, of San Francisco, for respondent. 


St. Sure, J. This is an action to recover $4,325 from the defendant 
upon a life insurance policy issued upon the life of one William Edger- 
ton Wright. The policy conforms to the plan known to life insurance 
companies as an “income protection policy,” whereby, in consideration of 
the payment of an annual premium for a period of years, or until the 
death of the insured, an income is provided of $25 per month fer 20 years 
from. and after the death of insured, with a provision for the payment to 
the insured of a life income of $25 per month beginning March 13, 1954, 
in case he then be living, and also a further prevision for a life income 
for the insured in case of total disability. The policy provided for vari- 
ous options, one of which, the chief subject of dispute here, reads as fol- 
lows: 

“Options at the Death of the Insured. (Available during the insurance 
period as specified under provisions [1] and [h], on the reverse side hereof.) 

“The insured, by written notice to the company, at its home office, 
* * * may elect that the net commuted value of the sums payable un- 
der this policy at the death of the insured (see general provisions, par. 
[h] on the reverse side hereof) shall be payable either in cash or as fol- 
lows.” 


Paragraph (h), referred to above, fixes the commuted value of the 
policy at $4,325. 

The real estate firm of which the insured was a member was first des- 
ignated as the beneficiary, and thereafter plaintiffs were designated. The 
insured died July 3, 1921. Proofs of death were presented. Defendant 
acknowledged liability under the terms of the policy, and issued its check 
to the beneficiaries for the first monthly payment. The beneficiaries re- 
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turned the check, refused to accept the monthly payments, and demanded 
cash payment of the net commuted value of the policy. The demand of 
plaintiffs being refused, this action fellowed. Plaintiffs’ amended com- 
plaint alleges, among other things, the following: 


“That on the 4th day of May, 1917, at said city and county, said Wil- 
liam Edgerton Wright, by a written notice to defendant at its home of- 
fice in said city and county, which said notice was deposited in the United 
States post office on said day in a sealed envelope addressed to defendant 
at its said office, and the postage thereon prepaid, stated to and notified 
defendant in writing that he elected that the net commuted value of the’ 
sums payable under said policy at his death should be payable in cash.” 


A general demurrer to the amended complaint was interposed. The 
trial court sustained the demurrer without leave to amend, and judgment 
was entered against plaintiffs and in faver of defendant, from which judg- 
ment plaintiffs appeal. 

The defendant, in support of the judgment, makes three points, as 
follows: 


“(1) That, even admitting the allegations of the complaint, the in- 
sured did not give notice either in the mafiner or form specified in the 
policy, of his electicn to change the terms of the policy; (2) that the pol- 
icy should have been presented for indorsement of the change; or, (3) in 
lieu of such indorsement, the imsured should have obtained the written 
agreement or assent of the company, signed by the president or secretary.” 


[1] Defendant's first point is that it is nowhere pleaded in the com- 
plaint that the alleged notice of the insured’s election to change the mode 
of payment was ever given to or received by the defendant; that plaintiffs 
merely pleaded mailing of a notice, and depend upon the presumption of 
law that it was received. Under our system courts are told to construe 
pleadings with liberality. Code Civ. Proc. § 452. Pleadings are no longer 
to be strictly construed against the pleader, but are to be liberally con- 
strued with a view to promoting justice. Buriam v. Los Angeles Cafe Co., 
173 Cal. 625, 627, 161 Pac. 4. 

Defendant cites 20 R. C. L. § 5, p. 344, to the effect that— 


‘‘Where a contract requires notice, but does not specify the manner 
in which the notice is to be given, mere mailing of the notice is not suf- 
ficient unless it is received.” 


Kavanaugh v. Security Trust & Life Insurance Co., 117 Tenn. 33, 96 
S. W. 499, 7 L. R. A. (N. S.) 253, 10 Ann. Cas. 680, and Wheeler v. Mc- 
Stay, 160 lowa 745, 141 N. W. 404, L. R. A. 1915B, 181, also cited, state 
the same rule. 

[2] The policy under consideration does not specify the manner in 
which notice is to be given, and we known of no law which inhibited plain- 
tiffs from giving notice by mail. This being so, by grace of the presump- 
tion established by subdivision 24 of section 1963, Code of Civil Procedure, 
the pleading comes within the rule cited by defendant. For the mailing of 
the notice raises the presumption of receipt. Stockton, etc., Works v. 
Houser, 109 Cal. 1, 41 Pac. 809. And presumpticns of law need not be 
pleaded. Cuthill v. Peabody, 19 Cal. App. 304, 125 Pac. 926, and cases 
cited therein. Of course, the presumption is not conclusive, but, upon such 
issue made and tried, evidence may be received for the purpose of estab- 
lishing the fact of both the mailing and the receipt of the notice. It would 
seem that the defendant's objecticn to the pleading is completely over- 
come by the provisions of our statute and the rule making it unnecessary 
t» plead presumptions of law. 
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[3] Summarized, defendant’s remaining contentions amount to. this: 
The conceded right of election given to the insured contemplates a change 
in the policy, and is wholly ineffectual unless consented to or agreed to in 
writing by the insurer. Plaintiffs argue, in reply, that, as the right ot 
election is expressly provided for by the terms of the policy itself, it is 
therefore unnecessary to secure the consent of the insurer in any form. 
Defendant calls our attention to several instances wherein the policy gives 
to the insured absolute rights or options, and insists that the exercise of 
any one of these options involves a change in the policy, and requires writ- 
ten request or notice and written consent or indorsement by. the insurer. 
An examination of the policy shows that the provision converting the pol- 
icy from a life policy to a disability policy provides that “the company 
will agree by endorsement in writing on this contract,” etc. The provision 
relating to loans reads, in part: “The company will advance on the execu- 
tion of a proper loan agreement and upon proper assignment and delivery 
of this policy,’ etc. The provision relating to “cash value” provides that 
“upon written request * * * and on surrender of this policy the com- 
pany will,” etc. And “change of beneficiary” may be made “by filing writ- 
ten notice thereof at the home office of the company, accompanied by the 
policy for suitable indorsement thercon,” etc. The policy further provides 
that “no assignment hereof shall be binding upon the company unless made 
by an instrument in writing indorsed wpon his policy or attached hereto,’ 
etc. There is also a general provision, upon which stress is laid by defend- 
ant, that “no agent can make, alter, or discharge this policy or extend the 
time for payment of premiums, nor can the policy be varied or altered or 
its conditions waived or extended in any respect except by the written 
agreement of the company, signed by the president or secretary.” On the 
back of the policy is printed “Options at Death of Insured,” from which 
we have hereinbefore quoted, and which forms the basis of plaintiffs’ 
claim. There also appears on the reverse side of the policy the. caption, 
“Register of Change of Beneficiary,’ and thereunder the words: ‘‘Note— 
No change, designation or declaration shall take effect until indorsed on 
this policy by the company at the home office.” 

We think it significant that in the several provisions from which we 
have quoted and italicized clauses, the policy makes explicit requirements 
for “indorsement in writing,” “execution of proper agreement and proper 
assignment and delivery,” “surrender of policy,” etc. In each instance the 
language used is apt and free from ambiguity. If it had been the inten- 
tion of the insurer that the option giving the right to prefer payment of 
the commuted value should be inoperative without consent or approval or 
agreement by indorsement or otherwise, it would have been a simple mat- 
ter to have said so. In the absence of any such particular provision or re- 
quirement, and considering that a contract of insurance is to be interpreted 
by the same rules as are other contracts (Schroeder v. Imperial Insurance 
Co., 132 Cal. 18, 63 Pac. 1074, 84 Am. St. Rep. 17); that the option was an 
absolute, irrevocable right in the insured’s favor which he could claim or 
not as he pleased; that the option was created when the contract was ex- 
ecuted, and that the insured’s election under same neither could nor did 
alter, change, or vary the policy—we are led to the inevitable conclusion 
that the defendant’s contention is wholly without merit. We adopt plain- 
tiffs’ view as to the paragraph on the reverse side of the policy appearing 
under the caption “Register of Change of Beneficiary.” We think it should 
be given no effect beyond the subject-matter of the heading to which it is 
appended as a note. 

The judgment appealed from is reversed, with directions to the trial 
court to overrule the defendant's demurrer and require it to answer. 

We concur: Tyler, P. J.; Richards, J. 
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OFFICER v. NEW YORK LIFE INS. CO. (No. 10382.) 


(Supreme Court of Colorado. May 7, 1923. Rehearing Denied July 2, 
1923.) 


216 Pacific Reporter, 253. 


INSURANCE — POLICY HELD RESTORED BY PAYMENT OF 
OVERDUE PREMIUM AND DELIVERING APPLICATION 
FOR REINSTATEMENT TO BRANCH OFFICE. 


Where a policy provided that, after nonpayment of a premium, it 
could be restored by payment of the premium with interest within the ac- 
cumulation period, and that premiums were due and payable at the home 
office unless otherwise agreed in writing, payment of an overdue premium 
with interest to a branch office was sufficient to reinstate the policy, and 
its restoration related back to the delivery of the application therefor to 
the branch office, although the insured died before the application reached 
the home office. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 


En Bane. 

Errer to District Court, Weld County; Neil F. Graham, Judge. 

Action by Robert A. Officer, as executor ofthe last will and testa- 
ment of Alexander Vernon Officer, deceased, against the New York Life 
Insurance Company. Judgment for defendant, and plaintiff brings error. 
Reversed with directions. 


Harry N. Haynes and Ralph L. Dougherty, both of Greeley, for plain- 
tiff in errer. 

Charles W. Waterman and William A. Jackson, both of Denver, and 
James H. McIntosh, of New York City, N. Y., for defendant in error. 


SuHearor, J. The plaintiff in error brought this suit against the de- 
fendant in error to recover the sum of $2,596.57, with interest, which he 
claims as a balance due upon a policy of insurance issued by the defendant, 
bearing date February 5, 1903, insuring the life of plaintiff's testator, Alex- 
ander Vernon Officer. 

The complaint alleges and the answer admits: That on February 5, 
1903, for a consideration therein stated, defendant executed its insurance 
policy and thereby insured the life of plaintiff's testator. That defendant 
is a life insurance company incorporated under the laws cf the state of 
New York, doing business in Colorado. That on October 4, 1920, testator 
departed this life. That on December 11, 1920, plaintiff furnished defend- 
ant with proofs of death ef said insured. That the tabular annual rate of 
premium on the policy when written was $148.59. That in January, 1921, 
defendant paid plaintiff upon the policy the sum of $3,000. That Alexander 
V. Officer, the insured, paid each and every semiannual premium called for 
by the terms. of the policy up to and including the semiannual premium 
due February 5, 1920. and that on or about September 17, 1920, he deliv- 
ered at defendant's Cclorado brarch office, in Denver, the sum of $78.05, 
for the purpose of reinstating the policy, following his omission to pay the 
semiannual premium thereon of $77.28, due August 5, 1920. That the in- 
sured signed and left at defendant’s Colorado branch office a written appli- 
cation te the home office of defendant for reinstatement of the policy. and 
that the application, with accompanying evidence therein as to Officer's 
insurability, was made bv inserting in a blank form entitled, “Applicatien 
for reinstatement of policy,” answers to questions therein propounded. 
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The policy was made part of the complaint and contains the following - 


provision concerning reinstatement of policy: 


“Reinstatement.—While the insurance under this policy will automa- 
tically continue as herein provided, if any premium or interést is not paid 
on the date when due, the company will restore the policy as of the date 
of such nonpayment, on payment by the insured of such premium or in- 
terest within one month thereafter with interest at the rate of 5 per cent. 
per annum; or, the company will restore the policy as of the date of such 
nenpayment, at any time after one month and within the accumulation 
period, under the following conditions: Written application to the home 
office with evidence of insurability satisfactory to the company; payment 
of a sum equal to all the premiums that would have fallen due had all 
such premiums been paid cn the dates when due up to the time of reinstate- 
ment together with interest thereon at the rate of 5 per cent. per annum.” 


The policy contains also this provision: 


“* * * Only the president, a vice president, the actuary, or the 
secretary has power in behalf of the company to make or modify this or 
any centract of insurance or to extend the time for paying any premium, 
and the company shall not be bound by any promise or representation here- 
tofore or hereafter given by any person other than the above. * * * 
Premiums are due and payable at the home office, unless otherwise agreed 
in writing.” 


The defendant demurred to the cemplaint, which was overruled, and 
upon which ruling it has assigned cross-errors. 

The defendant then answered, alleging in substance, that the premium 
due August 5, 1920, was not paid when due, nor within one month there- 
after; that on September -17, 1920, the insured paid at defendant’s Colorado 
branch office, at Denver, Colo., the sum of $78.05, the ameunt of the pre- 
mium due August 5, 1920, with interest; that on October 1, 1920, insured 
signed a blank entitled, “Application for reinstatement of policy,” con- 
taining, among other things, answers to questions therein propounded for 
the purpose of presenting evidence with respect to his insurability; that the 
application was left by him at the Colorado branch office of defendant on 
October 1, 1920, and was ferwarded from that office on October 2, 1920, 
to the home office of the company at New York, but did not reach that of- 
fice until October 5, 1920, that the insured died on October 4, 1920; that 
the branch office was subject to the control and direction of the home of- 
fice and could only act in pursuance of instructions from the home office; 
that the authority of the Colorado branch office, with respect to applica- 
tions for reinstatement of lapsed policies, was limited to the receipt of the 
applications and the forwarding of the same to the home office and the 
receipt of the amount required to be paid in connection with the reinstate- 
ment; that the branch office had no authority to act upon the application 
cr to reinstate the policy, and that it did not pass upon the same; that the 
application was not passed upon or approved by defendant during the life- 
time of the insured. 

The answer denied indebtedness to plaintiff in any sum whatever and 
further alleged that the sum of $78.05, delivered by Officer at its Colorado 
branch office on September 17, 1920, was by the defendant, prior to the 
commencement cf the suit, repaid to the plaintiff. 

To the questions propounded in the insured’s application for reinstate- 
ment of policy, the insured answered that he suffered from nervous ex- 
haustion during the summer of 1919; that Dr. J. W. Harris of Denver 
had treated him, and that at the time of the application he was in fairly 
sound health, with no organic trouble. 
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The reinstatement application contains a warranty that the answers 
made by him to the questions propounded in the application were full, com- 
plete, and true, and made to induce the defendant to reinstate the policy, 
and with the agreement that defendant should rely and act upon the an- 
swers, solely, in passing upon the application for reinstatement of the pol- 
icy which lapsed for nonpayment of premiums due September 5, 1920, for 
which reason it was not in force except under its nonforfeiture provision; 
also a further provision that the policy should not be deemed reinstated 
by reason of any cash paid, settlement made, or otherwise, unless and until 
defendant, at its home office, in acting upon the application, should have 
reinstated the policy during insured’s lifetime and good health, and that, if 
defendant did not mail from its home office, within 30 days from date of 
application, notice of reinstatement, the application should be deemed de- 
clined, and defendant on demand, with surrender of receipt given therefor, 
should return any payment made, with the application. 

To defendant’s answer, plaintiff demurred, which was overruled, 
whereupon plaintiff filed his replication. 

The first reply, in substance, alleges that, until it filed its answer July 
25, 1921, defendant did not inform plaintiff that said reinstatement appli- 
cation was deemed unsatisfactory, but contra on divers occasions stated as 
its sole reason for refusing to pay plaintiff's demands, that the application 
did not reach defendant's heme office during the insured’s lifetime; that it 
did not appear from the answer that the reinstatement application was not 
passed upon and approved by defendant soon after it reached its home of- 
fice. The second reply of plaintiff predicates estoppel on the alleged fact 
that defendant declined to receive the application for reinstatement unless 
the insured should sign the printed form,with all blanks filled, which printed 
form contained a paragraph to the effect that the policy should not be 
deemed reinstated by reason of any cash paymemt or settlement made in 
connection with the application, or otherwise, until the company, at its 
home office, in acting upon the application, should have duly reinstated the 
policy during the lifetime of the insured and while he was in good health, 
and which paragraph plaintiff designates as ‘a unilateral agreement not 
called for by the policy sued on; that it was without consideration and was 
an unjust and illegal exaction by reason whereof the insured was relieved 
from any duty to sign such application for reinstatement and was excused 
therefrom. Plaintiff's third reply asserts estoppel on the alleged fact that, 
until the answer was filed, the defendant by correspondence of its general 
ccunsel with plaintiff's attorney stated, as its only ground for refusing to 
pay the amount claimed, that defendant, at its home office in New York 
City, had no opportunity to, and did not, pass upon or approve the ap- 
plication for reinstatement during the insured’s lifetime, and based its re- 
fusal solely on the purported unilateral agreement printed in the applica- 
tion form, and plaintiff further alleged that the paragraph in the printed 
form was not called for by the policy, was without consideration, and was 
wrongfully required to be signed by the insured as a condition for rein- 
statement. The fourth reply of plaintiff claims estoppel upon the alleged 
fact that defendant at its home office did pass upon and approve the rein- 
statement application on the 5th of October, 1920, and was not at liberty 
to rescind its action to the prejudice of plaintiff. 


To plaintiff's replication defendant filed a general demurrer, which 
was sustained by the trial court. The plaintiff electing to stand on his re- 
plication, the court entered judgment dismissing the case at plaintiff’s costs. 

The case comes to this court upon the foregoing record. The only 
question to be determined here is whether the policy was reinstated afte1 
default in the payment of the premium falling due on August 5, 1920. It 
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is conceded that plaintiff is not entitled to recover if the policy was not 
reinstated; that if it was reinstated le is entitled to recover. 

The amount sued for represents the total premiums received, taken 
at the tabular rate which the beneficiary would be entitled to recover if 
the death of the insured should occur before February 5, 1923. The $3,- 
000 paid by defendant to plaintiff was term or paid-up insurance automa- 
tically continued in force at the time of insured’s death under the terms oi 
the policy. 

The plaintiff claims that the facts in this case show complete perform- 
ance of all acts conditional to restoration during the assured’s lifetime; 
that when the application for reinstatement was made’ to the home office, 
and the application together with the money for the premium due August 
5, 1920, with interest, were delivered to the agent of the branch office of 
defendant in Denver, the insured had done all that was required of him 
by the terms of the policy, and the policy was then restored. 

The defendant's position is that, before the policy could be restored, 
insured must make “written application to the home offices with evidence 
of insurability satisfactory to the company, payment of a sum equal to all 
the premiums that would have fallen due had all such premiums been paid 
on the dates when due up to the time of reinstatement, together with inter- 
est” at the specified rate; that while he paid the premium to the agent at 
the branch office of defendant in Denver and delivered his written applica- 
tion to the branch office, still before the policy could be restored, the ap- 
plication must be received and acted upen at the home office in New York, 
or the defendant given an opportunity to act upon it at the home office, 
during the lifetime of the insured. 

It will be noted that the policy does not contain any provision in words 
requiring the money or the application to be received at the home office 
during the lifetime of the insured, or that the application for reinstatement 
should be passed upon or approved by defendant at its home office during 
the lifetime of the insured. The plaintiff urges that, by reason of this al- 
legation in defendant's answer, ‘‘* * * that said application, Exhibit 
A, was not received by said defendant at its said home office, or passed 
upon or approved by defendant during the lifetime of said Officer;” and 
by its general demurrer, to plaintiff's fourth reply, the defendant admits 
that the defendant did approve the application for reinstatement with evi- 
dence of insurability on October 5, 1920, the day following the decease of 
the insured. 

The defendant, in support of its position, cites a number of cases, 
among them the following: Paine v. Pacific Mut. Life Ins. Co., 51 Fed. 
689, 2 C. C. A. 459, Bronson v. Northwestern Mut. Life Ins. Co., 75 Ind. 
App. 39 129 N. E. 636; Patterson v Equitable Life Assur. Soc., 112 Ark. 
171, 165 S. W. 454; Kennedy v. Grand Fraternity, 36 Mont. 325, 92 Pac. 
971, 25 L. R. A. (N. S.) 78 Brown v. Knights of the Protected Ark, 43 
Colo. 289, 96 Pac. 450; Carlson v. Supreme Council, 115 Cal. 466, 47 Pac. 
375, 35 L. R. A. 643; Modern Woodmen v. Jameson, 49 Kan. 677, 31 Pac. 
733. These cases can readily be distinguished from the instant case. 

We do not think that the cases cited by defendant, as applied to the facts 
disclosed by the record in this case, sustain its contention. That the rights 
of an insured, making an application for reinstatement of a lapsed policy, 
are widely different from the rights of those making an original applica- 
tion for insurance, must be conceded, and this principle is so plain as to 
need neither elaboration nor citation of authorities. 

The following, among other cases, sustain plaintiff’s contention: Leon- 
ard v. Prudential Ins. Co., 128 Wis. 348, 107 N. W. 646, 116 Am. St. Rep: 


50; Prudential Ins. Co. of America v. Union Tr. Co., 56 Ind. App. 418, 105 
N. E. 505. 
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In the case of Prudential Ins. Co. v. Union Tr. Co., supra, the court 
after stating the reasons why the company might reject the application, 
said: 

‘“* * * On the other hand, if at the time of the filing of such ap- 
plication to revive, and the signing and delivery of the necessary papers 
accompanying it, there then existed no valid objection to the form or sub- 
stance of such application, or papers or the proof furnished therewith, ap- 
pellant, under its contract, could do but one thing, viz., revive the policy, 
and such revival would relate back to the time of the application to revive, 
and the mere fact that the insured, after he had fully complied with the 
conditions of his contract, died from a cause in no way involved in his 
proof of insurability which accempanied his revival application, but wholly 
the result of accident, could in and of itself furnish no valid ground or ex- 
cuse for a refusal by appellant to revive such policies. The death of the 
insured in no way affected appellant’s right to approve or reject such ap- 
plication to revive, but such death foreclosed the possibility of amendment 
of such application to revive; or the furnishing of additional proof there- 
under. Nor should the fact that the applications to revive did not reach 
the home office until after the death of the insured, and hence could rot 
have received the approval of such office while the insured was alive have a 
controlling influence, in view of the terms of the policies here involved. 
This is so for several reasons. As before stated, the policy by its terms 
provides for a lapse of insurance on account of default in payment of pre- 
miums and not for a forfeiture. It recognizes that the insured has the 
right to insurance during the pericd therein prov ided, on the performance 
by him of the conditions therein contained. * * *’ 


Applying the authorities cited to the facts in this case, we hold that 
the policy was reinstated, and that its restoration related back to the time 
when the application was delivered to the branch office in Denver. The 
fact that the insured died, after he had fully complied with the conditions 
of his contract, furnished no ground for a refusal by defendant to restore 
the policy. 

The judgment of the trial court should be reversed, with directions to 
overrule the demurrer to the plaintiff's reply, and to enter judgment for 
the plaintiff. 


—___~ <- 


KELLY v. BROTHERHOOD OF RAILROAD TRAINMEN. 
(No. 15229.) 


(Supreme Court of Illinois. June 20, 1923.) 


140 Northeastern Reporter, 5. 


1. INSURANCE — PROVISION IN CONSTITUTION OF FRATER- 
NAL BENEFIT SOCIETY DEFINING TOTAL DISABILITY 
HELD BINDING ON MEMBER. 

A fraternal beneficiary certificate promising to pay the amount set 
ferth in the constitution of the erder, which by one section provided for 
payment on the death of the member or upon his becoming permanently 
disabled, within the meaning of another section which defined total and 
permanent disability by declaring that a member who should suffer the 
loss of an entire hand or foot, er the complete and permanent loss of the 
sight of both eyes, or should become 70 years of age, should be considered 
to be totally and permanently disabled, but not otherwise, was valid and 
binding upon insured, although conditions were included by such definition 
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which did not in fact produce total disability, and though conditions which 
did in fact produce total disability were excluded. 
(For other cases, see Insurance, Dec. Dig. § 787.) 


2. INSURANCE — NO LIABILITY UNDER PROVISION OF CON- 
STITUTION OF FRATERNAL BENEFIT SOCIETY AUTHOKR- 
IZING PAYMENT AS GRATUITY MERELY. 


Where a provision in the constitution of a fraternal benefit society 
authorized its beneficiary board to pay up to the full amount of the cer- 
tificate claims for disability of any other character than those menticned 
in a section defining total disability within the contract of insurance, but 
such provision contained no agreement to pay any sum of money whatever, 
payments thereon being gratuities, no recovery under such section could be 
had by insured as of right. 


(For other cases, see Insurance, Dec. Dig. § 790.) 


3. INSURANCE — LANGUAGE OF POLICY TO BE CONSTRUED 

MOST STRONGLY AGAINST INSURER. 

In case of doubt, the language of insurance policies is to be construed 
most strongly against the insurer but a contract of insurance cannot, any 
more than any cther contract, be given an interpretation at variance with 
the clear sense and meaning of the language in which it is expressed. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Error ‘to Second Branch Appellate Court, First District, on Appeal 
from Circuit Court, Cook County; Frederic R. De Young, Judge. 

Action by Jchn O. Kelly against the Brotherhood of Railroad Train- 
men. Judgment for plaintiff was affirmed by the Appellate Court (226 III. 
App. 585), and defendant brings certiorari. Reversed and remanded, with 
directions. 


Harry P. Weber, George W. Miller, Arthur J. Donovan, and Arthur 
A. Anderson, all of Chicago (C. W. Collister, of Cleveland, Ohio, of 
counsel), fer plaintiff in error. 

Edmund S. Cummings, of Chicago, for defendant in error. 


Dunn, J. John O. Kelly was a railroad switchman and a member of 
the Brotherhood of Railroad Trainmen, a fraternal beneficiary society, 
which issued to him a certificate stating that he was entitled to all the 
rights, privileges, and benefits cf membership and to participate in the 
beneficiary department, class C, of the brotherhood to the amount set forth 
in the constitution, to be paid to him, or at his death to his mother. He 
brought an action cf the assumpsit on this certificate in the circuit court 
of Cook county against the brotherhood, alleging that he had become to- 
tally and permanently disabled, as defined by the laws, rules, and regula- 
tions of the defendant in force at the time he became a member of the so- 
ciety and at the time he received his injuries, and that as a member of class 
C he was entitled to receive the sum of $1.500, which the society refused 
to pay. He recovered a judgement for $1,859.38. which the Appellate Court 
affirmed, and a writ of certiorari was awarded to review the recerd. 

Five pleas to the declaration were filed by the defendant: The first, 
the general issue. The second. a nlea denying that the plaintiff had be- 
come totally and permanently disabled within the meaning of the contract 
between the plaintiff and the defendant. The third plea alleging the exist- 
ence of a by-law of the society, known as section 60 of its constitution, 
which provided for three classes of beneficiary certificates, A, B, and C; 
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that each certificate should show in what class it was issued, and provide 
for the payment, in accordance with the constitution, of the full amount of 
such class upon the death of the member insured or upon his becoming 
totally and permanently disabled within the meaning of section 68; that 
class C provided for the payment, at the time the certificate was issued to 
the plaintiff, of $1,350, and that this amount was increased by an amendment 
of the constitution to $1,500; that there was also a section of the constitu- 
tion numbered 68, referred to in section 60, which provided that— 


“Any member in good standing suffering, by means of physical sepa- 
ration, either the loss of a hand at or above the wrist joint, or the loss 
of a foot at or above the ankle joint, or suffering the loss of the sight of 
both eyes, shall be considered totally and permanently disabled, and shall 
receive, on sufficient and satisfactory proof of the same, the full amount of 
his beneficiary certificate, but not otherwise.” 


By subsequent amendments there was added a provision that the mem- 
ber, upon becoming 70 years of age, should be considered totally and per- 
manently disabled, and the words “but not otherwise,” at the end of the 
section, were transferred so as to follow the words, “totally and perma- 
nently disabled,” in the section quoted; that the plaintiff did not before the 
beginning of the suit suffer the less, by amputation, severance, or physical 
separation, of either hand at or above the wrist joint, or either foot at or 
above the ankle joint, or the loss of the sight of both eyes completely and 
permanently, or otherwise, and had not arrived at the age of 70 years. De- 
murrers were sustained to the fourth and fifth pleas. Issue was.joined on 
the first and second pleas, and to the third the plaintiff filed a replication, 
which averred the existence of the following by-law of the defendant, 
which became a part of the contract: 


“Sec. 70. All claims for disability not coming within the provision 
of section 68 shall be held to be addressed to the systematic benevolence 
of the brotherhood and shall in no case be made the basis of any legal lia- 
bility on the part of the brotherhood. Every such claim shall be referred 
to the beneficiary board, composed of the president, assistant president and 
general secretary and treasurer, who shall prescribe the character and de- 
cide as to the sufficiency of the proofs to be furnished by the claimant, 
and if approved by said board the claimant shall be paid an amount equal: 
to the full amount of the certificate held by him, and such payment shall 
be considered a surrender and cancellation of such certificate, provided 
that the approval of said board shall be required as a condition precedent 
to the right-of any such claimant to benefits hereunder; and it is agreed 
that this section may be pleaded in bar of any suit or action at law or in 
equity which may be commenced in any court to enforce the payment of 
any such claim. No appeal shall be allowed from the action of said board 
in any case, but the general secretary and treasurer shall report all dis- 
approved claims made under this section to the board of insurance at its 
next annual meeting for such disposition as such board of insurance shall 
deem just and proper.” 


The replication then averred that while the plaintiff was engaged in 
in the performance of his duties as a railroad switchman and was a mem- 
ber of the society in good standing he was accidentally thrown from the 
top of a freight car, and his back, spinal column and other portions of his 
body were so bruised, broken, lacerated, and injured permanently that he 
was thereafter prevented from performing his duties, or any of his duties, 
as a railroad switchman; that the plaintiff made proof of his total and 
permanent disability as aforesaid, as required by the laws, rules, and regu- 
lations of the defendant, and demanded of it the sum of $1,500, and there- 
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upon his claim was referred to the beneficiary board of the defendant, as 
provided in section 70, but the beneficiary ‘board failed and refused to ap- 
prove his claim. Thereafter, in accordance with that section, the plaintiff's 
claim was reported by the general secretary and treasurer to the board of 
insurance of the defendant and the board of insurance also refused to ap- 
prove the claim; that the plaintiff had in all respects complied with the 
laws, rules, and regulations of the society with reference to the proof and 
presentation of the claim, but the defendant has at all times refused to pay 
the sum of $1,500 or any part thereof. A demurrer by the defendant to 
this replication was everruled, and upon a trial by the court without a 
jury a judgment was rendered in favor of the plaintiff. 

The question of the liability of the plaintiff in error is to be deter- 
mined on the demurrer to the replication to the third plea. Questions of 
fact have been settled in favor of the plaintiff by the finding of total and 
permanent disability by the court on the trial of the issue of fact, but the 
question remains whether the society, under its constitution and by-laws as 
set forth in the pleading, is liable for the plaintiff's disability. 

[1] The declaration contained a copy of the certificate, and the only 
promise to pay in the certificate was to pay the amount set forth in the 
constitution. Section 60 of the constitution sets forth the amount to be 
paid upon certificates in class C to be $1,500, to be paid upon the death of 
the member insured or upon his becoming permanently and totally dis- 
abled within the meaning of section 68. This section defines total and 
permanent disability by declaring that.a.member who shall suffer the 
amputation or severance of an entire hand at or above the wrist joint, or 
of an entire foot at or above the ankle joint, or the complete and perma- 
nent less of the sight of both eyes, or shall become 70 years of age, shall 
be considered to be totally and permanently disabled, but not otherwise. 
This definition includes conditions which do not, in fact, produce total dis- 
ability, and it excludes conditions which do, in fact, produce total disability, 
but it is the definition which the parties to this contract adopted. The 
society is bound to pay for total disability when the conditions mentioned 
exist, and it is not bound to pay for total disability, however clearly it may 
appear to be total and permanent, if it is. not a condition mentioned in this 
section. Parties contracting may agree upon the terms of their contracts 
and may insist upon their enforcement according to the terms of their 
agreement. The defendant in error has not suffered the amputation or 
severance of a hand or foot or lost the sight of both eyes and is not 70 
years old. Clearly he is not within the terms of the disability mentioned 
in sections 60 and 68 of the constitution. The question has been before 
the courts of various states, and it has uniformly been held that the so- 
ciety is liable for a total and permanent disability only in case it is of the 
character mentioned in section 68. Brotherhood of Railroad Trainmen v. 
Walsh, 89 Ohio St. 15, 103 N. E. 759; Kane v. Brotherhood of Railroad 
Trainmen, 102 Neb. 645, 168 N. W. 598, L. R. A. 1918F, 1037; Holcomb v. 
Brotherhood of Railroad Trainmen, 171 Ky. 843, 188 S. W. 885, L. R. A. 
1917B, 107; Mady v. Switchmen’s Union of North America, 116 Minn. 147, 
133 N. W. 472. 

[2] In answer to the third plea, which sets up section 68, the plaintiff 
replied setting up section 70 He thereby confessed that under the third 
plea and under section 68 he had no cause of action, and he necessarily 
relied upon sectien 70 as the foundation of his action. That section con- 
tains no agreement to pay any sum of money whatever. It expressly dis- 
claims any liability for claims not coming within the provisions of section 
68. and states that they shall in no case be made the basis of any legal 
liability of the society but shall be held to be addressed to its systematic 
benevolence. Other injuries not mentioned in section 68 are not covered 
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by the certificate, and there is no agreement to pay for them, .although 
equally permanent and disabling to an equal extent. No such agreement 
is found in section 70, the enly effect of which is to authorize the benefi- 
ciary board to approve claims for disability of any other character than 
that mentioned in section 68. The section neither creates nor recognizes 
any obligation of the society to pay any amount on any such claim, but 
leaves the character and sufhciency of the proofs entirely to the discretion 
of the board, which is to decide whether the society shall pay, not as a 
claim arising upon the certificate but in the exercise of its systematic bene- 
volence, an amount equal to the full amount of the certificate. Such pay- 
ment is not regarded as a payment of the certificate, but is to be regarded 
as a surrender and cancellation of the certificate, and the approval of the 
board is required as a condition precedent to the right of any such claim- 
ant to payment. 

[3] The validity of this section has been uniformly recognized by the 
decisions of courts in other states, but the defendant in error relies upon 
the decision in the case of Miller v. Brotherhood of Railroad Trainmen, 
282 Ill. 430, 118 N. E. 713, in which this provisien requiring claims other 
than such as arise under section 68 to be submitted to the decision of the 
beneficiary board was held to be against public policy and void. The in- 
jury for which the plaintiff in that case recovered was a crushed foot and 
was not claimed to be within the terms of section 68; the court saying that 
his right to recover, if any, was under section 70. The opinion states that 
it was not claimed in that case that the payment of benefits under the cer- 
tificate was restricted to those who lose their lives or receive the injuries 
specifically mentioned in section 68, but, on the contrary, it was conceded 
that wnder other sections of the constitution the defendant in error might, 
under certain circumstances, receive the full amount of the certificate. 
Whatever may have been conceded in that case, no concession as to the 
legal liability of the society is made here and no basis is apparent for such 
concession. The cause is submitted for the determination by the court of 
the rights and liabilities of the parties solely upon the writings which con- 
stitute their contract, uninfluenced by any other agreement, waiver, con- 
cession, or circumstance. It was stated in that case that the certificate 
was an insurance contract and was to be construed like any other insur- 
ance policy. In cases of doubt the language of insurance policies is to be 
construed most strongly against the insurer, but a contract of insurance 
cannot, any more than any other contract, be given an interpretation at 
variance with the clear sense and meaning of the language in which it is 
expressed. Mady v. Switchmen’s Union of North America, supra. ~The 
Miller Case is based upon the unauthorized assumption, so far as appears, 
that there might be a legal liability on the part of the society to pay the 
full amount of the certificate though there was no liability under section 
68. The epinion bases this liability upon section 70, which, instead of 
promising to pay. expressly provided that in the cases mentioned «there 
should be no legal liability. It is said on page 438 of 282 IIl., on page 716 
of 118 N. E.: 


“The defendant in error, in consideration of the payment of dues of 
premiums, became entitled te recover in case he was killed or died or re- 
ceived injuries while the policy was in force. If the injuries were those 
mentioned under section 68 of the constitution his right to recover was 
absolute on making due proof. If he received injuries which amounted 
to a tetal disability he would still be entitled to recover. His right under 
the insurance contract to recover. for the disability is recognized by the 
certificate and conceded in the argument, but his claim in such case must 
he addressed to the systematic benevolence of the brotherhcod The ques- 
tion as to this is: Can the brotherhcod in a proper case—that is, where 
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the insured has proved his total disability—be compelled by law to take 
what the courts may hold tobe a proper action under the terms of the 
contract, or are the members of the beneficiary board of the brotherhood 
to be the sole judges of the claimant's rights? In plain words, the insurer 
agrees to insure against permanent disability and to pay in case.of perma- 
nent disability, but reserves the right to be the sole judge of whether un- 
der its systematic benevolence, good fellowship or kindly feeling it will 
pay.” 

The decision is based upon the statement, “the insurer agrees to insure 
against permanent disability and to pay in case of permanent disability,” 
when in plain words the insurance was against disability incurred in the 
particular manner specified in section 68, “but not otherwise,” and it was 
expressly declared that any other disability should in no case be made the 
basis of any legal liability on the part of the society. It could not be made 
plainer that the injury suffered by the defendant in error was not insured 
against. Claims for such a disability were required to be addressed to the 
systematic benevolence of the society, and the only contract to pay for 
such a disability was to pay the amount of the certificate if the beneficiary 
beard, in its discretion, should approve such payment; the approval of the 
board being made a condition precedent to the right of the claimant to 
receive payment. It is true, as is further said in that opinion on page 439 
of 282 Ill.. on page 717 of 118 N. E., that— 

“Where one insured has paid for insurance according to his contract 
he has rights which he is entitled to enforce at law.” 

But it is to be remembered that the contract is binding on the insured 
as well as the insurer and his rights must be enforced according to his con- 
tract. 5 

It is clear that under section 68 the defendant in error has no cause 
of action. Under section 70 he has no cause of action unless his claim has 
been approved by the beneficiary board. Section 68 is an absolute contract 
to pay a fixed sum in a certain event. Section 70 is not a contract to pay 
anythin except a sum to be allowed by the beneficiary board of the society, 
whose approval is made a condition precedent to liability. While the ques- 
tion is not before us and courts differ about it, there are decisions which 
hold that provisions in benefit certificates or in the constitutions or by-laws 
of fraternal beneficiary societies which make the decisions of the tribunals 
of the society conclusive as to claims for benefits are contrary to public 
policy and void where the society by its contract has undertaken absolutely 
to pay a definite sum upen the happening of a certain event. Lewis v. 
Brotherhood Accident Co., 194 Mass. 1, 79 N. E. 802, 17 L. R. A. (N. S.) 
714; Supreme Council v. Grove, 176 Ind. 356, 96 N. E. 159, 36 L. R. A. 
(N. S.) 913, Supreme Lodge O. S. R. 'v. Raymond, 57 Kan. 647, 47 Pac. 
533, 49 L. R. A. 373; Daniher v. Grand Lodge, A. O. U. W., 10 Utah, 110, 
37 Pac. 245; Kelly v. Trimont Lodge, 154 N. C. 97, 69 S. E. 764, 52 L. R. 
A. (N. S.) 823; Baltimore & Ohio Railroad Co. v. Stankard, 56 Ohio St. 
224, 46 N. E. 577, 49 L. R. A. 381, 60 Am. St. Rep. 745. On the other hand, 
it has been decided that provisions making the decisions of the tribunals of 
the society upon claims for benefits conclusive are valid and will be sus- 
tained. Van Poucke v. Netherland St. Vincent de Paul Society, 63 Mich. 
378, 29 N. W. 863; Hembean v. Great Camp K. of M., 101 Mich. 161, 59 
N. W. 417, 49 L. R. A. 592, 45 Am. St. Rep. 400; Anacosta Tribe I. O. R. 
M. v. Murbach, 13 Md. 91, 71 Am. Dec. 625; Woolsey v. I. O. O. F. 
Lodge, 61 Iowa, 492, 16 N. W. 576; Rood v. Railway Conductors’ Mutual 
Benefit Ass’n (C. C.) 31 Fed. 62. The reasons given for the decisions 

‘ which hold that such a stipulation is void and will not be enferced are that 
it is merely a revocable agreement to arbitrate causes of action not in ex- 
istence but which may arise in the future; that it ousts the courts of their 
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jurisdiction; that no one should be a judge ef his own cause, and that the 
remedy for breaches of contract is to be found in the courts and is to be 
provided by the courts and not by the agreements of parties. The reason 
given for the contrary decisions is that these fraternal organizations are 
purely voluntary associations, which have by their own organic laws pro- 
vided a tribunal to hear and determine all claims of the members against 
the association; that it was competent for the members to agree among 
themselves that the decision of the beard of directors or other tribunal 
agreed upon should be conclusive of disputes arising between the association 
and its members. 

In Railway Conductors’ Benefit Ass’n v. Robinson, 147 Ill. 138, 35 N. 
E. 168, the decision of the board of directors of the association rejecting 
the claim for a death benefit was set up as a defense by the association, 
and the decision in that case is cited by the defendant in error as indicat- 
- ing the settled policy of this state to hold invalid provisions making such 
decisions conclusive. In that case it was not decided that a stipulation 
making the decisions of the tribunals of the association upon claims for 
benefits conclusive of the rights of members is void. It was said: 


“That it is competent for members of societies cf this character to so 
contract that their rights as members shall depend upon the determination 
of some tribunal, of their own choice, and that such determination shall be 
conclusive, may be conceded. But where the designated tribunal is the 
society itself, one of the parties to the controversy, or what is substan- 
tially the same thing, the board of directors, which is its official and or- 
ganic representative, the courts will hesitate and even refuse to treat its 
decisions as final and conclusive, unless the language of the contract is such 
as to preclude any other construction.” 


And it was held in that case, contrary to the holding in the Rood Case, 
supra, that the language of the stipulation did not make the decision of the 
board of directors upon a claim for benefits final and conclusive upon the 
member. The question, however, in all these decisions is not that presented 
in this case. The contract does not provide in section 70 for the payment 
of any certain sum of money upon the happening of any event. It provides 
only for an appeal to the systematic benevolence of the society in cases in 
which no legal liability exists, and for a payment to be made upon the ap- 
proval of the beneficiary board only in cases of the character and suffi- 
ciency of which the board shall decide. There is na reason why the mem- 
bers of the society may not agree among themselves that members having 
no legal claim under their contracts upon the society, and yet who suffer 
disability, may not apply to the beneficiary board for relief and be bound 
by its decision. It has been held that this provision in the certificate of the 
Brotherhood of Railroad Trainmen is valid and will be enforced and that 
no recovery can be had in the absence of an approval of the beneficiary 
board. Huff v. Brotherhood of Railroad Trainmen, 97 Neb. 848, 151 N. 
W. 979; Pool v. Brotherhood of Railroad Trainmen, 143 Cal. 650, 77 Pac. 
661; *Rieden v. Brotherhood of Railroad Trainmen (Tex. Civ. App.) 184 
S. W. 689; Robinson v. Brotherhood of Railroad Trainmen, 80 W. Va. 
567, 92 S. E. 730, L. R. A. 1917E, 995; Brotherhood of Railroad Trainmen 
v. Smith, 129 Miss. 738, 92 South. 837; Brotherhood of Railroad Train- 
men v. Nolan, 196 Ky. 296, 244 S. W. 759. We agree with these decisions, 
and so far as Miller v. Brotherhood of Railroad Trainmen, supra, is te 
the contrary, it is overruled. 

The judgments of the Appellate Court and the circuit court will be 
reversed, and the cause remanded to the circuit court, with directions te 
sustain the demurrer to the replication to the third plea. 

Reversed and remanded, with directions. 
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JOSEPH v. NEW YORK LIFE INS. CO. (No. 13799.) 
(Supreme Court of Illinois. April 18, 1923.) 
139 Northeastern Reporter, 32. 


1. INSURANCE — CONTRACT CONSTRUED MOST FAVORABLY 
TO INSURED. 
Contracts of insurance, which are susceptible of two interpretations, 
must be construed most favorably to insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE — CONTRACT REGARDING STATEMENTS OF 

INSURED NOT IN WRITTEN APPLICATION CONSTRUED. 

A contract of insurance providing that ‘‘all statements made by the in- 
sured shall, in absence of fraud, be deemed representations and not war- 
ranties, and no such statements shall avoid this policy or be used in de- 
fense to a claim hereunder, unless it be contained in said written applica- 
tion,” held to exclude from use to avoid the policies, or in defense of claims 
under them, statements made by the insured not contained in the written 
application; the language, “in the absence of fraud,” as contained in the 
first clause of the quoted portion, being deemed not a qualifying phrase of 
the latter clause, under the rule requiring contracts to be construed most 
favorably to insured. 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 


3. INSURANCE — PLEAS SETTING UP DEFENSES TO ACTION 
ON POLICY PROPER, THOUGH PERIOD OF CONTESTA- 
BILITY HAS ELAPSED. 

In an action on an insurance policy, a replication plea setting up a 
provision of the policy that it shall be incontestable after one year from 
the date of issuance, to defeat pleas.entered by defendant mere than a year 
after the issuance of the policy, is not a good defense, and is demurrable, 
where it appears that the defendant’s pleas, though not filed within a year 
after the issuance of the policy, were in effect amendments of a prior plea 
that had been filed within the required time; defendant being not required 
to abandon the contest at the end of the year, or precluded from making 
a more perfect statement of the ground of such contest, either by amend- 
ment or additional pleas. 

(For other cases, see Insurance, Dec. Dig. § 641[1].) 


Error to Second Branch Appellate Court, First District, on Appeal 
from Superior Court, Cook County, M. L. McKinley, Judge. 

Action by Dora Joseph against the New York Life Insurance Com- 
pany. A judgment for plaintiff was affirmed by the Appellate Court (219 
Ill. App. 452), and defendant brings error. Affirmed. 


Hamlin, Topliff & Cooper, of Chicago (James H. McIntosh and Louis 
H. Cooke, both of New York City, of counsel), for plaintiff in error. 

Moses, Rosenthal & Kennedy, of Chicago (Walter Bachrach, of Chi- 
cago, of counsel), for defendant in error. 


Dunn, J. The New York Life Insurance Company issued two policies 
of insurance on March 1, 1913, on the life of Simon Joseph for the aggre- 
gate amount of $3,000, payable to Dora Joseph, his wife, upon proof of his 
death during the continuance of the policies. He died on March 30, 1913, 
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and the beneficiary brought an action on the policies on July 9, 1913, in 
which numerous pleadings were filed, and a judgment on the pleadings fol- 
lowed some six years later against the insurance company for $3,861.67, 
the amount of the policies, with interest. The Appellate Court affirmed this 
judgment, and the record has been certified to this court as a return to a 
writ of certiorari. 

The defense which the defendant sought to make was fraud in the 
procurement of the policies, and the questions presented by the record are 
as to the sufficiency of the defense as it appears in the pleadings. The 
policies, which are copied in the declaration, together with the respective 
applications therefor, which were attached to them, were in conformity 
with the statute of 1907 (Laws 1907, p. 367), and were declared to consti- 
tute the entire contracts between the parties. Each contained the provi- 
sion that it should be incontestable after one year, except for nonpayment 
of premium. The language of the policies went further than the require- 
ments of the statute by limiting the contestable period to one year, instead 
of two, and by the following language which each policy contained: 


“All statements made by the insured shall, in absence of fraud, be 
deemed representations and not warranties, and no such statements shall 
avoid this policy, or be used in defense to a claim hereunder, unless it be 
contained in said written application, a copy of which was attached to this 
policy when delivered.” 


The defendant filed two pleas on September 26, 1913, the first the 
general issue, and the second a special plea. On May 25, 1914, it filed 
eight additional pleas. The general issue and four of the additional pleas 
were withdrawn, leaving the second plea and the third, fourth, fifth, and 
sixth additional pleas. The plaintiff filed eight replications to the second 
plea, and seven to the four additional pleas. Two of these latter replica- 
tions were withdrawn, leaving five replications, numbered 9, 10, 11, 12, 
and 13, to the four additional pleas. A demurrer by the defendant to the 
eight replications to the second plea was on motion of the plaintiff carried 
back to that plea and sustained. A demurrer by the defendant to the 
ninth, tenth, eleventh, twelfth, and thirteenth replications was overruled. 
The defendant elected to stand by its second plea and its demurrer to the 
replications, and a judgment was rendered against it. 

The second plea alleged that the insured presented himself to a medical 
examiner for the defendant and requested to be examined physically and 
orally for the purpose of obtaining a policy of insurance on his life; that 
the examiner examined him orally and physically, and asked him the 
questions whether he had ever raised or spat blood, whether he had ever 
had or suffered from any of certain named diseases, whether he had con- 
sulted any physician for any ailment or illness not mentioned in the ques- 
tions, and whether he had recently lost weight. To all these questions 
Joseph answered “No,” and the examiner asked him if his answers were 
full, complete, and true, and he answered that they were. The examiner 
asked him if he believed that he was a proper’ subject for life insurance, 
and Joseph said, to the best of his knowledge and belief, he was. The plea 
averred that each of the answers was false, Joseph knew them to be false, 
knew they were to be relied and acted upon by the defendant in determin- 
ing upon the issue of policies of insurance upon his life. and they were 
made for the purpose of defrauding and deceiving the defendant. It was 
averred that Joseph had for over six months been passing blood, had lost 
approximately 30 pounds in weight during the previous year, and prior to 
and at the time of the examination was under the care of a physician for 
inflamation of the bowels, caused by cancer of the intestines, and was pre- 
paring for an operation for the removal of the cancer; that after the ope- 
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ration had been performed he died on March 29, 1913, as a result of the 
operation; that he had been under the care of a physician for that disease 
long prior to the examination; that the questions and answers were each 
material to the risk of the contract of insurance, that the defendant and its 
examiner believed the answers to be true and relied upon them, and deliv- 
ered the policies to Joseph; that they would not have done so, if Joseph 
had answered dny of the questions truthfully; and that upon the discovery 
of the fraud the defendant on April 26, 1913, tendered to the plaintift 
$140.10, being the sum received by the defendant from Joseph for the poli- 
cies, with interest to the date of the tender, and notified the plaintiff that 
the contracts were void, and that it rescinded them. 

[1] While the questions and answers set out in the plea were the same 
as those contained in the applications attached to the policies, except the 
one concerning loss of weight, the questions were alleged to have been 
asked and the answers to have been made orally, and the allegations of the 
plea therefore showed them not to be a part of the contracts in conformity 
with the language of the policies, as well as the requirement of the statute 
that the policies and the applications indorsed on or attached to them con- 
stituted the entire contract between the parties. The policies contained 
stipulation that: 


“All statements made by the insured shall, in absence of. fraud, be 
deemed representations and not warranties, and no such statements shall 
avoid this policy, or be used in defense to a claim hereunder, unless it be 
contained in said written application, a copy of which was attached to this 
policy when delivered.” 


The object and effect of this stipulation is to provide that no state- 
ment made by the insured shall be used in defense against a claim on the 
policy, unless contained in the written application, of which a copy must 
be indorsed on or attached to the policy. The language of the stipulation 
is ambiguous. What statements will not avoid the policy, and may not 
be used in defense to a claim under it, unless contained in the written ap- 
plication? Statements made by the insured, says the defendant in error; 
statements made in absence of fraud, says the plaintiff in error. State- 
ments made by the insured, certainly; but whether the word “such,” 
qualifying the second word “statement,” carries with it also the qualifying 
phrase “in absence of fraud,” as contained in the first clause, is by no 
means clear. The language is not that of the statute, but is the volun- 
tary language of the insurer, and, if its meaning is uncertain, it must re- 
ceive the construction most favorable to the insured or his beneficiary. 

[2] It is a recognized rule of construction of contracts of insurance, 
where a clause in a policy is susceptible of two interpretations, to adopt 
that construction which is most favorable to the insured. The language in 
which the covenants and conditions of policies of insurance are expressed 
is that of the companies, and is selected by them to express clearly the ex- 
tent of their obligation and the limitations of their liability. Equivocal 
expressions are therefore to be interpreted most strongly against the com- 
pany. Commercial Ins. Co. v. Robinson, 64 Ill. 265, 16 Am. Rep. 557. It 
doubts exist, the language must be liberally construed in favor of the in- 
sured. so as not to defeat, except by clear and certain language, his claim 
to indemnity. Niagara Fire Ins. Co. v. Scammon, 100 Ill. 644; Forest City 
Ins Co. v. Hardestv. 182 Ill. 39, 55 N. E. 139, 74 Am. St. Rep. 161; Ter- 
williger v. National Masonic Accident Ass’n, 197 Ill. 9. 63 N. E. 1034; 
Monahan v. Fidelity Mutual Life Ins. Co., 242 Ill. 488, 90 N. E. 213, 134 
Am. St. Rep. 337. “It is a rule of law. as well as of ethics, that where the 
laneuage of a nromisor may be understood in more senses than one. it is 
to be interpreted in the sense in which he had reason to suppose it was un- 
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derstood by the promisee.” Hoffman v. £tna Fire Ins. Co., 32 N. Y. 413, 
88 Am. Dec. 337. In accordance with this rule of construction the stipu- 
lation must be regarded as excluding, from use to avoid the policies or in 
defense of claims under them, statements made by the insured not con- 
tained in the written obligation. Therefore it was not error to sustain the 
demurrer to the plea. 

The additional pleas were substantially the same as the second plea, 
except that, instead of alleging that the questions and answers were oral, 
it was alleged that they were contained in the applications attached to the 
policies. The same allegations were made as in the second plea—that the 
answers were false and known by Joseph to be false, and were made for 
the purpose of deceiving, and did deceive, the defendant, and that relying 
upon their truth the defendant issued the policies. The pleas clearly al- 
leged fraud in procuring the pclicies of such character as was available to 
the company as a defense. The plaintiff filed a replication to each of the 
four additional pleas, being the tenth, eleventh, twelfth, and thirteenth 
replications, averring that the question put to Joseph concerning his loss 
of weight was not centained in the written applications; that Joseph did 
not know that he had ever had any of the diseases about which he was 
asked, but believed that he had not; that he had not consulted any physi- 
cian for any ailment not mentioned in his answer to the questions put; 
that all his answers were full, complete, and true, and Jeseph believed at 
the time he was a proper subject for life insurance. 

[3] The ninth replication, which was to all of the additional pleas, 
recited the incontestable clause of the policies and the dates showing that 
the pleas were not filed within one year from their date of issue, and 
averred that defendant did nct, by the institution of any suit or proceed- 
ing to rescind, cancel, or annul the policies, contest them within one year 
from their respective dates of issue. The record'in the case showed that 
the pleas were not filed within one year from the date of the issue of the 
policies, but it also showed that the defendant had contested the policies 
within one year from their date of issue by a plea in this case alleging 
fraud in procuring them. It is true that the plea did not allege a good 
defense, but it did contest the policies. It was amendable, and, though it 
was not amended, the additional pleas were in effect amendments of the 
second plea. They set out the same representations to the medical ex- 
aminer, and in addition stated that the questions and answers were written 
in the application attached to the policies and signed by the insured. Hav- 
ing within the time limited by the policies contested them in this proceed- 
ing to enforce them, the defendant was not compelled to abandon its con- 
test by the expiration of a year from the date of the policies, or excluded 
from prosecuting its contest and subsequently making a more perfect state- 
ment of the ground of such contest, either by way of amendment of its 
plea or the filing of additional pleas. The demurrer to the ninth replica- 
tion should therefore have been sustained. 

The averment contained in the tenth, eleventh, twelfth, and thirteenth 
replications, that all of Joseph’s answers were full, complete, and true, 
was a complete answer to the charge in the pleas that they were false and 
fraudulent. Whether they were in fact true or false might have been de- 
termined from the evidence on a trial, if an issue as to the fact had been 
formed. The defendant, however, filed a general demurrer, which admit- 
ted the allegation of the replications that the answers were true. This de- 
murrer was properly overruled, and a judgment for the plaintiff on the 
pleadings necessarily followed. 

Judgment affirmed. 
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STANDARD LIFE INS. CO. v. GRIGBY. (No. 11341.) 
(Appellate Court of Indiana, Division No. 1. June 26, 1923.) 
140 Northeastern Reporter, 457. 


4. INSURANCE — FAILURE TO PAY PREMIUM ON LIFE POL- 

ICY HELD EXCUSED. 

Allegations in a complaint that plaintiff had endeavored to pay two 
monthly premiums upon a life policy, in which she was named as ben- 
eficiary, by repeatedly calling at the office of the insurance company’s agent, 
to whom the payments were to be made under directions of the company, 
and by endeavoring to call the agent over the telephone, but that she had 
been unable to locate him until after the policy had been forfeited for de- 
lay in making the payments, show an excuse for nonpayment of those pre- 
miums, in view of the rule against forfeitures. 


(For other cases, see Insurance, Dec. Dig. § 362.) 


7. INSURANCE— ACT OF COMPANY IN CREDITING THE RE- 
SERVE TO EXTENSION OF POLICY DOES NOT AFFECT 
RIGHTS THERETO, IF DELAY IN PAYING PREMIUMS WAS 
EXCUSABLE. 

If the delay in paying premiums on a life insurance policy was ex- 
cusable, the fact that the company had credited the policy with the re- 
serve, and thereby extended it for the specified term, cannot affect the right 
of the beneficiary to recover on the policy. 

(For other cases, see Insurance, Dec. Dig. § 364.) 


8. INSURANCE — VARIANCE BETWEEN SPECIAL ANSWERS 
AND PLEADING DOES NOT ESTABLISH IRRECONCILABLE 
CONFLICT WITH GENERAL VERDICT. 

That the special answers by the jury to interrogatories showed insurance 
premiums had been paid, whereas the complaint alleged that same had not 
been paid and excused the nonpayment, thereby showing a variance between 
the complaint and the proof in that particular, does not establish an ir- 
reconcilable conflict between the special answers and the general verdict 
for plaintiff, in view of Burns’ Ann. St. 1914, §§ 400 and 700. 


(For other cases, see Insurance, Dec. Dig. § 670.) 


Appeal from Circuit Court, Hendricks County; Ziniri E. Dougan, 
Judge. 

Action by Katherine Grigsby against the Standard Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Wm. K. Whitfield, of Decatur, Ill, Otis E. Gulley, of Danville, and 
Watson & Esarey, of Indianapolis, for appellant. 
Willson & Willson, of Indianapolis, for appellee. 


BATMAN, J. This is an action by appellee against appellant on a pol- 
icy of insurance, issued by the latter to Harry Grigsby on January 1, 1918, 
and in which the former was named as the beneficiary. The amended com- 
plaint contained three paragraphs.’ Appellant filed a motion to re- 
quire appellee to make her first paragraph more specific in certain 
particulars, which was overruled. A demurrer was thereafter filed to each 
paragraph, which was sustained as to the second, and overruled as to the 
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first and third. Appellant thereupon filed an answer in nine paragraphs. 
The first is a general denial. The second, third, fourth, fifth, sixth, and 
seventh paragraphs allege the nonpayment of the premium due on said 
pelicy for November and December, 1918, and January, February, March, 
and April, 1919, respectively, and that by reason of each of such defaults, 
the policy in suit terminated automatically, and became void and of no ef- 
fect. The eighth paragraph alleges the nonpayment of the premium due 
on said policy for the months of November and December, 1918; the ex- 
ecution of an application by the assured for reinstatement, in accordance 
with the provisions of the policy; the receipt by appellant of the unpaid 
premium, upon the conditions contained in said application and policy; the 
denial of said application by appellant, followed by notice of such fact to 
the assured, and a return of the premium conditionally retained; the ac- 
quiescence of the assured in the denial of his application for reinstatement, 
the acceptance by him of said returned premium, and the failure of the as- 
sured to make any further payments of premium on the policy, or any ten- 
der thereof. The ninth pararaph alleges that the assured failed to pay the 
premium on the policy for the month of November, 1918; that upon such 
failure appellant credited the assured with the entire amount of the re- 
serve due on the policy, which extended the same for a period of 30 days; 
that the policy lapsed, and became null and veid, at the expiration of said 
period of extension, which was on a day prior to the death of the assured; 
that the assured filed his application for reinstatement, but the same was 
denied by appellant, and the policy was therefore null and void and of no 
effect at the time of his death. Appellee filed a demurrer to each of said 
paragraphs of answer, except the first, which was sustained. THe cause 
was submitted to a jury for trial, which resulted in a general verdict in 
favor of appellee, and a return of answers to certain interrogatories sub- 
mitted to it. Appellant filed a motion for judgment in its favor on the 
answers to such interrogatories, notwithstanding the general verdict, which 
was overruled. Judgment was thereupon rendered on the general verdict, 
and this appeal followed. 

[1] Appellant's first contention relates to the action of the court in 
overruling its motion to require appellee to make her amended complaint 
more specific in certain particulars. An examination of the record re- 
lating to such moticn discloses that it is directed to the first paragraph 
only. The action of the court in overruling such motion cannot be said 
to constitute reversible error, unless it is shown affirmatively to have in- 
jured appellant. Western Life, etc. Co. v. Lindsay (1920) 74 Ind. App. 
122, 127 N. E. 841; Lipnik v. Ehalt (1921, Ind. App.) 132 N. E. 410. 
Therefore it suffices to say that, in our opinion, no such showing is made 
in the instant case. 

[2] Appellant’s second contention is based on the assignment of errors 
which charges that the court erred in overruling its demurrer “to the 
amended complaint.” This contention cannot be sustained, under such an 
assignment, unless it appears that both paragraphs of the amended com- 
plaint, to which the demurrer was overruled, are insufficient. Ketcham v. 
Barbour (1885) 102 Ind. 576, 26 N. E. 127; Hague v. First Nat. Bank 
(1902) 159 Ind. 636, 65 N. E. 907. Therefore we will consider the suf- 
ficiency of the first paragraph of the amended complaint only. Appellant 
bases its obiection to the sufficiency of this paragraph chiefly upon an ab- 
sence of a showing of the following facts, as disclosed by the memorandum 
filed with its demurrer, viz: That the assured paid the premium due on 
the policy in suit for the months of November and December, 1918. and 
months of January, February, March, and April. 1919, or had a valid ex- 
cuse for not so deing. It asserts in effect, that such a showing is neces- 
sary to appellee’s right of recovery, as the failure to pay such premium, 








Life] Standard Life Ins. Co. v. Grigsby.’ 711 


in the absence of a valid excuse for not doing so, would work a forfeiture 
of the policy. 

[3] In determining the question presented we must bear in mind that 
forfeitures are not favored in law. “Indeed, as a general rule, results 
flowing therefrom are regarded as so odious that a forfeiture will be en- 
forced ‘only where there is the clearest evidence that such was the inten- 
tion of the parties’ and to aveid such odious result the courts ‘are not slow 
in seizing hold of such circumstances as may have been acted on in good 
faith, and which indicate an agreement on the part of the company, or an 
election to waive strict compliance with the conditicns and stipulations in 
the policy.’” West v. National Casualty Co. (1915) 61 Ind. App. 479, 112 
N. E. 115. 

[4] The paragraph under consideration shows that the monthly install- 
ments of premium in question were not paid, and hence it only remains to 
be seen if a sufficient excuse therefor appears. It will be observed that 
the policy in suit, a copy of which is made a part of said first paragraph, 
contains the following provision relating to the payment of premiums: 


“All premiums are payable in advance at the home office of the com- 
pany, or to an agent of the company, upon delivery of a receipt signed by 
the president or secretary, and countersigned by the agent.” 


It will also be observed that said first paragraph alleges, among other 
things, that appellant had a collector in Indianapolis, and notified the as- 
sured and appellee to pay the monthly premiums on the policy to said col- 
lector at his office and place of business; that during each month of the 
year 1918, prior to November, appellee paid the monthly dues on said pol- 
icy to appellant's collector at his place of business; that thereafter, during 
the months of November and December, 1918, she made repeated efforts 
to pay the dues on said policy to said collector, by calling at his office fre- 
quently for such purpose, but was unable to find him, or any one to re- 


ceive such dues; that she called said collector by phone a number of times. 


during the month of December, 1918, in furtherance of her efforts to pay 
said dues, but was unable to find him until the 3lst of said month; that at 
said time she offered appellant, through said collector, its authorized agent, 
the sum of $1.72, which was the full amount of the premium on said policy 
for the months of November and December, 1918; that appellant there- 
upen informed appellee that said policy had been canceled for failure to 
pay the premium thereon due November 1, 1918; that appellee then ex- 
plained to appellant that she had made efforts, in the manner described 
above, to pay said premium, and protested the cancellation of said policy; 
that she then and there tendered to appellant the full amount of the pre- 
mium on said policy for the months of November and December, 1918, 
and demanded that the same be accepted as full payment of all dues 
thereon to January 1, 1919, and that said pretended cancellation be re- 
scinded, but that appellant then refused, and ever since has refused to ac- 
cept such dues, and has wrongfully continued to treat said policy as can- 
celed, although appellee had tendered it the full amount due as premiums 
thereon several times, and demanded that it accept the same, and continue 
the policy in force. ; : 

[5] We are clearly of the opinion that appellee has alleged sufficient 
facts in said first paragraph to excuse the nonpayment of the several in- 
stallments of premiums in question at their respective maturities, when the 
rule stated above is applied, unless it could be said that a failure to. allege 
that such efforts to pay were made during usual business hours, was a 
fatal omission. Rutherford v. Prudential Ins. Co. (1904) 34 Ind. App. 
531, 73 N. E. 202. Waiving any question as to the fact suggested being a 
proper inference from others alleged, it suffices to say that any objection 











712 “Insurance Law Journal, Vol. 61. [1923 


to the sufficiency of the first paragraph, based on the absence of such an 
allegation, has been waived by a failure to make a speecific reference 
thereto in the memorandum accompanying the demurrer. Lake Erie, etc., 
R. Co. v. Howarth (1920) 73 Ind. App. 454, 124 N. E. 687, 127 N. E. 804, 
and cases cited; Locomotive, etc., Ass’n v. Higgs (1922, Ind. App.) 135 
N. E. 353. 

(6, 7] Appellant’s third contention relates to the action of the court 
in sustaining appellee’s demurrer to each paragraph of its answer, except 
the first. What we have heretofore said in passing upon the demurrer to 
the first paragraph of the amended complaint clearly shows there was no 
error committed in sustaining the demurrer to the second, third, fourth, 
fifth, sixth, and seventh paragraphs of answer, or any one of them. As to 
said eighth paragraph it suffices to say that the mere fact that the assured 
made application for reinstatement did not bar her right to recover on the 
policy, under the facts alleged therein. Such fact, if proven, might be 
considered as a circumstance in determining whether the policy was in 
force, but would not be conclusive of such fact. The court did not err 
in sustaining a demurrer to said paragraph. Said ninth paragraph is 
clearly insufficient, as the act of appellant, in crediting the reserve and ex- 
tending the policy, as alleged, could not affect appellee’s right of recovery, 
if the assured’s default in the payment of premiums was excusable. No 
error is shown in sustaining a demurrer to this paragraph. 

[8] Appellant in its fourth contention asserts that the answers to the 
interrogatories submitted to the jury are in irreconcilable conflict with 
the general verdict, and that the court, therefore, erred in overruling its 
motion for judgment in its favor on such answers. It bases this contention 
chiefly on the fact that, while the amended complaint admits that the in- 
stallments of premium for certain months had not been paid, and alleges 
an excuse for such nonpayment, the answers to the interrogatories show 
that such installments of premium had been paid. In answer to this con- 
tention it suffices to say that such answers merely show a variance between 
the allegations of the amended complaint and the proof in the particular 
mentioned. This falls far short of establishing an irreconcilable conflict 
between such answers and the general verdict, in view of the provisions 
of sections 400 and 700, Burns’ 1914. 

[9] The only other contention made by appellant in support of the al- 
leged error under consideration is based on the fact that the answers to the 
interrogatories show that the assured made no effort to pay the install- 
ments of premium due for the months of November and December, 1918, 
and the month of January, 1919, except by the delivery of cash to its local 
agent. This contention cannot be sustained under the settled rule that the 
court, in passing on a motion for judgment on the answers to interroga- 
tories, will bring to the support of the general verdict every fact, which 
might have been established by any evidence, admissible under the issues 
Lonfellow v. Vernon (1914) 57 Ind. App. 611, 105 N. E. 178, Fostoria Oil 
Co. v. Gardner (1919) 7 Ind. App. 509, 124 N. E. 467. 

[10] Appellant’s final contention is based on the action of the court 
in overruling its motion for a new trial. In support thereof it calls our 
attention to instructions Nos. 4 and 6, and asserts that each is erroneous 
for the reason that each, in effect, informed the jury that appellee could 
recover, although the assured may not have paid all the premiums due on 
the policy, if the evidence showed a “legal excuse” for his failure in that 
regard. We cannot agree with appellant as to the effect of the words 
quoted. If we assume that the jury understood from their use that a rea- 
sonably just or valid excuse was intended, such as is disclosed in instruc- 
tion No. 7, then appellant was not harmed by their use in said instructions ; 
but, if the jury understood that the excuse should be more than we have 
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indicated, then each of said instructions would have been more favorable 
to appellant than the law warrants—a fact of which it would have no just 
cause to complain. We deem other objections to said instructions, as well 
as the objections to instruction No. 7, to be without merit, and thereforé 
hold that the court did not commit reversible error in giving any one of 
them. 

We sustain appellee’s contention with reference to other questions, 
which appellant has attempted to present, in support of its motion for a 
new trial, based upon the following: EEwbank’s Manual (2d Ed.) §§ 119 
and 119a; Buckeye, etc., Co. v. Stewart-Carey, etc., Co. (1915) 60 Ind. 
App. 302, 310, 110 N. E. 710; Roberts v. Wolfe (1905) 165 Ind. 199, 74 
N. E. 990; Whinrey v. Starr (1905) 35 Ind. App. 623, 625, 74 N. E. 32; 
Egan v. Ohio, etc., Ry. Co. (1894) 138 Ind. 274, 37 N. E. 1014; Smith v. 
State (1894) 140 Ind. 340, 36 N. E. 708. 

Failing to find any reversible error in the record, the judgment is af- 
firmed. 


a er 


HEINZMAN v. WHITEMAN. (No. 11553.) 
(Appellate Court of Indiana, Division No. 1. May 8, 1923.) 
139 Northeastern Reporter, 329. 


1. INSURANCE— HOLDER OF CERTIFICATE MAY CHANGE 
BENEFICIARY, UNLESS CONTRACT PROVIDES TO CON- 
TRARY. 

Generally a holder of a fraternal benefit certificate has the right to 
change the beneficiary named therein, unless his contract provides to the 
contrary. 


(For other cases, see Insurance, Dec. Dig. § 780.) 


2. INSURANCE—CHANGE OF BENEFICIARY MAY BE EFFECT- 

ED IN ANY WAY, IF NO MANNER PRESCRIBED. 

Where no mode of making a change in the beneficiary of a certificate 
is prescribed, the same may be effected in any way the insured may choose, 
so long as he expresses a clear intent, though if the mode is prescribed it 
must be followed. 


(For other cases, see Insurance, Dec. Dig. § 784[1].) 


3. INSURANCE—ORIGINAL BENEFICIARY CANNOT COMPLAIN 
OF FAILURE TO FOLLOW REGULATIONS IN CHANGE OF 
BENEFICIARY. 

If the benefit society has waived a strict compliance with its rules 
relating to change of beneficiaries, and in pursuance of a request of in- 
sured has issued a new certificate, the original beneficiary will not be heard 
to complain that the course indicated by the regulations was not pursued. 

(For other cases, see Insurance, Dec. Dig. § 784[6].) 


4. INSURANCE—WHERE LITERAL COMPLIANCE WITH REGU- 
LATIONS CONCERNING CHANGE OF BENEFICIARY IM- 
POSSIBLE, EQUITY WILL TREAT CHANGE AS MADE, 

If it is beyond the power of insured to comply literally with the regu- 
lations regarding changes of beneficiaries, a court of equity will treat the 
change as having been legally made. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 


- 
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5. INSURANCE—WHERE INSURED DIES AFTER APPLICATION 
FOR, BUT BEFORE A CHANGE OF BENEFICIARY EFFECT- 
ED, EQUITY WILL TREAT CHANGE AS MADE. 

If insured has done all in his power to change the beneficiary, but dies 
before the new certificate is actually issued, a court of equity will act as 
though the certificate had been issued. 

(For other cases, see Insurance, Dec. Dig. § 784[2].) 


6. INSURANCE—EVIDENCE HELD TO ESTABLISH ATTEMPT 
TO COMPLY WITH SOCIETY’S REQUIREMENTS FOR 
CHANGE OF BENEFICIARY. 

Evidence held to. establish that insured had done all that he was re- 
quired to do in order to effect a change of beneficiaries and to entitle his 
wards named as beneficiaries to receive the amount payable, if they came 
within other provisions in the by-laws. 

(For other cases, see Insurance, Dec. Dig.. § 819[1].) 


7. INSURANCE— MINORS RECEIVING AID AND SUPPORT 
FROM ONE NOT RELATIVE HELD NOT “DEPENDENTS,” 
WITHIN BY-LAW RELATING TO INSURANCE BENEFI- 
CIARIES. 

Minors named as beneficiaries in fraternal benefit certificate, who had 
been receiving aid and support from one not a relative, held not dependents, 
within the meaning of a by-law, so as to enititle them to appointment as 
beneficiaries, . 

(For other cases, see Insurance, Dec. Dig. § 771.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Dependent. 


10. INSURANCE—WAIVER BY BENEFIT SOCIETY OF REQUIRE- 
MENTS RELATING TO CHANGE OF BENEFICIARY, CAN- 
NOT IMPAIR RIGHTS VESTED UPON INSURED’S DEATH. 


A waiver by a benefit society of defendant’s requirements, relating to 
a change of beneficiary in a certificate and payment into court of the 
amount due thereunder, does not impair the rights of others which have 
become vested upon the death of the insured by reason of his failure to 
have effectually changed beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 784[7].) 


Dausman, J., dissenting. 


Appeal from Circuit Court, St. Joseph County; Walter A. Funk, 
Judge. 
Action by William F. Whiteman, administrator, against the Supreme 
Tribe of Ben Hur, in which defendant interpleaded, admitting liability and 
asking that Charles F. Heinzman, guardian of Louis Heinzman and others, 
be substituted as defendants. From judgment for plaintiff, Heinzman, 
guardian, appeals. Affirmed. 


P. C. Fergus, John Yeagley, and Walter R. Arnold, all of South Bend, 
for appellant. 

Louis M. Hammerschmidt and Walter A. Rice, both of South Bend. 
for appellee. 


BATMAN, J. Appellee, as adminstrator of the estate of Sherman Lam- 
medee, deceased, filed his complaint against the Supreme Tribe of Ben 
Hur, a fraternal benefit society, to recover on a certificate of insurance, 
issued by it to said decedent. Said Supreme Tribe filed a bill of inter- 
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pleader, admitting its liability, and alleging that appellant, as guardian of 
Louis, George, and Glen Heinzman, was claiming the proceeds of said cer- 
tificate; that it was impartial and disinterested as between said claimants, 
and desired permission to pay the money into court, pending a determina- 
tion of the rival claims thereto. The money was paid into court, and 
thereupon an order was entered discharging the insurer, and directing that 
the wards of appellant be made parties defendant. Appellant, as such 
guardian, thereafter filed an answer to appellee’s complaint, and also a 
cross-complaint against appellee, upon which issues were duly joined. A 
trial resulted in a judgment in favor of appellant, which was reversed on 
appeal. Whiteman v. Heinzman (1920) 72 Ind. App. 385, 124 N. E. 405, 
126 N. E. 245. After the cause was remanded for further proceedings, ap- 
pellant filed a second amended cross-complaint, which alleged, in substance, 
among other things, that he is the duly appointed, qualified, and acting 
guardian of Louis, George, and Glen Heinzman, who are minors; that on 
September 27, 1900, the Supreme Tribe of Ben Hur issued to one William 
T. S. Lammedee, otherwise known as Sherman Lammedee, a certificate of 
insurance in the sum of $1,500, payable to Laura I. Lammedee, who was 
then the wife of the insured; that said certificate is as follows (here fol- 
lows a copy of the same, which contains, among others, this provision: 
“This certificate is issued subject to and to be construed and controlled by 
the Laws, Rules and Regulations of the Order, now in force, or which 
may hereafter be adopted”); that sections 118 and 119 of the by-laws of 
said Supreme Tribe, in force during all the times therein mentioned, pro- 
vide as follows: 

“Sec. 118. A member may designate as beneficiary any one or more 
persons of any of the following classes, viz.: Families, heirs, blood rela- 
tives, affanced husband or affianced wife, or persons dependent upon the 
member. It is expressly prohibited by the statutes under which this society 
is organized, to designate as a beneficiary, ‘a friend, creditor, or trustee,’ 
not above contemplated. No will, codicil or other legal testament, shall be 
permitted to control the distribution of the fund or affect the right of a 
beneficiary as named in any certificate issued by this society. * * *” 

“Sec. 119. If a member desires to change his beneficiary or benefici- 
aries, named in his certificate, he shall indicate the same in the blanks as 
provided on the back of his certificate, inserting and signing his name in 
full, ink, just as written in the face of his certificate, and inserting the full 
name or names of his new beneficiary and relationship thereof. His signa- 
ture must be attested by the scribe of his court, and he shall pay the fee 
of 50 cents to the scribe who shall forward said fee together with the cer- 
tificate to the Supreme Scribe, for the approval and official indorsement of 
said change. No change in beneficiary or beneficiaries will be approved, 
unless said beneficiary or beneficiaries come within the provisions of the 
preceding section.” 

It is further alleged, in substance, among other things, that on May 
2 1900, said Laura I. Lammedee died, and the insured thereafter, on Janu- 
ary 10, 1910, by his written change of beneficiary, designated Jane Lam- 
medee as tHe beneficary under said certificate; that on October 13, 1914, 
said Jane Lammedee died ,and thereafter on November 14, 1914, said in- 
sured executed his written change of beneficiary, designating said Louis, 
George, and Glen Heinzman, as beneficiaries under said certificate, which 
said written change of beneficiary is as follows (here follows copy of same 
instrument set out in former opinion of this court, and designated “change 
of beneficiary”); that said written change was attached to the back of 
said certificate, and was executed by the insured signing his name in ink, 
as it appears on the face thereof, and by inserting in said written change the 
full names of the new beneficiaries; that the signature of the insured 
thereto was duly attested by the scribe .of the court of said Supreme Tribe 
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of which the insured was a member, and the insured paid said scribe the 
required fee of 50 cents, in order to effect such change; that the insured 
thereupon executed the following written request for a change of bene- 
ficiary in his certificate (here follows copy of the request, bearing date of 
November 20, 1914, set out in former opinion of this court); that said local 
scribe thereupon forwarded said fee and written request, together with the 
insured’s certificate, and the instrument attached thereto, making a change 
in the beneficiary, to the Supreme Scribe of the insurer for the approval 
and official indorsement of such change; that the said Louis, George, and 
Glen Heinzman were ‘each minors at the time of such change of beneficiary, 
and, during all the time until his death, were dependent on him in this: 
That their parents were wholly without property, and during a great por- 
tion of the time were unable to procure work; that they had no means or 
income with which to support and educate their said children; that said 
decedent, prior to the time he named them as beneficiaries in his said cer- 
tificate, and continuously thereafter until his death, contributed to their 
support and education by purchasing for each of them food, clothing, and 
school books, and paying other expenses incident thereto; that said children 
would not have had sufficient food and clothing for their support, and 
would not have been able to attend the public schools, without the aid 
furnished them by the insured, as their parents could not make the neces- 
sary provisions therefor; that, by reason of the facts alleged, said children 
were continuously dependent upon the insured for their support and educa- 
tion; that all of said children were living in the homes of their parents, 
and the insured made his home with the parents of George and Glen Heinz- 
man; that said Louis Heinzman was a nephew of the insured, and his 
parents were having domestic trouble and were estranged at the time said 
change of beneficiary in said certificate was made, as the insured at the time 
well knew; that after the insured had executed said written instrument, in 
which he had named said children as beneficiaries, and before the Supreme 
Scribe had approved such change, the insured died; that prior to his death 
he did all things necessary on his part to be done, as required by the by- 
laws, rules, and regulations of the insurer, and by the statutes of the state 
of Indiana, in order to perfect said change of beneficiary. Prayer that the 
$1,500, paid into court by said Supreme Tribe on said certificate, be paid 
to appellant as guardian for the benefit of his said wards. Appellee filed 
a demurrer to this amended cross-complaint for want of fact, which was 
sustained. Appellant refusing to plead further, judgment was rendered 
against him, and this appeal followed. 

[1] It will be observed that the cross-complaint under consideration 
alleges that said Supreme Tribe of Ben Hur, which issued the certificate of 
insurance in suit, was a fraternal berfefit society. It is well settled that the 
beneficiaries named in such certificates may be changed by the members to 
whom they are issued, free from all limitations or restrictions, except 
those imposed by law, or such as are imposed by the articles of incorpo- 
ration or the by-laws of the society, or by the terms of the certificates 
themselves. In other words, since the provision of any statute affecting 
such a certificate, as well as the articles of incorporation and by-laws of the 
association, become a part of the contract of insurance, the general rule 
may be said to be that the holder of such a certificate has the right to 
change the beneficiary named therein, unless the contract provides to the 
contrary. Masonic, etc., Society v. Burkhart (1886) 110 Ind. 189, 10 N. E. 
79, 11 N. E. 449; Presbyterian, etc., Fund v. Allen (1886) 106 Ind. 593, 
7 N. E. 317; Holland v. Taylor (1887) 111 Ind. 121, 12 N. E. 116; Milner 
v. Bowman (1889) 119 Ind. 448, 21 N. E. 1094, 5 L. R. A. 95; Mason v. 
Mason (1902) 160 Ind. 191, 65 N. E. 585; Bunyan v. Reed (1904) 34 Ind. 
App. 295, 70 N. E. 1002; Carpenter v. Knapp. 101 Iowa, 712, 70 N. W. 
764, 38 L. R. A. 128; Martin v. Stubbings, 126 Ill. 387, 18 N. E. 657, 9 





Life] Heinzman v. Whiteman. 717 


Am. St. Rep. 620; Delaney v. Delaney, 175 Ill. 187, 51 N. E. 961; Royal 
Arcanum v. Behrend, 247 U. S. 394, 38 Sup. Ct, 522, 62 L. Ed. 1182,:1 A. 
L. R, 966. 

[2] It is clear that, where no mode for making a change in the bene- 
ficiary is prescribed, the same may be effected in any way the insured may 
choose, so long as he expresses a clear intent to make the change. 29 Cyc. 
130; 14 R. C. L. 1390. However, where the mode is precribed, it must be 
followed as a general rule, in order to render such change effective. This 
is true whether the right involved exists by reason of a reservation in the 
insurance contract, or by reason of the absence of a vested interest in the 
beneficiary, as is the case in mutual benefit certificates. Mutual Life Ins. 
Co. v. Guller (1918) 68 Ind. App. 544, 119 N. E. 173, and cases cited; 
Modern Brotherhood vy. Matkovitch (1913) 56 Ind. App. 8, 104 N. E. 795; 
Masonic, etc., v. Burkhart, supra; Neary v. Metropolitan, etc., Co., 92 
Conn, 488, 103 Atl. 661, L. R. A. 1918F, 306. 

[3-5] The following, however, are often cited as exceptions to the 
general rule stated above: 


“1. If the society has waived a strict compliance with its own rules, 
and in pursuance of a request of the insured to change the beneficiary, has 
issued a mew certificate to him, the original beneficiary will not be heard to 
complain that the course indicated by the regulation was not pursued. 
2. If it be beyond the power of the insured to comply literally with the 
regulations, a court of equity will treat the change as having been legally 
made. 3. If the insured has pursued the course pointed out by the laws of 
the association, and has done all in his power to change the beneficiary; 
but, before the new certificate is actually issued, he dies, a court of equity 
will decree that to be done which ought to be done, and act as though the 
certificate had been issued.” 29 Cyc. 133; Modern Brotherhood v. Matko- 
itch, supra; Thomas v. Locomotive, etc., Ass’n, 191 Iowa, 1152, 183 N. W. 
628, 15 A. L. R. 1240; Modern Woodmen v. Headle, 88 Vt. 37, 90 Atl. 893, 
L. R. A. 1915A, 580; Independent Foresters v. Keliher, 36 Or. 501, 59 Pac. 
324, 1109, 60 Pac. 563, 78 Am. St. Rep. 785. 


[6] It will be observed that section 118 of the by-laws of the insurer 
designates the classes of persons who may be made beneficiaries in the 
certificates issued to its members, and section 119 thereof provides the 
method by which a-change of beneficiaries may be made, and, by fair im- 
plication, makes the same subject to the approval of the insurer, to be 
indorsed on the certificate. However, we do not mean to hold that, under 
its provisions, such approval could be arbitrarily withheld. Sanborn v. 
Black, 67 N. H. 537, 35 Atl. 942. It is not disclosed by the cross-complaint 
that the insurer approved the change in the beneficiary in question, but it is 
expressly alleged, that, after the execution of the instrument by which ap- 
pellant’s wards were named as beneficiaries, and before the Supreme Scribe 
of the insurer approved the same, the insured died. It thus becomes obvi- 
ous that, unless the principle involved in the third exception to the general 
rule stated above is applicable, the attempted change of beneficiary under 
consideration was ineffective. It will be observed that said section 119 of 
the by-laws provides specifically what the insured shall do in order to 
effect such change, and then concludes by stating that— 


“No change in beneficiary or beneficiaries will be approved unless said 
beneficiary or beneficiaries come within the provisions of the preceding 
section.” No. 118, set out above. 


We are of the opinion that it sufficiently appears that the insured did 
all that he was required to do, in order to effect the change in the benefi- 
ciary upon which appellant relies, and that his wards are entitled to the 
benefit of the third exception to said general rule, provided they are mem- 
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bers of some one or more of the classes of persons named in said section 
118 of the by-laws, as being eligible to such appointment. 

[7] It will be observed that appellant has not alleged in his cross- 
complaint facts which show that his said wards were members of the fam- 
ily of the insured, or that they were his heirs or blood relatives. No one of 
them could have been his affianced wife, and hence, if they were not de- 
pendent upon him, within the meaning of that term, as used in said sec- 
tion 118 of the insurer’s by-laws, they cannot be said to be members of a 
class eligible to appointment as beneficiaries in the certificate in suit. The 
term “dependent” cannot be said to have a strictly uniform meaning, which 
can be ascribed to it under all circumstances. In determining the meaning 
to be given it in cases involving fraternal benefit insurance, courts have 
referred to the benevolent purpose sought to be attained, viz.: To enable 
their members to protect their families and others to whom they are un- 
der some obligation to support. The following statement, explaining the 
meaning of the term when used in an insurance certificate issued by such 
an association, has often been quoted with approval: 


“Trivial or casual, or perhaps wholly charitable assistance, would not 
create a relation of dependency, within the meaning of the statute or by- 
laws. Something more is undoubtedly required The beneficiary must be 
dependent upon the member in a material degree for support, or mainte- 
nance, or assistance, and the obligation on the part of the member to fur- 
nish it must, it would seem, rest upon some moral or legal or. equitable 
grounds, and not upon the purely voluntary or charitable impulses or dis- 
position of the member.” McCarthy v. Supreme Lodge, etc., 153 Mass 
314, 26 N. E. 866, 11 L. R. A. 144, 25 Am. St. Rep. 637. 

In many cases the rule is stated to be: 

“That dependency must rest upon some moral, legal, or equitable 
ground, and not on favor, caprice, or whim, which may be cast aside with- 
out violating any legal or moral obligation.” New England Order, etc., v. 
Sylvester, 116 Me. 1, 99 Atl. 655, L. R. A. 1917C, 925, and cases there cited. 


The court, after stating the rule as above quoted, and citing cases sus- 
taining the same adds the following, with a citation of other cases: 


“This rule is supported by the general run of authority, although not 
all the cases use the same phraseology.” 


To the cases there cited we add the following to the same effect: 
Whiteman v. Heinzman (1919) 72 Ind. App. 365, 124 N. E. 405, 126 N. E. 
245; Fuller v. Supreme Council, etc. (1916) 64 Ind. App. 49, 115 N. E. 
372; Sovereign Camp, etc., v. Noel, 34 Okl. 596, 126 Pac. 787, 41 L. R. A. 
(N. S.) 648; 14 R. C. L. 1386. The meaning of the term “dependent,” 
above indicated, was adopted by this court, on the former appeal of this 
cause, and we find no reason to change our views in that regard. Turning 
now to the cross-complaint before us, we find no fact alleged with refer- 
ence to the contributions made by the insured to appellant's wards for their 
support and education, which can be attributed, rightfully, to the discharge 
of any legal or moral duty, or which rested upon equitable grounds. All 
of the acts upon which appellant relies appear. to have been voluntarily 
performed, as the result of charitable impulses, and, under the facts shown, 
could have been discontinued without violating any recognized obligation. 
The cross-complaint, therefore, fails to disclose that the insured, in his last 
effort to change the beneficiary in his certificate, appointed any one who 
was eligible, and hence there is no basis for an application of the third 
exception to the general rule set out above, relating to a compliance with 
the method prescribed for making a change of beneficiaries in insurance 
contracts. 

[8] Appellant, in an effort to have the court reach a different con- 
clusion, cites the fact that he alleges in his cross-complaint that each of his 
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said wards were dependent on said decedent at the time of the execution 
of said change of beneficiary, and during all the time thereafter until the 
insured’s death. He asserts that the statement of this conclusion is suffi- 
cient to show dependency, in the absence of a motion to require him to state 
the facts to sustain the same, under the provisions of section 343a, Burns’ 
1914. We do not agree with appellant in this contention, as it is well set- 
tled that, where a pleading contains both general and ‘specific averments on 
a particular subject, as is true in the instant case, the specific averments 
will control, where they are inconsistent with the general averments. Pills- 
bury, etc., Co. v. Walsh (1915) 60 Ind. App. 76, 110 N. E. 96; Jessup v. 
Hinchman (1922 Ind. App.) 133 N. E. 853. 

[9, 10] Appellant, in a further effort to have the court reach a dif- 
ferent conclusion, asserts that appellee is a mere volunteer, since the in- 
surer does not claim that the attempted change of beneficiary was abortive, 
and, based on this fact, contends that appellee has no standing to question 
such change. Appellee has attempted to answer this contention by citing 
section 121 of the by-laws of the insurer, but we do not find that said sec- 
tion is made a part of the cross-complaint under consideration, and hence 
it cannot be taken into account in determining whether appellants’ demurrer 
thereto should have been sustained. However, we are clearly of the opinion 
that there is another sufficient reason for refusing to give effect to appel- 
lant’s contention, in this, that the insurer’s failure to claim that the last 
effort of the insured to change his beneficiary was abortive, as evidenced by 
its payment of the proceeds of the certificate into court, only had the effect 
of waiving so far as it could do so, any objection it might have made to the 
insured’s failure to appoint an eligible beneficiary, but such waiver could 
not impair rights which may have become vested- upon his death, by reason 
of a failure to make such a change. Knights of Maccabees v. Sackett, 34 
Mont, 357, 86 Pac. 423, 115 Am. St. Rep. 532; Modern Brotherhood v. Mat- 
kovitch (1913) 56 Ind. App. 8, 104 N. E. 795; Modern Woodmen v. 
Healde, supra; Freund v. Freund, 218 lll. 189, 75 N. E. 825, 109 Am. St. 
Rep. 283. Therefore, the insurer’s failure to claim that the attempted 
change of beneficiary in question was abortive does not show that appellee 
is a mere volunteer. 

For the reasons stated, we hold there was no error in sustaining ap- 
pellee’s demurrer to appellant’s second amended cross-complaint. 

Judgment affirmed. 

Dausman, J., dissents. 


i 


GARY NAT. LIFE INS. CO. v. McQUAID. (No. 11454.) 
(Appellate Court of Indiana, Division No. 2. March 9, 1923.) 
138 Northeastern Reporter, 353. 


5. INSURANCE— EVIDENCE AS TO INSURER’S AGENCY CON- 
TRACTS AND INSTRUCTIONS TO AGENTS INADMISSIBLE 
IN ABSENCE OF KNOWLEDGE THEREOF BY INSURED OR 
BENEFICIARY. 


In an action on a life insurance policy, evidence as to defendant’s 
agency contracts and instructions to agents is inadmissible, in the absence 
of evidence that plaintiff or insured had any knowledge thereof. 


(For other cases, see Insurance, Dec. Dig. § 648[1].) © 


6. INSURANCE — EVIDENCE GOING TO EXECUTION OF POL- 
ICY HELD INADMISSIBLE. 
In an action on a life insurance policy, the execution of which was not 
denied by a verified pleading or affidavit, proof of nonpayment of the first 
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premium, defendant’s local agent’s deposition, the material questions and 

answers in which went to the question of execution, and defendant’s agency 

contracts, instructions to agents, and a printed receipt required to be signed 

by its agent to make any advance payment on the premium binding, were 

inadmissible for the purpose of disproving execution of the contract. 
(For other cases, see Insurance, Dec. Dig. § 645[3].) 


Appeal from Superior Court, Lake County; Chas. E. Greenwald, 
Judge. 

Action by Katherine McQuaid against the.Gary National Life Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Frederick C. Crumpacker, Edwin H. Friedrich, and Frank L. Green- 
wald, all of Hammond, for appellant. 
Gavit, Hall & Smith, of Whiting, for appellee. 


Nicuots, C. J. Action by appellee as beneficiary under a life insur- 
ance pelicy which she claims was isstied by appellant insuring the life of 
her husband, Charles W. McQuaid, for $2,000. 

The complaint is in substance as follows: On September 16, 1920, 
appellant duly issued to one Charles W. McQuaid, now deceased, its pol- 
icy of life insurance, by the terms of which it did promise and agree to 
pay to appellee, as the wife of said McQuaid, the sum of $2,000 immedi- 
ately upon receipt cf due- proof of death and interest of claimant while 
said policy was in force. That said insured during his lifetime duly per- 
formed all the conditions of said policy on his part to be performed, and 
died on October 27, 1920. At the time of the issuance of said policy and 
at the time of the death of said insured, appellee was his wife, and there- 
after she gave notice to appellant of his said death, and appellant denied 
all liability under said policy. Wherefore appellee has been damaged in 
the sum of $2,000, with interest thereon from said 27th day of October, 
1920, fer which she demands judgment. 

To the complaint is attached a copy of the application for insurance 
which was on the company’s printed form with necessary blank spaces 
filled in and which included, among other things, provisions that the in- 
surance applied for should not take effect unless the first premium be paid 
and the policy delivered to and accepted by the applicant during his life- 
time and good health; that any payment in advance on account of pre- 
mium should be binding on the company, only in accordance with the 
agent’s receipt therefor on the company’s authorized form. 

In the application was this printed question: “Has the premium for 
the first policy year been paid in advance?” which question was an- 
swered by “C. O. D.” On September 16, 1920, the company issued its pol- 
icy on this application, naming the insured’s wife, the appellee, as benefi- 
ciary. A copy of the policy was also attached. It consists of four pages, 
the first being the company’s agreement to pay the beneficiary the amount 
of the policy upon the death of the insured, subject to the conditions there- 
inafter. On the second page is the recital: 

“This limited payment life policy is issued in consideration of the 
signed application forthe same, which is made a part hereof and copy of 
which is attached hereto, and of the payment for the first year, which is 
term insurance, as follows: Eighty-four and “/1 dollars, made on or be- 
fore the 10th day of September, 1920.” 


Appellant filed answer in four paragraphs, the first a denial, and the 
other three each on the theory that the first premium was not paid and 
therefore there was no liability. Appellee filed demurrer to the second, 
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third, and fourth paragraphs. Appellant confessed this demurrer on the 
ground that they did not state facts sufficient to bar the cause of action 
alleged because the policy recited payment of the first premium, and after- 
wards filed amended. second, third, fourth, and fifth paragraphs of an- 
swer, the second, third and fifth proceeding upon the theory of conditional 
delivery with condition unperformed and the fourth upon the theory of de- 
livery, if at all, by the agent without authority, each of said affirmative 
answers in effect denying the execution of said contract of insurance, and 
none of said paragraphs of answer being verified. The issues were joined 
by appellee’s reply to appellant’s affirmative paragraphs of answer. 

There was a trial by jury, and at the close of the evidence the court, 
upon request of appellee, directed the jury to return a verdict in her favor. 
This verdict was returned accordingly, in the sum of $2,000. Appellant 
filed its motion for a new trial, which was overruled, exception taken, and 
judgment entered upon the verdict, from which this appeal; appellant pre- 
senting the errors hereinafter considered. 

[1, 2] Appellant, in contending that the verdict is not sustained by suf- 
ficient evidence, and that the court erred in directing a verdict for appel- 
lee, says that there is no evidence of the payment of the first premium, no 
evidence of delivery, and no evidence of acceptance by the insured. As 
there was no evidence by appellant admitted that would defeat the policy, 
appellant’s challenge goes to the question as to whether appellee has made 
a prima facie case. As beneficiary, she gave due notice to appellant of the 
death of the insured, and liability was denied. She was in possession of 
the policy, and produced it at the trial, and it was admitted in evidence 
without objection. It was dated September 16, 1920, and recites, as to 
payment, that it is “issued in consideration of the signed application * * * 
and of the payment for the first year as follows: Eighty-four and "/,1. 
dollars, made on or before the 10th day of September, 1920.” Section 370, 
R. S. 1914, provides that where a pleading is founded on a written instru- 
ment may be read in evidence on the trial of the cause without proving its 
execution, unless its execution be denied by pleading under oath, or by an 
affidavit filed with the pleading denying the execution. Construing this 
section, the court in Phoenix Insurance Co. v. Rowe, 117 Ind. 202, 20 N. 
E. 122, says: 


“A failure to deny the execution of an instrument, which is properly 
set out as the foundation of the action, by a pleading under oath, has been 
held to be so far an admission of its execution as to preclude further con- 
troversy on that subject.” 


In Home Insurance Co. v. Gilman, 112 Ind. 7, 13 N. E. 118, there was 
an answer questioning the right of the company’s agent to deliver an in- 
surance policy, and the court says: 


“There was no answer of non est factum, nor was the seventh para- 
graph of answer verified. So far, therefore, as the allegations of the an- 
swer go in denial of the execution of the policy prior to the date of the 
fire, they are immaterial. The answer presented no issue relating to the 
execution of the policy.” 


Other authorities to the same effect are Carver v. Carver, 97 Ind. 497. 
Penn. Mut. Life Ins. Co. v. Norcross, 163 Ind. 379, 72 N. E. 132; Tulley 
v. Citizens’ State Bank, 18 Ind. App. 240, 47 N. E. 850; Isgrig v. Frank- 
lin Natl. Bank, 53 Ind. App. 217, 101 N. E. 398; Commercial Life Ins. Co. 
v. McGinnis, 50 Ind. App. 630, 97 N. E. 1018. Under these authorities, it 
clearly appears that for the purposes of this case the policy in suit was 
duly executed which includes its delivery. Phoenix Ins. Co. v. Rowe, 
supra; Kusler v. Crofoot, 78 Ind. 597. 


46 Vol. LXI. 











| 








1 
if 
i 
H 
f 
i 
i 
i 





722 Insurance Law Journal, Vol. 61. [1923 


[3-6] It is stipulated in the application: 


“That the insurance hereby applied for shall not take effect unless the 
first premium is paid and the policy delivered to and accepted by me dur- 
ing my lifetime and in good health.” 


But the policy involved was delivered in the lifetime of the insured, 
which was the final act of its execution, and it thereby became effective. 
The policy contained an express acknowledgment that the premium had 
been paid. 

In Home Ins. Co. v. Gilman, supra, the court says on page 12 of 112 
Ind., on page 120 of 13 N. E.: 


“The authorities justify the statement, that where a duly authorized 
agent of an insurance company delivers a policy of insurance which ac- 
knowledges on its face that the premium has been paid, such acknowledg- 
ment concludes the company from thereafter denying that the premium 
was paid, for the mere purpose of assailing the legal existence of the pol- 
icy. Insurers are estopped to deny that the contract of insurance attached, 
on account of nonpayment, after the policy has been duly delivered and 
the receipt of the premium duly acknowledged, unless the acknowledgment 
has been procured through mistake or by fraud.” 


What we have said with reference to the execution, with delivery, of 
the policy, applies as well to its acceptance, for there could be no due ex- 
ecution of the insurance contract without its acceptance. 

Appellant contends that it should have been permitted to prove that 
the first premium had not been paid for the purpose of establishing the 
averments of its second and third paragraphs of answer. Except as to an 
averment of fraud in the third paragraph of answer, these paragraphs of 
answer involve only the execution of the policy, and they are not verified. 
To permit proof of the nonpayment of the first premium for the purpose 
of challenging the legal existence of the policy is but to challenge its ex- 
ecution, and under the state of the pleadings appellant is precluded from 
this defense. As to the averment of fraud in obtaining possession of the 
policy, we find no evidence that appellee or the insured obtained such pos- 
session surreptitiously. The instrument itself acknowledging the payment 
of the premium, such fact may not, in the absence of fraud, be contra- 
dicted. Home Ins. Co. v. Gilman, supra. 

Appellant contends that it was error for the court to exclude the de- 
position of witness Estes, local agent of appellant at the time the policy 
was written. This exclusion cannot, in our opinion, be justified under the 


. provisions of section 523, Burns’ R. S. 1914, which provides that— 


“No person who shall have acted as an agent in the making or con- 
tinuing of a contract with any person who may have died, shall be a com- 
petent witness, in any suit upon or involving such contract, as to matters 
occurring prior to the death of such decedent, on behalf of the principal 
to such contract, against the legal representatives or heirs of such decedent, 
unless he shall be called by such heirs or legal representatives.” 


But appellee is not bringing her action herein as an heir or as a legal 
representative, but as a beneficiary in the insurance policy, and hence the 
section relied on by appellee does net apply. Snyder v. Frank, 53 Ind. App. 
301, 101 N. E. 684. But the material questions and answers in such deposi- 
tion go to the question of the execution of the insurance contract, and, as 
such, they were incompetent. Penn. Mut. Life Ins. Co. v. Norcross, supra; 
Home Ins. Co. v. Gilman, supra. There was therefore no error in ex- 
cluding the deposition, under the state of the pleadings in this case. There 
was no error in excluding from the evidence appellant’s agency contracts 
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and instructions to agents. There was no evidence that appellee or the in- 
sured had any knowledge of such contracts or instructions, and in the ab- 
sence of such knowledge, they could not be bound thereby. Lake Shore, 
etc., R. Co. v. Foster, 104 Ind. 293, 4 N. E. 20, 54 Am. Rep. 319; King v. 
Edward Thompson Co., 56 Ind. App. 274, 104 N. E. 106. Further, such 
evidence, together with the printed receipt, were only for the purpose of 
determining the execution of the contract, and for that reason were not 
admissible under the pleadings. 

In Isgrig v. Franklin National Bank, supra, there was involved the 
execution of a promissory note. An answer to that effect was not verified. 
The course of procedure at the trial was much like that of the instant 
case. Appellee introduced the note in evidence, proved reasonable attor- 
ney'’s fees, and rested. Appellant offered evidence to prove his answer, to 
which appellee objected, and the court ruling on the same, stated that, un- 
der the pleadings, the excution of the note was not in issue. At the con- 
clusion of the evidence the court on motion of appellee directed the jury 
to return a verdict for appellee. This court, sustaining the trial court, 
says: 

“The evidence introduced by plaintiff made a prima facie case in its 
favor. Unless there was some evidence introduced by the defendant tend- 
ing to rebut the prima facie case thus made, or tending to establish an af- 
firmative defense, the court committed no error in directing a verdict for 
the plaintiff. As the answer was nct verified, no issue in relation to the ex- 
ecution of the note was presented.” 


We find no error. 
Judgment affirmed. 


SALVIDGE v. MUTUAL LIFE INS. CO. OF NEW YORK. 
(No. 34945.) 


(Supreme Court of Iowa. Feb. 6, 1923.) 
191 Northwestern Reporter, 862. 


1. INSURANCE—INSURER MAY MAKE LOAN TO INSURED ON 
SECURITY OF ASSIGNED LIFE POLICY. 


An insurer may lean money to its policy holder on the security of an 
assignment or deposit of the policy, and the right to make such secured 
loan implies the right to subject the security to payment of the loan in 
case of default. 


(For other cases, see Insurance, Dec. Dig. § 17914.) 


2. INSURANCE—NO UNDUE ADVANTAGE EXERCISED OVER 
INSURED IN CANCELING POLICY. 


Where insurer made a loan to insured in the amount of the policy’s 
cash surrender value, the note and contract providing that on failure to 
pay the loan when due or in the event of nonpayment of interest required 
for its renewal or extension, insurer could cancel the policy as of the date 
of default and apply the surrender value to the payment of the loan and 
the remainder to parties entitled thereto, cancellation of the policy after 
default in payment of interest on the loan held not exercising undue ad- 
vantage over insured. 


(For other cases, see Insurance, Dec. Dig. § 17914.) 
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3. INSURANCE — DEFENSE OF CANCELLATION OF POLICY 

WAS IN EFFECT A PLEA OF PERFORMANCE. 

In action on a life insurance policy, a defense that policy provided 
that the company, on assignment thereof, would loan insured money not to 
exceed a certain amount on condition that premiums were paid to the end 
of the policy year, and that company loaned insured the amount of the 
surrender value, taking the policy as collateral security, and that insured 
failed to pay the loan or interest therecn, and insurer canceled the policy 
as provided by the contract and note, was not a plea of forfeiture of the 
policy, but was in effect a plea of performance of the contract. 


(For other cases, see Insurance, Dec. Dig. § 179%.) 


4. INSURANCE — ASSIGNMENT OF POLICY TO COMPANY 
HELD VALID, THOUGH NOT SIGNED BY INSURED’S WIFE; 
“PERSONAL PROPERTY WHICH MAY BE HELD EXEMPT 
BY HEAD OF FAMILY.” 

An assignment of a life insurance policy to secure a loan, from insurer 
to insured, made pursuant to the terms of “personal property which may be 
held exempt from execution by the head of a family,” and the signature of 
the insured’s wife thereto is not necessary to its validity. 


(For other cases, see Insurance, Dec. Dig. § 179%.) 


5. INSURANCE—INSURER NOT ESTOPPED FROM SETTING UP 
DEFENSE OF PERFORMANCE ON ACCOUNT OF DEMAND 
FOR DEATH PROOFS FROM ADMINISTRATOR. 

Where a life insurance policy had been canceled by insurer for insured’s 
failure to pay a loan or interest thereon and after the widow made proofs 
of death and sent them to insurer’s agent, notification by agent that proofs 
should be made by the administrator, and that on receipt of same by the 
agent they would be forwarded to the home office, did not estop insurer 
from pleading a defense of cancellation for default in policy loan; the re- 
quirement that the proofs be made by the administrator instead of the 
widow being only a reasonable requirement for the safety of insurer. 


(For other cases, see Insurance, Dec. Dig. § 396[5].) 


6. INSURANCE — RULE THAT PLEA OF FORFEITURE IS 
WAIVED BY FAILURE TO MAKE TIMELY CLAIM DOES 
NOT APPLY WHERE ISSUE IS AS TO PERFORMANCE. 


The rule that a plea of forfeiture of a policy is waived by failure to 
make a timely claim thereon does not apply with equal force where the is- 
sue involves no more than the substantial performance of a contract obli- 
gation. 


(For other cases, see Insurance, Dec. Dig. § 371.) 


Appeal from District Court, Franklin County; R. M. Wright, Judge. 

Action at law to recover upon a policy of life insurance. Trial to the 
court without a jury. Judgment for defendant, and plaintiff appeals. Af- 
firmed. 


John. M. Hemingway, of Hampton, for appellant. 
Deacon, Good, Sargent & Spangler, of Cedar Rapids, and Clock & 
Saley, of Hampton, for appellee. 


Weaver, J. On June 19, 1900, the defendant issued to Gorham T. 
McCrillis its policy of life insurance by which it undertook to pay to said 
McCrillis his executors or assigns the sum of $1,000 on satisfactory proof 
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of the death of said insured during the continuance of said policy upon 
the following condition; The annual premiums of $48.61 shall be paid in 
advance on the delivery of the policy, and thereafter every year during 
the continuance of the contract, or unt the premiums for 10 full years 
shall have been duly paid to the company. It was further provided, among 
other things, that the first distributive share of surplus shall be apportioned 
to this policy at the expiration of 20 years from its date, and subsequent 
distributions shall be made annually in cash during the continuance of the 
policy. The petition alleges that the said Gorham T. McCrillis did pay 
said premiums as required by the contract until the same were fully and 
completely discharged; that thereafter, on February 26, 1921, said insured 
person died; that plaintiff is the duly appointed administrator of his estate, 
and as such has furnished the company with due proofs of the death of 
said insured person. 

Answering the petition, the defendant admits the issuance of the pol- 
icy, but denies any liability thereon to the administrator of the insured; 
such denial of liability being predicated upon the following alleged facts. 
The policy contains a provision that, after the contract shall have been in 
force three full years, the company will, upon assignment of such policy 
as security, lend to the insured a sum of money not to exceed a specified 
limit on condition that the annual premiums shall be fully paid to the end 
of the policy year in which such loan falls due, and that in any settlement 
of the policy all outstanding indebtedness to the company must be paid. 
It is further alleged that, pursuant to said terms of the contract, the com- 
pany did on November 26, 1918, lend to the insured the sum of $514, in 
consideration of which said McCrillis made and delivered to the company 
his promissory note for $514, payable June 19, 1919, and assigned and de- 
posited the policy with it as collateral security; that by the terms of said 
note and contract, on failure to pay said indebtedness when due, or in the 
event of nonpayment of the interest required by the company for its re- 
newal or extension, the company may, without further notice or demand, 
cancel the policy as of the date of the default and apply the surrender 
value of the policy to the repayment of the loan and pay the remainder, if 
any, to the parties entitled thereto. It is further alleged that payment of 
said loan was extended to and became due December 19, 1920, but, the in- 
sured having failed to make such payment of principal or interest, the com- 
pany, acting upon the terms of the contract, did on January 20, 1921, can- 
cel said policy as of December 20, 1920; that the surrender value of said 
policy was then $528, of which sum $514 was applied to the repayment of 
the loan, and the remainder of $14 has been tendered to the plaintiff and 
is now brought into court for plaintiff’s use. 

Replying to said answer, plaintiff denies that any valid assignment of 
the policy to the company was ever made, and alleges that defendant never 
notified the insured of the forfeiture or cancellation of the policy, and 
never paid or offered te pay the excess of the surrender value of the pol- 
icy until after the death of the insured. Further replying, it is alleged 
that, upon being notified of the death of the insured, the company requested 
or demanded of the widow of said McCrillis and the plaintiff administra- 
tor of his estate that they cause formal proofs of his death be supplied; 
that on compliance with said demand the administrator did incur trouble 
and expense in preparing and furnishing such proofs, and not until this 
was done did the company set up any claim of the forfeiture of the policy, 
and because thereof it is alleged that said defense was waived, and defend- 
ant is barred and estopped to plead or rely thereon. 

The issues thus joined were tried to the court which found for the 
defendant and judgment for costs entered against the plaintiff. 

I. There is but little conflict of evidence relating to the matter in con- 
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troversy. The real dispute between the parties relates rather to the legal 
effect of admitted facts. It should be said at the outset of this discussion 
that the policy sued upon provides, in substance, that it shall be treated as 
a New York contract. In our view this provision and its validity are not 
of vital importance, and the judgment appealed from is readily sustain- 
able on general principles of the common law applicable to insurance con- 
tracts. 

{1] There is nothing in the law of this state which forbids or invali- 
dates an agreement in an insurance policy by which the insurer may make 
a loan of money to its policy holder on the security afforded by an assign- 
ment or deposit of such policy. The right to make such loan upon such 
security implies the right to subject that security to the payment of the 
loan in case of default in payment, and any reasonable agreement or con- 
dition to accomplish that end is and should be enforceable in any court of 
competent jurisdiction. In saying this it is not necessary to hold that the 
court will uphold and enforce inequitable or oppressive forfeitures or 
penalties, but, in the absence of any showing of that character, there can 
be no reasen for denying to the parties the right to fix the terms of the 
agreement between them. 

[2] Turning now to the case at bar, it appears that the so-called for- 
feiture or cancellation of the policy is an arrangement or settlement by 
which the insured is paid the full surrender value of his insurance, so much 
thereof as is necessary being applied to payment of the loan of which he 
has had the benefit, and the remainder or surplus, if any, being paid him in 
money. Had McCrillis not been indebted to the company, and on the date 
named had concluded for any reason not to carry his insurance any longer 
and applied to the company to surrender his pelicy, he would have been 
entitled to receive neither more nor less than he did in legal effect receive 
by the cancellation of his policy. In a business sense it may have been 
unwise for him to permit himself to be so defaulted, but there was nothing 
in the agreement contrary to sound principles of public policy. Counsel 
seek to bring the case within scope of the rule by which a mortgagor's 
right of redemption cannot be effectually waived by any agreement or 
stipulation at the time the instrument is made, even though embodied in 
the writing itself, but the authorities referred to are not in point either in 
fact or in principle. It appears to have been the custom and practice of 
the defendant to renew or extend loans to policy holders for stated periods 
upon payment of premiums and interest due. If a default was made on 
the due date, 32 days’ grace was allowed, and if at the end of that period 
payment had not been made, a cancellation of the policy was entered, after 
which opportunity was still offered the policy holder for reinstatement 
upon payment of the interest due and furnishing a physician’s certificate 
of health. The testimony shows without dispute that McCrillis did not 
make the payment of interest due December 19, 1920, which payment was 
a contract condition of his right to an extension of the loan. On or near 
the last of the 31 days of grace he sent defendant his personal check on a 
local bank for the sum due, but the check was dishonored for want of funds 
to meet it. Following its usual methods in such business and the terms of 
the contract embodied in the policy and loan agreement, the company can- 
celed the policy, making proper entry thereof upon its record. Notice of 
this action was at once given the insured, together with an urgent invita- 
tion to reinstate his insurance by complying with the usual condition of 
payment of the defaylted interest and furnishing a health certificate. This 
was not done, and, while the correspondence between the insurer and in- 
sured upon this subject was still in progress, McCrillis committed suicide. 
The fact of suicide is not pleaded or relied upon as a defense, and is ma- 
terial only as a circumstance explanatory in some degree of the general 
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situation out of which this litigation has arisen. It appears, therefore, 
that McCrillis was accorded the full benefit of his contract, and no snap 
judgment was taken or undue advantage exercised over him on part of the 
company. He must have known that by paying the comparatively trifling 
sum of $12.85 interest his loan would be extended another six months, and 
that failure to do so was tantamount to an election on his part to surrender 
his policy and to accept its surrender value in discharge of the company’s 
obligation thereunder. There is no allegation or proof that he was not then 
of sound mind or was incapable of understanding the legal effect of his de- 
fault. We can conceive of no sound theory upon which the defendant can 
be deprived of its right to rely and act upon the terms of its contract ac- 
cording to the clear import of the language empleyed. 

[3] Concluding this branch of the discussion, we desire to emphasize 
by repetition the proposition that the defense presented by the company is 
not a plea of forfeiture of the policy sued upon. It is in effect a plea of 
performance of the contract between the parties. 

[4] II. This conclusion or result is not to be avoided by the plaintiff's 
plea that the life insurance was exempt from the claims of creditors, and 
that to make its assignment valid it should have been executed by both the 
insured and his wife. Possibly, though we do not so decide, the statute 
upon which appellant relies (Code, § 2906) would be applicable if the 
assignment had been made to secure a creditor other than the insurer, but 
in this case the right to thus deal between the insurer and insured is re- 
served in the very instrument by which the insurance is created, and the 
interest which the wife acquires by such policy is necessarily subject to its 
terms. For the purpeses of this case it is sufficient to say that such an 
assignment made pursuant to the terms of the contract is not an assign- 
ment of “personal property which may be held exempt from execution by 
the head of a family,” and the signature of the wife thereto is not neces- 
sary to its validity. 

[5] III. Nor dees the record sustain the plaintiff's plea of waiver and 
estoppel against the defendant. After the death of McCrillis the admin- 
istrator caused the widow to make out proofs of said death and send them 
to the agent at Des Moines. Being notified that the proofs should be made 
by the administrator, and that upon receipt of such proofs by the agent 
they would be forwarded to the home office at New York for its consid- 
eration, such amended proof was made, and the company responded thereto 
to the effect that the policy had been canceled as afcresaid in the lifetime 
of the insured. The requirement by the company that the proofs be made 
by the administrator instead of the widow was only a reasonable require- 
ment for the safety of the insurer. The refusal of a demand made upon 
it by an unauthorized party ought not to be held a waiver or estoppel of its 
right to plead any defense which might be raised to a demand or suit by 
one clothed with the legal right to make it. 

[6] Again we remark that the reason for the rule established by the 
precedents cited by appellant to the effect that a plea of forfeiture of a 
policy is waived by failure to make a timely claim has its origin in the re- 
luctance of the courts to enforce forfeitures, and does not apply with equal 
force where the issue involves no more than the substantial ‘performance 
of a contract obligation. 

[7] This action is at law, and, in so far as it turns upon questions of 
fact, the findings of the trial court have the force and effect of a verdict by 
a jury. The issues seem to have been fairly tried, and the record dis- 
closes no reversible error. 

The judgment of the district court is therefore affirmed. 

Preston, C. J., and Stevens and De Graff, JJ., concur. 
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BROTHERHOOD OF AMERICAN YEOMEN v. SHINE ert at. 
(No. 35521.) 


(Supreme Court of Iowa. June 22, 1923.) 
194 Northwestern Reporter, 362. 


1. INSURANCE — “LEGAL HEIRS” USED IN INSURANCE POL- 
ICY OR BENEFIT CERTIFICATE TO DESIGNATE BENEFI- 
CIARY INCLUDE SURVIVING SPOUSE. 


By the express terms of Code, § 3313, “legal heirs” used to designate 
the beneficiary of a life insurance policy or benefit certificate, where no 
contrary intention is expressed, includes the surviving spouse of insured. 


(For other cases, see Insurance, Dec. Dig. §§ 583[2], 773.) 


2. INSURANCE — IN CLAUSE DESIGNATING BENEFICIARY, 
THE WORDS “RELATED TO HIM ———” HELD NOT LIM- 
ITATION ON WORDS “LEGAL HEIRS” OF POLICY. 


In clause designating beneficiary, reading “to be paid to legal heirs 
related to him as .”’ the words “related to him ” did not so 
limit the words “legal heirs” as to express an intent contrary to the con- 
struction under Code, § 3313, of the words “legal heirs” to include the sur- 
viving spouse of insured. 

(For other cases, see Insurance, Dec. Dig. § 773.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Legal Heirs.) 


3. INSURANCE — STATUTE AS TO SHARE OF SURVIVING 
SPOUSE AS “LEGAL HEIR” OF INSURED CONSTRUED. 
Under Code, § 3313, providing that “legal heirs” as a designation of 

beneficiary of a life insurance policy shall include the surviving spouse un- 

less the policy expresses a contrary intent, and that the share of such sur- 
vivor in the proceeds of the policy shall be the same as that provided by 
law for the distribution of personal property of intestates, the amount 
that the survivor takes is determined by Code, §§ 3362, 3366, 3380 (Code 

Supp. 1913, § 3379) ; that is, by determining what share the survivor would 

take had the proceeds been a part of the personal property of an intestate, 

and in so determining the amount it makes no difference whether insured 
died testate or intestate. 
(For other cases, see Insurance, Dec. Dig. § 793.) 








Appeal from District Court, Webster County; Sherwood A. Clark, 
Judge. 

Action upon a bill of interpleader. The plaintiff admits its liability on 
a certain certificate of life insurance. The mother of the insured claims 
to be entitled to the proceeds of said insurance. The surviving widow also 
claims the proceeds of said certificate in her’ own right. Proper issues 
were made between the parties. The court entered a decree in favor of 
the widow, and the mother of the insured appeals. The mother is referred 
= as the appellant and the widow as if she were the sole appellee. Af- 
rmed. 


Kelleher & Mitchell, of Fort Dodge, and Ralston & Shaw, of Poca- 
hontas, for appellant. 
H. W. Pitkin, of Sioux City, and J. F. Oliver, of Onawa, for appellee. 
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FaviLte, J. The Brotherhood of American Yeomen is a fraternal 
benefit association. On or about January 12, 1907, said association issued 
to the decedent, Matt J. Shine, its benefit certificate in the sum of $3,000. 
At that time Shine was a single man, and he subsequently married the ap- 
pellee. He died testate on the 29th of July, 1922. His father had prede- 
ceased him. His mother, the appellant, survived. He left no children. 

[1] I. Upon the foregoing state of facts, the first question in the case 
is: who are the beneficiaries designated in the certificate as “legal heirs re- 
lated to him as mo 

At an early day it was held by this court that the widow of a decedent 
is not an heir. Blackman v. Wadsworth, 65 Iowa, 80, 21 N. W. 190. This 
decision has been subsequently adhered to in PhiJlips v. Carpenter, 79 Iowa, 
600, 44 N. W. 989; Kuhn v. Kuhn, 125 Iowa, 449, 101 N. W. 151; Braun 
v. Mathieson, 139 Iowa, 409, 116 N. W. 789; In re Estate of Noble, 194 
Iowa, 733, 190 N. W. 511; and other cases. 

In Phillips v. Carpenter, supra, we considered a life insurance policy 
which was made payable to the “legal heirs” of the insured. We held that 
the widow of the insured did not come within the term “legal heirs.” This 
was in 1890. After the decision in that case the Legislature enacted sec- 
tion 3313 of the Code of 1897, which is as follows: 


“The words ‘heirs,’ or ‘legal heirs’ or other equivalent words used to 
designate the beneficiaries in any life insurance policy or certificate of 
membership in any mutual aid or benevolent association, where no con- 
trary intention is expressed in such instrument, shall be construed to in- 
clude the surviving husband or wife of the insured, and the share of such 
survivor in the proceeds of such policy or certificate made payable as afore- 
said shall be the same as that provided by law for the distribution of the 
personal property of intestates.” 





The policy in suit comes within the express terms of this section of 
the statute. It is not made payable to the estate of the decedent, as in the 
case In re Estate of Ensign, 181 Iowa, 1081, 165 N. W. 319. It is made 
payable, by its terms, to the “legal heirs” of the insured. The statute above 
quoted expressly provides that the words “legal heirs” used to designate 
the beneficiary in a certificate of membership in any mutual aid or benefi- 
cial association, where no contrary intention is expressed in such instru- 
ment, shall be construed to include the surviving husband or wife of the 
insured. 

In Thompson v. Insurance Co., 161 Iowa, 446, 143 N. W. 518, we had 
before us an insurance policy payable to “the heirs at law” of the insured. 
The question arose as to whether the surviving widow could take under the 
said policy as an heir in view of the provisions of section 3313 of the Code. 
We said: 

“Though awkardly worded, the manifest design of the Legislature is 
plain. If the indemnity is payable to the heirs of the insured, his surviving 
spouse is included as an heir.” 


We also said: 

“The provision evidently was designed to obviate the ruling in Phil- 
lips v. Carpenter, 79 Iowa, 600, that, in the absence of statute directing oth- 
erwise, the term ‘heirs’ does not include the widow.” 


Under the plain terms and provisions of this statute there is no escape 
from the conclusion that the words “legal heirs” used to designate the ben- 
eficiary in any life insurance policy or certificate of membership in any 
mutual aid association must be construed to include the surviving spouse 
of the insured. To hold otherwise would be to ignore the express lan- 
guage of the statute. 
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We therefore hold that the appellee, being the surviving widow of the 
insured, is within the terms of the designation in the certificate as the ben- 
eficiary of the insured as his “legal heirs.” 

[2] II. It is to be noticed, however, that in said statute, section 3313, 
it is provided that the term “legal heirs” in describing the beneficiary in a 
life insurance policy, or certificate, shall be construed to include the sur- 
viving spouse,’ and also provides that such is the case only “where no con- 
trary intention is expressed in such instrument.” 

It is the contention of the appellant that in the certificate in question 
in this action an intention is expressed contrary to the construction that 
would include the widow-as a legal heir of the insured. This contention 
is based upon the language of the clause in the certificate designating the 
beneficiary which clause is as follows: “To be paid to legal heirs related 
to him as .’ The application for insurance, which was attached to 
and made a part of the certificate, contained the following provision: 





“7. To whom make insurance payable. Legal heirs. 

“8. Relationship. (Beneficiary, according to law, must be a member 
of the family, the husband, wife, relative, legal heirs, legal representative. 
Cannot be estate, fiance or other than list here given.)”’ 





It is contended that the words “related to him as ’ are a limita- 
tion upon the words “legal heirs.” The argument is that the werds “re- 
lated to” as used in this certificate mean only those who have “descended 
from the same common ancestor’ and that the wife is not “related to” the 
husband in a legal sense. 

In Wapello County v. Eikelberg, 140 Iowa, 736, 117 N. W. 978, we 
considered section 2297 of the Code, providing for the care of the insane. 
Said section contains the following: 


“The provisions herein made fer the support of the insane at public 
charge shall not be construed to release the estates of such persons nor 
their relatives from Jiability for their support.” 

We said: 

“As employed in statutes and instruments, the words ‘relation’ or ‘re- 
lative’ are usually construed technically, and to refer to one connected by 
the ties of blood. Cleaver v. Cleaver, 39 Wis. 96 (20 Am. Rep. 30); Wor- 
seley v. Johnson, Atk. 761; Esty v. Clark, 101 Mass. 36 (3 Am. Rep, 320) ; 
Elliott v. Fessenden, 83 Me. 197 (22 Atl. 115, 13 L. R. A. 37); Supreme 
Council Order of Chosen Friends v. Bennett, 47 N. J. Eq. 39 (19 Atl. 785). 
When employed in their generic, as distinguished from their technical, 
sense, however, the words include those cennected by affinity as well as 
consanguinity.” 

We quoted from Lewis v. Mynatt, 105 Tenn. 508, 58 S. W. 857, as fol- 
lows: — 

“There can be no doubt that word ‘relative,’ when employed in a 
strictly technical sense, signifies a relationship by blood enly; but,-as ordi- 
narily used, it includes relationship by affinity, as well as by consanguinity, 
and we are convinced, from a careful study of the act, that those passing 
it had this broader signification in their minds.” 


We said: 

“The lexicographers define the word in harmony with this view, and 
as it is employed in the statute not to create a liability, but to negative any 
intention of releasing from liability by the enactment of the preceding sec- 


tions, we are of the opinion that the word ‘relatives. was intended to be 
understood in the generic, rather than the technical, sense.” 
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In the instant case we are of the opinion that the words “related to” 
are to be construed in their generic rather than in their technical sense. It 
appears that words “legal heirs” were written in the certificate and the. 
words “related to him as ” were a part of the printed form of the 
certificate. It is quite obvious that the clause in the printed policy was 
designed so that the name of some individual could be inserted in the first 
blank (where the words “legal heirs” were written) and that the blank 
after the word “as” should be used to designate the relationship, referring 
to one of the class specified under. paragraph 8 of the application. No per- 
son, however, was designated by name, and the werds “legal heirs” were 
inserted in the first blank instead, and the blank space following the word 
“as” was not filled in. 

We do not think the printed words “related to him as express 
any contrary intent to the one that the certificate should be payable to the 
legal heirs of the insured. As bearing en the question, see Simcoke v. 
Grand Lodge of A. O. U. W., 84 Iowa, 383, 51 N. W. 8, 15 L. R. A. 114; 
Smith v. Knights of Maccabees, 127 Iowa, 115, 102 N. W. 830, 69 L. R. A. 
174; Richey v. Sovereign Camp. W. of W., 184 Iowa, 10, 168 N. W. 276, 
L. R. A. 1918F, 1116; Lewis v. Mynatt, supra; Mattison v. Sovereign Camp, 
W. of W., 25 Tex. Civ. App. 214, 60 S. W. 897. 

[3] III. It is the contention of the appellant that even if the appellee 
is to be held te be a beneficiary under the terms and provisions of said 
certificate of insurance, she is not entitled to recover more than half of the 
amount due under said certificate, and that the remaining half should go to 
the appellant. 

The Legislature not only has provided, by the ‘said section 3313, that 
the words “heirs,” or “legal heirs,’ in such a certificate, or policy, shall 
be construed to include the surviving spouse of the insured, but has fixed 
and designated the share that such survivor shall take in the proceeds of 
such certificate. The language of the statute is as follows: 


” 


“And the share of such survivor in the proceeds of such policy, or 
certificate, made payable as aforesaid, shall be the same as that provided 
by law for the distribution of the personal property of intestates.” 


It is the contention of the appellant that under this provision of the 
statute and the conceded facts in this case, in the event the appellee, as 
surviving spouse of the insured, shall take under said certificate, the share 
of the appellee can in no event exceed one-half of the proceeds of the cer- 
tificate. It is apparent from the language of the last clause of said section 
3313 that it does not provide that the share which a surviving spouse may 
take under a policy of insurance made payable to the legal heirs shall be 
distributed as part of the estate of the insured. The statute points out a 
method by which the share of the surviving spouse, who is designated as 
an heir in the policy of insurance, shall be ascertained. It is to be de- 
termined by an assumption which is in the nature of a legal fiction. The 
“share,” or amount, that the surviving spouse shall take in a certificate, 
which is made payable to “heirs,” or “legal heirs,” is the same as “that 
provided by law for the distribution of the personal property of intestates.” 
Under the provision ef this statute, it makes no difference whether the in- 
sured died testate or intestate. He could not, by the terms of his will, in 
any way effect the disposition of the proceeds of the certificate of insur- 
ance made payable to his legal heirs. Section 3313 merely provides a 
method of ascertaining the share of a surviving spouse where such spouse 
is entitled to participate by virtue of the statute. It is to be ascertained by 
the method provided by law in this state for the distribution of the per- 
sonal property of intestates. How is the personal property of intestates 
distributed ? 
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Section 3362 of the Code provides as follows: 


“The personal property of the deceased not necessary for the payment 
‘of debts, nor otherwise disposed of, shall be distributed to the same per- 
sons and in the same proportions as though it were real estate.” 


Section 3366 provides, in part, as follows: 


“One-third in value of all the legal or equitable estates in real prop- 
erty possessed by the husband at any time during the marriage, which 
have not been sold on execution or other judicial sale, and to which the 
wife had made no relinquishment of her right, shall be set apart as her 
property in fee simple, if she survive him. The same share of the real 
estate of a deceased wife shall be set apart to the surviving husband.” 


Section 3379 of the Code Supp. 1913, provides as follows: 


“If the intestate leaves no issue, the whole of the estate to the amount 
of seventy-five hundred dollars, after the payment of the debts and ex- 
penses of administration, and one-half of all of the estate in excess of said 
seventy-five hundred dollars shall go to the surviving spouse and the other 
one-half of said excess shall go to the parents. If no spouse, the whole 
shall go to the parents.” 


Code, § 3380, provides: 


“If one of the parents is dead the portion which would have gone to 
such deceased parent shall go to the survivor, including the portion which 
would have belonged to the intestate’s spouse, had one been living.” 


Under the express provisions of section 3313, we are required to go to 
these other sections of the statute to ascertain the method by which the 
share of surviving spouse in the proceeds of a policy of insurance of this 
kind is to be ascertained. It is to be ascertained as though the proceeds 
were the “personal property of an intestate.” Had it in fact been the per- 
sonal property of an intestate, it would have all gone to the surviving 
spouse, because the total estate of the insured, it is admitted, did not equal 
the sum of $7,500. The statute merely furnished a rule by which the 
amount of the widow's share is to be ascertained, and that is by reference 
to the statutes, which provide for the devolution of the personal property 
of one who died intestate. 

It is argued that in the instant case the insured did not die intestate, 
but that he left a will, and therefore under our holding in the recent case, 
In re Estate of Noble, supra, the widow cannot take the entire estate. There 
is nothing in the Noble Case at all inconsistent with our conclusion in this 
case. It makes no difference whatever, for the purpose of determining the 
disposition of the proceeds of this certificate, whether the insured died 
testate or intestate. The provision of the statute is not that the proceeds 
are to be distributed thereunder in the event the insured died intestate. 
There is no such limitation at all. The provision is that the policy of in- 
surance is to be distributed in the same manner that the “personal prop- 
erty” of intestates is distributed under the laws of Iowa. The appellant, 
as a beneficiary, takes under the contract of insurance. She is designated 
as a beneficiary by virtue of the language of the certificate, construed in 
the light of the provisions of the statute. The amount, or share, she is to 
take of the proceeds of such certificate, is to be determined in the manner 
designated by the statute; that is, by determining what share she would 
have taken had the proceeds of the insurance policy been a part of the per- 
sonal property of the estate of an intestate. 

Following the method so pointed out by the statute, there is no escape 
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from the conclusidn that the appellee is entitled to the entire proceeds of 
this certificate of insurance. 

The decree of the trial court was correct. It is affirmed. 

Preston, C. J., and Evans, J., concur. 


EE 


GALLOWAY vy. PRUDENTIAL INS. CO. OF AMERICA. (No. 24196.) 
(Supreme Court of Kansas. Feb. 10, 1923.) 
212 Pacific Reporter, 887. 


(Syllabus by the Court.) 

2. INSURANCE — STATEMENT OF APPLICANT FOR LIFE IN- 
SURANCE THAT SHE HAD NO OVARIAN DISEASE AL- 
THOUGH IT EXISTED ACCORDING TO CORRECT MEDICAL 
USAGE HELD NOT MISREPRESENTATION. 


Where an applicant for life insurance who knew she had a retroflexed 
uterus accompanied by painful symptoms stated that she had no uterine 
or ovarian disease proof that according to correct medical usage these con- 
ditions amount to a disease does not necessarily establish fraudulent mis- 
representation on her part. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


3. INSURANCE — FACT THAT APPLICANT FOR LIFE INSUR- 
ANCE TREATED BY OSTEOPATH DURING TIME SHE 
STATED SOLE TREATMENT BY PHYSICIAN HELD NOT 
TO CONSTITUTE FRAUDULENT REPRESENTATION. 


Where an applicant for life insurance, to the question, “On what dates 
and for what complaints have you been attended by a physician during the 
past three years?” answered, “Dr. Watkins, Farmington, Mo.; influenza; 
Jan. 1920,” conclusive proof of fraudulent misrepresentation or conceal- 
ment on her part does not result from the fact that at about the same time 
she had also been treated by another doctor (an osteopath) for the same 
trouble, which was primarily influenza, accompanied by a retroflexed 
uterus. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


4. INSURANCE — STATEMENT BY APPLICANT FOR LIFE IN- 
SURANCE THAT SHE WAS IN GOOD HEALTH NOT FRAUD. 
LENT BECAUSE OF RECEIVING TREATMENT FOR RETRO- 
FLEXED UTERUS SHORTLY PRIOR THERETO. 


Where an applicant for life insurance returned an affirmative answer 
to the question, “Are you now in good health?” fraudulent misrepresenta- 
tion on her part is not necessarily established by the fact that she had 
within a few months received treatment for a retroflexed uterus and had 
been advised that an operative procedure might be required for its correc- 
tion. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Appeal from District Court, Reno Ccunty. 
Action by Bertha C. Galloway against the Prudential Insurance Com- 


2 America. From a judgment for plaintiff, defendant appeals. Af- 
firmed. 
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Vermilion, Evans, Carey & Lilleston and W. E. Stanley, all of Wichita, 
and James H. Guest, of Newark, N. J., for appellant. 
Eustace Smith, of Hutchinson, for appellee. 


Mason, J. Olivia E. Peugh died holding two life insurance policies in 
the Prudential Insurance Company of America, for the benefit of her sister, 
Bertha C. Galloway, who brought this action for their collection. The com- 
pany defended on the ground that material misrepresentations had been 
fraudulently made by the insured in her application. A verdict was re- 
turned in favor of the plaintiff, on which judgment was rendered, and the 
defendant appeals. 

. [1] 1. The pelicies contained the clause that “all statements made by 
the insured shall in the absence cf fraud be deemed representations and not 
warranties,” and the defendant concedes that in order for misrepresentations 
to defeat the plaintiff's claim they must have been fraudulently made. To 
the question in the printed application blank, “Have you ever had uterine or 
ovarian disease?” the answer of the insured was, “No.” This is the repre- 
sentation chiefly relied upon by the defendant as having been willfully false. 
Its principal contention is that the evidence conclusively showed that the in- 
sured at the time had a uterine disease, knew of the fact, and by stating the 
contrary made an intentionally false representation. 

The application was made June 14, 1920. In January of that year a 
doctor examined her primarily for influenza and gave her treatment at vari- 
ous times extending from January 6th to May 25th. She complained of a 
pain in the right side and low down in the back in the lumbar region. The 
doctor described her condition thus: 


“T found the uterus to be misplaced, backward. It was fixed in the sec- 
ond degree, retrodisplacement. I found the uterus slightly to the left of 
the mid line, and to the right of the tubo-ovarian region I found resistance 
and tenderness. The tenderness above described might be attributed to an 
ovarian condition, a tubal-condition, or to some other condition due to the 
displacement of the uterus, or possibly some inflammatory condition in the 
neighboring structures.” 

He acquainted her with these findings, and advised: 


“That she place herself under the care of her home physician, as her 
condition might require an operative procedure to cure her.” 


An osteopathic physician examined and treated her at about the same 
time—“in the late winter of 1920.” He testified that she came to him for 
an examination, primarily for an extremely nervous condition following an 
attack of influenza, and marked constipation; that he “discovered a retro- 
flexed uterus, also lying slightly to the left with an enlarged and hardened 
fundus, also tenderness along the course of the right tube extending to the 
ovary,” gave her treatment for this condition, and “found it necessary to 
raise the uterus and get it back in position and support it with lamb’s wool 
tampons” ; and that she seemed to have a full knowledge of her condition. 
She died November 16, 1920, following an operation, the cause of death be- 
ing thus given in the attending physician’s statement: 


“Inanition following focal fistule which in turn resulted from peritoni- 
tis as result of breaking up adhesions between retroflexed uterus and in- 
; : : ee : > 
testine, removal right ovarian tumor and fibroid on posterior wall of uterus.’ 


The purpose of the operation was to correct the misplacement of the 
uterus, the existence of which she stated to the dector. He testified that— 
The feecal fistule were “caused by breaking up the adhesions that ex- 
isted between the uterus and the bowels, in which the intestines were in- 
jured, making a leak finally that broke through. These adhesions were 
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brought about by a small fibroid that existed in the uterus; I think that is 
what caused the adhesions. I do not think it would be possible for the ad- 
hesions to be caused by a retroflexed uterus against the intestines.” 

It is clear that at the time of her application the insured had a retro- 
flexed uterus and knew of it, but the matter to be determined is whether 
the evidence compelled the conclusion that her trouble was a uterine dis- 
ease and that she knew it was a uterine disease, within the meaning of the 
word as used in the application. The formal definitions of the word “dis- 
ease,” found in the general and technical lexicons, seem broad enough to 
include a dislocated joint or a severed artery. That of Webster’s Interna- 
tional Dictionary is: 


“An alteration in the state of body or of some of its organs, interrupt- 
ing or disturbing the performance of the vital functions, or a particular in- 
stance or case of this.” 


That of Appleton’s Medical Dictionary is: 


“Any departure from, failure in, or perversion of normal physiological 
action in the material constitution or functional intergrity of the living or- 
ganism.” 

The trial court was not asked to define the word and did not do so. A 
retroflexed or backward bent uterus would not seem to be a disease any 
more than a hernia is. The defendant's examining physician, however, tes- 
tified that he would classify a retroflexed uterus as a disease if symptoms 
had developed from it, meaning by symptoms “something that would cause 
the patient some trouble’—‘“that would attract her attention to the condi- 
tion.” On the other hand, two doctors called by the plaintiff said that a 
woman would not necessarily have an ovarian disease if she had “a reflexed 
uterus lying slightly to the left, with an enlarged and hardened fundus, and 
tenderness along the right tube.” There being conflicting evidence on the 
subject, the question whether the insured had a disease was one properly to 
be submitted to and determined by the jury. 

[2] 2. The really vital issue, however, is whether the insured was con- 
clusively proved to have known that her condition amounted to a disease in 
the sense in which the word was used in the application. Assuming that a 
retroflexed uterus which produces symptoms is properly described as a dis- 
ease and is so classified by doctors, it does not at all follow that the insured 
knew of that usage or understood that the expression was employed in that 
sense in the question asked her. Whatever the word may mean when used 
with technical accuracy, to the lay mind it suggests something different 
from a displaced organ, and the distinction based upon the presence or ab- 
sence of symptoms, however sound it may be, is one the knowledge of which 
is not necessarily to be imputed to those unlearned in medical terminology. 

[3] 3. The question in the application, “On what dates and for what 
complaints have you been attended by a physician during the past three 
years?” was answered “Dr. Watkins [the first doctor she consulted], Farm- 
ington, Mo. Influenza, Jan. 1920.” The defendant urges that in omitting to 
name the osteopath, whom she consulted at about the same time, and in 
omitting to refer to the retroflexion of the uterus, the insured necessarily 
practiced fraud upon the company. The question did not, in terms at least, 
call for the number of doctors by whom she had been attended, or their 
names, although the instructions gave a version of it which did, and which 
is repeated in the briefs. It called only for the dates and complaints. The 
services of the two doctors were rendered practically at the same time, and 
it is readily conceivable that she saw no occasion for naming both of them. 
The month named—January, 1920—was that in which Dr. Watkins’ treat- 
ments were begun, and in which six of them were given; he gave daily treat- 
ments from January 30th to February 3d, inclusive, and treatments on Feb- 
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ruary 13th, May 12th, and May 25th. The claim made by the defendant in 
this connection and in others that in order to exercise good faith she was 
bound to make a full disclosure of all facts, even to the extent of volun- 
teering information, is untenable. The medical questionnaire contained 15 
inquiries, several of them subdivided and one of them having 33 subdivi- 
sions. Fraud cannot be attributed to an applicant for supposing that it was 
only necessary to answer the questions asked. The omission to refer to the 
displacement of the uterus is not necessarily inconsistent with good faith. 
The evidence was that the two doctors referred to were consulted primarily 
for influenza or for a condition following influenza, and a physician testi- 
fied that after an attack of “flu” a condition was frequently left like that 
described as ‘“‘a retroflexed uterus lying slightly to the left, with an en- 
larged and hardened fundus, and tenderness along the course of the right 
tube.” Moreover, it is possible, as the plaintiff suggests, that the insured 
understood the word “physician” to apply only to,one in the general prac- 
tice of medicine, conceiving an osteopath not to be covered by the term on 
the theory that he treated. only such troubles as misplacements of various 
kinds, and these by manipulation. However erroneous such a conception 
may be, it would not be inconsistent with good faith. 

[4] 4. To the question, “Are you now in good health?” the appellant 
answered, “Yes,” and this is relied upon as conclusive proof of a fraudu- 
lent intent. She, of course, knew that in a sense she was not in good health 
—in perfect physical condition. But it is entirely possible that she regarded 
the retroflexion of the uterus and the attending symptoms as sequale ot 
the influenza, unpleasant and perhaps requiring even surgical treatment, but 
not of such character as to impair her general health or increase the risk, 
and that she understood “good health” to be so used as not to include mat- 
ters of that sort. The phrase, while positive in form, is in a way a compa- 
rative term—it is not mathematically exact and leaves some latitude for 
opinion. 

[5] 5. The jury were told that if the insured “returned untrue answers 
to material questions, and knew at the time that they were untrue, the law 
implies an intention to deceive; but this implication can be rebutted, and if 
upon a consideration of all the evidence in the case you find that said an- 
swers were made in good faith, with no intention to deceive, then your ver- 
dict will be for the plaintiff.” The defendant complains of the language 
making the implication rebuttable, and insists that if a statement were made 
with the knowledge that it was untrue there should be no recovery by the 
plaintiff. Assuming that a knowingly false answer may sometimes be con- 
clusive proof of fraud, we regard the instruction given as proper in this 
case. Although the jury believed that the statement of the applicant that 
she was in good health was to her knowledge literally untrue, they were 
justified in returning a verdict for the plaintiff if they found that she 
thought the defect in her physical condition was not important enough to re- 
quire a qualification of her answer. An instruction was properly refused 
which made knowledge on the part of the insured that she had a uterine 
trouble equivalent to knowledge that she had a uterine disease. Complaint 
is made of the following instruction as placing the whole emphasis upon 
good faith without defining it, and making no reference to the possibility of 
evasion, fraud, or suppression of facts; we think, however, that it suffi- 
ciently defined the issue: 

“You are instructed that the law does not require an absolutely literal 
interpretation of the provisions in an application and policy of life insurance 
with respect to untruthful answers; and if you find that the said Olivia E. 
Peugh acted in good faith and honestly in making the answers set out above 
and had no purpose to conceal any fact which she would naturally suppose 
was contemplated by the questions, and that the answers were made without 
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fraud or intention to deceive or suppress the facts, then such answers, even 
though not literally true, would not avoid the policies or defeat the liability 
of the defendant thereon. The test is the good faith of the deceased in mak- 
ing the answers she did.” 


Complaint is also made of an instruction that a misrepresentation in the 
application would not be material unless the fact misrepresented actually 
contributed to the death of the insured. The statute provides that— 

“No misrepresentation made in obtaining or securing a policy of insur- 
ance in the life or lives of any person or persons, citizens of this state, shall 
be deemed material or render the policy void unless the matter misrepre- 
sented shall have actually contributed to the contingency or event on which 
the policy is to become due and payable.” Gen. Stat. 1915, § 5290. 

The defendant argues, however, that the applicant’s statement that she 
was in good health, and her omission to tell of her having been treated by 
the osteopath, related to matters of moral risk which could not in any event 
have contributed to her death and therefore were not within the operation of 
the statute. Becker v. Surety Co., 105 Kan. 99, 181 Pac. 549. These mis- 
representations, assuming for the moment that they were such, fell within 
the scope of the statute. They bore upon her condition at the time and af- 
fected the physical risk. Their whole importance was based on the fact that 
the matter misrepresented—the state of her health when she made the ap- 
plication—did contribute to her death. If she had been killed by a stroke 
of lightning, for instance, these misrepresentations would under the statute 
have been immaterial. 

The testimony already referred to, given by two medical witnesses, that 
the condition of the insured described by the osteopath did not necessarily 
constitute a disease, was objected to in one instance on the ground that the 
witness had shown no knowledge of the subject and in both instances be- 
cause the hypothetical question did not include all the symptoms shown by 
the evidence. The witness to whose testimony the first objection was made 
had said he was a practicing physician and had been engaged in surgery for 
14 years, which was a sufficient qualification. The hypothetical question in- 
cluded all the conditions described by the osteopath, and it was proper to 
frame a question upon that testimony alone. Moreover, the evidence was 
admissible as tending to contradict that of the doctor who said he would 
class a retroflexed uterus as a disease if any symptoms accompanied it. 
The witness first referred to was asked by the defendant on cross-exam- 
ination whether the addition of other symptoms testified to would indicate 
the existence of a uterine disease. The sustaining of an objection to the 
question is complained of, but as it was not shown what the answer would 
have been the ruling is unavailable on review. Gen. St. 1915, § 7209 (Code 
Civ. Proc. § 307). The court ruled out of the deposition of the dector first 
consulted by the insured a statement that he had told her there might have 
to be an operation, but no prejudice could have resulted, for, as already in- 
dicated, his testimony that was admitted showed he had told her that “her 
condition might require an operative procedure to cure her.” The court 
ruled out of her deposition referred to a statement that the witness doubted 
whether at the time of his examination of the applicant there would have 
been any other symptoms disclosing its existence if a tumor which was 
revealed by the operation had been then present, and an affirmative answer 
to the question: 


“Would the removal of the right ovarian tumor and fibroid on poster- 
ior wall bear out the fact that the same was an existing condition which 
was responsible and evidenced by the resistance and tenderness by the right 
tubo region?” 


This ruling is complained of, but whether or not it was correct the 
47——Vot. LXI. 
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evidence is not important enough to justify a reversal. A medical witness 
was asked whether he would say the death was due to an ovarian or uterine 
disease, if it resulted from the causes stated in the death certificate already 
referred to, and answered that he would say the cause was feecal fistule. 
The question was objected to as not based on the facts shown to exist and 
the answer as not being responsive. Neither objection is well taken. 

The jury found in answer to special questions that the insured at the 
time of her application did not know that she had a uterine or ovarian dis- 
ease and in fact did not have one, but that she knew she had a retroflexed 
uterus. For the reasons already stated, the first two findings were fair mat- 
ters for the determination of the jury and the last was not inconsistent with 
the verdict. 

The judgment is affirmed. 

Johnston, C. J., and Dawson, Harvey, and Hopkins, JJ., concur. 

Burch and Marshall, JJ., dissent. 


DEY v. KNIGHTS AND LADIES OF SECURITY. (No. 24215.) 
(Supreme Court of Kansas. March 10, 1923.) 
213 Pacific Reporter, 1066. 


(Syllabus by the Court.) 


1. INSURANCE — HAVING AUTHORITY TO AMEND BY-LAWS 
MAY RAISE INSURANCE RATES. 


In 1895 an incorporated fraternal beneficiary association issued a certi- 
cate to a member one provision of which was that, on reaching 69 years ot 
age, he should be entitled to receive $900, to be deducted from the amount 
of the death benefit. The certificate recited that it was issued upon the ex- 
press condition that he should in every particular comply with all the laws, 
rules, and regulations of the order. One of its laws in force at the time 
empowered its National Council ‘to amend the constitution, ritual, laws and 
rules of discipline.” In 1898 the laws of the association were amended so 
that they no longer contained a provision for such a $900 payment, but did 
provide for annual payments of $300 after a member holding a $3,000 certifi- 
cate should reach the age of 70 years and become physically disabled. In 
1899 a statute was enacted for the regulation of such associations which 
expressly forbade the payment of any disability benefits at a younger age 
than 70 years, and by implication prohibited any payments because of age 
unless accompanied by disability. In an action brought by the holder of 
the certificate for the recovery of $900 on the ground of having reached the 
age of 69 years it is held that he was bound by after-enacted laws changing 
the rates and benefits; that the amendment of the laws of the order and the 
enactment of the statute referred to cut off his right to recover on the 
ground of having reached a particular age, no disability being claimed. And 
it is further held that the action of the association in raising the amount 
of his monthly assessment from $3 to $3.60 was valid. 


(For other cases, see Insurance, Dec. Dig. § 719[3].) 


Appeal from District Court, Sumner County. 

Action by J. S. Dey against the Knights and Ladies of Security, alias 
the Security Benefit Association. From a judgment for plaintiff, defend- 
ant appeals. Reversed and remanded, with directions. 
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Geo. R. Allen, of Kansas City, Ed. T. Hackney, of Wellington, and A. 
W. Fulton, of Chicago, Ill, for appellant. 

James Lawrence, W. H. Staffelbach, and J. S. Dey, all of Wellington, 
for appellee. E 


Mason, J. In 1895 J. S. Dey became a member of the Knights and 
Ladies of Security, a fraternal beneficiary association incorporated in this 
state, known since its merger with a similar organization as the Security 
3enefit Association. His certificate contemplated the payment of $3,000 
to his beneficiaries upon his death, and contained a provision to the effect 
that, if he kept it in force and lived to be 69 years old, he should then re- 
ceive $900, to be credited upon the death benefit. He reached that age 
February 12, 1919. On March 1, 1920, he ‘made a formal demand for the 
payment of the $900, accompanied by a showing of the facts. Payment 
was refused on these grounds among others. That in 1898 a change had 
been made in the by-laws under which, instead of receiving a payment of 
$900 upon attaining the age of 69, a member in his situation upon becom- 
ing 70 years old and being physically disabled should be entitled to $300 
a year for 10 years if he lived that long otherwise the unpaid part of the 
$3,000 to go& to the beneficiaries; that such change was continued in effect 
by subsequent laws of the association; and that by a Kansas statute of 
1899 such associations as the defendant were forbidden to pay benefits to 
their members except in case of sickness or disability. He sued the as- 
sociation for its refusal to pay him the $900, complaining also of the in- 
crease of his monthly assessments from $3 to $3.60. Judgment was ren- 
dered awarding him $900, and an additional sum as reimbursement for the 
additional 60 cents he had paid on a number of assessments, with an in- 
junction against its further collection. The defendant appeals. 

1. A law of the order in force at the time the certificate was issued 
contained a provision that the National Council should have the power “to 
amend the constitution, ritual, laws and rules of discipline.” In June, 
1898, that body adopted a new set of laws, one of which provided that a 
member holding a $3,000 certificate, upon becoming 70 years of age, and 
being physically disabled, should receive $300 a year during such disability 
until the entire amount (less a certain deduction) had been paid. The only 
by-law which had previously existed relating to the payment of $900 upon 
a member’s attaining the age of 69 was one setting out a form of certifi- 
cate to which that issued to the plaintiff conformed, and this was repealed 
in the course of the revision referred to, which substituted a form cor- 
respending to the change already indicated. 

In 1899 a statute was passed for the regulation of fraternal benefi- 
ciary societies, containing a provision that they might “make provision for 
the payment of benefits in case of sickness, temporary or permanent dis- 
ability, either as a result of disease, accident, or old age” (Laws 1898 
[Special Session] c. 23, § 1), which has in substance been preserved in 
later legislation (Gen. Stat. 1909. § 4303; Gen. Stat. 1915, § 5401; Laws 
1917, <. 208, § 1; Laws 1919, c. 216, § 1). This has been held to prohibit 
a contract for the payment of benefits upon the mere arrival at a certain 
age, unless accompanied, by actual disability. Kirk v. Aid Association 95 
Kan. 707 711. 149 Pac. 400; State ex rel. v. United Workmen, 97 Kan 
585, 155 Pac. 785. 

One of the two conclusions of law made by the trial court reads: 


“When plaintiff’s certificate was issued its provisions were in violation 
of no law; it was a valid contract. And since the plaintiff at the time did 
not agree to be subject to any thereafter enacted rules that would change 
the terms of his certificate, the state statute of 1898 [referring to the one 
enacted in 1899, at the special. session begun in 1898] and subsequent acts 
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in relation to fraternal insurance do not apply, nor can any rule of the de- 
fendant without the consent of the plaintiff relieve the defendant of its 
legal obligations to pay according to the terms of the original contract.” 


This court is fully committed to the proposition that, where a mem- 
ber of a mutual benefit society agrees to obey by-laws subsequently to be 
adopted, he thereby authorizes a change of rates and benefits (Moore v. 
Annuity Association, 95 Kan. 591, 148 Pac. 981, and cases already cited), 
and this is the view of a majority of the courts that have passed upon the 
question (19 R. C. L. 1202-1204; notes, L. R. A. 1916A, 762; 11 A. L. R. 
648). The plaintiff's certificate recited that it was issued upon the express 
condition that he should comply with all the laws of the order, and the 
decision of the trial court as indicated by the language quoted appears to 
have been controlled by a belief that this agreement did not apply to a 
subsequently adopted law which changed the terms of the certificate. In 
Miller v. National Council, 69 Kan. 234, 76 Pac. 830, a certificate issued 
by the present defendant in substantially the same form as that here in- 
volved, under the same by-laws, was placed in the class of those the holder 
of which has made himself amenable to subsequent changes of rates, by 
reason of its containing a provision reading: 


“This certificate ig issued upon the express condition that the said 
insured shall in every particular, while a member of the order, comply 
with all the laws, rules and requirements thereof, and shall at his death 
be a member in good standing of said order.” 69 Kan. 240, 76 Pac. 832. 


[1] The scope of the decision is indicated by this extract from the 
opinion : 


“The important question in this case is, Did the association, with the 
consent of plaintiff, reserve the power so to alter or amend its by-laws 
subsequently to the issuance of plaintiff's certificate as to increase the 
amount of its monthly assessments? * * * The condition in plaintiff's 
certificate that he should in every particular, while a member of the order, 
comply with all the laws, rules and requirements thereof was a consent 
on his part not only to comply with the laws then in force, but also to 
comply with all reasonable rules and regulations that might be made there- 
after in the interests of the association. Every person joining an associa- 
tion obligates himself, without so expressing it, to conform to, and comply 
with, all its existing laws; and, if the provision in the plaintiff’s certifi- 
cate means anything, it is that he agreed to comply with all laws then in 
force or subsequently to be enacted by the national council.” 69 Kan. 239, 
241, 76 Pac. 831. 


The original decision in that case was to the contrary, holding the as- 
sociation to be without power to change its rates to the prejudice of those 
already holding certificates, three justices dissenting. Miller v. Tuttle 
(Kan. Supp.) 73 Pac. 88. This circumstance makes it quite clear that the 
final unanimous conclusion of the court was not reached without a full 
appreciation of the force of the argument in favor of the other view. In 
the brief of the present plaintiff it is said of the Miller Case: 


“The final decision was based on a misstatement of every material 
fact.” 


In saying this the plaintiff appears to have had in mind that the court 
assumed that the contract as originally entered into provided for the pay- 
ment of an assessment of a fixed amount each month, while in fact the 
number of assessments per year was not expressly limited, the certificate 
providing for the payment of such sum (not exceeding an amount named) 
as might be raised by an assessment upon the death of the insured. Upon 
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the death of a member notice was required to be given of the calling of 
an assessment. The practice appears to have been to make one assessment 
each month; the laws of the association moreover required the entry of 
“the regular assessment” to be dated the first of the month and provided 
for the use of the reserve fund whenever twelve assessments were insuf- 
ficient to pay the death claims. Later, by a change in the by-laws, ex- 
press provision was made for one assessment a month. The matter of the 
number of assessments, however, could hardly have any effect upon the 
questions whether the member had agreed to abide by subsequent changes 
in the by-laws, and, if so, whether this authorized changes in what by the 
terms of the certificate and under the existing by-laws he was to pay or 
what he was to receive. The doctrine of the decision in these respects 
has been regarded as the settled law of the state for many years, and we 
do not think it necessary to review the arguments for and against it. The 
power of a fraternal benefit society to change the rates to be paid and the 
benefits to accrue, as they are defined at the time the certificate is issued, 
is the same whether the provision defining them is incorporated in the 
certificate itself or is to be found only in the by-laws. The right to make 
the change, resulting from the consent of the member to abide by the laws 
of the order (expressly or by implication including those to be subse- 
quently made), grows out of the character of the organization, which dif- 
ferentiates the transaction frem an ordinary insurance contract. 

The question whether an incorporated mutual benefit society has the 
power by subsequent changes in its by-laws to require a member to pay 
higher rates than those named in his certificate is one in which the deci- 
sion of the court of last resort of the incorporating state is final. Su- 
preme Council, Royal Arcanum, v. Green, 237 U. S. 531, 35 Sup. Ct. 724, 
59 L. Ed. 1089, L. R. A. 1916A, 771. The federal Supreme Court has up- 
held the authority of such a corporation, when chartered by Congress, to 
raise its rates, notwithstanding at the time the certificate was issued a by- 
law provided that the monthly payments should continue the same so long 
as the membership continued. Knights of Pythias v. Mims, 241 U. S. 574, 
36 Sup. Ct. 702, 60 L. Ed. 1179, L. R. A. 1916F, 919; Knights of Pythias 
v. Smyth, 245 U. S. 594, 38 Sup. Ct. 210, 62 L. Ed. 492. In the Mims Case 
it was said: 

“We assume without argument that by section 3 of the charter and his 
assent thereto the plaintiff became a member of the organization with 
whatever rights he might have as such. It is not to be conceived, how- 
ever, that the charter was intended to create a privileged class or that the 
right of the corporation to amend its laws was less in his case than in that 
of one joining after 1894. As to later members we can have no doubt, 
notwithstanding the difference of opinion in state courts, that the right to 
amend extends to a change in the rates to be paid. Persons who join in- 
stitutions of this sort are not dealing at arm’s length with a stranger whose 
mode of providing for payment does not concern them, but only his pro- 
mise to pay. They are joining a club the members of which have to pay 
any benefit that any member can receive. The corporation is simply the 
machine for collection and distribution. * * * The essence of the ar- 
rangement was that the members tock the risk of events, and if the as- 
sessments levied at a certain time were insufficient to pay a benefit of a 
certain amount, whether from diminution of members or any other cause, 
either they must pay more or the beneficiary take less. * * * If all 
other fourth class certificates were in similar form it may be asked whether 
it was reasonable to increase the assessments rather than to allow the pay- 
ments to abate. The answer in addition to what we already have said is 
that unless the corporation continued to make substantial payments at 
death it could not go on. On the evidence, at the end of 1910 the plaintiff's 
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certificate was worth very little or nothing. It well may have been thought 

better to rehabilitate the class rather than to allow their certificates to be- 
“come waste paper. At all events that was the prevailing view in the re- 
public to which the plaintiff belonged, and as we have said the charter au- 
thorized it to be enforced.” 241 U. S. 579, 581, 582, 36 Sup. Ct. 704, 60 L. 
Ed. 1179, L. R. A. 1916F, 919. 


If the Legislature thought the payment of endowments at a fixed age, 
irrespective of actual disability, to be against the best interests of the pub- 
lic, it had the power to prohibit the carrying out of contracts for such pay- 
ments which were entirely valid when made, in accordance with the fami- 
liar rule that laws passed in the exercise of the police power are not ren- 
dered invalid because they incidentally destroy existing contract rights. 
Manigault v. Springs, 199 U. S. 473, 26 Sup. Ct. 127, 50 L. Ed. 274; Unien 
Dry Goods Co. v. Georgia Public Service Corporation, 248 U. S. 372, 39 
Sup. Ct. 117, 63 L. Ed. 309, 9 A. L. R. 1420; Louisville & N. R. Co. v. 
Mottley, 219 U. S. 467, 31 Sup. Ct. 265, 55 L. Ed. 297, 34 L. R. A. (N. S.) 
671; 6 R. C. L. 347; 12 C. J. 991-993. 

We cannot accept the conclusion of the trial court already quoted if 
it is to be interpreted as denying the power of the defendant or of the Leg- 
islature to alter the plaintiff's obligations and benefits as set out in the cer- 
tificate. 

The laws of the order enacted by the defendant in 1898 contained a 
section reading: 


“Whenever a beneficiary member shall hold valid his beneficiary cer- 
tificate until he shall reach the age of seventy years and becomes physi- 
cally disabled such member, upon proof of such age and disability, shall be 
entitled to receive from the beneficiary fund ten per cent. of the amount 
of his beneficiary certificate annually while such disability continues, upon 
the date of his certificate until the face of such certificate has been paid, 
less the amount due the reserve fund, which amount shall be deducted 
from the first payment; provided, that in the event of the death of such 
member the beneficiary named shall be entitled to the balance due upon such 
beneficiary certificate.” 


As already indicated, the by-laws prescribing the form of certificate 
were changed so as to correspond with the foregoing provision. No ex- 
press statement was anywhere made in the new laws that this change was 
or was not intended to apply to the holders of certificates already issued. 

The statute already referred to contained these provisions: 


“A fraternal beneficiary association is hereby declared to be such a 
corporation, society or voluntary association of individuals, formed or 
organized into a lodge system with ritualistic form of work, or composed 
of members of an order or seciety having a lodge system with ritualistic 
form of work, or of such members, their wives, widows, or daughters, as 
shall make provision for the payment of benefits in case of death, sickness, 
er temporary or permanent disability, and shall be carried on for the sole 
benefit of its members and their beneficiaries, and not for profit. Every 
fraternal beneficiary association as herein defined shall have a representa- 
tive form of government, with provisions for corporate meetings, and, sub- 
ject to compliance with its constitution and laws, shall make provision for 
the payment of benefits in case of death, and may make provision for the 
payment of benefits in case of sickness, temporary or permanent disability, 
either as a result of disease, accident, or old age: Provided, the period 
ef life at which payment of physical disability benefits on account of old 
age commences shall not be under seventy years.” Gen. Stat. 1915, § 5401; 
Laws 1898 (Special Session) c. 23, § 1. 
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“All such associations coming within the description as set forth in 
section 1 of this act, organized under the laws of this or any other state, 
province or territory, and now doing business in this state, may continue 
such business: Provided, that they shall show to the satisfaction of the 
superintendent of insurance that their plan of organization is in keeping 
with section 1 of this act. All such societies shall hereafter be governed 
by this act. * * *” Gen. Stat. 1915, § 5402. Laws 1898 (Special Ses- 
sion) ce. 23, § 2. 


“The superintendent of insurance of this state shall, upon the applica- 
tion of any association now organized and having the right to do business 
within this state as provided by this act, issue to such association a permit 
in writing, authorizing such association to do business within the state, for 
which certificate and all proceedings in connection therewith such asso- 
ciation shall pay to said superintendent of insurance a fee of twenty-five 
dollars; and any association of the character described in section 1 of this 
act, organized under any other law of this state and now doing business 
in, may reincorporate under the provisions of this act by resolution of 
their governing body, certified to the superintendent of insurance.” Gen. 
Stat. 1915, § 5406; Laws 1898 (Special Session) c. 23, § 6. 


The plaintiff questions the application of this statute to the defend- 
ant. The last section quoted from authorizes a reincorporation of an al- 
ready existing society, and it is not claimed that this has been had. It 
also authorizes an existing society to continue in business upon receiving a 
permit from the superintendent of insurance, and there is no affirmative 
showing of the issuance of such a permit. However, the second section 
from which quotation is made declares explicitly that all associations com- 
ing within the description set out in the preceding section—which covers 
the defendant—‘shall hereafter be governed by this act.” As the defend- 
ant has continued in business its compliance with the law may be pre- 
sumed, and we think it is clearly within the operation of the statute. 

In 1902 the official organ of the defendant published a report made to 
the executive committee of its National Council by two of the. three mem- 
bers of its law committee, giving an opinion that certificates already issued 
were not affected by the provision of the statute that “the period of life 
at which payment of physical disability benefit on account of old age 
commences shall be under seventy years.” The same publication included 
a statement to financial secretaries by the national secretary quoting the 
executive committee to the effect that, where new certificates were issued 
to replace old ones, the holder might elect to have either the old or new 
form followed. The plaintiff still holds his original certificate. We do 
not regard the view taken by the officers of the order as concluding or 
estopping the defendant. Nor do we think an estoppel resulted from vari- 
ous statements and predictions made by the defendant’s officers concern- 
ing its plans and prospects, which proved over optimistic. The situation is 
quite different from that presented in Hart v. Annuity Association, 86 
Kan. 318, 120 Pac. 363, Ann. Cas. 1913C, 672, where, after a change of 
rates, the association continued to accept payments from a member on the 
old basis until the right which he sued to enforce had fully ripened. 

We think the change in the laws of the association made in 1898 show 
a purpese to substitute an annual payment upon actual disability (after the 
age of 70) for the previous $900 payment upon the member’s reaching 69. 
And we hold the statutory provisions which expressly prohibit disability 
benefits under the age of 70, and by implication (as already interpreted) 
limit them to cases of actual disability, to apply to all certificates, whether 
issued before or after the enactment of the statute. In Kirk v. Aid As- 
sociation, 95 Kan. 707, 149 Pac. 400, already cited, it was said of a certifi- 











744 Insurance Law Journal, Vol. 61. [1923 


cate issued in 1893, which provided for the payment to the holder of a sum 
equal to half the amount of the death benefit, upon his attaining the age of 
70 years: 


“The statutes of this state [referring to the act of 1899] provide that 
fraternal beneficiary associations shall make provisions for the payment of 
benefits in case of death, and may make provision for the payment of 
benefits in case of sickness, temporary or permanent disability, either as a 
result of disease, accident or old age. * * * This statute does not in 
terms permit the payment of any sum to the holder of a certificate upon his 
feaching the age of seventy years. In addition to reaching that age, he 
must be either temporarily or permanently disabled, by reason of his age. 
The certificates issued by the association must be those authorized by the 
statute, or they cannot be enforced. The certificate issued by the defendant 
in this case provides for payment upon the holder's attaining the age of 
seventy years, without regard to disability. The statute does not authorize 
this payment.” (95 Kan. p. 711, 149 Pac. 402.) 


In that case the original agreement was held to exceed the powers of 
the corporation because its charter contained no provision authorizing the 
payment of benefits upon the mere basis of age. The defendant’s charter 
was in the same condition in this respect. Because of the considerations 
already stated the defense of ultra vires set up by the defendant need not 
be passed upon. 

On February 17, 1920, the national secretary of the defendant in a 
letter to the plaintiff with reference to his application for the payment to 
him of $900 said, in effect, that, under a law of the association enacted 
October 1, 1919, the plaintiff, because of his reaching the age of 70 after 
January 1, 1920, was required, in order to obtain the benefit of the dis- 
ability provision, to make monthly payments of $32.85 for the period of 
10 years over which the installments extended. The actuary who had 
drawn the law testified that the secretary misinterpretedgjt ; that the monthly 
payments referred to were required to be made only until the plaintiff 
should reach the age of 70 and become disabled. The secretary’s inter- 
pretation makes the payment more than the amount to be received, a con- 
struction, of course, not to be adopted if any other is open. The real 
meaning of the by-law, however, need not be determined, for the plaintiff 
is not claiming under the provision for 10 annual payments to a member 
over 70 years old who is physically disabled, but is standing on the terms 
of his certificate, asking the payment of $900 because of his having 
reached the age of 69, making no claim of actual disability. 

The other conclusion of law made by the trial court reads: 


“The rates and rules provided by the defendant placing. the plaintiff 
and a small number of like certificate holders with an apparent attempt to 
so regulate the assessments, dues and premiums as to practically make this 
class carry its entire load of insurance is so inadequate and unreasonable 
as to render it void so far as the plaintiff is concerned.” 


In several states it has been held that in a readjustment of rates the 
older members of a fraternal benefit association cannot be put into a class 
by themselves and compelled to carry their own insurance. Note, 11 A. L. 
R. 655-657. We need not now pass upon that question. We do not think 
the raising of the defendant’s monthly assessment from $3 to $3.60 was 
unreasonable. In readjusting rates and benefits such an association has 
some latitude in the choice of methods and working out of details (Uhl 
v. Life Association, 97 Kan. 422, 155 Pac. 926), and the evidence does not, 
in our opinion, justify a finding that the limits of reasonable action in this 
regard were exceeded. 
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[2] 2. The defendant filed a demurrer to the petition, which was over- 
ruled, and the ruling has not been appealed from, this appeal having been 
taken more than six months later. The plaintiff contends that, the ruling 
having become final, the decision of the legal questions involved became 
the law of the case, preventing the rendition of any judgment in conflict 
therewith. The failure of the defendant to appeal from the overruling 
of the demurrer within six months prevented him from asking a reversal 
of that ruling, but as the defendant answered, and went to trial it is en- 
titled to such judgment as the facts and law warrant, irrespective of 
whether or not the petition stated a cause of action. It has never been 
the practice in this state to regard the overruling of a demurrer as setting 
the law of the case where no judgment was rendered upon it, and of course 
none could be rendered upon it where an answer is filed and a trial had. 

The judgment is reversed and the cause is remanded, with directions 
to render judgment for the defendant. 

All the Justices concurring. 


re 


ROPER vy. COLUMBIAN CIRCLE. (No. 24229.) 
(Supreme Court of Kansas. April 7, 1923.) 
214 Pacific Reporter, 421. 


(Syllabus by the Court.) 

1. INSURANCE — OBLIGATION OF REINSURING FRATERNAL 
SOCIETY MEASURED BY TERMS OF CONTRACT OF REIN- 
SURANCE. 

Where there is a merger of fraternal beneficiary societies by which 
members of one are reinsured in the other in pursuance of the statute au- 
thorizing such a merger, the obligation of the society reinsuring the mem- 
bers of the other is measured by the terms of the contract of reinsurance, 
and not by the benefits which the society whose members were reinsured 
had previously agreed to pay. 

(For other cases, see Insurance, Dec. Dig. § 705.) 


2. INSURANCE — STATUTE CONSTRUED NOT TO PROHIBIT 
ae IN ASSESSMENT RATE OF BENEFICIAL SOCIE- 
ES. 


_ The statutes authorizing merger of such societies provides for the con- 
tinuance of the insurance of the merged companies, but does not forbid a 
change of assessments or the graduation of the benefits in accordance with 
the assessments paid, following Williams v. Insurance Union, 107 Kan. 
214, 191 Pac. 291. 


(For other cases, see Insurance, Dec. Dig. § 705.) 


Appeal from District Court, Shawnee County. 
_ . Action by Francis B. Roper against the Columbian Circle. From a 
judgment for defendant, plaintiff appeals. Affirmed. 


T. D. Humphreys and Allen & Allen, all of Topeka, for appellant. 
Harvey & O'Neill, of Topeka, for appellee. 


Jounston, C. J. This was an action to recover $1,425 upon a benefit 
certificate issued by the Sons and Daughters of Justice. a fraternal bene- 
ficiary society. On March 16, 1899, Mary Roper, obtained a benefit certi- 
ficate in that society, naming her husband as her beneficiary, in which reg- 
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ular assessments were fixed at $1.25, and which gave her the right to 
participate in the beneficiary fund to an amount not exceeding $2,000. The 
rates of assessment were changed from time to time until the regular 
monthly assessment was $5 per month, with some special assessments to the 
local councils. The assessments on the Roper: certificate were all paid and 
she was in good standing at the time of her death, which occurred on Oc- 
tober 29, 1920. It appears that the financial condition of the society be- 
came so impaired that it was unable to meet its financial obligations, and 
on August 17, 1920, a receiver was appointed on the ground of insolvency, 
at which date the receiver tock charge of all the assets and affairs of 
the society. On September 10th a contract of insurance was made in 
which the Columbian Circle, a beneficiary association organized under the 
laws of Illinois, agreed to insure the living members of the several classes 
of the Sons and Daughters of Justice. The reinsurance was brought about 
under the supervision of the court and was to become effective upon the 
approval of the insurance departments of Kansas and Illinois. The ap- 
proval of both departments was obtained, and on October 22, 1920, the 
court which appointed the receiver entered judgment ratifying the con- 
tract and directing the receiver to turn over the property and assets of the 
Sons and Daughters of Justice to the defendant circle. One week later 
Mary Roper died, at which time the rerating of the assessments and bene- 
fits for members of the Sons and Daughters of Justice insured in the Col- 
umbian Circle had net been made. Shortly after her death the officers of 
the defendant calculated the amount of benefits to which she was entitled 
under the reinsurance contract and determined it to be the sum of $504.03, 
and notified the plaintiff that he was entitled to that amount. The plaintiff 
accepted the payment and signed the receipt acknowledging payment in 
full of the benefit due and delivered the certificate to the defendant. He 
claimed that he accepted payment upon the advice of an officer of the in- 
surance department to the effect that he could accept a part of the money 
and recover the remainder. On his behalf it is contended that under the 
certificate he was entitled to $2,000 from the defendant; that the release, 
if it can be treated as one, was without consideration, and thc receipt of a 
portion of it did not bar him from collecting the balance due upon the cer- 
tificate. At the clese of the testimony the trial court directed a verdict in 
favor of the defendant, and plaintiff has appealed. 

Much attention has been given in the briefs and arguments as to 
whether the payment made by defendant and the release given by the plain- 
tiff amounted to an accord and satisfaction of a disputed claim. Back of 
that, however, is the contract of reinsurance, under which the liability of 
the defendant must be measured. Whatever the liability of the Sons and 
Daughters of Justice might be, if it was a going organization and without 
regard to what might have been derived from an assessment of the mem- 
bers of that insolvent society, the only right which plaintiff has against 
the defendant circle is the enforcement of the obligations which it as- 
sumed in the reinsurance contract. These obligations are stated in the fol- 
lowing qucted provisions of the contract. After reciting that the party 
of the second part, the Sons and Daughters of Justice, through adverse 
circumstances, found itself in the hands of a receiver, and that the party 
of the first part, the defendant, had agreed to reinsure the living members 
of the party of the second part on the following terms and conditions: 


“That the party of the first part will take over the receipts and as- 
sets of the Sons and Daughters of Justice and will apply the same to the 
liquidation of every existing valid claim against the said Sons and Daugh- 
ters of Justice, and, in the event of a deficiency in the receipts and assets 
of the said the Sons and Daughters of Justice to meet the valid existing 
claims, the party of the first part will supply such deficiency from its 
treasury.” “That the party of the first part shall, and it hereby agrees to, 
reinsure, without medical examination, the Sons and Daughters of Justice 
and each and every member of class A, and will rerate them and each of 
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them at their attained ages, at rates based on the American Experience 
Table of Mortality with an interest assumption of four per cent. (4%), 
and those class A members electing to pay their present contribution or 
assessments rates shall receive benefits in the proportion of their contri- 
butions to the rates based on the American Experience Table of Mortal- 
ity, with an interest assumption of four per cent. (4%), with no liens 
charged against their benefit certificates, and will give all members options 
to transfer without medical examination to any of its rate tables that are 
based on the American Experience Table of Mortality.” 


It is further provided that, when the contracts had been approved by 
the insurance departments, the defendant would employ a force of not less 
than 20 experienced insurance men for the purpose of explaining to the 
Sons and Daughters of Justice the plan of readjustment and the options of 
which they might avail themselves. It stipulated that those who were un- 
der suspension should have the privilege cf reinstating themselves for a 
period of 60 days after the contract was approved, and that the agree- 
ment should become effective upon the signing, ratification, and approval 
thereof. 

[1, 2] It is argued that the provisions of the contract placed on de- 
fendant the obligation which rested on the society of the Sons and Daugh- 
ters of Justice, and that at the death of Mary Roper that society was un- 
der obligation to pay her beneficiary the sum of $2,000. If there had been 
no consolidation, the plaintiff could have recovered no more than what as- 
sessments on the paying members would have produced. That society had 
reached the stage of insolvency and had lost the control of its business. 
If the organization had been wound un by the receiver, plaintiff could only 
have received a proportionate share of the assets remaining at the end of 
liquidation. Probably few members would voluntarily contribute assess- 
ments to a bankrupt order which had passed into the control of a receiver, 
and, outside of the money on hand and the office furniture and appliances, 
the only resources of the society were the funds which might be derived 
from assessments. The certificate was issued and accepted on the agree- 
ment that the members would abide and be governed by all the laws, rules, 
and regulations then in force and which might thereafter be enacted, and 
was therefore bound by any reasonable rule or regulation raising rates and 
limiting the extent her beneficiary would participate in the beneficiary 
fund through the assessments that were paid. Miller v. National Council, 
69 Kan. 234, 76 Pac. 830; Dey v. Knights and Ladies of Security, 112 Kan. 
—, 213 Pac. 1066. The,approved contract of reinsurance was substituted 
for the laws and regulations of the insolvent society, and it provided dif- 
ferent rules for assessments and benefits. The statute providing for the 
consolidation of a weak and faltering scciety with a solvent one was in- 
tended to give protection to members whose insurance might be entirely 
lost if the society became insolvent and ceased to do business, and, as we 
have seen, the order in question was in that plight. The contract was 
made under the authority of sections 5418, 5419, and 5420. General Stat- 
utes 1915, and chapter 216 of the Laws of 1919. It is enacted that con- 
tracts in pursuance of the statute shall provide for the continuance of the 
insurance of members of the merging organization, and further that the 
valid provision in the certificates of members shall be carried out. It is 
cortended that the plaintiff held a contract for the payment of $2,000, and 
that it was a valid claim which the defendant had contracted to recognize 
and pay. The statutory requirement that the contract shall provide for 
the continuance of the insurance of members of the merging societies re- 
ceived consideration in Williams v. Insurance Union, 107 Kan. 214, 191 
Pac. 291, and it is a controlling authority here. It was there held that the 
contracts of merger must provide fer the continuance of the insurance 
held by members of the merging companies, but that it was not the legis- 
lative intention that the rates of assessments of a merging organization 
which had been subject to change before the consolidation should not be 


‘ 
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changed by the terms of the consolidation contract. One of the merging 
companies may have become unable to stand alone, and, as in this instance, 
may have been thrown into the hands of a receiver because the assessments 
ae were inadequate and had not been increased. In the opinion it is 
said: 


“But the statute does not say what rate of assessment shall be paid for 
the insurance that shall be continued. If the purposes of the statute are to 
be accomplished, it must be conceded that in the merger of fraternal ben- 
eficiary societies with adequate rates the merger contract may provide for 
a change in the rate of assessment. If the statute will not bear this inter- 
pretation, mergers of beneficiary societies that are approaching insolvency 
cannot successfully be carried into effect. The statute directs that the in- 
surance shall be continued; therefore the rate of assessment may be in- 
creased if necessary. * * * The contract in the present case, how- 
ever, provides that the beneficiary shall have that amount of insurance 
which the assessments paid by him will purchase on the terms named in 
the’ contract, which terms are on the same basis as those that must be com- 
plied with by the member who desires to continue the full amount of his 
insurance.” 


The plaintiff's claim was valid. and the insurance was kept alive by 
the contract, but defendant was only bound to the extent provided in the 
contract for the insurance of the class of the one under consideration, and 
that was in accordance with the payments which the insured had been mak- 
ing. It was not an unjust provision. To obtain membership in the solvent 
organization, she did not have to undergo another medical examination, 
but was aecepted regardless of her age and the condition of her health at 
the time of the merger. Under the contract and without regard to the 
effect of the release executed by the plaintiff, he was entitled to claim no 
more from the defendant than it had agreed to pav. and, that amount hav- 
ing been paid, the court properly directed a verdict in favor of the de- 
fendant. 

Judgment affirmed. 


All the Justices concurring, except Harvey, J., who did not sit. 
4‘ 


(a 


MILLER v. COLUMBIAN CIRCLE. (No. 24377.) 
(Supreme Court of Kansas. April 7, 1923.) 
214 Pacific Reporter, 423. 


(Syllabus by the Court.) 
1. FORMER CASE CONTROLLING. 


The interpretation placed on the contract for the reinsurance of mem- 
bers of a fraternal benefit society which was consolidated with another 
beneficiary society in Roper v. Columbian Circle, 112 Kan. —, 214 Pac. 
421, followed and applied. 


2. INSURANCE — THAT MEMBER OF FRATERNAL BENEFIT 
SOCIETY HAD NO OPPORTUNITY TO EXERCISE OPTION 
TO PAY HIGHER RATE AND RECEIVE LARGER BENEFIT 
DID NOT ENTITLE HIM TO GREATER BENEFIT THAN 
PROVIDED IN CONSOLIDATION AND REINSURANCE CON- 
TRACT. 

The fact that a member had no actual notice of the consolidation and 
reinsurance nor opportunity to avail himself of an option given under 
the contract of reinsurance to pay higher rate of assessment and be thereby 
entitled to a larger benefit prior to his death did not entitle the beneficiary 
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to a greater benefit than was provided for in the contract, being the pro- 
portionate share based on the assessments which had been paid. 


(For other cases, see Insurance, Dec. Dig. § 705.) 


Appeal from District Court, Cherokee County. 

Action by Ella M. Miller against the Columbian Circle, a fraternal 
beneficiary society. From a judgment for plaintiff, defendant appeals. 
Reversed, with directions. 


A. M. Harvey, of Topeka, and S. C. Westcott, of Galena, for appel- 
lant. 

E. B. Morgan, of Galena, and Chas. R. Warden, of Joplin, for appel- 
lee. 


Jounston, C. J. On February 21, 1902, Calvin S. Miller became a 
member of the Sons and Daughters of Justice, and a certificate was is- 
sued to him for $2,000. He paid all assessments and dues required by 
that society up to the time of his death, which occurred on November 17, 
1920. The society had failed to meet its financial obligations, and had lia- 
bilities in excess of its assets to the extent of $16,126, and its liability over 
its receipts were increasing at the rate of $10,000 per month. In the pro- 
ceeding brought in the district court a receiver for the society was ap- 
pointed on August 17, 1920, upen the ground of insolvency. Negotiations 
were begun by the receiver and the officers of the society with the Col- 
umbian Circle, an Illinois organization, for the reinsurance of the mem- 
bers of the Sons and Daughters of Justice. A contract was made with 
the approval of the court, which was ratified by the members of the so- 
ciety approved by the insurance departments and became effective on Octo- 
ber 22, 1920. Proofs of death were made, whereupon the defendant ten- 
dered to the plaintiff the sum of $462.28 as payment in full for her claim 
as beneficiary. The amount was calculated on the basis of the American 
Experience Table of Mortality as provided in the contract of reinsurance. 
Notices were sent of the merger and the provisions of the contract to the 
insured, but they did not reach his home until after his death. The jury, 
under instructions of the court, returned a verdict in favor of the appel- 
lee in the sum of $2,000, with interest from date of his death. 

The errors assigned are based largely on the instructions of the court. 
The court advised the jury that under the contract of reinsurance class A 
members, including the deceased, Miller, had been reinsured, that the de- 
fendant had the right to rerate the members on the basis of the table of 
mortality stated in the contract, and that class A. members electing to pay 
the present assessment rates would be entitled to benefits in propertion to 
the assessments paid on the basis of that table, and that defendant agreed 
to give all members options to transfer without medical examination to 
any of its rate tables on the basis mentioned. The following instruction 
was then given: 

“You are instructed that, if you find that said deceased, Calvin S. 
Miller, paid all dues and assessments that were due and payable up to the 
time of his death that had been required by the beneficiary society, and 
that the said defendant, prior to the death of said Miller, did not give to 
said deceased any notice of any rerating or any new rates that may have 
been put into effect or required, and did not give him the option to trans- 
fer to rate tables based on the American Experience Table of Mortality, 
and that the said Miller died on the 17th day of November, 1920, without 
having received any netice or having any knowledge of any rerating or 
new rates that may have been put into effect or required by said defend- 
ant, then the plaintiff herein would be entitled to recover the amount of 
the beneficiary certificate, together with interest on said amount at the 
rate of 6 per cent. from the date of the death of said Calvin S. Miller; 
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but, if you do not so find, then plaintiff would be entitled to recover only 
the amount tendered by defendant, to wit, $462.28.” 


In answer to special questions submitted the jury found that the de- 
fendant did not prior to the death of Miller give him any opportunity to 
elect whether or not he would continue to pay the rates he had been pay- 
ing prior to the merger, or whether he would pay the rates at which the 
defendant rerated its members. There was a further finding that the de- 
fendant began collecting advanced rates from the members of the Sons 
and Daughters of Justice on January 1, 1921, and further that Miller never 
received any notice of an advanced assessment or change of rates prior to 
his death. 

{1, 2] On the part of the plaintiff it is contended that under the con- 
tract of reinsurance the members were automatically reinsured in the de- 
fendant circle for the full amount of their policies until a rerating was 
made and the member had been given an option to transfer to a different 
class, and that, as no rerating was made and no opportunity for an elec- 
tion given, the former rates as fixed under the old certificate were still in 
force, and the defendant was liable for the full amount provided for in 
the certificate. The reinsurance centract is the one which was considered 
and interpreted in Roper v. Columbian Circle, 112 Kan. —, 214 Pac. 421, 
just decided. The terms of that contract fix the liability of the defendant 
to the reinsured members of the Sons and Daughters of Justice. A mem- 
ber of class A, the one to which Miller belonged, was entitiled to bene- 
fits in proportien to the assessments which he was paying based on the 
prescribed mortality tables, and when his death occurred after the merger 
the beneficiary had no right to the amount named in the certificate of the 
Sons and Daughters of Justice, nor to anything more than the circle agreed 
to pay, and it appears that that amount was tendered by the circle to the 
plaintiff. Roper v. Circle, supra. It is contended that a different rule ap- 
plies where notice was not given to a member that a merger had been 
made, and where he was without opportunity to elect what rate he would 
pay, and had no opportunity to pay an advanced rate which would entitle 
him to a larger benefit than he was allowed under the assessments he had 
been paying. The member was represented by the council of which he 
was a part, and had agreed to be governed by any law, rule, or regulation 
the organization might make in the future. The contract provided a dif- 
ferent rule and regulation as to the benefits to which reinsured members 
were entitled, and the validity of the contract is not attacked, but instead 
the plaintiff is asking a recovery under its provisions. While the reinsured 
members were given the option of choosing a rate upon which benefits 
would be gauged, and considerable time would be necessary for the exe- 
reise of this option by members until the option was exercised and a new 
contract made with the member the benefits must necessarily be deter- 
mined on the basis of the rates that had been paid. The fact that some 
had not exercised the option did not give them a preferred or greater right 
to benefits than was given to those who had made the election. It is true 
that Miller, if he had learned of the merger, might have elected to pay an 
advanced assessment, in which case his beneficiary would have been en- 
titled to a larger benefit upon Miller’s death, but, whether the option has 
been exercised or not, the defendants are liable only to the extent stip- 
ulated in the contract, and that, as we have seen, is to be measured by the 
assessments that have been paid. It would be an illegal discrimination to 
allow one member a larger benefit than others of the same class who were 
paying like assessments. As said in the concurring opinicn of Mr. Justice 
Dawson in Williams v. Insurance Union, 107 Kan. 214, 191 Pac. 291: 


“In such a situation ro one member is eauitahly entitled to a nref- 
erence—to an exaction of the uttermost farthing. He is eauitably entitled 
to a pro rata division with his fellow members, and noe more.” 


The instructions were out of harmony with the provisions of the con- 
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tract, and upon the con¢eded facts the plaintiff was not entitled to recover 
more than the amount tendered by the defendant. 

The judgment is therefore reversed, with directions to set aside the 
verdict and to enter judgment, for plaintiff in the amount of $462.28, with 
interest thereon from the time of the death of the insured. 

All the Justices concurring, except Harvey, J., who did not sit. 


— re 


TAMBLYN v. COLUMBIAN CIRCLE. (No. 24763.) 
(Supreme Court of Kansas. April 7, 1923.) 
214 Pacific Reporter, 425. 


(Syllabus by the Court.) 
FORMER CASE CONTROLLING. 


The decision made in Roper v. Columbian Circle, 112 Kan. —, 214 
Pac. 421, and Miller v. Columbian Circle, 112 Kan. —, 214 Pac. 423, are 
held to be controlling in the present case and require an affirmance of the 
judgment. 


Appeal from District Court, Shawnee County. 
Action by Della Tamblyn against the Columbian Circle. Judgment for 
defendant, and plaintiff appeals. Affirmed. 


W. A. S. Bird, of Topeka, for appellant. 
Harvey & O’Neill, of Topeka, for appellee. 


Jounston, C. J. This appeal brings up for review the construction of 
the reinsurance contract made between the Sons and Daughters of Justice 
and the Columbian Circle. The questions raised have been considered and 
determined in the recent decisions made in Roper v. Columbian Circle, 112 
Kan, —, 214 Pac. 421, and Miller v. Columbian Circle, 112 Kan. —, 214 
Pac. 423. The present case is distinguishable from those only in that after 
the reinsurance contract and before the death of the insured an application 
was made by her for a certificate in the circle at a higher rate of assess- 
ment, which, when issued, was to take effect on the Ist day of the follow- 
ing month, and an advanced assessment was paid. The insured died before 
the new contract went into effect. The assessment paid was returned, and 
the amount due under the certificate in the Sons and Daughters of Justice 
was calculated on the basis of the assessments which had been paid, and 
the amount found to be due was tendered to the beneficiary. It was paid 
into court and subsequently accepted by the plaintiff under a stipulation 
that her acceptance should not operate as a waiver of any right she had to 
claim additional benefits. 

The plaintiff brings her action under the reinsurance contract made by 
the defendant, and, under the construction which has been placed upon it, 
she can only recover in accordance with its terms. The new certificate ar- 
ranged for had not become effective at the death of tle insured, and the 
plaintiff, under the decisions made in the Roper and Miller Cases, can claim 
no more than she was entitled to under the certificate issued by the Sons 
and Daughters of Justice, an amount based on the assessments which had 
been paid by her under the original contract. 

We find nothing substantial in the grounds of procedural error alleged 
nor any error in the judgment rendered. 

Judgment affirmed. 

All the Justices concurring, except Harvey, J., who did not sit. 
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JENKINS er at. v. UNION CENT. LIFE INS. CO. er at. (No. 24104.) 
(Supreme Court of Kansas. Jan. 6, 1923.) 
212 Pacific Reporter, 363. 


(Syllabus by the Court.) 

1. INSURANCE—RESERVE VALUE OF LIFE POLICY AT MATU- 
RITY SUBJECT TO ABSOLUTE ASSIGNMENT; ASSIGNEE OF 
RESERVED RIGHT OF LIFE POLICY AT MATURITY EN- 
TITLED TO RECOVER IT FREE FROM ALL CLAIMS. 


A life insurance policy with a reserve value payable to assured after 
20 years, if living, matured during his lifetime. His mother, who was 
named as beneficiary in the policy, assigned her interests to the assured. 
He assigned the policy to his wife, but reserved the right to collect the en- 
dowment at maturity of the policy. His wife secured a divorce, and he 
transferred the policy to his minor daughter with like reservation of the 
right to collect the endowment in case he should be living at maturity of 
the policy. Subsequently, he remarried and transferred all his rights in 
the policy to his present wife. Held, that under such a contract of insur- 
ance the right to the reserve value of the policy at maturity is a chose in 
action which can be the subject of an absolute assignment, and held, fur- 
ther, that his present wife as assignee is entitled to recover the reserve 
value free from all claims of the former wife under the previous assign- 
ment or by the decree of divorce, and free also from any claims of the 
minor child. Robinson v. Insurance Co., 96 Kan. 237, 150 Pac. 564. 


(For other cases, see Insurance, Dec Dig. §§ 203, 593[1].) 


Appeal from District Court, Butler County. 

Action by Myrtle Ransom Jenkins and another against the Union Cen- 
tral Life Insurance Company, in which Edna Dialtha Jenkins ahd Cath- 
erine Margaret Jenkins interpleaded as defendants. From a judgment for 
the named plaintiff, the interpleading defendants appeal. Affirmed. 


Kramer & Benson, of El Dorado, for appellants. 
S. J. Mattox, of Oswego, and Aikman & Aikman, of El Dorado, for 


appellees. 


Porter, J. The insurance company issued a policy for $1,500 on the 
life of Homer M. Jenkins, payable to his mother, Mary C. Jenkins, at his 
death or to his executors, administrators, and assigns, if she should not 
survive him. The policy was to be fully paid up when 20 annual pay- 
ments were made. It matured on September 15, 1920. It contained an op- 
tion for a cash settlement on that date by legal surrender to the company 
in lieu of its reserve value in cash with 4 per cent. interest. In the ap- 
plication the insured was asked: 


“If an endowment, to whom shall it be paid if you live to the end of 
the endowment period? Answer: Myself.” 


In June, 1911, his mother reassigned the policy to him. Afterwards 
he assigned it to his then wife, Edna Dialtha Jenkins. They were divorced 
in the district court of Labette county on December 21, 1916. The as- 
sured thereupon notified the insurance company of the divorce, and that 
he had terminated her rights as beneficiary in the policy, and had changed 
the beneficiary to Catherine Margaret Jenkins, his daughter, a minor, and 
had appointed S. J. Maddox, of Oswego, trustee for his daughter, to col- 
lect any moneys that might become due on the policy “in case of my death, 
* * * reserving, however, my right to any moneys due thereon during 
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my lifetime or due at the maturity thereof should I be living.” This was 
on April 29, 1918. Subsequently, he married the plaintiff and assigned the 
policy to “my present wifey Myrtle Ransom Jenkins,” notifying the insur- 
ance company. In this latter assignment he expressly assigned to plain- 
tiff all benefits under the policy when they matured, “the same as I could 
do, she to have and retain all of said receipts as her own and individual 
property.” 

After the policy matured, Myrtle Ransom Jenkins, the present wife, 
brought this action on the policy to recover the endowment. The com- 
pany resisted because of the claims of the other assignees. Homer M. 
Jenkins interpleaded as a plaintiff for the purpose of establishing the fact 
that he is still living. The former: wife remarried after the divorce, and 
her name is now Edna Dialtha White. She filed an answer claiming the 
right to collect the endowment, alleging that she had never released, sur- 
rendered, assigned, transferred, or waived any right or interest she had 
obtained by virtue of the assignment: that she had never elected to sur- 
render the policy and to receive a cash consideration, and was entitled to 
receive all sums that are now or may hereafter become due under the pol- 
icy. The answer alleged that the contract contains an agreement that it is 
to be held and construed to have been made in Ohio, and all rights there- 
under were fixed and determined by the laws of that state, and that under 
those laws she became and is now the owner of a vested interest in the pol- 
icy. The answer also set up the decree of divorce and an order made by 
the district court of Labette county, adjudging that Homer M. Jenkins pay 
to his former wife for the support and education of their minor child $25 
a month beginning January 15, 1917, and to continue during the minority 
of the child or uhtil the further order of the court. It was alleged that the 
child was still a minor and that he had never paid any money under the 
order; that an execution had been issued to the sheriff of Labette county 
which remains unsatisfied. She asked that if the court should find that 
plaintiffs, or either of them, have no rights in the policy, and that an op- 
tion of cash settlement has been exercised in a lawful manner, Homer M. 
Jenkins be adjudged to be the owner of any sums now due; that his co- 
plaintiff be adjudged to have no interest therein; and that the court order 
the amount paid upon the satisfaction of the judgment and decree in the 
divorce case. The minor daughter also answered and claims under the 
assignment to her. 

The court rendered judgment on the pleadings in favor of Myrtle 
Ransom Jenkins, plaintiff, for $890.15, from which the interpleader, the 
former wife, and Catherine Margaret Jenkins, the daughter, appeal. 

[1, 2] We see no reason why Homer M. Jenkins could not assign to 
his second wife all of his rights under the policy, including the right to 
collect the endowment. If the assignment transferred the property to the 
plaintiff, Myrtle Ransom Jenkins, it could not be applied to the payment 
of judgments or debts owed by the husband. The insurance itself was ex- 
empt at the time it was assigned. 

The plaintiff was the beneficiary in the policy of insurance and the as- 
signee of the endownient by virtue of the assignment. Section 5237, Gen- 
eral Statutes 1915, provides: 


: “All such policies and their reserves of the present value thereof shall 
inure to the sole and separate use and benefit of the beneficiaries named 
therein, and shall be free from the claims of the assured.” 


A copy of the judgment in the divorce action was attached to the an- 
swer, from which it appears that the court ordered certain payments to be 
made to the clerk by the defendant in the action for the support and ed- 
ucation of his minor child or until the further order of the court. The 
decree did not attempt to make this part of the judgment a lien on any 
property of the defendant in that action. The proper way to secure the 
enforcement of the order is in the court where the decree was granted. 


48———-Vol. LXI. 
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ior v. Johns, as sheriff, etc. (Kan.) 210 Pac. 1107, decided December 
eee 

The assignment to the defendant Edna Dialtha White is by an instru- 
ment making her the beneficiary under the policy in case of the death of 
Homer M. Jenkins. The assignment contains the following statement: 
“In case this policy matures as an endowment this assignment is of no ef- 
fect.” 

A similar policy issued by the same company, with a reserve value 
payable to assured after 20 years, was construed in Robinson v. Insurance 
Co., 96 Kan. 237, 150 Pac. 564. It was held that in the application, which 
was made a part of the policy, the insured stipulated that the reserve should 
be paid to himself, and that he can enforce payment of the reserve to 
himself by surrender of the policy after it matured, even if the beneficiary 
refuses to consent to such surrender on payment. In that case Robison 
sought to surrender the policy and recover $932 reserve without the con- 
sent of the beneficiary, who had, since the policy was issued, obtained a 
divorce from him. All premiums were paid by the plaintiff. The insur- 
ance company offered to pay the plaintiff the reserve upon a surrender of 
the policy with a receipt or release from the beneficiary. A judgment for 
the plaintiff against the company for the full amount of the reserve was 
affirmed. It was held that the beneficiary had no right to the reserve part 
of the policy, nor any right to defeat the plaintiff in his effort to compel 
the defendant to pay it according to the terms of the policy. 

In the present case, the assignment to Catherine, the minor daughter, 
contained the same reservation, “reserving, however, my right to any 
moneys due thereon, during my lifetime or due at the ,maturity theréof 
should I be living.” He is living, and neither his former wife nor daugh- 
ter can assert any claims to the proceeds of the policy. As suggested in 
the brief of plaintiffs, he might have assigned it to his creditors or other 
parties, and appellant’s rights would in no way thereby have been affected. 

The court ordered judgment on the pleadings. The former wife, 
Edna Dialtha White, alleged in her answer that the contract of insurance 
was executed in and to be fully performed in the state of Ohio, as an Ohio 
transaction and governed by the laws of that state, and contains a clause 
which reads: “Which contract shall be held and construed to have been 
made in the city of Cincinnati, Ohio.” 

Upon this statement of the undisputed facts in the policy itself, she 
then alleges that all rights under the policy were fixed and determined by 
the laws of Ohio when the policy was issued, and that under the laws of 
Ohio she became and is now the owner of a vested interest in the policy 
which cannot be affected cr said policy assigned or surrendered ,without 
her consent, which consent has never been given. It was unnecessary for 
the court to inquire into the laws of Ohio on this pleading. It is a mere 
—— of law—and not good law at that. Were it conceivable that the 
aws of Ohio attempt to deny to the insured or his lawful assigns the right 
to recover the reserve due him in case he survived the endowment period 
and kept the policy alive, the courts of this state would. refuse to follow 
such law. The right to the reserve fund under the contract of insurance 
is a chose in action which can be the subject of an absolute assignment. 
The assignee is entitled to maintain an action to collect the reserve. Krapp 
v. Eldridge, 33 Kan. 108, 5 Pac. 373, where it was said: 


“*Anv right under a contract, either express or implied, may be trans- 
ferred.’ * * * This is so, whether the amount * * * is due * * * 
or to become due.” 


We have been referred to no other clause in the policy which could 
reasonably be construed as the answer alleges. It should be observed that 
the insurance company made no such claim. It pleaded the various as- 
signments and alleged that the controversy could not be settled without the 
former wife, the minor daughter, and her trustee being made parties; and 
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when the judgment of the court was pronounced the insurance company 
promptly paid the money into court. Plaintiffs were entitled to judgment 
on the pleadings. 

The judgment is affirmed. 

All the Justices concurring. 


—_————_—_. >> 


SLOCUM v. METROPOLITAN LIFE INS. CO. 
(Supreme Judicial Court of Massachusetts. Worcester. June 7, 1923.) 
139 Northeastern Reporter, 816. 


1. INSURANCE — BENEFICIARY, WHO MURDERED INSURED, 

CANNOT RECOVER ON POLICY. 

The beneficiary under a policy insuring the life of his wife, whom he 
feloniously killed, cannot bring an action thereon in his own name, under 
G. L. c. 175, § 125, authorizing an action by the beneficiary since it would 
be contrary to public policy to permit recovery under such circumstances. 

(For other cases, see Insurance, Dec. Dig. § 448.) 


2, INSURANCE—STATUTE. GIVING BENEFICIARY RIGHT TO 
SUE IN HIS OWN NAME DOES NOT TAKE AWAY RIGHT 
OF REPRESENTATIVES. 

The provision of G. L. c. 175, § 125, authorizing a beneficiary to sue 
in his own name on the policy of life insurance changed only the procedure, 
and not the substantial rights of ‘the parties, and the right of the executor 
or administrator of the insured to maintain an action on the policy was 
not taken away by the statute. 

(For other cases, see Insurance, Dec. Dig. § 624[6].) 


5. INSURANCE— PRIVATE COMPANY CAN BE REQUIRED TO 
PAY TO REPRESENTATIVE, IF BENEFICIARY IS NOT EN- 
TITLED, BECAUSE HE KILLED INSURED. 

Where a life policy has been issued by a private company, payable to a 
beneficiary who is debarred from recovering the amount thereof, because he 
feloniously killed insured, the administrator of insured is entitled to re- 
cover the amount of the policy. 


(For other cases, see Insurance, Dec. Dig. § 448.) 


4. INSURANCE—BENEFICIARY HAS NO VESTED RIGHT UN- 
DER A POLICY PERMITTING CHANGE OF BENEFICIARY. 
The beneficiary has no vested interest in the money to be paid under 

an insurance policy which permits the insured to change the beneficiary, but 

has only an expectancy. 
(For other cases, see Ipsurance, Dec. Dig. § 586.) 


Exceptions from Superior Court, Worcester County; Philip J. O’Con- 
nell, Judge. 

Action of contract by William L. Slocum, as administrator of the 
estate of Lillian E. Miller, deceased, against the Metropolitan Life Insur- 
ance Company, to recover on a policy of life insurance. The court found 
for the plaintiff, after trial on agreed facts without a jury, and defendant 
excepts. Exceptions overruled. 


C. R. Johnson and C. W. Johnson, both of Worcester, for plaintiff. 
J. M. Thayer, A. H. Bullock, and J. J. Hurley, all of Wercester, for 
defendant. 
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De Courcy, J. This is an action of contract on a policy of life insur- 
ance issted by the defendant to the plaintiff’s intestate, Lillian E. Miller. 
On November 26, 1920, she was shot and killed by her husband, Charles 
Miller, who at that time was the beneficiary named in the policy. The 
only question raised by the defendant is whether said administrator is en- 
titled to the proceeds of the policy; the insured having died leaving no 
issue. 

[1] Admittedly Charles Miller would be debarred from acquiring the 
proceeds if he should bring an action in his own name, under G. L. c. 175, 
§ 125. It would be contrary to public policy to permit a beneficiary who 
has feloniously taken the life of the insured to recover on the policy. New 
York Mutual Life Insurance Co. vy. Armstrong, 117 U. S. 591, 6 Sup. Ct. 
877, 29 L. Ed. 997; Metropolitan Life Insurance Co. v. Shane, 98 Ark. 
132, 135 S. W. 836; Supreme Lodge v. Menkhausen, 209 Ill. 277, 70 N. E. 
567, 65 L. R. A. 508, 101 Am. St. Rep. 239; Schmidt v. Northern Life As- 
sociation, 112 Iowa, 41, 83 N. W. 800, 51 L. R. A. 141, 84 Am. St. Rep. 
323; Anderson v. Parker, 152 N. C. 1, 47 S. E. 53; Filmore v. Metro- 
politan Life Insurance Co.. 82 Ohio St. 208, 92 N. E. 26, 28 L. R. A. (N. 
S.) 675, 137 Am. St. Rep. 778; Equitable Life Assurance Society v. 
Weightman, 61 Okl. 104, 160 Pac. 629, L. R. A. 1917B, 1210; Murchison 
v. Murchison (Tex. Civ. App.) 203 S. W. 423; Johnston v. Metropolitan 
Life Insurance Co., 85 W. Va. 70, 100 S. E. 865, 7 A. L. R. 823; Cleaver 
v. Mutual Reserve Fund Life Association [1892] 1 Q. B. 147; 3 L. R| A. 
(N. S.) .727, note. 

In determining whether any one other than the beneficiary can recover 
on a policy, the effect of G. L. c. 175, § 125, must be considered. This 
statute, so far as here applicable, provides: 

“If a policy of insurance is effected by any person on his own life 
* * * in favor of a person other than himself having an insurable in- 
terest therein, the lawful beneficiary thereof * * * shall be entitled to 
its proceeds aginst the creditors and representatives of the person ‘effecting 
the same; and the person to whom a policy of life or endowment insur- 
ance, issued subsequent to April eleventh, eighteen hundred and ninety-four, 
is made payable may maintan an action thereon in his own name.” 

[2] The provision therein entitling the beneficiary to the proceeds of 
the policy as against creditors of the insured has been embodied in our 
insurance law since St. 1844, c. 82, § 2. The beneficiary could not maintain 
an action on the policy in his own name, however, until St. 1894, c, 225. 
Whight v. Vérmont Life Ins. Co., 164 Mass. 302, 41 N. E. 303. That the 
1894 statute, giving to the beneficiary a right of direct action against the 
insurer on the policy of insurance, changed only the procedural and not 
the substantial rights of the parties; and that the right of the executor or 
administrator of the insured to maintain such an action is not taken away 
by the statute, seem settled by Brown v. Greenfield Life Association, 172 
Mass. 498, 53 N. E. 129. See, also, Wright v. Vermont Life Ins, Co., 
supra; Dean v. American Legion of Honor, 156 Mass. 435, 439, 31 N. E. 1; 
Lorando v. Gethro, 228 Mass. 181, 187, 117 N. E. 185, 1 A. L. R. 1374. In 
considering the administrator’s right apart from said statute, we lay to 
one side the cases arising out of membership in fraternal or mutual benefit 
associations. These rest on the contract and by-laws of the society, and 
the nature of a member’s right therein, to determine who shall take in the 
place of the debarred beneficiary. See Schmidt v. Northern Life Associa- 
tion, supra; Supreme Lodge v. Menkhausen, supra; Sharpless v. Grant 
Lodge, 135 Minn. 35, 159 N. W. 1086, L. R. A. 1917B, 670. 

[3] Whtere the policy has been issued by a private company the weight 
of authority is in favor of allowing the administrator of the insurer to 
recover. Metropolitan Life Insurance Co. v. Shane, supra; Anderson v 
Parker, supra; Equitable Life Assurance Society v. Weightman, supra; 
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Murchison v. Murchison, supra; 14 Ann. Cas. 99, note; 7 A. L. R. 828, 
note. As was said by Lord Esher, M. R., in Cleaver v. Mutual Reserve 
Fund Life Association, supra, at pages 152, 153: 


“That the person who commits murder, or any person claiming under 
him or her, should be allowed to benefit by his or her criminal act, would 
no doubt be contrary to public policy. But this doctrine ought not to be 
stretched beyond what is necessary for the protection of the public; and 
if the matter can be dealt with so that such person should not be benefited, 
I do not see any reason why the defendants in such case should be allowed 
to say, though they might have received premiums perhaps for thirty 
years and still retained the same, that public policy forbade their paying 
the sum of money which they had contracted to pay. It seems to me that 
this question of public policy does not arise as between the executors and 
the defendants. The question arises at a later stage. When the money is 
in the hands of the executors, the question arises how, under the circum- 
stance, they must deal with it.” 


The right of the administrator is ordinarily based on the creation of a 
resulting trust in favor of the estate of the insured. 2 Joyce on Insurance 
(2d Ed.) § 833; Johnson, Adm’r, v. Metropolitan Life Insurance Co., 85 
W. Va., 70, 73, 100 S. E. 865, 7 A. L. R. 823, and cases cited. See Ban- 
croft v. Russell, 157 Mass. 47, 31 N. E. 710; Shea v. Massachusetts Bene- 
fit Association, 100, Mass. 289, 35 N. E. 855, 39 Am. St. Rep. 475. 

Since the argument of this case the policy has been filed with us, and 
it has been agreed that it may become part of the record. It is an endow- 
ment policy, dated July 22, 1912, payable to the insured, whose name then 
was Lillian E. White, at the end of 20 years. The company further agreed 
therein: 


“Subject to the conditions aforesaid, if the insured shall die prior to the 
date of the maturity of the endowment, to pay upon receipt of proofs of 
the death of the insured made in the manner, to the extent and upon the 
blanks required herein, and upon surrender of this policy and all receipt 
books, the amount stipulated in said schedule: Provided, however, that no 
obligation is assumed by the company prior to the date hereof, nor unless 
on said date the insured is alive and in sound health. In case of such 
prior death of the insured the company may pay the amount due under this 
policy to either the beneficiary named below or to the executor or admin- 
istrator, husband or wife, or any relative by bleod or connection by mar- 
riage of the insured, or to any other person appearing to said company to 
be equitably entitled to the same by reason of having incurred expense on 
behalf of the insured, or for his or her burial; and the production of a 
receipt signed by either of said persons shall be conclusive evidence that all 
claims under this policy have been satisfied.” 


The official beneficiary named was “Henry White—Husband.” One of 
the “privileges and concessions to policy holders” was the following: 


“Change of Beneficiary. Subject to the approval of the company, the 
insured at any time during the continuance of this policy, * * * may 
change the beneficiary or beneficiaries, by written notice to the company at 
its home office, accompanied by this policy, such change to take effect on 
the indorsement of the same on the policy by the company.” 


Under date of August 16, 1919, the beneficiary was changed to Charles 
Miller, husband of the insured. This and the change of her name to Lil- 
lian Miller, by reason of her marriage since the policy was issued, were 
approved by the company. There was no provision absolving the insurance 
company from liability because of the death of the insured at the hands 
of the beneficiary. 

[4] In a policy which permits the insured to change the beneficiary, 
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the latter has no vested interest in the money to be paid, but only an ex- 
pectancy. See Davis v. Royal Arcanum, 195 Mass. 402, 408, 81 N. E. 294, 
10 L. R. A. (N. S.) 722, 11 Ann. Cas. 777. It is clear from the terms of 
the present policy that Miller had no vested right in the proceeds as against 
the company; and as against him the insured retained an interest in the 
policy, and a right to determine who should be entitled to the proceeds as 
beneficiary in the event of her death prior to the maturity of the endow- 
ment. As Miller by his conduct has raised a personal bar at law to his 
recovery, and the company has not availed itself of the authority to pay 
the proceeds to any other of the persons specified in the contract, the court 
rightly refused to make the rulings requested by the defendant, and found 
for the plaintiff, the administrator of the estate of the insured. 

[5] While the question is not now directly before us, as to what dis- 
position the administrator must make of the money, amounting to $190.99, 
it may be added that, if any of it should remain after the payment of the 
debts of the insured and charges of administration, it cannot go to Miller, 
who feloniously took her life. The same principle of public policy which 
precludes him from claiming directly under the insurance contract equally 
precludes him from claiming under the statute of descent and distribution. 
Riggs v. Palmer, 115 N. Y. 506, 22 N. E. 188, 5 L. R. A. 340, 12 Am. St. 
Rep. 819; Cleaver v. Mutual Reserve Fund Life Association [1892], 1 Q. 
B. 147; In re Crippen [1911], P. 108, 103; Hall v. Knight [1914], P. 1; 
Perry v. Strawbridge, 209 Mo. 621, 108 S. W. 641; Box v. Lanier, 112 
Tenn. 393, 79 S. W. 1042, 64 L. R. A. 458. See Hatch v. Mutual Life In- 
surance Co., 120 Mass. 550, 21 Am. Rep. 541; Davis v. Royal Arcanum, 
supra. 

Exceptions overruled. 


+ aoe 


REIDY v. JOHN HANCOCK MUT. LIFE INS. CO. 
(Supreme Judicial Court of Massachusetts. Suffolk. May 25, 1923.) 


139 Northeastern Reporter, 538. 


1. INSURANCE — FALSE STATEMENTS IN CERTIFICATE FOR 

REVIVAL OF LAPSED POLICY PREVENT REVIVAL. 

Where insured signed certificates of insurability for reinstatement of a 
lapsed policy, in which he falsely stated he was in good health, and had 
had no illness or disease, nor consulted a physician, since the policy lapsed, 
he failed to comply with the precedent conditions named in the certificate 
or application, and the policy was not revived. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 


2. INSURANCE STATUTE RELATING TO MISPRESENTA- 
TIONS IN NEGOTIATION OF CONTRACT DOES NOT AP- 
PLY TO APPLICATION FOR REVIVAL AFTER LAPSE. 

St. 1907, c. 576, § 21, relating to misrepresentations or warranties 
made in the negotiation of a centract or policy of insurance, does not ap- 
ply to a certificate of insurability given to revive a policy which had lapsed 
Tor nonpayment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 





Exceptions from Superior Court, Suffolk County; George A. Sander- 
son, Judge. 

Action by Nora M. Reidy against the John Hancock Mutual Life In- 
surance Company to recover on a life insurance policy. Verdict for plain- 
tiff, and defendant excepts. Exceptions sustained, and judgment entered 
for defendant. 
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Wm. J. Patron, of Boston, for plaintiff. 
Walter I. Badger and Walter I. Badger, Jr., both of Boston, for de- 


fendant. 


Brabey, J. The trial court should have ruled, as requested by the de- 
fendant, that the action could not be maintained. The policy having lapsed 
for nonpayment of overdue premiums. the insured signed certificates of 
insurability for reinstatement of the policy, the material part of which 
is of the following tenor: 

“I, being the person on whose life the within mentioned policy was is- 
sued by the John Hancock Mutual Life Insurance Company, * * * 
hereby request said company to reinstate said policy which under its terms 
is now lapsed, upon condition of the truth of the following statements and 
agreements. Such reinstatement, if made, shall revive any indebtedness 
to said company and the lien therefor existing under said policy at the date 
of lapse. I hereby certify that I am now in good health and that during 
the time, including the grace period, since the premium now in default be- 
came due, I have had no injury, ailment, illness, or disease, nor symptoms 
of any such, neither have I consulted a physician, except as noted below 
(enter on dotted line any exceptions to the foregoing statements). None. 
I have stated all exceptions.” 


{1] The uncontradicted evidence, as the judge instructed the jury, 


showed that between July 8. 1917, and August 15, 1917, and between Janu- 
ary 8, 1918, and February 12, 1918, the date when the last two certificates 
were respectively submitted, the insured had been ill and had been treated 
more or less constantly by a physician fer epilepsy, from which he never 
recovered. The statements in the applications in question therefore were 
false, and ordinarily, the insured having failed to comply with the prece- 
dent conditions named in the certificate or application, the policy was not 
revived as a living enforceable contract under which the plaintiff as the 
beneficiary could recover. Miles v. Connecticut Mutual Life Insurance 
Co., 3 Gray, 580; Cobb v. Covenant Mutual Benefit Association, 153 Mass. 
176, 26 N. E. 230, 10 L. R. A. 666, 25 Am. St. Rep. 619; White v. Provi- 
dent Savings Life Assurance Co., 163 Mass. 108, 39 N. E. 771, 27 L. R. A. 
398; Fondi v. Boston Mutual Life Insurance Co., 224 Mass. 6, 112 N. E. 
or Ballard v. Globe & Rutgers Fire Insurance Co., 237 Mass. 34, 129 
N. E. 290. 

[2] The plaintiff, however, contends that the case is taken out of this 
general rule and is governed by St. 1907, c. 576, § 21, that: 


“No oral or written misrepresentation or warranty made in the nego- 
tiation of a contract or policy of insurance by the assured or in his be- 
half shall be deemed material, or defeat or avoid the policy and prevent 
its attaching unless such misrepresentation or warranty is made with ac- 
tual intent to deceive or unless the matter misrepresented or made a war- 
ranty increased the risk of loss,” 


which is a re-enactment of R. L. c. 118, § 21. See G. L. c. 175. § 186. But 
the applications were not negotiations for a contract of insurance. The 
policy had been issued and delivered. It was not a new contract which the 
insured was negotiating, but the revival of a contract under the conditions 
prescribed by the company and accepted by him. The revival, if accom- 
plished, could only restore the insured to all his rights under the policy, 
which had not been surrendered, as if he never had been in default. 
Everson vy. General Accident, Fire & Life Assurance Corporation, 202 
Mass. 169, 172, 88 N. E. 658. The case at bar cannot be distinguished in 
principle from Holden v. Metropolitan Life Insurance Co., 188 Mass. 212, 
74. N. E. 337, decided when section 21 of R. L. c. 118, was in force. In 
that case the application for revival of a lapsed policy contained an in- 
quiry whether the insured had been rejected by other insurance companies, 
which was shown by uncontradicted evidence to have been answered 
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falsely. It was held that the rulings of the trial judge, that the applica- 
tion for revival was not of itself a policy of insurance, and that, the in- 
sured prior to the application having been rejected for insurance in other 
companies, the plaintiff could not recover, were correct. The exceptions 
must be sustained and judgment entered for the defendant. 

So ordered. 


DELANEY et at. v. GRAND LODGE A. O. U. W. OF MASSACHU- 
SETTS. 
(Supreme Judicial Court of Massachusetts. Suffolk. April 17, 1923.) 
138 Northeastern Reporter, 918. 


1. INSURANCE — BY-LAWS INCREASING RATES HELD TO 
LEAVE IT OPTIONAL TO MEMBER TO REDUCE AMOUNT 
OF INSURANCE OR KEEP IT IN FORCE BY PAYING 
HIGHER ASSESSMENT. 

New by-laws, adopted by fraternal benefit society and increasing as- 
sessments, held to leave it to certificate holders whether they would accept 
options reducing amount to be paid under their certificates or receive the 
full amount, by continuing to pay the assessments necessary under such 
by-laws. 

(lor other cases, see Insurance, Dec. Dig. § 719[3].) 


2. INSURANCE — LETTER WRITTEN MEMBERS EXPLAINING 
NEW BY-LAW HELD NOT TO AFFECT THEIR RIGHTS. 
Letter sent members of fraternal benefit society in explanation of new 

by-law increasing assessments and the various options thereby afforded 

held not to affect the terms of the by-law or in any way to affect the rights 
of certificate holders. 


(For other cases, see Insurance, Dec. Dig. § 719[3].) 


3. INSURANCE — RATES ADOPTED BY FRATERNAL BENEFIT 
SOCIETY HELD NOT ARBITRARY OR UNREASONABLE. 
Table of rates adopted by fraternal benefit society having power to 

increase its rates, and declared necessary and reasonable by actuaries, a 

special committee, and the order itself; held not unreasonable or arbitrary, 

in the absence of evidence’ that they were not essential to meet the actual 
cost of insurance. 
(For other cases, see Insurance, Dec. Dig. § 719[3]:) 


4. INSURANCE — MEMBERS’ CONTRACTUAL RIGHTS HELD 
NOT VIOLATED BY AMENDMENT OF BY-LAWS TO IN- 
CREASE RATES. 

Under G. L. c. 176, §§ 20, 32, 40, where members of fraternal benefit 
society agreed to be bound by by-laws in force or thereafter adopted, and 
each certificate, without limiting assessments, made payment conditional on 
conformity to all by-laws and requirements of the order and by-laws at all 
times provided for amendment which could only be made by certificate 
holders or their representatives, certificate holders were bound by any 
subsequent rational alteration honestly made in the rates to be assessed, 
and amendment of by-laws to increase rates did not violate the members’ 
contractual rights. 


(For other cases, see Insurance, Dec. Dig. § 719[3].) 
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5. INSURANCE—FRATERNAL SOCIETY’S POWER TO _ IN- 
CREASE RATES HELD NOT LIMITED BY STATEMENTS OF 
OFFICERS WHEN PRIOR INCREASE WAS MADE. 

Where fraternal benefit society, under statutes in force and its laws 
and contracts, had power to increase assessments, such power was not 
limited by statements of its officers, when increased rates were adopted, 
that they were adequate, and that existing members would never have to 
pay higher rates, though members who had been such long enough to know 
the main features of the organization were thereby induced to continue 
their membership and pay the increased rates. 


(For other cases, see Insurance, Dec. Dig. § 719[3].) 


6. INSURANCE — ESTABLISHMENT OF PAID-UP CERTIFI- 
CATES, TERM CERTIFICATES, ETC., BY FRATERNAL BEN- 
EFIT SOCIETIES. 

Considerable flexibility with respect to the establishment of paid-up 
certificates, term certificates, extended protection, and cash surrender 

values by fraternal benefit societies is afforded by G. L.-c. 176, §§ 16, 19. 


(For other cases, see Insurance, Dec. Dig. § 719[3].) 


7. INSURANCE — FRATERNAL SOCIETIES NOT PROHIBITED 
Soy MAKING PAYMENT FOR SECURING NEW MEM- 
BERS. 

Under St. 1911, c. 268 (G. L. c. 176), fraternal benefit societies are 
not prohibited, as under earlier statutes, from making payments for secur- 
ing new members. 


(For other cases, see Insurance, Dec. Dig. § 696.) 


8. INSURANCE — BY-LAWS AND CONDUCT OF SOCIETY 
THEREUNDER HELD NOT TO VIOLATE STATUTE AS TO 
SPECIFYING PURPOSES FOR WHICH MONEY TO BE PAID 
AND MISUSE OF MONEYS. 

By-laws of fraternal benefit society providing that part of first year’s 
assessment should be paid into expense fund, and conduct of society in of- 
fering 40 per cent. of the first year’s premium to member securing new 
member, held not to violate G. L. c. 176, § 14, requiring by-laws to distinctly 
state purposes of payments, and providing that no money collected for mor- 
tuary or disability purposes shall be used for expenses. 


(For other cases, see Insurance, Dec. Dig. § 719[3].) 


9. INSURANCE — MEMBERS CANNOT SUE FOR RECEIVERSHIP 
AND LIQUIDATION. WHEN COMMISSIONER AND ATTOR- 
NEY GENERAL REFUSE TO ACT. 

Under G. L. c. 176, § 36, suit for appointment of receiver for fraternal 
benefit society and for winding up of corporate activities, on ground that 
it is exceeding its corporate powers, cannot be maintained by members, 
when insurance commissioner and Attorney General refuse to act. 

(For other cases, see Insurance, Dec. Dig. § 702.) 


11. INSURANCE — SUBJECT TO REGULATION WITHIN RA- 
TIONAL BOUNDS. 
The business of insurance is invested with a general public interest 
and subject to state regulation within rational bounds, and any legislative 
act directed to that ,end within reasonble limits will be upheld. 


(For other cases, see Insurance, Dec. Dig. § 3.) 
12. INSURANCE—STATUTE LIMITING QUO WARRANTO PRO- 
CEEDINGS TO ATTORNEY GENERAL IS CONSTITUTIONAL. 


G. L. c. 176, § 36, authorizing quo warranto proceedings by Attorney 
General when fraternal benefit society is exceeding its powers, etc., and pro- 
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providing that proceedings not brought by him shall not be entertained, is 
constitutional. 
(For other cases, see Insurance, Dec. Dig. § 689.) 


Case reserved from Supreme Judicial Court, Suffolk County. 

Suit for injunction and other relief by William E. Delaney and others, 
on behalf of themselves and all others interested, against the Grand Lodge 
of the Ancient Order of United Workmen of Massachusetts. Reserved by 
a single justice in the bill and answer, omitting certain exhibits, the 
amended bill and answer thereto, the findings of fact, and the exhibits an- 
nexed thereto, for the determination of the full court. Petition dismissed. 


ee 


LAMOTHE et at. v. SOCIETE LAURIER et At. 


SAME v. SOCIETE ST. JEAN BAPTISTE er. at. 
(Supreme Judicial Court of Massachusetts. Middlesex. March 1, 1923.) 
138 Northeastern Reporter, 899. 


1. INSURANCE—BENEFIT CERTIFICATE MUST BE PAYABLE 
TO PERSON WITHIN CLASS PRESCRIBED BY STATUTE. 
A fraternal benefit society may issue a benefit certificate, but it must 
be payable to a person within the class prescribed by statute. 


(For other cases, see Insurance, Dec. Dig. § 770.) 


2. INSURANCE — DEATH BENEFIT CANNOT BE MADE PAY- 
ABLE TO NIECE BY MARRIAGE. 
Niece by marriage of member of fraternal benefit society is not within 
the class of beneficiaries prescribed by St. 1911, c. 628, §.6, as amended by 
St. 1913, c. 617, § 1. 


(For other cases, see Insurance, Dec. Dig. § 770.) 


3. INSURANCE— MEMBER OF BENEFIT SOCIETY HAS ONLY 
POWER OF APPOINTMENT LIMITED TO PERSONS PRE- 
SCRIBED BY STATUTE. 

The only interest of members of fraternal society under benefit cer- 
tificate is a power of appointment in which he is limited to persons named 
in the statute. 


(For other cases, see Insurance, Dec. Dig. § 770.) 


4. INSURANCE— WHEN BENEFICIARY AND CERTAIN MEM- 
BERS OF CLASS DESIGNATED BY STATUTE ARE ALL 
DEAD, ANY PERSON MAY BE DESIGNATED. 

Under St. 1913, c. 617, § 1, if benefit certificate has been lawfully is- 
sued, and the beneficiary and all of the relatives and dependents therein 
mentioned are dead, the member may designate any other beneficiary, 
though persons who could have been originally designated are still living. 


(For other cases, see Insurance, Dec. Dig. § 777.) 


5. INSURANCE—STATUTE AS TO DESIGNATION OF BENEFI- 
CIARY, WHEN ORIGINAL BENEFICIARY AND OTHERS ARE 
DEAD, INAPPLICABLE TO ORIGINAL DESIGNATION. 

St. 1913, c. 617, § 1, permitting designation of any beneficiary, when cer- 
tificate has been issued and beneficiary named, and certain relatives and de- 
pendents are all dead, did not apply, where no certificate had previously 
been issued, though member had long been a member of the society. 


(For other cases, see Insurance, Dec. Dig. § 770.) 
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6. INSURANCE — REQUEST OF FUND TO PERSON OUTSIDE 
STATUTORY: CLASS DOES NOT ENABLE HER TO TAKE 
DEATH PENEFIT. 

Where person designated as beneficiary under benefit certificate was 
not one who could be designated under the statute, the member’s bequest 
of the fund to her by will did not enable her to take it. 


(For other cases, see Insurance, Dec. Dig. § 775.) 


7. INSURANCE—INSTRUCTION AS TO HEIR’S RIGHT TO RE- 
COVER PROPERLY REFUSED, WHERE IT DID NOT AP- 
PEAR PLAINTIFFS WERE MEMBER’S SOLE HEIRS. 
Instruction as to right of heirs at law of member of benefit society to 

take under benefit certificate, in absence of valid designation of beneficiary, 

was properly refused, where it was not shown that plaintiffs were the 
member’s sole heirs. 
(For other cases, see Insurance, Dec. Dig. § 826[1].) . 


8. INSURANCE—INSTRUCTION AS TO RIGHT OF HEIRS TO 
TAKE PROPERLY REFUSED, WHEN NO SUCH BY-LAW 
APPEARED. 

Instruction as to right of heirs of member of benefit society to take 
under certificate, in absence of valid designation of beneficiary, held prop- 
erly refused, where no by-law of the society so provided. 

(For other cases, see Insurance, Dec. Dig. § 826[1].) 


Exceptions from Superior Court, Middlesex County; Franklin T 
Hammond, Judge. 

Two actions by Adeline Lamothe and another against the Société 
Laurier and against Société St. Jean Baptiste, each of which defendants 
interpleaded Albina Leveillee, who claimed.the proceeds of the benefit cer- 
tificate sued on. Finding for claimant, and plaintiffs bring exceptions. Ex- 
ceptions sustained. 


Plaintiffs’ seventh request in the action against the Société St. Jean 
Baptiste was as follows: 


“(7) That a death benefit fund is not the subject of a disposition by 
will, and that such a disposition by a member of a fraternal beneficiary is 
not a valid designation in favor of the legatees named therein.” 


R. H. Beaudreau and Edward T. Simoneau, both of Marlboro, for 
plaintiffs. 
Heman S. Fay, of Marlboro, for defendant claimant. 


CarroLL, J. In Lamothe et al., against Societe St. Jean Baptiste et al. 
the plaintiffs in an action of contract seek to recover a death benefit of 
$496, payable on the death of Alexis Lapointe, their brother. The defend- 
ant is a “fraternal beneficiary organization” authorized to transact business 
in this commonwealth. Lapointe died August 29, 1919. At the time of his 
death, and for a long period of years, he was a member in good standing 
of the defendant society. By virtue of his membership, the death benefit 
was payable on his death. On August 23, 1919, a certificate was executed 
according to the laws of the seciety, payable to Albina Leveillee, his niece 
by marriage, the claimant, and by his will, duly allowed, this fund was 
bequeathed to her. No certificate “had been signed by the said Lapointe 
making any other person beneficiary prior to the certificate appointing the 
said claimant.” When Lapointe died, and at the time when the certificate 
issued, he had no wife, no betrothed or child, or a child by legal adoption, 
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no parent or parent by legal adoption nor was any person dependent upon 
him at the time. The by-laws of the society provide: 


“Tf there is no certificate of endowment, the society will pay the death 
benefit to the heirs at law.” 


In Lamothe et al. v. Société Laurier et al. the action is to recover 
$100 on a death certificate issued August 23, 1919, to Alexis Lapointe, in 
which the claimant was designated as beneficiary. “No certificate had been 
signed by the said Lapointe making any other person beneficiary prior to 
the certificate appointing the said claimant.” The defendant is authorized 
to carry on business in the commonwealth as a fraternal beneficial associa- 
tion. Its by-laws provide that on the death of a member the society will 
pay $100 to “the beneficiaries according to the certificate of endowment.” 

In each case the defendant interpleaded and the claimant appeared and 
answered. The judge found for the claimant, and the case is before us on 
the plaintiff’s exceptions. The plaintiffs, in each case, requested the court 
to rule: 

“(2) That the designation of a beneficiary of a death benefit fund in 
the defendant association, to be valid, must be a person within the classes 
prescribed by statute and by the by-laws of the association and the limita- 
tion of a beneficiary cannot be extended beyond the classes named in the 
statute. 

“(3) That in contemplation of laws, the interest in the death benefit 
fund which the deceased had was a power of appointment, and the power 
of appointment which he had was a limited one. He was limited in making 
the appointment to his widow, children, relatives by blood, dependents, and 
other classes named in the statute.” 


These requests were refused and the plaintiffs excepted. 

[1-3] A fraternal benefit society may issue a benefit certificate, but it 

must be payable to a person within the class prescribed by statute. 
O’Brien v. Massachusetts Catholic Order of Foresters, 220 Mass. 79, 107 
N. E. 400; O’Brien v. Order of United Workmen, 223 Mass. 237, 111 N. E. 
955, St. 1911, c. 628, § 6, as amended by St. 1913, c. 617, § 1, enacts that 
death benefits of such societies shall be payable only— 
“to the wife, husband, relative by blood, father-in-law, mother-in-law, 
son-in-law, daughter-in-law, stepfather, stepmother, stepchildren, betrothed, 
children or parents by legal adoption, or to a person or persons dependent 
upon the member.” 


The claimant was a niece by marriage of the member. She did not 
come within the class mentioned in the statute, to any of whom the benefit 
could be pavable. As was said in O’Brien v. Massachusetts Catholic Order 
of Foresters, supra: 


“In contemplation of law the only interest * * * which the de- 
ceased [Alexis Lapointe] had was a power of appointment and the power 
of appointment which he had was a limited one. He was limited in mak- 
ing the appointment,” to the persons named in the statute. 


[4] St. 1913, c. 617, § 1, also provides that: 


“Within the above restrictions each member shall have the right to 
designate his beneficiary, and, from time to time, have the same changed 
in accordance with the laws, rules or regulations of the society; * * * 
provided, that any society may, by its laws, limit the scope of beneficiaries 
within the above classes. If a benefit certificate has been lawfully issued 
and the beneficiary therein named and the husband, wife, betrothed, child, 
child by legal adoption, parent, parent by legal adoption, or persons de- 
pendent upon the member named in the benefit certificate have all died, the 
member, with the consent of the officers of the corporation and under such 
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rules as they may prescribe, may have any other person substituted as bene- 
ficiary therein.” 


Under the proviso of the statute a certificate may be made payable 
to one not within the designated class, but this is permitted only when a 
certificate has first been lawfully issued in accordance with the terms of the 
statute. If such a certificate has been lawfully issued, and if the benefi- 
ciary is dead and those mentioned in the proviso also are dead, the member 
could designate any other person as beneficiary, although he had relatives 
by blood, a father-in-law, mother-in-law, son-in-law, daughter-in-law, 
stepfather, stepmother or stepchildren who were alive and were within the 
class specified, who could take as beneficiaries under th first certificate. 

[5] Whatever may have been the reason for the enactment of this 
statute and the proviso referred to, it did not authorize the member in the 
first or original certificate to go beyond the class designated in the section 
of the statute. The proviso of the statute was limited to a case where the 
original certificate was lawfully issued and payable to one of the persons 
who could be named as beneficiary. If that person “ies and there are none 
of the persons named in the provise living, then the member is free to 
name any person as his beneficiary. In the case at bar, no certificate was 
issued to the deceased in either of the societies, although he had been a 
member of the St. Jean Baptiste Societe since 1883, and a member of 
Societe Laurier ‘for a long period of years” until August, 1919; when the 
certificate was issued for the first time and it was payable to his niece by 
marriage, Albina Leveillee. In our opinion this certificate was not in ac- 
cordance with the statute. It was the original certificate. The beneficiaries 
were limited to a specified class. The beneficiary named did not come 
within that class and cannot recover as such beneficiary. 

It is plain that the member intended the claimant should be his bene- 
ficiary; but the language and meaning of the statute for the regulation of 
fraternal benefit societies did not permit him to name anyone whom he de- 
sited as his beneficiary. He was confined to the class mentioned in the 
statute and he could not go outside that class. Kerr v. Crane, 212 Mass. 
224, 98 N. E. 783, 40 L. R. A. (N. S.) 692; Davis v. McGraw, 206 Mass. 
294, 92 N. E. 332, 138 Am. St. Rep. 398; Lavigne v. Ligue des Patriotes, 
178 Mass. 25, 59 N. E. 674, 54 L. R. A. 814. 86 Am. St. Rep. 460; Sargent 
v. Knights of Honor, 158 Mass. 557, 33 N. E. 650, is not in conflict. 

{6] The fact that the benefit fund was bequeathed in his will to the 
claimant does not help her case. She was not within the class designated, 
even if the fund could be disposed of by will. See American Legion of 
Honor v. Perry, 140 Mass. 580, 5 N. E. 634. 

The plaintiffs’ second and third requests should have been given. 

The plaintiffs’ sixth request in the case against the Société St. Jean 
Baptiste was as follows: 


“That where the by-laws of a fraternal beneficiary organization pro- 
vided that ‘the society pays the beneficiary mentioned in the certificate of 
endowment of the deceased member, as many dollars as there are members 
belonging to the society at the death of said member. If there is no cer- 
tificate of endowment, the society will pay the death benefit to the heirs- 
at-law’ and that where a person designated by the deceased member is not 
within the classes of persons mentioned in the statute the designation is 
invalid, and the heirs at law of the deceased are entitled to take.” 


The sixth request in the case against Société Laurier is as follows: 


“That where the by-laws of a fraternal beneficiary organization provide 
that “at the death of a member who has taken part in the Société Laurier 
for at least one year the said society pays to the beneficiaries according to 
the certificate of endowment the sum of one hundred dollars ($100.00)’ 
and that where a person designated by the deceased member is not within 
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the classes of persons mentioned in the statute the designation is invalid, 
and the heirs at law of the deceased are entitled to take.” 

[7] Even if it be assumed that under the by-laws of the Société St. 
Jean Baptiste, the member’s heirs at law could maintain an action at law. 
See O'Brien v. Order of United Workmen, supra; Davis v. McGraw, su- 
pra; American Legion of Honor v. Perry, supra; Shea v. Massachusetts 
Benefit Association, 160 Mass. 289, 35 N. E. 855, 39 Am. St. Rep. 475. It 
is not shown that the plaintiffs were the sole heirs at law of the member, 
and for this reason the sixth request was refused properly. : 

[8] The record does not show that there was a by-law of the Société 
Laurier providing for the payment of the fund to the member’s heirs at 
law, if no benefit certificate was issued. The by-law provided merely that 
the money was to be paid “according to the certificate of endowment.” The 
sixth request in the case against Société Laurier was properly refused. 
See Shea v. Massachusetts Benefit Association, supra; Doherty v. A. O. H. 
Widows’ and Orphans’ Fund, 176 Mass. 285, 57 N. E. 463 

[9] The seventh request in each case was inapplicable and was prop- 
erly refused. 

Exceptions sustained. 


re 


SMARDON v. METROPOLITAN LIFE INS. CO. 
(Supreme Judicial Court of Massachusetts. Suffolk. Jan. 22, 1923.) 
137 Northeastern Reporter, 742. 


1. INSURANCE — DEFENDANT BOUND TO PROVE THAT MIS- 
REPRESENTATIONS WERE MADE WITH INTENT TO DE- 
cee OR THAT MATTER MISREPRESENTED INCREASED 
The defense that representations made by an applicant for insurance 

were made with actual intent to deceive, or that the matter misrepresented 

increased the risk, thereby avoiding the policy under St. 1907, c. 576, § 21 

(G. L. c. 175, § 186), is an affirmative defense, and the insurer is bound to 

prove it to defeat recovery. 


(For other cases, see Insurance, Dec. Dig. § 646[1%4].) 


2. INSURANCE — NO RECOVERY IF APPLICANT. WHO REPRE- 
SENTED HE NEVER HAD CANCER, WAS SUFFERING 
THEREFROM. 

As cancer is of so serious a nature and so commonly results in shorten- 
ing life that persons afflicted therewith are not regarded by insurance com- 
panies as proper insurable risks, if insured, who represented that he had 
never had cancer, was suffering therefrom when he made the application, 
his beneficiary cannot recover, under St. 1907, c. 576, § 21 (G. L. c. 175, § 
186). 


(For other cases, see Insurance, Dec. Dig. § 291[4].) 


3. INSURANCE — EVIDENCE HELD TO JUSTIFY DIRECTED 
VERDICT ON QUESTION WHETHER INSURED HAD SAR- 
COMA. 

In action on insurance policy, evidence as to whether insured had sar- 
coma /icld to justify the direction of a verdict for defendant, if no other 
questicn had been in issue. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Exceptions from Superior Court, Suffolk County; Marcus Morton, 
Judge. 
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Action of contract by Marie R. Smardon against the Metropolitan Life 
Insurance Company on a life insurance policy on the life of plaintiff's hus- 
band. Directed verdict for defendant, and plaintiff brings exceptions. Ex- 
ceptions sustained. ; 


The court, in directing a verdict. ruled as a matter of law that plain- 
tiff’s husband had a maligant disease, and that it actually threatened his life 
and increased the risk of loss to defendant, and that defendant ought not to 
be held responsible. Plaintiff excepted to the direction of the verdict and 
to certain rulings on evidence. 


Harvey & Campbell, of Boston. for plaintiff. ; 
Cox & Bacon and William P. Kelley, all of Boston, for defendant. 


Crossy, J. This is an action of contract brought by the beneficiary 
named in a life insurance policy. issued by the defendant on the life of her 
husband. 

The policy was issued December 13. 1919. The application is dated 
December 8, 1919, is signed by the applicant and is attached to the policy; 
in it he declares that his statements and answers therein given to the medi- 
cal examiner are true. Among other questions and answers are the follow- 
ing: “Have you ever had anv of the following? * * * Cancer, tumor?” 
The answer is: “No.” “Have you ever been an inmate of. or have you 
ever received treatment at, an asylum, hospital or sanatorium? If yes, 
when, how long and for what?” The answer is: “Removed gland from neck 
June 20, 1919—2 days—not T. B.” At the trial the defendant admitted the 
issuance of the policy on December 13, 1919, that the premiums were duly 
paid, and that proofs of death were properly furnished to the defendant. 
The policy and application were admitted in evidence. 

[1] Under St. 1907, «. 576, § 21 (now G. L. c. 175, § 186), to entitle the 
defendant to avoid the policy, it must appear that representations made by 
the assured were so made with actual intent to deceive, or that the matter 
misrepresented increased the risk of less. Being an affirmative defense, the 
defendant is bound to prove it to defeat recovery. 

[2] Certain diseases, including cancer, are of so serious a nature, and 
so commonly result in shortening life that persons afflicted with them ordi- 
narily, according to present standards of medical science, are not regarded 
by insurance companies as proper insurable risks. If it be conceded by the 
beneficiary or is established by satisfactory proof in the case at bar that the 
insured was suffering from cancer when he made application for the policy, 
the plaintiff cannot recover. 

[3] There was evidence that the insured was operated on at the Elict 
Hospital, in Boston, in June, 1919, for the removal of diseased glands in his 
neck; that later, in December, 1919, he became sick, his neck became swol- 
len in the same place where he had been previously operated upon:and the 
swelling greatly increased, and he died on March 4, 1920. of sarcoma of 
the neck. The plaintiff testified that in June, 1919. her husband had an 
eperation on his neck; that she did not know what was removed from his 
neck; that she was told by Dr. Hersam, the following December, when he 
was taken sick, that what was taken from his neck was sarcoma, and that 
the glands that were removed were diseased by reason of sarcoma. She also 
testified that he was given X-ray treatments by Dr. George and Dr. Leonard, 
at different times, from June to December; that after the operation in June 
Dr. Hersam discharged him as cured. 

She was asked on cross-examination the following: 


“Q. You did know that your husband was treated by Dr. George and 
Dr. Leonard—X-ray—and you knew that your husband was surgically ope- 
rated upon by Dr. Kimpton? A. Yes. Q. You knew, at that time that this 
claimant’s statement was made out, that the operation that was had by your 
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husband in June was for the removal of sarcoma from the neck, didn’t you? 
A. Yes.” 

The plaintiff also called as a witness her daughter, Myola B. Smardon, 
who testified, in part: 

“That she did learn what was the trouble with her father quite a while 
after he was sent to the hospital; that she learned he had sarcoma of the 
neck, and that that was what he was operated upon for in the previous 
June.” : 

There was medical testimony offered by the defendant to the effect that 
the deceased was suffering from sarcoma in June, 1919, when he was ope- 
rated upon, and that it was a maligant disease and was not curable. This 
testimony was not contradicted by the plaintiff. While the jury could have 
disbelieved the medical opinions offered by the defendant, we think that 
upon the testimony cf the plaintiff and her daughter that they knew the 
insured had sarcoma in June, and the claimant’s statement made under oath 
that he died of “sarcoma of the neck,” if no other question was in issue 
between the parties, the judge was right in directing a verdict for the de- 
fendant. 

[4, 5] The representation by the insured in his application that he never 
had a “cancer or tumor,” the defendant contended was untrue and cffered 
medical testimony to show that sarcoma. was a form of cancer. If that 
testimony were believed by the jury. it would have required a verdict for 
the defendant; but they were not bound to believe the testimony of the 
surgeons to that effect. 

No evidence offered by the plaintiff tended to show that sarcoma was a 
form of cancer or tumor, nor did she admit it to be a fact. The court could 
not take judicial notice that sarcoma is a form of cancer, and it could not 
be so assumed by the presiding judge. In McDonough v. Metropolitan Life 
Ins. Co., 288 Mass. 450, 117 N. E. 836, a case recently decided by this court, 
the issue was whether the insured had a cancer or cancerous growth at the 
time he applied for a policy of insurance. And it was there said: 

“Whether he did or not, therefore, was a questicn of fact, and ought 
to have been submitted to the jury. On the record the evidence appears to 
be strong that he had that disease. The single circumstance that it was un- 
contradicted is not enough to compel belief in its accuracy. Still the jury 
may have discredited the opiniens expressed by the surgeons. * * * Even 
though the presiding judge may have felt that the evidence establishing the 
fact that the insured had the disease was so overwhelming that a verdict 
disregarding it ought not to be permitted to stand, still it was his duty to 
submit this question of fact to the jury.” 


In the case at bar there was no evidence offered by the plaintiff to show 
that sarcoma is a form of cancer or cancerous growth, and as it was not 
conceded by her, that question should have been submitted to the jury. It 
follows that the court erred in directing a verdict for the defendant, and 
the entry must be: 

Exceptions sustained. 


(nee a a I ci 


KANGAS v. NEW YORK LIFE INS. CO. (No. 64.) 
(Supreme Court of Michigan. June 4, 1923.) 
193 Northwestern Reporter, 867. 


2. INSURANCE—POLICY CONSTRUED MOST FAVORABLY TO 
ASSURED. 


An insurance policy couched in language chosen by insurer must be 
construed most favorably to assured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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3. INSURANCE—INJURY SETTING IN MOTION AGENCIES RE- 
SULTING IN DEATH WITHOUT INTERVENTION OF INDE- 
PENDENT FORCE IS PROXIMATE CAUSE OF DEATH. 

Under a policy providing for double indemnity for death resulting di- 
rectly and independently of all other causes from accidental bodily injury, 
an injury, which is the active, efficient cause that sets in motion agencies re- 
sulting in death, without the intervention of any other independent force, 
is the sole and proximate cause of death; the intent being that the efficient 
proximate cause be the ultimate test of liability. 

(For other cases, see Insurance, Dec. Dig. § 466.) 


4, INSURANCE — PROXIMATE CAUSE OF INSURED’S DEATH 

HELD FOR JURY. 

Whether insured’s death resulted from an infection originating from a 
carbuncle or from the injury alleged, or, if both causes concurred, which 
was the proximate cause of death, held for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Error to Circuit Court, Houghton County; John G. Stone, Judge. 
Action by Jemina Kangas against the New York Life Insurance Com- 
pany. Judgment for plaintiff, and defendant brings errer. Affirmed. 


Argued before Wiest. C. J., and Fellows, McDonald, Clark, Bird, 
Sharpe, Moore, and Steere, JJ. 


John D. Kerr, of Calumet (Robert M. MacDonald, of Calumet, of 
counsel), for appellant. 
Galbraith & McCormack, of Calumet, for appellee. 


McDonaLp, J. Plaintiff has brought this action as beneficiary in a life 
insurance policy issued by the defendant to her son, John E. Kangas. 

The policy, so far as it is material to the issues here involved, reads as 
follows: 


“New York Life Insurance Company agrees to pay to Jemina Kangas, 
mother of the insured, beneficiary. three thousand dollars (the face of this 
policy), upon receipt of due proof of the death of John E. Kangas, the in- 
sured. or double the face of this policy upon the receipt of due proof that 
the death of the insured resulted directly and’ independently of all other 
causes, ftom bodily injury effected solely through external, violent and ac- 
cidental causes. and that such death occurred within sixty days after sus- 
taining such injury. This double indemnity benefit will not apply if the in- 
sured’s death resulted from self-destruction, whether sane or insane; from 
any violation of law by the insured; from military or naval service in time 
of war; from a state of war or insurrection; from engaging in submarine 
or aeronautic operations; from physical or mental infirmity; or directly or 
indirectly from illness or disease of any kind.” 


The plaintiff claims that the insured’s death was due solely to accidental 
causes. She submitted proofs of death. The defendant paid the face of 
the policy but refused to pay more, claiming that the proofs did not show 
that death was due solely to the accident. The payment was made and ac- 
cepted with the understanding that it was without prejudice to plaintiff's 
right to assert a claim for double indemnity. 

Her action is brought to recover $3,000 under that clause of the policy. 
The insured died on the 27th day of October, 1920. It is the plaintiff's 
claim that death was caused by septicemia following an accidental injury to 


to his left knee. The particulars of her claim are stated by the circuit judge 
as follows: 


49——-Vol. LXI. 
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“The undisputed testimony shows that the insured was a student at the 
Michigan college of mines; that he was living in the township of Calumet, 
Houghton county, Mich., and while attending the college was going back 
and torth from his home to Houghton by street car; that on the morning 
of October 6, 1920, when he left his home he was in good health and was 
not limping; that about 10 o’clock in the forenoon of said day his mother 
saw him alight from a street car in front of her residence; that he was 
limping ; that he was unable to stand erect, that he had one hand on his left 
knee as he walked toward the store; that she assisted him from the store 
to her residence, the next door but one, and that she took off his trousers 
and cut off his underclothing with scissors, the knee at that time being badly 
swollen; that on the inside of the left knee there was a bluish mark, swol- 
len and about the length of one’s finger and about as wide as one’s finger, 
over which the skin was roughened; that she applied hot applications and 
later called the family physician, Dr. Kohlhaas, who applied wet dressings 
and heat to the knee; that some five or six days thereafter Dr. Kohlhaas 
aspirated the knee and found pus and later the same day called Dr. Law- 
baugh and again aspirated the knee to convince the latter of the presence 
of pus; the insured was taken that day to a hospital, the knee joint was 
freely opened up, a pint of pus was removed, and free drainage provided; 
the insured’s condition grew steadily worse; there was set up in his system 
a general septicemia from which he died October 27th.” 


It appears that about the first part of September, 1920, Dr. Kohlhaas 
treated the insured for a carbuncle on the thigh of the left leg. Two or 
three weeks before the injury he was pronounced cured. The defendant 
claims that if the insured suffered any injury to his knee, death did not re- 
sult solely from the injury, but was caused in whole or in part from infec- 
tion resulting from the carbuncle. In a letter to the plaintiff, refusing pay- 
ment of double indemnity, the defendant said: 

‘According to the information on file, your son had a carbuncle opened 
on his left leg midway between the knee and hip several weeks before the 
accident, and as far as the company can see, death was caused by speticemia 
due to the carbuncle or disease from which the insured was suffering.” 


At the conclusion of the plaintiff’s case and again when the proofs +had 
all been submitted, the defendant moved for a directed verdict. The motion 
was held in consideration under the Empson Act and the case submitted to 
the jury. The plaintiff received a verdict for $3,000 and interest amounting 
to $237.50. The defendant then moved fer a judgment notwithstanding the 
verdict. The motion was denied and a judgment entered on the verdict. 
From this judgment the defendant has brought the case here on writ of 
error. 

The principal question involves a construction of the double indemnity 
clause cf the insurance policy. 

The clause provides that defendant will pay “double the face of this 
policy upon receipt of due proof that the death of the insured resulted di- 
rectly and independently of all other causes from Sodily injury, effected 
solely through external, violent and accidental cause, and that such death 
occurred within sixty days after sustaining such injury.” 

[1] Under the construction contended for by counsel for plaintiff, it is 
urged that if the insured would not have died within the 60 days but for 
the accident, the plaintiff is entitled to recover even though some pre-ex- 
isting disease was a contributing cause of death. Counsel for the defend- 
ant insist that the language of the policy is plain and susceptible of but one 
construction, and that to entitle the plaintiff to double indemnity, it must 
appear that the accidental injury was the sole cause of death, and that if 
pre-existing disease was a contributing cause, it cannot be said that death 
resulted from the accident alone, directly and independently of all other 
causes. The circuit judge did not accept the construction urged by the de- 
fendant, but applied the law enunciated in the opinion of Justice Steere in 
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Abbott v. Travelers’ Insurance Co., 208 Mich. 654, 176 N. W. 473. By an 
evenly divided court that case attrmed a judgment in which the question 
here involved had been ruled adversely to the insurance company. As Jus- 
tice Steere wrote for an athrmance, his legal conclusions are the law for 
that case only. I think, however. that an examination of the cases will 
show that his opinion is in harmony with the best authority on that subject. 

{2| “It must be remembered that the policy is couched in language 
chosen by the insurer, and must be given the construction of which it is 
susceptible, most favorable to the assured. American Bonding Co. v. Mor- 
row, 80 Ark. 49. Moreover, it is the duty of courts to give such construc- 
tion to a policy, if the language used fairly admits, as will make it of some 
substantial value and carry out the intention expressed therein that lia- 
bility is incurred where death occurs from accidental injury.” Fidelity 
& Casualty Co. v. Meyer, 106, Ark. 91, 152 S. W. 995, 44 L. R. A. (N. S.) 
493. 

[3] In most cases a policy of this character would be of little or no 
value to the insured if the limiting language be literally interpreted as 
claimed by the defendant. Death from an external injury, unless instan- 
taneous, is usually the result of various concurring causes. The injury sets 
in motion other agencies and awakens dormant internal ailments which con- 
tribute to death. These are conditions rather than causes. If such insur- 
ance contracts are to be of any value to the man who pays for the risk as- 
sumed, a construction as fair and reasonable as the limiting language will 
permit should be placed upon them. 


“We think the only reasonable interpretation to be placed upon this 
clause is to say that the injury must stand out as the predominant factor 
in the production of the result, and not that it must have been so virulent in 
character, as necessarily and inevitably to have produced that result, re- 
gardless of all other conditions and circumstances. People differ so widely 
in health, vitality, and ability to resist disease and injury that what may 
mean death to one man would be comparatively harmless to another, and 
therefore the fact that a given injury may not be generally lethal does not 
prevent it from becoming so under certain conditions; and if, under the 
peculiar temperament or condition of health of an individual upon whom it 
is inflicted, such injury appears as the active. efficient cause that sets in 
motion agencies that result in death, without the intervention of any other 
independent force. then it should be regarded as the sole and proximate 
cause of death.” Driskell v. United States Health & Accident Insurance 
Co.. 117 Mo. App. 362, 93 S. W. 880. 


There are two lines of decisions dealing with the interpretation of these 
insurance clauses. Both will be found cited in Abbott v. Travelers’ Insur- 
ance Company. supra. They diverge on the application of the doctrine of 
proximate cause. I am of the opinion that the qualifying language of the 
contract may properly be interpreted to mean that the parties intended ef- 
ficient proximate cause to be the ultimate test of liability. This interpreta- 
tion renders the contract of some substantial value to the man who pays the 
premium as well as to the party who carries the risk. 

14] Applying this test to the facts in the instant case, the question is 
whether pre-existing disease or an accidental external injury was the ef- 
ficient, dominant proximate cause of the death of the insured. The testi- 
mony of the defendant tended to show that there was no external injury, 
but that death resulted from the general infection originating from a car- 
buncle with which the insured was afflicted a short time prior to the alleged 
injury. The testimony of the plaintiff was to the effect that the infection 
was produced by the injury to the knee, and that the injury was the sole 
cause of death. Each of these conflicting claims was supported by some 
competent evidence. It was therefore a question for the jury to determine 
the cause of death, and if both causes concurred, to say which was the ef- 
ficient, dominant, proximate cause. Even though the contract of insurance 
should have been interpreted as the defendant claims, the evidence pre- 
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sented a case for the jury, and the court did not err in refusing to grant de- 
fendant’s motion for a directed verdict. 

Various errors are assigned on the charge of the court and the refusal 
to give certain requests. We do not deem it necessary to discuss these fur- 
ther than to say that they are all based on defendant’s interpretation of the 
double indemnity clause of the policy contract. In view of our holding on 
that question, the requests submitted do not correctly state the law and 
should not have been given. 

[5] Error is also assigned on the court’s rulings in the admission and 
exclusion of evidence. On cross-examination of Dr. Kohlhaas, a witness for 
the plaintiff, he was asked if he knew of a case where a physician had re- 
ceived infection through the hand where there was no cut in the skin. He 
answered that Dr. Kurton had received an infection by curetting an abscess 
with the bare finger, and that Dr. Kurton claimed there was no abrasion or 
opening on the finger. The court denied a motion to strike out the answer. 
The witness had not claimed that germs could enter through the skin in 
which there was no abrasion. He said that was a question on which authori- 
ties in bacteriology are divided. The plaintiff claimed that there was an 
abrasion of the skin. She testified that it looked as though it had come in 
contact with some sharp object; that it was scratched. In view of this tes- 
timony and the claim of the plaintiff that the infection entered throeugh the 
bruised surface of the wound in the knee, the failure of the court to strike 
out the answer of the witness was error which could not in any manner pre- 
judice the rights of the defendant. 

There are no other questicns which require discussion. We have care- 
fully examined the record and find no reversible error. The judgment is 
affirmed, with costs to the plaintiff. 


a 


BRADLEY v. LADIES’ CATHOLIC BENEV. ASS’N. (No. 68.) 
(Supreme Court of Michigan. July 19, 1923.) 
194 Northwestern Reporter 411. 


INSURANCE—TENDER HELD TO EFFECT REINSTATEMENT. 


Where member of beneficial association, in defaut for dues and assess- 
ments to the extent of $5.65, with the right under the association’s consti- 
tution to reinstatement on payment of fine of 25 cents and arrearages, 
tendered the financial secretary a $10 bill, saying she could return the 
change at her convenience, and the financial secretary told the member she 
would not take the money, but that the member could pay at the next 
meeting, there was a sufficient tender, and reinstatement automatically fol- 
lowed, and was not postponed until the formal act of reinstatement of the 
association's president. 


(For other cases, see Insurance, Dec. Dig. § 760.) 


Error to Circuit Court, Wayne County; Charles E. White, Judge. 
Action by Catherine Bradley against the Ladies’ Catholic Benevolent 
Association. Judgment for plaintiff, and defendant brings error. Affirmed. 


Argued before Wiest, C. J., and Fellows, McDonald, Clark, Bird, 
Sharpe, Moore, and Steere, JJ. 


Keena, Lightner, Oxtoby & Hanley, of Detroit, for appellant. 
Wm. Henry Gallagher, of Detroit, for appellee. 


Wiest, C. J. The brief of counsel for defendant contains such a con- 
cise and fair statement of the facts that we quote therefrom: 
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“Annie Bradley became a member of the defendant association Feb- 
ruary 16, 1897. * * * Annie Bradley had always been a member of the 
defendant associaton in good standing, and was never behind in the pay- 
ment of dues and assessments until the assessment due in August, 1918. 
On Saturday, October 25, 1918, Miss Margaret Robinson, the financial 
secretary of Brarich No. 236, to which the deceased belonged, called at the 
residence of deceased and her sister, on a social call. During the course 
of the evening the matter of the arrearage of dues and assessments was 
discussed. Miss Annie Bradley was at that time perfectly well. It appears 
that she was in the habit of paying the dues and assessments in the aSso- 
ciation, not only for herself, but for her sister Catherine as well. 

“During the evening Miss Annie Bradley told Miss Robinson that she 
would pay her dues and assessments, but, according to the statement of 
plaintiff, Miss Robinson told her to wait; that she had lots of time—a 
whole month—to pay them, saying: ‘You don't need to worry; you have 
a whole month to be reinstated. Deceased went to a dresser drawer, taking 
therefrom a $10 bill, which she offered to Miss Robinson. Plaintiff told 
Miss Robinson to take it and return the change, but Miss Robinson replied 
that she should not take it at that time, as she did not have the change, 
and plaintiff told her to keep it and give her the change whenever she 
came over. 

“Plaintiff knew that she and her sister would have to pay August, Sep- 
tember, October, and November assessments to be reinstated, and, when the 
money was offered to Miss Robinson, the latter did not take it, but sug- 
gested paying it later on, and said that the thing to do was to come to the 
meeting on the following Tuesday and to pay it then. No objection was 
made to this by either of the sisters, as they intended to pay it the follow- 
ing Tuesday at the meeting. Plaintiff did not insist upon Miss Robinson 
taking the money, because Miss Robinson said they had a month in which 
to pay it. It was perfectly agreeable both to plaintiff and her sister to let 
the matter wait over until the meeting on the following Tuesday. 

“According to Miss Clara Murphy, a witness for the plaintiff, who was 
present at this time, Miss Robinson said she could not take the money be- 
fore the $10 bill was produced, and when the money was produced she 
said they should come to the meeting on Tuesday and pay it there. Ac- 
cording to Miss Robinson, Annie Bradley wanted to know if she could 
change the $10 bill, and Miss Robinson advised her to come to the meeting 
a week from the following Tuesday night, when she would be reinstated. 
When Miss Bradley asked Miss Robinson if she could change the bill she 
said the offer was made for assesments, and Miss Robinson told her she had 
no change, and to come down to the meeting on Tuesday, when she would 
be reinstated. At this time Miss Annie Bradley was in arrears $5.65 for 
dues and assessments.” 


It appears that payments were ordinarily accepted from members in 
good standing by mail, on the street, at the several homes, at Miss Robin- 
son’s home, and wherever money was offered. Counsel for defendant 
states: 


“The only error claimed in the case arises out of the refusal of the 
court to grant defendant’s motion for a directed verdict of no cause of 
action, the motion being based upon the claim that the insured at the time 
of her death was not entitled to the privileges of the defendant society, due 
to the fact that she was under suspension.” 


Defendant relies upon the following provision in the constitution of the 
defendant association : 


_. “Section 15. Every member of this department must pay to the bene- 
ficiaries’ fund in her branch the amount of her assessment on or before the 
last day of cach month. Then if said assessment shall not have been paid 








774 Insurance Law Journal, Vol. 61. [1923 


before, but shall remain unpaid at the time of the first regular branch meet- 
ing after the expiration of the month, such members who fail to pay the 
assessment are, by their own neglect, hereby declared to be suspended, and 
to have suspended themselves by their own act from all rights in the asso- 
ciation, and should they die while under such suspension they shall net be 
entitled to the beneficiary. Any member suspended for the nonpayment of 
assessment, and remaining suspended during the period of three months or 
less, shall be reinstated by the branch president, at a regular meeting of 
the branch from which she was suspended, when said suspended member 
shall have paid all assessments and monthly dues due at the time of her 
suspension, and from the date of her suspension to the date of her rein- 
statement, and in addition thereto a fine not exceeding 25 cents. Any mem- 
ber remaining suspended for nonpayment of assessment for a longer veriod 
than three months is hereby declared to be expelled from the association, 
the same to be entered in the records of the branch. Any member under 
suspension or in arrears to her branch for assessments or dues is disquali- 
fied from holding office, veting, or naming a candidate for office.” 


Defendant offered no evidence. The decisive cuestion submitted to the 
jury appears in the following excerpt from the charge of the court: 


“Now, I charge you that, if the money was not really offered to Mrs 
[Miss] Robinson at that time, but they merely talked about it, and asked 
her if she could change $10, and did not produce the money, that that 
would not be a legal tender. But if, as claimed by the plaintiff, the money 
was actually offered to Mrs. [Miss] Robinson at that time, without any 
conditions, and she was told that she could take that money to pay the dues 
and later return the change at her convenience, then that would be a legal 
tender, and would reinstate Annie Bradley as a member of this society in 
good standing. Now, that is the issue of fact for you. If you find that that 
tender was made, as claimed by the plaintiff, then the plaintiff is entitled to 
recover on this policy.” 


The jury found for plaintiff. Miss Robinson had authority to accept 
the dues and assessments. They were tendered her by Annie Bradley. Had 
she taken them, then under our decision in Sullivan v. Ladies’ Catholic 
Benevolent Ass'n, 217 Mich. 19, 185 N. W. 761, plaintiff could recover. 
The tender made stands in law the same as payment in preserving rights by 
way of preventing forfeiture. The reason given by Miss Robinson for not 
taking the money when tendered could not lessen the legal effect of the ten- 
der, unless it led to a withdrawal of the tender. There was no rejection 
of the tender, and no thought of rejection, but only an assurance of the 
timeliness thereof. We find no withdrawal of the tender, but a mutual un- 
derstanding of its continuing character and force to the time of the next 
meeting of the local branch. Rights were fixed at the time of the tender, 
and the reinstatement of Annie Bradley automatically followed. The con- 
stitution of the association made it imperative upon the president to rein- 
state her upon the payment of the dues and assessments, and her status as 
to membership must be determined as of the time of the tender, and not 
be held to await the mere formal act of the president, whe had no power to 
do otherwise than reinstate her. 

The issue presented falls within the decision in the Sullivan Case, and 
the judgment is affirmed, with costs to plaintiff. 
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ROSS v. MINNESOTA MUT. LIFE INS. CO. (FIRST NAT. BANK 
OF BEAVER CREEK, InTERVENER). (No. 23222.) 


(Supreme Court of Minnesota. Jan. 5, 1923.) 
191 Northwestern Reporter, 428. 


(Syllabus by the Court.) 


4. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT 
ASSIGNMENT OF LIFE INSURANCE TO BANK AS CRED- 
ITOR OF DECEASED INSOLVENT HUSBAND OBTAINED BY 
FRAUD WITHOUT CONSIDERATION. 


The proofs justify the finding that the plaintiff was the owner of the 
proceeds of the $6,000 policy in her own right, and not as trustee for the 
creditors of the insured, and that the assignments of $2,000 of such insur- 
ance to the defendant bank were procured by fraud and without considera- 
tion. 

(For other cases, see Insurance, Dec. Dig. § 594.) 


Appeal from District Court, Rock County; L. S. Nelson, Judge. 

Action by Grace J. Ross against the Minnesota Mutual Life Insurance 
Company. in which the First National Bank of Beaver Creek intervened. 
Facts formed and judgment ordered for plaintiff, and, from an order re- 
fusing to amend the findings and denying motion for new trial, intervener 
appeals. Affirmed. 


Hansen & Engan, of Luverne, and A. M, Freeman and Parliman & 
Parliman, all of Sioux Falls, S. D., for appellant. 
Canfield & Michael, of Luverne, for respondent. 


Quinn, J. Plaintiff and Charles H. Ross, now deceased, were hus- 
band and wife and resided with their nine children on a farm near Beaver 
Creek, in Rock county. The defendant Minnesota Mutual Life Insurance 
Company issued two policies to the deceased, one for $5,000 on March 29, 
1918, and one for $6,000 on June 30, 1920, in each of which the plaintiff 
was named as the sole beneficiary. The husband was insolvent at the time 
the two policies were issued, as well as at the time of his death, which 
occurred on July 15, 1921. This action was brought against the company 
to recover upon both nolicies. The company answered and thereafter paid 
into court, to await the outcome of the litigation, the amount of the face 
of both policies, less $240, the amount of the annual premium on the sec- 
ond policy, which fell due about the time of the death of the insured, 
and asked that the First National Bank of Beaver Creek, Orland Ress, 
and Ivan G. Ross be substituted as defendants and allowed to assert their 
claims to the money so paid into court. An order was accordingly made 
substituting said parties as defendants, and the insurance company with- 
drew from the case. A notice of the substitution was then served upon the 
Ross boys, but they did not appear or answer. The’ cause was tried to the 
court upon the complaint, answer of the bank, and reply. The court made 
findings of fact, and ordered judgment in favor of the plaintiff. From an 
order refusing to amend the findings and denying its motion for a new 
trial, the defendant bank appeals. 

{1] The appellant urges three general propositions why the defendant 
bank is entitled to recover in this action and why a new trial should be 
granted, viz.: First, that during the period from the time of the issuance 
of the first policy to the time of his death, the insured was insolvent, and 
that the payment of the premiums on said policies was in fraud of his 
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creditors, and that by reason thereof the appellant bank, a creditor, is en- 
titled to recover from the proceeds of the policies, the amount of the pre- 
miums so paid; second, that the insured, on June 29, 1921, requested the 
insurance company to change the beneficiary in the $6,000 policy, so that 
the plaintiff would receive $4,000 thereunder, Ivan G. Ross, $1,000, and 
Orland Ross, $1,000, and that the said Ivan G. and Orland Ross thereafter 
assigned the $2,000 payable to them as such beneficiares to the appellant 
bank, third, that the policy for $6,000 was issued to the plaintiff for the 
purpose of creating a trust in behalf of the creditors of the insured, and 
that she did, by reason thereof, become such trustee, and that the plaintiff 
has no special or personal interest in or to the proceeds of said policy. 

[2] The annual premium on the policy for $5,000 was $174, and the 
amount paid on that pelicy was in the aggregate $696. But one annual 
premium had been paid on the policy for $6,000 prior to the death of the 
insured, namely, $240 paid at the time of the issuance of the policy. Sec- 
tion 3465, G. S. 1913, provides as follows: 


“Whenever any insurance is effected in favor of another, the benefi- 
ciary shall be entitled to its proceeds against the creditors and representa- 
tives of the person effecting the same. All premiums paid for insurance 
in fraud of creditors, with interest thereon, shall inure to their benefit from 
the proceeds of the policy, if the company be specifically notified thereof 
in writing before payment.” 


It is not contended that the insured was guilty of any actual fraud, 
or that he entertained any fraudulent intent in taking out either of the 
policies in question, or in paying any of the premiums thereon, ~The con- 
tention of appellant is, that under the statute, and in view of the insolvency 
of the insured, the payment of such premiums amounted in law to a fraud 
on his creditors, without reference to the motive or actual intention of the 
insured. and without regard to the amount of the insurance or premiums 
paid. We are unable to agree with this contention. 

There being no claim or proof of any actual fraud, the question pre- 
sented is, whether the obtaining of the insurance, or payment of the pre- 
miums, while the insured is insolvent, is in itself necessarily a fraudulent 
transfer of his property with intent to hinder, delay, and defraud his 
creditors, within the meaning of the statute. It will be observed that the 
statute does not attempt to define what shall constitute fraud. That it in- 
cludes both actual and constructive fraud will hardly be questioned. One 
of the highest duties of a husband and father is to provide for his family 
during his life, and to make provision for it after his death. To this end 
he may devote a moderate portion of his earnings to insure his life, in 
favor of his wife, and so make reasonable provision for the future, with- 
out thereby being held to have intended to defraud his creditors, even 
though he was insolvent when he effected the insurance or paid the pre- 
miums. To maintain an action on behalf of the creditors of a deceased 
husband, to recover premiums paid by him, while insolvent, in order to 
provide for his family after his death, fraud must not only be alleged but 
proved. However, in such cases a fraudulent intent may be shown to exist, 
or may be inferred, from surrounding circumtances. Notes 29 Am. St. 
Rep. 360; 87 Am. St. Rep. 489; 12 R. C. L. p. 510. In Central National 
Bank v. Hume, 128 U. S. 195, 9 Sup. Ct. 41, 32 L. Ed. 370, the Supreme 
Court held, speaking through Chief Justice Fuller, that: 


“This argument in the interest of creditors concedes that the debtor 
may rightfully preserve his family from suffering and want. It seems to 
us that the same public policy which justifies this, and recognizes the sup- 
port of wife and children as a positive obligation in law as well as morals, 
should be extended to protect them from destitution after the debtor’s 
death, by permitting him, not to accumulate a fund as a permanent pro- 
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vision, but to devote a moderate portion of his earnings to keep on foot a 
security for support already, or which could thereby be lawfully obtained, 
at least to the extent of requiring that, under such circumstances, the 
fraudulent intent of both parties to the transaction should be made out.” 


[3] In that case it was further held, in effect, that an insolvent hus- 
band may insure his life and keep such insurance alive for the benefit of 
his family, without thereby being held to intend to hinder, delay, or de- 
fraud his creditors, and after his death they will have no interest in the 
proceeds of the policy. Baron v. Brummer, 100 N. Y. 372, 3 N. E. 474; 
Pinneo v. Goodspeed, 120 Ill. 524, 12 N. E. 196; Johnson v, Alexander, 
125 Ind. 575, 25 N. E. 706, 9 L. R. A. 660; Chapin v. Fellowes, 36 Conn. 
132, 4 Am. Rep. 49; Harvey v. Harrison, 89 Tenn. 470, 14 S. W. 1083. 

[4] In the instant case the trial court found from the evidence, as 
matters of fact, that from the time of the issuance of the first policy to 
the time of his death, the insured was insolvent; that the defendant bank 
was one of his creditors; that the insured paid premiums on said policies 
to the amount of $936; that in procuring said insurance and in paying the 
premiums thereon, there was no fraudulent intent or purpose on the part 
of the insured to hinder, delay or defraud his creditors, but that he pro- 
cured the same and paid the premiums thereon in good faith for the fu- 
ture protection of his wife and family; that the amount ‘of such insurance 
was not excessive or unreasonable for the protection of the widow and 
minor children of the insured; and there was no change of beneficiaries 
in said policies or either of them; that the writing signed by the two in- 
dividual defendants, requesting the payment of $2,000 of the proceeds of 
said policies to the defendant bank was without consideration, procured 
by fraud, and void, and that the plaintiff was the owner and entitled to 
receive the whole of said insurance. We think the findings are amply sup- 
ported by the proofs. Plaintiff was left without a home of any sort and 
without any means of support, save her ability to labor; th'e children were 
all minors except one; six were wholly dependent upon the plaintiff and 
the other minor ones were partially so. Under such circumstances we see 
no reason for disturbing the conclusions arrived at by the learned trial 
court, in relation thereto. 

Under the foregoing holding there is nothing to the second contention 
made on behalf of appellant, that it is entitled to $2,000 of the proceeds of 
the second policy through the pretended assignment thereof by the Ross 
boys September 19, 1921, for the reason that they had no interest in the 
insurance which they could assign. The same is true as to the third con- 
tention with reference to the so-called trust. If the insured procured the 
policies and paid the premiums thereon in good faith for the future pro- 
tection of his wife and children, and there was no change in the benefi- 
ciary, then the wife was in no sense a trustee for the creditors. 

[5] Upon the trial appellant offered in evidence the reply which plain- 
tiff made to the answer of the insurance company, which was objected to 
and received with the statement from the court that he might change his 
tuling afterward. The record does not show that any other ruling was 
made ‘thereon. This evidence was offered for the purpose of showing the 
insolvency of the insured, which was conceded throughout the trial by 
both parties. 

Upon the trial P. M. Crawford, a stockholder in the defendant bank, 
was called as a witness by the appellant and was asked to state a conver- 
sation which he had with the deceased relative to the beneficiary to be 
named in the policy for $6,000. This question was objected to as being 
incompetent, irrelevant, and immaterial and asking for a conversation be- 
tween the witness, who was interested in the event of the suit, and a de- 
ceased person. The evidence was received subject to a future ruling on 
its admissibility. It does not appear from the record that any ruling was 
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thereafter made. It is a well-established rule in this state that, if evidence 
is admitted subject to a future ruling on its admissibility, the party wishing 
to avail himself thereof should renew his objection at the proper time 
and secure a ruling thereon. See cases cited, section 9737, Dunnell’s Minn. 
Digest. The evidence offered was clearly objectionable under the statute. 
We discover no prejudicial error in the other rulings of the court upon 
the admissibility of evidence, to which objection was made. 
Affirmed, 


Dipset, J. I concur in the result. The testimony of Crawford, a 
stockholder of the appealing bank, relative to his conversation with the de- 
ceased concerning the $6,000 policy, was received and the ruling reserved. 
No ruling was subsequently made. His testimony is either in, to be weighed 
in reaching a conclusion ,or not in and not to be considered. There is no 
ruling on the question of competency for review on this appeal. Besides, 
the plaintiff, who says the evidence was incompetent, is not an appellant. 
My understanding is that the testimony is in. Considering it so, the court 
was not in error in refusing to find as requested by the fifth proposed 
finding that the deceased when he took the $6,000 policy, created a trust for 
his creditors with the plaintiff as trustee. Conceding without holding that 
a trust of such chracter can be created by parol, at variance with the terms 
of the policy, the testimony of Crawford, though it be accepted as literally 
true, falls short of requiring such a finding. In my judgment it shows 
no more than an unexecuted purpose, when he first negotiated for the in- 
surance, to protect his creditors, not communicated to his creditors, not 
constituting an agreement with any one, coupled with a suggestion that 
“he would name his wife to pay his creditors,” and he did not do it. 


Ne ee 


WINKELMANN v. MINNESOTA MUTUAL LIFE INS. CO. et At. 
(No. 5083.) 


(Supreme Court of Montana. March 19, 1923.) 
213 Pacific Reporter, 1104. 


2. INSURANCE — EVIDENCE HELD TO SHOW TRANSFER OF 
POLICY TO EMPLOYER WAS EQUITABLE ASSIGNMENT OF 
PROCEEDS AS SECURITY FOR PERFORMANCE OF IN- 
SURED’S DUTIES AS EMPLOYEE. 

Evidence held to show that insured, while acting as the president of a 
hardware company, agreed that for indemnity to the company against loss 
or liability arising from his acts while in the company’s employment, or loss 
or liability, because of his death or removal, he weuld secure the company 
to be named as beneficiary, and would not change beneficiary so long as 
the agreement remained in force, and that the company agreed to pay the 
annual premiums during the life of the agreement in consideration of the 
protection it would receive; the transaction amounting to an equitable as- 
signment of the policy as security for faithful performance by insured of 
his duties to the hardware company. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


3. INSURANCE — CONTRACT ASSIGNING POLICY OF LIFE IN- 
SURANCE TO EMPLOYER AS SECURITY FOR FAITHFUL 
DISCHARGE OF INSURED’S DUTIES HELD TO HAVE TER- 
MINATED WHEN INSURED LEFT EMPLOYMENT, SO THAT 
INSURED COULD THEN CHANGE BENEFICIARY. 


Where insured assigned his life policy to defendant employer as security 
for the faithful performance by insured of his duties as employee and de- 
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fendant paid the premiums and secured the protection intended and no lia- 
bility had been incurred by defendant by reason of insured’s acts, when in- 
sured left the employment of defendant the contract ceased and the liability 
thereunder was satisfied and the contract was performed by both parties; 
and hence it was then proper for insured to change the beneficiary and name 
his wife beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from District Court, Lewis and Clark County; W. H. Poorman, 
Judge. 

Action by Lydia C. Winkelmann against the Minnesota Mutual Life In- 
surance Company, in which action the Savage Hardware Company was 
made a defendant. Judgment for plaintiff, and defendants appeal. Judg- 
ment affirmed. 


Hurley & O'Neil, of Glendive. and Walsh, Nolan & Scallon, of Helena, 
for appellants. 
Day & Mapes, of Helena, for respondent. 


Hotioway, J. In February, 1915, W. F. Winkelmann, cashier of the 
Farmers’ & Merchants’ State Bank of Savage, Mont., secured a policy of 
insurance for $5,000 upon his life in the Minnesota Mutual Life Insurance 
Company. The policy was obtained for the purpose of securing the bank 
against any loss which it might suffer through the acts of Winkelmann, and 
to that end the bank was named beneficiary in the policy “with the right of 
revocation,” however, reserved to the insured. The bank agreed to pay the 
annual premiums on the policy and did pay the first four. Later Winkel- 
mann became vice president of the bank and continued in that position until 
June, 1918, when he resigned his office, severed his connection with the 
bank, and entered the employ of the Savage Hardware Company, a domes- 
tic corporation of which he was president and in which he owned or con- 
trolled a majority of the stock. 

When he severed his connection with the bank, Winkelmann was in- 
formed that the bank would no longer carry the policy of insurance, and 
he then suggested to Jens Miller, a director of the hardware company, that 
it “would be a good idea” for the hardware company to carry the policy as 
the bank had done, and to this suegestion Miller agreed, but nothing fur- 
ther was done about the matter at that time cr at the annual meeting of the 
stockholders in Tanuary, 1919. Ahout February 14, 1919. Winkelmann. Mil- 
ler, Anderson, Johnson and Christlaw met in the hardware store and the 
agreement over which this controversy wages was entered into. On the fol- 
lowing day Winkelmann secured the policy from the bank, and Christlaw, 
the secretary and manager of the hardware company drew that company’s 
check for $40.75 in part payment of the premium then due. The policy, the 
check, and a written request for change of beneficiary were sent to the in- 
surance company, and in due course the policy was returned to Winkelmann, 
bearing the insurance company's indersement to the effect that the benefi- 
ciary had been changed by substituting the name of the hardware company 
for the bank “with the right of further change” reserved to Winkelmann. 
The policy was delivered to Christlaw and by him placed in the hardware 
company’s safe. Later Winkelmann paid the balance due on the premium, 
$20, and this amount was refunded to him by the hardware company. 

At the annual meeting of the stockholders of the hardware company 
held in January, 1920, Winkelmann, by virtue of his control of the stock, 
ousted certain directors and elected a majority of the new board. He was 
re-elected president, and a man by the name of Pust was made manager. 
In March, 1920, Winkelmann, without consulting any other director of the 
hardware company, drew that company’s check for $77.60 and with it pro- 
cured a money order for $60.65, payable to the insurance company: and drew 
the balance, $16.95, in cash, which he retained. The $16.95 represented the 
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earnings of the policy, and the $60.65 represented the net amount due on the 
premium. This latter amount was forwarded to the insurance company and 
continued the policy in force until February 12, 1921. 

In May, 1920, the stock owned and controlled by Winkelmann was sold 
to persons who immediately took charge of the company and reorganized 
the board. Winkelmann resigned as president and director and severed his 
connection with the hardware company, which issued to him a receipt “in 
full of all accounts to date.” In this settlement nothing whatever was said 
about the policy, but in withdrawing Winkelmann took the policy with him, 
and in August following secured a change of beneficiary by having the 
name of his wife, Lydia C. Winkelmann, substituted in lieu of the name of 
the hardware company. On February 1, 1921, Winkelmann died. Due no- 
tice was given, the required proofs of death furnished, and a demand for 
payment made by Mrs. Winkelmann. On account of a claim preferred by 
the hardware company, the insurance company declined to make payment 
and this action was instituted. In response to the summons the insurance 
company appeared, paid the money into court, and asked to have the hard- 
ware company substituted for it as defendant. The request was granted, 
the insurance company was discharged from further liability, and the cause 
proceeded as between Mrs. Winkelmann as plaintiff and the hardware com- 
pany as defendant. : 

The issues to be tried were formed by the hardware company’s cross- 
complaint and the plaintiff's reply thererto. In the cross-complaint, after 
the formal allegations, it was alleged that in February, 1919, Winkelmann 
made to the directors of the hardware company an offer to the effect that 
if the company would pay the premium then due and premiums thereafter 
to become due, he would secure that company to be named beneficiary in the 
policy and would not thereafter change the beneficiary during the period for 
which the company paid the premiums; that the company accepted the of- 
fer and paid the premium then due and the premium due February 12, 1920; 
that the change of beneficiary was made pursuant to the agreement and 
the policy delivered to the hardware company; that Winkelmann wrongfully 
took the policy when he severed his connection with the hardware company 
and thereafter wrongfully caused the name of his wife to be substituted 
for the company as beneficiary. 

Upon the trial the hardware company assumed the burden of proof. At 
the conclusion of its testimony the court discharged the jury, found the is- 
sues for the plaintiff, and caused judgment to be entered accordingly. From 
that judgment this appeal is prosecuted. 

In their brief, counsel for the hardware company devote their entire 
argument to sustain the proposition that the insured. in a policy of the char- 
acter of the one here involved, may by contract put it beyond his power law- 
fully to change the beneficiary, or in other words, that by contract the named 
beneficiary may acquire a vested interest in the proceeds of the policy which 
cannot be defeated by the act of the insured in causing the beneficiary to be 
changed in violation of the agreement. The argument, however, proceeds 
upon the assumptien that the contract as set forth in the cross-complaint 
was proved, and therein counsel beg the real question before this court. 

The trial court held that the contract pleaded was not proved and the 
judgment followed that conclusion. In determining the controversry the 
court indicated that it found the evidence insufficient to prove: (1) That 
the agreement of February ———. 1919. was made with the directors of 
the company actine as a board: (2) that the company paid the premium 
due February 12, 1920; and (3) that the company was made beneficiary 
without the right reserved to the insured to change beneficiary. 

We deem it unnecessary to consider either the first or second reason 
assigned. If we confined cur investigation to the evidence furnished by the 
policy itself, no difficulty whatever would be encountered, for when the in- 
surance company granted the request for a substitution of the hardware 
company in the place of the bank as beneficiary, it did so with the express 
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declaration that the insured reserved the right to make further change at 
will, and with the stipulations in or indorsed on the policy it was delivered 
to and accepted by the hardware company and retained for more than a 
year. The contention of the hardware company resolves itself into this: 
Notwithstanding Winkelmann specifically reserved the right to change the 
beneficiary at will, he agreed orally for a valuable consideration that he 
would not exercise that right so long as the hardware company paid the pre- 
miums. 

The determination of the controversy depends upon the character of 
the oral contract entered into in February, 1919. The terms of that con- 
tract, as detailed by the hardware company’s witnesses, are so meager and 
indefinite that it would be quite impossible from them alone to determine 
the eff.ct of the agreement. From those terms it is doubtful whether the 
hardware company bound itself to do anything; certainly it did not bind it- 
self to pay any definite number of premiums. It might have ceased paying 
at any time without incurring liability. But a key to the interpretation of 
the agreement is furnished by the evidence of the circumstances under which 
the contract was made and the purpose or intention of the parties to it. That 
the contract grew out of the one between Winkelmann and the bank is be- 
yond controversy. and that it had its origin in a conversation between Win- 
kelmann and Miller at the time Winkelmann severed his connection with the 
bank and entered the employ of the hardware company is eaually well set- 
tled. While the witnesses Christlaw Miller, and Anderson detailed the 
terms of the contract, only Miller and Anderson assumed to tell the purpose 
of the agreement or the circumstances under which it was made. Miller, the 
vice president and director of the hardware company, testified to the con- 
versation between himself and Winkelmann concerning the policy at the time 
Winkelmann left the bank, as follows: 

“Mr. Winkelmann came to me and talked it over with me and wanted 
to know if it wouldn’t be a good idea to carry it over in the hardware store 
for the hardware company, and I told him I thought it would be a very 
good idea.” 


When asked to detail the conversation of February, 14, 1919, he said: 


“Well, that was something on the same lines. We talked over this pol- 
icy proposition, and we all agreed that it would be a good idea for the hard- 
ware company to carry this policy, and we decided to carry it. * * * 
Well, it was talked about, that it would be a protection for the hardware 
company, * * * that he would not change the beneficiary, it would re- 
main as protection to the Savage Hardware Company.” 

He testified further that the bank had carried the policy “as a busi- 
ness policy; business protection,” and again: 


“Q. And the conversation was about the hardware company carrying it 
as a business policy? <A. Yes. sir. Q. The same as the bank had carried 
it? A. Yes, sir. * * * Q. Well, what was said by anybody? A. Well, 
I don’t remember. They all talked about it as a good thing to carry it on 
his life as a protection to the company. Q. For anything that he might be 
liable to the company for? A. Yes, for anything he might be liable to the 
company for or for anything—if something should happen to him before an- 
other man got in there and got acquainted, there would be some loss of 
business perhaps, and things like that, it was suggested by several of them 
that was around there. Q. In other words, it was to be carried for the hard- 
rr company the same as it had been carried for the bank? A. Abso- 
utely.” 

Anderson, who had been assistant cashier of the bank while Winkel- 
mann was connected with that institution, and who was a director of the 
hardware company in 1919, testified that the bank carried the policy “for 
business protection.” He was then asked, “And for what purpose was the 
hardware company carrying it?” To which he replied, “Well, for the 
same protection, I presume.” 
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{1] It is an elementary rule in the construction of contracts that the 
court must, if possible, ascertain and give effect to the mutual intention of 
the parties at the time they entered into the contract, so far as that may be 
done without contravening legal principles. Section 10520, Rev. Codes 1921; 
Winslow v. Dundom, 46 Mont. 71, 125 Pac. 136. 


“Greater regard is to be had to the clear intent of the parties than to 
any particular words which they may have used in the expression of their 
intent. No matter how broad or how general the terms of the contract may 
be, it will extend only to those matters with reference to which the parties 
intended to contract.” 13 C. J. 523. 


[2, 3] Applying these rules to the evidence before us and the meaning 
of the contract in question is made reasonably clear. Winkelmann agreed 
that for the indemnity of the hardware company against loss or liability 
arising from his acts or conduct while in the employ of that company, or 
loss or liability incurred by reason of his death or removal while connected 
with the company, he would secure the company to be named beneficiary in 
the policy and would not change beneficiary so long as that agreement re- 
mained in force. The hardware company agreed to pay the annual pre- 
miums during the same period in consideration of the protection it would 
receive. The transaction amounted to nothing more nor less than an equi- 
table assignment of the proceeds of the policy as security for the faithful 
performance by Winkelmann of the duties which he owed to the hardware 
company, his employer. When he withdrew from the company and severed 
his relationship with it, the contract had been performed fully by both par- 
ties to it. The company had paid two premiums and had secured the pro- 
tection intended. No loss or liability had been incurred by it by reason of 
anything Winkelmann had done or failed to do. Winkelmann had enjoyed 
the privilege of having his policy kept in force without expense to himself 
and had performed faithfully the duties of his position; at least, he had so 
conducted himself that the company gave him a complete acquittance. The 
contract had performed the function for which it was created and was at an 
end. The liability under the contract was satisfied by the performance of 
the contract insured against. Frost on the Law of Guaranty Insurance, § 
217. The company owed no duty to pay any further premium and Winkel- 
mann owed no duty to refrain further from exercising the right reserved 
to him to change the beneficiary at will. The cross-complaint proceeds upon 
the theery that for all purposes of this case the designation of the hard- 
ware company as beneficiary was irrevocable. The trial court held that the 
evidence failed to sustain that theory, and with the conclusion we agree. 

The judgment is affirmed. 

Affirmed. 

Callaway, C. J., and Cooper, Galen, and Stark, JJ., concur. 


—————-2— 


KUNES et at. v. SOVEREIGN CAMP, W. O. W. (No. 22367.) 
(Supreme Court of Nebraska. May 15, 1923.) 
193 Northwestern Reporter, 735. 


(Syllabus by the Court.) 
1. INSURANCE — LOCAL CAMP CLERK HELD AGENT OF FRA- 


TERNAL BENEFICIARY ASSOCIATION TO MAKE AND RE- 
PORT REINSTATEMENTS. 


“Where the by-laws of a fraternal beneficiary association authorize the 
clerk of a local camp to collect arrearages from members who have been 
suspended for nonpayment of assessments, to restore their names to the 
membership list, and to report reinstatements to the sovereign camp, he is 
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the agent of the association in performing those duties.” Henton v. Sover- 
eign Camp, W. O. W., 87 Neb. 552, 127 N. W. 869. 138 Am. St. Rep. 500. 


(For other cases, see Insurance, Dec. Dig. § 695.) 


2. INSURANCE — FRATERNAL BENEFICIARY ASSOCIATION 
BOUND BY ACTION OF LOCAL CAMP CLERK IN REINSTAT- 
ING MEMBERS SUSPENDED FOR NONPAYMENT OF AS- 
SESSMENTS. 


“A fraternal beneficiary association may be bound by the action of a 
local camp clerk who collects arrearages from a member suspended for non- 
payment of assessments and restores his name to the membership list with- 
out demanding or receiving a health certificate required by the by-laws, 
where the clerk acts with full knowledge that the member is sick at the 
time, and where there is no fraud on the latter’s part.” Henton v. Sover- 
eign Camp, W. O. W., 87 Neb. 552, 127 N. W. 869, 138 Am. St. Rep. 500. 


(For other cases, see Insurance, Dec. Dig. § 763.) 


3. INSURANCE—BY-LAW AS TO PAYMENT OF INCREASED AS- 
SESSMENTS HELD REASONABLE. 


Where a regularly enacted by-law of a fraternal beneficiary association 
provides for the payment of an increased rate of assessments by its mem- 
bers after January 1, 1920, and further provides that members who had be- 
come such before that date by continuing to pay at the prior rate thereby 
elected to annul the provision in the certificate calling for the payment by 
the association of $100 for a monument, held, such by-law is reasonable; 
that a member by continuing to pay at the old rate thereby forfeited his 
right to monument benefits. 


(For other cases, see Insurance, Dec. Dig. § 719[4].) 


Appeal from District Court, Colfax County; Button, Judge. 

Action by Rosy Kunes and others against the Sovereign Camp of the 
Woodmen of the World. Judgment for plaintiffs, and defendant appeals. 
Affirmed in part, and in part reversed and remanded, with directions. 


De E. Bradshaw, of Omaha, Geo. W. Wertz, of Schuyler, for appel- 


a 


nt. 
W. C. Hronek and W. I. Allen, both of Schuyler, for appellees. 


Heard before Morrissey, C. J., and Aldrich, Day, and Goed, JJ. 


Day, J. This is an action on a fraternal beneficiary certificate to re- 
cover $1,000 for life insurance, and an additional sum of $100 for a monu- 
ment. The certificate was issued by the defendant, a fraternal beneficiary 
association, on October 3, 1903, to Jendrich Studnica, who died May 6, 
1920. The plaintiffs are children of the insured, and are the beneficiaries 
named in the certificate. The defendant denied liability on the ground that 
the certificate was forfeited by the failure of the insured to pay the assess- 
ments as provided in the by-laws of the association, which it is alleged were 
a part of the insurance contract. With respect to the provisions of the cer- 
tificate relating to the payment of $100 for a monument, it was specially 
pleaded that the insured had consented to an annulment of that part of the 
contract by paying assessments at the old rate, as provided might be done 
by the provisions of certain by-laws enacted by the sovereign camp of the 
association in 1919. The reply pleaded a waiver of the forfeiture, and also 
a general denial. A jury was waived, and trial was had to the court, re- 
sulting in a judgment in favor of the plaintiffs. As originally entered the 
judgment was for $1,000 with interest from May 6, 1920, and the additional 
sum of $100 for a monument, as provided in the certificate, making a total 
of $1,183. On considering the defendant’s motion for a new trial, the court 
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became convinced that under the by-laws of the association, and the facts 
presented, the insurance should be scaled down, and the judgment was re- 
duced $155. The judgment as finally entered was for $1,028. From this 
judgment defendant appeals. 


It appears that the defendant is a fraternal beneficiary association, 
which, in addition to other features, provides insurance for its members. 
A part of its general plan is carried on through local or subordinate camps. 
The insured was a member of one of these subordinate camps, known as 
“Zapadni Dub Camp No. 17,” located at Dodge, Nebraska. To retain his 
membership and keep his insurance, the by-laws of the association, which 
were a part of his agreement, obligated him to pay certain monthly assess- 
ments. The by-laws provided that the assessments fer each month were 
payable on or before the first day of the following month, and that if a 
member failed to pay his assessments within that time he should stand sus- 
pended, and during such suspension all rights under his certificate were void. 
The by-laws also provided that a suspended member: might be reinstated on 
certain conditicns, among them the payment of all assessments in arrears, 
and the furnishing of a certificate of good health. 

It appears that at the biennial session of the sovereign camp of defend- 
ant association, held in July, 1919, certain by-laws were enacted, and others 
amended, which became effective December 31, 1919. The effect of these 
new by-laws was to raise the assessments upon all members commencing 
January 1, 1920. 

Under these new by-laws members who became such prior to January 
1, 1920, had the option of continuing to pay assessments at the old rate. 
These by-laws provided in substance that, if a member continued to pay at 
the old rate, he thereby elected to have the amount of insurance named in 
his certificate reduced as provided in a table attached to the by-laws. This 
reduction as applied to the facts in the case at bar amounted to $155. The 
adoption of the higher rate of assessment, which no doubt was necessary, 
proved to be very unpopular. When the new rate became effective the in- 
sured. together with 22 other members of the Zapadni Dub Camp, refused 
to pay the assessments at either the old rate or the new rate, and were sus- 
pended. The insured was suspended February 3, 1920. The clerk of the 
local camp, acting under the direction of the sovereign camp, made special 
efforts to induce the suspended members to pay their assessments and be 
reinstated. He called upon the insured and also talked with insured’s son 
(not the beneficiary in the certificate) and induced him to pay up his father’s 
assessments. On March 30, 1920, the son paid the assessments for the 
months of January, February, and March, and also arranged with the clerk 
for the payment of subseauent assessments, and the insured was reinstated. 
The clerk promptly remitted the amount of the assessments for the months 
of Tanuary, February, and March to the sovereign camp, as having been 
paid by the insured. The defendant accepted the assessments and retained 
the same, together with two subsequent assessments, until the date of the 
trial in July, 1921, when it was tendered back. At the time the payment was 
made and the insured reinstated no health certificate was demanded by the 
clerk of the local camp. He testified that he had never had any health cer- 
tificate blanks; that he knew the condition of the insured’s health; knew 
that he had undergone an operation for the removal of his tonsils, but re- 
garded him as in fairly good health. It is not claimed that the insured or 
his son who paid the assessments perpetrated any fraud upon the clerk of 
the local camp er the defendant in procuring the insured’s reinstatement. 

Under the plan of organization of the defendant association it collected 
the assessments through the clerks of the several local camps. That the 
clerk of the local camp was the agent of the defendant in doing what he 
did cannot be doubted under the decisions of this court. Henton v. Sover- 
eign Camp, W. O. W., 87 Neb. 552, 127 N. W. 869, 138 Am. St. Rep. 500. 

It is clear that the provisions of the by-laws respecting the conditions 
upon which a suspended member might be reinstated are for the benefit of 
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the association and may be waived by it. From the reports of the clerk of 
the local camp the defendant knew that the insured had been suspended. It 
also knew when the remittances were made in payment of the assessments 
for January, February, and March, that the clerk was reinstating the in- 
sured, as otherwise there would be no purpose of remitting the money for 
these months. By being charged with the knowledge of its agent, the de- 
fendant knew that no certificate of good health had been furnished by the 
insured. Under these circumstances we think the defendant cannot now 
claim that the certificate was forfeited for the nonpayment of the assess- 
ments, or that the insured was improperly reinstated. 

[1] Under the facts before us we think the case falls within the rules 
announced in Modern Woodmen of America v. Colman, 68 Neb. 660, 94 .N. 
W. 814, 96 N. W. 154; Pringle v. Modern Wocdmen of America, 76 Neb. 
388, 107 N. W. 756, 113 N. W. 231; and Henton v. Sovereign Camp, W. O. 
W.., 87 Neb. 552. 127 N. W. 869, 138 Am. St. Rep. 500. In the Henton Case 
it was held: 


“Where the by-laws of a fraternal beneficiary association authorize the 
clerk of a local camp to collect arrearages from members who have been 
suspended for nonpayment of assessments, to restore their names to the 
membership list, and to report reinstatements to the sovereign camp, he is 
the agent of the association in performing those duties.” 


[2] And, further : 


“A fraternal beneficiary association may be bound by the action of a 
local camp clerk whe collects arrearages from a member suspended for 
nonpayment of assessments and restores his name to the membership list 
without demanding or receiving a health certificate required by the by- 
laws, where the clerk acts with full knowledge that the member is sick at 
the time, and where there is no fraud on the latter’s part.” 


[3] It is urged by the defendant that the court erred in rendering a 
judgment requiring the defendant to pay $100 toward a monument to be 
erected over the grave cf the insured. At the biennial session of the sover- 
eign camp held in July, 1919, as above stated, a by-law was also enacted 
which provided, in substance that a member who continued to pay at the 
old rate after January 1, 1920, thereby consented to the annulment of that 
part of the certificate relating to monument benefits. At the time the in- 
sured became a member of the association he agreed, among other things, 
to be bound by such by-laws as then existed or which might thereafter be 
enacted. Under the circumstances disclosed bv the record it seems that the 
by-laws enacted at the biennial session of 1919 relating to the scaling down 
of the amount to be paid upon certificates, and also the annulment of monu- 
ment benefits, are reasonable, and that the insured was bound thereby. We 
think, therefore, that the court erred in rendering judgment for $100 for 
the erection of a monument. 

It is next urged by the defendant that neither the insured nor the ben- 
eficiaries paid the assessments. We see no merit in this contention. As- 
suming that the payment was made without the knowledge of the insured 
or the beneficiaries, still it could be ratified by them. The fact that the ben- 
eficiaries are here insisting upon the payment of this certificate is a sufh- 
cient ratification of the act of their brother in paying the assessments. 

From what has been said it follows that the court erred in including in 
the judgment $100 fer a monument, but in all other respects the judgment 
is fully sustained. We think a new trial is entirely unnecessary, but the 
cause is remanded, with directions to enter judgment in conformity with the 
views herein expressed. 

Remanded, with directions. 


50——-Vol. LXI. 
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FLYNN et at. v. ROYAL NEIGHBORS OF AMERICA. (No, 22439.) 
(Supreme Court of Nebraska. May 26, 1923.) 
193 Northwestern Reporter, 760. 


(Syllabus by the Court.) 
INSURANCE—EVIDENCE HELD SUFFICIENT TO ESTABLISH 
DELIVERY OF BENEFIT CERTIFICATE TO INSURED IN 
LIFETIME AND WHILE IN GOOD HEALTH. 
On the facts stated in the opinion, held, that there was a delivery of 
the benefit certificate to the insured in her lifetime and while she was in 
good health. 


(For other cases, see Insurance, Dec. Dig .§ 665[2].) 


Appeal from District Court, Dodge County; Button, Judge. 
Action by James C. Flynn and others against the Royal Neighbors of 
America. Judgment for plaintiffs, and defendant appeals. Affirmed. 


Nelson C. Pratt, of Omaha, for appellant. 
Joseph E. Daly, of Fremont, for appellees. 


Heard before Morrissey, C. J., Aldrich and Day, JJ., and Colby and 
Redick, D. JJ. 


Avpricu, J. This is an action at law brought by plaintiffs, James C. 
Flynn and Franklin J. Flynn, a minor, by James C. Flynn, his father and 
next friend, against the defendant, Royal Neighbors of America, a cor- 
poration, having its home office at Rock Island, IIl., to recover the sum of 
$2,000 alleged to be due on a benefit certificate issued by the defendant 
company through Silver Leaf Camp, No. 390, located at Fremont, Neb. 
At the close of the testimony the trial court directed a verdict in favor of 
plaintiffs, Judgment was rendered in the sum of $2,367, with interest at 
the rate of 7 per cent. per annum from September 13, 1921, until paid; 
and, in addition, the sum of $125 was allowed plaintiffs as attorney fees 
and taxed as a part of the costs. Motion for new trial was overruled, 
and defendant appeals. 

Helen G. Flynn (now deceased) had, in years gone by, held a benefit 
certificate issued by defendant through Camp No. 386, at O'Neill, Neb. 
On September 21, 1918, she made application for reinstatement or new 
membership and benefits in the society through Silver Leaf Camp No. 390, 
and for a benefit certificate in the sum of $2,000 payable as follows: 
$1,000 to James C. Flynn, her husband; and $1,000 to Franklin J. Flynn, 
her son. The camp officers at Fremont recommended the applicant for 
adoption; on September 27, 1918, she was examined by the camp physi- 
cian and approved; on October 2, 1918, the application was approved by 
the supreme physician and recommendation made that a benefit certificate 
be issued. Helen G. Flynn took the secret and ceremonial work on Octo- 
ber 4, 1918, and was initiated and adopted into the order by the officers of 
Silver Leaf Camp, No. 390. The benefit certificate, No. 487,228, dated at 
the city of Rock Island, Ill., on October 31, 1918, was duly issued and 
forwarded to the recorder of Silver Leaf Camp, No. 390, but was never 
manually delivered to Helen G. Flynn, who died November 29, 1918, from 
the effects of an anesthetic administered in a hospital at Rochester, Minn., 
where she underwent an operation for goiter. Defendant’s tender of the 
fees and charges paid by the applicant was refused by plaintiffs, who in- 
stituted this action claiming that there was a delivery in law of the benefit 
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certificate to Helen G. Flynn in her lifetime, and that they were entitled 
to the benefits. Defendant claimed, in substance, as a defense, that (1) 
Helen G. Flynn never became a member of the society; and (2) the con- 
tract of indemnity for which application was made by Helen G. Flynn in 
favor of plaintiffs was never completed, that is, that there was no delivery 
of the certificate. 

The record shows that Helen G. Flynn had gone through all the 
ceremonial processes and had paid all dues and fees necessary to become 
a member and receive the rights and benefits of the order. Hence, as a 
matter of fact, she was a member of the society and appellant’s conten- 
tions to the contrary are without merit. 

The next and most important question is: Was the delivery of the 
policy to a local officer of the lodge a delivery to the applicant? It has been 
so held by this court in the case of Tracy v. Supreme Court of Honor, 4 
Neb. (Unof.) 189, 93 N. W. 702. In other words, it has been held in a 
case like the instant one that: 


“A member of a fraternal society had fully complied with the rules 
and regulations thereof and that the delivery of his certificate by such 
order, to an officer of the subordinate lodge of which he was a member. 
was a delivery to him.” 


Such is the rule of law laid down in Nebraska. We believe it is good 
law and sound practical sense. Notwithstanding that the by-laws, in ques- 
tion provide that the policy shall not become effective until there is a 
manual delivery of it and a receipt for the certificate, we are of the view 
that the facts of this case are controlled by that decision. In other words, 
when the deceased insured had complied with all the rules and regulations 
to become a member, and the society, or supreme lodge, had recognized 
this to the extent of issuing the benefit certificate and mailing it to an 
officer of the subordinate lodge of which applicant was a member, we say, 
as a matter of law, that this was a delivery, and, having paid all dues and 
complied with all the regulations of the order, she was entitled to the bene- 
fit thereof. These being the facts, she is, as a matter of law, recog- 
nized as a member in good standing at the time she died and entitled to all 
the privileges of the society and the benefit certificate. If such were not 
the case, then what benefit is a certificate, running all the risks of mistake, 
inaccuracy and misstatement of fact? A certificate is the article which 
shows that the applicant was duly and properly initiated and obligated, and 
entitled to all the benefits and privileges of the society. In other words, 
it is an infallible statement of fact and the party issuing it would be es- 
topped from denying or prohibiting a member from enjoying all the 
privileges connected therewith. 

Section 211 of the society's by-laws reads in part as follows: 


“The liability of this society om any benefit certificate issued by it 
shall not begin until such certificate shall have been countersigned by the 
oracle and recorder of the local camp and actual manual possession be 
delivered to the member applying therefor, on payment to the local re- 
corder of the assessment current at time of delivery of said benefit certifi- 
cate and while said member is in sound health, and, if a woman, not preg- 
nant; and no officers or camp of this society is authorized or permitted to 
waive any of the laws of this society which relate to the substance of the 
contract of indemnity.” 


The application and the benefit certificate itself by express provision 
make any and all of the by-laws of the society a part of the insurance 
contract. Appellant contends the contract was never completed and ar- 
gues that the above provision of the by-laws that “actual manual posses- 
sion be delivered” must be liberally fulfilled in order to establish plaintiff's 
right of recovery on the contract as beneficiaries. 
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An analogous situation was handled in the case of O’Neal v. Sovereign 
Camp, W. O. W., 310 Ky. 68, 113 S. W. 52. That case is supported by 
respectable authority and the opinion details a state of facts which is held 
to constitute a delivery in law of an insurance policy. 


“A certificate issued to insured on his application was received by the 
clerk of insured’s local camp, when a mistake in the number of the camp 
was discovered. Insured was directed to appear for initiation, and was 
regularly initiated, and paid all the dues and assessments, but the clerk 
returned the certificate to the sovereign camp for correction, and, before a 
corrected certificate was returned and delivered to insured, he was killed. 
Held that, when insured was initiated and had paid the dues, the clerk held 
the original certificate, which was a valid instrument notwithstanding the 
error, for him and that such acts constituted a delivery of the original cer- 
tificate to assured personally as required by the society’s constitution in 
order to initiate defendant's liability. O’Neal v. Sovereign Camp, W. O. 
W.., supra. 


This rule is directly applicable to the facts shown of record in the in- 
stant case. In view of the fact that Silver Leaf Camp, No. 390, received 
the benefit certificate for delivery during the lifetime of Helen G, Flynn 
and while she was in good health, she was entitled to possession of the same, 
she having been ready, willing and able to receipt for the policy, and having 
been duly and regularly initiated into the society, and having been paid all 
dues. As a matter of law the recorder of the subordinate camp held the 
certificate for her and the acts of the defendant society constituted a de- 
livery in law to applicant of the insurance contract. 

We think the trial court was correct in directing a verdict for plain- 
tiffs, and in all respects the judgment is affirmed. 

In the matter of attorney fees, it is our judgment that a fee of $100 in 
this court would be just and equitable and the same is hereby allowed. 

Affirmed. 


————_ « 
EVERETT v. SUPREME COUNCIL, CATHOLIC BENEVOLENT 
LEGION. 
(Court of Appeals of New York. May 11, 1923.) 
139 Northeastern Reporter, 780. 





1. INSURANCE—RATE OF FRATERNAL BENEFIT ASSESS- 
MENT MAY BE CHANGED SUCH AUTHORITY BEING 
CLEARLY RESERVED. 

Where the reservation of authority to amend the constitution and by- 
laws of a fraternal benefit society is clear, the right to have the rate of 
assessment and amount of benefit continued as originally provided is not 
fixed beyond the possibility of reasonable changes to meet new conditions. 

(For other cases, see Insurance, Dec. Dig. § 719[4].) 


2. INSURANCE—SUBSEQUENT BY-LAW CHANGING AMOUNT 
OF FRATERNAL BENEFIT HELD VALID, SUCH AUTHORI- 
TY BEING RESERVED BY REISSUED CERTIFICATE. 

Where a member of a fraternal benefit society had originally a benefit 
certificate which was not subject to alteration without his consent, but 
surrendered it and accepted another providing that any change or addition 
to the constitution or by-laws made subsequent to the issuance of the 
certificate should bind him and his beneficiary as though such changes ot 
additions had been made prior to his application for membership, his rights 
were determinable by the reissue certificate; hence where, by an amend- 
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ment to the constitution and by-laws, provision was made for a reserve 
fund to which each member was required to contribute, any deficiency to 
be a lien on the member’s insurance, the amount of such deficiency might 
properly on his death be deducted from the face value of the certificate. 


(For other cases, see Insurance, Dec. Dig. § 791[1].) 


3. INSURANCE—MEMBER OF FRATERNAL SOCIETY CHARGE- 
ABLE WITH NOTICE OF SOCIETY’S CONSTITUTION AND 
LAWS AND AMENDMENTS THERETO. 

A member of a fraternal benefit society is chargeable with notice of 
the society’s constitution and laws and the amendments thereto. 


(For other cases, see Insurance, Dec. Dig. § 716.) 


Appeal from Supreme Court, Appellate Division, Second Department. 

Action by Lawrence Everett against the Supreme Council, Catholic 
Benevolent Legion. From a judgment of the Appellate Division (203 
App. Div. 765, 197 N. Y. Supp. 13) affirming a judgment for plaintiff en- 
tered on a decision of the court at a Trial Term, a jury having been waived, 
defendant appeals. Affirmed as modiffed. 


Edward J. Connolly, of Brooklyn, for appellant. 

Joseph K. Ellenbogen, of New York City, for respondent, 

_Hervey J. Drake, of Buffalo, for Superintendent of Insurance, amicus 
curiae, 


Pounp, J. The question herein presented is as to the power of de- 
fendant, a New York fraternal assessment society, so to amend its con- 
stitution and laws as to charge against a member’s benefit certificate a lien 
for failure to contribute to a reserve fund created for the benefit of 
members who should join the order after the creation of such fund, as 
required by an amendment to such constitution and laws enacted after de- 
ceased became a member of the society. 

The familiar history is here repeated of such an organization giving in- 
surance at inadequate, flat, uniform rates in the early years of its exist- 
ence, and thereafter, when the experience tables of mortality had tri- 
imphed over hope, and benevolence had proven unequal to the pecuniary 
demands upon it, attempting to provide more equitably for the cost of such 
insurance by imposing new and increased levies and demands on its mem- 
bers, old and new. The theory advanced by such organizations is that they 
are a body of self-insurers united ,not for profit, to pay to one another an 
amount not exceeding the sum specified in their benefit certificates, to 
be raised by aSsessments on the members under an elastic constitution 
which permits them to adjust from time to time their levies and their 
payments to their ability to meet their obligations. This theory has been 
adopted by the courts of New York with qualifications for the protection 
of the holders of benefit certificates which are asserted by the plaintiff 
herein, and the question is whether, under our decisions, amendents to 
the constitution and by-laws of the order adopted after the member joined, 
which reduced the amount of the benefit, were binding on him. 

On May 31, 1886, the father of plaintiff, under the name of Pierce 
Everard, at the age of 45 years, made written application for membership 
in the defendant in his application directed that the benefit to which his 
beneficiary might be entitled to be paid upon his death to Margaret Everard, 
his wife, and, among other things, stated in his application: 


“T further hereby promise and agree to make punctual payment of all 
dues and assessments for which I may become liable and to conform in 
all respects to the laws, rules and usages now in force or which may here- 
after be adopted by the Supreme Council Catholic Benevolent Legion.” 
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Thereafter, on the 7th day of July, 1886, and upon this application, 
he was duly elected a member of the defendant and admitted to membership 
in a subordinate council of defendant known as St. Michael’s Council, No. 
28, located in Brooklyn, N. Y. At the time and as a part of his election 
and admission to membership, the applicant signed an agreement as follows: 


“In the presence of these witnesses, I do, of my own free will and 
accord, faithfully promise that I will strictly comply with all the laws, 
rules and usages of the Catholic Benevolent Legion as established by its 
Supreme Council, that I will hold allegiance to the Supreme Council and 
be loyal thereto as the supreme authority of the entire legion. That I will 
obey all orders emanating from the Supreme or State Councils or from 
the subordinate council of which | am a member, so long as they do not 
conflict with those of the Supreme Council or with any of my privileges 
as a citizen or my duties as a Roman Catholic.” 


On the 7th day of July, 1886, the defendant executed and delivered to 
the member a certificate of membership in writing, whereby it was certified 
that Pierce Everard had been accepted as a fourth grade member; that he 
was a fourth grade contributor to the benefit fund of the legion, and that 
the certificate was issued upon condition that the statements contained in 
his application for membership and medical examination were true, and 
that he would strictly comply with the laws, rules, and regulations of the 
legion. Then appears the following: 

“These conditions being complied with, the Supreme Council Catholic 
Benevolent Legion, hereby agrees to pay out of its benefit fund to Mar- 
garet Everard, wife, a sum of money not exceeding three thousand dol- 
lars, according to the provisions of law governing said fund upon the 
death of said member in good standing, provided he shall not have sub- 
stituted another beneficiary or reduced the amount of said benefit under the 
rules governing disability benefits.” 


The constitution and laws when Everard became a member provide 
that $3,000 shall be paid on the death of a fourth grade member. 

This court has held that a subsequent amendment to the constitution 
and by-laws of a fraternal assessment society, without the member’s con- 
sent does not operate to raise the rate of assessment or reduce the amount 
of benefit as fixed by the certificate, unless the consent of the member to 
such changes is plainly evidenced by the language of the certificate itself, 
and that the beneficiafy can recover the full amount stated in the original 
certificate although the member has refused to pay the increased rate. It 
was pointed out by Cullen, J., in Beach v. Supreme Tent of K. of M., 177 
N. Y. 100, 105, 69 N. E. 281, 283, that it is quite easy for fraternal organi- 
zations to provide on the face of the certificate that— 

“The payments therein specified should be subject to such modification 
as to amount, terms and conditions of payment and contingencies in which 
the same were payable as the endowment laws of the order from time to 
time might provide.” Green v. Supreme Council of Royal Arcanum, 206 


N. Y. 591, 100 N. E. 411. 


When they failed pointedly to direct the attention of their members on 
the face of the benefit certificate to the ambulatory nature of the contract, 
they were not permitted to avail themselves of their reserved rights as 
set forth in the application for membership. Thus a tender regard for the 
welfare of the beneficiary prevailed over the formal expression of the 
contract and the future welfare of the society. But the Supreme Court of 
the United States has held that where the member in his original appli- 
cation has agreed to conform to the laws of the order then in force or 
thereafter to be enacted, the society has the power, under the provisions of 
the United States Constitution, to change such laws even so far as to af- 
fect rights to the benefit fund. Supreme Council of Royal. Arcanum v. 
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Green, 237 U. S. 531, 35 Sup. Ct. 724, 59 L. Ed. 1089, L. R. A. 1916A, 771; 
Supreme Lodge K. of P. v. Mims, 241 U. S. 574, 36 Sup. Ct. 702, 60 L. 
Ed. 1179, L. R. A. 1916F, 919; Supreme Lodge K. of P. v. Smyth, 245 
U. S. 594, 38 Sup. Ct. 210, 62 L. Ed. 492. 

[11 The New York decisions are based upon the construction of the 
contract made by the beneficiary society with its members. Where the 
reservation of authority to amend a charter or the constitution and by- 
laws of a society is clear, the right to have the rate of assessment and 
amount of benefit continued as originally provided is not vested or fixed 
beyond the possibility of reasonable chariges to meet new conditions. Mc- 
Clement v. Supreme Court, O. O. F., 222 N. Y. 470, 478, 119 N. E. 99. 


[2] The certificate issued in 1886 is to be construed as providing un- 
conditionally for the payment of $3,000 to the beneficiary named therein 
unless the member subsequently assented to changes in the constitution and 
laws which raised the rate of assessment or lowered the sum payable at 
death. The insured died on October 5, 1920, a member in good standing 
of the order, at the age of 79 years, having been a member for 34 years, and 
it is claimed by plaintiff that he is entitled to recover the full sum of 
$3,000 less a small deduction which is not in dispute. Before the member's 
death, two important changes took place: First, in 1900 the assessment 
was raised from $2.16 bi-weekly, or less than $20 a thousand, to $3.15 bi- 
weekly, or less than $30 a thousand. In 1904, under an amendment to the 
by-laws, the amount of the assessment was again increased to $7.86 an 
assessment. The member then took advantage of a provision of the 
amended by-laws which permitted. him to pay 55 per cent. of such in- 
creased assessment and to have 45 per cent. thereof charged against his 
benefit certificate. Three hundred and seventy-one dollars and ninety-four 
cents is charged against the benefit certificate on this account. No ques- 
tion is raised about the consent of the insured to these changes, In 1900 and 
again in 1904, when the assessment was raised, the increased assessments 
were paid by the member. Secondly, on September 2, 1904, Everett sur- 
rendered his original certificate by a written indorsement signed by him, 
“I hereby surrender my benefit certificate No. 9947,” and requested that a 
new one be issued changing his name and that of his wife, the beneficiary 
named therein, from “Everard” to “Everett.” This seems to have been a 
mere correction of a mistake in his name. The new certificate was issued 
in the same form as the old. On April 17, 1913, he again in like manner 
surrendered his benefit certificate, his wife having died, and requested that 
a new certificate, naming plaintiff, his son, as beneficiary, be issued. The 
new certificate having the same date as the original certificate and being 
indorsed, “Reissued, April 17, 1913; change of beneficiary,” provides on 
its face: 

“The charter application for membership, medical examination, con- 
stitution and laws of the society, shall constitute the contract between the 
member and the society, and any changes, additions, or amendments to 
the charter of this society, constitution or laws duly made or enforced 
subsequent to the issuance of the benefit certificate shall bind the member 
and his, beneficiary and shall govern and control the agreement in all re- 
spects the same as though such changes, additions or amendments had 
been made prior to the application for membership, and shall be set forth 
in the benefit certificate.” 


It thus complies, in form and substance with the suggestions of Cul- 
len, J., to meet the holding in the Beach Case, supra, that the consent of the 
member to future changes be brought home to him by the language of the 
certificate itself. This certificate the member accepted in writing as of 
the date of the original certificate “on the conditions therein named.” 

In 1904 the constitution and by-laws had been further amended by pro- 
viding in lieu of a further increase in the rate of assessment, which could 
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not satisfactorily be made without making the cost prohibitive to the older 
members, a reserve fund and a reserve deficiency lien on each certificate 
then in force, in order to keep rates level and equalize the cost of insurance 
for new and old members. This change was made and finally put into 
operation with the approval of the state insurance department and to meet 
the very heavy mortality which defendant was suffering. Each member 
was required to maintain to his credit a net balance at least equal to the 
reserve on his certificate, any deficiency to be a lien upon a member’s in- 
surance. At the time of this readjustment, then, the members were given 
the option of continuing to pay the assessments at the rate then in force, 
provided a lien were charged on their certificate representing the difference 
between an assessment at their attained ages and the old assessment, They 
could pay the increased cost in cash or by the more easy terms whereby 
the difference was made a charge on their benefit certificates. The alterna- 
tive was to make the cost of carrying new members large enough to pay 
the reserve, and let the old members reap the advantage. One or the other 
plan was essential to preserve the association from complete collapse, and 
the former seemed mcre equitable and better calculated to enable the asso- 
ciation to recruit new members, The lien on insured’s benefit certificate has 
been’ computed at $1,676.71, and defendant seeks to deduct this sum from 
the face of the certificate under the terms expressed in the reissued certifi- 
cate. Plaintiff asserts that the rights of the parties were fixed by the 
original certificate and that the member was not bound by this amendment. 

In Kennedy v. Supreme Council. Catholic Benev. Legion, 188 App. Div. 
613, 177 N. Y. Supp. 268, affirmed, without opinion, 231 N. Y. 582, 132 
N. E. 897, it was said, but not necessarily, by the court below, on facts not 
essentially different from those now before us, that such a new certificate 
was to be deemed merely a reissue of the original certificate with merely 
a change of beneficiary and that it did not imply assent to the amended 
constitution and laws in force at the date of reissue. The question of law 
was not before this court on any exception surviving unanimous affirmance 
and remained an open one. 

We are of the opinion that the rights of the members are to be de- 
termined by the terms of the reissued certificate. Everett was a member 
in good standing at the time of his death. For many years the defendant 
carried him at less than the cost of his insurance. Death would have 
brought to his beneficiary the payment of the full sum specified. As he 
tontinued to live, it was not inequitable that he should be called on to bear 
the burdens of a brother laid on him by his brothers with his consent. 
Case v. Supreme Tribe of Ben Hur, 106 Neb. 220, 184 N. W. 75, 18 A. 
L. R. 1172. The sorrows of the old are often multiplied and the ex- 
pectancies of their heirs disappointed. When the assessments were in- 
creased Everett paid whatever was required of him and did whatever was 
necessary for him to do under the constitution and by-laws. He knew that 
his rights as a member were defined by the constitution and by-laws and 
he accepted the new certificate without inquiry or protest. He knew, or 
was chargeable with notice, of the government, constitution, and laws of 
the defendant. By local legal interpretation he had originally a benefit 
certificate which could not be altered without his consent, although in his 
application he had agreed to conform in all respects to future amendments 
of the laws of the order. He surrendered it and accepted another bearing 
the same date, which by verbal changes conformed to the original intention 
of at least the insurer to issue a certificate subject in all proper respects to 
future changes. He thereby, no fraud or deceit being shown, consented to 
the changes which had been made in 1904, in relation to the deficiency lien 
and stood in the same position in relation to the defendant as if the original 
certificate had been issued in the form in which it was reissued. 

It is urged that this result is grossly unfair; that after paying assess- 
ments for many years the entire insurance might in time be eaten up by the 
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lien against it and nothing might be left for the beneficiary. If the member 
has the protection which he contracts for at its fair value, the beneficiary 
cannot complain when the society offers him the reduced remainder, in lieu 
of that undiminished principal which he hoped for. If the assessment 
had been raised according to cost, year by year, according to actuarial 
experience, the member’s burdens might well have increased beyond his 
ability or disposition to pay. 

[3] The trial judge found as a fact that no notice of the change in 
the constitution and the laws and of the lien was received by the member. 
As matter of law he was chargeable with notice as a member of the order 
of its constitution and laws, and the amendments thereto, and it was not 
necessary to establish actual receipt of such notice by him. McClement v. 
Supreme Court, O. O. F., supra. 

The judgment should be modified by reducing the amount of the prin- 
cipal recovery to $951.45, and as so modified affirmed, with costs to ap- 
pellant in all courts. 

Hogan, Cardozo, McLaughlin, Crane, and Andrews, JJ., concur. 

Hiscock, C. J., absent. 

Judgment accordingly. 


————__~- «>> 


EASTERN DIST. PIECE DYE WORKS, Inc., v. TRAVELERS’ INS. 
CE 


(Court of Appeals of New York.: Jan. 9, 1923.) 
® 138 Northeastern Reporter, 401. 


1. INSURANCE — STATEMENT CLAIMED TO HAVE EFFECT OF 
WARRANTY MUST BE FRAUDULENT WITH INTENT TO 
DECEIVE. 

Under Insurance Law, § 58, providing that all statements by the insured 
“shall in the absence of fraud be deemed representations and not warran- 
ties,” in order to produce a warranty in an application for insurance whereof 
a breach would necessarily and ipso facto avoid the policy, the statement, 
claimed to constitute or have the effect of a warranty, must be character- 
ized by and include the elements of fraud, which ordinarily would be estab- 
lished by proof that the person making it knew that the statement was false, 
wherefrom there could be inferred an intent to deceive and cheat; and a 
misstatement, even though stated in the form of a warranty, if made in 
good faith and without the element of fraud, is classified as an ordinary 
representation, and is a defense to the policy only if material as an induce- 
ment for the issuance of the policy. 


(For other cases, see Insurance, Dec. Dig. § 256[2].) 


2. INSURANCE— ON DEFENSE THAT MISSTATEMENTS WERE 
WARRANTIES, DEFENDANT MUST PROVE WARRANTIES 
FRAUDULENTLY MADE. 

Where defendant insurer pleads as a defense the alleged misstatements 
of the applicant concerning her health as warranties, it must, under Insur- 
ance Law, § 58, establish that these warranties were infected by fraud. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 


4. INSURANCE — WORDS “DEFORMITY” AND “INFIRMITY” AS 
USED IN APPLICATION FOR INSURANCE TO BE REASONA- 
BLY CONSTRUED. 

Such words as “deformity” and “infirmity” as used in an application for 
insurance must have a reasonable interpretation, and should not be construed 
as so covering a defective condition of insignificant extent and of no prac- 
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tical effect upon the bodily condition of an insurance subject as to make a 
denial of their existence conclusive evidence of fraud; but in such case 
the fraudulent intent of the applicant is for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Infirmity; Second Series, Bodily Deformity.) 


5. INSURANCE EVIDENCE AS TO WHETHER APPLICANT'S 
REPRESENTATIONS AS TO CONDITION OF HEALTH CON- 
STITUTED MATERIAL MISREPRESENTATIONS HELD FOR 
JURY. 

The question whether the physical defects of applicant were of suf- 
ficient .extent and importance, so that within a reasonable meaning of the 
words a statement by applicant that she was free from deformities, and 
infirmities and whether her statements as to the condition of her health and 
nondisability constituted material representation avoiding the policy was for 
the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


6. INSURANCE— WORDS “DEFORMITY” AND “INFIRMITY” IN 

APPLICATION FOR INSURANCE MUST BE CONSTRUED 

AS MEANING DEFECT OF SUBSTANTIAL NATURE IM- 

PAIRING HEALTH. 

The language of a representation in an application for insurance with 
respect to the terms “infirmity’ and “deformity” must be construed as 
meaning a deformity or an infirmity of a substantial character, which ap- 
parently in some material degree impairs the physical condition and health 
of the applicant and increases the chance of that death or sickness agminst 
which the insurance company is asked to issue insurance, and which, if 
known, would have been likely to deter the insurance company from is- 
suing the policy. 

(For other cases, see Insurance, Dec. Dig. § 291[7].) 





Appeal from Supreme Court, Appellate Division, Second Term. 

Action by the Eastern District Piece Dye Works, Inc., against the 
Travelers’ Insurance Company. From a judgment of the Second Appel- 
late Division (198 App. Div. 610, 190 N. Y. Supp. 822), reversing a judg- 
ment of the Trial Term, which dismissed the complaint cn questions of 
law, and granting a new trial, defendant appeals. Affirmed. 


William J. Moran, of New York City, for appellant. 
Louis Marshall and Bernhard Bloch, both of New York City, for re- 
spondent. ; 


Hiscock, C. J. The action is brought to recover on an insurance pol- 
icy issued by the defendant upon the application of one Leontine Klein 
(and another whose part is immaterial) upon the life of said Klein and 
payable on proof of death to the plaintiff, of which she was the principal 
officer. The application was dated June 24, 1919, the policy was issued 
September 4 of the same year, and Mrs. Klein died November 26, 1919, 
as the result of a major surgical operation. 

The defendant refused to pay the policy and when this suit was 
brought to recover thereon interposed two defenses; one of purported or 
attempted rescission, and one based upon alleged misstatements in the ap- 
plication made by the insured for the policv. These defenses will be con- 
sidered more fully hereafter when there have been set out the various 
facts which led up to and were involved in them. 

In her application for the policy Mrs. Klein stated: 


“T am in sound condition mentally and physically.” 
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“I have never had any bodily or mental infirmity or deformity.” = 
have not been disabled nor have I received medical or surgical attention 
within the past 5 years.” 


It appeared without substantial contradiction and could have been 
found by a jury that about 30 years before making her application Mrs. 
Klein received in childbirth a laceration of the perineum or related parts, 
the extent thereof not being disclosed; that such a laceration was nothing 
more than that suffered by 40 per cent. of women bearing children and that 
it had never interfered with the applicant’s general health or with her 
capacity for enjoying life and for business activity, which she exercised 
in an unusual degree as the president of the plaintiff; that some time 
“about six or eight menths before the operation” which resulted in Mrs. 
Klein’s death, her family physician spoke to one of the surgeons at the 
hospital where she died about performing an operation for this laceration, 
which was an advisable course to pursue and a miner operation; that 
when the operation was undertaken the surgeon discovered some tissue 
which was thought to be cancerous and also an abnormal intestinal or 
rectal formation, which finally led him to perferm a major operation which 
resulted in the death of the insured; that as a matter of fact the sugges- 
tion of cancerous tissue was entirely unfounded, and the abnormal‘ forma- 
tion which led to the fatal operation had existed from birth, did not in 
any manner interfere with the normal operation of the parts in question, 
and could not have been known by the insured; that the death of the pa- 
tient was not in any manner the result of the lacerations or of an operation 
to cure the same. 

In addition to the foregoing evidence a witness, who was an interne 
at the hospital where the operation upon Mrs. Klein was performed, was 
allowed, over objecticn and exception, to testify in substance that at the 
time of such operation the former told him that she was “torn” 30 years 
before, and had a falling of the womb; that she had but little trouble 
until 3 years before, when she began to notice a mass pretruding from the 
vagina the size of a hazelnut which gave no pain or discomfort and no 
urinary or rectal symptoms; that the condition had remained practically 
the same; that three weeks before the patient suddenly began to feel a, 
sensation of pressure on bladder and rectum, also as if something was giv- 
ing way in the pelvis; the symptoms were not very severe, but the patient 
felt that the time had at last arrived when an operation should be per- 
formed. 

Of the defenses set up by the defendant the one attempting or purport- 
ing to set forth facts by way of rescission has practically disappeared from 
consideration in the arguments now addressed to us, and does not require 
discussion. The other defense of misstatements in the application relied 
upon presents various questions, and an accurate statement of some of its 
important allegations becomes material. It alleges that the policy in ques- 
tion was issued in consideration of the “declarations” made by the insured 
in her application for the nolicv, that at that time she was in sound con- 
dition mentally and physically, that she never had had any bodily or mental 
infirmity or deformity, and that she had not been disabled or received 
medical or surgical. attention within 5 years prior to her application for 
said policy of insurance, which declarations she “warranted” to be true; 
“that her said declarations, * * * all of which were warranted by 
her to be true, were not true.” 

Some time prior to the trial an order was made requiring the defend- 
ant to serve a bill of particulars of the respects in which it claimed that 
the insured was not in the physical condition and free from ailments and 
deformities as stated in her application for the policy, and such a bill of 
items was served. At the close of the case the defendant moved for a 
dismissal of the action, and the plaintiff moved for the direction of a ver- 
dict, and, as already stated, the former motion was granted on the ground 
that applicant’s statements heretofore quoted were false and avoided the 
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policy. While the plaintiff's trial lawyer did not in any specific or satis- 
factory manner extricate himself from the position which was created by 
these two requests for the disposition of the case as a matter of law, he 
did after the motions were made engage in a colloquy with the court, 
which indicated that he thought that the question whether the applicant's 
statements were untrue ought to be submitted to the jury, and when an 
order was made by the trial judge denying a motion for a new trial there 
was inserted in it a statement that the motion was denied “upon the ground 
that there was not a single question of fact that the court could leave to 
the jury, as stated by the court at the time of the trial herein. Out of all 
of these circumstances arise several questions which it is necessary to dis- 
cuss. 

It is quite questionable whether the defendant’ under its bill of items 
did not limit itself to urge as a defense the unusual intestinal or rectal 
formation which was only discovered when the insured was placed upon 
the operating table, and which it is undisputed never interfered with the 
normal functions of her organs, and could not have been known by her. 
The bill of items which was served is somewhat complicated and equivocal, 
and it is difficult to determine whether it included and gave defendant the 
right also to urge by way of defense the condition of laceration which had 
existed for a long time. On the trial, however, this latter condition was 
developed and considered, apparently without any particular surprise or 
injury to plaintiff, and we have concluded to give the defendant the benefit 
of that interpretation of its bill of items which permitted this to be done. 

[1] We then come to a construction of defendant’s answer which set 
up the alleged misstatements in the application for a policy as a defense 
to the latter. The question here presented is the one whether the answer 
alleged a breach of warranty in respect of these statements, or whether it 
simply alleged them as constituting misrepresentations by which the issue 
of the policy was procured. This, question is one of importance, espe- 
cially, in view of section 58 of the Insurance Law (Const. Laws, c. 28). 
Prior to 1906 a breach of warranty contained in an application for insur- 
ance constituted a defense to a claim upon the policy, although the war- 
ranty related to an immaterial matter. A misrepresentation contained in 
the application on the other hand only became a defense if it related to a 
material matter. Donley v. Glens Falls Ins. Co., 184 N. Y. 107, 76 N. E. 
914, 6 Ann. Cas. 81. Confronted by this condition of the law, and desir- 
ing to modify it, the Legislature in 1906 adopted section 58 of the present 
Insurance Law, which provides: 


“Every policy of insurance issued or delivered * * * by any life 
insurance corporation doing business within the state shall contain the en- 
tire contract between the parties, * * * and all statements purporting 
to be made by the insured shall in the absence of fraud be deemed repre- 
sentations and not warranties.” 


The result of this provision is that in order to produce a warranty in 
an application for insurance whereof a breach would necessarily and ipso 
facto avoid the policy, the statement claimed to constitute or have the ef- 
fect of a warranty must be characterized by and include the element of 
fraud, and which ordinarily would be established by proof that the person 
making it knew that the statement was false, and wherefrom could be in- 
ferred an intent to deceive and cheat. A misstatement, even though stated 
in the form of a warranty, if made in good faith and without this element 
of fraud, passed into the same class as an ordinary representation and be- 
came a defense to the policy only if it was material. On the other hand. 
the effect of a misrepresentation was left unchanged by the statute. If 
material it constituted a defense, although made innocently and without 
any feature of fraud; it was sufficient that it was material as an induce- 
ment for the issue of the policy, and was untrue. 

[2] Coming to the present answer, the plaintiff insists that the defend- 
ant pleaded the alleged misstatements of the applicant concerning her 





Life] Eastern Dist. Piece Dye Wks. v. Trav. Ins. Co. 797 


health as warranties, and that therefore under section 58 it was bound 
to establish, if it would succeed in this defense, that these warranties were 
infected by fraud, and which was not established, at least as matter of 
law. 

[3] I am inclined to think that the plaintiff's interpretation of defend- 
ant’s answer is a perfectly reasonable one. The latter alleged that the ap- 
plicant made certain “declarations” as to her physical condition which she 
“warranted” to be true; that her said declarations, all of which were “war- 
ranted” to be true, were not true. This seems to be a plain, although some- 
what roundabout, way of stating that the applicant made certain warran- 
ties. The defendant of course is to be charged with knowledge of the pro- 
visions of section 58 and of the distinction which it made between warran- 
ties and representations, and when it used the word “warranted” as it did 
it ought to be charged with an accurate use of the word, and cannot fairly 
be allowed to claim that it simply meant to allege representations. It 
does not seem to us to make any difference whether a pleader alleges that 
an applicant for insurance warranted certain things, or that he made cer- 
tain declarations and warranted those declarations to be accurate. One 
method of expressicn is a little more roundabout than the other, but they 
both seem to come to the same end. 


[4] Adopting this view that defendant’s answer is to be interpreted as 
setting up a breach of warranty, and therefore to be tested by the require- 
ments of section 58 that fraud must be proved in order to establish such a 
warranty, we reach the question whether defendant did establish as mat- 
ter of law that fraud surrounded or entered into statements which were 
made, and thereby effected warranties under the statute. We think that 
this question may easily be answered in the negative in respect of two of 
the declarations made by the applicant. Disregarding the evidence of the 
witness Hicks, which, as will be pointed out hereafter, is incompetent, a 
iury would have been entirely justified in finding that Mrs. Klein had not 
been disabled and had not received medical er surgical attention within five 
years next preceding her application. There is really no evidence what- 
ever that she was disabled down to the time of her application, and the evi- 
dence in reference to the performance of an operation for her laceration 
is of such a character that it might very well be found that her statement 
in regard to medical or surgical treatment was entirely true. We also 
think that a jury could have found that her statement that she was in 
sound condition physically was true. We have called attention to the fact 
that outside of the evidence of the witness Hicks there was no evidence of 
the extent of her laceration, and that, on the other hand, there was an 
abundance ef evidence that whatever it was it had in no degree interfered 
with her general condition and health ‘and her capacity for an active busi- 
ness career. And so far as concerns the intestinal or rectal abnormality 
discovered while she was being operated upon, the evidence is undisputed 
that this condition had existed from birth, in all probability was never 
known of by her, and did net in any degree interfere with the normal ope- 
ration of her organs. Under these conditions and within the authorities 
which will hereafter be referred to in another connection, a jury clearly 
could say that she was in sound health. The other statement that she had 
never had any “bodily * * * deformity or infirmity” presents a ‘some- 
what closer question. The evidence of the abnormal condition of her in- 
testinal or rectal organs did not satisfy the requirement for fraud in a 
warsantv because of the apparent lack of knowledge upon the part of the 
apovlicant of the existence of any such condition as was found. On the 
whole it is also doubtful whether the anvlicant had any such knowledge 
of her child-bearing laceration as would make her guilty of falsehood 
and of fraudulent intent when she stated that she had no physical deform- 
ity or infirmity. As will be more fully pointed out hereafter, such words 
as “deformity” and “infirmity” in such a connection must have a reasona- 
ble interpretation, and, assuming that they cover such a condition as an 
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accidental laceration from which applicant suffered, they should not be 
construed as so covering a defective condition of insignificant extent and 
of no practical effect upon the bodily condition of an insurance subject as 
to make a denial of their existence conclusive evidence of fraud. For 
these reasons, therefore, we think that a jury might say that the appli- 
cant was not guilty of any intentional falsification or fraudulent intent in 
stating, as against this laceration, that she had no physical deformity or 
infirmity. and it was error to hold otherwise as matter of law and to dis- 
miss the complaint as was done. 

[5] Even if we should take the view urged by defendant that its an- 
swer alleged misrepresentations instead of warranties in precuring the pol- 
icy we should still reach the conclusion that the question whether this de- 
fense, was established was one for the jury. This is so clearly so in re- 
spect of the statements in the application that applicant was in “sound con- 
dition” physically and had not been “disabled” that we shall spend no time 
in discussion of the proposition. Barnes vy. Fidelity Mut. Life Ins. Ass’n, 
191 Pa. 618, 43 Atl. 341, 45 L. R. A. 264; Packard v. Metropolitan Life 
Ins. Co., 72 N. H. 1, 54 Atl. 287; Morrison v. Wisconsin, Odd Fellows’ 
Mut. L. Ins. Co., 59 Wis. 162, 18 N. W. 13; Brown v. Metrepolitan Life 
Ins. Co., 65 Mich. 306, 32 N. W. 610. 8 Am. St. Rep. 894; French v. Fidel- 
ity & Casualty Co., 135 Wis. 259, 115 N. W. 869, 17 L. R. A. (N. S.) 1011; 
Maryland Casualty Co. v. Gehrmann, 96 Md. 634, 54 Atl. 678. 

[6] So far as concerns the laceration that was not a “deformity,” but, 
if anything, an “infirmity.” One who cuts his finger does not, under a 
reasonable interpretation of language, preduce a deformity which implies 
some sort of a malformation. On the other hand, the difficulty with ap- 
plicant’s intestinal or rectal organs was apparently a deformity. But, as- 
suming that the applicant under the broadest possible meaning of those 
words in one case had an infirmity and in the other a deformity, the ques- 
tion still remains whether these defects were of sufficient extent and im- 
portance so that within a reasonable meaning of the words a statement by 
applicant that she was free from deformities and infirmities constituted a 
material misrepresentation which avoided the policy, and. in line with what 
has already been said we think that this was a question for the jury. No 
persen is entirely free from deformities and-infirmities. In the broadest 
interpretation of this language a crooked nose would be a deformity, and 
the slightest impairment of full bodily vigor an infirmity. But of course 
the language of a representation contained in an application for insurance 
is not to be construed in any such unreasonable way as this. It must be 
construed as meaning a deformity or an infirmity of a substantial char- 
acter which apparently in some material degree impairs the physical con- 
dition and health of the applicant and increases the chance of that death 
or sickness against which the insurance company is asked to issue insur- 
ance, and which, if known, would have been liable to deter the jnsurance 
company from issuing the policy. Cases cited supra; Cushman v. U. S. 
Life Ins. Co., 70 N. Y. 72, 77; Bernays v. U. S. Mut. Accident Ass’n (C. 
C.) 45 Fed. 455; Manufacturers’ Accident Indemnity Co. v. Dorgan, 58 
Fed. 945, 7 C. C. A. 581, 22 L. R. A. 620; Connecticut Mut. Life Ins. Co. 
v. Union Trust Co., 112 U. S. 250, 5 Sup. Ct. 119, 28 L. Ed. 708; Penn. 
Mut. Life Ins. Co. v. Mechanics’ Savs. Bank & Trust Co., 37 U. S. App. 
692, 725; Knights of Pythias v. Cogbill, 99 Tenn. 28, 36, 41 S. W. 340; 
Brown v. Metropolitan Life Ins. Co., 65 Mich. 306, 314, 32 N. W. 610, 8 
Am, St. Rep. 894; Hann v. National Union, 97 Mich. 513, 519, 56 N. W. 
834, 37 Am. St. Rep. 365. Applying this interpretation to the language 
used, we think that the jury could have said that the existence of the de- 
fects referred to did not render the applicant’s statement a material mis- 
representation. 

[7] In the preceding discussion we have; of course, assumed that the 
plaintiff did not waive its right to have the questions outlined submitted 
to the jury, and that therefore it is entitled to complain of the disposition 
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made in dismissing the action as matter of law. Undoubtedly its trial 
counsel came perilously near waiving this right. In answer to defendant’s 
motion to dismiss the complaint he made a motion for the direction of a 
verdict and under perfectly familiar. principles of practice these motions, 
standing unaffected by anything else, would have left it to the trial jus- 
tice to dispose of the case and pass upon any questions of fact necessarily 
involved. However. while not in terms retreating from this situation 
which he had helped to create, plaintiff's counsel did subsequently and 
before the case was formally dispesed of argue that he was entitled to 
have the jury pass upon the questions which had been tried. The question 
of waiver of ‘the right to go to the jury is largely one of intent, and we 
think that as the result of the discussion between the court and counsel it 
was finally understcod by both that the plaintiff did not intend to waive, 
but rather to insist upon its right to go to the jury. Koehler v. Adler, 78 
N. Y. 287. 

[8. 9] There remains. the final auestion for discussion presented by 
the ruling on the trial allowing the interne in the hospital to state what 
Mrs. Klein told him about her laceration and the effects thereof. If this 
evidence was incompetent this ruling of itself would sustain the order 
of the Appellate Division in granting a new trial. We think the evidence 
was incompetent. In fact we can think of no theory which even appears 
to justify its reception. The statements were made bv Mrs. Klein long 
after the pelicy had been issued and the rights of the plaintiff had vested. 
There is no rule which permits an applicant for an insurarce policy thus 
to destroy the rights of the insured to whom a policy has been issued. The 
evil and uniust effects of a rule permitting such evidence to be received 
are sufficiently illvstrated bv the present case which outlines a common 
custom on the part of emplovers. It is common for such emplovers to 
protect themselves against the loss and damage which mav result from 
the death of an officer or an important employee by insuring his life. While 
the application may be made by the person whose life is insured, we can 
assume that the application is made at the instigation and on behalf of the 
employer, and that the expense of the insurance is paid by him. It cer- 
tainly would be an anomaly in the law if the results of this protection to 
the employer could be destroyed by the subsequent statements of the in- 
sured of the character proved in this case. Of course the insured at the 
time she made her statements to this interne was not in any manner so 
acting in behalf of the corporation or in its interest or business that she 
could bind it by her statements. The rule is perfectly well settled that 
an employee or agent cannot bind its principal by statements unless made 
in the course of and within the scope of the business being transacted for 
the principal. Such was not the case here in even the most remote degree. 

The very case of Swift v. Mass. Mutual Life Ins. Co., 63 N. Y. 186, 
193, 20 Am. Rep. 522. cited by the appellant, and the case of Rawls v. 
American Mutual Life Ins. Co., 27 N. Y. 282, 84 Am. Dec. 280, cited with 
approval in the Swift Case, make apparent the error which was committed 
in the admission of this evidence. In the Swift Case it was claimed by 
the defendant that the applicant had been guilty of misrepresentation in 
respect of his health in procuring a policy to be issued in favor of the plain- 
tiff. For the purpose of showing that misrepresentations had been made, 
evidence was given of the superficial appearance and acts of the insured a 
short time before the policy was issued tending to show ill health and the 
controverted testimony was of explanatory statements made by the insured 
in answer to inquiries then directed to these appearances of ill health. It 
was held that a “‘prior fact or act [of the insured] not too remote, is proof 
against the policy holder, of knowledge concealed by the subject of the in- 
surance. Hence it is, too, that any statement which is part of the res 
geste of such prior fact or act tending to characterize and explain it, is 
also proof thereof, though unsworn to,” and that, therefore. the fact of 
the physical appearance of the insured before the policy was issued as 
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tending to show misrepresentation was provable, and the statements made 
by the insured in respect of the cause of character or such appearance, 
were part of the res geste. and could be proved. As stated, however, this 
case cited and approved the rule laid down in the Rawls Case that state- 
ments made by an insured after a policy had been issued in favor of an- 
other were not admissible; that after the issue to another of the policy in 
question the latter's rights could not be divested or destroyed by any state- 
ment or admission of the one upon whose life the policy had been issued. 

For all these reasons we think that the order of the Appellate Divi- 
sion should be affirmed, and judgment absolute granted against appellant 
on its stipulation, with costs in all courts. 

Hogan, Cardozo, Pound, McLaughlin, Crane, and Andrews, JJ., con- 
cur. 

Order affirmed, etc. 

oe 


ALDRICH v. NEW YORK LIFE INS. CO. 
(Court of Appeals of New York. March 6, 1923. 


139 Northeastern Reporter, 245. 


1, INSURANCE—AGENT HELD ENTITLED TO RENEWAL COM 

MISSIONS AFTER TERMINATION OF AGENCY. 

Where one section of insurance agency contract enumerated different 
classes of policies on which the agent should be paid, “unless otherwise 
expressly stipulated in writing,” specified commissions on premiums paid 
to the company “during his continuance as said agent,” up to and including 
the sixth year of assurance, “should his agency continue so long,” and in 
subsequent section provided for extensicn of period during which agent 
was to receive renewal commissions. “subject to all the terms and condi- 
tions of” previous section, if agent should secure a certain amount of new 
business during the first year of the agency without making the right to 
renewal commissions during extended period conditional on continuance 
of agency. the agent, having procured the required amount of new busi- 
ness, was entitled to renewal commissions during extended period subse- 
quent te termination of agency. 


(For other cases, see Insurance, Dec. Dig. § 84[4].) 


2. INSURANCE — AGENCY CONTRACT PREPARED BY INSUR- 

ANCE COMPANY CONSTRUED IN FAVOR OF AGENT. 

A contract for compensation between an insurance company and its 
agent, prepared by the company, will be construed in favor of the agent, 
where the meaning is ambiguous. 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 


Hiscock, C. J., and Cardozo and McLaughlin, JJ., dissenting. 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by Llewellyn M. Aldrich against the New York Life Insurance 
Company. Judgment for plaintiff was reversed, and the complaint was 
dismissed upon the merits by the Appellate Division (201 App. Div. 677, 
194 N. Y. Supp. 711), and the plaintiff appeals. Judgment of Appellate 
Division reversed, and that of trial court affirmed. 


Samuel Fleischman and Percy L. Klock, both of New York City, for 
appellant. 
Louis H. Cooke, of New York City, for respondent. 


Crane, J. The plaintiff and defendant made a contract in writing, 
dated February 28, 1898, whereby the plaintiff was employed as an agent 
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He was to be paid 





to procure insurance in the state of New Hampshire. 
according to the following clauses: 

“(21) It is agreed that said party of the second part shall be allowed, 
under this agreement, the following compensation only, unless otherwise 
expressly stipulated in writing, namely: A commission on the original or 
renewal cash premiums which shall, during his continuance as said agent 
of said party of the first part, be obtained, collected, paid to, and received 
by said party of the first part up to and including the sixth year of as- 
surance (should his agency continue so long) on policies of insurance ef- 
fected with said party of the first part, by or through said party of the 
second part, which commission shall be at and after the following rates.” - 


Then follows a list of twelve different kinds of policies with a state- 
ment of terms or allowances figured in percentages. By the twenty-third 
clause, compensation was again provided fer based upon the conditions 
therein stated : 

“(23) It is agreed that if said party of the second part shall secure, 
during the first twelve calendar months of the continuance of this agree- 
ment, new insurance on the plans designated in section 21 hereof (except- 
ing adjustable accumulation business) subject to all the terms and condi- 
tions of said section, amounting to the sum of one hundred thousand ($100,- 
000) dollars, upon which the original cash premiums for the first year of 
assurance shall have, ultimately, been paid to and received by said party of 
the first part in due course of business, the renewal commissions provided 
in section 21 hereof shall be extended to include the seventh year of as- 
surance, and for each additional twenty-five thousand ($25,000) dollars in- 
surance procured as aforesaid, said renewal shall be extended to include an 
additional year of assurance, not, in all, to extend beyond the eleventh year 
of assurance.” 

The plaintiff entered upon the performance of his contract and, in the 
year ending February 27, 1902, wrote $233.500 of new business. The de- 
fendant thereupon wrote him, under date of April 27, 1903, the following 
letter : 

“Mr. L. M. Aldrich, c/o Watertown Branch. Dear Sir: Referring 
to your agreement with this company, dated February 28, 1898, and subject 
to all its terms and conditions, | beg to advise you that the comptroller 
has checked a statement of the business paid for by you during the year 
ending February 27, 1902, and finds that said business, under the conditions 
of said agreement, and for the purposes of this letter, amounts to $233,500. 

“You will therefore be entitled to a renewal commission of 5 per cent. 
on the premiums of so much of said business as may renew for the seventh, 
eighth, ninth, tenth, and eleventh years of assurance, subject to all the 
terms and conditions of said agreement. Please accept this letter in dupli- 
cate, and return both cepies for execution by the company. 

“This letter shall take effect, if duly signed by you, and in facsimile 
by the fourth’ vice president of this company, and is further countersigned 
on behalf of the company by its contract registrar at the home office of 
the company. Yours truly 

“Thes. A. Buckner, 4th Vice President. 
“L. M. Aldrich, Agent. 
“C. A. Lewis, Contract Registrar.” 


[1] The plaintiff continued to do business for the defendant until July 
16, 1903, when he was dismissed by letter informing him that his agree- 
ment was terminated because he was not producing business. This action 
is brought to recover the plaintiff's commissions on renewal premiums paid 
fer eleven years after the termination of the agreement. The defense is 
that the contract states that he is to get no commission on renewals after 
his agency ends. The defendant claims that the agreement clearly states 
that, if the plaintiff, during twelve calendar months, secure new insurance 


51——-Vol. LXI. 












802 Insurance Law Journal, Vol. 61. [1923 


amounting to $100,000, the defendant promises to pay the renewal com- 
missions as percentaged in section 21 for an additional term specified, but 
that it may discharge him at any time and end the obligation. I do not 
think that this agreement is as clear as the defendant would now like to 
make it, and that the plaintiff had every reason to believe that he was en- 
gaged on no such basis. The agreement was drawn by the defendant, and, 
as the main portion of it is a printed form, it is reasonable to suppose that 
it was well thought out and considered by the defendant’s agents before 
being stereotyped. The defendant's interpretation could have been made 
very clear and explicit if such were the intention of the defendant. Let 
me analyze this agreement. Under section 21, above quoted, the plaintiff 
is entitled to a commission on the original or renewal cash premiums which 
shall be paid during his continuance as said agent up to and including the 
sixth year of assurance “should his agency continue so long.” The com- 
pany thought it necessary to put in parentheses the words “should his 
agency continue so long.” Why was this? In order that there might be 
no doubt whatever as to the termination of his right to commissions on 
renewal cash premiums on the termination of his contract or service. Un- 
der this phraseology it was quite clear and distinct that the plaintiff was 
entitled to commissions on renewal premiums only during the continuance 
of his agency. But this prevision in the printed form also stated that 
other arrangements might be made or other compensation paid. The terms 
of section 21 applied, “unless otherwise expressly stipulated in writing.” 
There was another provision expressly stipulated in writing, typewritten 
into this contract. It wa§ contained in section 23 above quoted. The pro- 
visions of section 21 were not sufficient. Plaintiff was to be paid some- 
thing more. It depended upon the amount of business he got, and a new 
agreement or additicnal agreement was made or expressly .stipulated in 
writing. It was this: If the plaintiff, during the twelve calendar months, 
secured insurance on the plans designated in section 21 amounting to the 
sum of $100,000 he was promised that the renewal commissions provided 
in that section should be extended to include the seventh year and an addi- 
tional year for every $25,000 of insurance procured, not to exceed in all 
eleven years. Let us take the exact phraseology of this clause, eliminating 
such part as is unnecessary: 

“It is agreed that if the said party of the second part shall secure 
* * * new insurance on the plans designated in section 21 hereof * * * 
subject to all the terms and conditions of said section, amounting to the 
sum of one hundred thousand ($100,000) dollars * * * the renewal 
commissions provided in section 21 hereof shall be extended to include the 
seventh year of assurance, and for each additional twenty-five thousand 
($25,000) dollars insurance procured as aforesaid, said renewals shall be 
extended to include an additional year of assurance, not, in all, to extend 
beyond the eleventh year of assurance.” 


The plans designated in section 21 were the twelve different kinds of 
policies enumerated in that section, with the different percentages stated 
opposite each class of policy. When, therefore, it is stated that the new 
insurance is to be upon the plans designated, subject to all the terms and 
conditions of said section, it must mean, or can reasonably be taken to 
mean, subject to the terms and conditions regarding the class of policy and 
the percentages allowed as specified in section 21. In fact we so held in 
Hevn v. New York Life Ins. Co., 192 N. Y. 1, 84 N. E. 725. The words 
“subject to all the terms and conditions of said section” did not mean that 
the commissions should only be allowed during the continuance of the plain- 
tiff as agent. Not only have we so held, but we properly so held when we 
come to consider a very material omission in section 23. The company 
thought it necessary not only to say, in section 21, that the party of the 
second part should be allowed a commission on renewal cash premiums 
during his continuance as agent up to and including the sixth year, but, in 
order to have no misunderstanding, put in parentheses the words “should 
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his agencv continue so long.” When in section 23 it was provided that the 
renewal commissions provided in section 21, i. e., the amount of commis- 
sions as therein provided should be extended to include the seventh year 
and up to the eleventh year according to the amount, the words “should 
his agency continue so long” were omitted. Why this omission? Why 
should there not be the same clear statement if this were the intention in 
section 23 as in secticn 21? To my mind the words were omitted be- 
cause the company intended to have its agents believe, and by this omis- 
sion they were led to believe, that a new arrangement was made for the 
payment of commissions upon a large amount of business, and the new 
arrangement was to be this, that for insurance written over $100,000 in any 
ene year on plans designated and according to the terms and conditions ot 
said plans, the agent would have the premiums on renewals according to 
the amount specified in section 21 up to and including the eleventh year 
as the amount might be. We had this same point under consideration in 
Hevn v. New York Life Ins. Co., supra, except that, in the place of the 
words “sixth year” in section 21, the number of years was blank. We said: 

“Section 21 [same in substance as section twenty-three], providing for 
renewal commissions, is limited to the new insurance obtained during the 
year ‘on the plans designated in section twentieth hereof [same as section 
twenty-one], subject to all the terms and cenditions of said section.’ What 
are the plans designated in section twentieth? By referring to the provi- 
sions of that section we find some fourteen different kinds of policies and 
bonds issued by the company for which the plaintiff was authorized to 
solicit persons to contract. Each of these plans is subject to terms and 
conditions, which the plaintiff was required to observe in making contracts 
for insurance. The plans designated, therefcre, in section 20, and the terms 
and conditions connected with such plans, we think, were the plans. terms, 
and conditions that the parties had in mind in writing into the contract 
this provision. The learned Appellate Division was of the opinion that it 
referred to the continuance cf plaintiff as an agent of the company, but 
we incline to the view that such construction ought not to prevail. The 
provision of. section 20, as we have seen, was that the plaintiff should be 
allowed under the agreement ‘the following compensation only, unless oth- 
erwise expressly stipulated in writing.” Under section 21 we have it ex- 
pressly stipulated in writing that the plaintiff should be entitled to com- 
missions on the renewal premiums to which we have already called atten- 
tion, thus complying with the terms of that section. It is apparent, there- 
fore, that should the construction of the Appellate Division be adopted it 
would not only deprive the plaintiff of the benefit of his express agree- 
ment in writing, but would also place it within the power of the company 
immediately after the plaintiff had procured the $178,000 insurance, which 
entitled him to commissions upon the renewal premiums for eleven years, 
to arbitrarily deprive him of such commissions by terminating his agency. 
This would be a harsh and unjust construction of the contract, and would 
place the plaintiff at the mercy of the defendant.” 


[2, 3] These words are equally applicable to the contract here in ques- 
tion, and I see no substantial distinction between the cases. It would have 
been a very simple matter for the defendant to have stated in section 23 
of this contract that the extension, as an additional or different compensa- 
tion, should only apply during the continuance of the agency. It is not 
true to say that time is not an element of compensation. Five per cent. 
for one year is not the same as five per cent. for eleven years. They are 
two separate and distinct compensaticns. One is eleven times as much as 
the other, plus interest. Section 23, therefore, fixed a different compensa- 
tion than section 21, and when the words “during the continuance of the 
agency” were omitted in section 23, it leads one to believe that they were 
not intended to apply. Now I appreciate fully that this contract can be 
construed the other way, but why should we do it? The defendant had 
the making of the contract, the fixing of compensation, and, if there be 
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any doubt about the meaning to be applied, or the meaning be ambiguous, 
i. e., subject to two opposite but reasonable conclusions, the contract should 
be construed liberally in favor of the plaintiff and against the defendant. 
The Chief Judge of this court, in Strauss v. Ernstein, 232 N. Y. 187, at 
page 195 133 N. E. 440, at page 442, said: 


“It may perhaps be said that the interpretation which we have placed 
upon the contract of the parties is not beyond doubt. It seems to us to be 
the more reasonable one and if there be ambiguities in the contract they 
are to be resolved against the defendant who undertook to embody in writ- 
ing the agreement which the parties had made.” 


In Gillet v. Bank of America, 160 N. Y. 549, at page 557, 55 N. E. 
292, at page 294, we said: 

“Where there is uncertainty or doubt as to the meaning of words or 
phrases used in a contract, in seeking for the intent of the parties as evi- 
denced by the words used, the fact that a construction contended for would 
make the contract unreasonable and place one of the parties at the mercy 
of the other, may properly be taken into consideraticn.” 


A construction which makes the contract fair and reasonable will be 
preferred to one which leads to harsh and unreasonable results. In re 
Town of North Providence, 90 Conn. 226, 229, 96 Atl. 926; Wigand v. 
Bachmann-Bechtel Brewing Co., 222 N. Y. 272. 118 N. E. 618; Leschen 
& Sons Rope Co. v. Mayflower Gold Mining & Reduction Co., 173 Fed. 855, 
97 C. C. A. 465, 35 L. R. A. (N. S.) 1. Where a written contract has an 
apparent meaning at variance with its real meaning, it may bind the author 
ot the ambiguity contrary to its real meaning, if this meaning was so ob- 
scurely expressed that the other party was likely to be misled and was 
misled. Nellis v. Western Life Indemnity Co., 207. N. Y. 320, 100 N. E. 
1119. 

In considering the authorities cited by the respondent, it must be borne 
in mind that some states have a different fundamental rule regarding the 
payment of premiums on renewal commissions. Ballard v. Travelers’ Ins. 
Co., 119 N. C. 187, 25 S. E. 956. In this state the law is that an agent is 
entitled to commission on renewal premiums paid after the termination ot 
his agency, unless his contract expressly provides to the contrary. Her- 
cules Mut. Life Assur. Soc. of United States v. Brinker, 77 N. Y. 435; 
Hale v. Brooklyn Life Ins. Co., 46 Hun, 274. affirmed 120 N. Y. 294, 24 N. 
E. 317; Aldrich v. New York Life Ins. Co., 121 App. Div. 18, 105 N. Y. 
Supp. 493. 

The plaintiff in this case. according to the law of this state, would be 
entitled to the commissions sued for, unless his contract contained an ex- 
press provision to the contrary. I do not find it clearly expressed in his 
contract that he is not to receive them. As I have stated, the increased 
compensation for the eleven-year period contained no express limitation 
that it was dependent upon the continuance of his agency, as was the case 
of renewals for a six-year period. 

As emphasizing the ambiguity, attention may be called to other provi- 
siens of this contract leading to the belief upon the part of the person ex- 
ecuting it that renewals were to continue under section 23 after the ter- 
mination of the agency. There aré provisions that certain derelictions 
and acts upon the part of the agent shall not only forfeit his right to com- 
missions but his right te commissions that are to accrue in the future. 
There is no necessity of referring to future commissions or commissions 
to accrue under the agreement if the commissions on renewals were to 
terminate with the agency. On original premiums he was not entitled to 
commissions until they were paid, and it is hardly to be supposed that these 
provisions regarding forfeiture apply to payments of original premiums 
which of course would be made in nearly all cases during the continuance 
of the agency. The words “to accrue” must have had reference or. if 
not, would lead reasonable persons to suppose that they had reference to 








Life] Supreme Lodge, K. P., v. Wood. 805 


renewal commissions or those which come in after the termination of the 
agency. Here again we have something in the contract which is mislead- 
ing and would incline an agent to think that, under section 23, he would 
be entitled to commissions on renewals for a definite period. Again it is 
said in another part of the contract that the parties of the first and second 
part may cancel this agreement by mutual consent. It was terminable at 
the will of the defendant as all concede. Michigan Mut. Life Ins. Co. v. 
Thompson (C. C. A.) 266 Fed. 973, 976. Mutual consent, therefore, was 
necessary to terminate some right that the plaintiff had, and the only right 
which I can see that he might have, would be the right to. commissions on 
renewal premiums. It would be a very simple matter to add to section 23 
a statement that the agent would not be entitled to any commissions upon 
renewal premiums for the extended period after the termination of his 
agency. The courts have nothing to do in relieving parties from their 
contracts because of harshness one way or the ether, but this element may 
be considered when the phraseology used by defendant is doubtful, ambig- 
uous, and apt to mislead. Hevn v. New York Life Ins. Co., supra. 

As the parties are agreed on the amount due, if the plaintiff be en- 
titled ‘to recover. and as interest has been preperly allowed (Faber v. City 
of New York, 222 N. Y. 255, 118 N. E. 609), I recommend that this judg- 
ment be reversed. and the judgment of the trial court affirmed, with costs 
in this court and in’the Appellate Division. 

Hogan. Pound, and Andrews, JJ., concur. 

Hiscock, C. J., and Cardozo and McLaughlin, JJ., dissent. 

Judgment accerdingly. 


—$_ 


SUPREME LODGE, K. P., v. WOOD. (No. 3828.) 


(United States Court of Appeals of District of Columbia. Submitted 
November 2, 1922. Decided February 5, 1923.) 


286 Federal Reporter, 998. 


2. INSURANCE — INSURED PRESUMED TO KNOW CONTENTS 

OF POLICY, IN ABSENCE OF FRAUD OR MISTAKE. 

Where there was no fraud or mistake of fact attending the issuance of 
the policy, the insured was presumed to know its contents, and there is 
no liability thereon after the policy had lapsed in accordance with its terms, 
notwithstanding misstatements by the agent as to the provisions contained 
in the policy, especially where the evidence showed that the beneficiary had 
read the policy, and that insured, when informed it had lapsed, wrote a 
letter indicating he knew its contents and made application for reinstate- 
ment. 


(For other cases, see Insurance, Dec. Dig. § 754.) 


Appeal from Supreme Court of the District of Columbia. 

Action by Catherine Wood against the Supreme Lodge, Knights of 
Pythias, a corporation. Judgment for plaintiff, and defendant appeals. Re- 
versed and remanded, with direction to grant a new trial. 


Thomas P. Littlepage and Sidney F. Taliaferro, both of Washington, 
D. C., for appellant. 
W. Gwynn Gardiner, of Washington, D. C., for appellee. 


Before Smyth, Chief Justice, Robb, Associate Justice. and Barber, 
Judge of the United States Court of Customs Appeals. 


_ _ Barper, Acting Associate Justice. This is an appeal from final judg- 
judgment entered on the verdict of the jury after remittitur had been filed. 
lke material facts are as follows: 
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The appellant, the Supreme Lodge, Knights of Pythias, is an incor- 
porated fraternal organization having an insurance department. It may 
be hereafter referred to as the company. Members of subordinate lodges 
are eligible to insurance therein, and those obtaining it are grouped in sec- 
tions, each of which has a secretary, whose duties are among other things, 
to collect and forward the monthly premiums or assessments? but they have 
no authority to make or issue policies, such authority appertaining to the 
the home office of the company only. 

The appellee, the plaintiff below, is the widow of William E. Wood, 
of Washington. He was a member of a subordinate lodge in this city, and 
obtained a policy of insurance in the company in 1885 for $2,000 in what 
was known as class 4; the appellee being the beneficiary named therein. 
He carried this policy until 1909. In the interim he became so ill that the 
negotiations, hereinafter referred to, were Some of them attended to for 
him by his wife or daughter. 

Late in 1908 the assessments on this policy had so increased that Mrs. 
Wood, who had been the person through whom payments had been made, 
told one Kline, who was then a lodge member and the secretary of the local 
section here, that she would have to drop it; that she could not keep it go- 
ing. He advised her not to give it up; told her that the policy could be 
transferred to class 5, which provided for a flat monthly rate, and was 
supposed in other respects to be more advantageous to the insured. 

In this connection Kline represented in writing to Wood or his wife 
that after three years, if the transfer were made, the company would carry 
the new insurance for 1 year 360 days, after 4 years for 2 years and 185 
days, and after 5 years for 2 years 340 days, meaning thereby that, after 
the monthly payments provided in the contemplated new policy, of $13.90, 
had been paid for 36 consecutive months the company would carry the pol- 
icy for 1 year without cost; that is, give the insured what was called a 
“financial rest’ for one year, at the expiration of which time the monthly 
payments could be resumed. Relying upon this, Wood made formal ap- 
plication for and received at about its date a new policy in the company 
in class 5, for the sum of $2,000, dated February 1, 1909, of which his wife 
was the beneficiary. His application therefor was dated December 31, 
1908, and a copy thereof attached to the policy when he received it. The 
old policy was concurrently surrendered. Whether or not Wood read the 
new policy when he received it does not appear, but his wife glanced it 
over casually. She read the second page, particularly that part which was 
headed “Paid-Up and Extended Insurance,” but did not know what the 
term meant. 

The premiums on the new policy were paid for 36 months, at which 
time Wood, or his wife, advised Kline that they desired to accept the finan- 
cial rest of 360 days. He told them to apply to the company, which they 
did by letter, to which no reply was received, but Kline told Mrs. Wood the 
company had acceded to her request. Accordingly no premiums were paid 
for one year, but on February 1, 1913, the appellee, on behalf of her 
husband, went to Kline’s house and offered to pay the $13.90, which was 
refused, and then or soon thereafter Kline informed her that the company 
claimed the policy had lapsed by reason of the nonpyament of premiums 
for the year. Various interviews and some correspondence between Wood, 
or his wife, and Kline about the matter ensued; Kline frequently assuring 
them that he did not understand why the company insisted that the policy 
had lapsed, and that he would do all he could to get it reinstated. As a 
result, Wood made application for reinstatement, pursuant to the terms 
of the policy, and after taking the necessary examination arene he was 
notified that the policy would be reinstated, provided he paid $244, with 5 
per cent. interest thereon. No part of this amount was paid, the policy 
Was not reinstated, and in October, 1914, Wood died with the policy. in his 
possession. 

While the negotiations for reinstatement were pending, Wood, at the 
suggestion of Kline, signed and caused to be delivered to him the follow- 
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ing letter, which Kline was to use in trying to get the company to do 
something for them, but what, if any, use he made of it does not appear. 
August 26, 1913 

“John M. Kline, etc—Dear Brother: I am so financially embarrassed 
| am unable to pay the back premiums and interest, amounting to $245.90, 
on my policy, and still continue the premiums. Please see that my policy 
is kept in force until January, 1914, at which date the extended insurance on 
my policy will expire, and therefore my policy lapse. 

“Fraternally yours,” 


None of the correspondence between Kline and Wood, or his wife, 
appears to have been forwarded to the home office of the company, and it 
had no actual knowledge of any of the negotiations between Kline and the 
insured, or the representations made by Kline before the policy was issued, 
or of any misunderstanding about the matter, until the suit was brought. 
No claim was made at the trial of the case that the company had been 
guilty of fraud or misrepresentation in the surrender of the old and the is- 
suing of the new policy, but it was claimed that the secretary had misin- 
formed the insured as to the effect of the new policy to be issued to him. 

The second policy, which was issued from the home office, in par- 
agraph 3 provided that no officer or representative of the company, or 
of any subordinate body, had any right or power, by any statement, agree- 
ment, promise, or manner of transacting business, to waive the provisions 
or requirements of the contract between the members and the society, and 
paragraph 5, that it was issued and accepted subject to the provisions and 
conditions thereinafter contained. Among the .conditions were the follow- 
ing: 

That “the monthly payments will be due and payable to the secretary of 
the section to which the member belongs without notice in advance on the 
first day of each and every month. Failure to make any such payment on 
or before the 20th day of the month for which the same is due shall ipso 
facto from and after such date forfeit the certificate, subject to the provi- 
sions contained in paragraph 7.” 

Paragraph 7 provided that, after 36 consecutive monthly payments 
had been made, the insured would be entitled either to a paid-up or to an 
extended insurance policy, and that if a member holding a lapsed policy 
made no selection between the two options within 30 days from its lapse 
it should be understood that the policy was extended as under the paragraph 
provided. 

There was a provision for reinstatement of a lapsed policy, and also 
a tabulated statement as to the paid-up and extended values of policies after 
the 36 monthly premiums had been paid, and it is significant to notice that 
the length of time therein provided for which the policy would be ex- 
tended corresponds identically with the length of time which Kline in writ- 
ing had represented to the insured was the duration of the financial rest, 
which would be allowed under the policy. This fact suggests the com- 
ment that Kline misunderstood the effect of this provision, which accords 
with both his own testimony and that of Mrs. Wood. The policy does not 
provide for any such cessation of payments, with subsequent right of re- 
suming the same, as Kline had represented to Wood. 

The declaration was in two counts; the first claiming damages for 
a breach by way of nonpayment of the $2,000 provided in the second policy. 
The second was in general assumpsit. 

_ The court directed a verdict for the appellant on the first count, sub- 
mitted to the jury the right of recovery on the second, and instructed them, 
as set forth in appellee's prayer, that if they found Wood—“upon certain 
representations and statements of the local secretary of the defendant com- 
pany, gave up the policy which he had in said company for $2,000, and ac- 
cepted another policy for a like amount, and you further find from the evi- 
cence that the representations or statements made by the said agent were 
made under a misunderstanding as to what the new contract with the in- 
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sured was, then you are instructed that, when the defendant company had 
notice that the insured gave up his policy upon the said representations ot 
the agent, through a misunderstanding of what the new policy contained, 
it was their duty then and there to reinstate and deliver back to the insured 
the original. policy of insurance, or to pay the insured the amount of pre- 
miums paid on the two policies up to that date, and interest thereon at 6 
per cent. per annum; and if you find that they did not offer to do either, 
but insisted upon the forfeiture under the terms of the policy, the plaintiff 
is entitled to recover in this case the total amount of premiums paid on 
both policies, with interest on each payment from the date of said pay- 
ments to date of this judgment.” 

Further instructions were given to the effect that, if insured did not 
get the kind of policy in exchange that he expected, and Kline had repre- 
sented to him it would be, that the appellee was entitled to recover. The 
verdict was for an amount in accordance with appellee’s request, which 
was reduced, by remittitur filed after motion for new trial, to the amount 
of the premiums, with interest, less the cost of carrying the insurance. 

[1] In this court appellant claims that in no event could recovery be 
had under the ‘common counts, because the contract had been in part per- 
formed. This question was not raised or decided below, and is not for that 
reason considered here. Aside from a short discussion of this point, the 
brief of appellee is limited to the consideration of the measure of damages. 
A copy of the application was made part thereof, and so the policy was not 
affected by the rule of Brotherhood of Railroad Trainmen v. Groves, 48 
Age. BD. G: i31. 

[2] There was no fraud or mistake of fact attending the issue of the 
policy, and the insured was therefore presumed to know its contents. Un- 
ion Central Life Insurance Co: v. Hook, 62 Ohio St. 256, 56 N. E. 906; 
Bostwick v. Mutual Life Insurance Co., 116 Wis. 392, 89 N. W. 538, 92 N 
W. 246, 67 L. R. A. 705; Floars v. AEtna Life Insurance Co., 144 N. C. 232, 
56 S. E. 915; Insurance Co. v. Lewis, 4 App. D. C. 68. And the record 
shows that Wood’s wife, who participated in the negotiations for the new 
policy, soon after its receipt, casually read it over; that when informed it 
had lapsed he made application for its reinstatement; that he wrote the 
letter of August, 1923, to Kline, which clearly implies that he knew what 
it contained, and he never demanded that it be reformed. . The appellee 
should not now be heard to claim that the insured did not accept the new 
policy and become bound thereby. 

|3] There is another principle, invoked by the appellant, that- seems 
to conclude the right of recovery. It is settled law that all the representa- 
tions and agreements made prior to the issuing of a contract are merged 
therein, that the contract speaks for itself, and that parol evidence will not 
be received to modify or change the same, m the absence of fraud or mis- 
take of fact. Insurance Co. v. Mowry, 96 U. S. 544, 24 L. Ed. 674; North- 
ern Assur. Co. v. Grandview Building Association, 183 U. S. 308, 22 Sup. 
Ct. 133, 46 L. Ed. 213; Pennman v. St. Paul Insurance Co., 216 U. S. 311, 
30 Sup. Ct. 312, 54 L. Ed. 493; Prudential Insurance Co. v. Moore, 231 U. 
S. 560, 34 Sup. Ct. 191, 58 L. Ed. 367; Lumber Underwriters v. Rife, 237 
U. S. 605, 35 Sup. Ct. 717, 59 L. Ed. 1140; Cornelius vy. Farmers’ Insurance 
Co., 113 Iowa, 184, 84 N. W. 1037; Union Central Life Insurance Co. v. 
Hook, 62 Ohio St. 256, 56 N. E. 906; Modern Woodmen of America v. 
Tevis, 117 Fed. 369, 54 C. C. A. 293. 

In the case of Insurance Co. v. Mowry, 96 U. S., supra, which was an 
action upon an insurance policy, in which it was claimed that before the 
policy was issued the company’s agent had agreed that the insured should 
enjoy certain privileges, which were contrary to and not contained in the 
policy that was afterwards delivered, the court discussed the question of 
the admission of parol evidence to vary the terms of a written contract 
subsequently executed, and alsc the question of estoppel in such cases. It 
held that it must. be conclusively presumed that all previous verbal ar- 
rangements were merged in the written agreement ; that if by inadvertence 
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or mistake any were omitted the partics were relegated to equity for their 
relief ; that estoppel could not arise from a promise as to a future action 
with respect to a right to be acquired upon an agreement not yet made. 

In the subsequent cases in that court, above cited, the same views have 
been repeatedly affirmed. In the case before us the. representations as to 
what the new policy would contain, so far as they differ from what in fact 
it did contain, can at law afford the appellee no relief. The new policy 
constitutes the contract between the parties, and the beneficiary has no 
rights, except such as arise thereunder. That contract, by its terms, has 
lapsed. It has not been reinstated. There was nothing to submit to the 
jury, and the court should have directed a verdict for the appellant here on 
both counts. 

The judgment below is reversed, with costs, and remanded, with di- 
rection to grant a new trial. 


————__- 


MacKELVIE v. MUTUAL BEN. LIFE INS. CO. OF NEWARK, N. J. 
(No. 114.) 


(United States Circuit Court of Appeals, Second Circuit. January 18, 


287 Federal Reporter, 660. 


2. INSURANCE—PROVISION POLICY WILL NOT TAKE EFFECT 

UNTIL PREMIUM IS PAID WILL BE ENFORCED. 

A provision in a life insurance policy that it will not take effect unless 
the first premium or agreed installment thereof shall be actually paid dur- 
ing the lifetime of the insured is valid and will be given effect. 

(For other cases, see Insurance, Dec. Dig. § 137[2].) 


3. INSURANCE—RESTRICTION ON AGENT’S AUTHORITY PRE- 
‘CLUDES WAIVER, EXCEPT BY COMPANY. 

’ Under a provision in a life insurance policy that agents are not author- 
ized to make, alter, or discharge contracts, a waiver of a policy provision 
relied on by insured must be one by the company itself, and no attempted 
waiver by an agent will be treated as its equivalent. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 


4. INSURANCE—COMPANY HELD NOT TO HAVE WAIVED RE- 

QUIREMENT OF PREPAYMENT OF PREMIUM, 

Where a life insurance company rejected an application because the 
amount was greater than it could carry on any one life, but sent a policy 
for the maximum amount it could insure, with a receipt for the payment 
of the first premium to its agent, with directions not to deliver them to in- 
sured until he had executed a new application for the reduced amount and 
had paid the premium, the delivery by the agent to the insured of the pol- 
icy and receipt before the premium was paid was not a waiver by the com- 
pany of the clause requiring prepayment of the premium, there being no 
evidence of a practice by the company to permit its agents to make such 
deliveries. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 


5. INSURANCE — MINDS OF PARTIES HELD NOT TO HAVE 

MET ON CONTRACT. 

Where the original application for insurance was rejected, because 
the amount called for exceeded the amount the company would write on 
any one life, and the company sent a policy for the maximum amount it 
would write to its agent, with instructions not to deliver to insured until 
he had signed a new application for the reduced amount, and insured died 
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before he had signed a new application, there was no meeting of the minds 
of the parties essential to establish the contract, even though the agent had 
delivered to insured the policy for the reduced amount. 


(For other cases, see Insurance, Dec. Dig. § 130[7].) 


€. INSURANCE—DELIVERY OF RECEIPT BY AGENT HELD NOT 

TO ESTOP DENIAL OF PAYMENT OF PREMIUM. 

Where an agent, in violation of his instructions and the provisions of 
the policy, delivered a receipt for the first premium to insured before that 
premium was paid, but the policy contained a clause restricting the author- 
ity of the agent to waive any of its terms, the company was not thereby 
estopped to deny the payment of the premium, there being no misrepresenta- 
tion on which-the insured was entitled to act, and no prejudice resulting to 
him from the delivery of the policy. 

(For other cases, see Insurance, Dec. Dig. § 141[3].) 


7. INSURANCE—ISSUES OF FACT NEED NOT BE SUBMITTED 
TO JURY, WHERE AS A MATTER OF LAW CONTRACT WAS 
NEVER COMPLETED. 

Even though there were some issues of fact raised by the evidence in 
an action on a life insurance policy, it was not error to direct a verdict for 
defendant without submitting those issues to the jury, where-as a matter 
of law under the undisputed facts the policy had never taken effect. 

, (For other cases, see Insurance, Dec. Dig. § -668[3].) 





In Error to the District Court of the Uriited States for the Southern 
District of New York. 

Action by law by Jeanette L. MacKelvie against the Mutual Benefit 
Life Insurance Company of Newark, N. J. Judgment for defendant on 
directed verdict, and plaintiff brings error. Affirmed. 


Chadbourne, Babbitt & Wallace, of New York City (Roger B. Hull 
and Charles A. Buckley, both of New York City, of counsel), for plaintiff 
im error. 

Rounds, Schurman & Dwight, of New York City (Charles E. Hughes, 
Jr., and Thomas L. Ennis, both of New York City, of counsel), for de- 
fendant in error. 


3efore Rogers, Hough, and Mayer, Circuit Judges. 


Rocers, C. J. This is an action brought upon a policy of insurance is- 
sued by the defendant company in the amount of $98,156, on the life of Neil 
B. MacKelvie and payable to Jeanette L. MacKelvie, his wife. The policy 
is No. 849.153 and is dated August 7, 1918. Neil B. MacKelvie died on 
August 17, 1918, and on May 23, 1919, the plaintiff presented to defendant 
due proof of his death. The plaintiff is a citizen of the state of New York 
and a resident of the Southern district. The defendant is a corporation 
organized under the laws of the state of New Jersey. At the conclusion 
of the trial the court directed a verdict for the defendant. 

The evidentiary facts are shown by undisputed proof. On June 12, 
1918, Mr. MacKelvie signed the defendant’s application form for insurance 
in the amount of $100,000. This application was sent to the home office of 
defendant in Newark, N. J. On its arrival at that office it was examined 
by the policy department and various notations and interlineations were 
niade thereon. Among them was a statement that the defendant already 
had a risk upon the life of the applicant in the sum of $1,844, and that, as 
the defendant’s limit of insurance upon any one life was $100,000, the de- 
fendant was unwilling to issue a policy in the full amount applied for. 
The agent was informed that the defendant could not proceed with the 
matter further until the application was changed respecting the amount of 
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the insurance to be issued; the company being unable to issue new insur- 
ance to him for more than $98,156. On August 7th the defendant sent to 
its agent at Chicago the policy sued upon, with instructions not to deliver 
it until certain conditions were complied with; and the agent at Chicago, 
disregarding the defendant's explicit directions, forwarded the proposed 
policy and the premium receipt, countersigned by him, and the proposed 
new application forms to the agent of another insurance company at Mil- 
waukee. In the letter which accompanied the papers the Chicago agent 
wrote: 

“Kindly have Mr. MacKelvie sign the inclosed new part 1 in the place 
indicated; also the inclosed form 482 in the two places indicated on the 
front and one place indicated on the back. I will witness the signatures.” 


The Milwaukee agent received the papers on August 10th and at once 
sent them to Mr. MacKelvie in New York, together with a letter in which 
he said: 

“T also inclose two amendments, which the company would be pleased 
to have you sign as indicated. Document No. 252 is to be signed in one 
place only, where the cross is made; but document No. 482 is to be signed 
in two places, on the first page and one place on the second page. I should 
be pleased to have you return both copies to me. They will be witnessed 
by George Pick.” 

The policy which was thus delivered to Mr. MacKelvie contained in 
prominent type on the first page the following: 

“This policy will not take effect unless the first premium or agreed in- 
stallment thereof shall be actually paid during the lifetime of the insured. 

* * Agents are not authorized to make, alter or discharge contracts.” 


The premium receipt stated : 

“Policy No. 849153 on the life of Neil B. MacKelvie is in force until 
June 9, 1919, settlement of the premium payable on delivery thereof, $2,- 
841.62 having been made. Not valid unless countersigned by the agent. 

“Geo. Pick, Agent. Saml. W. Baldwin, Treasurer.” 


“Agents are forbidden to receive for the cash due anything but cash, 
or to alter receipts. Valid receipts show no alteration nor erasure. Checks 
or drafts are accepted subject to collection. 

“N. B.—AIl premiums are due and payable at the company’s office in 
Newark; but if payment is made to authorized agents, upon receipts issued 
by the company, signed by the treasurer and countersigned by such agents, 
it will be valid. Agents ar not authorized to make, alter, or discharge 
contracts, or waive forfeiture or grant permits.” 


On August 13, 1918, Mr. MacKelvie wrote the Milwaukee agent as 
follows : 

“I am in receipt of your favor of the 10th instant, inclosing policy of 
the Mutual Benefit Life Insurance Company, and before making payment 
on the premium I want to call your attention to the fact that they ask 
me to answer questions, such as, have you got ay expectation or intention 
cf enlisting in the army or navy, or of becoming a member of any military 
or naval organization? I cannot very well answer that question, because 
this next draft will include me, and I certainly would not want to go on 
record as not having any intention of joining either the army or navy, as I 
certainly will if it is necessary, either in active service or in some posi- 
tion here. You might advise me in regard to this matter and oblige.” 

On receipt of that letter the agent at Milwaukee on August 15th wrote 
in reply as follows: 

“I have your letter of the 13th inst., which I have read with interest, 


and I can readily see that your point is well taken. I talked with Mr. 
George Pick, the Mutual Benefit general agent, over the telephone, and he 
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advised me that the company, of course, understood that you would be in- 
cluded in the next draft, and what it desired to know was whether you had 
already made arrangements to enlist in the service. It is just possible that, 
if you answered the doubtful question ‘See letter,’ and then wrote a letter 
stating just what you had in mind, it might be perfectly satisfactory to the 
company. As I understand it, the government will not allow any more en- 
listments when the next draft goes in, and all of the men chosen will be se- 
lective. I expect a letter from the general agent to-morrow, and I shali 
write you again regarding the matter. Until you hear from me, therefore, 
next week, | would suggest that you hold the papers.” 


There is no direct evidence as to whether Mr. MacKelvie ever re- 
ceived the above letter. As already stated, Mr. MacKelvie died on August 
17th at his home on Sands Point, Long Island. The letter was addressed 
to him at his office in New York City. He died without, having paid the 
first premium on the policy, or indicated in any way that he would accept 
the policy tendered in the amount of $98,156. After his death the policy 
and the premium receipt, which had been sent him from Milwaukee with 
the new application forms, were found in his desk. Mrs. MacKelvie de- 
manded payment of the policy, and, that being refused, commenced the 
present action. ; 

[1] The question which these facts present is one of general juris- 
prudence, and the decision of no state court can be regarded as controlling. 
AZtna Life Insurance Co. v. Moore, 231 U. S. 543, 34 Sup. Ct. 186, 58 L. 
Ed. 356. In that case the place of contract was admittedly Georgia, and 
it was argued that a decision of the Georgia court was controlling. The 
Supreme Court held it was not controlling. 

[2, 3] The law is settled in this court that, when a life insurance pol- 
icy contains, as this one did, the provision that it “will not take effect, un- 
less the first premium or agreed installment thereof shall be actually paid 
during the lifetime of the insured,” the provision means exactly what it 
says and will be enforced. And if the policy contains, as this one did, the 
express provision that “agents are not authorized to make, alter or dis- 
charge contracts,” the waiver relied on must be one by the company itself, 
and no attempted waiver by an agent will be treated as its equivalent. In 
Pennsylvania Casualty Co. v. Bacon, 133 Fed. 907, 67 C. C. A. 497, a pol- 
icy of insurance stated that it was not to take effect “unless the premium 
is actually paid previous to any accident upon which claim is made,” and 
it provided that no waiver should be binding on the insurer unless indorsed 
on the policy and signed by the president or secretary of the company. 
This court held that a subagent had -no authority to accept a note in lieu 
of cash for the first premium, and to thereby waive the provisions of the 
policy. The decisions of the Supreme Court in Northern Assurance Co. v. 
Grand View Building Association, 183 U. S. 308, 22 Sup. Ct. 133, 46 L. 
Ed. 213; Penman vy. St. Paul Fire & Marine Ins. Co., 216 U. S. 311, 30 
Sup. Ct. 312, 54 L. Ed. 493; AEtna Life Insurance Co. v. Moore, 231 U. S. 
543, 34 Sup. Ct. 186, 58 L. Ed. 356; Lumber Uuderwriters v. Rife, 237 U. 
S. 605, 35 Sup. Ct. 717, 59 L. Ed. 1140; Mutual Life Ins. Co. v. Hilton- 
Green, 241 U. S. 613, 36 Sup. Ct. 676, 60 L. Ed. 1202—support the same 
dectrine. The provisions that a policy of life insurance shall not take ef- 
fect unless the first premium is actually paid in cash during the lifetime 
of the person insured is valid and will be enforced according to its terms. 

[4] The record is absolutely barren of any evidence that the defendant 
itself waived the condition requiring the prepayment of the first premium. 
The defendant never came in direct contact with MacKelvie. It never 
spoke to him, except through the written terms of the policy and premium 
receipt, and those were sent to him by agents in violation of the defendant's 
express instructions. What the defendant said to him through the policy 
was that, no matter what any agent might say to him, the policy could not 
become effective unless the premium was paid during his lifetime; and what 
the defendant said to him through the receipt was that no matter what any 
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agent might say to him, the first premium could not be paid otherwise than 
by cash. There is not a scintilla of evidence in the case which justifies an 
inference that the defendant ever deviated from its position that its agents 
were without authority “to make, alter or discharge contracts,” and that 
the policy could not take effect unless the premium should be actually paid 
during MacKelvie’s lifetime. 

If the evidence showed that, notwithstanding the provisions of the pol- 
icy, the defendant in fact permitted its agents to take notes, instead of cash, 
for premiums, and that it made a practice of receiving from the agents the 
notes which they took, the defendant might have no ground to justify its 
position that it gave no authority to the agents to do these things, when it 
was in the habit of ratifying such acts upon their part. In such cases the 
company would clearly be bound. Knickerbocker Insurance Co. v. Norton, 
96 U. S. 234, 24 L. Ed. 689; Metropolitan Life Insurance Co. v. William- 
son, 174 Fed. 116, 98 C. C. A. 90. 

[5] But, quite apart from the nonpayment of the first premium, which 
in itself is sufficient to prevent a recovery upon the policy sued upon, we 
may point out that there is no evidence that the minds of the parties ever 
met upon any proposition involved in the policy sued upon. The applica- 
tion was for a policy of $100,000. The company could not issue the policy 
in the amount applied for, or for more than $98,156. It therefore had its 
agent send him a new application form, which he was to sign before the 
policy was to issue. And the New York Insurance Law (section 58) re- 
quired that the policy and application should express the entire contract be- 
tween the parties, and that the application should be attached to the policy. 
A policy for $98,156 could not be issued upon an application for $100,000 
without the assent of the insured thereto, and if an application for $100,000 
were attached to a policy for $98,156, the policy and the application at- 
tached thereto would not express the entire contract between the parties. 
When MacKelvie died on August 17, he had never signed the application 
forms, had never assented to the policy, and had never paid the first pre- 
mium. His original application was never accepted by the defendant, and 
the sending to him of the policy by the agent in violation of his instruc- 
tiens, if it could be treated as valid, was nothing more than a counter pro- 
posal which was never accepted. The result was that the minds of the par- 
ties never met, and no contract was ever concluded between them. Mutual 
Life Insurance Co. v. Young, 23 Wall. 85, 23 L. Ed. 152; Minneapolis, ete., 
Ry. Co. v. Mill Co., 119 U. S. 149, 7 Sup. Ct. 168, 30 L. Ed. 376; McNicol 
v. New York Life Insurance Co., 149 Fed. 141, 79 C. C. A. 11; Travis v. 
Nederland. Life Insurance Co., 104 Fed..486, 487, 488, 43 C. C. A. 653. 

[6] The complaint appears to have been drafted upon the theory that 
it alleged facts constituting an estoppel; and it is claimed by the appellant 
that because of the delivery of the policy the defendant estopped itself, 
from denying the payment of the first premium. The plaintiff’s claim of 
estoppel, so far as the decisions in the federal courts lend it support, rests 
upon Mutual Reserve Life Ins. Co. v. Heidel, 161 Fed. 535, 88 C. C. A. 
477. In that case the policy stated that: 


“This contract shall not take effect until the policy is delivered to the 
insured in person and the first premium paid in cash hereon during his life- 
ee © Bae 


The court below held that evidence was inadmissible to show that the 
insured had paid only a part of the first premium. Judge Sanborn, writ- 
ing for the Circuit Court of Appeals in the Eighth Circuit, said: 


“The delivery of the policy constituted an acknowledgment by the com- 
pany that the first annual premium had been paid, and the delivered policy 
was competent and persuasive evidence of that fact. * * * The de- 
livery of the policy and this acknowledgment conclusively estopped the com- 
pany from denying that the contract of insurance was in existence and that 
it was effective from the time of the delivery of the policy until it was 
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forfeited for some other-reason than the failure to pay the first annual 
premium when it became due.” 


There is, however, nothing in the Heidel Case to show that the policy 
was delivered by an agent. Apparently the company itself sent the policy 
to the insured, and the company itself accepted from him a first bimonthly 
premium in lieu of the full annual premium due upon the delivery of the 
policy. The arrangement is not shown to have been made by an agent, 
and, if not, it must have been made directly with the company. And the 
latter introduced evidence, which the trial court afterwards struck out, that 
the company had sent to Heidel a notice that an alleged bimonthly premium 
would become due on August 1, 1901, and “that, if not paid, the policy 
would lapse and the insurance would be forfeited.” 

The facts.of that case are so different from the facts in this, in which 
the policy was not delivered by the company, but by an agent in violation 
of his instructions, that we are unable to see that it affords an authority 
applicable to the facts of the case before us. 

In Bostick v. New York Life Ins. Co., 284 Fed. 256, the policies state 
that they were not to take effect until delivered and the first premium 
thereon paid. The policies were found in the office of the insured after his 
death, having been delivered to him a few days before for his inspection. 
He had not paid or promised to pay the premiums. The possession of the 
policies containing recitals of the payment of the first premium were held 
by the Circuit Court of Appeals in the Fifth Circuit to be prima facie evi- 
dence only, and that evidence was admissible to show that the first premium 
had not been paid, and that the insured took the policies to examine them. 
The recitals in the policies worked no estoppel. 

In Drilling v. New York Life Ins. Co., 234 N. Y. 234, 137 N. E. 314, 
a policy of insurance was applied for by the husband and the insurance it 
provided was payable to the wife. On the husband’s application, and im- 
mediately above his signature, appeared a statement that the insured agreed 
that the insurance was not to take effect unless: 


_ “(1) The policy is delivered to him while he is in good health; (2) 
first premium be paid during his good health; and (3) that the agent taking 
the application cannot and shall not modify or waive these two require- 
ments.” 


The company accepted the application and sent the policy to its agent, 
who took it to the applicant, who was unprepared to make the payment at 
that time. The agent then said to him, “Never mind, you can have it any- 
way,” and left the policy with him; the agent having agreed to get the 
money and make the payment for him. . Before the agent borrowed the 
money and paid the premium, the insured came down with erysipelas of 
which disease he died within two or three days after the agent made the 
payment. Prior to the agent’s payment of the premium she knew of the 
itsured’s illness, and it was claimed that the agent's knowledge was the 
knowledge of the company, and that the acceptance of the premium with 
this knowledge amounted to a waiver by the company of the second condi- 
tion in the application. The agent, in undertaking to pay the premium, did 
no act for the company, but for the applicant, and the knowledge which she 
attained while acting as his agent could not be attributed to the company. 
But the Court of Appeals went further, and held in a unanimous opinion 
that the agent had no authority,to waive either of the conditions in the writ- 
ten application; it having been agreed that the agent taking the application 
cculd not modify or discharge the contract, or waive any of the company’s 
rights or requirements. Judge Crane, who wrote for the court, said, in 
denying that the acts of the agent constituted a waiver, that if they did— 


“then as far as I can see no contract could ever be made by an insurance 
company limiting the power of an agent. Surely the doing of an act cannot 
of itself waive an agreement that it should not be done. * * * I can 
find nothing to indicate that the company or its general agents ever author- 
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ized Rose Stedman to waive any of the provisions of the application, or 
that they are estopped from insisting that she did not have such authority.” 


The decision in the Drilling Case makes unnecessary any comment by 
us upon Thompson v. Travelers’ Insurance Co., 198 App. Div. 231, 190 N. 
Y. Supp. 338, relied upon by the plaintiff herein as asserting a contrary doc- 
trine. 

We are satisfied that, upon the authorities and upon principle, the doc- 
trine of estoppel is wholly inapplicable to the facts of this case. The basis 
of estoppel, and of waiver, is that the party estopped has done some act 
or made some representation to the party alleging the estoppel which led 
the latter to believe and act on the belief in the existence of certain facts, 
under circumstances making it contrary to justice and good faith to permit 
the party who did the act or made the representations to controvert after- 
wards their truth. In this case the defendant insurance company has done 
no act and made no representations which misled MacKelvie in any par- 
ticular. It did not lead him to believe, and act on the belief, that it in- 
tended the policy to be in force, notwithstanding the explicit provision in 
the policy that it was not to take effect until the first premium was actually 
paid, and an equally explicit provision that its agents were not authorized 
to make, alter, or discharge contracts, and the explicit notice in the pre- 
mium receipt that agents are forbidden to receive for cash due anything 
but cash, or to make, alter, or discharge contracts, effectually prevented 
the fact that the receipt reached the hands of the deceased from estopping 
the company. Moreover, the delivery of the policy is shown by the evi- 
dence to have been conditional only, and was written in a form which put 
MacKelvie on notice of that fact, and, as the receipt accompanied the pol- 
icy into the hands of the deceased, the facts which negatived unconditional 
delivery of the policy also negatived unconditional delivery of the receipt. 

[7] It is said that the court erred in directing a verdict and in denying 
the plaintiff's motion to go to the jury upon certain alleged issues of fact. 
But there were no facts in dispute upon any of the points upon which the 
case turns. The question is one of law, pure and simple. There was no 
evidence to go to the jury that the premium had been paid. There was no 
evidence to show any communication between the defendant and the insured 
which would lay a basis for a waiver of the condition in the policy that it 
should not take effect unless the first premium should actually be paid dur- 
ing the lifetime of the deceased. Whatever contention there is as to a 
waiver rests upon acts of agents, and as matter of law the agents had no 
authority to waive anything. There is no disputed evidence as to whether 
the policy or the receipt was delivered. 

But the plaintiff relies particularly upon one issue of fact which it 
urges ought to have been submitted to the jury. That is the question ot 
the acceptance or rejection of the policy by Mr. MacKelvie. We are told 
the trial court construed certain correspondence which passed between Mac- 
Kelvie and the agent, Albright, on August 10th and 13th, and that upon thar 
construction determined that MacKelvie had brought about a situation 
which failed to create a binding contract of insurance. Inasmuch as the 
first premium was never paid, and payment was never waived by defend- 
ant as a matter of law, there could be no valid policy of insurance, and 
therefore no reason for allowing the jury to consider whether MacKelvie 
accepted or rejected the policy. 

The plaintiff, however, relies upon Smith v. Provident Savings Life 
Assurance Society, 65 Fed. 765, 13 C. C. A. 284, insisting that it deals “with 
an almost precisely similar situation” to the one existing in the instant case, 
and that it is controlling, unless we shall determine not to follow our “sis- 
ter tribunal.” The policy in that case provided, as the one in this case did, 
that it should not go into effect until the first premium had been actually 
paid during the lifetime of the insured. The policy was, as here, delivered 
by the agent before the premium was paid and the insured died before mak- 
ing payment. The policy also stated, as the one in this case did, that no 
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agent “is or will be authorized to make, alter, or discharge this contract, 
or to waive any forfeiture thereof.” In that case, as in this, the policy 
was delivered by the agent to the insured, who took it, but died before pay- 
ing the first premium. The deceased’s wife sued upon the policy, and at 
the close of the case the trial judge directed the jury to bring in a verdict 
for the defendant. The sole issue in the lower court was whether the pol- 
icy took effect as a contract; and the answer to it, the Court of Appeals 
said, depended on two questions : 

“First. Had Spink, as general agent of the defendant company, author- 
ity to bind it by delivering the policy and receipt to. the applicant without 
receiving the premium in cash? Second. Did Spink and Smith intend a 
binding delivery and receipt of the policy? If, in every reasonable view 
of the evidence, either question must be answered in the negative, the ac- 
tion of the court below was right; but if, in any reasonable view of the 
evidence, both may be answered in the affirmative, then thé judgment of 
the Circuit Court must be reversed.” 

The Court of Appeals decided that the court below should have sub- 
mitted to the jury the issue whether Spink, the agent, had actual authority 
to deliver binding policies without actually receiving the premiums. The 
Smith Case is, however, very clearly distinguishable from the case at bar. 
That case belongs to the particular class of cases in which the courts have 
held that without payment a policy is binding which declares upon its face 
that it is not to be binding until the first premium has been paid. The cases 
which so hold are those in which the company has been held to have waived 
cash payments by its method of business, as where a company instructs its 
agents that it will hold them personally responsible for unpaid premiums 
on the policies which they deliver. See Miller v. Life Insurance Co., 12 
Wall. 285, 20 L. Ed. 398, and Pennsylvania Casualty Co. v. Bacon, 133 
Fed. 907, 909, 67 C. C. A. 497. But in the instant case, as we have before 
remarked, there is no evidence whatever that the defendant was ever ac- 
customed to waive, or did waive at any time, the payment of premiums in 
advance or authorized its agents ‘to make, alter, or discharge” its con- 
tracts. For that reason Smith v. Provident Savings Life Assurance So- 
ciety does not support the plaintiff’s case. 

The various other assignments of error need not be reviewed in de- 
tail. We have not overlooked them, but we do not find in any one of them 
any reason for reversing the judgment. 

Judgment affirmed. 

~~. << 


McCAMPBELL v. NEW YORK LIFE INS. CO., Inc. (No. 3991.) 


(United States Circuit Court of Appeals, Fifth Circuit. March 20, 1923 
Rehearing Denied April 13, 1923.) 


288 Federal Reporter, 465. 


2. INSURANCE—PREMIUMS TO BE PAID ON DATE STATED IN 

POLICY. 

The date stated in a life policy as the anniversary and the date of pay- 
ment of premiums controls, and the policy will lapse, unless premiums are 
paid on that date, or within the grace period thereafter, notwithstanding a 
provision in the policy that it does not become of effect until payment of 
the first premium, in which case it relates back to the date of application, 
and the fact that insured was not protected between the date of application 
and the date of payment of first premium is immaterial. 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 
3. INSURANCE — PROFITS NOT USED TO EXTEND LIFE OF 
POLICY UNDER TERMS OF POLICY. 
Where, under terms of life policy, profits were not to be apportioned 
until end of 20-year accumulation period, beneficiary was not entitled to 





Life] McCampbell v. N. Y. Life Ins. Co., Inc. 817 


claim that the life of the policy was extended by reason of earned profits 
before the expiration of the 20-year period. 
(For other cases, see Insurance, Dec.- Dig. § 360[3].) 


5. INSURANCE — NEW YORK LAWS AS TO NOTICE OF PRE- 
MIUM INAPPLICABLE AS TO POLICY HOLDERS OUTSIDE 
OF STATE. 

The New York statute (Insurance Law, § 92), providing that a life 
policy cannot be forfeited unless a notice is mailed to the insured at least 
15 days before a premium is due, applies only to policy holders who live in 
the state of New York. 

(For other cases, see Insurance, Dec. Dig. § 351.) 


In Error to the District Court of the United States for the Western 
District of Texas; W. Lee Estes, Judge. 

Action by Mary E. McCampbell against the New York Life Insurance 
Company, Inc. Judgment for defendant, and plaintiff brings error. Af- 
firmed. 


Hal Browne, of San Antonio, Tex., for plaintiff in error. 

Eugene P. Locke, of Dallas, Tex. (Locke & Locke, of Dallas, Tex., 
and Louis H. Cooke, of New York City, on the brief), for defendant in 
error. 


Before Bryan and King, Circuit Judges. 


Bryan, C. J. This is a suit on a life insurance policy, in which the 
plaintiff, Mary E. McCampbell, was named as beneficiary. The policy was 
issued by the defendant company on the life of plaintiff's: husband, William 
T. McCampbell. The defense is that the policy lapsed for nonpayment of 
an annual premium. A jury was waived by stipulation in writing, and the 
trial was before the District Judge, in accordance with sections 649 and 700 
of the Revised Statutes (Comp. St. §§ 1587, 1668). There was judgment 
for the defendant, and the plaintiff sues out this writ of error. 

The court made special findings of fact, of which the following are 
considered material here: 

The application for the insurance was dated January 31, 1901, and it 
was therein stipulated that the defendant should not be liable, unless the 
policy should be issued and the first premium paid during the lifetime and 
good health of the insured, but that the first premium, when paid, should 
relate back to the date of the application. 

The policy was issued for $15,000 on the ordinary life plan. It was 
dated February 27, 1901, but the annual premiums of $478.65 were made 
payable January 31 of each year during its continuance. It provides: For 
the apportionment of the accumulated profits on January 31, 1921, if the 
insured should be then living and the premiums paid to that date, “and not 
otherwise.” That if any premium or interest should not be duly paid, and 
if there should be an indebtedness to the company, the policy would be in- 
dorsed for such amount of paid-up insurance as any excess of the reserve 
over indebtedness would purchase according to the company’s published 
table of single premiums, on written request within six months from the 
date to which premiums had been paid; but in the absence of such request 
for paid-up insurance the net amount that would have been payable as a 
death claim on the date to which premiums had been paid would automati- 
cally continue as term insurance from such date for such time as the ex- 
cess of the reserve would purchase according to the company’s table of 
single premiums for term insurance. That a grace of one month during 
which the policy should remain in full force would be allowed in payment 
of all premiums except the first, subject to an interest charge at the rate of 
) per cent. per annum. That the insured might secure a reinstatement of 
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tke policy at any time within 5 years after the nonpayment of any premium, 
“under the following conditions: Written application to the home office 
with evidence of insurability satisfactory to the company, payment of pre- 
miums from the date to which premiums were duly paid to the date of 
reinstatement, with interest at the rate of 5 per cent. per annum and pay- 
ment of reiistatement of any loans, including payment of any interest due 
and unpaid.” That “in any distribution of surplus or apportionment of 
profits, the principles and methods which may be adopted by the company 
for such distribution or apportionment and its determination of the amount 
equitably belonging to this policy shall be conclusive upon the insured and 
upon all parties having or claiming any interest under this policy.” 

The defendant is a mutual life insurance company. McCampbell re- 
ceived the policy March 1, 1901, and then paid the first premium. He paid 
all premiums thereafter, up to and including the premium due in 1917. 
February 28, 1917, McCampbell and his wife, the plaintiff, applied for and 
obtained a cash loan of $4,635 on the security of the policy, and executed 
and delivered to the company a loan agreement, whereby they agreed to 
pay interest at 5 per cent. per annum from that date until the next an- 
niversary; that the loan should become payable if any premium or any in- 
terest on the loan should not be paid when due, in which event the indebt- 
edness, without demand or notice, should be satisfied in the manner pro- 
vided in the policy. 

The premium for 1918, the loan, and the interest thereon remained un- 
paid on February 28, 1918. McCampbell by letter, dated February 18, 
1918, requested of the company a statement of the best settlement he could 
make on the premium, ‘‘due January 31, 1918,” and interest on the loan, 
and stated he did not think he would be able to pay the premium and inter- 
est in full. This letter was mailed from San Antonio, Tex., to the com- 
pany’s home office in New York City, and forwarded to its St. Louis office 
for attention. The cashier of the St. Louis office on February 27 wrote to 
McCampbell, acknowledging receipt of his letter, and stated that the maxi- 
mum amount available as a loan on the policy was $4,950. The letter con- 
tzined the statement requested, and shows the fact that after making a new 
loan there would be a balance of $412.87 due the company on the premium 
and loan. A form of loan agreement was inclosed. We quote from the 
court’s findings the following paragraph: 


“In due course of mail; it would have been possible for the defendant 
to have answered the letter written by McCampbell on February 18 in time 
for the answer to reach McCampbell before February 28. <A letter mailed 
from San Antonio on February 18 would reach New York and be delivered 
cn February 21 or 22; a letter mailed from New York to St. Louis would 
reach St. Louis and be delivered on the second day after its mailing; and a 
letter mailed from St. Louis to San Antonio would reach Sari Antonio 
and be delivered on the second day after its mailing. February 24, 1918, 
was Sunday.” 


March 12 the St. Louis office again wrote to McCampbell that, inas- 
much as he had failed to forward the loan papers or the remittance required, 
his policy had lapsed, and that before the company would accept any set- 
tlement it would be necessary for him to furnish his personal certificate of 
health. A form for such certificate was enclosed, and McCampbell was 
requested to remit $413.57 as the amount then necessary to pay premium 
and interest on loan. March 29, McCampbell acknowledged receipt of the 
company’s letter of March 12, and inclosed his check, together with the 
loan papers, and the health certificate. March 31 was Sunday. April 2 
the St. Louis office acknowledged receipt of McCampbell’s letter of March 
29, sent to him a temporary receipt for the remittance, and advised him that 
his answer to one of the questions in the health certificate was incomplete, 
and also that his remittance had been delayed so long that a small addi- 
tional amount of interest was then due. 

There was subsequent correspondence with reference to re-instate- 
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ment of the policy, but it is unnecessary to review it. It is sufficient to say 
that McCampbell was in such physical condition that he was unable to 
furnish a satisfactory health certificate, and that he died May 10, 1918, at 
his residence in San Antonio. It had been defendant's custom to accept 
his checks in payment of premiums. No evidence was offered that any 
premium notice had been sent by the defendant to McCampbell. 

McCampbell never lived in the state of New York. He had received 
no profits or dividends from his policy. The entire reserve on the policy, 
as of January 31, 1918, was $4,648.35, and exceeded the indebtedness thereby 
secured by $13.35. This last-named sum was applied by the company in 
extension of the insurance, and it was sufficient to extend the same for 17 
days. McCampbell would have been 40 years old on August 13, 1901. The 
annual premium which he paid was assessed at age 39. It would have 
amounted to $495.15 at age 40, a difference of $16.50. McCampbell did 
not surrender the policy to the company when he obtained the loan. He 
had it in his possession when he wrote to the company to ascertain the 
amount which could be borrowed thereon. The policy itself discloses that 
its loan value on January 31, 1918, was $330 per thousand, or $4,950. 

The contentions of the plaintiff upon her assignments of error are: 
(1) That the annual premium for 1918 was paid, and that such payment 
was made within the period of grace stipulated in the policy; (2) that the 
policy had earned sufficient reserve, or was entitled to be credited with suf- 
ficient profits, to extend the insurance beyond the date of death of the in- 
sured; (3) that the defendant was estopped, by reason of its delay in reply- 
ing to the insured’s letter of February 18, 1918, to claim that the policy had 
lapsed for nonpayment of premium or interest on loan; and (4) that it 
was not made to appear that the defendant had mailed to the insured a 
notice stating when the premium would be due, as required by a statute of 
New York, which it is claimed is applicable to the facts of this case. 

{1] A bill of exceptions is incorporated in the record, and counsel on 
both sides make frequent reference to it in their briefs. No exception to 
any ruling of the trial court upon admission or rejection of evidence is 
shown to have been taken. We therefore assume that all evidence offered 
was properly admitted, that no evidence was improperly rejected, and that 
the findings of fact by the District Judge were supported by the evidence. 
Under sections 649 and 700 of the Revised Statutes, our investigation is 
limited to the single question whether such special findings of fact support 
the judgment. Stanley v. Albany County. 121 U. S. 535, 7 Sup. Ct. 1234, 
30 L. Ed. 1000; Preston v. Prather, 137 U. S. 604, 11 Sup. Ct. 162, 34 L. 
Ed. 788. See also White v. Thacker, 78 Fed. 862, 24 C. C. A. 374, and Sar- 
razin v. Irby Cigar Co., 93 Fed. 624, 35 C. C. A. 496, 46 L. R. A. 541, de- 
cided by this court. Consequently the bill of exceptions serves no purpose 
in this case. 

[2] 1. It is contended that the remittance by the insured on March 29, 
1918, although accompanied by an application for reinstatement of the pol- 
icy, was in reality a payment of the premium, and was forwarded within 
the stipulated period of one month’s grace; because, as it is said, the policy 
was delivered on March 1, 1901, and the subsequent annual premiums were 
not required to be paid until March 1 of each year, or within one month 
thereafter. It is argued that this necessarily follows from the provision 
in the application that it is a condition precedent to the company’s liability 
that the policy should be issued and the first premium paid during the life- 
time and good health of the applicant, and that to require the first premium 
to cover a period prior to the beginning of such liability would be to re- 
quire an insured to pay for insurance which he did not obtain. A conclu- 
sive answer is that parties are entitled to make their own contracts. It is 
true that, if the insured in this case had died before March 1, 1901, liability 
under the policy would not have attached. But the insured, by agreeing 
that January 31 should be the anniversary of the policy, and that premiums 
should be paid on that day, or by February 28 of each year, during the life 
of the policy, secured insurance as of he age 39, instead of 40, and thereby 
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was required to pay $16.50 per annum less than he would have been re- 
quired to pay if the policy had been issued to him after February 13, 1901. 
January 31 of each year was recognized by both the insured and the in- 
strer as the date upon which premiums were required to be paid. If the 
contention of the plaintiff should prevail, it would cause untold confusion. 
Under the terms of the policy the insured would have been entitled to pro- 
fits accruing thereon if he had lived until January 31, 1921. Under the 
contention now advanced, the company would have had the right to.refuse 
to pay such profits until March 1, 1921, and if the insured had died between 
these two dates, the policy would not have been entitled to participate in 
such profits. The business of life insurance is conducted upon the theory 
that premiums will be promptly paid. Klein v. Insurance Co., 104 U. S. 
88, 26 L. Ed. 662; Insurance Co. v. Lewis, 187 U. S. 335, 23 Sup. Ct. 126, 
47 L. Ed. 204. The time when a premium js due should be definite, and that 
cannot be if the date upon which the first premium was in fact paid should 
fix the dates upon which subsequent premiums should be paid. Therefore 
the date mentioned in the policy for the payment of premiums governs. 
The date when the first premium was paid, which is almost always uncer- 
tain, and in most instances impossible of ascertainment, is immaterial. Mc- 
Connell v. Life Assurance Society, 92 Fed. 769, 34 C. C. A. 663; Johnson v. 
Life Insurance Co., 143 Fed. 950, 75 C. C. A. 22; Wilkie v. Insurance Co., 
146 N. C. 513, 60 S. E. 427. Jewett v. Insurance Co., 149 Mich, 79, 112 N. 
W. 734; Tibbits v. Insurance Co., 159 Ind. 671, 65 N. E. 1033; Methvin v. 
Fidelity Mutual Life Association, 129 Cal. 251, 61 Pac. 1112; Forch v. Life 
Indemnity Co., 157 Ill. App. 244. The plaintiff relies upon McMaster v. 
Insurance Co., 183 U. S. 25, 22 Sup. Ct. 10, 46 L. Ed. 64. That case was 
based upon the unauthorized insertion by the insurance company’s agent ot 
the words “please date policy the same as application,” and upon the repre- 
sentation that. the insurance became effective upon delivery of the policy. 
The facts of the cited case distinguish it from the case at bar. 

[3] 2. After deducting the loan on the policy, the reserve amounted to 
only $13.35, which, if applied in accordance with the terms of the policy, 
would extend the insurance only 17 days. But it is claimed the policy had 
eerned profits which should have been applied to extend the insurance, This 
policy, as agreed in the application, was to be construed according to the 
laws of New York. Under its terms, the profits were not to be appor- 
tioned until January 31, 1921, the end of the 20-year accumulation period, 
and the amount thereof as determined by the defendant would have been 
conclusive upon the insured. These terms, as applied to mutual life insur- 
ance companies such as the defendant is, have been upheld by the Court ot 
Appeals of New York and by the Supreme Court of the United States. 
Uhiman v. New York Life Insurance Co., 109 N. Y. 421, 17 N. E. 363, 4 
Am. St. Rep. 482; Equitable Life Assurance Society v. Brown, 213 U. S. 
25, 29 Sup. Ct. 404, 53 L. Ed. 682. A contrary ruling by the Court of Ap- 
peals of Kentucky in Insurance Co. v. Spinks, 126 Ky. 405, 103 S. W. 335, 
31 Ky. Law Rep. 185, has been in effect, though not in terms, overruled in 
Jefferson v. Insurance Co., 151 Ky. 609, 152 S. W. 780. It therefore follows 
that the policy in suit was not entitled to be credited with any share of the 
profits. 

3. It does not appear when the letter of the insured, dated February 
12, 1918, was mailed. If it was mailed promptly, and there was no delay 
in transmission, according to the court’s finding, it would have reached New 
York on February 21 or 22. The latter day was a holiday, and in the ordi- 
nary course of business the letter would not have received attention until 
Saturday, February 23. If there was a delay in mailing, or in transmis- 
sion, the letter would probably not have reached New York so as to re- 
cvive attention until Monday, February 25, in which event the reply from 
St. Louis was made as early as possible, and without any delay whatever. 
Under these circumstances. it certainly cannct be held as a matter of law 
that the defendant was estopped to claim that the premium was not paid 
prior to February 28, the date of expiration of the month's period of grace. 
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[4, 5] 4. In the absence of an affirmative finding that the defendant 
mailed to the insured a notice stating when the premium would be due, it 
may be assumed that such notice was not mailed. The plaintiff insists that 
under the laws of New York (Insurance Law [Consol. Laws, vc. 28], § 92) 
a life insurance policy cannot be forfeited unless a notice is mailed to the 
insured at least 15 days before a premium is due. The statute only applies 
to policy holders who live in the state of New York. Insurance Co. v. 
Cohen, 179 U. S. 262, 21 Sup. Ct. 106, 45 L. Ed. 181; Insurance Co. v. Hill, 
193 U. S. 551, 24 Sup. Ct. 538, 48 L. Ed. 788; Insurance Co. v. Bradley, 98 
Tex. 230, 82 S. W. 1031, 68 L. R. A. 509. 

Error is not made to appear by any of the assignments, and the judg- 
ment is affirmed. 

Walker, C. J., took no part in the decision of this case. 

a te A 


PRUDENTIAL INS. CO. OF AMERICA ert aL. v. STEWART. 
(No. 3819) - 
(United States Circuit Court of Appeals, Ninth Circuit. January 8, 1923. 
Rehearing Denied February 19, 1923.) 
286 Federal Reporter, 321. 
1. INSURANCE—DEATH OF INSURED HELD PROVED. 

Evidence held to sustain finding of insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE—FAILURE TO OBJECT TO PROOFS OF DEATH 

WAIVER OF DEFECTS OF FORM. 

Where the proofs of death of an insured furnished by the beneficjary 
were received without objection, it is a waiver by the insurer of any de- 
fects of form. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 


In Error to the District Court of the United States for the Southern 
ae of the Western District of Washington; Edward E. Cushman, 

udge. 

Actions at law by Maude E. Stewart against the Prudential Insur- 
ance Company of America and against the Mutual Life Insurance Com- 
pany of New York. Judgments for plaintiff, and defendants bring error. 
Affirmed. : 

S. A. Keenan and Chadwick, McMicken, Ramsey & Rupp, all of 
Seattle, Wash., for plaintiffs in error. 

H. G. Fitch, Elmer M. Hayden, Maurice A. Langhorne, and Frederic 
D. Metzger, all of Tacoma, Wash., for defendant in error. 


j Before Gilbert and Hunt, Circuit Judges, and Wolverton, District 
udge. 


Hunt, C. J.* Actions were brought to recover on certain policies 
of life insurance in which plaintiff below was named beneficiary. From 
judgments in her favor, defendants brought writs of error. 

Frederick L. Stewart, the insured, was, for a long time prior to his dis- 
appearance, cashier and owner of the controlling interest in the Kelso State 
Bank in Washington. The institution was in a “precarious” condition much 
of the time Stewart was managing its affairs, and periodically the state 
bank officials criticized Stewart’s management, and on March 6, 1921, de- 
manded his resignation. Stewart did not resign, and on March 16, 1921, 
without notice to Stewart, Hay, the state bank examiner, arrived in Kelso 
with the intention of taking charge and closing the bank. That evening, 
however, a conference was held, whereat it was decided that Stewart and 
Hay should go to Portland, Ore., the following morning and seek financial 
assistance from a certain person. They went, and were refused aid, where- 
upon Hay returned to Kelso, and upon arrival closed the doors of the bank 
and began the work of liquidation. Stewart remained in Portland until 6 
o’clock that evening, when he took the North Bank train for Goble. He left 
the train a station above Goble, and there hired a man to drive him to 
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Goble, where he boarded the launch Queen to cross the Columbia river to 
the Washington side. There were five other passengers on the launch, 
beside two members of the crew. When the launch docked at Kalama, 
Stewart did not go ashore, and could not be found. 

{1] Mrs. Stewart’s contention is that Stewart committed suicide, while 
the companies argue that the evidence is insufficient to prove death. The 
substance of the evidence of plaintiff below is as follows: 

On the night of March 16, 1921, after a protracted conference between 
Hay, bank examiner, Stewart, and another official of the bank, it was 
determined that unless immediate aid could be obtained the bank would 
have to be closed. Stewart was pale and under a great strain and excite- 
ment. Hay testified that he was concerned as to what Stewart might do, 
and therefore removed certain firearms he found in the bank. George 
Plamondon, assistant cashier, testified that he was present at the confer- 
ence on the night of March 16th; that it lasted until 1 o’clock in the morn- 
ing, and that Stewart was pretty badly shaken and worried, and had been 
in that condition for several days; that Stewart’s account at the bank was 
usually overdrawn. Witness also testified regarding the use of funds in 
custody of the bank and of a pretended sale of a dance hall by Stewart and 
himself. It was stipulated that Stewart had unlawfully used funds from 
an estate, and that for such misconduct he could be held criminally liable 
under the laws of the state. 

Frank Sardam testified that his family and the Stewart family were inti- 
mate friends; that he and his wife were visitors at the Stewart home for 
five days prior to Stewart’s disappearance; that they went there at the 
request of Mrs. Stewart; that during those five days Stewart had spells of 
unusual quietness, was very nervous and pallid, and looked as if he were 
about to_collapse; that on the night of March 17th, about 9 o’clock, Stewart 
telephoned from Goble and said he would be home in 40 or 45 minutes; 
that Stewart inquired about his wife and little son; that toward the end 
of the conversation his voice sounded as if he were trying to control it. 

Mrs. Stewart said that about March 6th she was worried about her 
husband’s condition; that he was a physical wreck, and that she wrote for 
the Sardams, her intimate friends, to come to her home, because she wanted 
some one there for moral support, to assist her; that Mr. Stewart was in a 
very nervous conditions and unstrung; that he was extremely pale, ate 
very little, and slept little; that on the night of March 16th Stewart returned 
home about | o'clock in the morning, after the conference at the bank; 
that he told her he and Hay were going to Portland the following morning 
to see if financial assistance could be had; that Stewart did not sleep at 
all that night, and on the following morning took a deed from his brief 
case and asked her to sign it; that the deed conveyed a fourth interest in 
certain property to Mr. Plamondon; that before leaving the house Stewart 
went into the bedroom and took their child from his bed; that he started 
to go out three times, but came back; that she never saw her husband 
after he left the house that morning. 

The purser on the launch, who knew Mr. Stewart, testified that Stewart 
was on the front deck pacing back and forth; that Stewart paid his fare, 
and immediately thereafter stepped over some baggage and walked rapidly 
through the cabin, after which witness never saw Stewart again; that 
when the passengers were leaving the boat he missed Stewart and that the 
captain asked a man standing on shore if he had seen him go ashore, and 
upon being told that he had not, a search was instituted but Stewart was 
not found. 

A passenger on the launch said that he recalled seeing Stewart come into 
the cabin, look around, and then go out to the stern of the boat; that ne 
never saw Stewart after he went through the back door of the boat. 
Another witness testified that he was one of two men who went out on 
the stern of the boat about four minutes after Stewart went through the 
cabin; that Stewart was not there when they got outside; that witness 
asked his companion if he had seen the man who went out come back, and 
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when his companion replied in the negative he said he had not seen him 
either. He stated positively that Stewart was not on deck when they went 
out. 

The captain, who knew Stewart, said that he saw him standing m 
front of the pilot house on the port side in plain view; that six passengers 
boarded the launch at Goble, and there were two members of the crew; 
that the boat was in about the middle of .the river when he saw Stewart go 
into the cabin; that in leaving the boat the passengers had to pass where 
he was standing, and that only five of the six left the launch that night; 
that he noticed Stewart’s absence, and after search of the boat gave the 
alarm that Stewart had disappeared; that the river was 10 or 12 feet 
higher than normal. 

The day following the trip to Portland, Mrs. Stewart received a letter 
from Stewart, dated March 17, 1921, telling her that he had just learned 
the bank was to be closed, and that he was sick and felt shaky; that, “if 
anything should happen” to him, she must remember that he had $86,000 
life insurance, out of which he desired certain specified ‘debts of honor” 
to be taken care of, among which were various sums he had unlawfully 
used from the Richter estate. The letter suggested that his body be taken 
to California for burial, and that their young son should not go into the 
banking business, as it was a “lifelong worry and fight.” There was also 
evidence that the Columbia river is deep and has a strong current, that 
the night was dark and stormy, that Stewart could not swim, and that not 
infrequently the body of one drowned in that vicinity is not recovered. 

In behalf of the insurance companies a witness testified thar he had 
seen Stewart in 1920; that on March 24, 1921, he saw Stewart in the street 
at Hanford, Cal.; that before he got within speaking distance Stewart 
stepped into 7 machine and drove away. This testimony was greatly weak- 
ened by evidence to the effect that at another time witness had said he had 
seen Stewart in Hanford on February 22, 1921. Another witness testified 
that he had known Stewart, and saw him in Pasadena, California, on April 
26, 1921, but upon cross-examination this witness could not remember the 
first names of his own companions, or where they lived, or what hotel he 
stopped at in Pasadena, or what part of town the hotel was in, and admitted 
that he had been mistaken in identity of other persons, but said the possibility 
of being mistaken in this instance was slight. By deposition, the purser on 
the steamer Mazatlan, plying between San Francisco and Mexico, said that 
about April 4, 1921, a man resembling a photograph of Stewart boarded 
the steamer at San Pedro or Ensenada; that he talked with the man, ate 
at the same table with him, but did not notice anything peculiar about the 
man’s teeth; that it took the ship about 17 days to make the trip to La 
Paz, Mexico. 

Another witness identified the photograph of Stewart as resembling a 
passenger on the ship, but would not swear they were the same person. 
Another witness, who said he had seen Stewart in Pasadena in August, ad- 
mitted that, although they were friends and passed close to each other, neither 
spoke. The evidence is that the reputation of the witness last referred to 
for truth and veracity was bad. Stewart’s dentist testified that all except 
three of Stewart’s upper teeth were gold crowned, and in the opinion of 
the witness it would be impossible for any one to sit at the same table 
with Stewart, or converse or play cards with him, and not notice his teeth. 

Some evidence tending to show that it was not impossible for Stewart 
to have walked around the boat outside the rail without being seen, and 
that thus he may have escaped, was met in rebuttal by testimony of the 
captain and the purser of the launch, to the effect that the planking was 
but three inches wide, and that they had never seen any one at any time 
walk along the outside of the rail. 

Without including more testimony, after a close consideration of the 
relevant facts and circumstances, we conclude that the weight of the evi- 
dence supports the inference that Stewart was drowned in the Columbia 
river. Conceding that the fact that Stewart was guilty of criminal conduct 
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in connection with the affairs of the bank and the misuse of funds of an 
estate, and that exposure and disgrace confronted him, are grounds for 
an argument that, because of fear of apprehension and its consequences, he 
made his escape, yet, when weighed with the other evidence in this case, 
those very circumstances seem to point to the opposite conclusion. There 
is the evidence of his happy family relations, of Stewart’s nervous condi- 
tion before his disappearance, of the affectionate farewell letter to his wife, 
written before he left Portland, and the expression of his wish that his wife 
pay his debts of honor, and the advice as to what he wanted her to do “if 
anything should happen” to him, and the last communication, the telephone 
message inquiring about his wife and child, before he took the boat at 
Goble, the circumstances that he was pacing the front deck of the boat, 
that he passed quickly through the cabin to the stern, and that he was not 
on the boat when the landing was reached. When we add to these circum- 
stances and facts the evidence that Stewart could not swim, and that the 
current of the Columbia river was strong, the inference drawn by the 
District Court that Stewart was drowned becomes entirely reasonable, 
and there 1s ia nough to enable us to say that it is not fair and 
proper. While, of course, there may be a possibility that the man is alive, 
yet, under all the evidence, we cannot avoid the conclusion of the District 
Court that the testimony of identification is unsatisfactory and unreliable. 

[2] In the original proofs of death, which were made out on forms 
furnished to the defendant in error by the Mutual Life Insurance Company, 
and which were forwarded April 9, 1921, the questions. included in the 
forms appear to have been truthfully and as fully answered as circum- 
stances called for. Of course, as the body was not found, undertaker’s 
and coroner’s certificates were not forwarded. No objections were made 
by the company. On April 18, 1921, proofs of death were sent to the 
Prudential Company, and afterwards additional affidavits, setting forth 
the facts and circumstances, were forwarded, and it does not appear that 
the company objected to the form or sufficiency. We think that, by accept- 
ing and retaining the proofs, and not requiring further information, any 
possible defects in respect to the forms of proofs furnished were waived. 
Knickerbocker Life Ins. Co. v. Pendleton, 112 U. S. 696, 709, 5 Sup. Ct. 
314, 28 L. Ed. 866; Royal Insurance Co. v. Martin, 192 U. S. 149, 24 Sup. 
Ct. 247, 48 L. Ed. 385; Thaxton v. Metropolitan Life Ins. Co., 143 N. C. 33, 
55 S. E. 419; Great American Fire Ins. Co. v. Jenkins, 11 Ga. App. 784, 76 
S. E.. 159. 

We think it unnecessary to discuss several assignments which question 
certain rulings upon testimony. They have been examined with care, and 
we cannot find that any error was committed to the prejudice of the insur- 
ance companies, 

Judgments affirmed. 

————_ 


HARTFORD LIFE INS. CO. v. DOUDS ert at. 


SAME v. LANGDALE. (Nos. 265 and 271.) 


(United States Supreme Court. Argued and Submitted March 7, 1923. 
Decided April 9, 1923.) 
43 Supreme Court Reporter, 409. 
INSURANCE—ACTION TO RECOVER PAYMENTS ABOVE SPE- 
CIFIED MAXIMUM ASSESSMENTS DOES NOT AFFECT 
MANAGEMENT OF INTERNAL AFFAIRS OF COMPANY. 
Where a life insurance company had made assessments in excess of the 
highest rate specified in the certificate, which had been paid by those insured, 
suits to recover from the company the amounts so paid in excess of the 
specified maximum are not suits which involve the management of the in- 
ternal affairs of the insurance company, and therefore may be maintained 
in a state, other than that of the home office of the company, in which the 
company was doing business, and where all parties came before the court. 
(For other cases, see Insurance, Dec. Dig. § 26.) 
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On Writs of Certiorari to the Supreme Court of the State of Ohio. 

Separate suits by Frank F. Douds and others, as executors, and by 
Robert H. Langdale, against the Hartford Life Insurance Company. Judg- 
ments for plaintiffs were affirmed by the Supreme Court of Ohio (103 
Ohio St. 398, 136 N. E. 274; 103 Ohio St. 433, 138 N. E. 96), and defendant 
brings certiorari in each case. Affirmed. 


Messrs. H. B. Arnold, df Columbus, Ohio, and James C. Jones, Frank 
H. Sullivan, and James C. Jones, Jr., all of St. Louis, Mo., for petitioners. 
Mr. Smith W. Bennett, of Columbus, Ohio, for respondents. 


Mr. Justice McREyNoLps delivered the opinion of the Court. 

These are separate causes, but the facts are similar and both present 
the same essential question. A statement based upon record No. 271 will 
suffice. 

Petitioner is a Connecticut corporation. with home office at Hartford. 
For many years it has carried on the business of insurance upon the assess- 
ment or mutual plan within the state of Ohio. May 4, 1882, it issued to 
respondent Langdale, aged 40, a certificate of membership, Safety Fund 
Department, for $3,000. This recites that in consideration of representa- 
tions, etc., and “the further payment in accordance with the conditions 
hereof of all mortuary assessments” the company agrees (among other 
things) to assess holders of certificates “according to the table of gradu- 
ated assessment rates given hereon, as determined by their respective ages 
and the number of such certificates in force,” and pay the amount so col- 
lected to the assured’s legal representatives. 

The “Table of Graduated Assessment Rates for Death Losses for 
Every $1,000 of a Total Indemnity of $1,000,000” is printed upon the 
certificate and shows increasing rates for ages from 15 to 60. The highest 
specified rate is at 60—$2.68. Immediately after the table this statement 
appears: ; 

“These rates decrease in proportion as the total indemnity in force in- 
creases above one million dollars in amount, and are.calculated so as to 
cover the usual expense for collecting.” 

During the years 1903 to 1914 the company made and the insured paid 
assessments on account of death losses at rates varying from $2.86 to $4 
per thousand. To recover all above $2.68 per thousand so paid, with 
interest, respondent brought suit in the common pleas court, Franklin 
County, Ohio. The company appeared, demurred, and later answered, 
saving at all times the question of jurisdiction. A judgment against it 
was affirmed by the Supreme Court. 103 Ohio St. 398, 136 N. E. 274; 103 
Ohio St. 433, 138 N. E. 96. 

Petitioner now insists that the trial court lacked jurisdiction of the 
subject-matter; that the suit involved the management of its internal affairs 
and the validity of action relative to the Safety Fund Department; that 
the courts of Connecticut have exclusive jurisdiction over such matters; 
and that enforcement of the Ohio judgment will deprive it of property 
without due process of law. 

The court below confined its ruling concerning jurisdiction to the trial 
court’s power to render the above-mentioned money judgment, and it held 
that to determine the issue did not require exercise of visitorial power over 
the foreign corporation; that the judgment did not interfere with the dis- 
cretion of petitioner’s officers or the management of its internal affairs. 
This conclusion, we think, is plainly right. 

By a written contract petitioner had agreed that no mortuary assess- 
ment should exceed $2.68 per thousand. It demanded and received more, 
and respondent sued to recover the excess. All parties came before the 
court; the necessary facts were established: and he obtained judgment for a 
definite sum of money. This cannot interfere with the management of the 
company’s internal affairs. 

In the recent cause of Frick v. Hartford Life Insurance Co. (Novem- 
ber 27, 1922) 98 Conn. 251, 119 Atl. 229, instituted to enforce an Iowa 
judgment (179 Iowa, 149, 159 N. W. 247) against petitioner based upon 
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facts essentially like those here disclosed, the Supreme Court of Connecticut 
considered the precise point now urged upon us. In harmony with Dresser 
v. Hartford Life Insurance Co., 80 Conn. 681, 709, 70 Atl. 39, it held that 
the membership certificate constituted a contract not to demand of the 
assured more than $2.68 per thousand for any mortuary assessment, and 
also that the jurisdiction of the Iowa court to render judgment for excess 
payments was clear. 

Hartford Life Insurance Co. v. Ibs, 237 U. S. 662, 35 Sup. Ct. 692, 59 
L. Ed. 1165, L. R. A. 1916A, 765, is not in point. That controversy related 
to the effect of the decree in Dresser v. Hartford Life Insurance Co., supra, 
a class suit instituted to determine the status and proper use of the mortuary 
fund. The causes now under consideration present no such problem. 

The judgments below are affirmed. 


a Ee 


INTERNATIONAL LIFE INS. CO. v. SHERMAN. (No. 295.) 


(United States Supreme Court. Argued March 15, 1923. Decided 
May 21, 1923.) 


43 Supreme Court Reporter, 574. 


INSURANCE—COURT HELD WITHOUT JURISDICTION, IN AP- 
PROVING PROPOSED REORGANIZATION, TO DECREE CAN- 
CELLATION OF CERTIFICATES HELD BY PERSONS WHO 
HAD NOT APPEARED. 

In a suit for a receivership for’ an insurance company and an adminis- 
tration of its assets, in which the court, instead of approving a sale of the 
assets, approved a plan of rehabilitation under which holders of annuity 
certificates were to make further payment thereon and surrender them in 
exchange for stock, the certificate holders who had appeared had no au- 
thority to represent those who did not appear, and against whom no relief 
had been asked, and the court had no jurisdiction to decree the cancella- 
tion of the certificates of those who had not appeared, unless they com- 
— with such plan of rehabilitation, and as to them, the decree was a 
nullity. 

(For other cases, see Insurance, Dec. Dig. § 50.) 

In Error to the Supreme Court of Missouri. 

Action by Adrian F. Sherman against the International Life Insurance 
Company. Judgment for plaintiff was affirmed by the Supreme Court of 
Missouri (291 Mo. 139, 236 S. W. 634), and defendant brings error and pe- 
titions for a writ of certiorari. Writ of error dismissed, and writ of cer- 
tiorari denied. 


Messrs. Charles G. Revelle, of St. Louis, Mo., and A. L. Cooper, of 


Kansas City, Mo., for plaintiff in error. 
Mr. Oscar S. Hill, of Kansas City, Mo., for defendant in error. 


Mr. Justice BUTLER delivered the opinion of the Court. 

This is an action brought by the defendant in error in the circuit court 
of Jackson county, Mo., for money paid by his assignors for annuity cer- 
tificates issued by the Great Western Life Insurance Company, the prede- 
cessor of plaintiff in error. Judgment for $47,463.90, with interest and 
costs, was affirmed in the state Supreme Court. That court allowed writ 
of error bringing the case here. A petition for writ of certiorari also has 
been presented. The federal question asserted is that the state court, in 
violation of the Constitution and acts of Congress defining the jurisdiction 
of federal courts, failed to give full faith and credit to certain provisions 
of a decree of the United States Circuit (now District) Court for the 
Western District of Missouri, set up in the answer, purporting to cancel 
and annul the annuity certificates. The defendant in error moves to dismiss 
the writ of error and opposes the granting of certiorari on the grounds, 
among others, that the United States court was without jurisdiction to 
decree the cancellation of the certificates assigned to defendant in -error, 
and that the provisions of the decree relied on by plaintiff in error are void. 
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We are of opinion that the asserted federal right is so obviously devoid 
of merit and frivolous that the writ of error must be dismissed and certiorar1 
denied.” 

In 1906 the Great Western Agency Company was incorporated under 
the laws of Colorado. In 1907 those in control of that company caused 
the Great Western Life Insurance Company to be organized under the laws 
of Missouri, having a capital of $100,000—1,000 shares. Eight shares were 
held in the names of the incorporators, and the remaining 992 were held by 
them as trustees for the agency company. Desiring to raise more funds, 
the company issued so-called annuity certificates, which were sold at $150 
per “share.” Each share obligated the company to pay an annuity, to be 
arrived at by dividing 500 into a sum based on 25 cents on each $1,000 of 
insurance—with certain exceptions not necessary here to be set forth— 
written by the company during 50 years from its incorporation. In May, 
1908, certain stockholders of the agency company filed a bill in the United 
States court against that company, the insurance company, and individuals 
controlling them, alleging mismanagement and improper use of the’ insur- 
ance company’s property in fraud of their rights. It prayed that a receiver 
be appointed to take charge of and administer the assets of both companies 
for the benefit of those entitled thereto. A receiver was appointed and 
directed to sell the property of the insurance company. When the applica- 
tion of the receiver for confirmation of his acceptance of an offer came 
before the court, certain stockholders of the agency company and certifi- 
cate holders appeared and asked a postponement. It was shown that some 
of the stockholders and certificate holders had undertaken to raise funds 
for the rehabilitation of the insurance company, that some money for this 
purpose had been contributed, and that there was assurance that enouga 
would be raised to pay off the debts. Postponement was granted by an 
order which stated: 

“F, M. Pearl and other stockholders of the Great Western Agency 
Company and other annuity certificate holders of the Great Western Life 
Insurance Company who are similarly situated, appearing by B. P. Wag- 


goner and James W. Orr, . . .” etc. 
The matter again came before the court, and its order recited: 
“Now, on this 27th day of August, 1908, . . . came on further to 


be heard, the objections and exceptions of F. M. Pearl and other stockhold- 
ers of the Great Western Agency Company and annuity certificate holders 
of the Great Western Life Insurance Company to the confirmation of the 
sale of the assets. . . . A. F. Sherman appearing for himself, and 
certain other annuity certificate holders, . . . and all parties being 
before the court and being heard, and the court being fully informed and 
advised, it is considered, ordered, and decreed.” 

The decree approved the reorganization plan presented, and turned 
the return of all property to the company, immediate payment of approved 
death claims, and the giving of a bond to indemnify the receiver from such 
claims as might be presented and approved. The plan of rehabilitation 





*Missouri Pacific R. R. Co. v. Clarendon Co., 257 U. S. 533, 42 Sup. Ct. 
210, 66 L. Ed. 354; Piedmont Power & Light Co. v. Town of Graham, 253 
U. S. 193, 40 Sup. Ct. 453, 64 L. Ed. 855; Toop v. Ulysses Land Co., 237 
U. S. 580, 583, 35 Sup. Ct. 739, 59 L. Ed. 1127; Fay v. Crozier, 217 U. S. 
455, 30 Sup. Ct. 568, 54 L. Ed. 837: Goodrich v. Ferris, 214 U. S. 71, 79, 
29 Sup. Ct. 580, 53 L. Ed. 914; Farrell v. O’Brien, 199 U. S. 89, 100, 25 
Sup. Ct. 727, 50 L. Ed. 101. See, also, decisions per curiam: Nesmith v. 
Ohio, 257 U. S. 622, 42 Sup. Ct. 186, 67 L. Ed. —; Pueblo of Laguna v. 
Candelaria, 257 U. S. 623, 42 Sup. Ct. 269, 67 L. Ed. —; Harvey v. Union 
Traction Co., 257 U. S. 624, 42 Sup, Ct. 269, 67 L. Ed. —: Winehill & 
Rosenthal v. Louisiana, 258 U. S. 605, 42 Sup. Ct. 313, 67 L. Ed. —; Hart- 
ford Life Insurance Co. v. Tohnson, 258 U. S. 612, 42 Sup. Ct. 462, 67 L. 
Ed. —; Lindsey v. Allen, Attorney General, 258 U. S. 613, 42 Sup. Ct. 
462, 67 L. Ed. —. 
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was that annuity certificate holders should pay $37.50 on .each certificate, 
surrender the same for cancellation, and then receive stock of the insurance 
company of par value equal to one-half of the payment, and gave those 
who had not availed themselves of this privilege 20 days within which to 
do so, and declared those failing to make such payment and surrender 
their annuity certificates for cancellation— 

“barred and estopped from making any claim of any kind whatsoever against 
said life insurance company or officers or stockholder thereof, or against 
any assets of said company, and such annuity certificates will then and 
thereby be fully canceled in law and in equity, and such annuity certifi- 
cate holders will have no further rights, claims, or demands against said 
company, its officers, stockholders, assets, or property on account thereof.” 

The decree directed the sale by the receiver of the agency company of 
the 992 shares of stock of the insurance company to a trustee for those so 
contributing to the rehabilitation of the insurance company; it fixed com- 
pensation of the receiver and his solicitors and provided for the payment 
thereof; it stated that the insurance company had deposited funds for 
carrying out the provisions of the decree and directed the same to be so 
used; bids submitted for the assets were rejected, and the decree continued: 

“i That the jurisdiction of this court is fully retained, extended, 
and continued from time to time, until this cause is finally concluded over 
all subjects-matter covered by any pleading now on file or that later on 
may be filed, and over all parties whose names are now on the record and 
such other party or parties as may later on be brought into court, or who 
may come into court by any pleading. And all such parties now to the 
record, including the said the Great Western Life Insurance Company, and 
all parties who may later on be made parties herein, shall be bound by such 
further orders and decrees as to the court may seem necessary and proper.” 

No further proceedings were had, and on November zJ, 1912, an order 
was filed relinquishing jurisdiction and discontinuing the case. 

The insurance company resumed business and continued until its merger 
with the plaintiff in error, December 7, 1912. By the articles of consolida- 
tion, the latter agreed to pay all debts, liabilities, and obligations of the 
former. The claims of the certificate holders were specifically referred to, 
and the plaintiff in error agreed to pay the annuities provided for in such 
certificates or refund the amounts paid for them, if they should be held by 
the Supreme Court of Missouri to be valid obligations of the Great Western 
Company at the time of the merger. The state court found that the cer- 
tificate holders who assigned to defendant in error were not original parties 
to the suit, that they did not subsequently intervene or appear in person or 
by counsel, that no relief was sought against them by any party to the suit, 
and that the only relief sought by stockholders and annuity certificate hold- 
ers, who proposed and supported the plan of rehabilitation, was to have 
the property returned to the insurance company upon payment of its debts. 
These findings are sustained by the evidence. The stockholders and certifi- 
cate holders who did appear in that suit for the purpose of reorganizing 
the company had no authority or power to represent certificate holders who 
did not appear. There is nothing in the record to support the jurisdiction 
of the court to deal with or cancel the annuity certificates assigned to 
defendant in error. The assignors were denied a hearing upon the 
matters decreed against them 

The provisions of the decree, attempting to bar and estop certificate 
holders from making any claim against the insurance company, its officers, 
stockholders, or assets, and attempting to cancel their certificates and de- 
termine that they had no further rights, claims, or demands unless within 
the specified 20 days, they should pay in $37.50 per share, and, upon sur- 
render of their certificates take stock in the insurance company of par value 
of one-half the amount so paid, were without jurisdiction. The company 
could not thus be relieved of its obligations to non-consenting annuity cer- 
tificate holders and have its property returned to it exempt from their claims. 
Their rights could not be so disposed of. As to them the decree was not a 
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judicial determination, and the courts of Missouri were right in holding it 
to be a nullity. See Hovey v. Elliott, 167 U. S. 409, 17 Sup. Ct. 841, 42 
L. Ed. 215; Windsor v. McVeigh, 93 U. S. 274, 277, 23 L. Ed. 914; Mc- 
Veigh v. United States, 11 Wall. 259,* 20 L. Ed. 80. 

Writ of error dismissed. 


Writ of certiorari denied. 
a 


PLACEK v. AMERICAN LIFE INS. CO. (No. 7398.) 
(United States District Court, W. D. Washington, N. D. April 18, 1923.) 
288 Federal Reporter, 987. 


1. INSURANCE—CORPORATION PRESENT FOR PURPOSES OF 
SUIT IN ALL JURISDICTIONS WHERE TRANSACTING 
BUSINESS. 

While a corporation is a citizen of the state creating it, in many in- 
stances its business is mainly transacted elsewhere, and it is not unrea- 
sonable to hold that a corporation is present for the purpose of suit in al! 
jurisdictions where it transacts a substantial part of its regular business 
and that it may be subjected to suit in a transitory action, particularly 
where one of the state’s own citizens is a suitor, and this is what was 
intended by Rem. Comp. Stat. Wash. § 7044, providing for service of 
process on the insurance commissioner. 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 


Action by E. J. Placek against the American Life Insurance Company. 
On defendant's motion to quash service. Motion denied. 


Reynolds, Ballinger & Hutson, of Seattle, Wash., for plaintiff. 
Carr, Cox, Evans & Riley, of Des Moines, Iowa, and Burkheimer & 
3urkheimer, of Seattle, Wash., for defendant. 


CusHMAN, D. J. : Plaintiff, a citizen of the state of Washington, sued 
the defendant, a citizen of Iowa, in the state court. The cause was removed 
to this court. The suit is on a contract made outside of the state of Wash- 
ington, to be performed outside this state. Service of process was made 
upon the insurance commissioner of the state of Washington. Defendant 
moves to quash the service. 

The statute of the state of Washington provides: 

“The commissioner shall not issue a certificate of authority to transact 
any business of insurance in this state to any foreign or alien insurance 
company until it has executed and filed in his office a written appointment 
of the insurance commissioner to be the true and lawful attorney of such 
company in and for this state, upon whom all lawful process in any action 
or proceedings against such company commenced in any county in this state 
may be served with the same effect as if it were @ domestic company having 
its principal office in such county. The service upon such attorney shall 
thereafter be deemed service upon the company.” Section 7044, Reming- 
ton’s Comp. Stats. 

The instrument executed by the defendant, appointing the insurance 
commissioner to accept service of process, recites that service upon the 
Commissioner— 

“shall . . . be deemed personal service upon the company, so long as it 
shall have any liabilities outstanding in the state of Washington.” 

The defendant, at the time of the commencement of the action, it 1s 

stated in. plaintiff’s affidavit filed herein— 
“had, and has, outstanding in said state, certain policies of insurance granted 
to residents of said state upon which said policies of insurance the persons 
so insured by defendant paid to defendant, and now pay to defendant, premi- 
ums at stated intervals, and at the time of the commencement of this action 
defendant had. ever since has, and now has, outstanding liabilities in the 
state of Washington.” 


°Cf. Reynolds v. Stockton. 140 U. S. 264, 11 Sup. Ct. 773, 35 L. Ed. 
464; R. S. § 737; equity rules 47 and 48, in force in 1908. 
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In Robert Mitchell Furniture Co. v. Selden Breck Construction Co., 42 
Sup. Ct., 84, 66 L. Ed. — (decided by the United States Supreme Court, 
December 5, 1921), the defendant had terminated its business in the state of 
Ohio before service of summons upon its agent appointed for service. In 
that case the court says: 

= The indications of the Ohio statutes, so far as they go, look 
to liability incurred within this state.’ 

And: 

Of course when a foreign corporation appoints one as re- 
quired by statute it takes the risk of the construction that will be put upon 
the statute and the scope of the agency by the state court.’ 

No decision of the Supreme Court of the state of Washington upon this 
point has been called to the court’s attention. It was further stated by 
the court in the Mitchell Case: 

“The purpose in requiring the appointtment of such an agent is primarily 
to secure local jurisdiction i in respect of business transacted within the state.” 
(The italics are those of this court and not of the Supreme Court.) 

[1] In the ahsence of a contrary interpretation by the Supreme Court 
of the state, this court will not, by construction, narrow the statutory 
language, “any action or proceedings against such company,” so as to make 
it apply only to litigation arising out of business transacted within the 
state, although such may have been the “primary” or main purpose and 
object of the Legislature in subjecting a foreign company to the local juris- 
diction. While a corporation is a citizen of the state creating it, in many 
instances, its business is mainly transacted elsewhere, and it is not unreason- 
able to hold that a corporation is present for the purpose of suit in all 
jurisdictions where it transacts a substantial part of its regular business, 
and, being so present, that the Legislature intended, by the above language, 
to subject it to suit in a transitory action, particularly where one of the 
state’s own citizens was suitor. Lyden v. Western Life Ind. Co, (D. C.) 
204 Fed. 687. 

[2] Defendant’s first appearance in this action was as a party to a stipu- 
lation agreeing that “the time within which the defendant may plead to the 
plaintiff's complaint herein be, and the same hereby is extended for a 
period of 30 days.” Upon this stipulation, presumably at defendant’s 
solicitation, the court by order granted such extension of time. This 
constitutes a general appearance by the defendant invoking the court’s 
jurisdiction in asking such extension of time. {ft also amounted to an 
implied agreement with plaintiff that defendant would plead to plaintiff’s 
complaint and reserved no right to attack the process, service or jurisdic- 
tion over the. person of the defendant. By such action on the part of the 
defendant, it waived any right to specially appear and Salen the juris- 
diction over aught but the subject-matter. Case v. Mountain Timber Co. 
(D. C.) 210 Fed. 567. In Golden v. Hyde, 117 Wash. 677, 202 Pac. 272, 
it is argued that the court reached a contrary conclusion. 

Motion to quash is denied. 

ee 
FRANK v. FRANK. (3 Div. 602.) 
(Supreme Court of Alabama. May 10, 1923. Rehearing Denied 
: June 14, 1923.) 
96 Southern Reporter, 859. 
INSURANCE—BENEFICIARY OF ONE INSURED IN BENEFIT 

ASSOCIATION AND DESIGNATED AS WIFE HELD NOT 

PRECLUDED FROM TAKING AS DEPENDENT, WHEN IT 

APPEARED SHE HAD NOT BEEN LEGALLY MARRIED. 

Where one insured in a benefit association had designated his benefi- 
ciary as his wife, when in fact she was not legally married to him, due to 
the fact that he had living a previous wife from whom he was not di- 
vorced, which fact was not known to the beneficiary then living with him, 
held, that she was sti!l a proper benefjciary under a by-law of the association 
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which permitted a wife or persons dependent upon or members of insured’s 

family to be named as beneficiaries; the fact that she was designated as a 

wife instead of a dependent being insufficient to disqualify her as a de- 

pendent. 

(For other cases, see Insurance, Dec. Dig. § 771. 

2. INSURANCE—CONDITION OF DEPENDENCY OF ONE WHO 
THOUGHT HERSELF LEGALLY MARRIEDHELDNOT 
BROKEN AS MATTER OF LAW, IMMEDIATELY UPON 
LEARNING TRUE FACTS. 

Where one named as the beneficiary of one insured in a benefit aSsoci- 
ation and designated as insured’s wife, when in fact she had never been 
legally married, had lived with insured for nearly ten years, in ignorance 
of the fact that she had been victimized, and had borne him a child, held, 
that it could not be said as a matter of law that her condition of depend- 
ency was broken immediately upon diccovery of her true relation or upon 
the illness of insured which resulted in his death, so as to preclude her 
taking under the policy as a dependent. 

(For other cases, see Insurance. Dec. Dif. § 825[1].) 


Appeal from Circuit Court, Montgomery County; Leon McCord, 
Judge. 

Bill of interpleader by the Modern Woodmen of the World against Ne- 
vada Frank and Levada Frank. From a decree of Nevada.Frank, Levada 
Frank Appeals. Affirmed. 


Brassell, Brassell & Brassell, J. Paul Jones, and W. P. Gaugh, all 
of Montgomery, for appellant. 
Hill, Hill, Whiting & Thomas, of Montgomery, of appellee. 


Anperson, C. J. Samuel Moore Frank died in 1922, having in force 
at the time a benefit certificate for $2,000 with the Modern Woodmen of 
America; the same being payable to this appellee, Nevada Frank, with whom 
he was living as his wife when the certificate was issued, and with whom he 
continued to reside as such until a very short time before his death, when 
taken to the Insane Asylum at Tuscaloosa. The benefit society admitted 
liability, but suggested rival claimants to the funds who came in and pro- 
pounded their respective claims to the same. It seems that the said Frank 
was lawfully married to the appellant, Nevada Frank, at Columbus, Miss., 
in 1898, and continued to live with her as his wife until about the year 
1910, when she left him and returned to Columbus, after being with him’ a 
few months in Montgomery. Frank continued to reside in Montgomery 
and to all intent and purpose lived like a single man when he met and 
wooed the appellee, Nevada Frank, to whom he was married under a statu- 
tory license and by a most reputable minister at Montgomery in the year 
1913, and, as above noted, lived with her as his wife until his last illness 
which resulted in his death. It may be conceded that Frank was never 
legally divorced from wife No. 1, and we may therefore concede that he 
was not lawfully married to this appellee, though the evidence shows she 
had resided with him as his wife in good faith and without any knowledge 
of the existence of wife No. 1. There was an attempt to show that the 
appellee knew of the existence of wife No. 1, and of the issue of the first 
marriage, but the evidence was ore tenus, and the trial court held that the 
appellee was a dependent upon said Frank within the contemplation of the 
by-laws in effect, holding that the cohabitation was in good faith on her 
part; and, independent of the presumption in favor of the conclusion of the 
trial court on the facts, the weight of the evidence negatives any knowledge 
on the part of the appellee of the existence of the first wife and children 
until the fact was divulged to her by Frank while delirious and just prev- 
ious to his death. 

[1] Section 50 of the by-laws of the order sets out who may be 
beneficiaries, and among others includes the wife or persons dependent 
upon or members of the family of the member at the time of his death. 
Section 51 provides for the payment of the certificate in case the beneficiary 
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dies or is disqualified. It is true the appellee was designated as the wife of 
the member and was not, but being a dependent both at the time he took 
out the certificate and at the time of his death, she was a beneficiary within 
the terms of section 50. We cannot agree that, because she was named as 
wife, when in fact she was not, this precluded her from taking as a de- 
pendent and subordinated her claims to those mentioned in section 51. The 
mere fact that she was designated as wife instead of dependent Jid not dis- 
qualify her as a dependent simply because she was not so designated. She 
was named as beneficiary, and if she fell under any class permitted she was 
st‘ll the named beneficiary, notwithstanding she may have been improperly 
described. 

This order seems to have been organized under the laws of Illinois, and 
the court of that state has so construed the by-laws in question in the case 
of Wojanski v. Wojanski, 136 Ill. App. 614, and that case is quite similar 
to the one at bar. The rule is thus laid down: 

“One who has lived with the member as his wife, believing herself to 
be such, who was dependent upon such member for her support, comes 
within the statutory definition of ‘persons dependent upon the member,’ not- 
withstanding she was not a lawful wife of such member, although desig- 
nated as such in the certificate.” 

See, also, Mutual Life Ins. Co. v. Cummings, 47 L. R. A. (N. S.) 
253, and many cases cited in the note. 

[2] We also think that the evidence justified the trial court in finding 
that this appellee was a dependent upon Frank both at the time he pro- 
cured the certificate and at the time of his death, within the rule declared 
in our own case of Sovereign Camp v. Hoehn, 204 Ala. 248, 85 South. 696, 
and Morey v. Monk, 145 Ala. 301, 40 South. 411. It is true the appellee 
discovered, a few months before the death of Frank, that the appellant 
was his living wife, but there is no proof that she continued the illegal 
cohabitation, as he was removed to the asylum, where he died. True, she 
manifested a wifely interest in him and continued, to all intent and pur- 
pose, for a reasonable time, to regard herself as a dependent and to expect 
some provision for herself and child, either in case of the death of Frank 
or his restoration to health, notwithstanding the invalidity of their mar- 
riage. She had lived with him nearlv ten years as a wife, in ignorance of 
the fact that she had been victimized, and had borne him a child, and we 
cannot say. as matter of law, that her condition of dependency was broken 
immediately upon a discovery of the facts, or by his illness which resulted 
in death. She at least had a reasonable time to readjust herself to a change, 
which was inevitable after a discovery of the true state of affairs, and, 
notwithstanding the insanity of Frank and his lingering illness, it was a 
question of fact for the trial court sitting as a jury, to determine from all 
of the facts whéther or not the appellee, with a purity of purpose, had a 
right to so regard herself and in fact was a dependent upon Frank up to 
the time of his death. within the contemplation of the bv-laws of the order. 
Sovereion Camp v. Hoehn, 204 Ala. 248, 85 South. 696. The trial court 
found that she was. and we are not inclined to disturb the conclusion. It 
may be, Frank could have intercepted the dependence by a renudiation of 
the re'ationship. but which we do not decide, as the proof fails to show that 
he did so in such a manner as to he hindine on this appellee. 

[3] The letters written to his first wife were not binding on anpellee. 
Moreover, they were nenned by a lunatic and were produced by a diseased 
and distorted brain. We think that all or most of the cases cited by coun- 
sel for appellant can be differentiated from the case in hand, but, should 
anv of them oppose it. we would not be inclined to recede from the present 
holding in order to follow same. 

The decree of the circuit court is affirmed. 

Affirmed. 


Sayre, Gardner, and Miller, TJ.. concur. 








Life] Sovereign Camp, W. O. W., v. Eastis. 833 


SOVEREIGN CAMP, W. O. W., v. EASTIS. (6 Div. 771.) 
(Supreme Court of Alabama. June 9, 1923.) 
96 Southern Reporter, 866. 


1. INSURANCE — SUPREME CAMP OR OFFICERS MAY WAIVE 
CONDITIONS FOR ITS BENEFIT NOTWITHSTANDING 
STATUTE. 

Gen. Acts 1911, p. 713, $ 20, authorizing benefit association to limit right 
of local lodge or officers to waive provisions of constitution or laws, does 
not apply to supreme camp or its officers, and they may waive conditions 
for the society's benefit so as to work an estoppel. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 


2. INSURANCE— CONDITIONS PRECEDENT TO REINSTATE- 
MENT NOT COMPLIED WITH WHERE MEMBER DIED BE- 
FORE PAPERS REACHED SOVEREIGN CLERK. 

Under by-laws of benefit insurance society requiring suspended mem- 
ber to present certificate of good health, pay four monthly installments, and 
be accepted by majority vote, and requiring camp clerk to immediately for- 
ward three installments and the certificate to sovereign clerk, and providing 
that upon receipt and acceptance thereof beneticiary certificate should be 
in full force, conditions precedent to reinstatement were not complied with 
where member was dead before sovereign clerk’s receipt of the certificate, 
though he acknowledged its receipt. 

(For other cases, see Insurance, Dec. Div. § 761.) 


Appeal from Circuit Court, Jefferson County; C. B. Smith, Judge. 

Action on beneficiary certificate by Elvina Eastis against the Sovereign 
Camp of the Woodmen of the World. From a judgment for plaintiff, de- 
fendant appeals. Reversed and remanded. 


C. H. Roqnemore, of Montgomery, for appellant. 

Beddow & Oberdorfer, of Birmingham, for appellee. 

Tuomas, J. This is the second appeal. The former trial was upon 
count A, the general issue, and plea 4 setting up matter in avoidance of the 
policy. Sovereign Camp, W. O. W. v. Eastis, 206 Ala. 49, 89 South. 63. 
The second trial was had on count 2-A and the general issue. 

Plaintiff introduced in evidence the beneficiary certificate, policy No. 
57927, issued May 11, 1914, for $1,000, insuring the life of Wm. P. Eastis, 
and payable to plaintiff. The evidence further showed that assured had 
paid all of his assessments to the Ist day of April, but “failed to pay the 
assessment for April, 1918, and was suspended from defendant’s order at 
the end of the Ist day of May, 1918.” Thus was assured a member in good 
standing to said date, when he was suspended for failure of payment of the 
April assessments. 

Plaintiff testified assured was her husband; that he died on September 
23, 1918, being struck by a passenger train, which killed him, “about a 
quarter to seven,” as he was going to work. The beneficiary certificate in- 
troduced in evidence contains recital that it is “issued and accepted subject 
to all the conditions on the back hereof and this certificate, together with 
the articles of incorporation, constitution and laws of the Sovereign Camp 
of the Woodmen of the World and the application for membership and 
medical examination of the member herein named and all amendments to 
each thereof shall constitute the agreement between the society and the mem- 
ber and copies of the same certified by the secretary of the society or cor- 
responding officer, shall be received in evidence of the terms and conditions 
thereof and any changes, additions, or amendments to the articles of incor- 
poration, constitution or laws duly made or enacted subsequent to the issu- 
ance of this benefit certificate shall bind the member named herein and his 
beneficiaries and shall govern and control the agreement in all respects the 
same as though such changes, additions or amendments had been made prior 
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to and were in force at the time of the application for membership, also 
subject to the by-laws of the camp of which he is a member.” 

Section 117 of defendant’s by-laws, introduced in evidence, requires 
of a member who has been suspended, for more than three months, and 
less than six months, to be restored to beneficiary membership, that he (1) 
present a certificate of good health from the camp physician; (2) be balloted 
for and receive a majority vote of the members present; and (3) that he 
shall pay four monthly installments of assessments and dues to the clerk 
of the camp. It would appear from this that after the “member” seeking 
restoration to beneficiary certificate has complied with the foregoing pro- 
visions of the by-laws, the duty is enjoined upon the camp clerk to forward 
immediately the three installments of assessments so paid, with the certifi- 
cate of good health, to the sovereign clerk, and to place the fourth install- 
ment of assessment to the credit of the member as payment for the current 
month to the loca! camp. When this has been done, it is further declared 
in the by-laws that— 

“Upon the receipt and acceptance of said three monthly installments 
of assessments by the sovereign clerk his beneficiary certificate shall be in 
full force and effect.” 

The record shows that the camp physician’s certificate contains the 
statement of the fact that he had personally examined Wm. P. Eastis, a 
suspended member of Old Hickory Camp, No. 158, Woodlawn, state of 
Alabama, on the 19th day of September; was satisfied that he “is now in 
good health and has not had any serious illness or injury during ‘the past 
six months; has not become a habitual user of intoxicants or opiates; is 
not engaged in an occupation prohibited by the laws of the society, and is 
worthy of reinstatement as a member in the order of the Woodmen of 
the World.” This certificate, signed of date September 19, 1918, is made 
a part of the application of said Eastis for reinstatement, which applica- 
tion contains statements on the part of the applicant as to good health, etc. 
And this record shows that, so far as his death was concerned, he was in 
good health; his death being caused as the result of collision. The record 
further shows the certificate of said camp clerk to the defendant, or its 
sovereign clerk, was to the effect that Sovereign Wm. P. Eastis, certificate 
No. 57927, has “this day paid four monthly installments of assessment” 
(stating the amount) and “four month’s camp dues” (stating the amount), 
and that he “has been accepted by a majority vote of the camp,” etc., for 
reinstatement; that the inclosure to the sovereign clerk was of draft “tor 
the amount of three installments of assessment, payable to the order of 
the sovereign banker,” which was of date September 21, 1918. 

A witness for the plaintiff, Mr. Beggs, as clerk of the Old Hickory 
Camp, No. 158, testified of the due proceedings for reinstatement of Sov- 
ereign Eastis, the receipt of the certificate of good health and all dues, as 
indicated ; that such subordinate clerk remitted the ‘“Eastis money or assess- 
ment to the sovereign clerk on September 23d the Monday following 
Thursday,” with “other moneys for two other sovereigns that were 
reinstated the same night’; and that at the time he mailed said check 
or exchange for the amounts to the sovereign clerk he did not know 
of the death of Eastis. 

It is further shown that after the mailing of the health certiticate and 
dues (of Wm. P. Eastis) in question, to the clerk of the Sovereign Camp 
at Omaha, Neb., they were received on September 26. 1918, and the clerk 
of the local camp had acknowledgment thereof, in due course of mail, 
from the duly constituted authority at Omaha. It is further shown 
that the notice of the death of Wm. P. Eastis and the beneficiary certificate 
were mailed to defendant on September 28th, and.received in Omaha, Neb., 
October Ist; and on October 4th blanks for the proof of death were sent 
out to the clerk of the local camp, or to the beneficiary, which were exe- 
cuted of date October 10th and returned to defendant, who rejected the 
claim on October 25th, and ordered the dues to be refunded (November 1, 
1918) ; but the beneficiary certificate was never returned. 
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[1, 2] The Acts of 1911 (Gen. Acts, pp. 700, 713) § 20, authorized 
the association to limit by by-laws the right of a local lodge, or its officers, 
to waive any provision of the constitution, or laws, of the society. The 
supreme camp, or its supreme officers, are not within the purview of the 
act. Such persons in supreme authority may waive conditions of the policy 
that were for the benefit of the defendant for the society as to work an 
estoppel. U. O. of G. C. v. Hooser, 160 Ala. 334, 341, 49 South. 354; 
Mutual L. I. Co. v. Lovejoy, 201 Ala. 337; 78 South. 299, L. R. A. 1918D, 
860; Woodmen of the World v. ‘Alford, 206 Ala. 18, 24, 89 South. 528; 
Sovereign Camp, W. O. W. v. Ballard (Ala. App.) 96 South. —. Such is 
not the case presented by the evidence. At the time of the receipt and 
inspection of the certificate as to the reinstatement of Eastis by the sov- 
ereign clerk, said Eastis was dead. Cherokee Life Ins. Co. v. Brannum, 
203 Ala. 145, 82 South. 175; Sovereign Camp v. Eastis, 206 Ala. 49, 89 
South, 63. The conditions precedent to reinstatement had not been com- 
plied with as per provisions of section 117 of the by-laws in evidence. The 
affirmative charge should have been given for the defendant, 

Reversed and remanded. 

Anderson, C. J., and McClellan and Somerville, JJ., concur. 

. 5 ccieaeicaiailaiies 


WOODMEN OF THE WORLD v. MAYNOR. (6 Div. 676.) 


(Supreme Court of Alabama. Feb. 1, 1923. Rehearing Denied 
May 10, 1923.) 


96 Southern Reporter, 352. 


4, INSURANCE— WAR DEPARTMENT’S CERTIFICATE AS TO 
DATE AND MANNER OF INSURED’S DEATH HELD ADMIS- 
SIBLE. 

In an action on a benefit certificate on the lite of one accidentally killed 
while in the army, a certificate from the War Department as to the date 
and manner of his death held admissible. 

(For other cases, see Insurance, Dec. Dig. § 818[4].) 


Appeal from Circuit Court, Blount County; O. A. Steele, Judge. 
Action by William F. Maynor against the Woodmen of the World. 
From a iudgment for plaintiff, defendant appeals. Affirmed. 


Upon entering on the trial of the case defendant “moved-to strike the 
fifth count of the complaint for the reason that it is the same as count 4.” 
To the action of the court in overruling the motion to strike, the defendant 
excepted. 

The question made the basis of the twenty-eighth assignment of error, 
is as follows: 

“Ts it not a fact the dues for Eldridge W. Maynor were sent along 
with the balance of your regular report from month to month during the 
months in question?” 

Following the overruling of defendant’s objection, the witness an- 
swered, “yes, sir.”” 

C. H, Roquemore, of Montgomery, for appellant. 

Ward, Nash & Fendley, of Oneonta, for appellee. 


GARDNER, J. Suit by appellee against appellant for recovery upon a 
benefit certificate of insurance issued upon the life of Eldridge W. Maynor. 
This is the second appeal in this cause. W. O. W. v., Maynor, 206 Ala. 
176, 89 South. 750. 

[1, 3] Some few of the questions here discussed were presented and 
determined upon the former appeal, and need no further discussion. It 
was pointed out on that appeal that plea 2 was in effect the general issue. 
It is quite plain, therefore, the defendant could have suffered no injury 
from the action of the court in striking this plea. Pleas 3 and 9 were held 
defective on the former appeal. There was therefore no reversible error in 
sustaining the demurrers thereto. Nor was there error in the court de- 
clining to strike the fifth count of the complaint. 
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[4] The certificate from the War Department as to the date ana 
manner of the death of Eldridge Maynor was held admissible upon the 
former appeal, and we see no occasion to disturb that ruling. 

[5] Defendant offered as a witness one Hughes, who was during the 
years 1917 and 1918 clerk of the local camp of the Woodmen of the World, 
in which the insured had his membership. He testified as to the assess- 
ments made by insured, as well as the amount of such assessments; and 
some of his evidence tended to show that insured had been delinquent in 
some of the monthly payments. Upon cross-examination that plaintiff was 
permitted to ask this witness whether or not the dues and assessments to 
the Sovereign Camp for some of these months were paid by the local 
lodge when the same became due, and also whether or not the local lodge 
had paid the insured’s assessment to the Sovereign Camp for some of these 
months. The plaintiff was also permitted to ask this witness on cross- 
examination if on June 25, 1918, which was the date the insured met his 
death by accident, he was due any assessments or dues, to which the witness 
replied that everything had been paid. This witness was the officer of the 
local camp, and for the purpose of forwarding these dues and assessments 
was acting for and in behalf of the Sovereign Camp. His evidence dis- 
closes uncertainty as to the exact date of the payment of the dues and 
assessments of the insured, and, in view of the issue of forfeiture injected 
into the case by the defendant’s pleadings, and in further view of the fact 
these questions were asked upon cross-examination, we find no error in 
these rulings of the court. 

[6, 7] The laws and constitution of the defendant organization were 
offered in evidence, and the question asked witness Hughes upon cross- 
examination as to the amount of special assessment due by insured by 
reason of his being an officer in the army called for nothing different from 
that set forth in the laws of the order. The plaintiff was also permitted 
upon further cross-examination of this witness to ask if the insured was 
ever suspended before his death. Plaintiff had propounded interrogatories 
to the defendant, which were answered and duly sworn to by one Yates, 
the sovereign clerk of the defendant order, and these answers had been 
introduced in evidence, showing that on June 25, 1918, the insured was in 
good standing in the order. Defendant had therefore solemnly admitted 
that the insured was in good standing, and the foregoing question to the 
witness who was clerk of the local lodge at the time only called for collec- 
tive evidence of that which defendant had thus admitted. Pretermitting 
any consideration as to the correctness vel non of the ruling of the court 
upon this question, we are of the opinion that in no event could the answer 
under these circumstances work any prejudice to the defendant. 

[8] Upon redirect examination of the witness Hughes the defendant 
requested the court to permit the witness to go to his home, where was a 
certain book, and bring it into court. The court declined to suspend the 
hearing for this purpose, to which defendant duly excepted. There had not 
been issued for this witness a subpoena duces tecum, but counsel merely 
requested that he bring the book into court; nor does it appear that he had 
made inquiry previous to a re-examination of this witness as to whether 
or not the book was available. This was a matter resting largely within 
the discretion of the court, and no reversible error was shown. 

{9] Upon further redirect examination the witness Hughes was shown 
a stub book of receipts, the receipts having been torn out, and defendant 
offered the stub of a receipt which was issued on July 2d, to the introduc- 
tion of which plaintiff’s objection was sustained. The question as to the 
introduction of evidence of this character is found discussed in McWhotter 
v. Tyson, 203 Ala, 509, 83 South. 330, and Bolling v. Fannin, 97 Ala. 619, 
12 South. 59. In no event, however, could error be predicated upon this 
ruling of the court in the instant case, as there was no proof as to the 
genuineness of the entries or knowledge of the contents thereof by the 
witness, nor, indeed, was it made to appear who made the entries upon 
the stub. What we have said with reference to other assignments of error 
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suffice as an answer to the action of the court in overruling defendant’s 
objection to the question presented in assignment of error uumbered 28. 

[10] The regular session and legislative body of this association were 
held in Atlanta in July, 1917, at which time some of the by-laws were 
amended, and the constitution and by-laws recodified. It was then provided 
that the constitution, laws, and by-laws should become effective on and after 
October 1, 1917, except as stated in the laws. Section 43 of the constitu- 
tion and by-laws was amended. This section had reference to hazardous 
employment or occupation, and an additional assessment therefor, with a 
proviso, however, that all members, officers, and enlisted men now in good 
standing in the society, enlisted in the army or navy of the United States, 
shall be exempt from the additional premium required, and other provisions 
followed not necessary here to mention, concluding with the words, “and 
provided further, that this proviso shall take effect immediately upon its 
passage.” The trial judge in his oral charge to the jury stated that section 
43 was in effect at the time of the death of the insured, and that it went 
into effect during the month of July, 1917. Whatever may be said in 
regard to the whole of section 43, we think it clear that that portion 
pertinent to this case, as above disclosed, did become effective in July, 
1917, and that the defendant has therefore suffered no injury by this 
language of the oral charge. 

[11] Counsel for appellant also complain that the trial court was in 
error in instructing the jury that, should they find for the plaintiff, they 
should calculate interest from 60 days after proof of death was filed. It is 
insisted that no interest could be charged within 90 days from the receipt 
of the proof of death under the language of the certificate and by-laws of 
the order, and that in fact there was no proof of death. We are of the 
opinion, however, that the evidence was sufficient for submission to the jury 
upon the question of the proof of death, and we find that at the time of 
this exception counsel stated to the trial court that the defendant excepted 
to that part of said charge “because we say no proof of death has ever 
been furnished.” The only ground therefor stated in open court, for which 
exception was reserved, being without merit, a consideration of the other 
ground mentioned is rendered unnecessary. 

[12]. There was another general objection to the charge of the court 
upon the ground sufficient instructions had not been given the jury as to 
the numerous defenses injected into the case bv the defendant’s pleas. An 
objection of this character cannot avail the defendant; his remedy being 
for the request of special instructions. The questions presented by these 
pleas were for the jury’s determination, and the affirmative charge was 
properly refused. e : 

[13] It is also argued that the affirmative charge was due defendant 
for a variance as to the description of the policy of insurance and the 
proof, a matter easily remedied by amendment. Without conceding any 
variance appears, the question is not to be presented merely bv request for 
the general charge. Circuit court rule 34, 175 Ala. xxi; West v. Spratling, 
204 Ala. 478, 86 South. 33. 

The several assignments of error insisted unon by counsel for appellant 
have been considered. and, no reversible error appearing, the judgment 
appealed from will be here affirmed. 

Affirmed. 

Anderson, C. J., and Sayre and Miller, JJ., concur 
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MODERN WOODMEN OF AMERICA vy. HEAD. (6 Div. 612.) 


(Supreme Court of Alabama. F[eb. 1, 1923. Rehearing Denied 
May 10, 1923.) 
96 Southern Reporter, 219. 

2. INSURANCE—PRESUMPTION OF KNOWLEDGE OF BY-LAWS 
DOES NOT ARISE AGAINST APPLICANT FOR MEMBER- 
SHIP. 

The presumption of knowledge of the by-laws of a beneficiary society 
does not arise against an applicant for membership; he being a stranger to 
the by-laws. 

(For other cases, see Insurance, Dec. Dig. § 718.) 

3. INSURANCE—INSURER ESTOPPED FROM ASSERTING FAL- 
SITY OF ANSWER AS TO OCCUPATION, WHERE AGENT 
WRITING APPLICATION CHANGED ANSWER OF APPLI- 
CANT. 

An insurance agent writing “farmer” in the application as insured’s 
occupation, notwithstanding the latter's statement that he was working at 
a coke plant, commits a fraud sufficient to estop the insurer from setting 
up the falsity of insured’s answer to such question as a defense to an ac- 
tion on a beneficiary certificate. 

(lor other cases, see Insurance, Dec. Dig. § 724[2].) 
4. INSURANCE—WHETHER INSURER’S AGENT WROTE IN AN- 

SWER DIFFERENT FROM THAT BY INSURED TO QUES- 

TION AS TO OCCUPATION FOR JURY. 

Whether an insurance agent writing out an application for a beneficiary 
certificate wrote in an answer different from that made by insured to a 
question as to the latter's occupation, so as to estop insurer from asserting 
the falsity of such answer as a defense to an action on the certificate, 
held for the jury. 

(For other cases see Insurance, Dec. Dig. § 825[1].) 

Appeal from Circuit Court, Jefferson County; Dan A. Greene, Judge 

Action by Lulu Head against the Modern Woodmen of America. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

The following arz portions of the court's oral charge to which defend- 
ant excepted: 

“If Eugene Head was free from any fault on his own part, ‘if he was 
not guilty of any fraud or misrepresentation, or did not participate in any 
fraud or misrepresentation on the part of any one else to induce the 
Modern Woodmen of America to issue this contract, if that is a fact, his 
beneficiary would not be deprived of it.” 

“It must be a fraud or misrepresentation or a misstatement made by 
Head himself or participated or agreed to by Head himself. If Mr. Le- 
vine made it with his knowledge and consent, whv, then, it would avoid 
the contract, but if he made a correct statement, if he stated that he was a 
switchman employed by the Tennessee, made a correct statement as to his 
occupation, and Mr. Levihe wrote it down farmer, without telling him of 
that fact, or his reasons for making the change he had made, even though 
it may have been a fraud on the company which would avoid the company 
back up there in Illinois, it would not avoid it as to Mr. Head. The bene- 
ficiary could not be held responsible, could not be deprived of the benefits 
of the contract on account of fraud and misrepresentation of which he him- 
self was not guilty, or in which he did not paticipate.” 

“If you are reasonably satisfied from the evidence that the policy was 
issued, a valid benefit certificate was issued, and the conditions thereon had 
been complied with, and that there was no fraud or misrepresentation or 
other act upon the part of Head which induced the company to issue it in 
violation of the real facts in the case, that he was not a party, even though 
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it may have been practiced upon the company by some of its agents, then 
the plaintiff would be entitled to recover.” 

Truman, Plantz, of Warsaw, Ill., George H. Davis, of Rock Island, 
lll, and Wm. A. Jacobs, of Birmingham, for appellant. 

H. M. Abercrombie and Luther Patrick, both of Birmingham, and E. 
L. Hargrave, of fairfield, for appellee. 

GARDNER, J. One Eugene Head became a member of the Modern Wood- 
men of America, appellant, and was issued a benefit certificate, dated April 
1, 1919, in the sum of $1,000, payable in case of his death to his mother, 
Lula Head, appellee here. Eugene Head died on November 27, 1919, and 
the beneficiary named in said certificate instituted this suit to recover the 
aforesaid sum. 

The cause was tried upon the plea of general issue in short by consent 
with leave to give in evidence any matter by either party, which, if well 
pleaded, would be admissible in defense of the action or by way of reply 
thereto. 

There was an agreement between counsel for the sake of brevity as 
to some of the evidence. This agreement discloses that defendant order is 
a fraternal beneficiary society, organized under the laws of Illinois and 
duly authorized to transact business in this state; that the contract which 
forms the basis of this suit was evidenced by the by-laws of the order, 
application of Head for membership, and the benefit certificate issued. 

The application was in writing, dated March 20, 1919, for membership 
in the defendant society at Fairfield Camp, in Jefferson county.. This 
application formed a basis for the issuance of the benefit certificate, and 
the defendant society, as such, issued the same relying upon the truth of 
the answers contained in the application. The by-laws of the order pro- 
vided, in substance, that one engaged in the occupation of railroad switch- 
man should not become a beneficial member of the society. There is another 
section of the by-laws providing there should be no waiver of the by-laws 
of the society by any member of the local camp or any other person unless 
presented in writing to the head clerk of the society. The application 
referred to the by-laws and stated that the applicant fully understood 
the same. Among other questions in the application was that relating 
to the business or occupation of the applicant, to which question the appli- 
cation shows as in answer “farmer” and the name of the employer as 
“self.” It is further stated that the applicant had verified the answers 
and adopted them as his own, whether written by himself or not, and 
declared that they are full, complete, and literally true; that their literal 
truth shall be a condition precedent to any binding contract issued on the 
faith thereof. The benefit certificate issued contained many of the stipula- 
tions above mentioned. 

It is without dispute that at the time of making this application for 
membership Eugene Head was employed by the Tennessee Coal & Iron 
Company as a switchman and brakeman, and was not engaged in the occupa- 
tion of a farmer; that he continued to be employed as a switchman until 
his death, having been killed while in such employment as switchman. His 
application for membership was taken by one Levine, who was state deputy 
head consul for the defendant order in this state. There was evidence 
tending to show that Levine was general agent for the defendant in Ala- 
bama, being in charge of soliciting applications and obtaining new members 
for the society in this state. Levine testified that the insured, in answer 
to the quesiton as to occupation, stated he was a farmer, and that the 
application therefore correctly represents the answer of the insured. Levine 
wrote the application himself, filling out the blank spaces, but he did not 
ask him by whom he was employed, writing the word “self” without further 
inquiry. Plaintiff in rebuttal offered the testimony of one Dixon who was 
consul of the local camp at Fairfield, and who testified that he was present 
at the time Levine wrote Head’s application, and was an onlooker. He 
was allowed to state, over defendant’s objection, that the insured’s answer 
in response to the question as to occupation was that he was working at 
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the coke plant of the Tennessee Company’s by-product plant, and that he 
said nothing about being a farmer. 

The purpose of this testimony was to show that the insured acted in 
good faith, giving answer as to the nature of his occupation, and that the 
defendant’s general agent had falsely and fraudulently written the answer 
as “farmer,” and thus gave foundation for the theory of estoppel as an 
answer to the defense. 

[1] It is insisted that this evidence is inadmissible as contrary to the 
rule that paro) testimony will not be admitted to vary or contradict the 
terms of a written instrument. Upon this question there is a contrariety 
of opinion. Many cases ~ reviewed in Northern Assurance Co. v. Grand 
View Building Co., 183 U. 308, 22 Sup. Ct. 133, 46 L. Ed. 213, and num- 
erous authorities cited in te note to Haapa v. Met. Life Ins. Co., 150 Mich. 
467, 114 N. W. 380, 16 L. R. A. (N. S.) 1165, 121 Am. St. Rep. 627. The 
California court in Lyon v. United Moderns, 148 Cal. 470, 83 Pac. 804, 4 
L. R. A. (N. S.) 247, 113 Am. St. Rep. 291, 7 Ann. Cas. 672, held such 
evidence admissible upon the theory that the insured had a right to show 
that the writing referred to in the application was procured under such 
circumstances by the company, through its agent, as to estop the company 
from using it in relying on i contents. Other authorities, as shown by 
the note in 16 L. R. A. (N. S.) supra, place the holding upon a relaxation 
of the parol evidence rule grow ing out of the peculiarity of insurance con- 
tracts. But a review of the numerous authorities, and the reasoning under- 
lying the same, would serve no useful purpose at this time, as this court in 
Syndicate Ins. Co. v. Catchings, 104 Ala. 176, 16 South. 46, held there was 
no error in admitting such parol proof. 

As previously stated, there was evidence from which the jury could infer 
that Levine was the general agent of the defendant in this state, and at the 
time was acting within the line and scope of his authority. It could have 
been further inferred from the foregoing proof that Levine falsely ana 
fraudulently inserted the answer in the application without the knowledge 
or consent of the insured. an that the latter signed the application without 
notice of the fraud thus perpetrated upon the order. Levine himself testi- 
fied that he did not offer to read the same over to the insured before signing, 
and that the insured acted in entire good faith. 

In 7 Cooley’s Briefs on Ins. § 2555, is the following, which is supported 
by a long line of authorities: 

“Where the insured has truthfully stated the facts relating to the risk, 
but his statements as written by the agent, through the mistake, negligence, 
or fraud of such agent, do not correspond to insured’s statements, the in- 
sured is estopped to predicate misrepresentation or breach of warranty as 
ground of avoidance.” 

And in 6 Cooley's Briefs on Ins. § 608B, is the following language to 
like effect: 

“An insurer is estopped to assert the invalidity of a policy when such 
invalidity is due to the fraudulent conduct of his own agent. 

Though, of course, the rule will not be applied when there is a fraudulent 
collusion between the agent and the insured.” 

And in section 616 of this same volume there are cases cited to the 
effect that an applicant for insurance is entitled to assume, in the absence 
of evidence, that the agent has prepared his application according to the 
agreement made between them, and that the company has written the policy 
in accordance with the application, and is not chargeable with negligence 
for failure to examine such instrument to discover errors and omissions. 
Counsel for appellant cite Rinker v. AZtna Life Ins. Co., 214 Pa. 608, 64 Atl. 
82, 112 Am. St. Rep. 773, as opposed to this latter view, but upon an 
examination it will be found as properly noted in the headnote that the 
point of decision was in fact as to the admissibility of certain evidence. 

As opposed to the theory of estoppel we are cited by counsel to A‘tna 
Life Ins. Co. v. Moore, 231 U. S. 543, 34 Sup. Ct. 186, 58 L. Ed. 356, but 


an examination of that authority discloses that it was dealing only with a 
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question of waiver. This is likewise true as to the case of Iverson v. Met. 
Life Ins. Co., 151 Cal. 746, 91 Pac. 609, 13 L. R. A. (N. S.) 866, and 
the court in its opinion is careful to state that there was no question of 
fraud, deception, or misrepresentation practiced by the agent. Indeed, the 
case from the Supreme Court of California of Lyon v. United Moderns, 
supra, gave full effect to the theory of estoppel here insisted upon. 

In Modern Woodmen v. Angle, 127 Mo. App. 94, 104 S. W. 297, the 
theory of estoppel seems to be recognized, and tends also to support the 
insistence of appellant that insured by retaining the certificate was estopped 
to assert that he had no knowledge of the fraud. We cite as supporting 
the estoppel theory the following additional authorities: Modern Wood- 
men of Am. v. Lawson, 110 Va. 81, 65 S. E. 509, 135 Am. St. Rep. 927; 
Sternaman v. Met. Life Ins. Co., 170 N. Y. 13, 62 N. E. 763, 57 L. R. A. 
218, 88 Am. St. Rep. 625; Sweeney v. Ind. Order, ete. (Sup.) 179 N. Y. 
Supp. 94: Penn. v. Mut. Life Ins, Co., 10 App. Div. 483, 41 N. Y. Supp. 
1060. 

[2] But it is insisted that it was held by this court in Sovereign Camp, 
W. O. W., v. Allen, 206 Ala. 41, 89 South, 58, that in these fraternal benefit 
societies the insured is charged with a knowledge of its by-laws; but what 
was said in that case has reference to members of the society, and not to 
one who was merely an applicant, and therefore seeks only to become a 
inember. Such an applicant, it has-been well held, is a stranger to the by- 
laws, and the presumption of knowledge thereof would not arise against 
him until he became a member. Joyce on Ins. § 393; Modern Woodmen 
of Am. v. Lawson, supra, citing McCarty v. Piedmont Ins. Co., 81 S. C. 152, 
62 S. E. 1, 18 L. R. A. (N. S.) 729. This court recognized and gave effect 
to the theory of estoppel as invoked in this case in Creed v. Sun Fire Office 
of London, 101 Ala. 522, 14 South. 323, 23 L. R. A. 177, 46 Am. St. Rep. 134. 

[3] However, it is insisted that the.evidence fails to show the insured 
stated in answer to the question that he was a switchman. He did state, 
however, according to plaintiffs proof, that hé was in the employ and 
“working for the Tennessee Coal, Iron & Railroad Company. He gave no 
talse answer, but a truthful one, and it is well within the province of the 
jury to find that the insured acted in entire good faith, and a further in- 
quiry would have disclosed the exact character of his work. The agent in 
writing “farmer” as an answer committed, according to plaintiff’s theory 
of the case, a palpable fraud whereby the insured became a member of the 
order, and such a fraud, we are persuaded under the weight of authority, 
suffices to raise up an estoppel against the insurer so that the application of 
the insured cannot be lawfully used against him. 

[4] Our conclusion therefore is that the court committed no error in 
the admission of the evidence or in refusing the atfirmative charge for the 
defendant. The issue of fact as to the fraud was submitted to the jury, 
and the exceptions to the oral charge in this respect are without merit. 

[5] Manifestly, under the view here prevailing, the ruling of the court 
upon the question asked the witness Levine as to whether or not the posi- 
tion of switchman increased the risk of loss needs no consideration, and in 
any event such ruling could not affect the result of this appeal. 

The judgment will be affirmed. 

Affirmed. 

Anderson, C. J., and Sayre and Miller, JJ., concur. 


———_ a 
MORGAN er at. v. PRUDENTIAL INS. CO. OF AMERICA. 
(4 Div. 34.) 
(Supreme Court of Alabama. Feb. 8, 1923.) 
95 Southern Reporter, 355. 


1. INSURANCE— POLICY IS MEASURE OF RIGHTS THERE- 
UNDER. 
A policy of insurance is the measure of the rights of everybody under 
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it, and its provisions must ~overn in determining the rights of beneficiaries. 
(For other cases, see Insurance, Dec. Dig. § 585[1].) 

2. INSURANCE—THOUGH BENEFICIARIES’ RIGHTS ARE VEST- 
ED, THEY ARE DEPENDENT ON PROVISIONS OF POLICY. 
Though the rights of beneficiaries under an insurance policy are vested, 

they are nevertheless subject to such arrangements as the insured may 

make with the insurer as to who are to receive the benefits or what control 
the insured is to have over the policy, and dependent upon the policy being 
kept alive by the performance of conditions. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

3. INSURANCE —CLAUSE PRECLUDING CHANGE OF BENEFI- 
CIARIES WILL NOT ESTABLISH BENEFICIARIES’ RIGHTS 
PARAMOUNT TO ASSURED'S RIGHTS OR PRECLUDE DE- 
DUCTING OF LOAN FROM POLICY. 

The fact that a life insurance policy does not reserve for assured the 
right to change the beneficiaries does not vest in the beneficiaries ~~ abso- 
lute property right paramount to that of insured, but their rights are lim- 
ited by the other provisions of the policy, and, where money was borrowed 
on the policy pursuant to loan provisions therein, held, that the beneficiaries 
were bound thereby, and the company might deduct the loan from the 
value of the policy at the time of insured’s death. 

(Far other cass, see Insurance, Dec. Dig. § 523.) 

Appeal from Circuit Court, Pike County; A. B. Foster, Judge. 

Action on life insurance policies by Lockard H. Morgan and others 
against the Prudential Insurance Company of America. Judgment for de- 
fendant, and plaintiffs appeal. Affirmed. 

Eugene Ballard of Montgomery, for appellants. 

Steiner, Crum & Weil, of Montgomery, for appellec. 

Tuomas, J. This suit was instituted against the Prudential Life In- 
surance Company by the beneficiaries named in the policies of insurance 
on the life of Sallie B. Morgan. Defendant filed several pleas, and to the 
special pleas 6 and 7 plaintiff demurred. The case was submitted to the 
trial judge on an agreed statement of facts and the demurrers interposed 
to the special pleas. Judgment was rendered overruling the demurrers, 
and final judgment was for the defendant. 

The question presented is whether the beneficiaries named in the insur- 
ance policies are bound by the acts of the insured in obtaining loans from 
from the company and assigning the policies as security therefor without 
the consent of the beneficiaries in such sense ds that the indebtedness 
evidencing the loans cou'd be deducted from the cash surrender value of 
the policies within the “Automatic Exfended Insurance” provisions con- 
tained in the policies so assigned. The agreed statement of facts recites 
the admission of counsel for appellants that, if defendant had the right to 
deduct the amount of the loan indebtedness on the policies from the cash 
surrender value thereof, the policies had expired and become void prior to 
the death of the insured. 

[1] It is a common expression of insurance law that “the policy is 
the measure of the rights of everybody under it’; hence the provisions that 
the policy declared on must govern in determining the rights of the bene- 
ficiaries, who are appellants here. Union Central Relief Ass’n v. Johnson, 
198 Ala. 484. 491, 73 South. 816: N. W. Ins. \Co. v. McCue, 223 U. S. 252, 
32 Sup. Ct. 220, 56 L. Ed. 426, 38 L. R. A. (N. S.) 57. 

[2] Mr. Joyce, in his work on Insurance, says: 

“Although the interest of the beneficiary in a life policy is a vested 
one, nevertheless the insured may enter into such arrangements with the 
insurer as may be agreed on, either as to the persons who are to reecive 
the benefit of the policy, or as to what control over it the insured is to 
exercise.” Section 731, p. 1658 

” The interest of the beneficiary under a life policy being vested 
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is declared to be dependent upon the policy being kept alive, and therefore 
not applicable where the policy is forfeited for nonperformance of a condi- 
tion upon the performance of which the life of the policy depends, as the 
beneficiary takes his interest in the contract strictly in accordance with its 
terms, and he takes only such rights and interest thereunder as said contract 
gives him, and the assured can no more diminish the insurer’s rights or 
enlarge his obligation without his consent, than destroy the insured’s right 
without the latter’s consent, so that the beneficiary’s rights are dependent 
upon the performance of the condition. that the premiums shall be paid in 
order to keep the policy alive. So the naming of a beneficiary in life insur- 
ance to whom payment is to be made is a gift of a benefit in the future, 
contingent on the circumstances.” Joyce, Law of Insurance (2d Ed.) vol. 
2, §§ 730a, 731. 

See, also, 49 L. R. A. 741, by allowing the policy to lapse, and 35 L. 
R. A. (N. S.) 844, or to surrender the policy without the consent of 
beneficiary. 

In Leeker v. Prudential, 154 Mo. App. 440, 134 S. W. 676, the holding 
was that— : 

“The beneficiary of a life insurance policy which provided that the in- 
sured might borrow upon the policy cannot, in asserting the right to 
extended insurance after default, question the validity of a loan upon the 
policy for the purpose of paying a premium.” 

The New York court declared, in Healy v. Prudential Ins. Co. (Sup.) 
149 N. Y Supp. 505, 507, that— 

“Tt is idle to discuss. the meaning of the word ‘insured’ as describing 
the person entitled to apply for the loan. It clearly means the husband, 
the person who took out the insurance, whose life was insured, and who 
obiigated himself to pay the premiums. The context shows that the word 
‘insured’ was used as relating to the person whose life is insured, not the 
beneficiary. It will be noted that the policy was payable to the wife, if she 
survived, and, if not, to the estate of the insured. And, as suggested, the 
husband had the right, at any time, to change the beneficiary. Therefore 
I cannct see that her alleged ignorance of the loan or the fact that she did 
not consent to it, invalidated the transaction. She only took what the 
policy gave her, and it was subject to the contingency that her husband 
might borrow money on it thus lessening the amount payable, or that he 
might deprive hee of all benefit under it. And this without her permission 
cr consent.” ' 

[3] The policies of insurance declared upon, respectively, contain 
these provisions as to beneficiaries : 

“Payable to the beneficiaries or beneficiary designated on rider form 
No. 7438, attached to this policy, and in the manner provided. 

“If there be no beneficiary living at the death of the insured, the 
amount of insurance shall be payable to the executors, administrators, 
or assigns of the insured, unless otherwise provided in the policy. The 
right to change the beneficiary (has) not been reserved’ by the insured.” 

“Tf this policy shall become a claim by the death of the insured, the 
amount of insurance then payable in accordance with the terms of the 
policy shall be apportioned and paid, as follows: 

“One-sixth (1/6) to Lockard H. Morgan, beneficiary, husband of the 
insured ; 

“One-sixth (1/6) to Ever Morgan, beneficiary, son of the insured; 

“One-sixth (1/6) to Emit Morgan, beneficiary, son of the insured ; 

“One-sixth (1/6) to Ireane Morgan, beneficiary, daughter of the in- 
sured ; 

“One-sixth (1/6) to Eugenia Morgan, beneficiary, daughter of the 
insured; and 

“One-sixth (1/6) to Mildred Morgan, beneficiary, daughter of the 
insured.” : 

“If either (or any) of said beneficiaries shall have predeceased the in- 
sured, the amount that would have been payable to such deceased bene- 
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ficiary (or beneficiaries ) shall be paid unto the executors, administrators, or 
assigns of the insured.” 

“If this policy be continued in force, the insured may borrow from 
the company, with interest at the rate of 6 per cent. per annum, payable 
at the end of each policy. year, on the sole security of this policy, an amount 
up to the limit of the cash surrender value hereinafter specified after 
deducting therefrom all other indebtedness on account of this policy, 
by making written application for the loan and assigning the policy to the 
company as security.” 

Thus was the right reserved to the insured named in the policy 10 
borrow money on the sole security of the policy by making application 
and assigning the policy to the company as security therefor. The consent 
of the beneficiaries that the insured might borrow on the security of the 
policies was not given or stipulated when the contract was issued naming 
them as such benenciaries. To hold that this provision meant that the 
insured might borrow money, but only with the consent of the beneficiaries, 
would, in effect, change the very terms of the policy, which are clear, unam- 
biguous, and need no interpretation on the point for decision. 

It may be observed that the appellee’s counsel submitted a photographic 
copy of a decision by the Court of Appeals of Lucas county, Ohio, in the 
case of Prudential Insurance Co. v. Pacewics, which supports the fore- 
going right to borrow on the policy and that the consent of the bene- 
ficiaries named in the policy was not required to be obtained when the 
loan was made. The photographic copy of the opinion by the Ohio court 
will be filed by the reporter of decisions with the librarian of this court. 

In Woolworth v. A&tna Life Ins. Co., 154 Ala. 393, 45 South. 417, 
“the policy . . . was payable to John H. Thompson’s wife and chil- 
dren, their executors, administrators,” etc., and hence the interest of such 
a beneficiary, a child living at the rate of delivery of the policy, who dies 
before the insured, was such an interest therein as passed by “descent or 
succession.” In Drake v. Stone, 58 Ala. 133, the policy was payable on the 
death of the assured, in consideration of the annual premiums paid and 
to be paid by the assured while in life, for the benefit of the assured’s wife 
and his children by her, “to the above-named parties, to whose benefit this 
insurance shall inure, . . . their executors, administrators,” etc. In 
Waldrom v. Waldrom, 76 Ala. 285, 289, terms of the policy of insurance 
are generally stated as follows: 

“The policy of insurance mentioned in the bill, having been made pay- 
able to the wife and children of the complainant, and having been issued 
for their benefit, vested an interest in them.” 

See, also, 41 L. R. A. (N. S.) 252. 

The instant contracts of insurance are in materially different terms 
than those considered, respectively, in the foregoing decisions. The fact 
that the right of a change of beneficiaries was denied by the instant poli- 
cies did not vest in the beneficiaries an absolute property right paramount 
to that of the insured. The rights of the named beneficiaries were and are 
limited by other provisions of the policies, as, respectively, being in life 
at the date of the death of the insured, the several provisions for loans by 
the insured and security therefor by assignment of policies to the insurer, 
and the payment of premiums. 


The judgment of the circuit court is affirmed. ‘ 

Affirmed. 

Anderson, C. J., and McClellan and Somerville, JJ., concur. 
———__—»-eme 2 


ALLEN v. SOVEREIGN CAMP, W. O. W. (6 Div. 803.) 
(Supreme Court of Alabama. April 12, 1923.) 
96 Southern Reporter, 67. 
1. INSURANCE — FORFEITURE BY CHANGE OF OCCUPATION 
HELD NOT WAIVED. 
In view of Acts 1911, p. 713, § 20, where one insured under fraternal 
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benefit certificate failed to notify the clerk of the local camp of his change 
to a more hazardous occupation and to pay additional assessments on ac- 
count, thereof, as required by the by-laws, the fact that the clerk discovered, 
several months before insured’s death, that he had changed his occupation, 
but continued to collect the premiums as theretofore, did not waive the for- 
feiture, where the clerk advised insured, on learning of the change of occu- 
pation, that he should pay additional assessments. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

2. INSURANCE — EVIDENCE HELD NOT SUFFICIENT TO PUT 
OFFICERS OF ORDER ON NOTICE INSURED HAD FOR- 
FEITED RIGHTS UNDER CERTIFICATE. 

The fact that the clerk of a local camp of defendant fraternal associa- 
tion was from 5 to 30 days late in forwarding premiums collected by him 
to the sovereign officers of defendant order held not of itself sufficient to 
put such officers on notice that the insured had in fact forfeited his rights 
under the certificate by failure to notify the clerk and pay the additional 
assessment on account of his change of occupation. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

Appeal from Circuit Court, Jefferson County; J. C. B. Gwin, Judge. 

Action by Virgie Allen against Sovereign Camp of the Woodmen of 
the World. Judgment for defendant, and plaintiff appeals. Affirmed. 


Goodwyn & Ross. of Bessemer, for appellant. 
C. H. Roquemore, of Montgomery, for appellee. 


GARDNER, J. Suit upon a benefit certificate payable to the appellant, 
issued by the appellee, a fraternal beneficiary society. 

At the conclusion of the evidence the court gave the general affirmative 
charge for the defendant at its written request. From the judgment fol- 
lowing, the plaintiff prosecutes this appeal. 

Upon the former appeal in this cause (Sov. Camp, W. O. W., v. Allen, 
206 Ala. 41, 89 South. 58), it was held that the defendant fraternal society 
was entitled to the affirmative charge upon the undisputed evidence in the 
case upon the theory that the insured had changed his occupation to that of 
a hazardous one without giving the notice required by the laws of the order 
to the local clerk of the camp, and without paying the additional assessment 
required therefor. The change to a hazardous occupation had occurred 
about seven years prior to the death of the insured—all of which is fully 
set forth in the opinion on former appeal. It was expressly pointed out 
that the by-laws provided that upon failure of insured to notify the clerk 
within 30 days of such change and to pay the additional assessment of 30 
cents on each thousand dollars in addition to the regular assessment, “he 
shall stand suspended, and his benefit certificate shall be null and void.” 

The plaintiff's insistence that there had been a waiver is, we think, 
fully answered upon the former appeal. 

The evidence upon this appeal is not materially different, but, in our 
opinion, in substance and effect, is practically the same. Two points of 
differentiation are pointed out by counsel in brief: One that witness Baty 
upon this last trial was not a witness for the plaintiff, and therefore she 
was not bound by his testimony. His testimony, however, is, in the 
record, substantially what he testified upon former trial, and we are 
not shown where it has been contradicted. 

[1, 2] The next point of difference as between the two records, it is 
insisted by plaintiff, is that the testimony of witness Jones was that the 
clerk of the local camp, Baty, was informed that insured was employed as 
a railroad flagman for several months prior to the death of insured, and 
notwithstanding such knowledge continued to collect the premiums on the 
policy as had been his custom theretofore, and that Baty was accustomed 
to sending the premiums to the Sovereign officers of the defendant order 
from 5 to 30 days late. But these matters of difference do not materially 
affect the question that for all this time the insured had been in default in 
his duty, and under the express provisions of the by-laws he stood sus- 
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pended, and the benefit certificate null and void. Moreover, Baty, the 
clerk, still insists in his testimony that at the time he learned the in- 
sured had changed his occupation to a hazardous one, he advised that he 
pay the additional assessment. Clearly, the fact that Baty was from 5 to 
30 days late in forwarding premiums collected by him to the Sovereign 
officers was not of itself sufficient to put such officers on notice that the 
insured had in fact forfeited his right by failure to notify the clerk 
and pay the additional assessments on account of his change of occupa- 
tion. Sov. Camp, W. O. W., v. Gay, 207 Ala. 610, 93 South. 559. 

Whatever may be said as to the retroactive effect of the Acts of 1911, 
p. 713, § 20, there is nothing therein that disturbed any vested right of the 
insured in the instant case. The laws of the order prohibited the waiver by 
such local officers at the time the benefit certificate was issued, and what- 
ever might have been the holding in regard to such provision before the 
passage of the act of 1911, they were given legislative sanction by said act, 
and were clearly binding thereafter.. W. O. W. v. Alford, 206 Ala. 18, 89 
South. 528. 

The holding on the former appeal is decisive of the case and discloses 
that the plaintiff was not entitled to recover upon the undisputed evidence. 
Therefore the two questions of pleading referred to need no separate con- 
sideration. 

The judgment appealed from will be here affirmed. 

Affirmed. 


Anderson, C. J., and Sayre and Miller, JJ., concur. 
Ee 


DISTRICT GRAND LODGE NO. 11, GRAND UNITED ORDER OF 
ODD FELLOWS, v. STEVENS. (No. 197.) 
(Supreme Court of Arkansas. March 5, 1923. Rehearing Denied 
Apri! 2, 1923.) 
248 Southwestern Reporter, 909, 


1. INSURANCE—PAYMENT OF DUES TO LOCAL SECRETARY 
NOT SUCH CUSTOM AS TO ABROGATE BY-LAWS. 

Where the by-laws of a fraternal society provided that all endowment 
dues must be paid to the endowment secretary, the fact that members of 
a branch lodge paid their dues to a local secretary, who in turn forwarded 
the sum to the endowment secretary, did not establish a general custom or 
course of conduct on the part of the endowment department so as to abro- 
gate the by-law requiring payment to he made by the member and confer 
authority on the local secretary as agent to collect. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 

2. INSURANCE—WHETHER GENERAL CUSTOM WAS ESTAB- 
LISHED BY PAYMENT OF DUES TO LOCAL SECRETARY, 
SO AS TO MAKE HIM AGENT OF SUPERIOR BODY, WAS 
FOR JURY. J ; 

Where the by-law of a fraternal society provided that endowment dues 
must be paid to the endowment ‘secretary, in an action on a policy where 
it was shown that the members of the local lodge made a loan to him to 
pay dues, but the local secretary made error as to his name in remitting 
the amount to the endowment department, which was not discovered until 
after the death of the member, and where it was shown that the secretary 
of the local lodge made collections of money from its members and re- 
mitted to the superior body, whether there was such a general course of 
conduct within the knowledge of the superior body as to show authority of 
the local secretary to collect dues for it was for the jury. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

Hart, J., dissenting. 

Appeal from Circuit Court, Lee County. J. M. Jackson, Judge. 

Action by Pleasant Stevens against District Grand Lodge No. 11, Grand 
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United Order of Odd Fellows. From a judgment for plaintiff, defendant 
appeals. Reversed and remanded for new trial. 


J. F. Jones, of Pine Bluff,.and Mann & McCulloch, of Marianna, for 
appellant. 

A. P. Smith, and Frank P. Fitzsimmons, both of Marianna, for ap- 
pellee. 

McCuttocn, C. J. Appellant is a fraternal society organized under 
the laws of the state of Arkansas and bearing allegiance to a national 
organization known as the “Grand United Order of Odd Fellows in 
America.” There is a department of appellant organization designated 
in the constitution and by-laws as the District Grand Lodge Endowment 
Department, which furnishes insurance to members, in good standing, ot 
the local lodges upon the payment of a small admission fee and the pay- 
ment of quarterly dues. The policy is issued in the sum of $300, and the 
present action is one to recover on a policy issued to Pittman Stevens, a 
member of one of the local lodges of the organization. 

The by-laws provide that the endowment department shall be under 
the control of the endowment board, consisting of the district grand master, 
the endowment secretary, and the endowment treasurer. A section of the 
by-laws reads as follows: 

“Sec. 6. The endowment secretary, on receipt of the said first pay- 
ment, shall issue to the member of the lodge a policy stipulating such 
payment. All endowment dues must be paid to the endowment secretary 
within thirty days after the beginning of the quarter.” 

Another by-law provides for automatic forfeiture in the event of non- 
payment of dues within the time prescribed. These provisions are indorsed 
upon the policy itself. 

The provision indorsed on the policy with reference to forfeiture in 
case of non-payment of dues reads as follows: 

“The failure of a member to pay quarterly dues to the endowment 
secretary within thirty days after the beginning of each quarter will 
forfeit this policy without notice.” 

It was the custom in the lodge to which Pittman Stevens belonged 
for the members to pay their quarterly dues to the secretary of that 
lodge, who remitted the same to the endowment secretary with a list 
showing the names of the members who had paid and the amounts. In 
July, 1921, three of the members of this local lodge, including Stevens, were 
unable to pay their dues, which were payable not later than July 3lst, and 
the lodge decided to make each of them a loan of sufficient amount to pay 
their dues, and the secretary of the lodge was instructed to send in the 
amount to the endowment secretary with the payments made by other 
members. This was done, but in making out the list of those who had 
paid, the lodge secretary erroneously omitted the name of Stevens and, 
instead thereof, put in the name of a member named Martin, who had 
not paid. The endowment secretary on receipt of the list credited the 
amounts to the respective members who were named on the list. This 
payment was made to the endowment secretary on the last day for pay-" 
ment, and the mistake was not discovered until after the death of Stevens, 
which occurred on August 27, 1921, and the proofs of loss were subse- 
quently sent in. 

Liability was denied on the ground that Stevens forfeited his policy by 
failure to pay the July dues within the time required by the laws of the 
association. 

At the conclusion of the trial the court gave a peremptory instruction 
in favor of appellee, and, judgment against appellant, which was accordingly 
entered for the full amount of the policy. 

The ruling of the court in taking the case from the jury is defended 
under authority of the case of Sovereign Camp v. Newsom, 142 Ark. 132, 
219 S. W. 759, 14 A. L. R. 903, where the court held that where the clerk 
or secretary of a local branch of a mutual benefit society is charged with 
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the duty of collecting and forwarding monthly assessments and is subject 
to suspension or removal for failure to discharge his duties, he is, in fact, 
the agent of the superior organization in the collection of such dues, “not- 
withstanding a rule or by-laws of the order recites that such officer in 
collecting or forwarding assessments shall be the agent of the members 
of the subordinate lodge.” The facts in the present case are quite different, 
however, from those recited in the opinion in the case referred to above. 
In that case the by-laws of the organization provided that it should be the 
duty of the clerk or secretary of the local organization to collect and for- 
ward the dues, and that for failure to discharge his duties the superior 
body might remove him. In the present case there is no authority con- 
ferred by the by-laws upon the secretary of the local lodge to collect the 
dues. On the contrary, the by-laws distinctly provide that payments shall 
be made by the members to the endowment secretary within the time pre- 
scribed. The by-laws confer no authority whatever on the part of the 
endowment department or any of the officers thereof to control the local 
secretary, and there is proof tending to show that there was no attempt to 
exercise any control over him. The most that is shown in the proof is that 
it is a custom in this particular lodge for the members to pay the local 
secretary and for the latter to forward the amount to the endowment 
secretary. The case is therefore not controlled by the former decision 
referred to. In that case, as in many other cases, we have decided that 
the by-laws constituted a part of the contract between the members and 
the society. 

[1] The mere fact that the members of this particular lodge paid 
their dues to the local secretary, who, in turn, forwarded the sum to the 
endowment secretary, does not establish a general custom or course of 
conduct on the part of the endowment department or its governing officers 
so as to constitute an abrogation of those provisions of the by-laws which 
require the payment to be made by the member and to confer authority 
upon the local secretary as the agent of the: endowment department to 
collect the dues. Sovereign Camp, W. O: W., v. Barnes (Ark.) 243 
S, Wi.:30. 

[2] The testimony in the case, at most, only made it an issue for the 
jury to determine whether or not there had, in fact, been established such 
a general course of conduct within the knowledge of the governing officers 
as to show authority to the local secretary to collect the dues for the 
superior body. 

The fact that a mistake was made in omitting Stevens’ name from the 
list of members who had paid, and inserting in lieu thereof another member 
who had not paid, is not a material factor as to the question of liability 
under the policy, for the case turns upon the question whether or not the 
local secretary was the agent of the superior body in collecting and for- 
warding the dues. If he was only the agent of the local lodge or of the 
local members, and not of the superior body, the latter was not responsible 
for the mistake, and the forwarding of the money for the payment of 
Martin’s assessment did not constitute a payment of Stevens’ assessment, 
notwithstanding the mistake. 

For the error in giving the peremptory instruction, the judgment is 
reversed, and the cause remanded for a new trial. 

Hart, J., dissents. 

2 
JEFFERSON STANDARD LIFE INS. CO. v. SMITH. (No. 224.) 
(Supreme Court of Arkansas. March 12, 1923. Rehearing Denied 
April 2, 1923.) 
248 Southwestern Reporter, 897. 


1. INSURANCE—SUIT TO CANCEL POLICY AFTER INSURED’S 
DEATH SHOULD BE DISMISSED, 
A suit brought after insured’s death to cancel the policy for fraudulent 
representations in the application should have been dismissed, though 
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brought within the contestable period, instead of being transferred to a 

court of law for consolidation with a subsequent action on the policy begun 

after the expiration of such period; insured’s death fixing the rights and 
liabilities of the parties. 

(For other cases, see Insurance, Dec. Dig. § 247.) 

2, INSURANCE—INCONTESTABLE CLAUSE, INAPPLICABLE 
IN ACTION BROUGHT AFTER EXPIRATION OF CONTEST- 
ABLE PERIOD, ERRONEOUS WHERE INSURED DIED BE- 
FORE EXPIRATION THEREOF. 

Where insured died within a year after issuance of a policy containing a 
one-year incontestable clause, the incontestable clause did not apply. Hence 
the tourt erred in directing a verdict for plaintiff, in an action on the policy, 
though brought after the first anniversary; the parties rights and liabilities 
being fixed by insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal from Circuit Court, Greene County; W. W. Bandy, Judge. 

Action by Arthur R. Smith against the Jefferson Standard Life Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Reversed 
and remanded. 


Fuhr & Futrell, of Paragould, for appellant. 
Jeff Bratton, of Paragould, for appellee. 


Smiru, J. On April 15, 1920, the appellant insurance company issued 
and delivered to appellee Smith, as beneficiary, a policy of insurance tor 
$1,000 on the life of Smith’s wife. The application for the policy of insur- 
ance contained certain answers to questions which, by the recitals of the 
application, were declared to be material by the company in determining 
whether or not a policy would issue, and, among others, that the applicant 
had never suffered from any ailment or disease of the skin. The policy, 
when issued, contained an incontestable one-year clause reading as follows: 

“After this policy shall be in force for one full year from the date 
hereof it shall be incontestable for any cause except for non-payment of 
premiums.” 

The insured died on March 5, 1921, and on April 13, 1921, the company 
brought suit in the chancery court to cancel the policy on the ground that 
its issuance had been procured by the fraud of the insured, in that she had 
suffered from a disease of the skin, to wit, pellagra, but .had falsely ana 
fraudulently denied that fact in her application. 

It will be observed that the suit to cancel was brought two days before 
the expiration of the year after the issuance of the policy, but slightly 
more than a month after the death of the insured, as the suit on the policy 
was commenced June 30, 1921. 

The chancery court transferred the suit to cancel to the circuit court 
over the company’s objection, and it was there consolidated with the suit 
on the policy ,to which action the company also objected and excepted. 

At the trial of the cause conflicting testimony was offered as to whether 
Mrs. Smith had pellagra, and as to her answers made to the examining 
physician in-regard thereto; but at the conclusion of all the testimony the 
court directed the jury to return a verdict for the beneficiary, on the ground 
that a year had expired before the suit thereon was brought. Judgment 
was rendered accordingly, and the company has appealed. 

{1] Instead of transferring the suit to cancel the policy to the circuit 
court, that suit should have been dismissed, for the reason that the death 
of the insured fixed the rights and liabilities of both the insurer and the 
insured. Joyce on Insurance, § 1650b; American Employers’ Liability Ins. 
Co. v. Fordyce, 62 Ark. 562, 36 S. W. 1051, 54 Am. St. Rep. 305; Porter v. 
Mutual Life Ins. Co. of N. Y., 70 Vt. 504, 41 Atl. 970. 

[2] But inasmuch as the insured died before the year had expired, 
the incontestable clause did not apply, and the fact that the suit was not 
brought until after the first anniversary of the policy is unimportant, for, 
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as we have said, the rights and liabilities of the parties under the insurance 
contract had been fixed by the death of the insured. 

The court should not, therefore, have directed a verdict, but should 
have submitted the question of the alleged breach of the warranty, the law 
of which question has been announced in many cases. 

For the error indicated, the judgment is reversed, and the cause re- 
manded for a new trial, 

a 


LASETER v. LASETER. (No. 177.) 
(Supreme Court of Arkansas. Feb. 19, 1923.) 
247 Southwestern Reporter, 1049. 


1. INSURANCE—STEPMOTHER HELD NOT ENTITLED TO PRO- 
CEEDS OF MUTUAL BENEFIT INSURANCE OF STEPSON 
AS A MEMBER OF HIS “FAMILY.” 

Where a stepson had been at the home of his father and stepmother 
only occasionally during the five years prior to his becoming of age, and 
afterwards married and established a home of his own, and lived separate 
and apart from his father and stepmother until the time of his death, the 
stepmother was not a member of his family, so as to entitle her to pro- 
ceeds of mutual benefit insurance, within the meaning of by-laws of a mu- 
tual benefit insurance association, limiting beneficiaries to members of the 
insured's family (citing Words and Phrases, First and Second Series, 
Family). 

(For other cases, see Insurance, Dec. Dig. § 771.) 

2. INSURANCE — WIFE HELD ENTITLED TO BENEFITS OF 
MUTUAL BENEFIT INSURANCE, REGARDLESS OF INELI- 
GIBILITY OF DECEASED’S STEPMOTHER, A COBENEFI- 
CIARY. 

Where the beneficiaries of mutual benefit insurance certificate were the 
insured’s wife and his stepmother, the ineligibility of the stepmother to 
take gave the wife, under insurer’s by-laws, a right to the entire proceeds, 
regardless of whether the stepmother’s ineligibility was raised by the in- 
surer or the wife. 

(For other cases, see Insurance. Dec. Dig. § 793.) 

Appeal from Circuit Court, Pulaski County; Guy Fulk, Judge. 

Action by Mollie E. Laseter against the Modern Woodmen of America, 
and on its motion W. F. Laseter, administrator of Mattie Laseter, deceased, 
was made a party defendant. ‘rom judgment for plaintiff, the adminis- 
trator appeals. Affirmed. 

Suzbee, Pugh & Harrison, of Little Rock, for appellant. 

Rogers & Terral and J. C. Marshall, all of Little Rock, for appellee. 

Situ, J. [1] In the year 1909 the Modern Woodmen of America 
issued to William E. Laseter a policy of insurance, or benefit certificate, 
. in the sum of $2,000, payable to. William F. Laseter, his father, and Roy 
Laseter, his brother. On October 6, 1916, he changed the beneficiaries in 
said certificate, and designated as beneficiaries Mattie. Laseter, his step- 
mother, and Mollie Elizabeth Laseter, his wife. The change’ of benefici- 
aries was accomplished in accordance with the rules of the insurance order, 
by canceling the original certificate and issuing, in lieu thereof, a certificate 
in the sum of $2,000, payable to Mattie Laseter and Mollie Elizabeth 
Laseter, “related to said member as mother and wife.” 

W. E. Laseter died on the 10th day of July, 1920, and claims were duly 
presented by Mattie Laseter and Mollie Elizabeth Laseter, the designated 
beneficiaries. Mattie Laseter’s claim was for $1,000. Mollie Elizabeth 
Laseter made claim for $2,000, setting up that Mattie Laseter was not 
eligible to take as a beneficiary under the by-laws of the insurance order. 
Modern Woodmen of America promptly paid Mollie Elizabeth Laseter 
$1,000, but withheld payment of the remainder on account of the con- 
flicting claims of the designated beneficiaries. Mollie Elizabeth Laseter 
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sued the insurance order, and that defendant filed motion that the adminis- 
trator of Mattie Laseter (who had died in the meantime) be made a party, 
and offering to pay the money into court, although the payment was not 
made. 

The benefit certificate provided that, in case the designated beneficiary 
should be disqualified, and no substituted beneficiary had been named, the 
money should go in accordance with the by-laws of the order in force at 
the time of the death of the insured. It is admitted that, if Mattie Laseter 
was ineligible, the entire certificate, under the terms of the by-laws of the 
insurance order, would he payable to the widow, and it is also admitted 
that the stepmother of the insured was not eligible as a beneficiary under 
the by-laws of the order, unless she was a member of the family of the 
insured, within the meaning of that phrase as used in the by-laws of the 
insurance order. 


It is insisted, however, that the stepmother was a member of the in- 
sured’s family within the meaning of the by-laws of the order, and it is 
also insisted that, if she was not a member of his family, that question can 
be raised only by the insurance order, and has not been raised by it. The 
court below found in favor of the widow of the insured, and rendered 
judgment accordingly, and this appeal is from that judgment. 

As has been said, the stepmother of the insured was not among the 
eligible beneficiaries under the by-laws of the order, unless she was a 
member of the insured’s family, or a dependent upon him, and we think, 
under the recitals of the agreed statement of facts, she was not a member 
of his family nor a dependent. The relation of stepmother is a very 
tender one, and one’s stepmother might well be a member of his family; 
but, as we have said, the agreed statement of facts shows the stepmother 
was not a member of the insured’s family. 

It appears, from the agreed statement of facts, that the insured’s father 
married Mattie Laseter in August, 1907, and that she was never dependent 
upon the insured for support, and never at any time lived in his home. 
The insured finished school at 21, and for 5 years prior thereto came 
back to the home of his father and stepmother for short periods of time. 
After finishing school insured taught continuously until he married in 1915, 
from which time he maintained a home of his own, and lived separate and 
apart from his father and stepmother until the time of his death. Under 
these circumstances the stepmother was not a member of the insured’s 
family. See the various cases defining the word “family” in Words and 
Phrases, First and Second Series. 


[2] Counsel for appellant insist that only the insurance order can 
question the eligibility of the stepmother and cite, in support of that con- 
tention, the following cases: Johnson v. Knights of Honor. 53 Ark. 255, 
13 S. W. 794, 8 L. R. A. 732; Longer v. Carter, 102 Ark. 72, 143 S. W. 
575: American Ins. Union v. Manes, 150 Ark. 315, 234 S. W. 496, 18 A. L. 
R. 1161. In the case of Longer v. Carter, supra, the court said: 


“Tt seems to be settled by the weight of authority thar wnere a member 
of a fraternal benefit society has the right, under the laws of the order, to 
change tthe beneficiary, and does make a change in the manner prescribed 
by the laws of the order, no one but the society itself can question the 
eligibility of the person thus designated, and the original beneficiary 
has no right to complain, even though the new beneficiary does not fall 
within the class specified by the laws of the order. In other words, that 
the society itself may waive the ineligibility of the designated beneficiary 
and that the original beneficiary, having’ no vested interest in the benefit, is 
not in position to complain.” 


In that case the insured changed his beneficiarv to one who was not 
eligible to be a beneficiary, and upon the death of the insured the original 
beneficiary sought to question the qualifiéation of the subsequent bene- 
ficiary. The right of the original beneficiary to question the substitution 
was denied, upon the ground that the original beneficiary had no vested 
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interest in the benefit certificate, and therefore had no right to question the 
eligibility of the substituted beneficiary. 

The same principle controlled in the case of Johnson v. Knights of 
Honor, supra. There the certificate was made payable to the insured’s 
“heirs.” Later the insured married, and died without changing his bene- 
ficiaries, and the litiZation arose between the widow and the insured’s 
brother and sister. The court held that the brother and sister—and not 
the widow—were the heirs, and therefore the persons named in the certifi- 
cate, and that their eligibility could not be questioned by the widow, who 
was not named as beneficiary. 

The case of American Insurance Union v. Manes, supra, was one 
where it was insisted that the benefit certificate was void as being a 
wager contract; but the court held that, even though it was not binding 
on the company which issued it, as being a wager contract, a society which 
subsequently entered into a contract to perform the original contract of 
insurance could not question its validity. 

We have here a different proposition. An eligible and named bene- 
ficiary claims the entire benefit, and she is entitled thereto under the by- 
laws of the order, unless the stepmother is entitled to a part thereof. We 
do not understand that the insurance order is waiving the ineligibility of 
the stepmother. It merely tenders into court the sum it still owes under 
the benefit certificate, and asks that it be discharged from liability thereon, 
and, accompanying its motion, is a copy of its by-laws, from which it 
appears that the stepmother is ineligible, unless she was a member of the 
insured’s family. 

The case of Logan v. Modern Woodmen of America, 137 Minn, 221, 
163 N. W. 292, 2 A. L. R. 1676, is a case-in which the propositions here 
involved were considered, and the opinion of the Supreme Court of Minne- 
sota in that case is of especial value here, because it construes the sections 
of the by-laws of the insurance order here under consideration—the insur- 
ance order in both cases being the Modern Woodmen of America. In that 
case Oliver Jones procured a benefit certificate, payable to Mrs. Austin, his 
mother-in-law. He later changed the beneficiary, and made his certificate 
payable to Mrs. Logan, his deceased wife’s niece, who was designated as 
“related to said member in the relationship of niece.” It was conceded that 
Mrs. Logan was not a blood relative of the insured, and was never depen: 
dent upon him, nor a member of his family. The court said that, as Mrs. 
Logan was not within any of the classes of persons eligible to be appointed 
as beneficiary, her designation as such gave her no right to share in the 
benefit fund of the society. The named beneficiary being ineligible, the 
court, in construing the effect of the by-laws, said: 

“If the appointee in the certificate is ineligible, the by-laws step in and 
appoint another in his stead who is eligible. . . . The appointment of 
Mrs. Austin as beneficiary was canceled by the assured in the manner pre- 
scribed by the by-laws, and the failure to appoint an eligible beneficiary in 
the new certificate did not revive or reinstate the canceled appointment, but, 
by force of the by-laws, made the children of the assured his legal benefici- 
aries.” 

And the judgment of the court below in favor of the children was 
affirmed. Here by force of the by-laws the widow is made the legal’ bene- 
ficiary, and she therefore takes the share which would have gone to the 
stepmother, but for the ineligibility of the latter. In that case, as in this, 
the insurance order tendered the money into court and asked to be dis- 
charged from liability, and on that account it was contended there, as 
here, that the insurance order had waived the ineligibility of the sub- 
stituted beneficiary. Answering that contention, the court said: 

“We are also unable to assent to the proposition that the payment of 
the money into court operated to waive the by-law. By paying the money 
into court, the society simply recognized liability to the rightful claimant 
thereto, not to any particular claimant, and its action amounted to nothing 
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more than a demand that the court protect it against a double liability by 
determining to whom the money rightfully belonged. [Cases cited.]” 

The case of Cunat v. Supreme Tribe of Ben Hur, 249 Ill. 448, 94 N. E. 
925, Ann. Cas. 1912A, 213, is also annotated in 34 L. R. A. (N. S.) 1192. 
In the annotator’s note it was said that the authorities are unanimous in 
holding that joining an ineligible person with an eligible one as beneficiary 
in a mutual beneficiary certificate did not render the certificate void, and 
that the portion made payable to the ineligible person would as a general 
rule of law, be payable to the persons who under the rules of the insurer, 
are eligible as beneficiaries. That person, here, is the wife. 

In the case of Logan v. M. W. of A., supra, the court, in construing 
section 46 of the by-laws, said: 

“By virtue of this provision, if the beneficiary named is found to be 
ineligible, the widow, and, if no widow, the children, become the bene- 
ficiaries, and the obligation of the society remains in full force.” 

We conclude, therefore, that the judgment was properly rendered in 
the wife’s favor, and it is affirmed. 
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GRAND LODGE, A. O. U. W. OF ARKANSAS, v. MODE. (No. 138.) 
(Supreme Court of Arkansas. Feb. 5, 1923.) 
247 Southwestern Reporter, 386. 


1. INSURANCE — EVIDENCE HELD CONCLUSIVE PROOF OF 

DEATH BY SUICIDE. 

Evidence in an action on a fraternal benefit society certificate held 
conclusive proof that death resulted from suicide. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

3. INSURANCE—EVIDENCE HELD TO SHOW THAT SUICIDE 

WAS IN “DELIRIUM” RESULTING FROM DISEASE. 

In an action on a fraternal benefit society certificate reducing the 
amount payable in case of death by suicide, except in “delirium resulting 
from disease,” evidence held to show that deceased at the time of suicide 
was laboring under a delirium resulting from disease; “delirium’’ meaning 
a morbid condition, often the result of fever, in which mental action is 
abnormally rapid, incoherent, and characterized by illusions, hallucinations, 
or erratic fancies; wanderings of the mind. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Delirium. ) 

Appeal from Circuit Court, Faulkner County; Geo. W. Clark, Judge. 

Action by J. A. Mode against the Grand Lodge, Ancient Order of Uni- 
ted Workmen of Arkansas. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 

D. G. Beauchamp, of Paragould, for appellant. 

R. W. Robins, of Conway, for appellee. 

McCuttocn, C. J. This is an action instituted against appellant, a 
fraternal benefit society, on a benefit certificate or policy of insurance issued 
by appellant to Henry C. Mode, one of its members, the amount of the 
benefit being the sum of $1,000, payable on the death of the member to the 
appellees, three of his minor children, who sue by their guardian. 

Henry C. Mode joined the society and received his benefit certificate 
on March 19, 1920, and came to his ‘death on May 11, 1920, from a pistol 
shot wound which entered his right temple and went clear through his head. 
The application for membership contained a stipulation, in accordance with 
the laws of the order, which reads as follows: 

“I further agree that if within two years after becoming a member, 
and the date of my certificate, my death shall occur by suicide, whether 
sane or insane, except in delirium resulting from disease, or while under 
treatment for insanity, then the only sum which shall be paid or which is 
payable to my beneficiaries named in my beneficiary certificate shall be 
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the amount which I may have paid into the beneficiary fund of the order 
during the term of my membership.” 

Liability on the part of the society is denied on the ground that Henry 
C. Mode came to his death by suicidal act which did not fall within any 
of the exceptions stated above. In other words, the contention is that death 
resulted from suicide committed not while in delirium resulting from disease. 
On the other hand, the contention of appellees is that the evidence is suf- 
ficient to warrant the finding, in the first place, that death did not result 
from suicide, and that, even if it was suicide, the act was committed during 
“delirium resulting from disease.” It is conceded that the deceased was 
not under treatment for insanity, and that there had been no judicial decla- 
ration of insanity. There was a trial of the issues before a jury, resulting 
in a verdict in favor of appellees. 

[1, 2] There is little, if any, conflict in the statements of the witnesses 
concerning the facts of the case, but there are conflicting contentions of the 
respective parties concerning the inferences which may be drawn from the 
testimony. Appellees contend that the evidence warranted a finding that 
deceased did not take his own life, and that, if he did so, he was laboring 
under delirium resulting from disease. On the other hand, counsel for 
appellant contends that the undisputed evidence shows that deceased com- 
mitted suicide, and that there was no evidence at all that he was laboring 
under delirium at the time. 

Henry C. Mode and his wife resided in their own home at 1819 Louisi- 
ana Street, in the city of Little Rock, at the time his death occurred. Mode 
owned the property, and lived in the lower story, but rented the upper 
story to Mr. and Mrs. Chaney. About 1 o’clock on the day in question 
Mrs. Chaney was on her. sleeping porch, and heard two shots fired below. 
Other witnesses heard the shots, and when the house was entered Mrs. 
Mode was found dead in the doorway between the kitchen and the sleep- 
ing porch, and Mode himself was found in a dying condition, lying on 
the bed on the sleeping porch. Mrs. Mode was shot through the head, 
and Mode was, as before stated, shot through the temple. Mode had a 
.45-caliber army pistol in his hand when found, and died within a few 
minutes after his condition was discovered. The pistol turned out to be 
one owned by Mr. Chaney, which was kept in a scabbard lying on top of 
a wardrobe trunk on the sleeping porch upstairs. Mr. Chaney was not 
at home on the day in question, and did not testify as a witness in the case. 
Mrs. Chaney was a witness, and she identified the pistol'as one belonging 
to her husband, and stated that she did not know how it came into the 
possession of Mode. 


Mrs. Chaney testified that on the day in question she went up town 
for awhile, and on her return a little. after noon she stopped in the rooms 
below for a few words with Mrs. Mode, the wife of deceased. She testi- 
fied that before she left that morning Mrs. Mode stated in a conversation 
with her that Mr. Mode was angry, and the witness stated that when she 
returned she saw Mode sitting on a trunk on the sleeping porch, and his 
appearance was such that it excited her fears, and that she went up stairs 
and locked herself inside the sleeping porch. She said that Mode had a set, 
angry, or mean look, as she expressed it, on his face. She testified further 
that Mode was an automobile mechanic, but had not been at work for 
several days or longer. This witness testified that Mrs. Mode was ironing 
at the time with an electric iron, and when the witnesses discovered the 
body after the firing of the shots the iron was found in the kitchen on the 
board, still heated, and had burned through the cloth on which it rested. 

Mrs. Chaney testified that, after the shots were fired, when she came 
yut on the sleeping porch, she found in front of her door a sealed en- 
selope addressed to Mode’s brother at Conway, his former home; that 
she took the letter down stairs, and laid it on the railing, where members 
of the police force, who came in a few minutes later, found it and picked 
it up. Capt. Pitcock, of the police force, testified that he opened the 
enve’ pe, and found a letter therein signed by H. C. Mode, and addressed 
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to his brother at Conway. He read the letter, and he and another police 
officer who heard the letter read testified concerning its contents. Proof 
was made that the letter had been lost. They testified that the letter spoke, 
in substance, of the writer preparing to commit some deed or leave for 
some place, and requested his brother to look after his children, and ex- 
pressing the hope that they would meet in heaven. The witnesses also 
testified that there was an inside envelope, on which were written the words, 
“fragments of our trouble,” or “scraps of our trouble,” afd that, on tearing 
open this inner envelope, it was found to contain writings torn to frag- 
ments, and in such small pieces that the writing on the paper could not be 
deciphered. 

The proof shows that the two shots were fired a few minutes apart 
and there were no sounds of voices heard, though one of the witnesses 
testified that after the first shot was fired he heard a sound like a body 
falling on the floor. A bullet hole was found through the pillow and 
mattress on the bed on which Mode’s body was lying. 

The shooting occurred, as before stated, in broad daylight, and the 
testimony of the various witnesses is conclusive of the fact that there 
were no other inmates in the house except Mode and his wife and Mrs. 
Chaney. 

We are of the opinion that the proof is conclusive that the death of 
Mode resulted from his own act in firing a pistol shot through his head 
immediately after having killed his wife. There is, as we have often held, 
a presumption against suicide, but it is a rebuttable presumption, and we 
think that the presumption in this case has been entirely overcome by the 
undisputed proof. It is unnecessary to discuss in further detail the evi- 
dence in the case, but it would do violence to reason to say that, under the 
circumstances of this case, as proved, the death of Mode could have oc- 
curred in any other way except by his own act. 

[3] The further question arises whether or not there is enough testi- 
mony to warrant the conclusion that the act was committed by Mode while 
laboring under “delirium resulting from disease.’ There are many reasons 
for believing that the act was not prompted by a sane and balanced mind. 
There are no sufficient reasons, in the first place, shown for the tragic 
homicide and the suicide which immediately followed. Little, if any, motive 
is shown, even if the testimony as to Mrs. Mode’s statement to Mrs. Chaney, 
introduced by appellant, be held to be admissible. The manner in which the 
man attempted to communicate with his brother and the fragments of the 
writing inclosed in the envelope afford strong circumstances tending to 
show that the man’s mind was unbalanced. Insanity alone, however, is not 
sufficient to justify the suicide under the contract, and to permit recovery 
on the policy. Whether sane or insane, the act must be done under delirium 
resulting from disease in order to justify recovery on account of. death 
caused by suicidal act. 

There is sufficient proof that deceased was suffering from the disease 
of diabetes. A physician at Conway, the former home of deceased, testi- 
fied that he examined deceased about three weeks before the tragedy, and 
found that he was suffering from diabetes. This physician also testified 
as an expert witness, and stated that the disease in question ordinarily 
affects the nervous system and brain of the sufferer; that the subject be- 
comes emaciated, loses appetite, and develops many complications; that it 
causes nervousness, loss of sleep, and affects the eye-sight. He stated that 
sometimes patients suffering from that disease will lapse into coma, and 
frequently into delirium—that they have hallucinations. In other words, 
the witness stated that the disease frequently causes delirium and _ hallu- 
cinations. 

According to this testimony, if the jury found that the deceased was 
laboring under delirium or some hallucination at the time he committed 
the suicidal act, it was the result of the disease described by the physician. 
We must accept the word “delirium,” as used in the policy or benefit certifi- 
cate, in its ordinary sense. The word is defined as follows: 





856 Insurance Law Journal, Vol. 61. [1923 


“A morbid condition, often the result of fever, in which mental action 
is abnormally rapid, incoherent, and characterized by illusions, hallucina- 
tions, or erratic fancies; wandering of the mind.” Standard Dictionary. 

In another dictionary it is defined as follows: 

“A more or less temporary state of mental disturbance, which mani- 
fests itself by mental irritation and confusion, more or less transitory, 
delusions and hallucinations, disordered, senseless speech, and motor unrest; 
mental aberration; a roving or wandering of the mind. It occurs in in- 
sanity, but usually results from a fever or some other disease, from intoxi- 
cation, or from injury.” Webster. 

There was evidence sufficient to justify the conclusion that the deceased 
was laboring under a delirium resulting from disease at the time he com- 
mitted the suicidal act. His own conduct at the time and immediately 
theretofore manifests the elements of delirium, illusions, or hallucinations, 
which, according to the testimony of the physician, resulted from his physi- 
cal disease. The testimony of Mrs. Chaney is not against the theory of 
delirium on the part of the deceased, but, on the contrary, it supports that 
theory. She testified that, when she last saw Mr. Mode as she started up 
stairs, he was sitting on a trunk, and was “staring at Mrs. Mode”; that 
he had “a rigid expression,” and “looked mean, too.’ The jury would 
have been justified in believing that Mrs. Chaney misinterpreted the emo- 
tions of deceased as manifested by the expression on his countenance, but 
it justified the conclusion that those emotions were unusual, and manifested 
a state of mind not normal. 

There is other evidence in the case tending to show that Mode had been 
a sick man for several weeks, and we are of the opinion that the inference 
was justified that he was in a state of delirium within the meaning of the 
policy at the time he committed the homicidal and suicidal acts. 

The only question urged on this appeal is that of the legal insufficiency 
of the evidence, and we are of the opinion that the evidence was sufficient 
to justify the finding of fact upon which the contract imposes liability. 
The judgment is therefore affirmed. F 

—.- ao 
EMINENT HOUSEHOLD OF COLUMBIAN WOODMEN vv. Mc- 
CRAY. (No. 57.) 
(Supreme Court of Arkansas Dec. 18, 1922. 
1923.) : 
247 Southwestern Reporter, 379. 

1. INSURANCE—CONSTITUTION AND BY-LAW OF FRATER- 
NAL COMPANY PART OF POLICY, WHEN CONSISTENT 
THEREWITH. 

The constitution and by-laws of a fraternal insurance company be- 
come part of its contract of insurance, so as to bind insured, provided they 
are not inconsistent with the terms of the contract. 

(For other cases, see Insurance, Dec. Dig. § 718.) 

2. INSURANCE — BY-LAW OF FRATERNAL COMPANY AS TO 
“SUICIDE” INCONSISTENT WITH POLICY. 

By-law of fraternal insurance company, that “death by one’s own 
hands, whether sane or insane,” shall not be contested, but in such event 
only one-fifth of the benefits are payable, is inconsistent with the policy 
provision reducing the amount of benefits to one-fifth in case of “suicide.” 
thereby referring only to the acts of a sane man; and the policy provision 
controls so that full recovery can be had for self-destruction while insane, 
which is not considered to be “suicide.” 

(For other cases, see Insurance, Dec. Dig. § 788[3].) 

3. INSURANCE — POLICY GIVEN STRONGEST INTERPRETA- 
TION AGAINST INSURER. 

Doubtful language of an insurance policy is given the strongest inter- 
pretation against insurer which it will reasonably bear. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Rehearing Denied Feb. 19. 
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4. INSURANCE — STATUTE AS TO CONTENTS OF CERTIFI- 
CATE INAPLLICABLE TO ONE PREVIOUSLY ISSUED. 
Crawford & Moses’ Dig. § 6076, as to contents of certificate issued by 

fraternal benefit societies, has no application to an insurance contract 1s- 

sued before enactment of the statute. 

(For other cases, see Insurance, Dec. Dig. § 689.) 

Appeal from Circuit Court, Saline County; W. H. Evans, Judge. 

Action by Lulu McCrary against the Eminent Household of Columbian 
Woodmen. Judgment for plaintitt, and defendant appeals. Affirmed. 

Lula McCray brought an action in the circuit court against the Emi- 
nent Household of Columbian Woodmen to recover the sum of $2,000 
claimed by her as due upon a benefit certificate on the life of her husband, 
Willie N. McCray, in which she is named as beneficiary. The policy was 
dated November 11, 1915, and the insured paid all the dues and assessments 
on the certificate. On the 18th day of June, 1921, the insured committed 
suicide by hanging himself with a rope from a rafter in his barn. Proof 
of death was furnished the company as required by the policy. 

The policy or beneficiary covenant as it is termed, contains the fol- 
lowing : 

“This covenant shall not be contested for suicide, but there shall be 
due and payable in the event of said destruction only one-fifth of the 
amount of benefits which would have been payable, in the event of death 
by natural causes.” 

The defendant is a fraternal insurance company organized under the 
laws of the state of Georgia for the purpose of doing a general life insur- 
ance business and is duly authorized to do business in the state of Arkansas. 
Section 236 of its Constitution and By-Laws reads as follows: 

“Suicide, or death by one’s own hands, whether sane or insane, shall 
not be contested provided all the requirements and conditions of the cove- 
nants and the constitution have been complied with, but there shall be due 
and payable in the event of such self-destruction, whether sane or insane, 
only one-fifth of the amount of benefits which would have been payable in 
the event of death by natural causes.” 

The case was tried before the court sitting as a jury. The court found 
that the plaintiff should recover the face of the covenant or insurance 
policy sued on less the lien accrued against it. Whereupon judgment 
was rendered in favor of the plaintiff against the defendant for $1,817.86. 

To reverse that judgment, the defendant has duly prosecuted an appeal 
to this court. 

’ Robert C. Knox and Hamilton Moses, both of Little Rock, for appel- 

ant. 

N. A. McDaniel, of Benton, for appellee. 


Hart, J. (after stating the facts as above). It will be noted that the 
covenant or policy sued on provides that it shall not be contested for suicide. 
The defendant was a fraternal insurance company, and one of its by-laws 
provided that “suicide, or death by one’s own hands, whether sane or in- 
sane, should not be contested,” etc. 

[1-3] In Sovereign Camp W. O. W. v. Compton, 140 Ark. 313, 215 
S. W. 672, it was held that the constitution and by-laws of a fraternal 
insurance company become a part of the contract of insurance so as to bind 
the insured, provided they are not inconsistent with the terms of the contract. 
This rule is conceded by counsel for the defendant, but they claim that the 
covenant ‘and by-laws above referred to, when read together, may be 
harmonized and have the same meaning as the by-law. On the other 
hand it is claimed by counsel for the plaintiff that the terms of the cove- 
nant and the by-law are inconsistent with each other and that therefore the 
language of the covenant must control. 

We are of the opinion that counsel for the plaintiff is correct in his 
contention. As we have already said, the language of the covenant is that 
it shall not be contested for suicide. A leading case construing a clause 
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of this sort is that of Life Insurance Co. v. Terry, 15 Wall. (U. S.) 580, 
21 L. Ed. 236. The court said: 

“We hold the rule on the question before us to be this: If the assured, 
being in the possession of his ordinary reasoning faculties, from anger, 
pride, jealousy, or a desire to escape from the ills of life, intentionally 
takes his own life, the proviso attaches, and there can be no recovery. If 
the death is caused by the voluntary act of the assured, he knowing and 
intending that his death shall be the result of his act, but when his reasan- 
ing faculties are so far impaired that he is not able to understand the moral 
character, the general nature, consequences, and effect of the act he is about 
to commit, or when he is impelled thereto by an insane impulse, which he 
has not the power to resist, such death is not within the contemplation of 
the parties to the contract, and the insurer is liable.” 

Again in Connecticut Life Ins. Co. v. Akens, 150 U. S. 468, 14 Sup. Ct. 
155, 37 L. Ed. 1148, in discussing the question, the court said: 

“This case is governed by a uniform series of decisions of this court, 
establishing that if one whose life is insured intentionally kills himself 
when his reasoning faculties are so far impaired by insanity that he is 
unable to understand the moral character of his act, even if he does under- 
stand its physical nature, consequence, and effect, it is not a ‘suicide,’ 
‘self-destruction, or ‘dying by his own hand,’ within the meaning of those 
words in a clause excepting such risks out of the policy, and containing 
no further words expressly extending the exemption to such a case.” 

Many other cases stating the rule might be cited, but the rule is too 
well settled to render a further citation of authorities necessary. In order 
to avoid this construction placed by courts upon the words “suicide,” “or 
death by his own hands,” insurance companies began to insert in their 
policies stipulations against “suicide, sane or insane.” 

In Bigelow v. Berkshire Life Ins. Co., 93 U. S. 284, 23 L. Ed. 918, 
the policy excluded liability in case the insured should “die by suicide, sane 
or insane,” and it was held to be avoided upon proof that the insured shot 
and killed himself while insane. The court said that if the insured was 
conscious of the physical nature of his act and intended by it to cause 
his death, the policy was avoided, although at the time he was incapable 
of judgment between right and wrong and did not understand the moral 
consequences of what he was doing. Continuing, the court said: 

“As the line between sanity and insanity is often shadowy and difficult 
to define, this company thought proper to take the subject from the domain 
of controversy, and by express stipulation preclude all liability by reason 
of the death of the insured by his own act, whether he was at the time a 
responsible moral agent or not. Nothing can be clearer than that the 
words, ‘sane or insane,’ were introduced for the purpose of excepting from 
the operation of the policy any intended self-destruction, whether the in- 
sured was of sound mind or in a state of insanity. These words have a 
precise, definite, well-understood meaning. No one could be misled by 
them; nor could an expansion of this language more clearly express the 
intention of the parties.” 

Many other cases are cited by counsel for the defendant to the same 
effect, but inasmuch as this is a leading case on the subject we will not 
make any further citations, but will treat the by-law as having the meaning 
contended for by the defendant and as construed by the court in the case 
last cited. When this is done, however, we do not think that the by-law 
and the covenant can be harmonized with each other. Stipulations against 
“suicide, sane or insane” were placed in insurance policies in order to 
relieve the company from payment of the policy in all cases where the 
insured takes his own life. The “sane or insane clause” was inserted for 
the avowed purpose of changing the rights of the parties, since the courts 
had construed the stipulation against suicide merely as referring only to 
the acts of a sane mind. The language of the covenant would have to give 
way to the language of the by-law in order to harmonize them. This is 
contrary to the general rule on the subject. The covenant is the contract 
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between the parties, and it is only where its terms are not inconsistent with 
the by-laws that the latter becgme a part of the covenant or policy of insur- 
ance. To hold otherwise would be to make the by-laws control the express 
language of the contract which the parties signed and to which their atten- 
tion was expressly directed at the time of signing. Insurance policies are 
usually prepared on blank forms prepared by experts of the company, and 
where the language used is doubtful it must be given the strongest inter- 
pretation against the insurer which it will reasonably hear. Hope Spoke 
Co. v. Maryland Casualty Co., 102 Ark. 1, 143 S. W. 85, 38 L. R. A. (N. S.) 
62, Ann. Cas. 1914A, 268. 

[4] Section 6076 of Crawford & Moses’ Digest was passed by the 
Legislature of 1917, and has no application to this case because the con- 
tract sued on was issued by the defendant in November, 1915, before the 
passage of the act. 

It follows that the judgment will be affirmed. 

a te 


SUPREME COLONY, UNITED ORDER OF GOOD SAMARITANS, 
McDUFFY. (No. 129.) 
(Supreme Court of Arkansas. Jan. 29, 1923.) 
247 Southwestern Reporter, 66. 


1. INSURANCE — EVIDENCE HELD TO SUSTAIN FINDING AS 
TO AGE OF MEMBER OF FRATERNAL BENEFICIAL ASSO- 
CIATION. 

In an action on a fraternal beneficial certificate, wherein defendant 
claimed that insured had misrepresented his age in his application, whereby 
a less sum, if any, was due, evidence /eld to sustain a finding as to the age 
of insured contrary to the contentions of defendant. 

(lor other cases, see Insurance, Dec. Dig. § 819[2].) 

2. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING OF 
PAYMENT OF BURIAL ASSESSMENT BY MEMBER OF FRA- 
TERNAL BENEFICIAL ASSOCIATION. 

In an action on a fraternal beneficiary certificate, wherein defendant 
contended that insured had failed to pay a burial assessment within 30 days 
after his initiation, as required, in order to obtain funeral benefits, evi- 
dence held to sustain the finding that such assessment had been paid. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 

Appeal from Circuit Court, Pulaski County; A. F. House, Judge. 

Action by Annie McDuffy against the Supreme Colony of United 
Order of Good Samaritans. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

Thos. J. Price, of Little Rock, for appellant. 

T. N. Robertson and A. J. DeMers, both of Little Rock for appellee. 


Smitu, J. Appellee sued to recover on a benefit certificate issued by 
appellant to one J. H. Freeman, in which she was named as the beneficiary. 
She prayed judgment for $300, the amount of the certificate, and for $50 as 
a funeral benefit under the certificate. The appellant order answered, and 
admitted that it had, on Julv 7, 1919, issued a certificate of insurance to 
J. H. Freeman, but alleged that Freeman, at the time of his death, was in 
default of dues, and that his certificate was therefore suspended. It alleged 
that the burial benefit of $50 was a benefit inuring to members who were in 
good standing at the time of their death in the matter of the payment of 
dues, and who had, in addition, paid a burial assessment of a dollar within 
30 days of the time of their initiation. It was alleged in the answer that 
Freeman had never paid this dollar, and that he was therefore not entitled 
to the burial benefit. It was further alleged that, if Freeman had not been 
in default in the payment of dues, he would have been entitled to recover 
only the sum of $75 on account of misrepresentation of his age at the time 
he became a member of the appellant order. The contention that only $75 
was payable in any event is based upon the provision of the by-laws of the 
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order relating to deceased members who were between the ages of 51 and 60 
years on the date of their initiation. 

{1] There was offered in evidence a claimant’s certificate, which pur- 
ported to have been made by the beneficiary, in which she stated her own 
age to be 45, and that she was a niece of the deceased. Appellee denied 
that she had made this certificate, and testified that deceased was not her 
uncle, but was her nephew, and that he was 45 years old at the time he 
joined the order, and 47 years old at the time of his death. On behalf of 
the order there was testimony that Freeman bad reached an advanced age, 
some of the witnesses putting his age as high as 75 to 80 years; but the 
jury specifically found the fact to be that “the insured was under 51 years 
of age at the time policy was executed,” and this finding is, of course, 
conclusive of that issue of fact, as there was competent testimony on which 
the jury’s finding could be based sufficient to support it. 

[2] The contention in regard to the burial benefit may be disposed of 
in the same way. Appellee testified that she paid the funeral dues to M. B. 
Bramley, the colonial chancellor, and it is conceded that this is the officer 
to whom that fee should have been paid. Appellee testified that at a regu- 
lar meeting of the order the question of payment of funeral dues was 
raised, and she paid for herself and for Freeman, who was not present at 
the time. There was testimony that, after Freeman died, Bramley went 
with appellee to arrange for Freeman’s burial, and Bramley told the under- 
taker that Freeman. was in good standing with the order, and showed the 
undertaker the benefit certificate, and stated to him that, as the insured 
was in good standing, the order would be good for the burial expenses, 
meaning, of course, to the extent of the $50 provided for in the certificate. 

The supreme recorder of records and seals testified that the dollar, if 
paid, should have been forwarded to him within 30 days after Freeman’s 
initiation, and that he had not received it. It also appeared that Freeman’s 
passbook did not show the payment of that dollar; but that omission loses 
its significance in view of the testimony that the passbook did not show 
the payment of the endowment fees which were required to be paid to keep 
the insurance in force, although the receipt of those dues by the supreme 
recorder of records and seals was admitted by that officer. 

The court submitted the case to the jury under instructions declaring 
the effect of the failure to pay the dollar burial fee, and also the effect of a 
finding that Freeman was more than 51 years of age at the time of his 
initiation, and, as the jury has found both issues of fact in favor of the 
beneficiary, and upon testimony legally sufficient to support that finding, 
the judgment must be affirmed. 


Re 
WATKINS v. METROPOLITAN LIFE INS. CO. (No. 322.) 
(Supreme Court of Arkansas. April 23, 1923.) 
250 Southwestern Reporter, 350. 


1. EVIDENCE — ADMISSION OF BENEFICIARY IN MAKING 
PROOF UNDER INSURANCE POLICY THAT DEATH WAS 
CAUSED BY SUICIDE HELD COMPETENT. 


Where a beneficiary, making proof of death, by word or act admitted 
that insured’s death was caused by suicide, proof of such words or acts 
would be competent testimony as admissions against interest on the issue 
of suicide in a suit based upon a policy in connection with which the ad- 
mission was not made. 


(For other cases, see Evidence, Dec. Dig. § 222[2].) 


2. EVIDENCE — SIGNED STATEMENT BY BENEFICIARY UN- 
DER POLICY ADMITTING DEATH BY SUICIDE ADMISSI- 
BLE, BUT EXECUTION MAY BE EXPLAINED. 

In an action on a life insurance policy, a signed statement by benefi- 
ciary, in which she admitted death was due to suicide, was admissible, 
though such statement was made in connection with proof of policy not 
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sued on, but was susceptible of explanation as to the manner of its execu- 

tion. 

(For other cases, see Evidence, Dec. Dig. §§ 215[1], 263[1].) 

3. EVIDENCE— STATEMENT OF BENEFICIARY PURPORTING 
TO ADMIT DEATH OF INSURED BY SUICIDE COMPETENT, 
ITS WEIGHT BEING FOR JURY. 

Where witness for defendant insurer, and plaintiff beneficiary, testified 
concerning statement made in connection with filing of proof of death un- 
der a policy not involved in suit, purporting to show death was caused by 
suicide, beneficiary admitting .she signed it but asserting that witness did 
not fill in the statement as instructed by her, such testimony rendered the 
statement competent on the issue of suicide; its weight being for the jury. 

(For other cases, see Evidence, Dec. Dig. §§ 256, 265[14].) 

4. EVIDENCE—BENEFICIARY HELD NOT ENTITLED TO HAVE 
EXCLUDED A STATEMENT PURPORTING TO ADMIT 
DEATH BY SUICIDE. 

Where, in an action on a life insurance policy, a statement, signed by 
plaintiff beneficiary, made in connection with.filing of proof of death under 
a policy not involved in suit and purporting to admit death was caused by 
suicide, was competent and relevant, the doctrine of estoppel could not be 
invoked by plaintiff to prevent insurer from introducing the statement in 
evidence. 

(For other cases, see Evidence, Dec. Dig. § 215[1].) 

Appeal from Circuit Court, Jefferson County; W. B. Sorrells, Judge. 

Action by Sarah A. Watkins against the Metropolitan Life Insurance 
Company. Judgment for defendant, and plaintiff: appeals. Affirmed. 

Danaher & Danaher, of Pine Bluff, for appellant. 

Coleman & Gantt, of Pine Bluff, for appellee. 

Woop, J. This action was instituted by the appellant against the 
appellee. The appellant alleged that Carl F. Witkins was insured by the 
appellee on January 16, 1920, in a policy for $1,000 and also an additional 
$1,000 in case death should result from violent, external, or accidental 
means; that appellant was the beneficiary in the policy; that Carl F. Wat- 
kins died on September 20, 1920, from injuries received through violent, 
external, and accidental means. Appellant prayed for judgment in the sum 
of $2,000. 

The answer admitted the issuance of the policy by the aippellee, but 
denied that Watkins died as the result of injuries received through external, 
violent, and accidental means, and alleged that his death was the result of 
suicide. Appellee set up in defense the following clause in the policy: 

“If the insured within one year from the issue hereof die by his own 
hand or act, whether sane or insane, this policy shall become null and voua, 
and the company will return only the premiums which have been received 
thereunder.” 

And a further provision, which, in part, is as follows: 

“This indemnity shall not be payable if the death of the insured re- 
sults directly or indirectly from disease or from bodily or mental infirmity ; 
or from self destruction whether sane or insane. . 

The appellant_introduced the policy by the terms ‘of which appellee in- 
sured the life of Carl F. Watkins in the sum of $1,000 payable at his death, 
and in the event death should be caused by violent, external, and accidental 
—_ an additional $1,000. The nolicy contained the clauses above set 

orth. 

The appellant testified that she was the mother of Carl F. Watkins. 
On the day of his death he came home about 11 o’clock and sat in the dining 
room until lunch time. He was very nervous and his face flushed. She 
asked him if he wanted her to call a doctor, and he answered, “No,” that 
he would be all right in a few minutes. He lay down for a while and got 
up and went to his room. Witness heard a shot and pushed the door open 
and saw her son staggering—in the act of falling. She put her arms 
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around him and eased him to the floor. He never spoke a word after the 
accident. He was standing in front of the bureau facing the same, and 
the drawer was open. The pistol was in his right hand when witness got 
to him. She did not know how he was holding it. Witness further testi- 
fied that he became engaged in August, and in September following ascer- 
tained that the girl to whom he was engaged had been married. He wrote 
her about it and she replied. They kept up a correspondence. He was 
cheerful and happy and witness noticed no change in him after he 
learned that the girl had been married. It was arranged between them 
that she was to come over Christmas and they were to be married in 
January. 

The family physician, called on the day of Watkins’ death, testified 
that when he reached the home he found Watkins dead. The body was 
lying between the bed and dresseer. He found the cause of his death was 
a bullet. wound which showed that the bullet entered his head a little in 
front of and above the ear and came out on the other side of his head. 
The bullet came out about an inch and a half higher than the point 
of entrance. Witness saw the pistol said to be the cause of his death 
lying some 10 or 15 inches from the body. It had one chamber fired. 
There was further proof to the effect that the bed appeared as thougn 
some one had been lying on it, and there were powder burns on the head 
of Watkins. The pistol lying near his body was a 38 Smith & Wesson, 
which had been recently fired. 

There was testimony on behalf of the appellee tending to show that on 
the morning of the day that Watkins died he was working at the Saline 
River Hardwood Company. The superintendent of the plant under whom 
Carl worked stated that about 9:30 o’clock he observed that Carl did not 
look natural and stated that he was not feeling well. He seemed to be 
laboring under a heavy mental strain. Watkins started home, and witness 
walked with him about 8 or 10 blocks, when Carl stopped and said, “This 
is far enough.” He was mumbling and talking and there were tears drop- 
ping off of his cheeks. Witness asked him what was the trouble, and he 
replied, “Well, she isn’t what I thought. she was.” Witness thought it was 
a lover’s quarrel and told Carl not to get discouraged; that everything 
would come out all right. Witness tried to get him to go back to he 
mill, but he said: 

“No, I am going home and tell father and mother. I never keeep any- 
thing from them. Whatever I do TI know it is with a clear conscience, I 
have got to choose between three points. I have got to forsake my mother 
and my God and stay with this girl, or I have got to forsake this girl.” 

Witness forgot what the other point was. During their conversation 
witness asked Watkins if he had any evidence that the girl referred to 
was not what she should be, and he renlied, “Yes, she has been married 
and never gotten a divorce.” Witness did not know whether that was all 
the trouble or not. Witness did not know whether they were engaged to be 
married or not. Watkins further told witness that his religion did not 
permit him to marrrv a girl with a livino husband. Watkins was one 
of the best boys witness ever knew. He helonged to the Episcopal 
Church, and witness betieved that he was a Christian. 

Another witness testified of Watkins’ despondency in the morning 
previous to his death the same dav. 

Witness Lee testified that he was assistant manager of the anpellee at 
Pine Bluff. The appellant came to his office to make out a death claim on 
an industrial policy. and witness talked with her about it. She told witness 
that she did not see her son shoot himself. but when she heard the shot she 
went to his room and got to him in time to lav him down on the floor. 
Witness introduced a statement, which was made out by him and con- 
tained, among other things, the following: “5th. Cause of death—Suicide.” 
The statement was signed by the appellant. Witness wrote the word “sui- 
cide,” but did not remember whether she told witness to say that or not. 
Witness did not know whether he wrote the word from anything that 
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appellant said or just from an assumption on witness’ part. The manner 
of Watkins’ death had no effect on the industrial policy which witness had 
under consideration, but witness knew that the policy sued on was out- 
standing at that time. ‘ 

Witnesses on behalf of appellant testified in rebuttal that the bullet 
entered Watkins’ head about an inch in front of the ear and came out 
in the part of his hair on the other side of his head. There were no powder 
burns on his head. Witnesses also testified concerning the location of the 
furniture and Watkins’ body when he was discovereed. One of these wit- 
nesses, Dr. Stowall, rector of the Episcopal Church, testified that there was 
about 2 feet space between Watkins’ feet and the little dresser, his feet 
pointing toward it, indicating that he had been standing in front of the 
dresser. The two lower drawers of the dresser were shut and the upper 
drawer open about 6 inches. The dresser was about 2% feet high. Witness 
saw a hole in the ceiling where the paper had been punctured and the wood 
splintered about a half foot from the west wall and 7 or 8 feet from the 
north wall. Witness was asked the following question: 


“Tf one were reaching in that drawer standing in front of it, where 
would a straight line fram that drawer. and through the head of a person 
standing there hit on the ceiling with reference to where this hole was in 
the ceiling that you saw?” 


The court sustained the appellee’s objection to the question, ruling that 
the appellant would first have to show that Watkins was standing in @ 
particular position before the appellant could show that a straight line 
drawn from the dresser drawer to where the bullet entered the ceiling 
would pass through a man’s head. The attorney for the appellant an- 
nounced that such proof would be made. The court ruled that appellant 
had better make that proof first, which would make the testimony admissible 
Appellant excepted to the ruling of the court. 

The appellant introduced letters and a telegram from Watkins’ fiancée 
tending to show her tender affection for him. Mrs. Watkins also testified 
in rebuttal that Mr. Lee wrote the paper signed by her which he introduced 
in evidence. He did not write it like witness told him to. She did not tell 
him it was suicide. Witness told him how it happened, and he wrote 
“suicide” of his own motion. Witness signed the paper after Mr. Lee 
wrote it without looking it over. 

The court instructed the jury at the instance of the appellant in in- 
structions 2, 3, and 4, to the effect that the burden was upon the appellee 
to establish by preponderance of the evidence that Watkins committed sui- 
cide: that if the jury believed from the evidence that Watkins came to his 
death as a result of a pistol shot accidentally fired by himself, they should 
find for the appellant; that the word “self-destruction,” as used in the 
policies in evidence, means “intentional self-destruction,” and must not be 
construed to include death by accident or mistake. 

Among other instructions, the appellant requested the. following: 


“(5) If you find from the evidence that deceased was found with 
pistol-shot wound in his head. which caused his immediate death, this 
makes a prima facie case for ‘the plaintiff. because the law presumes that 
one does not commit suicide, even where the wound is self-inflicted. Such 
presumption of evidence stands until overthrown by evidence that deceased 
intentionally shot himself.” 

“(6) If vou find from the evidence that Carl Watkins shot himself 
accidentally, your verdict will be for the plaintiff, even though you may 
believe that he was insane at the time.” 

“(8) If you find from the evidence that at the time of making the 
claim for insurance which was introduced in evidence by the witness Lee, 
the plaintiff made correct answers to the questions propounded to her by 
Lee, the defendant’s agent, but without her knowledge said agent wrote 
down incorrect answers or different answers, from those given by the wit- 
ness, the insurance company is estopped to take advantage of the wrong 
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of its own agent, and the false answer so written does not bind the plaintiff 
in any manner.” 
At the request of the appellee, the court gave the following instruction: 


“(2) If you find from a preponderance of the evidence that the de- 
ceased shot himself for the purpose of self-destruction, then you are in- 
structed that this was not a risk assumed by the defendant company in its 
policy, and you should find for the defendant, even though you should 
further find from the evidence that the deceased at the time he shot himself 
was not in his right mind and did not understand the moral character or 
the nature and consequences of the act he was about to commit.” 


On its own motion, the court instructed the jury as follows: 


“(3) If you find from a preponderance of the evidence that the de- 
ceased intentionally killed himself, you will find for the defendant. If you 
find from the evidence that the deceased did not intentionally kill himself, 
you will find for the plaintiff. 

“(4) In explanation of that instruction, if he purposely and inten- 
tionally killed himself, then the defendant on that account is entitled to a 
verdict, though it may appear that he was insane at the time he intention- 
ally killed himself.” 

The jury returned a verdict in favor of the appellee. Judgment was 
entered in its favor, from which is this appeal. 

1. The appellant contends that the court erred in permitting the state- 
ment, written by witness Lee and signed by the appellant, to bé introduced 
in evidence and in failing to give appellant’s prayer for instruction No. 8 in 
connection with the written statement. It appears from the testimony of 
Lee that Mrs. Watkins was the beneficiary in what is called an “industrial” 
policy issued by the appellee, and that it did not contain a provision against 
suicide; that was a different policy from the one on which the present suit 
is based. Mrs. Watkins called at Lee’s office in connection with the policy 
to prove the death of the insured in accordance with the requirements of the 
company. The agent filled out one of the forms prepared by the company 
for proof of death. Mrs. Watkins, according to her own testimony, re- 
lated the facts as she knew them concerning the death of Watkins, and Lee 
did the writing. She did not tell him it was suicide, and he did not write 
it down as she told him. He wrote the word “suicide” in the statement on 
his own motion, and she signed the paper without reading it over. 

Lee testified that he wrote the word “suicide” in the statement and did 
not remember whether appellant told him to say that or not. He did not 
remember whether he wrote the word from anything that she said or just 
from an assumption on his part from the facts as related by her. 

[1, 2] The court, over the ‘objection of appellant, first held that the 
testimony was admissible. Afterwards the court upon further examination 
of the witness changed its ruling and offered to exclude the statement. 
Counsel for the appellant thereupon withdrew his objection to the evi- 
dence and the court permitted the statement to remain in evidence for the 
consideration of the jury. The court did not err in admitting the statement 
concerning the proof of death. Although the statement was made pertain- 
ing to a different policy from that involved in this action, nevertheless it 
was competent testimony and was relevant to the issue being tried. The 
appellant was contending in the present case that the death of her son was 
not the result of suicide; that is, an intentional self-destruction. If she, at 
any time, in making proof of the death by word or act, admitted that his 
death was suicide, then proof of such words or acts would be competent 
testimony in this case as admissions against her interest. Shinn v. Tucker, 
37 Ark. 580-592; W. O. W. v. Jackson, 80 Ark. 419, 97 S. W. 673; St. L., 
I. M. & So. Ry. Co. v. Dallas, 93 Ark. 209, 124 S. W. 247. 

In Watkins v. Reliance Insurance Co., 152 Ark. 12, 238 S. W. 10, the 
action was based on policies issued by the Reliance Insurance Company on 
the life of Watkins in favor of his mother, Mrs. Watkins, the appellant 
here, was the beneficiary under those policies and her son, Carl, was the 
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insured. One of the defenses there was suicide under a similar provision 
of the policy here under consideration. In that case we said: 

“To be sure, if Mrs. Watkins, when making proof of the death of her 
son, had done or said anything to warrant the conclusion that she was not 
the contending that the death was accidental, but on the contrary had by 
her words or acts at that time admitted or declared that the death was 
by suicide, then it would be competent to show what those acts and 
declarations were. Because, under such circumstances, her acts and declara- 
tions would be relevant, as in the nature of admissions against interest and 
contrary to her contention at the trial.” 

The principle there announced is applicable here and, under it, the 
statement and the testimony of Lee and Mrs. Watkins concerning the 
manner of its execution were all relevant to the issue as to whether or not 
the death of Watkins was suicide. The appellant admitted that she signed 
the instrument, which upon its face showed that it was a proof of death by 
suicide. This rendered the instrument competent as testimony in the nature 
of admission against interest, but it was only prima facie and not conclusive 
of the purported facts recited therein. It was not contractual in its nature 
and was therefore susceptible of explanation as to the manner of its execu- 
tion and what was actually said and done in connection therewith. The 
instrument was merely a piece of evidence relative to the issue of suicide. 
See Hart v. Fraternal Alliance, 108 Wis. 490, 84 N. W. 851; Mutual Bene- 
fit Life Ins. Co. v. Newton, 22 Wall. 32, 22 L. Ed. 793; Voelkel v. Macca- 
bees, 116 Wis. 202, 92 N. W. 1104; Hanna v. Conn. Mutual Life Ins. Co., 
150 N. Y. 526, 44 N. E. 1099. 

[3-5] The testimony of Lee as well as the testimony of the appellant 
admitting that she signed the statement rendered the same competent and 
admissible as evidence. The weight to be given to it under their testimony 
was for the jury. 2 Jones, Comm. on Evidence, § 296. Since the statement 
was competent and relevant as evidence, the doctrine of estoppel could not 
be invoked by the appellant to prevent the appellee from introducing it. 
See Sov. Camp W. O. W. v. Richardson, 151 Ark. 231, 236 S. W. 278. Nor 
would the court be justified in singling out this piece of evidence and com- 
menting upon its probative force. Scckine v. Quick, 105 Ark. 467, 151 S. W. 
1021; Fowler v. State, 130 Ark. 365, 197 S. W. 568. There was no error, 
therefore, in refusing to grant appellant’s prayer for instruction No. 8. 

[6j 2. There was no error in refusing to permit the witness Stowall 
to answer the question propounded to him by appellant’s counsel at the 
time the question was asked. There had been no testimony at that time 
tending to prove the exact location where Watkins was standing in front 
of the dresser drawer, nor the attitude of his body, whether straight or 
stooped. The court ruled that it was necessary to lay this foundation by 
showing the particular position in which Watkins was standing before 
there could be an answer to the hypothetical question. This ruling was 
‘correct. Without being able to state the facts upon which the answer was 
based, the answer itself would have been but the baldest speculation—mere 
opinion evidence without any foundation of fact on which to base it. 2 
Jones, Comm. on Evidence, c. 12, also section 360. 

The testimony of Mrs. Watkins, afterwards introduced, tended to 
prove that Watkins at the time he was shot was standing in front of 
the bureau facing the same; but appellant, after this testimony, did not 
renew or offer to renew the question. Therefore appellant cannot complain 
because the hypothetical question asked witness Stowall was not answered. 

[7, 8] 3. The court did not err in refusing appellant’s prayer for 
instruction No. 5 While this instruction embodied principles of law an- 
nounced in the case of Grand Lodge v. Bannistér, 80 Ark. 195, 96 S. W. 
742, 7Etna Life Ins. Co. v. Taylor, 128 Ark. 160, 193 S. W. 540, Ann. Casa. 
1918B, 1122, Bus. Men’s Ass’n v. Cowden, 131 Ark. 419, 199 S. W. 108, and 
Etna Life Ins. Co. v. Little, 146 Ark. 70, 225 S. W. 298, nevertheless the 
instruction was argumentative in form. Furthermore, the appellant could 
not have been prejudiced by the refusal to give the prayer, because the 
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court, in instructions 2, 3 and 4, given at the instance of the appellee, had 
correctly covered all the law embraced in appellant’s prayer No. 5. The 
court likewise did not err in refusing appellant’s prayer for instruction 
No. 6. The proposition of law embraced in this instruction was fully cov- 
ered in appellant's prayer for instruction No. 2, which the court gave, and 
instruction No. 3 given on the court’s own motion. The appellee’s prayer 
for instruction No, 2, which the court gave, was not happily worded, but 
no specific objection was made to its phraseology, and we are convinced 
that, when taken in connection with instructions Nos. 3 and 4 given on the 
court’s own motion, and appellant’s prayers Nos. 2 and 4 which the court 
gave, there was no prejudicial error to appellant in giving appellees prayer 
for instruction No. 2. 

After carefully reviewing the charge of the court as a whole, we con- 
clude that the law was correctly declared in substantial conformity with 
numerous decisions of this court. See Watkins v. Reliance Ins. Co., supra, 
and cases there cited; also, the more recent cases of N. Y. Life Ins. Co. v. 
Watters, 154 Ark. 569, 243 S. W. 831; Grand Lodge A. O. U. W. v. Mode 
(Ark.) 247 S. W. 386; Mott v. Sov. Camp W. O. W. (Ark.) 244 S. W. 733. 

The judgment is correct, and it is therefore affirmed. 


———__ 

ILLINOIS BANKERS’ LIFE ASS’N v. MANN et at. (No. 328.) 
(Supreme Court of Arkansas. April 23, 1923. Rehearing Denied May 21, 
1923.) 

250 Southwestern Reporter, 887. 

1, INSURANCE — PENALTY STATUTE APPLIES TO ALL IN- 

SURERS EXCEPT FRATERNAL SOCIETIES. 

Crawford & Moses’ Dig. § 6155, as to penalty and attorney's fee for 
failure to pay losses within the time specified in the policy after demand, 
includes all insurance companies except those exempted by Kirby's Dig. § 
4352, as amended by Acts 1917, p. 2087 (Crawford & Moses’ Dig. § 6068 
et seq.), namely, fraternal benefit societies. 

(For other cases, see Insurance Dec. Dig. § 602.) 


2. INSURANCE — INSURER TENDERING PAYMENT OF FACE 
VALUE OF POLICY BEFORE SUIT HELD ABSOLVED FROM 
ATTORNEY’S FEES AND STATUTORY PENALTIES. 

The attorney’s fees and penalties to be paid by insurance companies as 
provided in Crawford & Moses’ Dig. § 6155, is imposed to require insurers 
to pay promptly sums for which they are liable; and, hence, where a benefi- 
ciary refused before suit to accept the face value of the policy, and de- 
manded a sum in excess of the amount for which judgment was rendered 
upon his acceptance of the face amount of the policy, the insurer was ab- 
solved from liability for the penalty of attorney’s fees. 

(For other cases, see Insurance Dec. Dig. § 602.) 

5. INSURANCE — INSURER HELD NOT CHARGEABLE WITH 
NOTICE ACQUIRED BY ONE NOT AN AGENT, BUT ACTING 
FOR AN AGENT WITHOUT KNOWLEDGE OF INSURER. 
Where only J. M., insurer's agent, knew that his brother, I. M., acted 

for him in soliciting applications, the insurer was not chargeable with 

knowledge acquired by I. M. while he was present during the examination 
of deceased, where insurer did not know I. M. had assumed to act for it. 

(For other cases, see Insurance, Dec. Dig. § 378[2].) 

Appeal from Circuit Court, Clay County; W. W. Bandy, Judge. 

Two actions by George L. Mann and another against the Illinois Bank- 
ers’ Life Association. Judgments for plaintiffs; and defendant appeals. 
Judgment in first action reversed, and suit dismissed as to part of the 
relief demanded, and judgment in second action reversed and cause re- 
manded for new trial. 

On June 18, 1918, the appellant insurance company issued a policy of in- 
surance for $1,000 on the life of J. W. Mann, in which his son, George 
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Lemuel Mann, was named as beneficiary. On March 16, 1920, a second 
policy issued on the life of J. W. Mann, this last being payable to R. H. 
\lann, another son. The insured died in June, 1921, and, appellant having 
refused to pay the amounts demanded by the beneficiaries, separate suits 
were brought, which were tried separately in the court below, but have been 
briefed here together. ‘ 

In the complaint filed in the suit to collect the first. policy, it was 
alleged that, on account of error as to-the age of the insured, he paid an 
annual premium of $29.49, whereas the correct premium at the insured’s 
true age for $1,000 of insurance was $28.19; and the heneficiary, according 
to the terms of the policy, was entitled to the amount of insurance the 
premiums actually paid would purchase according to the correct age of the 
insured, and that sum was alleged to be $1,046. There was a prayer for 
this sum, with penalty and interest. 

In this first case an answer was filed admitting liability for the sum 
of $1,000, but denying liability for the additional $46, and the insurance 
company offered to confess judgment for the $1,000 and all costs ana 
interest to the date on which that pleading was filed. The offer to confess 
judgment was accepted, whereupon the court rendered judgment for the 
$1,000, but included in the judgment $120 as penalty and $250 as attorney’s 
fee, to which action an exception was duly saved. The appeal in that case 
questions the right of the court to render judgment for the penalty and 
the attorney’s fee, it being insisted by the insurance company that it is not 
liable under our statute for penalty and attorney’s fee, and, further, that it 
would not be liable in this case because the beneficiary demanded a sum in 
excess of the amount for which the company was legally liable, and ac- 
cepted a sum less than the amount demanded. It appears that, when the 
proof of death was sent in on this first policy, the insurance company 
tendered a check for $1,000 in satisfaction thereof, which was refused. 

Upon the second policy the company denied liability on the ground that 
its issuance had been obtained by a false answer in the application for the 
insurance to the question, “Have you been associated with consumptive 
persons?” there being a negative answer to this queestion, when, in truth 
and in fact, the insured’s wife had consumption and died of that disease on 
May 15, 1919. The truth of this answer was, by the terms of the application 
and policy, expressly warranted. There were other assignments of error 
which will be discussed in the opinion. There was a verdict and judgment 
against the insurance company on this second policy; and an attorney’s fee 
and penalty was also assessed in that case. 

M. P. Huddleston, of Paragould, for appellant. 

Frank Weldin, of Piggott, for appellees. 

SmitH, J. (after stating the facts as above.) Is the appellant company 
liable in any event for the statutory penalty and attorney’s fee? The 
showing is made that appellant company is a mutual company, and does 
business as such; but it was not shown to be a fraternal company. 

In the recent case of Indiana Lumbermen’s Mutual Ins. Co. v. Myers 
Stave & Mfg. Co., 250 S. W. 18, we said: 

“It will be observed that the penalty statute applies in the broadest 
terms to suits to recover for losses by ‘fire, life, health, or accident insur- 
ance,’ but in the Anderson Case, supra, we held that fratérnal benefit socie- 
ties were exempt from that provision for the reason that the statute (Kirby’s 
Digest, § 4352, as amended by act of March 28, 1917; Crawford & Moses’ 
Digest, sec. 6068 et seq.), authorizing them to do business exempted them 
from the general operation of the insurance law, but the statute containing 
those exemptions related only to fraternal societies paying death benefits, 
and did not relate to fire insurance: It follows, therefore, that appellant 
company is liable for penalty under the same terms as other fire insurance 
companies are liable therefor.” 

The case of United Assurance Ass’n v. Frederick, 130 Ark. 12, 195 S. 
W. 691, is cited by appellant as authority for its claim of exemption from 
liability for the penalty and attorney’s fee. We held in that case that the 
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insurance company was not liable for the penalty and attorney’s fee upon 
the assumption that it was similar in its operation to the Knights of Macca- 
bees, which was held not liable for penalty and attorney’s fee in the case 
of Knights of Maccabees v. Anderson, 104 Ark. 417, 148 S. W. 1016. 

[1] By section 6155, C. & M. Digest, it is provided that, “in all cases 
where loss occurs, and the fire, life, health, or accident insurance company 
liable therefor shall fail to pay the same within the time specified in the 
policy, after demand made therefor,’ the company shall be liable for a 
penalty and an attorney’s fee. This apparently includes all insurance com- 
panies, and does include all compauies except those exempted by other 
legislation from the operation of that section, and those are the companies 
included in section 4352, Kirby’s Digest, as amended by act of March 28, 
1917 (Acts 1917, p. 2087; C. & M. Digest, § 6068 et seq.). Indiana Lum- 
bermen’s Mutual Ins. Co. v.. Myers Stave & Mfg. Co., supra. As appellant 
does not show itself to be a fraternal society paying death benefits, it is 
liable for the penalty and attorney’s fees in a proper case. 

[2] Is appellant liable under the facts stated in the first appeal for the 
penalty and attorney’s fee? We answer this question in the negative, for 
the reason that the beneficiary in that policy demanded a sum in excess of 
$1,000, the face of the policy, and accepted in satisfaction of his demand a 
sum less than the amount demanded. The premium paid by the insured 
may have entitled his beneficiary to a sum in excess of $1,000; but that fact 
has not been adjudged. Upon the contrary, the judgment is for the face of 
the policy only, and this sum was tendered before suit. 

The penalty is imposed to require insurance companies to pay promptly 
the sums for which they are liable. It was not intended to require insur- 
ance companies to pay anything in excess of their just liability. So that the 
action of the beneficiary here in refusing to accept the face of the policy, 
and of demanding a sum in excess of the amount for which judgment was 
rendered, absolved the company from liability for the penalty and attorney’s 
fee, and the part of the judgment of the court awarding penalty and attor- 
ney’s fee is reversed, and the suit therefor dismissed. Simmons v. Ameri- 
can Ry. Exp. Co., 147 Ark. 339, 227 S. W. 414. 

In the second appeal it is insisted that an excessive attorney’s fee was 
allowed. As we are reversing that judgment also upon another ground, we 
do not feel called upon to decide what a proper attorney’s fee would be. 
But, if there should be a recovery in that case upon the remand of the 
cause, the court may look to the opinion of this court in the case of In- 
diana Lumbermen’s Mutual Ins. Co. v. Myers Stave & Mfg. Co., supra, 
for a proper basis upon which to fix an attorney’s fee. 

(3, 4] In the suit on the second policy the plaintiff was permitted to 
prove by Dr. McGuire, over the objection of the defendant, that he (Dr. 
McGuire) had examined the insured, and had mailed the application and 
medical examination to appellant company, and that the papers which he 
mailed showed that the insured’s wife had died of consumption, and then 
admitted testimony tending to show that the company did receive these 
papers, thus bringing notice to the company that the insured’s wife had 
died of consumption. 

The court permitted J. R. Meriwether, the soliciting agent of the com- 
pany, to testify that he saw a letter from the company addressed to Dr. 
Cohn acknowledging receipt of ‘the papers sent in by Dr. McGuire. This 
testimony was objected to on the ground that the loss of the application 
and the medical examination and the letter to Dr. Cohn was not proved. 
The objection to this testimony is answered by saying that it was competent 
for the plaintiff to prove, if he could do so, that the insurance company 
knew the facts in regard to the alleged false answer, for the purpose of 
showing a waiver of the warranty in that respect; and, as to the failure 
to nroduce the originals of the pritings referred to, it is pointed out that 
none of them were or had been in plaintiff’s possession. 

[5] The second policy issued on an application taken by Ira Meri- 
wether, a brother of J. R. Meriwether; and it is admitted that Ira Meri- 
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wether was not an agent for the company, and that in taking the applica- 
tion he acted for his brother, J. R. Meriwether, and it was also shown that 
no one connected with the insurance company except J. R. Meriwether had 
knowledge of that fact. Dr. McGuire conducted the first medical examina- 
tion for the policy sued on in the second suit, and on account of some 
delay Dr. Cohn also examined the applicant. The examination sent in by 
Dr. Cohn answered the question about insured’s association with consump- 
tive persons in the negative, and the plaintiff proved by Ira Meriwether 
that he was present when this examination was made, and that he heard the 
questions propounded by Dr, Cohn, and that he was surprised when no 
question was asked about the insured having associated with consumptive 
persons, but that question was not asked, and the insured gave no answer 
thereto. 

To charge the insurance company with responsibility for this knowledgu 
of Ira Meriwether, an instruction numbered 1 was given, which told the 
jury that the person soliciting the insurance and the examining physician 
were both the agents of the insurance company, and that information pos- 
sessed by either of them would be imputed to the company. This was a 
correct instruction so far as it related to the examining physician; but it 
was erroneous in so far as it related to the knowledge of Ira Meriwether, 
for the reason that, under the undisputed evidence, Ira Meriwether was not 
the agent of the company, and his knowledge could not, hterefore, be im- 
puted to the company. It is true he took the application, but it is not 
shown that the company ever knew that fact. He took it in the name of 
his brother, and the company cannot be held to have ratified his action in 
doing so, for the reason that it did not know him in the transaction. 

The doctrine that an insurance-company becomes bound upon the accept- 
ance of an application for insurance from an unauthorized agent is not 
applicable here. The question is whether the company is chargeable with 
notice of the falsity of the answer to the question in the application because 
Ira Meriwetheer was present when the examination occurred, and knew 
that a false answer was written down without the knowledge of the appli- 
cant for the insurance. We answer that the company was not so charge- 
able, because, as we have said, Ira Meriwether was not its agent, and it did 
not know he had assumed to act for it. 21 R. C. L. 840. 

For the error in giving instruction numbered 1, the judgment is re- 
versed, and the cause remanded for a new trial. 


Co ee = RI ge 


KNIGHTS AND LADIES OF SECURITY v. LEWELLEN. (No. 39.) 
(Supreme Court of Arkansas. June 11, 1923.) 
: 252 Southwestern Reporter, 585.) 


2. INSURANCE—TESTIMONY HELD TO SUPPORT FINDING OF 

PAYMENT OF DUES. 

Testimony of beneficiary relative to payment of dues by deceased, with 
other evidence, held to support finding that deceased made a payment in dis- 
pute. 

(For other cases, see Insurance, Dec. Dig. § 819[2]-:) 

3. INSURANCE—PRESUMPTION OF CONTINUED GOOD STAND- 

ING STATED. 

A certificate issued to a member of a benefit society is evidence that 
the member is in good standing, and such good standing is presumed to 
continue until there is proof that it no longer exists, and the burden of 
such proof is upon the society. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 


Appeal from Circuit Court, Garland County; Scott Wood, Judge. 
_ Action by Paris R. Lewellen against the Knights and Ladies of Secur- 
ity. Judgment for plaintiff and defendant appeals. Affirmed. 
i The testimony of plaintiff's attorney referred to in the opinion is as 
follows: 
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W. D. Swaim testified for appellee that he was a practicing attorney at 
Little Rock, Ark., and acquainted with Mrs. Llewellen, and that he repre- 
sented her in the collection of her claim against the Rock Island. Witness 
says that he did not have any charge or claim of Mrs. Lewellen against 
the Knights and Ladies of Security; that she turned over to him some 
papers of Mr. Lewellen, and in them he found a notice, or a little postal 
card, that was sent out by A. J. DeMers, an officer of the Knights and 
Ladies of Security; that Mr. DeMers’ office is on the sixth floor of the 
A. O. U. W. building, and his office is on the fifth floor. After looking 
over those papers witness went to Mr. DeMers’ office to see whether or not 
Mr. Lewellen had paid any dues upon response to this card that was dated 
August 6, 1919. Here counsel for appellant objected to any testimony in 
regard to that card, for two reasons: First, that the card itself was the 
best evidence; and, second, that it would not make any difference whether 
such a card was sent witness, it would not constitute a waiver, for the rea- 
son that the member becomes automatically suspended under the law, and 
under the rules of the order they cannot waive that provision. The court, 
however, made the following ruling: “It might show whether he was 
suspended or not, that might be a circumstance; and I will let it go to the 
jury for that purpose. Of course, on the question of the card being the 
best evidence, you will have to show some reason why it is not produced.” 
Counsel for appellant duly excepted to this ruling of the court. 

Witness Swaim was asked to state what he did with that card, and his 
answer was as follows: “Well, the claim against the insurance company 
was given over to Mr. Brown by Mrs. Lewellen, and Mr. Brown called at 
my office for the postal card, and it was turned over to him for his use 
and benefit in negotiating with the company. So, when I went to Mr. 
DeMers’ office, I asked to see the condition of Mr. Lewellen’s account. Mr. 
DeMers opened up his little book—that looks like the book that they have 
here—and showed me that he had only made two payments, and that he was 
in arrears. The payments that were penciled in the book was on May 30th 
and June 30th, and I explained to Mr. DeMers, I asked him then when his 
report went off of this suspension. He said it went in to the company 
about the 9th or 10th of the month; that he had already sent in his report. 
I asked him if it wasn’t a fact or if it wasn’t correct and proper that this 
memorandum of May 30th should be for his June insurance, and that the 
June 30th should be for his July dues. He said ‘No!’ it couldn’t be that 
way at all. He said that he was suspended, and that his report had already 
gone in, and with that discussion why the matter was practically closed 
there and then; the next thing I knew Mr. Brown came to me and said he 
was representing Mrs, Lewellen in the prosecution of this claim against the 
Knights and Ladies of Security, and upon advice from Mrs. Lewellen I 
turned this card over to Mr. Brown; that was all the evidence I had of the 
connection with the order at all.” Witness was asked to state whether the 
book in evidence was the book he examined in Mr. DeMers’ office, and 
replied, “It looks like the book; it was a book of this size and this appear- 
ance.” The attention of the witness was directed to line 32 of the book, 
and to the name Thomas J. Lewellen. He was asked to look during the 
month of May and June, and see what the book showed as to any payments 
having been received and recorded for Mr. Thomas J. Lewellen for his 
dues. Witness answered: “Well, it looks there under the date paid as if 
there had been some memorandum made and under the May column.” He 
was asked whether there was any other memorandum of payment made 
there, and answered that there was a memorandum of payment made June 
30th. Witness stated that there was a record of two payments there under 
the two months of May and June at the time he first went to Mr. DeMers’ 
office with reference to this matter and examined this book; that there 
was a payment entered in the Mav column and a payment entered in the 
June column. Witness states that the May column does not now look like 
it did when he looked at it at that time. Witness says that he did not 
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make any erasures here; that he had no connection with the book, and did 
not think he used the book until it was placed in evidence; that it had never 
been in his possession at all; that he made no erasures in it whatever; that 
said book does appear to have been erased there under the May column. 
The book is presented to the jury for examination. 

Witness was then asked whether at the time he visited Mr. DeMers’ 
office with reference to this matter he made any effort to get Mr. DeMers 
to change the books and fix them up. Witness stated in response to this 
question: “No; the only thing I asked him to do was to apply the May 
credit on the June benefits and the June payment on the July benefits, 
which would make him good for the month of August;” that he did not 
ask him to fix up any books in the wrong way; that he asked him to make 
the application of those two payments there in the months in which they 
should appear; that he got no benefit for the month of May for the pay- 
ment that was made on the last of May, and had no protection during that 
time. Witness says that he told Mr. Belding, attorney for appellee, before 
this case was ever tried that those credits appeared in this book. This 
statement was objected to by counsel for appellant, and the court sustained 
the objection. Witness is positive that those entries of the two payments 
made by Mr. Lewellen were made in that book, and that where one of them 
was made this erasure appears. 


Cross-Examination. 


Witness was asked whether he was attorney for Mrs. Lewellen so far 
as the insurance claim was concerned at the time he went to see Mr. 
DeMers, and answered that he considered himself so. He was asked if he 
did not state a while ago that Mr. Brown was attorney for her insurance 
claim, and answered: “He was later retained as attorney. I represented 
Mrs. Lewellen in the collection of her claim against the Rock Island, and 
these papers were turned over to me, and as such I considered it my duty 
to inform her of all the assets she had coming to her, if any, from the 
information I got from the papers I had” 

Witness says that he went to see Mr. DeMers a short time after Mr. 
Lewellen’s death, he does not suppose it was more than four or five days 
later; no one was present besides himself and Mr. DeMers at the time. 
Witness says that the record exhibited in court appears to be the same 
record that he examined at that time; that is what he asked Mr. DeMers 
to see; and is what he showed him. 

Witness says that Mr. DeMers told him when he looked at those books 
that Mr. Lewellen had already been suspended, and the notice of his sus- 
pension had already been sent off; when he told him this witness asked him 
for the correct application of these two payments that appeared. Witness 
says that he did not offer to pay Mr. DeMers something if he would make 
a change in his records; that he was not in any way authorized to make any 
payments, and did not consider that DeMers needed to be paid to do his 
duty. He was asked’if he did not testify to this effect at the former trial 
of the case, that he did offer him something. Witness answered that he 
did not think he did; that he does not think that he testified that he offered 
him a fee to do that, but does not remember exactly what he said in that 
respect. Witness says that he tried to get DeMers to apply the May dues 
to June and the June dues to July, and that Mr. DeMers would not do it 
because he was already suspended. Witness says that he might have during 
the course of this conversation offered Mr. DeMers, if he was in doubt 
about it, that he might have offered to have paid him another payment; 
he does not remember whether he did or not. but says he might have done it. 

Witness was asked whether this information he had been testifying 
about was given to Mr. Brown, who was at that time representing Mrs. 
Lewellen as her attorney in the insurance claim. Witness stated in response 
to this question that Mr. Brown was not representing her then; that when 
Mr. Brown came to him he gave him the postal card which he spoke of a 
bit ago, and he thought that he told him he would give him (Brown) any 
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other information he had pertaining to it. He is not positive that he told 
Mr. Brown that there were two payments shown by the records for May 
and June; that he did not think very favorably of Mr. Brown because he 
was charging her 50 per cent. to collect it, and that he was handling her 
business, and would have collected it for nothing; that he would not be 
positive whether he told Mr. Brown this at that time or not. 


Calvin T. Cotham, of Hot Springs, and A. J. DeMers, of Little Rock, 
for appellant. 

A. B, Belding, of Hot Springs, and James E. Hogue and W. D. 
Swaim, both of Little Rock, for appellee. 


SmitH, J. This is the second appeal in this cause, the opinion on the 
former appeal being reported in 150 Ark. 60, 233 S. W. 797. The suit is 
on a benefit certificate issued to the plaintiff on the life of her husband, and 
the former judgment in her favor was reversed because of an erroneous 
instruction given over the objection of the defendant. We did not set 
out the testimony in detail, as we found it unnecessary to do so. Upon the 
remand of the cause there was a verdict and judgment for the plaintiff 
in the action, from which is this appeal. We stated in the former opinion 
that the controlling question of fact is whether the insured had paid dues 
for two months, or only one; and this question is controlling on this appeal, 
as the defendant company (hereinafter referred to as the order) admits 
liability if there were two payments of dues. 

The insured’s application for the benefit certificate was taken on May 
27, 1919, at which time he was given the following receipt: 


“Knights and Ladies of Security 
“May 27th, 1919. 

“Received of T. J. Lewellen $2.20 as application fee. [Signed] C. A. 
Smith, Deputy.” 

This payment was sufficient to cover, and did, in fact, cover, dues for 
one month. 

The insured was initiated and the policy was delivered to him on June 
30th, at which time it became effective as a policy of insurance, and he died 
on the 13th day of August thereafter. The order admits the receipt of the 
payment made on May 27th, but denies that any other dues were ever paid. 

The plaintiff, who is the widow of the insured, and the beneficiary in 
the certificate, gave testimony to the effect that her husband, who was killed 
in a railroad wreck, had among his papers at the time of his death a 
second receipt for the payment of dues. The witness did not remember 
what month’s dues the receipt covered, but she testified that she read it and 
knew the receipt covered dues to the order which her husband had paid. 

Objection was made to the admission of secondary evidence in regard 
to this receipt and its contents; but plaintiff testified that it was not in her 
possession, but had been given by her to an attorney who offered to collect 
the certificate for her. This attorney denied that he had the receipt, or 
that he had ever seen it, and this conflict made a question for the jury. 

It might be said that the testimony of the plaintiff is, of itself, too 
indefinite and uncertain to support a finding that there was a second pay- 
ment of dues. In other words, that she did not sufficiently prove the con- 
tents of this lost receipt to warrant the submission of the question whether 
there was a payment of dues which it covered. But we think the testimony 
does raise this issue when the testimony of plaintiff is considered in con- 
nection with that of her attorney. Her attorney testified that the plaintiff 
turned over to him certain papers belonging to her husband, one of these 
being a notice or postal card dated August 6, 1919, which had been sent 
out by the collecting officer of the order designated as the financier, and 
that, after looking over these papers, the attorney went to the office of the 
financier to inquire if a payment had been made pursuant to this notice. 

[1] Objection to the introduction of this testimony was made upon 
two grounds: First, that the card itself was the best evidence; and, second, 
for the reason that it made no difference whether the card was sent or not, 
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as it did not constitute a waiver of the forfeiture resulting from the non- 
payment of dues, as under the rules of the order one failing to pay dues 
was automatically suspended. The court overru‘ed the objection made, 
and in doing so said: 

“Tt might show whether he was suspended or not; that might be a 
circumstance, and I will let it go to the jury for that purpose; of course, 
on the question of the card being the best evidence, you will have to show 
some reason why it is not produced.” 

The witness then proceeded to testify what he did after reading this 
notice, and his testimony will be set out. 

The objection to the admission of testimony in regard to finding the 
card may be disposed of by saying that the card appears to have no sub- 
stantial bearing on the case. It appears to have been a notice of delinquency, 
and it is not contended that any dues were paid after its receipt, and no 
contention was made that it operated to waive the forfeiture because of 
the nonpayment of dues if the insured was in fact delinquent in the pay- 
ment of dues. 

[2] The delivery of this card to the attorney furnished the occasion 
for his visit to the financier of the order, and the attorney testified that he 
presented this notice and asked to be allowed to examine the records of the 
order in which the account was kept of dues which had been paid. This 
privilege was accorded the attorney, and he testified that the record at that 
time showed a payment of dues under date of May 30th, and also under 
date of June 30th. This is vigorously denied by the financier of the order, 
and the record was submitted to the jury and examined by the jurors with 
the aid of a microscope. This original record has been submitted to us un- 
der stipulation of counsel, and, while we do not feel called upon to review 
the jury’s finding on this question of fact, we do announce our conclusion 
that the appearance of the record is not such as to afford no corroboration 
of the testimony of plaintiff’s attorney. The record does present a soiled 
appearance, but whether this is from an erasure having been made or from 
the frequent examination to which it has been subjected we do not decide. 

The testimony of the attorney, if true, tends to prove that dues were 
twice paid, and corroborates the testimony of the plaintiff that the lost 
paper was a receipt for dues, and the testimony of the two witnesses, taken 
together, is legally sufficient to support the finding that the insured made a 
second payment, and, if so, it is admitted that the certificate was in force 
at the time of the insured’s death. 

[3] The court gave over the defendant’s objection an instruction num- 
bered 3 reading as follows: 

“The court will instruct you, however, that the issuance of this benefit 
certificate was evidence that Thomas J. Lewellen was a member in good 
standing of the defendant society at the time that the certificate was issued, 
and that condition would be presumed to continue, unless the defendant 
has shown by a preponderance of the evidence that he forfeited his mem- 
bership by the nonpayment of dues.” 

_ It will be observed that the instruction does not deal with the question 
of the reinstatement of a suspended member, but on'y with the presumption 
of continued good standing. The certificate here sued on was issued by a 
fraternal insurance order not substantially different from the one sued on 
in the case of Grand Lodge, K. P., v. Whithead, 87 Ark. 115, 112 S. W. 199. 
We there said: 

“A certificate issued to a member of a benefit society is evidence that 
the member is in good standing, and such good standing is presumed to con- 
tinue until there is proof that it no longer exists; and the burden of estab- 
lishing that the member is not in good standing must be assumed by the 
association. Royal Circle v. Achterrath, 204 Ill. 549, s. c. 98 Am. St. Rep. 
224; Ind. Order Foresters v. Zak, 29 Am. St. Rep. 318; Siebert v. Sup. 
Council, 23 Mo. App. 268; 25 Cyc. 925, subd. (g).” . 
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Upon the authority of this case, in view of the issue joined, we hold 
the instruction was not erroneous or prejudicial. 

The financier of the order testified that he suspended the insured for 
the non-payment of dues, and noted the suspension on the record which he 
was required to keep, and it is insisted that there was no competent testi- 
mony that the insured was not properly suspended, and that the verdict 
should therefore have been directed in favor of the order. This insistence 
leaves out of account the testimony tending to show that the dues were 
paid, and, if the dues were paid, there was no authority for the financier 
to suspend the insured, and the fraternal order was liable. 

A case was made for the jury, and the testimony is legally sutticient to 
support the verdict; and, as no error appears, the judgment is affirmed. 


ae 
HOME MUT. LIFE ASS'N v. ROWND. (No. 247.) 
(Supreme Court of Arkansas. March 26, 1923.) 
249 Southwestern Reporter, 3. 
1. INSURANCE — BENEFIT ASSOCIATION’S LIABILITY RE- 

STRICTED TO AMOUNT SPECIFIED IN BY-LAWS. 

The liability of a mutual benefit association is restricted to the amount 
specified in the by-laws. 

(For other cases, see Insurance, Dec. Dig. § 791[1].) 

2. INSURANCE—TESTIMONY AS TO CONTENTS OF BY-LAWS 

LIMITING LIABILITY IMPROPERLY EXCLUDED. 

In an action on a benefit certificate issued by a mutual benefit associa- 
tion, the by-laws of which were subsequently amended merely by substitut- 
ing a new name and changing the place of business, the court, acting on 
the erroneous assumption that there were two distinct corporations, im- 
properly excluded testimony as to the contents of a by-law of the associa- 
tion under its original name restricting its liability. 

(For other cases, see Insurance, Dec. Dig. § 693.) 

Appeal from Circuit Court, Sevier County; Jas. S. Steel, Judge. 

Action by Sarah C. Rownd against the Home Mutual Life Association. 
Judgment for plaintiff, and défendant appeals. Reversed, and modified 
judgment for plaintiff entered. 

Longstreth & Bohlinger, of Little Rock, for appellant. 

Abe Collins, of De Queen, for appellee. 

McCuttocn, C. J. Appellee instituted this action against appellant 
under the name of Home Mutual Benefit Association to recover on a 
benefit certificate issued to appellee’s husband and payable to her on the 
latter’s death. 

Appellant is a fraternal society, organized under the laws of this state 
in the year 1914, with its principal office at Fayetteville, and it does business 
on the assessment plan, the members being divided into groups, or circles, 
according to age, and when a death occurs an assessment is levied on the 
members of the circle to which the deceased belonged. The by-laws pro- 
vide that the society “shall not be liable for the full face value of the 
certificate unless full and prompt payment of all assessments shall have 
been made by all the members of the group to which the deceased member 
belonged, and in no event shall said certificate have a greater value than 
the amount paid in by the whole membership of said group on the last 
assessment preceding the death of the insured, after deducting the cost of 
collecting said assessment.” 

Appellant filed its answer in its true name, Home Mutual Life Asso- 
ciation, and raised no question, as to being sued in the wrong name. In 
some parts of the record the appellant is referred to as the Home Mutual 
Benefit Association, and in some places it is referred to as the Home Mutual 
Life Association. It appears from the proof that, since the organization 
of appellant society, and since the issuance of the benefit certificate to 
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appellee’s husband, the by-laws were amended so as to change the name of 
appellant from Home Mutual Benefit Association to Home Mutual Life 
Association, and changing the domicile and principal office from Fayette- 
ville to Little Rock. 

Appellant, in its answer, pleaded as a defense an alleged misrepresenta- 
tion by Rownd, the member, with respect to his age, and also pleaded that, 
in accordance with the by-laws, appellee could only recover the amount of 
one assessment upon the members in the group of which Mr. Rownd was a 
member. 

In the trial of the case, after the evidence had been adduced, the court 
peremptorily instructed the jury to return a verdict in favor of appellee for 
the amount stated in the policy, without regard to the amount which was 
raised by the collection of the last assessment prior to the death of appellee’s 
husband, 

[1] The evidence in the case is undisputed that the last assessment 
preceding the death of W. W. Rownd raised the sum of $382.05, and, 
according to the by-laws, liability was restricted to this amount. The case 
is ruled on this subject by our decision in the recent case of Home Mutual 
Benefit Association v. Rowland, 244 S. W. 719. 

[2] The trial court erroneously assumed that it had been shown by 
the testimony that appellant, Home Mutual Life Association, was a corpora- 
tion distinct from the Home Mutual Benefit Association, and was the suc- 
cessor of the latter under consolidation proceedings whereby appellant, 
Home Mutual Life Association, assumed all liabilities of the other corpora- 
tion. The fact is, however, as shown indisputably by the record, that 
there are not two distinct corporations involved, but that there was a 
mere change in the by-laws of the Home Mutual Benefit Association so as 
to substitute a new name and to change the place of business. The court, 
acting upon the erroneous assumption, refused to let a witness testify as to 
the contents of the by-laws of the Home Mutual Benefit Association. The 
court ruled that the witness could not testify on the subject, and that the 
by-laws could only be proved by the introduction of a properly certified 
copy. That ruling would undoubtedly have been correct if there had been 
another corporation, but appellant introduced the by-laws of the association, 
properly certified. and the witness should have been permitted to state that 
there were no other by-laws except those, and that the only change that 
had been made was with respect to the change of the name and location. 

The judgment will therefore be reversed, and judgment will be entered 
here in favor of appellee for $382.05 as of the date of the judgment below. 
It is so ordered: 

re 


FARMERS’ STATE BANK v. KELLEY. (No. 3511.) 
(Supreme Court of Georgia. June 7, 1923.) 
118 Southeastern Reporter, 197, 
(Syllabus by the Court.) 


1. INSURANCE—PETITION IN SUIT TO CANCEL ASSIGNMENT 
HELD TO STATE CAUSE OF ACTION. 


A petition, allesing that the plaintiff was the beneficiary by revocable 
designation in a policy of insurance on the life of her husband, that she 
and her husband, during his last illness and a few days before his death, 
and while the husband was mentally incapable of transacting any business, 
jointly assigned the policy to a creditor of the husband to secure a debt of 
the husband, that the assignment was void because of such mental incapacity 
of the husband, and praying the cancellation of the assignment, set out a 
good cause of action, and the court did not err in overruling a demurrer 
thereto. 

(For other cases, see Insurance, Dec. § 212.) 
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2. INSURANCE—WIFE NAMED AS BENEFICIARY AND JOINING 
IN ASSIGNMENT NOT ESTOPPED TO ATTACK ITS VALID- 
ITY; WIFE COULD NOT ASSIGN EXPECTANCY AS BENE- 
FICIARY TO SECURE HUSBAND'S DEBT; WIFE NAMED AS 
BENEFICIARY BY REVOCABLE DESIGNATION HAD NO 
VESTED INTEREST WITH RESPECT TO WHICH SHE 
COULD CONTRACT. 


The wife was not estopped from attacking the validity of the husband's 
assignment of the policy, on the ground of his want of sufficient mental 
capacity to make the same, because she joined him in such assignmnt, for 
the reason that she could not lawfully assign even her expectancy under 
the policy during his life to secure. his debt, and because she had no such 
vested interest in the policy with respect to which she could contract. 

(For other cases, see Insurance, Dec. Dig. §§ 205, 212.) 

3. INSURANCE—INSURED CANNOT ASSIGN WHEN RIGHT TO 
ASSIGN OR CHANGE BENEFICIARY NOT RESERVED; IN- 
SURED UNDER POLICY RESERVING RIGHT TO ASSIGN 
MAY ASSIGN IT TO CREDITOR THOUGH WIFE IS BENE- 
FICIARY. 

Where in an ordinary life insurance policy no power is reserved to the 
insured to change the beneficiary or to assign the same, the beneficiary, upon 
the issuance of the policy acquires a vested interest therein, and the in- 
sured cannot assign the policy to another; but where the policy expressly 
provides that the insured, without the consent of the beneficiary, may, at 
any time, by special agreement with the insurer, or in accordance with the 
terms of the policy, assign the same, the insured can lawfully assign the 
policy to his creditor to secure his debt, although the designated beneficiary 
may be-his wife. 

(For other cases, see Insurance, Dec. Dig. § 205.) 


4. INSURANCE — ASSIGNMENT CONSENTED TO BY INSURER 
NOT INVALIDATED BECAUSE FORMAL MEMORANDUM OF 
CONSENT NOT ATTACHED UNTIL AFTER INSURED’S 
DEATH. 


Where the insurer consents to such assignment. during the life of the 
insured, the assignment is not rendered invalid because the company does 
not attach to the policy is formal, written memorandum of consent until 
after the death of the insured. 

(For other cases, see Insurance, Dec. Dig. § 207[2].) 

5. INSURANCE—INSURED OR BENEFICIARY CANNOT TAKE 
ADVANTAGE OF INSURER’S NONCONSENT TO ASSIGN- 
MENT OR FAILURE TO ATTACH MEMORANDUM OF CON- 
SENT. 


Neither the assignor nor the beneficiary can take advantage of the fail- 
ure of the insurer to consent to such assignment, and of its neglect to at- 
tach such memorandum of its consent to the policy during the life of the 
insured, 

(For other cases, see Insurance, Dec. Dig. § 207[2].) 

Error from Superior Court, Lincoln County; E. T. Shurley, Judge 

Suit by F. E. Kelley against the Farmers’ State Bank. Judgment for 
plaintiff, and defendant brings error. Reversed. 


C. J. Perryman, of Lincolnton, for plaintiff in error. 

Homer Legg, of Lincolnton, and Colley & Colley, of Washington, Ga., 
for defendant in error. 

Hines, J. A husband took out a policy of insurance on his life in the 
Inter-Southern Life Insurance Co., payable to his wife, as “beneficiary by 
revocable designation,” upon receipt of due proof of the death of the in- 
sured. The policy contained the provision that when the right of revocation 
had been reserved, or in case of death of any beneficiary under either a 
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revocable or irrevocable designation, the insured, if there were no existing 
assignment of the policy made as therein provided, might, while the policy 
was in force and subject to the company’s rules governing the designation 
of beneficiaries, designate a new beneficiary, with or without the right of 
revocation, and that every change of beneficiary must be made by written 
notice to the company, and would take effect only upon indorsement upon 
the policy by the company. The policy further provided that: 


“Without the consent of the beneficiary the insured may at any time, 
by special agreement with the company, or in accordance with the terms 
of the policy, surrender this policy for cancellation or have insurance there- 
under terminated, or assign the policy or accept loans thereon, and, at his 
option, receive every benefit, exercise every right, and enjoy every privilege 
conferred by its terms upon the insured.” 

On January 4, 1922, the company wrote the Farmers’ State Bank a 
letter in which the former stated that it had. been unavoidably delayed in 
replying to the letter of the bank of December 16, 1921; that it noted the 
insured’s desire to assign to the bank this policy as collateral security for a 
loan; that it was inclosing its regular assignment forms, which should be 
filled in, signed by the insured and his wife, and both signatures acknowl- 
edged before a notary public, and in which letter the company requested 
the return of both blanks thus executed to its home office at Louisville, 
Ky., when the assignment would be noted on its records, and one copy at- 
tached to the policy which would be promptly returned to the bank. On 
January 9, 1922, the insured and his wife assigned and transferred this 
policy to the bank, except the loan and surrender values, the right to which 
should be exercised by the assignors, and the bank jointly. The policy and 
this assignment were received by the company at its home office on January 
12, 1922. The policy and the assignment in duplicate were mailed to the 
company by the bank on January 10, 1922. On January 19, 1922, the com- 
pany attached its written consent to said assignment. The insured died on 
January 15, 1922. The wife filed her petition for a cancellation of this 
assignment, and alleged that on January 6, 1922, her husband was indebted 
to the Farmers’ State Bank in the sum of about $585; that the bank pro- 
cured said assignment to secure said debt; that there was no other con- 
sideration for said assignment; and that at the time of said assignment her 
husband was in his last illness, by reason of which his mind had become 
impaired and deranged, and he was mentally incapable of transacting busi- 
ness and of understanding the nature and consequences of his act in making 
such assignment. She prayed for cancellation of said assignment. The 
defendant demurred to this petition, on the ground that it set forth no 
cause of action, either legal or equitable. The court overruled the demurrer, 
and error is assigned on this judgment. The case proceeded to trial, and the 
facts hereinbefore stated were proved. There was no evidence introduced 
on the trial showing that the husband was mentally incapable of executing 
the assignment of this policy to the bank, At the conclusion of the evi- 
dence the court directed a verdict for the plaintiff, on the ground that the 
bank could not hold this policy under this assignment. Error is assigned 
by the bank upon the direction of this verdict. 


[1,2] 1. The court did not err in overruling the demurrer to the peti- 
tion. The plaintiff, who was the wife of the insured, was designated in 
policy as “beneficiary by revocable designation.” As the insured had not 
named another as beneficiary in in her place, if he had failed to make a 
valid assignment of the policy to the bank, the wife, on his death, would 
be entitled to the proceeds of the policy. If the assignment made by the 
insured and the plaintiff to the bank was invalid and void because the 
insured was mentally incapable of making the assignment, then the as- 
the debt of the husband it was null and void. Civil Code 1910, §§ 2993, 3007; 
Rountree v. Rentfroe, 139 Ga. 290. 77 S. E. 23; Union Cen. L. Ins. Co. v. 
Woods, 11 Ind. App. 335, 37 N. E. 180, 39 N. E. 205. Furthermore, she 
would not be estopped, because she had no interest in the policy with re- 
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spect to which she could contract. Hicks v. N. W. Mut. L. Ins. Co., 166 
Iowa, 532, 147 N. W. 883, L. R. A. 1915A, 872. Being without authority 
to assign the policy to secure her husband’s debt, she would not be estoppea 
from asserting title to it by having joined with her husband in its assign- 
ment to the bank. Humphrey v. Copeland, 54 Ga. 543; Chappell v. Boyd, 
61 Ga. 662; Windsor v. Bell, 61 Ga. 671 (1); Grant v. Miller, 107 Ga. 804, 
806, 33 S. E. 671. Accordingly the petition set forth a good cause of ac- 
tion, and was not subject to the demurrer, If the case had been proved 
as laid, the plaintiff would have been entitled to a verdict. 

[3-5] 2. But we are equally clear that the court erred in directing a 
verdict in favor of the plaintiff under the evidence. In an ordinary life 
insurance policy, where no power to change the beneficiary or to assign the 
policy is reserved to the insured therein the issuance of the policy confers 
a vested right in the person so named as beneficiary, and the insured can- 
not transfer such interest to any other person without the consent of such 
beneficiary. Perry v. Tweedy, 128 Ga. 402, 57 S. E. 782, 119 Am. St. Rep. 
393, 11 Ann. Cas. 46; Roberts v. Northwestern Nat. L. Ins. Co., 143 Ga. 
780, 85 S. E. 1043; Central Bank v. Hume, 128 U. S. 195, 9 Sup. Ct. 41, 
32 L. Ed. 370. The rule is different where a person who is a mere volun- 
teer beneficiary is named in a certificate issued by a mutual benefit so- 
ciety upon the life of one of its members. Royal Arcanum v. Riley, 
143 Ga. 25, 84 S. E. 428; Dell v. Varnedoe, 148 Ga. 91, 95 S. E. 977. It is 
also different where the insured names a beneficiary by revocable designa- 
tion, thus expressly reserving the right to change the beneficiary, or where 
the insured reserves the right to assign the policy. In either event the in- 
sured may assign the policy. In such event the beneficiary acquires no 
vested right or interest in the policy. Hopkins v. Hopkins, 92 Ky. 324, 17 S 
W. 864: Mente v. Townsend, 68 Ark. 391, 59, S. W. 41; Wirgman v. Miller, 
98 Ky. 620, 33 S. W. 937; Mutual L. Ins. Co. v. Twyman, 122 Ky. 513, 
92 S. W. 335, 97 S. W. 391, 121 Am, St. Rep. 471; Nally v. Nally, 
74 Ga. 669, 58 Am. Rep. 458; Ogletree v. Ogletree, 127 Ga. 232, 55 S. E. 
054: Griffith v. N. Y. L. Ins. Co., 101 Cal. 627, 36 Pac. 113, 40 Am. St. 
Rep. 96; Ellis v. Fidelity, etc., Co., 163 Iowa, 713, 144 N. W. 574, L. R. A. 
1915A, 109; Hicks v. N. W. Mut. L. Ins. Co., supra. In Ogletree v. Ogle- 
tree. supra, this court said: 

“The contract may reserve to the insured the right to change the bene- 
ficiary at will; and, when this is done, the nominated beneficiary acquires 
no vested interest in the policy or its proceeds, and, until the death of the 
insured, was a mere expectancy.” 

In the policy under consideration, it is expressly provided that the in- 
sured without the consent of the beneficiary, may, at any time by special 
agreement with the company, or in accordance with the terms of the policy, 
surrender the policy for cancellation, or have the insurance thereunder 
terminated, or assign the policy, or accept loans thereon, and at his option 
receive every benefit, exercise every right, and enjov every privilege con- 
ferred by its terms upon the insured. Under these broad powers, the wife 
of the insured had no vested interest in this policy, or its proceeds, and 
until the death of the insured had a mere expectancy; and the husband 
could, at any time in accordance with the terms of the policy, assign the 
policy, without the consent of the wife, to the bank to secure his indebted- 
ness to it. Before the death of the insured the insurer consented to this 
assignment, On January 4, 1922, the company wrote the bank a letter in 
which it acknowledged the receipt of a letter from the latter stating that the 
insured desired to assign this policy to the bank as collateral security for a 
loan. The company sent the bank its regular assignment forms, with the 
request that they should be filled in, signed by the insured and his wife, 
and both signatures acknowledged before a notary public. In this letter 
the company further requested the return of both blanks thus executed to 
its home office, and wrote the bank that the assignment would be noted on 
its records, and that one copy, attached to the policv. would he promntly 
returned to the bank. On January 9, 1922, the assignment was executed 
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by the insured and his wife. The policy and .this assignment were mailed 
to the company, and received by it at its home office on January 12, 1922. 
The insured died on January 15, 1922. By neglect of the company, its 
written memorandum consenting to the assignment was not attached to the 
policy until January 19, 1922, four days after the death of the insured; 
but, as the company had previously consented to the assignment, this neglect 
would not avoid the assignment. The assignors cannot take advantage or 
this neglect on the part of the company to defeat the assignment. Even a 
stipulation in the policy against the assignment could be taken advantage 
of only by the insurer, and does not enable the assignor to avoid the as- 
signment. Spencer v. Myers, 150 N. Y. 269, 44 N. E. 942, 34 L. R. A. 175, 
55 Am. St. Rep. 675. 

[6] So this assignment to the bank was valid, and entitled the bank 
to the proceeds of this policy, if the insured was not mentally incapable 
of making the assignment. There being no evidence introduced by the 
plaintiff to establish the allegation in her petition that the insured was men- 
tally incapable of executing the assignment, the validity thereof remains 
unimpeached. The plaintiff having failed to establish the allegation of the 
mental incapacity of the insured, she failed to make out her case, and the 
court erred in directing a verdict in her behalf. 

There is nothing to the contrary of what is ruled above in the cases 
relied on by counsel for the plaintiff. In Smith v. Head, 75 Ga. 755, the 
court held that where the husband took out a policy of life insurance in 
which his wife was named as beneficiary it became her property. and if 
she transferred it to a creditor of her husband to secure his debt such 
transfer was void. Civil Code 1910, § 2498. The right of the husband to 
assign the policy was not involved in that case. In Perry v. Tweedy, 128 
Ga. 402, 57 S. E. 782, 119 Am. St. Rep. 393, 11 Ann. Cas. 46, it does not 
appear that the husband reserved in the policy the right to change the 
beneficiary therein, or to assign the policy. Besides, that case did not deal 
in any way with the right of the husband to assign the policy to one of 
his creditors as security for a debt. In Thomas v. Met. L. Ins. Co., 144 
Ga. 367, 87 S. E. 303, there was the express provision that if the policy 
was asigned except by indorsement thereon signed by the secretary of the 
company the policy should be void. There was no such provision in the 
policy involved in this case. 

Judgment reversed. 

All the Justices concur. 


«>> ____ 


BENNETT, SupertnTENDENT oF BANKs, v. ROSBOROUGH ert at. 
(No. 3117.) 
(Supreme Court of Georgia. March 3, 1923.) 
116 Southeastern Reporter, 788. 
(Syllabus by the Court.) 

1. INSURANCE — WIFE NAMED AS BENEFICIARY ENTITLED 
TO PROCEEDS, THOUGH HUSBAND INSOLVENT AND 

PREMIUMS PAID WITH STOLEN MONEY. 


If a husband procures a policy of life insurance which names his wife 
as beneficiary and contains provisions which authorize the insured to change 
the beneficiary or assign the policy without limitation except the observ- 
ance of specified requirements as to the form of making such changes and 
assignments, and the insured dies without having changed the beneficiary 
or assigned the policy, the wife will be entitled to the money payable un- 
der the policy after the death of the insured, in a contest with a creditor of 
the husband, although at the time the insurance was obtained and the pre- 
miums paid the insured was insolvent and the premiums were paid with 
money stolen from the creditor. 

(For other cases, see Insurance, Dec. Dig. § 592.) 
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3. INSURANCE—TRUSTS—LETTER FROM INSURED TO BENE- 
FICIARY HELD NOT ASSIGNMENT OR CHANGE OF BENE- 
FICIARY AND NOT TO CREATE TRUST FOR CREDITORS. 

_ The allegations of the petition relied on to show (a) an assignment of 
the policy, (b) a change of beneficiary, and (c) the creation of an implied 
or constructive trust, were insufficient. 

(For other cases, see Insurance, Dec. Dig. §§ 209, 587; also Trusts, 
Dec. Dig. § 91.) 

Hines and Gilbert, JJ., dissenting. 

j ane from Superior Court, Richmond County; H. C. Hammond, 

udge. 

Action by T. R. Bennett, Superintendent of Banks, etc., against R. C. 
Rosborough and others. Judgment for defendants on demurrer, and plain- 
tiff brings error. Affirmed. 

Certain policies of life insurance were issued upon the life of Edward 
E. Rosborough. The beneficiary in one of them was the wife of the in- 
sured by formal assignment, and in the others the wife was originally 
named as beneficiary. The several policies contained provisions authorizing 
the insured to change the beneficiary by means as follows: 


(a) “By filing at the home office a written request on the company’s 
form therefor, duly acknowledged, accompanied by this policy, such change 
to take effect only upon the indorsement of the same_on the policy by the 
company.” 

(b) “By filing written notice thereof at the home office of the com 
pany, accompanied by the policy for suitable indorsement thereon. Such 
change shall take effect upon the indorsement of the same on the policy by 
the company, and not before.” 

(c) “By filing written notice thereof at the home office of the com- 
pany, accompanied by the policy for suitable endorsement thereon.” 


(d) “The insured . . . may change any beneficiary or contingent 
beneficiary not irrevocably designated. . . . No designation, direction, 


revocation, or change shall be effective unless duly made in writing and 
filed at the home office of the company (accompanied by the policy for 
suitable indorsement), prior to or at the time this policy shall become 
payable.” 

(e) “By filing written notice thereof at the home office of the com- 
pany. Such change shall take effect only upon its indorsement on the 
policy by the company in the lifetime of the insured.” 

(f) “By a written request, upon the society’s blank, filed at its home 
office; but such change shall take effect only upon the indorsement of the 
same hereon by the society.” 

(g) “By filing written notice thereof at the home office of the com- 
pany; and such change shall take place upon such filing, and not before.” 

The several policies also contained provisions authorizing the insured 
to assign the policy by means as follows: 

(a) “Any assignment . . . must be made in duplicate, and both 
documents sent to the home office, one to be retained by the company and 
one to be returned.” 

(b) “If this policy shall be assigned, the assignment must be in 
writing; and the company shall not be deemed to have knowledge of such 
assignment, unless the original or a duplicate thereof is filed at the home 
office of the company, and its receipt duly acknowledged.” 


(c) “No assignment . . ._ shall be binding upon the company 
until it be filed with the company at its said home office.” 
(d) “No assignment . . . shall be binding upon the company un- 


less it be filed with the company at its home office.” 

(e) No assignment will be “recognized until it has been duly filed 
with the company at its home office.” 

(f) “No assignment . . .. shall be binding upon the society unless 
in writing and until filed at its home office.” 
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(g) “Any assignment . . . shall be furnished to the company and 
a duplicate thereof attached hereto. No assignment shall impose any obli- 
gation on this company until the original thereof has been filed at the 
home office of the company.’ 

The insured was insolvent at the time the policies were issued, and he 
remained insolvent ever afterwards; but while so insolvent he paid the 
premiums on the insurance policies with money which ought to have been 
paid to his creditors, and in some instances he paid such premiums with 
money abstracted from the bank of which he was an officer. The day 
before he died, being heavily indebted to the bank, and contemplating 
death, he wrote his wife as follows: 

“I have life insurance amounting to $94,000. I wish and request that 
you will from such insurance pay Mr. Hatch [meaning A. S. Hatch] 
$2,500 I owe him, the Merchants’ Bank my portion of the debt of the 
American Ice Cream Company, for which Inman Curry and I are liable, 
retain $25,000, and pay over the balance to help pay the depositors of the 
Merchants’ Bank.” 

After the death of Rosborough, Rebecca C. Rosborough, the benefic- 
iary in the aforementioned policies of insurance, became temporary ad- 
ministratrix of his estate. T. R. Bennett, as superintendent of banks, in- 
stituted an action against the temporary administratrix in her official and 
individual character, and all of the insurance companies issuing the policies 
that were payable to the wife of the insured. The petition as amended 
alleged all that is stated above, and the following in substance: All of 
the policies contained express covenants to the effect that the assured had 
absolute right to change the beneticiary or assign the policy in accordance 
with provisions relating to those subjects (the material portions of which 
are hereinbefore quoted). The formal requirements as to change of bene- 
ficiary or assignment were intended only for the protection of the com- 
pany, and were not intended to limit the property of the insured in the 
policies. By reason “of the utter insolvency of the said assured at the 
time of his death, and for many years prior thereto, each and all of said 
policies of insurance, and all moneys owing thereunder, were before and 
at the death of the assured his property; and all moneys due and collectible 
thereunder since his death are tha property of his estate, subject to the 
payment of his creditors, and should be so collected and so applied.” If 
the insurance money payable under such policies was not property of the 
estate on account of the facts above stated, the writing contained in the 
letter was an assignment of all such policies of insurance to the bank, 
subject only to payment of the debts therein named and to the retention 
by Mrs. Rebecca C. Rosborough of the sum of $25,000, and should be 
given effect as an assignment: and if the writing was not such an assign- 
ment, it was, except as to $25,000 apportioned to Rebecca C. Rosborough a 
change of the beneficiaries in the insurance policies from Rebecca C. Ros- 
borough to Hatch and the Merchants’ Bank to the extent of $2,500 to 
Hatch and one-half of the debt of the American Ice Cream Company to 
the Merchants’ Bank, and the balance to the bank; and if the writing did 
not operate as an assignment or change of beneficiaries, then, considered in 
connection with the circumstances in which the premiums were paid and 
the source of payment, it created a trust in favor of the bank for the 
benefit of its creditors. During all the time the insurance policies were 
being paid for, the insured was insolvent, and all or a large portion of the 
premiums paid for such policies was paid out of money stolen by the 
insured from the bank: and thus a constructive trust arose in favor of 
the bank, .and the bank is entitled to the money collectible under such 
policies, as they were paid for out of the bank’s money. 

In an amendment to the petition it was alleged: 

“That the said Edward Eugene Rosborough was insolvent at the time 
that the first premium and each subsequent premium was paid bv him on 
each and all of said policies payable to Rebecca C. Rosborough:; that sata 
Merchants’ Bank was, at the time of the purchase of such policies by the 
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payment of such first and all subsequent premiums, a creditor of the said 
Rosborough to an amount in excess of the amounts payable and collectible 
under such policies; that such appropriation of moneys to the purchase of 
such policies containing the aforesaid provisions was, and was intended to 
be, a fraud on his creditors, and especially on such Merchants’ Bank, and 
such policies and the moneys owing thereunder were and are the property 
of such creditors and applicable to the payment of such creditors, and 
especially to your petitioner in charge of the affairs of such bank; and 
that the purchase of such policies and making them payable to Rebecca C. 
Rosborough, the wife of the assured, was an attempt to make a gift to his 
said wife while he was insolvent, and such attempted gift was void as 
against his creditors, and especially as against said bank and as against our 
petitioner in charge of its affairs; and such policies and the moneys payable 
thereunder are the property of the said creditors, and especially said bank 
and your petitioner in charge of its affairs, and are applicable to the payment 
of such creditors, and especially to your petitioner in charge of the affairs 
of such bank.” 

There were prayers for a receiver, for injunction, for decrees estab- 
lishing plaintiff's right to the money payable under the insurance policies, 
and at al! events a judgment for the amount of the bank’s money that was 
used in paying the insurance premiums. 


Mrs. Rosborough and certain of the insurance companies filed general 
and special demurrers to the petition. Among the reasons why the petition 
did not allege a cause of action at law or in equity, it was specifically 
contended that the petition showed on its face (a) that there was no 
assignment of the policies, (b) no change of beneficiary, (c) no creation 
of a constructive or implied trust, and, further, that it appeared from 
the petition that Mrs. Rosborough was entitled to the proceeds of the 
policies of insurance, and that the plaintiff had no interest therein. The 
seventeenth ground of demurrer was directed against paragraph 30 of the 
petition, which alleged that “all or a large portion” of the premiums paid 
for such insurance were paid out of money stolen from the bank. The 
ground of demurrer was that this paragraph “does not allege what insur- 
ance premiums were paid with money wrongfully taken from the bank.” 
The demurrer was filed January 28, 1922. On February 6th the plaintiff 
filed an amendment for the purpose of meeting the grounds of demurrer. 
Paragraph 6 of the amendment purported to amend paragraph 30 of the 
original petition, but did not allege more specifically what insurance prem- 
iums were paid with money wrongfully taken from the bank. On this 
subject the amendment alleged that the first premiums and all subsequent 
premiums paid in the purchase of such policies were paid for “entirely 
or largely” with moneys stolen from the Merchants’ Bank. After the 
allowance of the amendment, Mrs. Rosborough renewed her demurrer upon 
all the grounds therein taken, and demurred specially to that part of para- 
graph 6 of the amendment above referred to. on the sround, among others, 
of indefiniteness. The demurrers were sustained and the plaintiff excepted. 

Barrett & Hull, of Augusta, for plaintiff in error. 

W. Inman Curry, Cumming & Harper, Callaway & Howard, Pierce 
Bros. and W. K. Miller, all of Augusta, and Little, Powell, Smith & Gold- 
stein and Rosser, Slaton & Hopkins, all of Atlanta, for defendants in 
error. 

ATKINSON, J. [1] 1. It is declared in the Civil Code, § 2498: 

“The assured may direct the money to be paid to his personal repre- 
sentative, or to his widow, or to his children, or to his assignee; and upon 
such direction given, and assented to by the insurer, no other person can 
defeat the same. But the assignment is good without such assent.” 

The principle of this section was applied in Smith v. Head, 75 Ga. 755. 
That was a case where a husband obtained a policy of life insurance 
which was payable to his wife. It was held that the policy was the prop- 
erty of the wife, and could not be subjected by creditors of the husband. 
In the third division of the opinion, after referring to the language of the 
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above-quoted statute, which was contained in the first and all subsequent 
Codes of this state, it was said: 

“This is too plain for argument. The assured directed the money 

paid to his wife. He made no change. No other person can. 
We conclude that in any view of the case, under our own law, the money 
is Mrs. Head’s; and we deem it unnecessary to follow counsel into the 
learning and elaboration of other points made upon text-books and adjudi- 
cations under other laws and by other courts. Nor is it necessary to go 
into the means the assured used to pay the premiums, or his solvency or 
insolvency, as affecting creditor’s rights, because our statute [the provision 
above quoted] allows no person to defeat the direction the assured gave 
to the payment, that is, to whom it should be made, at his death.” 

The case of Hubbard v. Turner, 93 Ga, 752, 20 S. E. 640, 30 L. R. A. 
593, was where a person took out a policy of insurance payable to his 
“heirs or assigns.” A contest arose between creditors of the assured and 
his heirs at law, over the fund derived from the policy. There was no 
evidence that the insured was insolvent when the po'icy was taken out or 
when the premiums were paid, or that any of the claims of the creditors 
existed at the time the premiums were paid. It was held that the heirs 
were entitled to the proceeds of the policy. In the course of the opinion 
it was said: 

“The proceeds of this policy were not, under the facts of this case, 
any part of the estate of the assured, and therefore, not subject to the 
claims of his creditors. Had any fraud, actual or constructive, been com- 
mitted by the assured upon their rights, either in taking out or keeping 
up the policy, they might be equitably entitled to follow and reclaim 
money which the assured had invested in the policy and which ought to 
have been used, or reserved for use, in satisfying their demands. No 
reference is here intended to the class of cases falling under section 2820 
of the Code [of 1882]. Where the assured directs the money due upon a 
policy to be paid to any of the persons designated in that section, even 
though he may be insolvent and use in paying premiums money to ‘which 
his creditors are equitably entitled, no person can defeat the policy. This 
is so because the laws so declares in express terms.” 

That decision announced two propositions: (1) That if the insured 
commits fraud, actual or constructive, upon his creditors, either in taking 
out or keeping up the insurance, the latter may be equitably entitled to 
follow up and claim money which the assured has invested in the policy. 
Where the assured directs the money due upon a policy to be paid to any 
of the persons designated in the statute, “even though he may be insol- 
vent, and uses, in paying premiums, money to which his creditors are 
equitably entitled,” the creditors cannot complain. While announcing the 
first proposition, whether or not it was necessary to a decision of the 
case or stated a sound principle of law, it was explained that such state- 
ment was not intended to refer to the class of cases falling under section 
2498 in the Code of 1910, above quoted. Under the law, where the benefici- 
ary is “the personal representative” or “the widow” or “the children” or 
“the assignee” of the insured, the money payable under the insurance 
policy must follow the direction pointed out in the policy, which is the 
contract of insurance under which the money is to be naid. Where the 
husband takes out a nolicy pavable to his wife and does not change the 
beneficiary, creditors of the husband cannot in this state, in a contest with 
the wife, take the money, even though premiums might have been paid 
at a time when the husband was insolvent or with money which had been 
stolen from the creditors. Whether or not this ruling comports with the 
weight of authority in other jurisdictions does not affect this case. The 
case is within the class specified in the Code section, and the widow is 
entitled to the money under the decisions of this court construing and apply- 
that provision of law. The request to review and overrule the decision 
in the case of Smith v. Head, 75 Ga. 755. is denied. 

{2] 2. Since pleadings are to be construed most strictly against the 
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pleader, even if an innocent beneficiary, who was not a party to any 
larceny or fraud perpetrated by the insured in obtaining money with which 
to pay premiums on the policy of insurance, he could in equity, under the 
statutes of this state, be compelled to reimburse out of money payable on 
such insurance the person so defrauded, allegations in a petition seeking 
such reimbursement. that “all or a large portion” of the money used in 
paying the premiums, or such money “entirely or largely,” was stolen, etc., 
were subject to special demurrer. Babcock Lumber Co. v. Johnson, 120 
Ga. 1030 (6), 48 S. E. 438; Fraser v. Smith & Kelly Co., 136 Ga. 18, 70 
S. E72. 

(3] 3. It was said in Smith v. Locomotive Engineers, etc., Insurance 
Ass’n, 138 Ga. 717, 76 S. E. 44: 

“A mutual benefit association may make reasonable regulations defin- 
ing the methods by which a member may change the beneficiary named in 
his benefit certificate; and when such regulations are made they become 
part of the contract, and the right to change can be exercised in no other 
way. 4 Cooley’s Briefs on Insurance, 3766. If, however, the insured has 
done substantially all that is required of him, or all that he is able to do, 
to effect a change of beneficiary, and all that remains to be done is minis- 
terial action of the association, the change will take effect though the details 
are not completed before the death of the insured. Ib. 3769; Nally v. Nally, 
74 Ga. 669 (58 Am. R, 458); Brown v. Dennis, 133 Ga. 791 (66 S. E. 
1080) ; Brown v. Dennis, 136 Ga. 300 (71 S. E. 421). Some affirmative act, 
however, on the part of the member to change the beneficiary is required ; 
his mere intention will not suffice to work a change of beneficiary. Nib- 
lack’s Accident Insurance & Benefit Societies, § 218; Freund v. Freund, 
218 Ill. 189 (75 N. E. 925, 109 Am. St. R. 283); 29 Cyc. 132-133.” 

Applying the law thus stated it was said: 


“It follows. that where a mutual benefit association issued a certificate 
to a member, in which his mother was designated as the beneficiary, it not 
appearing that the right of the member to change the beneficiary was 
restricted by statute, or anything in the charter or the by-laws, or in the 
certificate, nor that any method for changing the beneficiary was prescribed, 
the member at the time being an unmarried man, who subsequently married, 
and as an inducement thereto he agreed that if the woman would marry 
him she should be made the beneficiary in the certificate in place of the 
member’s mother; and where it appeared that the member never did any- 
thing to carry out such contemplated change of the beneficiary, but did 
promise from time to time to have the change made, and about two years 
after the marriage wrote his wife that he had written the association re- 
questing the change of beneficiary to be made, the beneficiary named in the 
certificate was, upon the death of the member entitled to the benefit fund 
due upon the certificate as against the widow of the member.” 

The several policies of insurance involved in: this case specify the 
manner in which change of beneficiaries might be made. There was no 
attempt to change the beneficiary from the wife to some one else, in any 
instance, by complying with the specified form or otherwise. It is con- 
tended that the letter had that effect, but that contention is not well founded. 
The letter did not designate any particular policies, or purport to assign 
the policies, hut was a statement by the insured having reference to a 
disposition of money that would be collectible on policies held by the 
insured after his death. If the money would be property of the insured, 
the letter would be testamentary in character and void for noncompliance 
with the requirements of the law with reference to the execution of wills. 
What has been said with reference to change of beneficiaries applies also 
to the contentions that, if the letter did not amount to a change of bene- 
ficiary, it amounted to an assignment of the policies; and that, if it did not 
amount to an assignment of the policies, its effect, considered in connection 
with the character of the policies and the circumstances of the payment of 
the premiums and source from which the money came to. pay the premiums, 
was to create an implied or constructive trust in the money collectible under 





Life] Bennett, Supt. of Banks, v. Rosborough et al. 885 


the policies for the payment of the creditors to the extent specified in the 
letter. In the circumstances there was no change of beneficiary, or assign- 
ment of the policies, or creation of a trust for the benefit of the creditors. 

[4] 4. The court did not ‘err in sustaining the demurrers to the 
petition. 

Judgment affirmed. 

All the Justices concur, except Hines and Gilbert, JJ., dissenting. 

Hines, J. I dissent from the opinion of the majority in this case. I 
cannot agree to the proposition that where a husband takes out a policy of 
life insurance, in which he names his wife as beneficiary, and dies without 
having charged the beneficiary or assigned the policy, “the wife will be 
entitled to the money payable under the policy after the death of the in- 
sured, in a contest with a creditor of the husband, although at the time 
the insurance was obtained and the premiums paid the insured was insol- 
vent and the premiums were paid with money stolen from the creditor.” 
The majority put their decision upon the Civil Code (1910), § 2498, Smith 
v. Head, 75 Ga. 755, and Hubbard v. Turner, 93 Ga. 752, 20 S. E. 640, 30 
L. R. A, 593. These authorities do not sustain the above doctrine. The 
Code section is as follows: 

“The assured may direct the money to be paid to his personal repre- 
sentative, or to his widow, or to his children, or to his assignee; and upon 
such direction given, and assented to by the insurer, no other person can 
defeat the same.” 

The meaning of this section does not justify the position taken by the 
court in this case. Its meaning is clear. When the insured takes out a 
policy of-life insurance and directs the money arising: therefrom at his 
death to be paid to his personal representative, his wife, his children, or to 
his assignee, and when such direction is given and assented to by the insurer, 
no other person can defeat the same by giving any otehr direction as to 
how such monev shall be paid. It does not mean that any person who may 
have an equitable interest in the proceeds of such policy cannot enforce the 
same against the beneficiary named therein. Persons who for any reason 
may have such equitable title or interest in such policy, or in its proceeds 
upon the death of the insured can enforce the same. This doctrine has 
been recognized by a long line of decisions of this court. 

In Nally v. Nally, 74 Ga. 669, 58 Am. Rep. 458, an unmarried man took 
out a policy of insurance on his life, naming his sister as beneficiary. The 
brother delivered the policy to the sister, and subsequently married, and as 
an inducement he agreed that if the woman would marry him she should be 
made beneficiary in said policy. When the next semi-annual premium fell 
due, the insured paid it on condition that the beneficiary should be changed 
from his sister to his wife. The officers of the insurance company agreed 
to attend to the matter, but overlooked it; and after the insured’s death, 
it was held that the wife was entitled to the proceeds of the policy, although 
the wife had never been substituted as beneficiary in place of the sister. The 
ruling in Nally v. Nally was followed in. Brown v. Dennis, 136 Ga. 300, 71 
S. E. 421, in Page v. Bell, 144 Ga. 650, 87 S. E. 887, and in Dell v. Varnedoe, 
148 Ga. 91, 95 S. E. 977. In the latter case a brother took out a benefit 
certificate in a mutual benefit association, in which his sister was designated 
as beneficiary. He afterwards married, and agreed with his wife that if she 
would pay out of her personal funds the premiums on this certificate as they 
fell due he would cause her to be named as beneficiary jin the policy with 
the right to collect the proceeds thereof upon his death; and where the in- 
sured, in accordance with the agreement, designated, by his indorsement 
entered upon the policy, his wife as the beneficiary therein, and caused his 
signature to be attested by the secretary of the local camp of said associa- 
tion and exhibited the same to his wife, but did not forward the policy to 
the association as required by its by-laws, so as to perfect the change of 
beneficiary, the wife in a contest with the sister over the insurance fund 
was, “upon the application of equitable principles, entitled to the fund.” 

We might multiply these decisions; but the above establish the doctrine 
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that when the insured directs that the proceeds of a policy of insurance on 
his life be paid to the beneficiary therein named, persons having equitable 
claims on the proceeds can enforce the same against the beneficiary named in 
the policy. The decisions of this court cited in the opinion of the majority 
do not sustain the principle announced by this court. The case of Smith v. 
Head, 75 Ga. 755, involved a controversy between the wife of the insured, 
who was named in the policy as beneficiary, and a creditor of the husband, 
to whom the wife had assigned the policy to secure a debt due by the hus- 
band to the assigned. It was held that the assignment was void. The 
rights of creditors of the husband to the proceeds were not involved. In 
Hubbard v. Turner, it was distinctly recognized that creditors might have 
the right to subject the proceeds of an insurance policy to the payment of 
their claims, after the husband had paid the premiums when he was insol- 
vent and while indebted to said creditors. 

The principle announced by this court cannot be the true law. If it 
were, one owning $100,000 worth of property and owing $75,000 of debts 
could convert his property into cash, invest the same in paid-up insurance, 
naming his wife as beneficiary, and the creditors of the husband could not 
subject the policy or its proceeds to the payment of their claims. If the 
doctrine announced by the majority is the true law, if a bank cashier were 
to steal $100,000 from a bank, invest it in paid-up insurance, and take out 
a policy in which his wife were named as beneficiary, the bank could not 
enforce its claim against the nolicy of the proceeds thereof and collect the 
same on the death of the insured. This doctrine, it seems to me, is wholly 
untenable. The overwhelming current of decisions in other jurisdictions 
declare it to be contrary to the true doctrine. 

For the above reasons, I am unable to agree to the conclusion reached 
by the majority. I am authorized to say that Gilbert, J., concurs in this 
dissent. 

——__—.- an 


SPROUSE v. SKINNER er av. (two cases). (Nos. 3295, 3296.) 
(Supreme Court of Georgia. Feb. 16, 1923.) 
116 Southeastern Reporter, 606. 
(Syllabus. by the Court.) 
INSURANCE -- ASSIGNMENT TO CREDITOR HELD TO VEST 

TITLE TO EXTENT OF DEBT. 

The life insurance policy under consideration in this case was payable 
to the executors, administrators, or assigns of the assured, and was as- 
signed by written transfer to a creditor of the assured, which assignment 
was in the following language: “For value received I hereby assign and 
transfer unto C. W. Skinner, of Waynesboro, Ga., so far as his interest shall 
appear, all my right, title, and interest in policy No. 14900, issued by the 
Reliance Life Insurance Company, of Pittsburgh, Pa., upon the life of 
David Y. Sprouse, of Waynesboro, Ga., and dated the 5th day of June, 
1908. Witness my hand and seal.” The assignee named in the writing was 
a creditor of the assured. Held, that the written assignment vests the title 
to the policy of insurance in the assignee; the interest of the latter therein 
being equal to the amount of the debt intended to be secured by the assign- 
ment of the policy. . 

(For other cases, see Insurance, Dec. Dig. § 222.) 

Error from Superior Court, Richmond County; H. C. Hammond, 
Judge. . 

Two actions between S. J. Sprouse, administratrix, and C. W. Skinner 
and others. Judgment for the latter, and the former brings error, Affirmed. 

The Reliance Life Insurance Company brought a petition for inter- 
pleader against Charles W. Skinner, creditor, holding an assignment of a 
policy of insurance issued by said company upon the life of David Y. 
Sprouse, and against Mrs. Sarah Jane Sprouse as administratrix, and as 
widow claiming a year’s support for herself and minor children of the 
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deceased insured. The case was tried upon an agreed statement of facts, 
and a judgment was rendered by the court awarding the funds of the 
policy to said Skinner, the creditor. 

On June 5, 1908, the insurance company issued to David Y. Sprouse its 
policy of insurance in the sum of $5,000, which by the terms thereof was 
made payable to the executors, administrators, or assigns of the assured. 
On July 3, 1908, the assured, being indebted to Charles W. Skinner in a 
sum-in excess of $5,000, for the purpose of securing the indebtedness, 
executed in duplicate a written transfer and assignment (upon printed forms 
furnished by the company) of the insurance policy to Skinner. The assign- 
ment reads as follows: 

“For value received I hereby assign and transfer unto C, W. Skinner, 
of Waynesboro, Ga., so far as his interest shall appear, all my right, title, 
and interest in policy No. 14900, issued by the Reliance Life Insurance 
Company, of Pittsburgh, Pa., upon the life of David Y. Sprouse, of 
Waynesboro, Ga., and dated the 5th day of June, 1908. Witness my hand 
and seal this 3d day of July, 1908. David Y. Sprouse. [Seal.]” 

This assignment was duly acknowledged before a notary public. Both 
copies were forwarded to the insurance company, and one copy was re- 
tained by the insurance company and the other copy returned either to 
Skinner or Sprouse, who attached it to the policy; and the policy, with 
the assignment attached, was delivered to Skinner as security for the 
indebtedness then due by Sprouse to him. Skinner retained the policy, 
together with the assignment, until after the death of Sprouse, and after 
the bringing of the petition for interpleader, when the same was deposited 
in the clerk’s office at the same time the funds were paid over by the in- 
surance company to the clerk under the order of the court in this case. 

On December 29, 1911, Sprouse liquidated his indebtedness to Skinner 
by executing and delivering his promissory note, under seal, for the principal 
sum of $6,531.85, it being written below the printed form of the note 
that “all security held, including insurance policy, is subject to this note.” 
Sprouse died intestate on October 6, 1921, with the insurance still in force. 
Satisfactory proofs of death, in accordance with the terms of the policy, 
were submitted to and accepted by the insurance company. The balance 
of the indebtedness due by Sprouse to Skinner, as represented by ‘the note 
and secured by the transfer of said policy, amounted, on January 1, 1922, 
to the sum of $7,081.66. After the death of the assured Mrs. Sarah Jane 
Sprouse, the widow, applied for a year’s support, and had set apart to her 
and to the minor children of the deceased $2,500 from the proceeds of the 
policy of insurance. She also applied for and obtained permanent letters 
of administration upon the estate of Sprouse, and she contended that $2,500 
of the proceeds of the insurance money should be paid over to her in 
settlement of the judgment for year’s support, and that the remaining 
$2,500 of insurance money should be paid to her as administratrix of the 
estate of the decedent, for the purpose of administration. Skinner insisted 
that, as he was the holder of title to the policy of insurance under the 
written transfer and assignment, and as the indebtedness due to him and 
secured by the transfer exceeded the amount thereof, the entire proceeds 
of the policy should be paid to him. The court sustained the position of 
Skinner and awarded him the entire proceeds of the policy. To this judg- 
ment Mrs. Sprouse excepted both as administratrix and as widow. ; 

Hamilton Phinizy and Sam F. Garlington, both of Augusta, for plain- 
tiff in error. 

Cumming & Harper and Callaway & Howard, all of Augusta, for 
defendants in error. 

Beck, P. J. (after stating the facts as above). The court below, to 
whom the case was submitted on the pleadings and agreed statement of 
facts, held and ruled that the assignment and transfer of the policy in- 
volved in this case by the assured to his creditor transferred title in the 
policy to the latter as security for the indebtedness due him; and there- 
after, it appearing that at the time of the death of Sprouse he was indebted 
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to Skinner in a sum in excess of $5,000, the amount of the face of the policy, 
the court held that the assignee or transferee of the policy was entitled 
to the entire proceeds thereof under the transfer and assignment, and 
rendered a judgment accordingly. To this judgment plaintiff in error 
excepted. We are of the opinion that the court properly construed the 
written assignment of the policy of insurance and gave it the effect which 
under the law and the facts of the case it should have been given. Section 
3653 of the Civil Code reads as follows: 

“All choses in action arising upon contract may be assigned so as to 
vest the title in the assignee, but he takes it, except negotiable securities, 
subject to the equities existing between the assignor and debtor at the time of 
the assignment, and until notice of the assignment is given to the person 
liable.” 

Section 2498 provides to whom the money due on a life insurance 
policy shall be paid, and reads as follows: 

“The assured may direct the money to be paid to his personal repre- 
sentative, or to his widow, or to his children, or to his assignee; and upon 
such direction given, and assented to by the insurer, no other person can 
defeat the same. But the assignment is good without such assent.” 

Under the first of these two sections, the policy of insurance may be so 
assigned as to vest title in the assignee, and under the other the assured is 
expressly given the right to make the money due on a policy payable to 
his assignee; and where the policy of insurance, as in the present case, is 
made payable to the executors, administrators, or assigns of the insured, a 
written assignment of such policy to the person having an insurable interest 
in the life of the insured passes the title to the assignee, where it appears, 
as in the present case, that it was intended to vest the title in the latter. 

In the case of Steele v. Gatlin, 115 Ga, 929, 42 S. E. 253, 59 L. R. A, 129, 
it was said: 

“(1) A policy of life insurance is a chose in action, even before the 
death of the insured. (2) To vest the legal title to a policy of life insur- 
ance in an assignee, it is essential that the assignment should be in writing.” 

In the body of the decision we find the following : 

“A policy of life insurance, being a chose in action arising upon a 
contract, may, under the provisions of our Code, be assigned so as to 
vest the title in the assignee. Civil Code, § 3077 [1910, § 3653]. But such 
assignment must be in writing. Turk v, Cook, 63 Ga. 681; Planters’ Bank 
v. Prater, 64 Ga. 613; Hartford Fire Ins. Co. v. Amos, 98 Ga. 533, 534, 
and cases cited. The Code provisions in reference to fire insurance are, 
wherever applicable, equally the law of life insurance. Civil Code, § 2117 
[1910, §2499]. In Saint Paul Ins. Co. v. Grocery Co., 113 Ga. 7&6, it was 
held that an assignment of a policv of fire insurance must be in writing. In 
the opinion Mr. Justice Fish says: ‘Civil Code, § 2089 [1910, § 2470], re- 
quires that a contract of fire insurance must be in writing. As an, assign- 
ment of an insurance policy with the assent of the company is a new contract 
of insurance between it and the assignee, it must, under the provisions of 
this section of the Code, be in writing.’ In the case of the Hartford Fire 
Ins. Co. v. Amos, supra, and in the case of National Fire Ins. Co. v. 
Grace, 106 Ga. 264, it was held that, in order to transfer the legal title to 
a policy of fire insurance, the assignment must be in writing. As the 
assignment of a policy of fire insurance, in order to be valid, must be in 
writing, so, under the provisions of our Code making the principles relat- 
ing to fire insurance, wherever applicable, apply equally to the law of life 
insurance, an assignment of a policy of life insurance must be in writing 
in order to vest the title in the person claiming to be the assignee.” 

See, in this connection, the case of Grenville v. Crawford, 13 Ga. 355. 
In the case of Atlanta Savings Bk. v. Downing, 122 Ga. 692. 51 S. E. 38, 
the right of an assignee of the life policy was involved. One Downing was 
an assignee. In the case it is said: 

“Tt is clear that Downing had legal title to the policies by virtue of his 
assignment. Liverpool Ins. Co. v. Ellington, 94 Ga. 785. Downing informed 
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the insurance company what was the extent of his interest in the policies. 
He had a right to control the amount due on the policies, and to be first 
reimbursed therefrom. He consequently had a right to direct the company 
to retain the amount due him, or’ pay over that sum to him, before the 
balance of the amount due on the policies was paid to Beach. . . . It 
was the plain duty of the bank, before making the loan to Beach, to make 
inquiry of Downing to see if he had been paid. Knowing that Downing 
had legal title te the policies under his assignment, it knew that Beach 
could assign to it only such interest in the policies as he had after Downing 
was paid.” 

Other cases supporting the rule laid down might be cited, but we do 
not think it necessary; for we look to the plain terms of the statute which 
we have quoted above as to the assignment of choses in action. We do not 
think that the fact that the company gave a form of assignment, where it 
was intended that the policy under the assignment should be merely as 
collateral security, could alter the effect of the language. Nor do we think 
that the words “so far as his interest shall appear” require a different con- 
struction of the assignment; for, though title to the policy passed, the 
creditor’s (transferee’s) only interest under the policy was to the extent 
of his debt; for, if the amount of the policy in this case had been greater 
than the debt which it was transferred to secure, the excess would have 
been paid over as provided in the policy. In the case of Morris v. Ga. Loan, 
etc., Co., 109 Ga. 12, 34 S. E. 378, 46 L. R. A. 506, it was said: 

“A creditor of a person having his life insured, who takes an assign- 
ment of the policy to secure his debt, is only entitled to retain, after collec- 
tion of the policy, such an amount as is sufficient to pay the debt together 
with all advances the creditor has made to keep the policy in force. If a 
balance remains, the payees named in the policy are entitled to receive it. 
Accordingly, where the amount of the debt is in issue, it must be ascer- 
tained, like any other question of fact, by the verdict of a jury.” 

See, also, 2 May on Ins., § 459; Exchange Bank of Macon v. Loh, 
104 Ga. 446, 31 S. E. 459, 44 L. R. A. 372, where other cases are cited lay- 
ing down the doctrine announced. 

We are of the opinion that the assignment as here written, which con- 
tains the words “so far as his interest shall appear,” has the same effect 
as a written transfer or assignment not containing these words. The law 
itself would have written this stipulation in the assignment. The written 
assignment of the policy involved in this case contains the words “assign 
and transfer . . . my right, title, and interest in,” etc.: and those 
words, in connection with the provision contained in section 3653 of the 
Code, that all choses in action arising upon contract may be assigned so 
as to pass the title to the assignee, are controlling in this case, and the 
judge below properly so held. 

The ruling made above is controlling in both of the cases stated above, 
and under it the judgment is affirmed. 

All the Justices concur. 


> ao 
PARTEN v. JEFFERSON STANDARD LIFE INS. CO. 


JEFFERSON STANDARD LIFE INS. CO. v. PARTEN. (Nos. 14042 
14060.) 
(Court of Appeals of Georgia, Division No. 1. May 15, 1923.) 
117 Southeastern Reporter, 772. 
(Syllabus by the Court.) 


1. INSURANCE—INSURER HELD NOT LIABLE ON TOTAL DIS- 
ABILITY TO PERFORM TRADE OR VOCATION, WHEN 
OTHER GAINFUL OCCUPATIONS OPEN TO INSURED. 


“A provision in an insurance policy that the insurer will pay a certain 
sum when the insured has become wholly disabled by bodily injuries, and 
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permanently, continuously, and wholly prevented thereby from pursuing 
any and all gainful occupations, will be construed as expressed, and the 
liability of the insurer thereunder will not be extended, so as to include a 
total disability of the insured ‘to perform his trade or vocation, when other 
oo occupations are still open to him.” Buckner v. Jefferson Standard 
ife Ins. Co., 172 N. C. 762, 90 S. E. 897. 
(For other cases, see Insurance, Dec. Dig. § 524.) 


Error from Superior Court, Turner County; R. Eve, Judge. 

Action by R. W. Parten against the Jefferson Standard Life Insurance 
Company, in which G. D. Parten, administrator, was substituted as plain- 
tiff. Judgment for defendant, and plaintiff brings error, and defendant 
brings a cross-bill of exceptions. Judgment affirmed, and cross-bill dis- 
missed. 

The Jefferson Standard Life Insurance Company issued to R. W. Par- 
ten a life insurance policy in which there was a collateral agreement to 
make to the insured certain payments stated in the policy in the event of 
his “total and permanent disability.” The insured was thrown from a 
mule which he was riding “resulting in the breaking of the bones in peti- 
tioner’s left leg between the knee and ankle.” After insured had brought 
suit on the policy to recover damages on account of said injury he died, 
and the suit was so amended as to proceed in the name of his administrator. 
To the petition both general and special demurrers were filed, among them 
a general demurrer which alleged that the petition set forth no cause of 
action, and a special demurrer to paragraph 7 of the petition which alleged 
that the allegations in said paragraph “are mere conclusions of the pleader.” 
An amendment to the petition was allowed after which an order was pas- 
sed sustaining the demurrers “on all the grounds general and special.’’ The 
petition was dismissed, and the plaintiff excepted. 

A. S. Bussey, of Cordele, and Adams & Hardy, of Ashburn, for plain- 
tiff in error. 

Pope & Bennet, of Albany, for defendant: 


BLoopwortH, J. (after stating the facts as above). [1] The portion 
of the policy upon which plaintiff relies for a recovery, and which is perti- 
nent to a determination of this case, is as follows: 

“Total and Permanent Disability—Upon receipt of due proof of the 
total and permanent blindness or deafness of the insured, or of the loss of 
both hands at or above the wrist; or of the loss of both feet at or above 
the ankle; or the loss of one limb and one eye; or the loss of one hand at 
or above the wrist and of one foot at or above the ankle; or that he has 
become wholly disabled by bodily injuries, loss of reason, or disease, and 
will be permanently, continuously, and wholly prevented thereby from pur- 
suing any and all gainful occupations, after one full annual payment shall 
have been made and before a default in the payment of any subsequent 
premium; Provided that such total and permanent disability shall occur be- 
fore the insured attains the age of sixty years. The company by indorse- 
ment in writing on this contract will, at the option of the insured,” etc 

Two options are named, and to recover the amount of one of these 
the suit was brought. The main question for determination is whether or 
not the petition shows that the plaintiff has become— 

“wholly disabled by bodily injuries. . . and will be permanently, 
continuously, and wholly prevented thereby from pursuing any and all 
gainful occupations.” 

In the application for this insurance it is stated that: 

“Any policy issued under this application shall be governed by the 
laws of the state of North Carolina.” 

In Missouri State Life Ins. Co. v. Lovelace, 1 Ga. App. 446 (3, 3-a), 
58 S. E. 93, it was held: 

“Parties are presumed to contract with reference to the place of the 
contract. If the contract is valid there, it is valid everywhere. The lex 
loci contractus controls as to the nature, construction, and interpretation of 
a contract. By comity, the laws of a sister state will be applied in the 
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enforcement of any contract to be performed in this state, so long as such 
laws do not conflict with the statutes, powers, or rights of this state, its 
well-settled public policy, or the public conscience.’ 

See Fountain v. Security Mutual Life Ins. Co., 20 Ga. App. 483, 93 
S. E. 118. 

In the case of Buckner v. Jefferson Standard Life Ins. Co., 172 N. C. 
762, 90 S. E. 897, the Supreme Court of North Carolina seems to have 
absolutely settled the principle involved in this case. The Buckner Case 
was one in which the plaintiff sued the same defendant as in this case on 
account of the loss of his left hand, which was cut off five inches above 
the wrist. In discussing the case Mr. Justice Brown said (172 N. C. 763, 
90 S. E. 897) : 

“It is manifest that plaintiff cannot recover for the loss of one hand, 
for the company contracts to pay only for the loss of both hands or the loss 
of one hand and one foot. In 1 Cyc., 272, it is said: ‘But where the policy 
provides for the payment of a certain sum for the “loss of one entire hand 
and one entire foot, or two entire hands or two entire feet,” it shows a 
distinct purpose to stipulate for the loss of two and not one limb, or part 
of two limbs, before a liability can accrue.’ Recognizing this, plaintiff 
claims ‘that he has become wholly disabled by bodily injuries, and will be 
permanently, continuously, and wholly prevented thereby from pursuing any 
and all gainful occupations,’ and bases his right to recover on that clause 
of the policy. If the policy contained an agreement to pay in case plaintiff 
was totally disabled from following his usual occupation (as was the con- 
tract in many of the adjudicated cases), we should hold that he is entitled 
to recover upon the facts of this case. But the evidence fails to disclose 
a total disability that will ‘permanently, continuously and wholly’ incapaci- 
tate plaintiff ‘from pursuing any and all gainful occupations.’ The authori- 
ties are practically unanimous that under the terms of this policy plaintiff 
cannot recover without showing a bodily injury that will incapacitate him 
not only from following his usual avocation of fireman, but also from pur- 
suing any other gainful occupation. The language is too plain and the 
meaning too unmistakable to permit an enlargement of the terms of the 
contract by construction. It is unfortunate for the plaintiff, but ‘it is so 
nominated in the bond.’ ” 

Applying the principle of the foregoing ruling to the facts of this 
case, it is clear that the petition does not show that the insured because 
of his injury became “wholly disabled” and was “wholly prevented thereby 
from pursuing any and all gainful occupations.” See Whitton v. American 
National Ins. Co., 17 Ga. App. 525, 87 S. E. 827. 

[2] It is true that the petition (par. 7) alleges that: 

“During the continuance of said policy of insurance, on September 6, 
1916, petitioner became wholly disabled by bodily injury, and will be per- 
manently, continuously, and wholly prevented thereby from pursuing any 
and all gainful occupations.’ 

However, this portion of the petition was demurred to as being a con- 
clusion of the pleader, and the demurrer was properly sustained in view of 
the paragraph of the petition which immediately follows, to wit: 

“That on the day and year last aforesaid, in said county, the said 
Robert Walter Parten was seriously injured by being thrown by a mule 
which he was then and there riding, upon the ground, with such force and 
violence as to cause the breaking of the bones in petitioner’s left leg be- 
tween the knee and ankle, and the injury thus caused to petitioner has 
failed to heal up, in that the bones so broken absolutely fail to unite; so 
that petitioner thereby has been rendered permanently, continuously and 
wholly crippled, it being necessary for petitioner to wear a brace upon his 
said broken leg, and to use crutches ora crutch and stick for the purpose 
of walking.” 

The loss of the use of a leg may prevent a person from a performance 
of the usual and necessary manual labor incident to farming “as a tenant 
or on shares,” “such as plowing, picking cotton, pulling fodder and corn, 
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driving, hauling, mowing, reaping, etc.” ; but he will not be ‘ “wholly pre- 
vented thereby from pursuing any and all gainful occupations.” It follows 
that the plaintiff's allegation that he became “wholly disabled” and “wholly 
prevented from pursuing any and all gainful occupations,’ was a mere 
conclusion which was directly contradicted by the facts. stated in the 
petition. 

The foregoing ruling is decisive of the case, and it is unnecessary te 
discuss all the grounds of the demurrer. The court did not err in sustaining 
the demurrer to the petition, and in dismissing it.’ 

Judgment on main bill of exceptions affirmed; cross-bill dismissed, 

Broyles, C. J., and Luke, J., concur. 

— = 
METROPOLITAN LIFE INS. CO. v. SHAW. (No. 13939.) 
(Court of Appeals of eae Division No. 1. April 10, 1923.) 
117 Southeastern Reporter, 106. 
(Syllabus by the Court.) 
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1. INSURANCE J ATERIAL. STATEMENT, 
YM ADE TO INDUC E ACCEPTANCE OF RISK, AVOIDS POL- 
ICY; STATEMENT THAT APPLICANT HAD NOT BEEN AT- 
TENDED BY PHYSICIAN HELD FRAUDULENT AND MA- 
TERIAL, AND MADE TO INDUCE ACCEPTANCE. 


Where a statement in an application for insurance is fraudulent and 
material, and is made to induce the acceptance of the risk, the policy or 
contract of insurance is void ab initio. 


(For other cases, see Isurance, Dec. Dig. §§ 256[2], 292.) 


(Additional Syllabus by Editorial Staff.) 
2. INSURANCF-—FAILURE TO ATTACH COPY OF APPLICATION 

DOES NOT PREVENT DEFENSE OF FRAUD. 

That correct copy of application is not attached to life insurance policy 
does not exclude the defense that policy was procured by fraud and mis- 
representation. 

(For other cases, see Insurance, Dec. Dig. § 262.) 

Error from City Court of La Grange; Duke Davis, Judge. 

Action by Sarah Shaw against the Metropolitan Life Insurance Com- 
pany. Judgment for plaintiff, and defendant brines error. Reversed. 

Arnold & Battle, of Columbus, and Lovejoy & Mayer, of La Grange, 
for plaintiff in error. 

J. T. Thomasson, of La Grange, for defendant in error. 

Luxe, J. On November 22, 1920, the Metropolitan Life Insurance 
Company insured the life of Oscar W. Shaw for $148; Mrs. Sarah Shaw, 
wife of the insured, being named as beneficiary. Shaw died July 6, 1921. 
The company refused payment, and Mrs. Shaw procured a verdict against 
it in the city court of La Grange. 

[1] Several questions are raised by the motion for new trial, but the 
controlling factor in this case, as we see it, is: Was the contract of insur- 
ance void ab initio because of fraud in its procurement? Defendant spe- 
cifically pleads that, as the basis of and inducement for the issuance of 
the policy, plaintiff falsely stated in his written application for insurance 
that at the time of said application and prior thereto the applicant was 
not suffering from pulmonary tuberculosis, was in sound health, and had 
not been under the care of any physician within two years prior to the 
making of his application. It further pleads that the applicant willfully 
withheld from the company information as to his health and physical con- 
dition, and that the policy itself contained a stipulation that it would be 
void if the insured before its date had been attended by a physician for any 
serious disease or complaint, or had any pulmonary disease. 

Dr. Rutland swore that he had treated Shaw for tuberculosis periodi- 
cally for four or five years prior to November, 1920 (the time of his 
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application), and diagnosed his case as tuberculosis, told him he had it, 
and that Shaw told him (Rutland) that he had been in a hospital in Atlanta, 
and that they had told him he had tuberculosis, and in his (Rutland’s) 
opinion Shaw had that disease in 1917, 1918, 1919, and 1920. The doctor 
stated also that Shaw was an ordinarily intelligent man. Dr. Lane swore 
that he attended Shaw professionally a few times during a period covering 
two or three years prior to November, 1920, and that Shaw told him, 
about two years prior to 1921, that he had been told that he had tuber- 
culosis, and he had been treated for it. Shaw also told the doctor that he 
had been taking cod liver oil, and asked him if that was as good as he 
could do. Dr. Thomas reached Shaw a few minutes after he died, and, 
from the fact that “his remains showed a tall, thin, emaciated individual 
with hemorrhages,” pronounced pulmonary hemorrhage from tuberculosis, 
as the cause of his death. Shaw’s wife and another non-expert witness, 
after giving sufficient facts to base their opinion upon, testified that in 
their opinion Shaw did not have tuberculosis. 

[2] The fact that a correct copy of the application is not attached to 

the policy— 
“does not exclude an insurance company from showing that the policy was 
procured by fraud and misrepresentation.” Johnson v. American Life In- 
surance Co., 134 Ga. 802, 68 S. E. 732. And “representations contained in 
the application, if-fraudulently made. may give to the insurance company 
the right to avoid the policy.” Southern Life Insurance Co. v. Logan, 9 
Ga. App. 503 (3). 71 S. E. 742. 

“Any verbal or written representations of facts by the insured to induce 
the acceptance of the risk, if material, must be true, or the policy is void.” 
Civil Code 1910, § 2480. “A material representation is one that would 
influence a prudent insurer in determining whether or not to accept the risk, 
or in fixing the amount of the premium in the event of such acceptance.” 
Empire Life Ins. Co. v. Jones, 14 Ga. App. 647 (2), 82 S. E. 62. “A 
failure to state a material fact, if not done fraudulently, does not void; 
but the willful concealment of such a fact, which would enhance the risk, 
will void the policy.” 

Section 2479 of the Civil Code provides that: 

“Every application for insurance must be made in the utmost good 
faith, and the representations contained in such application are considered 
as covenanted to be true by the applicant. Any variation by which the 
nature, or extent, or character of the risk is changed will void the poticy.” 

The application for insurance signed by Shaw stated that all the state- 
ments in parts A and C of the application were made by the insured to 
induce the company to issue the policy. Dr. Grant, the examining doctor, 
testified that he read over the questions in Section C to Shaw, and wrote 
his answers down, and that Shaw signed it in his presence. Section C 
contained the questions and answers concerning Shaw’s health, attendance 
by physicians, etc. Dr. Grant further swore: 

“Tf I had any intimation that he had tuberculosis, I think I would 
have examined him.” 

Mr. Coan swore that he was “head man” for the company in La Grange, 
that he was thoroughly familiar with the business methods of plaintiff in 
error, that the application was the only basis upon which the company had 
to issue the policv. and that, had the anplication contained the statement 
that Shaw was suffering from tuberculosis, or had said he had suffered 
with it. he (Coan) would not have sent it in. 

Whether Shaw actually had tubercu'osis it is not within our province 
to say. The preponderance of evidence indicates that he had. The uncon- 
tradicted evidence does show, however, that Shaw had been attended by a 
physician, who examined him, pronounced his case tuberculosis, told him 
so, and treated him for it. That Shaw had been treated for tuberculosis 
during the four or five years preceding the signing of his application would 
of itself surely be a fact that “would influence a prudent insurer in deter- 
mining whether or not to accept the risk.” The question in the application 
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as to attending physicians was not an idle one. The company had the right 
to know the name of the physician who attended Shaw, and have. the 
opportunity to ascertain such facts as that knowledge would naturally lead 
to. It is inconceivable that Shaw could have forgotten his treatment for so 
serious a disease. He was ordinarily intelligent. Shaw’s representation in 
his application that he had not been under the care of anv physician within 
two years prior to the date of his application was fraudulent, material, and 
made to induce the acceptance of the risk. See, in this connection, the case 
of Life Insurance Co. of Virginia v. Pate, 23 Ga. App. 232, 97 S, E. 874. 
The court erred in overruling the motion for a new trial. 

Judgment reversed. 

Broyles, C. J., and Bloodworth, J., concur. 


——__—~ oe 


BROWN vy. MUTUAL LIFE INS. CO. OF NEW YORK. (No. 13507.) 

(Court of Appeals of Georgia, Division No. 2. March 1, 1923.) 
116 Southeastern Reporter, 559. 
(Syllabus by the Court.) 

1, INSURANCE — FALSE STATEMENTS DO NOT AVOID POL- 
ICY, UNLESS MATERIAL; MATERIALITY OF FALSE 
STATEMENTS IS MATTER FOR JURY. 

Statements made in an application for life insurance will not, if false. 
void the policy issued thereon, unless such false statements were material 
and operated to change the nature of character of the risk. This materi- 
ality when not indisputably established by the evidence, is a matter for de- 
termination by a jury. Supreme Conclave, Knights of Damon, v. Wood, 
120 Ga. 328, 47 S. E. 940; AEtna Life Ins. Co. v. Moore, 231 U. S. 543, 
554, 34 Sup. Ct. 186, 58 L. Ed. 356; Southern States Life Ins. Co. v. Mor- 
ris, 24 Ga. App. 746, 102 S. E. 179; Empire Life Ins. Co. v. Jones, 14 Ga. 
App. 647(3), 82 S. E. 62; 7Etna Life Ins. Co. v. Conway, 11 Ga. App. 557, 

5 S. E. 915; Civ. Code 1910, §§ 2479, 2480, 2481, 2499. 

(For other cases, see Insurance, Dec. Dig. § 255, 668[6].) 

2. INSURANCE—INFORMATION GIVEN EXAMINING PHYSI- 
CIAN IS GIVEN INSURER; APPLICANT’S ANSWERS TO 
MEDICAL EXAMINER, IN CONFLICT WITH THOSE IN AP- 
PLICATION, MAY BE PROVED; STATEMENTS BY APPLI- 
CANT TO MEDICAL EXAMINER HELD RELEVANT. 

A physician designated by a life insurance company to examine appli- 
cunts for life insurance acts as an agent of the company in receiving an- 
swers to medical questions propounded to an applicant, and any information 
given to the physician in answer to such questions is information to the 
company, although such information did not appear in the application 
signed by the applicant, and the application contained answers giving in- 
formation to the contrary. Fair v. Metropolitan Life Ins. Co., 5 Ga. App. 
708, 63 S. E. 812; Insurance Co. v. Mahone, 21 Wall. 152, 22 L. Ed. 593. 
In an action upon the policy, the answers actually given by the application 
to the medical examiner, although in conflict with those contained in the 
written application signed by the applicant, may be placed in evidence by 
the testimony of one who heard them at the time they were made to the 
medical examiner. Where such statements by the applicant made to the 
medical examiner were to the effect that the applicant had had “malarial 
fever” about one year before the time of the application, and had been 
treated therefor by two physicians whom she named, who were other than 
the physicians whose names appear in th application as th only physicians 
who treated her. such statements to the medical examiner were relevant 
as evidence tending to establish information on the part of the insurance 
company affecting the materiality of the risk, and it was therefore error 
to exclude them from evidence. 

(For other cases, see Insurance, Dec. Dig. §§ 378[2], 664.) 
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3. INSURANCE—EVIDENCE OF DELIVERING AGENT’S KNOWL- 
EDGE OF FACTS NOT STATED IN APPLICATION HELD 
RELEVANT 
Where in such a suit the insurance company, in addition to the defense 

above stated, defended upon the ground that the applicant was not in good 

health at the time the policy was delivered, evidence that the agent of the 
company delivering the policy to the applicant had knowledge of facts stated 
above in paragraph 2 of the syllabus, which were not contained in the appli- 
cation, was relevant and material as showing that the company at the time 
of the delivery of the policy had knowledge of facts which put them upon 
notice that the risk was impaired at the time of the delivery of the policy, 
and the exclusion of this evidence was error. Johnson vy. A®tna Life Ins. 

Co., 123 Ga. 404, 51 S. E. 339, 107 Am. St. Rep. 92; Mechanics’, etc., Ins. Co. 

v. Mutual, etc., Ass’n, 98 Ga. 262, 25 S. E. 457. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

4. INSURANCE—APPLICANT’S STATEMENTS, IF FALSE, HELD 
TO CREATE ISSUE FOR JURY. 

Statements made by the applicant that the only diseases from which the 
applicant had suffered since childhood were one attack of “typhoid fever,” 
for a period | of 4 weeks, 20 years before the date of the application, and 
“nervousness” for a period of 3 weeks some time during the year prior to 
the date of the application, and that during the 5 years prior to the date of 
the application she had on a certain named date consulted only one physi- 
cian, whose name is given, will, if false and untrue, create an issue for de- 
termination by a jury, when taken in connection with the evidence errone- 
ously excluded and other relevant evidence in the case. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Error from Superior Court, Ben Hill County; O. T. Gower, Judge. 

Action by W. J. C. Brown, administrator, against the Mutual Life In- 
surance Company of New York. Judgment on a directed verdict for de- 
fendant, and plaintiff brings error. Reversed. 

A. J. & J. C. McDonald, of Fitzgerald, for plaintiff in error. 

Smith, Hammond & Smith, of Atlanta, and Quincey & Rice, of Ocilla, 
for defendant in error. 

STEPHENS, J. Judgment reversed. 

Jenkins, P. J., and Bell, J., concur. 

a 


ORANGE’S EX’RS v. MUTUAL BENEFIT LIFE INS. CO. OF NEW- 
ARK, N 


J 5 Be 
(Court of Appeals of Kentucky. May 29, 1923.) 
251 Southwestern Reporter, 204. 


INSURANCE—INSURED HELD NOT ENTITLED TO EXTENDED 
INSURANCE AFTER DEFAULT IN PAYMENT OF SECOND 
PREMIUM. 

Under the general rule of Mutual Benefit Insurance Companies to al- 
low the accumulation on a policy to be begun after the payment of the sec- 
ond year premium, and the provisions of a policy for the crediting of di- 
vidends after the second year premium was paid in, a policy holder in such 
company was not entitled to extended insurance after default in payment 
of his second premium, especially where the evidence showed that the first 
premium was not sufficient to meet the expenses of the policy up to the end 
of the first year. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Appeal from Circuit Court, Caldwell County. 

Action by B. C. Orange’s Executors against the Mutual Benefit Life 
Insurance Company of Newark, N. J. Judgment for defendant, and plain- 
tiffs appeal. Affirmed. 

Charles A. Pepper, of Princeton, and John G. Miller, of New York 
City, for appellants. 
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Wm. Marshall Bullitt, and W. Overton Harris, both of Louisville, and 
J. Elliott Baker, of Princeton, for appellee. 


Sampson, C. J. By this proceeding the executors of Barrett C. Orange 
seek to recover $2,000 upon a policy of life insurance issued to him on the 
8th of September, 1917, by appellees, Mutual Benefit Life Insurance Com- 
pany of Newark, N. J, The annual premium on the policy was $43.38, 
one-half of which amount the insured paid at its due date, and the balance 
was not paid until some time after it was due, but the policy was reinstated 
on its payment. This was the first year’s premium. When the second 
year’s premium became due the company notified the insured of the amount 
and due date, and asked remittance. Quite a lot of correspondence passed, 
but the insured did not pay the premium. He died on October 13, 1918, 
a little more than a month after his premium was due. 

It is admitted by appellants that the insured did not pay the premium 
when due, and, at the time of his death, he was in default, but the execu- 
tors insist that, inasmuch as the insured paid the premium of $43.38 due 
for the first year, there was a surplus to his credit more than sufficient to 
carry the policy from ‘the time the second premium was due until his 
death, which was less than two months. The company insists that the first 
and only premium paid, $43.38, was not sufficient even to meet the expenses 
of the policy up to the end of the first year, much less to afford a surplus 
in favor of the insured. To demonstrate this, it shows that it paid to the 
agent: A commission of $21.70; medical fee, $5; inspection fee, $1; general 
expense and taxes, $8.48; insured’s share of death losses under other poli- 
cies, $12.56; total $48.74—thus showing that the company on the first year’s 
insurance, lost something more than $4, This no doubt was occasioned by 
the large commissions paid by the company to the agent for securing the 
business. Aside from this, the terms of the policy under which the executors 
claim forbid a recovery. It is a general rule among mutual benefit insur- 
ance companies to allow the accumulation on a policy to begin after the pay- 
ment of the second year premium or at some subsequent period, but never 
on payment of first year premium. The insured’s policy provides: 

“Upon payment of the second year’s premium, and at the end of the 
second and of each subsequent policy year, this policy while in force will 
be credited with such dividends as may be apportioned by the directors, and 
such annual dividends will include the portion of the divisible surplus ac- 
cruing hereon. Dividends thus accredited will be paid in cash or at the 
option of the insured, will be applied either in reduction of premiums, or 
upon the addition or accelerative endowment plan.” 


On December 26, 1917, and while insured’s policy was in full force and 
effect, the board of directors of the company passed the following reesolu- 
tion: 

“Resolved: That there be and hereby is apportioned a sum sufficient 
to pay regular dividends for the year 1918 as computed bv the mathemati- 
cian in accordance with the resolution adopted November 14, 1917, to such 
participating policies as shall be in force on their anniversaries in 1918. 
In case of the premium paying policies said dividends shall be payable 
as the premium for the policy year beginning in 1918 shall be paid. In 
case of paid-up policies, said dividends shall be payable on the policy 
anniversaries in 1918. In case of policies issued in 1917, no dividends shall 
be payable, unless the second year’s premium on such policies shall be paid.” 


It, therefore, plainly appears that, by the terms of the contract, the in- 
sured was not entitled to be credited with dividends until after the payment 
of the second year’s premium. This premium not having been paid by the 
insured or any one for him, no dividends could be credited. As there were 
no dividends, this makes little difference. Had insured paid his second 
year’s premium and had lived a full year after October, 1918, the dividends 
which would have accumulated upon his policy would have been sufficient 
to have kept his policy in full force for such time upon his election so to 
apply the same. 
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The trial court having dismissed plaintiff’s petition, the judgment must 
be and is affirmed. 
Judgment affirmed. 
a os 


BROWN vy. FIDELITY MUT. LIFE INS. CO. 
(Court of Appeals of Kentucky. Jan. 26, 1923.) 
247 Southwestern Reporter, 47. 


2. INSURANCE — CONDUCT RESPECTING EARLIER POLICY 
WITHOUT EVIDENTIAL EFFECT ON QUESTION OF CUS- 
TOM OR PRACTICE. 


On the question of custom or practce with respect to accepting overdue 
premiums on a policy issued in place of an earlier surrendered policy, the 
conduct of the parties in respect to the surrendered policy had no evidential 
effect, as the second policy was a separate contract. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 


3. INSURANCE— ELEMENTS OF ESTOPPEL ON GROUND OF 
COURSE OF DEALING EXCUSING PROMPT PAYMENT 
STATED. 

While an insurance company may, by its course of dealing, waive its 
right to forfeit a policy for nonpayment of premiums within the time 
stipulated in the policy, it must be proved that there was a course of deal- 
ing in reference to the acceptance of overdue payments amounting to a 
custom or habit, that by reason thereof insured was iustified in believing 
that the insurer would not insist on a forfeiture, and believed he could 
postpone payment without risking a forfeiture, and that he acted on this 
belief, and therefore did not pay the premium at maturity. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

4, INSURANCE—FACTS HELD NOT TO SHOW COURSE OF 
DEALING PREVENTING FORFEITURE OF POLICY FOR 
NONPAYMENT OF PREMIUM. 

Under a policy providing that, if any premium was not paid within the 
days of grace, it should be void and could only be revived by presentation 
of a reinstatement certificate by insured while in good health, where only 
on a few occasions was payment of overdue premiums accepted without a 
certificate of health and a revival of the contract, and on those occasions 
the circumstances were exceptional in that, in every case, insured, before 
the expiration of the days of grace, had taken steps to pay the premium as 
by mailing a check, etc, there was no custom arising from a course of 
dealing preventing the insurer from forfeiting the policy for nonpayment 
of a premium within the time prescribed. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

5. INSURANCE—COURSE OF DEALING PERMITTING REIN- 
STATEMENT OF POLICY DID NOT AUTHORIZE RECOVERY, 
WHEN NO APPLICATION FOR REINSTATEMENT MADE. 
Assvming that a custom had been adopted of permittine a policy to be 

revived after it had lapsed for a nonpayment of premium upon presentation 
of a health certificate, and that unon anplication it would have been the in- 
surer’s duty to grant a reinstatement, a recovery on the policy was not au- 
thorized, where no application for reinstatement was made after forfeiture 
of the policy. 

(For other cases, see Insurance, Dec. Dig. § 354[2].) 

6. INSURANCE—FORFEITURE OF POLICY FOR NONPAYMENT 
OF PREMIUM NOT WRONGFUL, THOUGH: POLICY HAD 
BEEN LOST. . 

Where insured knew when a premium was due and was not prevented 
from paying it by the loss of his policy, and there was nothing in the 
policy suspending the payment of premiums in event of loss, and nothing 

57——Vol. LXI. 
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in his correspondence with the insurer concerning the loss from which he 
could reasonably infer that payment would not be required, pending his 
efforts to procure a copy, the cancellation of the policy for nonpayment of 
a premium within the time prescribed. by the policy was not wrongful. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Appeal from Circuit Court, Laurel County. 

Action by Grace H. Brown against the Fidelity Mutual Life Insurance 
Company. From a judgment for defendant, plaintiff appeals. Affirmed. 

George G. Brock. of London, and Henry P. Brown, for appellant. 

William Marshal! Bullitt, Bruce & Bullitt, and Grover G. Sales, all of 
Louisville, and Hazelwood & Johnson, of London, for appellee. 


MoorMAN, J. This is an appeal from the judgment of the Laurel cir- 
cuit court, dismissing the petition of appellant, Grace H. Brown, an equita- 
ble action filed by her to recover $2,000 on an insurance policy issued De- 
cember 31, 1903, by the Fidelity Mutual Life Insurance Company, on the 
life of her husband, W. L. Brown. 

On May 11, 1886, the predecessor of appellee issued its policy No. 
9673 for $2,000 on the life of W. L. Brown, for annual premium of $5, 
plus the payment of such assessments as might be required by the company 
to pay the death claims of its policy holders. That policy was carried for 
sixteen years at a total cost to the insured of $864.05. In 1903 it was sur- 
rendered, and appellee issued in the place of it a $2,000 yearly renewable 
term policy. The latter policy, 146439, contained a graduated scale of an- 
nual premiums ranging from $89.50 at 63 years of age to $318.58 at 80 years 
of age. Neither policy had any loan or cash surrender value or paid-up 
benefits, the purpose of both policies being to provide protection for the 
insured at the lowest possible premium rate. The second policy, which is 
the one involved here, contained the provisions: 

“If any premium be not paid when due, this policy shall be extended 
and remain in force for thirty days from due date, and if not then be paid 
with interest for the time taken at the rate of five per cent. per annum, or 
if any obligation given for premium will be dishonored or not paid when 
due without grace this policy shall be absolutely void, and all moneys paid 
hereon shall be forfeited to the company, and after said period of thirty 
days or nonpayment of such obligation, it can only be revived if the in- 
sured be in good health upon presentation of a reinstatement certificate 
signed by said insured, and upon the approval of the same by the president 
or the vice president and medical director, but not otherwise.” 

The days of grace were later extended by the company to 31. 

Brown paid the premiums on this policy, generally in quarterly in- 
stallments, from 1903 to November 1, 1912, the total amount paid being 
$1,092.73. He failed to pay the quarterly installment due February 1, 1913, 
and on March 4th, 31 days thereafter, the policy was forfeited. No effort 
was made by Mr. Brown to obtain a reinstatement of the po'icy. After 
his death on June 7, 1917, this action was instituted by his wife, the bene- 
ficiary, to recover the full amount of the insurance. 

The pleadings show the issuance of the two policies, the aggregate pay- 
ments made by Brown on each of them, and the cancellation of policy 
146439 on March 4, 1913, for failure to pay the quarterly premium due 
February 1, 1913. They present issues of fact (1) as to whether by its 
course of dealings with the insured the defendant had established a cus- 
tom of accepting premiums after their due dates without requiring a health 
certificate or a revival of the contract, whereby the insured was induced to 
believe, as a reasonable man, that the installment due February 1, 1913, 
would not be demanded on that date, but that he might pay it within a 
reasonable time thereafter; and (2) whethex defendant had waived the 
right to collect the premium due February 1, 1913, on or before the last 
day of grace, March 4, 1913, because the insured had lost his policy and 
had requested that defendant furnish him a copy of it, and also whether, by 
reason of that fact, defendant had caused the insured, as a reasonable man, 
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to believe that no payment of premiums would be required pending his ef- 
fort to procure a copy of the policy. On motion of plaintiff, a jury trial 
was allowed on these issues; and at the conclusion of the plaintiff's evidence 
the jury was directed to return a verdict for the defendant, and a judg- 
ment was rendered dismissing the petition. 

[1] It is the contention of plaintiff that the trial court erred in refusing 
to submit to the jury the 21 separate issues of. fact embraced in her motion, 
made after she had introduced her evidence and the court had indicated 
that defendant’s motion for a peremptory instruction would be sustained ; 
and also that it was error to direct a verdict for defendant on the two issues 
on trial before the jury. The first suggestion may be disposed of by say- 
ing that the 21 minor questions of fact upon which the plaintiff asked a 
jury trial were included in the two issues on which a jury trial was granted; 
and, that being true, it was manifestly proper to refuse separate hearings 
on the included questions. The second contention involves a question of 
fact. If sustainable at all, it is on the theory that the issues were exclu- 
sively legal, and there was sufficient evidence on behalf of plaintiff to sub- 
mit them to the jury. Assuming therefore, without deciding, that the ques- 
tions were purely legal and not cognizable concurrently in law or equity, 
we come to a consideration of the evidence with the view of ascertaining 
whether it was such as to require a submission of the issues to a jury. 

[2] The proof shows that the insured, on a number of occasions after 
taking out the second policy, did not pay the premium within the 31 days 
of grace allowed; and it also shows a similar practice on his part with ref- 
erence to the first policy. We do not, however, regard the conduct of the 
parties in respect to the first policy as having any evidential effect on the 
custom or practice in regard to the second policy, since the latter policy 
was a separate contract, and the custom as to extending the time of pay- 
ments of premiums thereon, if one existed, must be determined from the 
conduct of the parties in ref<rence to that contract and none other. As to 
that policy it is in evidence, as we have observed, that the insured frequently 
did not pay the premiums within the 31 days of grace allowed, but it ap- 
pears that in such instances it was exceptional when he was not required 
to apply for a reinstatement of the policy and to execute a health certificate. 
It is shown that on one occasion a check for a note was received within the 
time, but the check was postdated 10 days, and on another a note was not 
paid until one day after it was due, and in each case a health certificate was 
not required. On three or four occasions checks in payment of notes were 
accepted a day or two after the due dates of the notes, although in every 
case the check was mailed before the maturing date of the note. In those 
instances the company treated the payments as having been made as of 
the dates the checks were mailed, and the policy was not forfeited. All 
other payments were made on time or, when not so made, the insured was 
required to apply for a reinstatement of the policy and to execute a health 
certificate. The quarterly premium due November 1, 1912, was not paid 
within the 31 days, and the insured was required to make application for a 
revival of the policy and to sign a revival contract. 

On December 10, 1912, the insured asked the company for a loan of 
$500 on his policy. The request was declined on the ground that the policy 
was a yearly renewable policy, having no loan or other surrender value. 
Shortly thereafter the insured requested a copy of his policy 146439 and 
also of the old policy, stating that his copies had been burned or misplaced. 
Within a few days he wrote to the insurer, threatening to bring suit’ in 
the United States court to enforce a loan or obtain a paid-up policy. The 
company declined to send him a copy of the old policy, but offered to fur- 
ish a copy of policy 146439 upon his compliance with the usual proceedure 
adopted by the company of furnishing an affidavit showing that the policy 
had been lost or destroyed. This letter was written on Tannary 14, 1913. 
The next quarterly installment was due February Ist. On February 28th 
the insured forwarded the required affidavit. which was received by the 
company March 3d. On March 4th, after the expiration of the 31 days 
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of grace, the company wrote to Brown that the policy had been canceled, 
and in view of that fact a copy of it would not be sent to him. 

[3] It is said for plaintiff that forfeitures are odious to the law, and 
that an insurance company may, by its course of dealing with the insured, 
waive its right to forfeit a policy for the nonpayment of dues within the 
time stipulated in the policy. We do not dissent from the statement; it is 
the law. But the difficulty that the courts find is in applying it to the 
facts at hand. The rules for its application seems to. us to be correctly 
stated in 14 Ruling Case Law, § 361, where it is said: 

“To warrant a recovery where a premium is not paid when due, it is 
necessary to prove (1) the course of dealing between the insured and the 
insurer in reference to the acceptance of overdue payments amounting to a 
custom or habit: (2) that by reason of this course of dealing, the insured 
was justified in believing that the insurer would not insist on a forfeiture 
for failing to pay subsequent premiums; (3) that the insured believed he 
could postpone the nayment of premiums without risking a forfeiture; and 
(4) that he acted on this belief, and therefore did not pay the premium at its 
maturity.” 

[4] The question, therefore, is, Did the insurer by its course of dealing 
with the insured establish a custom of accepting payments of premiums 
after the expiration of the 31 days of grace and thereby induce the insured 
to believe that it would not forfeit the policy upon his failure to pay the 
premium within that time? The evidence on that subject shows, as we 
have pointed out, that only on a few occasions did the insurer accept the 
payment of overdue premiums without requiring a certificate of health and 
a revival of the contract of insurance; and furthermore, that the circum- 
stances of those acceptances were exceptional, in that in every instance the 
insured, before the expiration of the 31 days of grace, had taken steps to 
pay the premium. It is in proof that every time there was a forfeiture of 
the policy for the nonpayment of a premium, as on March 4, 1913, the in- 
sured applied for a reinstatement of the policy and furnished a health 
certificate. No such application was made and after March 4th. Hence 
there is not only no custom supporting his position in reference to the 
effect of the forfeiture of March 4th, but there is in fact no single prece- 
dent to sustain it. Besides an occasional indilgence under exceptional con- 
ditions cannot effect the establishment of a custom or abrogate the plain 
provisions of a contract. It therefore seems to us under this view of the 
evidence, that the insurer had not established a custom of accepting 
premiums after maturity dates without the requirement of health certifi- 
cates and a revival of the contract; and accordingly on that issue the trial 
court properly directed the jury to find for the defendant. 

[5] But it is said that for a number of years the company permitted 
the insured to revive his policy, after it had lapsed for non-payment of 
premiums, by permitting him to furnish a health certificate, approving it, 
and reinstating the policy, and on that ground the case should have gone 
to the jury. It may be conceded that the evidence is such as would au- 
thorize the finding of the existence of such a custom, if that were an 
issue in the case. But the difficulty confronting plaintiff is the question 
is not here, because the insured never requested a reinstatement of the 
policy after March 4, 1913. Assuming, therefore, that it would have been 
the duty of the insurer, upon application made for a reinstatement con- 
formable to the requirements of the policy, to consider the application and 
to reinstate the policy, it nevertheless was not its duty so to do, in the 
absence of an application therefor, and no such application was made, 

[6] It is insisted, however, that it was unnecessary to make such an 
application because the policy was wrongfully canceled. This contention 
is founded on the theory that the insured had advised the company that he 
had lost or misplaced his policy and was demanding that the company 
furnish him a copy, and, as a reasonable man, did not believe that he would 
be required to pay the next premium until he had obtained a copy of the 
policy. Undoubtedly the insured knew that a premium was due on February 
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1, 1913. There was no provision in the policy for the suspension of the 
payment of premiums, in the event that the insured lost his policy, and 
there is nothing in the record to indicate that the loss of the policy pre- 
vented or interfered with the payment of the premium due on February 
Ist. Neither have we been able to find anything in the correspondence be- 
tween the insured and the company from which he could reasonably infer 
that the payment of premiums would not be required pending his effort to 
procure a copy of the policy. If the policy had been wrongfully canceled, 
the insured would not have been required to tender the premium due on 
March 4, 1913, nor to make a tender of any other premiums thereafter, 
nor would it have been necessary for him to apply for a reinstatement of 
the policy. The numerous authorities cited by plaintiff on this point, in- 
cluding the Kentucky cases of Western & Southern Life Ins. Co. v. Giltnane, 
157 Ky. 275, 163 S. W. 192, and Inter-Southern Life Ins. Co. v. Duff 184 
Ky. 227, 211 S. W. 738, so hold. But they do not reach the question, for as 
we view the evidence the policy was not wrongly canceled, and conse- 
quently it was the duty of the insured, if he desired a reinstatement of it 
to make application therefor. Not having made such an application, the 
plaintiff will not be heard to say that a recovery should be had merely be- 
cause a custom existed by which the policy might have been reinstated. 
In discussing the question just deposed of, we have said there is nothing 
in this correspondence between the parties to the contract from which the 
insured could reasonably infer that, pending the negotiations for a cony of 
the policy, the payment of premiums would be suspended. We may add 
there is no evidence in the record from which the inference could be reas- 
onably drawn. It follows that there was no evidence for the jury on 
the second issue, and the directed verdict on that issue was also proper. 
The judgment is affirmed. 


—_—_—~o >a 


SOVEREIGN CAMP, W. O. W., v. LEITSCH. 
(Court of Appeals of Kentucky. Feb. 13, 1923.) 
247 Southwestern Reporter, 962. 
1. INSURANCE — ACCEPTANCE OF PREMIUMS ON BENEFTI- 


CIARY CERTIFICATE HELD WAIVER OF EXTRA PRE- 
MIUMS FOR ENGAGING IN HAZARDOUS OCCUPATION. 


In action on a fraternal beneficiary certificate taken out by a black- 
smith, who subsequently engaged in the hazardous occupation of electric 
lineman without paying increased premiums as required by the by-laws, 
that the Sovereign Camp received and accepted the premiums as originally 
assessed, after insured had notified the local clerk of his change of occu- 
pation, although less than the amount to which it was entitled, held a 
waiver of the payment of the extra fees, and with it right to suspend the 
member and to forfeit his certificate. 

(Fer other cases, see Insurance, Dec. Dig. § 755[3].) 

2, INSURANCE — DEDUCTION FROM FRATERNAL BENEFFI- 
CIARY CERTIFICATE OF UNPAID EXTRA PREMIUMS FOR 
ENGAGING IN HAZARDOUS OCCUPATION ALLOWABLE 
AFTER INSURED’S DEATH. 


Where a member of a beneficiary association engaged in a hazardous 
occupation without paying to the Sovereign Camp additional fees as re- 
quired by the by-laws, but such additional fees had been waived, neither 
the member nor his personal representatives were thereby relieved of the 
obligation to pay such extra premiums when demanded by the society; and, 
where such demand was not made until after the death of the member, the 
amount of such premiums should be set off against the face of the policy. 

(For other cases, see Insurance Dec. Dig. § 821.) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, 
Third Division. 
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Action by Agnes Marie Leitsch against the Sovereign Camp, Wood- 
men of the World. Judgment for plaintiff, and defendant appeals. Aif- 
firmed. 

L. D. Greene and R. L. Page, both of Louisville, for appellant. 

Selligman & Selligman and Alfred Selligman, all of Louisville, for 
appellee. 

Sampson, C. J. Sovereign Camp, Woodmen of the World, is a fra- 
ternal beneficiary association having subordinate lodges throughout the 
country, including one in Louisville named Cypress Camp, No. 64. On 
August 16, 1906, Henry Leitsch the deceased husband of appellee, Ag- 
nes Marie Leitsch, became a member of the Sovereign Camp, Woodmin 
of the ‘World, through Cypress Camp, No. 64, and said society issued and 
delivered to the said Henry Leitsch a _ benefit certificate whereby 
it undertook to pay to his father the sum of $1,000 as benefits in case ot 
the death of the insured, Henry Leitsch. Later another certificate was is- 
sued in lieu of the one above mentioned, in which latter cerificate the wife, 
appellee, Agnes Marie Leitsch, was made the beneficiary, and was such at 
the death of Henry Leitsch on February 16, 1919. She brought this action 
against the camp to recover $1,000 on the certificate of insurance, and the 
further sum of $100 provided for the erection of a monument to the grave 
of its members. The lower court, the facts being agreed, entered a judg- 
ment in accordance with the prayer of the petition, giving to the wife the 
full sum of $1,000, and adjudging that the camp should have a certain defi- 
nite time in which to erect a monument at the grave of the deceased, Henry 
Leitsch, and, in case it failed to do so, adjudged that it pay to the widow 
the sum of $100 in lieu of the said monument. From this judgment the 
society appeals. It insists that there are two outstanding questions in- 
volved in this cause: (a) Can a member of a fraternal insurance society 
change his occupation from a non-hazardous to a hazardous one in viola- 
tion of the constitution of the society, and without paying an increased 
rate of assessment, without impairing the right of the beneficiary to re- 
cover on the policy at the death of the insured? (b) What pronertio. ot 
the policy is recoverable when a member fails to pay the additional as- 
sessment levied by the society on a member engaged in a hazardous occu 
pation, and continues to pay the rate levied on members engaged in non 
hazardous occupations? The constitution and by-laws of the society con 
tained at the time of the issual of the benefit certificate to Leitsch, as well 
as at his death, a provision (section 43) reading in part: 

“Persons engaged in the following occupations, to wit, structural iron 
workers, circus riders and trapeze performers, conductors and brakemen 
on railway freight trains . . . electric linemen. . . . may be ad- 
mitted to membership if accepted by the sovereign physician, but their 
certificates shall not exceed two thousand dollars each and their rate of as- 
sessment shall be three dollars and sixty cents per annum for each one 
thousand dollars of- their beneficiary certificate in addition| to the regular 
rate while so engaged in such hazardous occupation. If a member engag 
in any of the occupations or businesses mentioned in this section, he shall 
within thirty days notify the clerk of this camp of such change of occu- 
pation, and while so engaged in such occupation shall pay on each monthly 
installment of assessment thirv cents for each.one thousand dollars of his 
beneficiary certificate, in addition to the regular rate. Any such member 
failing to notify the clerk and to make such payments as above provided, 
shall stand suspended and his beneficiary certificates be null and void.” 

The agreed statement of facts upon which the case was tried shows 
that Leitsch became a member of the societv in 1906, and continued from 
that date until his death as such member, paying his dues in the way and 
manner provided in the by-laws of the society; that the certificate entitled 
the beneficiary to $1,000 on the death of Leitsch: that in his said certificate, 
which was but a continuance of the first, his wife. Agnes Marie Leitsch, 
was beneficiary, and entitled to all rights under the certificate at the death 
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of Leitsch; that at the time of the issual of the policy Leitsch was a black- 
smith by occupation, but that in November, 1913, Leitsch changed his em- 
ployment from blacksmith to that of electric lineman in the service of the 
Louisville Railway Company, and continued at such employment until his 
death; that at that time August Bronger was the clerk of Cypress Camp, 
No. 64, Sovereign Camp, Woodmen of the World, to whom Leitsch was 
required to pay his dues; that it was the duty of August Bronger as clerk 
of said camp to collect premiums due by members upon their said policies, 
and to report to defendant Sovereign Camp, Woodmen of the World, any 
fact or circumstance which came to his knowledge affecting the said con- 
tracts of insurance; that on February 16, 1919, the insured, Henry Leitsch, 
died as the result of pneumonia; that his death was not caused directly or 
indirectly by the nature of his employment; that from the date of his 
admission to the society until his death he paid the usual and customary 
rate of premiums provided for by the society for persons of his age en- 
gaged in the occupation of blacksmith; that there was no, additional as- 
sessment made by the society on him or paid by him to the society, or de- 
manded of the insured bv said society, after the insured becamed engaged 
in the occupation of an electric lineman; that Leitsch did not pay 30 cents 
on each $1,000 of his certificate per month in addition to his regular rate, 
nor was any demand made of him for such payment, although the nature 
of his employment was known to the clerk of the Cypress Camp, No. 64; 
that the additional sum of 30 cents per month would have amounted to 
$23 in the period between the time of his acceptance of the hazardous em- 
ployment and the time of his death. 

It is the insistence of the appellant society that Leitsch had become sus- 
pended as a member of the society, and his benefit certificate had auto- 
matically become null and void, at the time he accepted the hazardous oc- 
cupation of an electric lineman in violation of section 43 of the constitu- 
tion of the society, for the reason that said section provides: 

“Any such member failing to notify the clerk and to make such pay- 
ment as above provided shall stand suspended and his beneficiary certificate 
be null and void.” 

While it is tacitly admitted that Leitsch notified he clerk of his new 
occupation, it does not appear that the clerk notified the Sovereign Camp, 
Woodmen of the World, as was his duty. While Leitsch was not injured 
in the hazardous occupation which he accepted after the certificate was 
issued to him, we think that he, as the insured, and the society as the in- 
surer, had the right and power to enter into a binding agreement whereby 
the acceptance of hazardous employment by the insured would automatically 
suspend his membership in the society and render his certificate null and 
void for a failure to comply with certain definite rules. It will be noted, 
however, that such suspension of membership and nullification of the cer- 
tificate could take place only on the failure of the member to notify the 
clerk of his change of occupation, and to make such other payments as 
were required by the constitution. The failure to make the payment alone 
did not void the certificate nor suspend the member, but the concurrence of 
the two facts—(a) failure to notify the clerk and (b) failure to pay the 
extra premiums—would suspend the member and render his certificate null 
and void. 

[1, 2] It is admitted that the society, through its agent. the clerk of 
Cypress Camp, No. 64, in Louisville, regularly received the premiums naid 
by Leitsch on his policy after he changed from the nonhazardous to a 
hazardous occupation, and after he had notified the clerk of the Cypress 
Camp, No. 64, that he had made such change. The constitution and bv- 
laws of the order required Leitsch to report to the said clerk and to pay 
his dues to the said clerk. He did both. The clerk as the agent of the 
Sovereign Camp received the information and the payments. The Sovereign 
Camp, by receiving and acceptine such premiums, although less than the 
amount to which it was entitled, tacitly waived the payment of the extra 
fee of 30 cents per month to which it was entitled, and it waived, as it 
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had the right to do, the suspension of Leitsch as a member of the society 
and the forfeiture of his certificate. This did not, however, relieve Leitsch 
or his personal representative from the duty and obligation to pay the 
said extra premiums when demanded by the society. As the demand was 
not made for the extra fee until after the death of Leitsch, the principal 
sum named in the face of the policv should have been credited by the to- 
tal of said extra premiums, plus interest. 

For the reasons indicated, the judgment is affirmed. 

Judgment affirmed. 

ie 


SCHROEDER v. AMALGAMATED ASS’N OF STREET & ELEC- 
TRIC RY. EMPLOYEES OF AMERICA. 


In RE SCHROEDER. (No. 25276.) 
(Supreme Court of Louisiana. Dec. 29, 1922. Rehearing Denied Jan. 27, 
1923. 


95 Southern Reporter, 389. 


(Syllabus by Editorial Staff.) 
1. INSURANCE — PROVISION OF CHARTER EXCLUDING LIA- 
BILITY FOR DEATH WHILE ON DUTY AS “SOLDIER” DID 
NOT INCLUDE PERSON ENLISTED IN NAVY. 


Provision of charter of benefit insurance association excluding liability 
for death while on duty as a “soldier” did not apply to one enlisted in the 
navy, especially where the hazardous occupation had nothing to do with 
his death. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Soldier.) 

2 INSURANCE — PROVISION OF CHARTER EXCLUDING LIA- 

BILITY FOR DEATH OF SOLDIER NOT ENTITLED TO LIB- 

ERAL CONSTRUCTION. 


Provision of charter of benefit insurance association excluding liability 
for death or disability caused while on duty as a soldier, being a special ex- 
emption from liability written by the association for its own protection, 
was not entitled to a liberal construction. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


3. INSURANCE—RESOLUTION OF ASSOCIATION HELD NOT A 
CONSTRUCTION OF CHARTER AS EXCLUDING LIABILITY 
FOR DEATH IN NAVY. 


A resolution adopted by a convention of a benefit insurance association, 
whose charter excluded liability for death while on duty as a soldier, pro- 
viding that members would be placed in good standing upon their return 
from war service, liability for benefits to be governed by provision of Con- 
stitution, that during such service they should be nonbeneficial, did not 
amount to a construction of the charter as exempting the association from 
liability for death of a member while enlisted in the navy. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


Action by Francis J. Schroeder against the Amalgamated Association 
of Street & Electric Railway Employees of America. A judgment for 
plaintiff was reversed by the Court of Appeal, and plaintiff applies for cer- 
tiorari or writ of review. Judgment of the Court of Appeal annulled, and 
judgment of the Civil District Court reinstated and affirmed. 

George J. Untereiner, of New Orleans, for relator. 

Wm. H. Byrnes, Jr., of New Orleans, for defendant 

O’Nett, J. The question presented is whether. a clause in the charter 
of the defendant association, exempting the association from liability for a 
death benefit for the death “of a member whose death or disability has 
been caused while on duty as a soldier,” is applicable to the case of a mem- 
ber who died while serving in the United States navy. In other words, 
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does the term “soldier,” according to the context of the exemption, mean a 
man enlisted in the navy, as well as a man enlisted in the army? 

Plaintiff’s brother, Clarence E. Schroeder, while a member of the de- 
fendant association, enlisted in the United States Navy and died in the 
service on the 18th of January, 1918. His death was caused by appendi- 
citis. It is not disputed that plaintiff is entitled to the so-called death 
benefit allowed by the association, unless the association is exempt from 
liability by the provision of the charter reading as follows, viz.: 

“No death or disability claim shall be allowed or paid to a member, or 
any beneficiary of a member, whose death or disability has been caused while 
on duty as a soldier, volunteer militiaman, policeman, or city fireman.” 


The civil district court gave judgment in favor of plaintiff, maintaining 
the word “soldier” did not mean a person enlisted in the navy. The Court 
of Appeal reversed the judgment; and the case is before us on a writ of 
review. 

[1, 2] We agree with the judge of the civil district court that the 
term “soldier” has reference to the army, not the navy. The clause in 
which the word appears, being a special exemption from liability, written 
by the association, for its own protection, is not entitled to a liberal con- 
struction. To infer that the association intended that the word “soldier ’ 
should have a broader meaning than it has in ordinary parlance, or to 
infer that the association accidentally omitted from the list of hazardous 
occupations service in the navy, would be meré conjecture on our part. It 
would not do to base such’ an inference upon the idea that enlistment in 
the navy is as hazardous as enlistment in the army, because the hazardous 
occupation in this case had nothing whatever to do with the man’s death. 
The only ruling that has been cited directly in point is the decision of the 
Supreme Court of Iowa, in Abraham v. Bartlett, 18 Iowa, 573, where it was 
decided that a statute exempting from seizure “any property of any soldiers 
in the actual military service of the United States,” did not exempt the 
property of a master of a warship in the actual naval service of the United 
States. 

[3] It is argued that the association itself, in a resolution adopted by a 
convention held in Providence, R. I., in September, 1918, after Clarence E. 
Schroeder had enlisted in the United States navy, construed the provision 
of the charter in question as exempting the association from liability for 
the death of a member while enlisted in the navv. But we do not find it 
so. The pertinent part of the resolution is as follows, viz.: 

“That the International Association shall assume the back per capita 
and place the members in good standing in respect to death, disability and 
old age benefits upon their return from war service; liability of the 
association for said benefits to be governed by that section of the constitu- 
tion that provides that during said service said members shall be nonbene- 
ficial.” 

The resolution merely exempted from the payment per canita dues or 
taxes the members who were engaged in war service. The expression in 
the resolution, “liability of the association for said benefits to be governed 
by that section of the constitution that provides that during said service 
said members shall be nonbeneficial.” was an acknowlédgment that there 
was a liability; except in so far as the association was exempt from the 
liability by the section referred to; that is, except as to soldiers. 

It is suggested by one of the judges of the Court ‘of Appeals in a 
dissenting opinion, that the judgment of that court is null because after a 
rehearing was granted, the decree was reinstated by the concurrence of 
only two judges, one of whom had not heard the argument on rehearing. 
We refrain from expressing an opinon on that question, because the re- 
oe _ not complain of the matter, preferring to have the case disposed 
of finally. 

The judgment of the Court of Appeal is annulled, and the judgment 
of the civil district court is reinstated and affirmed as the final judgment of 
this court; the defendant is to pay all costs. 
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CUNNINGHAM v. PENN MUT. LIFE INS. CO. OF PHILADEL- 
PHIA, PA. (No. 23761.) 


(Supreme Court of Louisiana. Nov. 27, 1922. Rehearing Denied 
January 27, 1923.) 
95 Southern Reporter, 110. 


(Syllabus by Editorial Staff.) 

1. INSURANCE—UNTRUE ANSWERS AS TO ATTENDANCE OF 
PHYSICIAN NOT NECESSARILY FRAUDULENT. 

Answers to questions in life insurance application as to when applicant 
was last attended by a physician, and the disease for which he was attended. 
etc., may be knowingly untrue, and yet not fraudulent, as the applicant may, 
in good faith, have not considered the facts of sufficient importance to 
report, especially in view of the law that inconsequential illness does not 
have to be disclosed, though occasioning the attendance of a physician. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

2. INSURANCE—ANSWER NOT ALLEGING INCORRECT AN- 
SWERS .GIVEN .WITH. FRAUDULENT. PURPOSE. INSUFFI- 
CIENT 
In action on insurance policy, fraud must be specially pleaded, and an- 

swer not averring that incorrect replies to questions in the application as 

to the attendance of a physician were given with a fraudulent purpose did 

not raise the question of fraud. 

(For other cases, see Insurance, Dec. Dig. § 645[1].) 

4. INSURANCE—PRESUMED THAT FAILURE TO DISCLOSE AT- 
TENDANCE OF PHYSICIAN WAS DUE TO BELIEF THAT IT 
WAS UNIMPORTANT. 

Where blank application for insurance inquired with respect to many 
diseases, symptoms, etc., but made no inquiry concerning prostatitis or vesi- 
culitis by those names or otherwise, since bad faith is never presumed, it 
must be presumed that the applicant, who was himself a physician and life 
insurance examiner, did not think them of sufficient importance to report in 
answer to an inquiry as to when and for what disease he was last attended 
by or consulted a physician. 

(For other cases, see Insurance,’ Dec. Dig. § 292.) 

5. INSURANCE—FAILURE TO DISCLOSE CONSULTATION OF 
PHYSICIAN RESPECTING DISEASES NOT SPECIFICALLY 
INQUIRED ABOUT HELD NOT MATERIAL TO THE RISK. 
Where applicant for insurance had consulted physicians who found 

prostatitis and vesiculitis, but considered his case chiefly psychic or imagi- 

nary, and the application, though inquiring with respect to many diseases 
and symptoms, made no specific inauiry concerning such diseases by those 
names or otherwise, the failure of the applicant to disclose the fact that he 
had consulted such physicians, and the result of the consultation, in answer 
to a question as to when he had last consulted a physician, held not material 

to the risk under Act No. 52 of 1906. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

Appeal from Eighteenth Judicial District Court, Parish of Acadia; 
Wm. Campbell, Judge. 

Action by Grace Hunter Cunningham against the Penn Mutual Life 
Insurance Company of Philadelphia, Pa. From a judgment for plaintiff, 
defendant appeals. Affirmed. 

Smith & Carmouche, of Crowley, and Monroe & Lemann and Walter 
J. Suthon, Jr., all of New Orleans, for appellant. 

George P. Lessley, of La Fayette, Philip S. Pugh of Crowley, and 
Mouton & DeBaillon, of La Fayette, for appellee. 

By the whole court. 

Dawkins, T. Plaintiff sues upon a policy of insurance covering the lite 
of her deceased husband, The defenses pleaded are suicide, and that de- 
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ceased answered falsely certain material questions propounded in his appli- 
cation for insurance concerning his habits, and his having consulted physi- 
cians about his health. No serious effort was made to sustain any of 
these except that of the false answers to questions about consultations witn 
doctors, and there was judgment for plaintiff, from which defendant prose- 
cutes this appeal. 

Opinion. 

The policy was issued in January, and the insured died in November, 
1916. In the application for insurance, he was required to answer the fol- 
lowing questions : 

“Question 11. * * * B. When were you last attended by a physi- 
cian‘or consulted one? C. For what disease? D. Give details in full. 
E. Give name and residence of physician who attended you?” 

His answers were: ° 

“Z. About ten years ago. C. Malaria. D. Sick two or three days— 
complete recovery. E. R. E. Webb, Rayne.” 

The answer does not specifically allege fraud, the averments with re- 
spect to these replies being as follows: 

“Now, defendant avers, upon information received by it since the death 
of the said Cunningham, which it believes to be true, that the answers above 
quoted were false and incorrect, and must have been known to the said 
Cunningham to be such, the fact being, as defendant is now informed and 
believes, that the said Cunningham had, within one or two years prior to 
the date of his application and the answers above quoted, suffered from 
and been treated by a physician for nongonorrheal prostatitis. Defendant 
avers that nongonorrheal prostatitis is a serious physical condition, and, if 
defendant had been advised thereof, defendant would, upon further exami- 
nation, not have accepted the said Cunningham as a proper subject for in- 
surance by it. 

“Defendant avers, moreover, that the false and incorrect statements 
made by the said Cunningham. in his answer above quoted were material 
if not fraudulent, and in law and equity discharge this defendant from all 
liability upon the policy of insurance precured ‘by and upon these false and 
incorrect statements.” 

[1, 2] It is entirely possible for answers to such questions to be know- 
ingly untrue from a literal standpoint, and yet not fraudulent, for the ap- 
plicant may, in good faith, have considered the ‘facts not of sufficient import- 
ance to report, especially in view of the law, as announced by the decisions 
of this court and sustained by the jurisprudence of the other states, to 
the point that inconsequential illness do not have to be disclosed, even 
though they may have occasioned the attendance of a physician. Goff et al. 
v. Mutual Life Ins. Co., 131 La. 98, 59 South. 28, Cole v. Mutual Life Ins. 
Co., 129 La. 704, 56 South, 645. Ann. Cas. 1913B, 748, and authorities cited 
in those cases. Nothing is charged to show that, if the information was 
material, deceased knew of it, or that his action was not due to honestly mis- 
taken judgment. Fraud must be specially pleaded, and, for the reason just 
stated, that is, the answer does not aver the incorrect replies to have been 
given with a fraudulent purpose, we think the pleading falls short of the 
requirement of the law. 12 R. C. L. p. 416, verbo Fraud, § 164, and au- 
thorit:es in footnote; 3 La, Dig. p. 710 et seq. See, also, 3 Cooley’s Briefs 
on Ins. p. 1956. 

[3] While there was no objection to the evidence which was offered 
on the part of defendant, to the point that fraud had not been pleaded, 
this has not broadened the pleading, for the reason that it was all admissible 
upon the question of materiality, treating the answers of the applicant for 
insurance as representations. Tensas De'ta Land Co. v. Ferguson, 128 La. 
171, 54 South. 706; Rogers v. Southern Fiber Co., 119 La. 715, 44 South. 442, 
121 Am. St. Rep. 537; Bonnette:- v. Wise, 111 La. 855, 35 South. 953; 
Wortham’s Civil Procedure, vol. 1, p. 255. 

We conclude, therefore, that, fraud not having been alleged, the situa- 
tion is the same as if the defense rested upon the ground that the answers 
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were representations, not warranties, and avoided the policy because material 
to the risk, and were untrue. Act No. 52 of 1906. 

It is a fact, undisputed, that deceased did, on May 30, 1914, while in 
the city of New Orleans taking a special course in laboratory work (being 
himself a physician), visit a firm of specialists in genito-urinary diseases, 
and according to their office chart, supported by their oral testimony, the 
following conditions were recorded: 

The patient “began October, 1913, feeling of pain and fullness in 
perineum. Then noted discharge from meatus after stool. Then slow 
loss of sexual power. Feels worse after intercourse. No urinary signs, 
save dribbling and lack of force to stream. No stomach crisis, No general 
pains save for past two months, pains in joints of left thumb. Lack of 
force in ejaculation.” 

This constituted the history of his trouble, as reported by the patient, 
and, as the result of their examination, these physicians entered these notes: 

“Nervous brunette. Reflexes active. Skin, mouth, glands neg. Left 
globe minor thickened. Test O. K. Long foreskin. No scars. Meatus O. 
K. Slight grayish discharge. Not enough for slide. Ist mucoid haze; 2d 
O. K. No alb. or sugar. P. broad irreg. fairly hard. P. S. Free and 
milky (much pus poor stain). Advised Ex. Wass. (Bass) neg. W. T. 
Neg. Slight fixation.” 

Deceased visited them at intervals some three or more times there- 
after until June 26, 1914, on which latter date, his course of studies having 
been completed, we take it, he left for his home, at which time the chart 
shows his condition: 

Feels fine except at times a sense of fullness in perineum. First and 
second glasses O. K. Right vesicle palpable, rather large, regular, soft, 
secretion rare and slight pus. Case seemed chiefly psychic. Says he is 
greatly relieved. This was his first rest in three years.” 

These specialists diagnosed his trouble as slight nongonorrheal pros- 
tatitis, or inflammation of the prostate gland, and vesiculitis, or inflamma- 
tion of the seminal vesicle. He was given a Wasserman test for syphillis, 
which proved negative, and two or more examinations of his urine indi- 
cated that his kidneys were normal. The net result was that they consid- 
ered his case “chiefly psychic” or imaginary, and, in the light of these facts, 
at that time did not think that the complaint should “have affected his gen- 
— health to any appreciable extent” and he was so led to understand by 
them, 

In so far as the loss of his sexual powers is concerned, the temporary 
and psychic character of that complaint appears to have been proven by 
the fact that his youngest child (being the sixth) was born on July 13, 1915, 
after the examination above mentioned in May and June, 1914. 

[4] The examination blanks of defendant inquired of. the applicant with 
respect to many diseases, symptoms, etc., such as insanity, apoplexy, 
palsy, vertigo, convulsions, sunstroke, congestion, inflammation or any 
other disorder of the brain or nervous system, asthma, consumption, spitting 
of blood, habitual cough and expectoration, palpitation or any disease of 
the throat, heart, or lungs, appendicitis, indigestion, biliousness, cancer, or 
any tumor, pellagra, chronic diarrhoea, ear discharge, dronsy, fistula, gall- 
stones or gravel, renal or hepatic colic, open sores, inflammatory rheuma- 
tism, gout, syphilis or stricture, or any disease of the liver, kidneys or 
bladder, defect in hearing or eye-sight, malformation or varicose veins, 
but nowhere did they directly or indirectly ask if he had had prostatitis or 
vesiculitis, by those technical names or otherwise. It is shown by over- 
whelming proof that prostatitis, or inflammation of the prostate gland, 
is a very common complaint among men above 40 years of age, and that it 
arises from a number of causes, such as exposure, gonorrhea, horseback 
riding, buggy riding, nervousness, etc., but the specialists pronounced it in 
this instance nongonorrheal. The deceased was shown to have been a coun- 
try physician, with a practice scattered over considerable territory, which 
necessitated his doing a great deal of riding in buggy and on horseback, 
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and that he had had very little rest for the three years preceding his ex- 
amination on May, 1914. The fact that he was also a physician, and also an 
examiner for life insurance, and knowing the common character of his 
trouble, could and doubtless did cause him to consider it not of sufficient 
importance to be reported in his examination; and, since bad faith is never 
presumed, we conclude that this was the consideration which actuated him 
in answering the interrogatories as he did. 


[5] It is true that the head medical director of defendant company, 
whose testimony was taken by commission, when shown the depositions of 
the specialists in this city who had examinéd deceased in 1914, says that he 
would not have approved the application for insurance had he known the 
facts therein disclosed; but this was all after the fact, and the answers in 
general terms upon a question which really this court is called upon to de- 
termine, that is, whether the facts disclosed were material to the risk, or, 
in other words, such as, if they had been known to the insurer, it would 
have declined the application. Penn Mutual L. Ins. Co. v. Bank, 72 Fed. 415, 
19 C. C. A. 286, 38 L. R. A. 33, 70. It would seem to us that the best evi- 
dence upon whether or not it would have considered such a complaint suf- 
ficient to refuse the policy is that, notwithstanding the common nature of 
the trouble from which deceased was said to be suffering in men of the 
age of the applicant, and notwithstanding the detailed inquiries about numer- 
ous other diseases and symptoms, nowhere did it ask a question that was 
calculated to disclose such a condition. We take it that the interrogatories 
upon these blanks are deliberately prepared by experts with long experience 
in such matters, and, if such information was important, it would have been 
called for. 


The other experts to whom this testimony was submitted for an opin- 
ion simply say that, if the information contained in the depositions of the 
venereal specialist had been before them, they would, in acting upon the 
application, have declined it until certain more thorough: tests were made 
of the urine, etc., of the applicant. However, we do not think this suffi- 
cient to overcome the exceedingly strong presumption of its lack of im- 
portance which is raised by the failure to ask for the information in the 
circumstances above narrated. 3 Cooley’s Briefs on Ins. pp. 2010, 2011, pars. 
(e) and (f), and authorities there cited. 

For the reasons assigned, the judgment appealed from is affirmed, with 
costs. 


O'NEILL, J., being absent from the state, takes no part in the decisiot 
of this case. 


i 


RELIANCE LIFE INS. CO. OF PITTSBURGH, PA., v. BENNING- 
TON. (No. 46.) 
(Court of Appeals of Maryland. Jan. 12, 1923.) 
121 Atlantic Reporter, 369. 
3. INSURANCE—INSURED DYING BEFORE BLANK FORMS OF 
ASSIGNMENT REACHED HER HELD TO HAVE COMPLIED 


WITH POLICY SO AS TO MAKE VALID CHANGE OF BEN- 
EFICIARY AND ASSIGNMENT. 


Where policy contained no requirement of assent by the insurer either 
as to change of beneficiary or assignee, and insured sent the policy to in- 
surer with instructions to make the policy payable to B., and stated, “I 
hereby assign the policy to B.” and directed the policy to be sent to B., 
but insurer delayed five days after receipt of the letter before sending its 
blank forms of assignment to insured, during which time she died, held, 
that she complied with the requirements of the policy so as to make B. the 
beneficiary in as well as the assignee of the policy. 

(For other cases, see Insurance, Dec. Dig. §§ 209, 587.) 
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4. INSURANCE — TO RENDER ASSIGNMENT OF POLICY EF- 
FECTIVE, NOTICE TO AND CONSENT BY INSURER NOT 
ESSENTIAL IN CONTRARY PROVISION IN 
POLICY. 

In the absence of a provision in a policy to the contrary notice to and 
consent by the insurer are not essential to render an assignment thereof 
effective. 

(lor other cases, see Insurance, Dec. Dig. § 207[1].) 

6. INSURANCE—EVIDENCE OF CERTAIN ACTS HELD NOT TO 
AFFECT PLAINTIFF’S STATUS AS BENEFICIARY OR AS 
ASSIGNEE OF POLICY. 

That alleged beneficiary of policy on deceased's life presented a claim 
of $100 to deceased’s brother for board and nursing of deceased during her 
last illness, but accepted $50 in settlement of her claim, held not to ope- 
rate as an estoppel against the alleged beneficiary’s claim under the policy. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 

Appeal from Circuit Court, Harford County, in Equity; Wm. H. 
Harlan, Judge. 

“To be officially reported.” 

Suit by Galena D. Bennington against the Reliance Life Insurance 
Company of Pittsburgh, Pa. “From the decree rendered, defendant appeals. 
Affirmed. 

Argued before Boyd, C. J., and Thomas, Pattison, Stockbridge, and 
Offutt, JJ. 

R. H. Archer, Jr., of Bel Air, for appellant. 

Philip H. Close, of Bel Air, for appellee. 

STOCKBRIDGE, J. This cause was begun by a bill of complaint filed upon 
the equite side of the circuit court for Harford county. After some twelve 
recitals in the bill it prayed that the Reliance Life Insurance Company of 
Pittsburgh should be decreed to deliver to the appellee, Galena D. Ben- 
nington, a certain insurance policy issued by said insurance company upon 
the life of Jennie A, Miller; that the said appellee should be decreed to 
be the beneficiary under said policy, and entitled to the policy thereof, 
Jennie A, Miller having died, and for other and further relief. 

The record is in some respects deficient primarily in that the policy, 
referred to does not appear in the record, which policy was the contract 
between the insurer and the insured; but the record does contain certain 
excerpts from the policy, the important ones of which in the present case 
among the privileses, conditions, and provisions embodied in the policy, 
and are as follows: 

“Change of Reneficiary—The insured, subject to any existing assign- 
ment of the policy, may designate a new benfictary by filing written notice 
thereof at the Home Office of the company accompanied by the policy for 
suitable indorsement thereon. If any beneficiary shall die before the in- 
sured shall not have designated a new beneficiary, the interest of such 
beneficiary shall be payable to the insured, her executors, administrators or 
assigns 

“Assignments.—No assignment of this policy shall be binding upon the 
company, until it be filed with the company at its said Home Office. The 
company assumes no responsibility as to the validity of any assignment.” 

The answer of the insurance company avers that, at the time of her 
death, Jennie A. Miller was a resident of Mathews county, Va.; that ad- 
ministration upon her estate had been taken out both in Virginia and Mary- 
land; and alleges that suits had been brought to recover on the policy by 
both the Virginia and Maryland administrators, and for that reason the 
plaintiff had filed a bill of interpleader in Mathews county, Va., “where 
the rights of all conflicting claims may be heard and justly determined.” 
At the time of the filing of that bill, and for some time prior thereto, the 
appellant had knowledge of the fact that Miss Miller had designated Mrs. 
Bennington as beneficiary of the policy, and for the purpose of giving this 
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effect had executed an assignment of the policy to her; yet the bill of inter- 
pleader does not make Mrs. Bennington a party to that suit, or even set out 
the fact of the assignment. 

[1] In the brief filed by the appellant much reliance is placed upon the 
fact that the Virginia court had by its decree awarded the fund deposited 
under the bill of interpleader with the clerk of the court of Mathews 
county, thereby relieving the defendant of all further liability. But, even 
if she had been, the jurisdiction of the Virginia court could not extend 
beyond the state, as was fully set out, and the reason for it given in Ex- 
pressman’s Association v, Hurlock, 91 Md. 595, 46 Atl. 957, 80 Am. St. Rep. 
470. This contention of the appellant is therefore entirely obviated, and 
needs no further consideration in this case. 

As to the fact of residence. the following appears from the record: 
That when Jennie A. Miller was about 12 years of age she was taken from 
a charitable institution in Baltimore where she had been placed, and given a 
home with Mrs. Duncan, the mother of Galena D. Bennington. She con- 
tinued to live there for approximately 10 years, and from that time on 
spent a portion of the time in Virginia and a portion in Maryland. In the 
vear 1918 she seems to have tired of her surroundings in Virginia, and 
determined to transfer her residence to Maryland, as appears from a letter 
written to Mrs. Bennington on the 27th of October of that year. That 
letter is as follows: 

“Foster P. O., Mathews, Va., Oct. 27th, 1918. 


‘My Dear Sister Galena and All: I will try to drop you a few lines 
I have bin very sick but am up again today is a dull day I have not gotten 
to church as I thought to as this afternoon is rainy we have had a lovely fal! 
so nice and warm. I hope the nice weather will last a while longer but I 
am atraid the good weather is over. Well, dear Galena I am trying to get 
things straight—too come to see you all. Tt is a lot of trouble to get rid 
of so many things on a farm at this season of the year but I cannot stand 
work on a farm any longer and I cannot stand to stay alone Sidney 1s 
home here trying to get things fixed for me he has such a set of trouble- 
some lot of people to get on with. I cannot stand some people while I was 
sick Miss Jennie left me but did not want to leave my house I would not 
stand that she is with them now. Galena will it be all right for me to come 
there and bring enough things to go in my room the piano is so very heavy 
[ will leave that here with Sidney as he will live here. “I have a nice white 
marble slab set I would like to save for my room [| will only save three 
pieces. Please write soon as you get my letter as I amin a hurry as Sidney 
cannot leave his work and I want to get straight this week will it be best 
to save my fether bed I have too very large ones I thought I would only 
save one they are good new fethers and pillows and bolsters all are large 
and heavy well I must close write soon I wish I was there now. 

“Good bye, Daisy.” 


[2] In addition to this, it also appears from the evidence that Miss 
Miller did remove quite a number of articles of furniture belonging to her 
from Mathews county, Va., to Harford county, Md., and that they were 
there at the time of her death. It is further testified to that she expressed 
her purpose to take up her residence jn Maryland, abandoning that in Vir- 
ginia. This expressed intention, together with her act in the removal of her 
furniture, constituted strong evidence to show that at the time of her death 
she was a resident of Harford county. 

[3] On the 13th of January, 1919, Miss Miller wrote to the Insur- 
ance Company the following letter: 

“Fawn Grove, York Co., Pa., 
“January 13, 1919. 


“Reliance Life Insurance Company of Pittsburgh, Pennsylvania—Dear 
Sirs: My life insurance policy, which is hereto inclosed made payable to 
myself, I wish to have it made payable to Galena D. Bennington of Harford 
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County, Maryland. I hereby assign the said policy to the said Galena D. 
Bennington. Please make the change and return policy to her. 
“Respectfully, Miss Jennie Aster Miller. 

“P. S. My address at present is: Miss Jennie Aster Miller, Fawn 
Grove, Pennsylvania, R. F, D. No. 1. 

“The address of my beneficiary is as follows: Mrs. Galena D. Ben- 
nington, Fawn Grove, Pennsylvania, R. F. D. No. 1. I do not live in Vir- 
ginia now at all, but address now Fawn Grove, Pennsylvania, R. F. D. 
No, 1.” 

This letter, together with one of January 17th, as testified to by witness 
on behalf of the company, was received at the same time as that of 
January 13th, but no reply was made until January 23d, or five days after 
its receipt, and, in the interval, between January 17th and January 23d 
Miss Miller had died. 

In her letter of January 13th Miss Miller requests, as she had the right 
to do, that a change be made in the beneficiary under her policy in favor 
of Mrs. Bennington, and then proceeds to assign the policy to her. While 
a change of beneficiary in a policy of insurance and an assignment of the 
policy are not necessarily the same in their legal consequences, yet in a 
case like the present the effect is the same, and the ditterence becomes one 
of form, not of substance. Be that as it may, the insurance company did 
nothing until the 23d of January, when they inclosed to her a blank form 
of assignment of a policy. Of course this was never executed by Miss 
Miller, she having died in the interval, and notwithstanding what she said 
in her letter of January 13th, “I hereby assign the said policy to the said 
Galena D. Bennington,” the company took no action whatever. 

[4] The facts in this case have been recited somewhat at length so as 
to show that Miss Miller had complied with the expressed conditions con- 
tained in the policy when she had forwarded to the Home Office of the 
company a written notice, together with the original policy, and which in 
due course of mail must have been received by the company some time 
before her death. In the extracts from the policy as given, there was no 
condition or requirement of any assent to be given by the company either 
as to change of beneficiary or assignment of the policy, and the cases are 
abundant that— 

“In the absence of a provision in a policy to the contrary notice to and 
consent by the insurer are not essential to render an assignment thereof 
effective.” 14 R. C. L. p. 1005. 

And in the same volume (14 R. C. L. p. 1392) it is said: 

“While it is true, as a general rule, as stated in the preceding para- 
graph, that a change in beneficiaries cannot be made except by a substantial 
compliance with the regulations of the society, yet courts of equity recog- 
nize exceptions to this general principle. Equity does not demand impossible 
things, and will consider as done that which should have been done, and, 
when a member has complied with all the requirements of the rules for the 
purpose of making a substitution of beneficiaries within his power, he has 
done all that a court of equity demands.” 

[5] The question involved in this case, and upon which it must turn, 
has lately been before this court in the case of Daly v. Daly, 138 Md. 155, 
161, 113 Atl. 643, 645, where in a very full and exhaustive opinion by 
Judge Thomas it is said: 

“Where the certificate or policy of insurance issued to the insured 
expressly reserves to him the right to change the beneficiary named therein, 
whatever interest the beneficiary has in the certificate or policy is subject to 
that right of the insured, and where the contract of insurance, or, in case 
of benefit societies, the policy, constitution or by-laws of the association 
prescribe the manner in which the change of beneficiary shall be made, 
such ‘requirements must be followed by the insured in order to effect the 
change desired. These principles are generally recognized and are in accord- 
ance with the decisions in this state.” 

In that opinion the court cites and approves the case of the Supreme 
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Conclave, Royal Adelphia, v. Cappella (C. C.) 4 Fed. 1, where it is laid 
down that there are three exceptions to the general rule requiring exact 
compliance with the regulations in regard to the manner in which a change 
of beneficiary shall be made. The third of these is: 

“(3) If the insured has pursued the course pointed out by the laws 
of the association, and has done all in his power to change the beneficiary, 
but, before the new certificate is actually issued, he dies, a court of equity 
will decree that to be done which ought to be done, and act as though the 
certificate had been issued.” 

A case closely in point is that of Berkeley. v. Harper, 3 App. D. C. 
308, in which the opinion was written by Chief Justice Alvey, formerly of 
this court, and where he says: 

“Upon the evidence in this case no doubt can exist as to the intention 
of Wood, the member. He intended to change the beneficiary in the cer- 
tificate of membership, and he did all in his power to accomplish that pur- 
pose. He did not live long enough to have all the forms prescribed actually 
complied with; but the particulars in which the defect existed were purely 
of a formal nature, and such as the order could and did properly dispense 
with. The revocation and new appointment were substantially made; and 
it was the right of the member to have the substituted certificate issued 
as he directed, and though death interposed before all the forms could be 
complied with, the right of substitution of beneficiary previously exercised 
was not lost.” 

[6] Following the death of Miss Miller, her brother, Sidney D. Miller, 
appeared in Harford county, and, as administrator appointed in Virginia, 
made a demand for the effects of Miss Miller, then in the possession of 
Mrs. Bennington, and she surrendered them to him. At the same time, 
apparently, she presented a claim of $100 for the care and nursing of the 
deceased, and, upon his statement that he did not have that amount with 
him to pay her, she accepted $50 in settlement of her claim. This cannot, 
however, be taken to operate as any estoppel against Mrs. Bennington. Her 
claim apparently was for board and nursing during the last illness of Miss 
Miller, and was therefore a matter entirely independent of giving her the 
status of beneficiary under the policy or as an assignee. 

The form of assignment of a policy sent by the company addressed to 
Miss Miller provided for its execution before a notary public, which was, 
of course, impracticable at the time of its receipt, nor was there anything 
in the conditions of the policy which necessarily rendered this obligatory 
upon the insured so far as the terms of the policy were concerned. 

At the time when Miss Miller sent the letter, January 13th, she in- 
closed with it the original policy in order that the proper change might be 
made therein, and thereby fully complied with every requisite contained in 
the policy. In this condition no error can be ascribed to the circuit court 
for Harford county, and the decree appealed from must be affirmed. 

Decree affirmed; the appellant to pay the costs. 


Ce ll RN tl a 


WILLIAMS v. N. Y. LIFE INS. CO. (No. 23191.) 
(Supreme Court of Mississippi, Division B. May 7, 1923.) 
96 Southern Reporter, 97. 

(Syllabus by the Court.) 

1. INSURANCE—MISREPRESENTATION BY INSURED IN AP- 
PLICATION HELD OF MATERIAL FACT ENTITLING IN- 
SURER TO CANCELLATION OF POLICY. 

Where the application for a life insurance policy is made a part of a 
contract of insurance, and the applicant has therein stated that his answers 
to the questions were true and are material to the risk, and therein states 
that he has neither consulted nor been treated by a physician for any ail- 
ment or disease within the last five years, and where the testimony shows 
that ten days previous to the application for insurance he called a physi- 

68-——Vol. LXI. 
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cian to prescribe for him, at which time he was sick either with influenza 
or some other disease, and from which illness he never completely re- 
recovered, this was a misrepresentation of the material fact, for which the 
insurance company is entitled to the cancellation of the insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

Appeal from Chancery Court, Leake County; T. P. Guyton, Chancel- 
lor. 

Suit by the New York Life Insurance Company against Pensie Wil- 
liams. From a decree for plaintiff, defendant appeals. Affirmed. 

Byrd & Byrd, of Newton, for appellant. 

\. H. Longino, of Jackson, for appellee. 

Sykes, P. J. The New York Life Insurance Company by bill in chan- 
cery seeks to have declared null and void a policy of insurance, upon the 
life of George W. Williams, deceased, in which policy the appellant is 
beneficiary, upon the grounds of misrepresentations made by deceased in 
his application to the company for the issuance of this policy. 

The policy provides that it shall be incontestable after two years. The 
suit was brought’ within the two years in the chancery court, but the sub- 
peena for the defendant (appellant) was not issued or served until the ex- 
piration of this time. 

[1] In the application for this policy the insured stated, among other 
things, that he had not consulted a physician for any ailment or disease or 
been treated by one within the last five years. He further agreed in this 
application that all of his answers were full, complete, and true, and that 
he understands and agrees that they are material to the risk and that the 
company relies and acts upon them in issuing the policy. The testimony 
shows that ten days before the application for the insurance was made, the 
deceased had a physician call at his home to examine and treat him, at 
which time the deceased was sick, suffering with some lung trouble, either 
influenza or tuberculosis; that practically from that time on he continued ill 
until his death. The record really indicates that he had tuberculosis. Sev- 
eral doctors and other witnesses testified to his illness. This testimony 
was in a way contradicted by that for the defendant. 

Under this testimony the chancellor was warranted in decreeing that 
the above representations, or answers of the deceased in his application for 
this policy, were untrue, and the contract provided that they were material 
to the risk. 

It is further contended by the appellant that the policy was incon- 
testable because a subpoena was neither issued nor served upon the defend- 
ant until the expiration of the two years within which the policy may be 
contested. 

[2] This court has uniformly held that a suit in chancery is begun 
when the bill is filed. Bank v. Hoyt & Bros., 74 Miss. 221, 21 South. 12. 

The decree of the lower court is affirmed. 

Affirmed. 


—__~.- > 


BANK OF BELZONI v. HODGES et at. (No. 23190.) 
(Supreme Court of Mississippi, Division B. May 7, 1923.) 
96 Southern Reporter, 97. 
e (Syllabus by the Court.) 

1. INSURANCE -- INSURED MAY ASSIGN POLICY WITHOUT 
BENEFICIARY’S CONSENT, WHERE RIGHT TO CHANGE 
BENEFICIARY RESERVED; WHERE RIGHT TO CHANGE 
BENEFICIARY RESERVED, BENEFICIARY HAS NO VESTED 
RIGHT. 

Where a person taking life insurance with a named beneficiary reserves 
the right in the policy to change the beneficiary, the interest of the named 
beneficiary is not a vested right, and the policy may be assigned by the in- 
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sured without the consent of the named beneficiary. Lamar Life Insurance 

Co. v. Moody, 122 Miss. 99, 84 South. 135, cited. 

(For other cases, see Insurance, Dec. Dig. §§ 205, 586.) 

2. INSURANCE — STIPULATION THAT CHANGE OF BENFFI- 
CIARY EFFECTIVE FROM INDORSEMENT ON POLICY MAY 
BE WAIVED BY INSURER; PAYMENT OF MONEY INTO 
COURT BY INSURER ON LIFE POLICY INTERPLEADING 
CLAIMANTS HELD WAIVER OF STIPULATION THAT 
CHANGE OF BENEFICIARY EFFECTIVE ONLY FROM IN- 
DORSEMENT. 

Where, in a policy of life insurance, it is provided that the insured may 
change the ‘beneficiary, and that such change should take effect only from 
its indorsement on the policy, such stipulation is for the benefit of the in- 
surer and may be waived by the company; and where the company pays the 
money into court and interplead claimants, such act constitutes a waiver. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from Circuit Court, Humphreys County; S. F. Davis, Judge. 

Action by the Bank of Belzoni against Minnie Hodges and others. From 
a judgment for defendants, the plaintiff appeals. Reversed and rendered. 

Mortimer & Sykes, of Belzoni, for appellant. 

Montgomery & Montgomery, of Belzoni, for appellees. 

Eruripce, J. One Thomas Hodges procured a policy of life insurance 
in the Lincoln Reserve Life Insurance Company for $1,000, payable to 
Minnie Hodges, stated in his policy to be his wife, but who in fact was 
not such; Hodges having formerly married another woman who is also 
one of the litigants in this cause. 

This policy of life insurance was dated June 11, 1919, and one of its 
paragraphs provided with reference to an assignment: 

“Any assignment of this policy must be made in duplicate and one 
copy filed with the company at its home office. The company assumes no 
responsibility as to the validity of any assignment.” 

It also provided : 

“In consideration of the application for this policy, a copy of which 
is hereto attached and made a part of this contract, agrees to pay one 
thousand dollars at the home office of the company in the city of Birming- 
ham, and state of Alabama, to Minnie Hodges, wife of the insured, bene- 
ficiary (with the right on the part of the insured to change the beneficiary 
as hereinafter provided).” 

In clause 6 of the policy, under the head of “Change of Beneficiary,” 
is the following provision: 

“When a right of revocation has been reserved, or in case of the death 
of any beneficiary under either a revocable or irrevocable designation, the 
insured, if there be no existing assignment of the policy made as herein 
provided, may, while the policy is in force, designate a new beneficiary, 
with or without reserving right of revocation, by filing written notice thereof 
at the home office of the company accompanied by the policy for suitable 
indorsement thereon. Such change shall take effect when indorsed on the 
policy by the company and not before. If any beneficiary shall die before 
the insured, the interest of such beneficiary shall vest in the insured.” 

On June 25, 1921, Thomas Hodges, the insured, executed an assign- 
ment in favor of the Bank of Belzoni, and the provision in the policy of 
executing in duplicate such assignment was complied with, and the company 
retained the duplicate and returned the assignment to the bank. No in- 
dorsement of the change of beneficiary was made on the policy by the 
company, but the policy was delivered to the bank as collateral to the loan 
from the bank to Hodges. Thereafter the insured died while the policy 
was in force, and demand was made upon the insurance company by the 
bank for the payment of the policy, which the company refused to pay, 
and suit was brought upon the policy in the circuit court and claim was 
filed by Minnie Hodges and Agnes Hodges separately. The company paid 
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the money into court, and issue was made up by the bank and the wives of 
Hodges and the court gave a peremptory instruction for the claimants. 
Minnie Hodges and Agnes Hodges. It was agreed between the parties 
litigant that Agnes Hodges on June 11, 1919, was the lawful wife of 
Thomas Hodges, the insured, and that she was duly appointed administra- 
trix of his estate. It was further agreed that Minnie Hodges, the othr 
claimant, on June 11, 1919, was living with Thomas Hodges as his wife 
and continued to so live with him as such until the day of his death, 
and had lived with him for several years prior thereto, and that said 
Thomas Hodges and Minnie Hodges went through the marriage ceremony 
together, and that Minnie Hodges was held out to the community in which 
they lived as the wife of Thomas Hodges, and that said Thomas Hodges 
recognized and treated her as such until the day of his death. 

[1, 2] The question presented for decision is whether or not Thomas 
Hodges could make a valid assignment of the policy without the consent 
of the beneficiary named therein and without having the policy sent to the 
office of the company and an indorsement of the change of beneficiary noted 
thereon. It is agreed that Minnie Hodges did not join in or consent to the 
assignment of the policy. 

We think that this question is settled in this state in favor of the 
validity of the assignment by the case of Lamar Life Insurance Co. v. 
Moody, 122 Miss. 99, 84 South 135, in which case it is held that the insured 
may pledge the policy to the company for a loan without the consent of 
the beneficiary where it appears that the insured reserved the right to 
change the beneficiary ; that the beneficiary, where there is a change author- 
ized to be made by the insured, has no vested interest in the policy. The 
court in that case said: 

“The authorities seem to be uniform that the insured may borrow 
money on the policy although payable to the wife and children; if the 
right to change the beneficiary is reserved, the insured may assign the 
policy at will in such cases”’—citing authorities. 

An examination of the authorities shows that this rule is in force in a 
minority of the states and that a majority of the states hold the contrary. 
This court, however, adopted the view that the policy was assignable where 
the right to change the beneficiary was reserved as being the better and 
sounder rule. The provision in the policy that the change of beneficiaries 
should take effect only from its indorsement on the policy by the company 
is for the protection of the company only, and it may waive the benefit 
of this provision as it did do when it appeared in court and paid the money 
into court and left the other parties to litigate over it. 

It follows from what we have said above that the peremptory instruc- 
tion in favor of the claimants was error, and that the request of the appel- 
lent for a peremptory instruction should have been granted. 

The judgment will be reversed, and judgment rendered here for the 
appellant. 

re 


MENZENWORTH v. METROPOLITAN LIFE INS. CO. (No. 17518.) 
(St. Louis Court of Appeals. Missouri. Feb. 6, 1923.) 
249 Southwestern Reporter, 113. 

1. INSURANCE — ANSWER HELD TO ADMIT PRIMA FACIE 
CASE FOR RECOVERY ON LIFE POLICY. 

In an action on a life insurance policy, an answer admitting the issu- 
ance of the policy insuring the life of deceased, the death of the insured, 
and the nonpayment of the insurance, admitted all facts necessary to make 
the beneficiary’s prima facie case. 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 

2. INSURANCE — BURDEN OF PROOF IS ON DEFENDANT 
WHOSE ANSWER ADMITS PRIMA FACIE CASE. 
Where the answer in an action on a life insurance policy admitted all 

facts necessary to establish a prima facie case for recovery on the policy, 
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the burden of proof rested on defendant to establish the facts defeating 
the prima facie case, since the burden in any case is on the party asserting 
the affirmative of the issue. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

Appeal from St. Louis Circuit Court; Charles B. Davis, Judge. 

“Not to be officially published.” 

Action by Adele Menzenworth against the Metropolitan Life Insurance 
Company. From an order granting a new trial after verdict for defend- 
ant, defendant appeals. Affirmed, and cause remanded. 

Fordyce, Holliday & White, of St. Louis (Wm. J. Tully, of New York 
City, of counsel), for appellant. 

Oliver T. Remmers and James J. O’Donohoe, both of St. Louis for 
respondent. 

Nipper, C. Plaintiff, who was the beneficiary in a life insurance policy, 
instituted a suit on the 20th of December, 1919, to recover on the policy, 
dated the day of January, 1919. 

The petition is in the usual form, and alleges, among other things, the 
issuance of the policy to Fannie Menzenworth, plaintiff’s mother, by the 
terms of which defendant insured the life of Fannie Menzenworth and 
promised to pay plaintiff, upon receipt of proofs of death, the sum of $500, 
less any indebtedness to the defendant, and any unpaid balance of the 
premium for the uncompleted policy year; that the insured had complied 
with the terms of the Contract, and had died on the 9th day of June, 1919; 
that plaintiff demanded of defendant payment of the amount due under 
said policy, but that defendant had vexatiously, willfully, and in bad faith, 
refused to pay the amount. Plaintiff asked judgment for $500, with interest 
at the rate of six per cent., with 10 per cent. as damages and reasonable 
attorney’s fees. ieee 

Defendant in its answer first admitted that it was a corporation duly 
incorporated under the laws of the state of New York, and licensed to 
transact business in the state of Missouri, and then denied each and every 
allegation in plaintiff’s petition. As an affirmative defense, defendant stated 
that on or about the 8th day of January, 1919, deceased made application 
for insurance in the defendant company, in the sum of $500, to be made 
payable to plaintiff as beneficiary, and that deceased represented that she 
was then and there in sound health, and had never been under the care of 
any physician within two years from the date of said application, and had 
never been under treatment in any dispensary or hospital, and had never 
been seriously ill nor suffered from any disease of the liver, gallstones, or 
nephritis; that said application was forwarded to the home office of the 
defendant company, and defendant, relying upon the truthfulness of the 
answers made by deceased in her application, and without knowledge of the 
falsity thereof, on the 23d day of January, 1919, issued the policy of insur- 
ance in question, and delivered jt to deceased, in the city of St. Louis, and 
state of Missouri, and did insure the life of deceased in the sum of $500, 
and, upon the death of said insured, and upon proof thereof, said policy 
became payable to plaintiff; that said policy was secured and obtained 
through misrepresentations, concealment of material facts, and fraud, by 
insured, of her true condition of health at the time the application was 
signed and the policy issued; that said material facts so misrepresented by 
deceased contributed to cause the event upon which the policy became pay- 
able, and at the time said policy was issued, and the application signed, 
deceased was suffering with a disease known as disease of the liver, gall- 
stones, and nephritis, and had been under the care of physicians in the city 
of St. Louis, and treated in a hospital long prior to the signing of said 
application. 

Defendant also stated that deceased died on the 9th day of June, 1919, 
and that death was caused by abscess of the liver from an infected gall 
bladder, contributing to the disease known as nephritis, from which plain- 
tiff had suffered long prior to the date of the application for insurance; 
that defendant would not have issued said policy had it known of such 
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facts. Defendant deposits in the court, for the benefit of plaintiff, the sum 
of $10.90, covering the amount of premium on said policy, 
The reply was a general denial. 


Plaintiff offered in evidence the policy in suit, and the evidence of one 
witness as to what would be the reasonable value of attorney's fees for insti- 
tuting and prosecuting the suit, and then rested. 


The defendant offered in evidence the testimony of doctors, showing 
that the insured had been operated upon in September, 1918, for gallstones, 
and was again operated upon for a similar trouble in March, 1919. Also 
the certificate of the board of health—vital statistics—covering the death 
of the deceased, showing that she died from ruptured hepatic abscess, and 
also abscess of lung and pleura; that the duration of this cause of death 
was one year and nine months, and that the contributory cause was nephritis. 
Also, the proofs of death, signed by the doctors, showing the primary 
cause of death as abscess of liver from infected gall bladder, and contri- 
buting cause—nephritis. 

It appears from the application that insured represented that she had 
not been suffering from these diseases prior to the signing of the application. 
Plaintiff, in rebuttal, offered evidence tending to show that deceased told 
the agent of defendant who secured the policy that she had been operated 
upon; and defendant’s doctor, who made the examination of deceased for 
defendant, reported that he found nothing wrong with her health. 

The jury returned a verdict for defendant, and the court granted 
plaintiff a new trial on the ground that it had erred in giving, at the re- 
quest of defendant, instruction No. 5, which instruction is as follows: 


“The court instructs the jury that the burden of proof is upon the 
plaintiff in this case to prove her case by preponderance of the evidence, 
and by the terms ‘burden of proof’ and preponderance of the evidence, 
as used in these instructions, the court does not refer to the number of 
witnesses sworn on either side, but means that in point of value and credi- 
bility the evidence to sustain the plaintiff’s case must outweigh that for the 
defendant, and if the evidence is evenly balanced, or if the defendant's evi- 
dence outweighs the plaintiff's evidence, then your verdict must be for the 
defendant.” 


From the order granting plaintiff a new trial, defendant in due time 
perfected its appeal to this court. 

It is defendant’s contention here that instruction No. 5 was proper in 
placing the burden of proof upon the plaintiff, and that the court erred in 
granting a new trial upon that ground. 


Plaintiff contends that instruction No. 5 was erroneous, because, under 
the pleadings in this case, defendant admitted all facts necessary in its 
answer to make plaintiff's prima facie case, and that the burden of proof 
was placed upon defendant by the pleadings in the case, and remained there 
throughout the trial. The plaintiff also contends that the court’s action in 
granting such new trial was proper upon other grounds set out in the 
motion. However, in our view of the case, it will be unnecesary, for the 
purposes of this appeal, to deal with any other question except the ground 
mentioned in the court’s order. 


{1] An examination of the pleadings reveals that defendant’s answer 
admits the issuance of the policy insuring the life of deceased, and that the 
death of the insured occurred on the 9th day of June, 1919, as alleged in 
the petition, and that the insurance has not been paid. Therefore the de- 
fendant admitted the facts necessary to make plaintiff’s prima facie case, 
for in order to make a prima facie case plaintiff would only be required to 
introduce the policy and make proof of death. Godfrey v. Insurance Co. 
(Mo. App.) 232 S. W. 231; Williams v. Moderri Woodmen of America, 204 
Mo. App. 135, 221 S. W. 414; Bange v. Supreme Council Legion of Honor, 
179 Mo. App. 21, 161 S. W. 652; Gooden v. Modern Woodmen of America, 
194 Mo. App. 666, 189 S. W. 394; Cruwell v. K. & L. of S., 126 Mo. App. 
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496, — W. 884; Acuff v. New York Life Ins. Co., 210 Mo. App. 356, 239 
S. W. 551. 

In the case last cited, the Springfield Court of Appeals makes use of 
the following language (239 S. W. loc. cit. 553): 

“As far as we have been able to find, it has been universally held in this 
state and other states that in a trial on a life insurance policy where the 
plaintiff is in possession of the policy at the time of the trial, or it is shown 
that the insured was in possession of it at his death, then, upon the bene- 
ficiary introducing the policy and proving the death of the insured, a prima 
facie case is made for the plaintiff.” 

[2, 3] The defendant by its answer having admitted the above require- 
ments, the burden of proof in this case was placed upon the defendant, and 
it was error to give instruction No. 5, and the action of the trial court was 
correct in granting a new trial upon that ground. The burden of proof in 
any case is upon the party asserting the affirmative of the issue, and the 
pleadings determine what the issue is and where the burden of proof is 
placed. The burden of the evidence, or burden of proceeding as it is some- 
times called may shift from one side to another as the trial progresses; but 
the burden of proof remains where it is placed by the pleadings in the first 
instance and in this case the pleadings placed the burden of proof upon 
defendant. “Williams v. Modern Woodmen of America, supra; Godfrey v. 
Insurance Co., supra; Hay v. Bankers’ Life Co., 207 Mo. App. 277, 231 
S. W. 1035; May v. Brown (Mo. App.) 244 S. W. 89. 

Therefore the action of the trial court in granting plaintiff a new trial 
on account of error in giving instruction No. 5: was correct. The commis- 
sioner recommends that the judgment be affirmed, and the cause remanded. 

Per CurtAM. The foregoing opinion of Nipper, C., is adopted as the 
opinion of the court. 

The judgment of the circuit court is accordingly affirmed, and the cause 
remanded. 


Allen, P. J., and Becker and Daues, JJ., concur. 


a 


JOHNSON v. AMERICAN CENT. LIFE INS. CO. OF INDIANAPO- 
LIS, IND. (No. 14145.) 


(Kansas City Court of Appeals. Missouri. July 10, 1922. Rehearing 
Denied Dec. 4, 1922. Certiorari Denied by Supreme Court.) 


249 Southwestern Reporter, 115. 


1. INSURANCE—TIME OF TAKING EFFECT CONTROLS AS TO 
TERMINATION OF LIFE POLICY. 


The time of the taking effect of a life policy controls as to its termina- 
tion and upon payment of premium gives insured a full year’s insurance 
from time of its taking effect. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

2. INSURANCE — RECEIPT BY INSURER’S AGENT TO APPLI- 
CANT FOR LIFE INSURANCE HELD NOT PART OF INSUR- 
ANCE CONTRACT. 

A receipt delivered by an agent of a life insurance company to an ap- 
plicant containing an agreement between the parties that under certain con- 
tiagencies a contract of insurance would be made never became a completed 
contract in itself where the only insurance contemplated in it was that 
created by the application and policy, and where there was no notice to 
insured that his application had been approved until the policy was delivered. 

(For. other cases, see Insurance, Dec. Dig. § 130[2].) 

3. INSURANCE — AMBIGUOUS INSURANCE CONTRACT CON- 
STRUED MOST FAVORABLY TO INSURED. 

Where an insurance contract is ambiguous as to the time of its taking 
effect, it will be construed most favorably to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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4. INSURANCE CONTRACT OF INSURANCE GOVERNED BY 
LAWS OF MISSOURI WHEN THERE SOLICITED AND COM- 
PLETED. 

Where a contract for life insurance was solicited and completed by 
delivery of the policy to insured in Missouri, it will be governed by the 
laws thereof. z 

(For other cases, see Insurance, Dec. Dig. § 125[2].) 

6. INSURANCE CONTRACT OF LIFE INSURANCE HELD TO 
COMMENCE UPON DELIVERY OF POLICY TO INSURED. 
Where the agent of a life insurance company, in soliciting insured, de- 

livered him a receipt containing an agreement that under certain contin- 

gencies a contract of insurance would be entered into, held that the contract 
of insurance became effective at the date of the delivery of the policy. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

Appeal from Circuit Court, Chariton County; Arch B. Davis, Special 
udge. 

’ Action by Emma J. Johnson against the American Central Life In- 

surance Company of Indianapolis, Ind. From a judgment for defendant, 

plaintiff appeals. Reversed and remanded with directions. 

Roy McKittrick of Salisbury, for appellant. 

Jones, Hocker Sullivan & Angert, of St. Louis for respondent. 

TrimeBLe, P. J. This is an action upon a policy of insurance for $5,000 
on the life of plaintiff's husband, George T. Johnson, A jury was waived, 
and the cause was tried by the court, with the result that a judgment was 
rendered for defendant. The plaintiff appealed. 

After the insured paid five annual premiums he failed to pay any 
more, so that, at the expiration of the fifth premium year, the only right 
insured had under the olicy was extended insurance for three years. The 
question is: Did he die within the three years? The answer to this de- 
pends upon when the premium or contract insurance ended and the ex- 
tended insurance began, and this last, in turn, fixes the date when the 3- 
year period of extended insurance ended. If insured died after that, the 
judgment for defendant is right. 

It is insurance practice, recognized and approved by statute (section 
6161, R. S. 1919), to consider a person’s insurance age as his arge at his 
then nearest birthday. And, according to this method of fixing insurance 
age, the defendont did not insure persons above the age of 60. In other 
words, after one became more than 60 years and six months old, he 
was not insurable in the defendant company. The annual premium on a 
policy of $5,000 for one whose insurance age was 60 was $315.25, and in com- 
panies where persons over the insurance age of 60 are insured the rate 
calls for a larger remium than the above amount. 

The application for the insurance of Johnson’s life was taken from in- 
sured by defendant’s field agent in Chariton county, Mo., on November 
16, 1911, On that date Johnson lacked 8 days of arriving at the insurance 
age of 61. In other words, if he was to be insured in the defendant com- 
pany at all, and obtain $5,000 of insurance on the premium rate for a 
person of 60 years old, the application for the insurance had to be made 
before he arrived at the insurance age of 61. Insured was so told, and he 
therefore concluded to make the application rather than postpone the 
matter, as he was about to do. He thereupon signed the application, exe- 
cuted his note to Simons for $315.25 due in 30 days, with interest at 8 
per cent., from the maturity, and delivered both application and note to 
Simons. Thereupon Simons executed and delivered to insured what the 
agent terms a “binding receipt” for the $315.25, and sent the application 
to the defendant at its home office in Indianapolis, Ind., to which he at- 
tached the “stub” of the binding receipt. On the back of the application 
the binding receipt was also referred to, and its number (63227) was 
stated, being placed there, however, by the agent after it was signed by 
insured. The application provided that it would be completed by the ap- 
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plicant submitting to a medical examination, which was done on the next 
day, November 17, 1911, and the examining physician sent his medical 
report direct to the company, the agent having nothing to do therewith. 
The application and the medical examiner’s report were received at the home 
office on November 20, 1911. The application was approved by the de- 
fendant’s home office medical director in Indianapolis on December 5, 1911. 
The policy, dated November 16, 1911, was issued December 6, 1911, and was 
mailed to Simons, the agent, on the same day. The policy was received by 
Simons on Decmber 8, 1911, and on December 18th of that year Simons 
delivered it in Chariton county, Mo., to insured, who at the same time gave 
Simons a check for the $315.25 premium and took back the note he had 
given for that amount. Thereafter insured paid four other premiums of 
$315.25 each, as follows: November 18, 1912, November 17, 1913, November 
6, 1914, and November 10, 1915—but no others. 

Insured died on December 15, 1919. There were therefore, 5 years 
of primary or contract insurance, which ended on some date in the year 
of 1916 (according to when such primary insurance began), and 3 years 
of extended insurance, which ended on some date in the year 1919 (according 
to when the extended insurance began) and therefore whether insured 
died within or outside of the extended insurance period depends upon 
when the primary insurance began. The determination of this date solves the 
main question herein. If the primary insurance did not begin until the 
policy was delivered, to wit, December 18, 1911, then the period of ex- 
tended insurance did not expire until December 18, 1919, and, as in- 
sured died three days prior to that date, his death occurred within such 
period, and the insurance was in force. If, however, by reason of the 
terms of the application, policy, and the so- -called binding receipt considered 
as a part of the insurance contract, the primary insurance began on its 
date, November 16, 1911, or began on December 5, 1911, the date insured’s 
application was approved by the defendant’s medical director, then the 
extended insurance period ended either on November 16, 1919, or on De- 
cember 5, 1919, which, in either case, was prior to insured’s death, and, in 
that event, the extended insurance was not in force. Plaintiff contends 
the primary or premium insurance began on December 18, 1911, when the 
policy was delivered to him, and ended on December 18, 1916, and the ex- 
tended insurance began then, and, running for three years, ended on Decem- 
ber 18, 1919. Defendant contends that the primary or premium contract 
insurance began on the date of the application, November 16, 1911, and that 
therefore the extended insurance ended November 16, 1919. 

The application states that: 

“I, George T. Johnson, apply to the American Central Life Insurance 
Company, of Indianapolis, Indiana; to insure my life in the amount of five 
thousand dollars, . . . the annual premium to be payable in advance 
and each insurance year to end on the 16th day of November, and as an in- 
ducement to said company to make said insurance, and as a consideration 
therefore, I agree: . . . That there shall be no contract of insurance 
until a policy shall have been delivered to me and the premium paid to said 
company, or its duly authorized agent, during my lifetime and good health. 

That no statements, promises or information made or given by the 
person soliciting or taking this application shall be binding on the company, 
unless such statements, promises or information be reduced to writing and 
presented to the officers of the company, at the home office, in this appli- 
cation, and this application and the policy hereby applied for, taken together, 
shall constitute the entire contract between the parties thereto.” 

The “binding receipt” was contained in and taken from a “stub book” 
furnished the agent by the company. The evidence as to the giving of this 
receipt was furnished by the agent Simons over plaintiff’s objection that 
he was incompetent because the insured was dead. There is no evidence 
that the giving of the receipt was because of the peculiar circumstances 
that insured was in 8 days of being beyond insurance age. On the con- 
trary, the evidence of the agent is that he gave the receipt to every one 
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of whom he collected the premium, and the agent says he collected from 
all of them, i. e., those making application for insurance. The agent further 
testified that he told insured he could not insure him unless he insured him 
before the 24th of November; that he did not tell insured that for the 
policy to be effective it would have to be dated November 16th, or that 
it wou.d be delivered to him prior to November 24th, the day he would 
arrive at the insurance age of 61; that there was no special agreement with 
reference to insured’s age being so near 61 except that insured wanted to 
defer buying life insurance, and he (the agent) told him he could not 
insure him unless he insured him before the 24th of November; that the 
policy “had to be written prior to the 24th day of November.” But in the 
next breath the agent explained that what he meant was that the a pli- 
cation had to be taken before the 24th. The agent said also that the rate 
he charged insured was the rate at the insurance age of 60. 

The so-called binding receipt which the agent gave insured upon the 

execution of his note for the premium reads as follows: 
“No. 63227. $315.25. 
“Shannondale, Mo., Nov. 16, 1911. 
“Central American Life Insurance Company of Indianapolis, 
Indiana. 
“The Agent Collecting on this Receipt Has no Authority 
to Collect for More Than the First Year’s Premium. 

“Received of George T. Johnson three hundred fifteen 25/100 dollars 
in full for the first annual premium on $5,000, thousand dollars, insurance. 
The insurance will be in force from the date of approval of the application 
by the medical director. In case the policy shall not be issued within sixty 
days after the application, including the medical examination, shall have 
been completed, the money herein receipted for shall be returned: Pro- 
vided that, if the applicant refuse to complete the application the company 
may retain the premium as liquidated damages. 

“Not valid unless countersigned by 

“L. A. Simons, Agent. 
“H. M. Woollen, Vice President.” 

The stub heretofore mentioned as having been attached to the appli- 
cation and sent by the agent to the company contained memoranda, made 
thereon by the agent, in reference to this receipt, from which the com- 
pany, knowing the form thereof, could know or formulate the exact terms 
of the receipt the same as if a copy thereof had been sent along with the 
application. The policy stated that it was issued “in consideration of 
the receipt of a premium of $315.25 on the 16th of November, 1911, 
and the payment of a like premium thereafter,” and then provided that 
the application. was a part of the policy that the policy and application 
‘shall constitute the entire contract between the parties hereto”; that the 
payment of the first annual premium is a condition precedent to the taking 
effect thereof, and that the policy should not become binding upon the com- 
pany “until said premium is actually paid during the lifetime and good 
health of the insured”; that a grace of 31 days was granted for the pay- 
ment of every premium after the first year; that if the death of the in- 
sured occurred during the period of grace the unpaid portion of the pre- 
mium for the then current policy year should be deducted from the amount 
payable; that all premiums were to be due and payable annually in ad- 
vance at the home office; that, if the premiums were not paid on or before 
the day when due, the policy should become void; that it should be non- 
forfeitable after it “shall have been in force three years as hereinafter 
provided”; shall be incontestable “after premiums for two years have been 
paid thereon except for nonpayment of premiums”; that there should be 
self-acting extended insurance “after three years’ full annual premiums 
shall have been paid.” 

Plaintiff contends that these various provisions concerning the payment 
of annual premiums and the existence of the insurance for a certain num- 
ber of years, together with the fact that though the policy was dated No- 
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vember 16, 1911, and the application said the insurance year was to end on 
November 16th, which made them exactly one year apart, yet all these 
things clearly show that the intention of the parties to the insurance con- 
tract was that the payment by insured of each of the annual premiums pro- 
vided for the insurance contract entitled the insured to 12 calendar months’ 
insurance, and therefore the payment of the first annual premium of 
$315.25 entitled him to a fu.l year’s insurance, the same as the other years; 
whereas, if, as defendant contends, the insurance year ended on November 
16th, insured obtained for the first annual premium only 10 months and 28 
day’s insurance instead of one year, and that, since the application pro- 
vided that there was to be “no contract of insurance until a policy shall 
have been delivered,” and, as both application and policy provided that the 
two taken together “shall constitute the entire contract,” the so-called 
binding receipt did not constitute any part of such contract nor have any 
effect in causing the insurance to come into existence-at any time sooner 
than the date of the delivery of the policy, to wit, December 18, 1911. 
Consequently, plaintiff says the premium or contract insurance ended: De- 
cember 18, 1916, and the period of extended insurance ran until December 
18, 1919, and, insured having died three days prior to that date, his death 
occurred while such insurance was in effect. 

Defendant, however, contends that the application was made a part of 
the insurance contract, and provided that “each insurance year shall end on 
November 16th,” and that this was done for the reason that 8 days after 
November 16, 1911, the date of the application, insured would have been of 
the insurance age of 61 years, and not only would have been uninsurable 
in defendant’s company, but could not have gotten insurance in any other 
company at the rate provided for the insurance age of 60, the rate which 
he got: and therefore these two things constitute the consideration he 
received for the insurance period on the first premium, being less than 
one year. Defendant also says that, not only does the insurance contract 
provide that the insurance year shall end on Novernber 16th, which is so 
definite and plain as to need no construction, but that the parties to the con- 
tract by their acts, the company demanding and insured paying, for five 
years, the premiums on or before November 16th or within the grace period 
thereafter) have construed the contract as being that the insurance year 
ended on November 16th, and not December 18th. Furthermore, defendant 
argues that the “binding receipt’ was made a part of the application by 
means of the “stub” (containing an abstract of the receipt) attached to 
the application, and therefore the provision in the receipt that “the in- 
surance will be in force from the date of the approval of the applica- 
tion by the medical director” does no violence to, but complies with, that 
provision in both the application and policy which says that the two, 
taken together, “shall constitute the entire contract.” 

Defendant also takes the position that, as the application provides that 
“no statements, information or promises made or given by the person 
soliciting this insurance or taking this application shall be binding on the 
company unless such statements, promises or information, be reduced 
to writing and presented to the officers of the company, at the home office, 
in the application,” this means that such statements, information, or 
promises, communicated in writing by means of the stub or abstract of the 
receipt attached to and going with the application, are binding and are a 
part of the contract; and, although the application says “there shall be no 
contract of insurance until a policy has been delivered to me Po 
during my lifetime and good health,” yet, as the receipt (which through the 
stub attached to the application became a part of the contract), says “the 
insurance will be in force from the date of the approval of the application 
by the medical director,” this is a modification of the contract otherwise 
made by the application and policy, whereby the insurance began as of the 
date of the application, November 16, 1911. Wherefore defendant says there 
is neither conflict nor ambiguity in the insurance contract as to when the 
insurance began. 
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It will be observed, however, that the receipt nowhere provides that the 
insurance shall begin as of the date of the receipt of the application. The 
receipt says the insurance will be “in force from the date of the approval 
of the application by the medical director.” If no insurance was in force 
until then, how could it begin until that date? Surely, even under the 
receipt, insured had no insurance until then. Consequently it does not 
logically follow that, if the receipt is a part of the contract, therefore 
the insurance began on the date defendant contends for, to wit, Novem- 
ber 16th. Nor does it follow that, because the application says the in- 
surance year shall end on November 16th, this absolutely controls as to 
when it was to begin. to the exclusion of the other provisions of the con- 
tract in that regard, and that consequently there is no conflict or ambiguity 
in the contract concerning that matter. 

Nor can it be said that the provision that the insurance year is to end 
on November 16th, taken in connection with the giving of the binding 
receipt and the fact that insured lacked only 8 days of being of the unin- 
surable age of 61, made the insurance begin on November 16th. Defend- 
ant’s position and argument tacitly assumes, as its main support, the 
premises that the insurance had to go in force prior to November 24, 1911. 
But the evidence nowhere shows this. The receipt itself shows to the 
contrary, because it does not put the insurance into force until the appli- 
cation is approved by the medical director, which was not until December 
5th, which was after insured had become of the insurance age of 61. 
And the evidence of defendant’s agent, and its witness, is that there was 
no special agreement made with insured except that the application had 
to be made before November 24th, and that, when he testified that the in- 
surance had to start. within 8 days, he meant the “application had to be 
taken before the 24th’; that he never told insured the policy would be 
returned to him prior to the 24th, but that he would deliver it to him on 
his next trip; and as to when the application would be acted upon the agent 
testified: “I don’t just remember exactly what I told him; I presume I 
told him what I tell every one—somewhere from 10 days to 3 weeks.” 
Moreover, the so-called “binding receipt” was not a special contract given 
to insured in this case so as to cover his situation wherein he lacked 8 
days of being 61, or to others similarly situated, but was, as the agent’s 
evidence shows, the same receipt he gave to every one when he took their 
application and collected the first premium. So that it seems clear that the 
insurance did not have to begin prior to November 24th or the defend- 
ant would not have insured him, but that if defendant would not insure 
any one after be became of the insurance age of 61, as defendant’s field 
agent, Simons, claims, defendant waived it in this case, and plaintiff pleaded 
such waiver. Where, then was there any consideration for insured re- 
ceiving less than one full year’s insurance for the first full annual premium? 
Neither the binding receipt nor the provision in the application that the 
insurance year should end on November 16th, made the insurance begin at any 
time prior to November 24th, or while insured was still 60. For at the 
best, even under the terms of the binding receipt, considered as a part 
of insurance contract, no insurance began or went into force until Decem- 
ber 5th. Defendant never did agree that the insurance should begin 
earlier than that. Consequently, insured received nothing in return for 
the first premium’s insurance period being less than one year. 

Why construe the contract in such way as to say there was a con- 
sideration for insured’s taking less than a year’s insurance for the first 
premium when every provision in the contract is directly to the contrary; 
and what consistency is there in saying in one breath that the insurance 
began on November 16th, i. e., that there was a full year’s insurance for 
that premium, and in the next breath that insured obtained a consideration 
for receiving less than a year’s insurance for the first premium. It would 
seem that, for the contract to be consistent -and free from ambiguity, as 
defendant claims it is, it should either have allowed the insurance to go 
into effect at once upon the signing of the application, or at least while in- 
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sured was of the insurance age of 60, or have explicitly provided that he 
was not to get one year’s insurance for the first premium. It is not shown 
that the fact insured was of insurance age of 61 when the insurance went 
into effect was a consideration for any such agreement as defendant now 
seeks to construe into the contract, for the evidence of Simons, the field 
agent, and of Buttolph, the actuary, both show that the rate at which 
Johnson was insured was determined by the insured’s age at the time he 
signed the application. As Buttolph says: “He received the rate at age 
60 because the application had been taken by the agent when he was nearer 
age 60.” It is true Buttolph goes on to say that insured had in the appli- 
cation requested the company “to date his policy as of the date the appli- 
cation was taken,” but that is merely his conclusion on that matter, and 
neither the evidence nor the application shows such to be the fact. 

But is there anything in the contract which shows that the insured 
was to receive less than one full year’s insurance for the first annual pre- 
mium, or that the company received or suffered the above detriment in re- 
turn for such lessened first period of insurance on the first premium, rather 
than that the company merely waived its right to refuse to insure any one 
over 60? There is not, unless to be contained in the provision of the 
app ication that the insurance year shall end on November 16th. But 
that cannot be considered as the controlling provision in the contract as 
to when the insurance should begin, for several reasons: (1) There is 
no provision in-the insurance contract that the insurance period based on 
the first premium should be less than one year; (2) the terms of the insur- 
ance contract call for a full year’s insurance for each annual premium; 
(3) nowhere in the insurance contract, not even on the so-called binding 
receipt considered as a part of such contract, did the company agree that 
the insurance should begin on the date of the application, but the provisions 
making the insurance begin later were retained in the contract, making it 
begin either on December 5th, according to the receipt, or on the delivery of 
the policy in the lifetime and good health of insured, according to the 
application and policy, which was December 18th; (4) even if the prior oral ~ 
negotiations could be relied upon or looked into to aid in determining 
whether there was any agreement that the insurance should begin on Novem- 
ber 16th, or that there should be less than a full year’s insurance for the 
first year’s premium, no basis whatever can be found in the evidence to show 
that such agreement was made; (5) the fact that an annual premium is 
by an insurance contract made payable on a certain day annually has never 
determined the question’ when the insurance was to begin, where there 
were provisions postponing the commencement of the insurance to a date later 
than the date of first payment which fixed the annual date of payment 
thereafter. 

[1] In the cases holding that an insured is entitled to a full year’s 
insurance in return for a fu'l year’s premium, and that therefore the insur- 
ance did not end until a year after the insurance thereunder began, the 
fact that the premium was by the contract made payable on a certain 
date did not determine when the insurance began or ended, nor did it have 
any effect whatever upon that matter. In fine, the insurance contract in the 
case at bar is just like any other insurance contract wherein the policy 
was dated as of the date of the application, and the prenriums were made 
payable annually thereafter on that date, yet, nevertheless it was adjudged 
that the time when the insurance was to go into effect controlled, and gave 
the insured a full year’s insurance from that time, and this fixed the date 
when the insurance ended. Ha'sey v. American Central Life Ins. Co., 258 
Mo, 659. 167 S. W. 951: Chestnut v. Security Mutual Life Ins. Co., 208 Mo. 
Anp. 130. 232 S. W. 203; Stout v. Missouri, etc., Casualty Co. (Mo. App.) 
179 S. W. 993: McMaster v. New York Life Ins. Co., 183 U. S. 25, 22 
Sup. Ct. 10, 46 L. Ed. 64; Stinchcombe v. New York Life Ins. Co., 46 
Or. 316. 80 Pac. 213. 

But the so-called binding receint says the insurance will be in force from 
the date of the approval of the application by the medical director ; and, since 
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this was done on December 5, 1911, how about that? If that provision in the 
receipt controls, and puts the primary insurance into effect regardless of 
any other provision of the insurance contract, then the insurance began on 
December 5th, and made the extended insurance end on that date, which 
was 10 days before insured died. There seems to be some difficulty, 
even on the part of the defendant, to determine just what the so-called 
binding receipt is. In the defendant's original brief field herein, it is 
said, in one place, that the receipt was a mere proposal for a contract, 
and in another place it is argued that the receipt became a part of the in- 
surance contract through the delivery of the receipt and the attachment of 
the stub or abstract of the receipt of the application. But in the brief filed 
on this rehearing defendant argues that there were two contracts, one created 
by the receipt for temporary insurance and the other created by the ap- 
plication and policy for permanent insurance, - 

[2] But the receipt, when analyzed, is not a contract of insurance, 
but rather an agreement between the parties that, under certain con- 
tingencies, a contract of insurance would be made. In other words, it 
is not a contract of insurance, but an agreement preliminary to a con- 
tract of insurance. Note its language: 

“In case the policy shall not be issued within 60 days after the appli- 
cation, including the medical examination, shall have been completed, the 
money herein receipted for shall be returned; provided that, if the 
applicant refuse to complete the application, the company may retain the 
premium as liquidated damages.” 

It never became a completed contract in and of itself, for the only 
insurance contemplated in it is the insurance created by the application 
and policy; and there was no notice to insured that the application was 
approved until the poticy was delivered. The receipt could not, in and of 
itself, become a contract, until insured was notified that it was accepted 
and approved. Crohn v. United, etc., Travelers of America, 170 Mo. App. 
273, 282, 156 S. W. 472. And no such notice was given until the delivery 
of the policy, and, when that was done, the policy, and not the receipt was 
in effect as the contract. At any time prior to the delivery of the policy, 
the application could have been rejected by defendant; hence there was no 
contract of insurance in exisfence except the policy contract, and then 
not until it was delivered. 

If the so-called binding receipt can in any view be regarded as a 
contract in and of itself, it amounted only to this: That by it defendant 
promised the insured “The insurance will be, not is, but will in the future, 
in force when the medical director approves.” But instead of keeping 
this promise and making the insurance go into effect on that date, the de- 
fendant delivered a policy to insured which made the insurance go into 
effect on the date of the policy’s delivery. The insured accepted the policy 
as it was with the receipt promise unfulfilled, and paid the premiums on said 
policy; and now the defendant turns about and says the contract was 
that the insurance went into effect on the date of application, or, at the 
verv latest, or the date of the medical director’s approval. The very most 
that can be claimed for the receipt is that it, through the stub attached to 
the application, become a part of the entire insurance contract. This, 
however, could on'y result in making it merely one of the provisions thereof, 
and not that its provisions controlled or superseded the other provision in 
the rest of the contract. In other words, even if it be conceded that the 
receipt became a part of the contract, the result is the same as if there 
had been no receipt, but the contract, made up of the application arid policy, 
had said in one place that the insurance should be in force from and after 
December 5th. and in another place that there should be “no contract of 
insurance until a policy shall have been de'ivered to me . . . during 
my lifetime and good health” (which was on another and a later date), and 
that the application and policy, taken together, “shall constitute the entire 
contract.” 

[3] In other words, the insurance contract herein, even considered as 
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made up of the application, receipt and policy, contains various provisions 
giving different times as to when the insurance was to go into effect, and 
therefore there is a conflict and an ambiguity in that regard. It is well 
settled that, where such exists, that construction which is most favorable to 
insured will be adopted. Goodwin v. Provident Society, 97 ‘Iowa, 226, 66 
N. W. 157, 32 L. R. A. 473, 476, 59 Am. St. Rep. 411; Stout v. Missouri, 
etc., Casualty ‘Co., supra, and other cases heretofore cited. Certainly 
that construction ought not to be adopted which gives to the insured less 
than a full year’s insurance for.a full year’s premium, when the contract 
expressly provides therefor; nor shou!d the company, having such different 
and inconsistent provisions in its contract, be allowed to say, after time 
has developed the facts showing which provision will prove most favorable 
to it, that that one is absolute and controlling. We are therefore of the 
opinion that neither the so-called binding rece:pt nor the fact that the 
application says the insurance year is to end on November 16th distinguishes 
this case from those hereinabove cited wherein it was held that a full 
year’s premium entitled an insured to/a full year’s insurance, and this 
determined when the insurance terminated. 

[4] Point is made that the insurance contract is an Indiana contract, 
and governed by the laws and rules of decision in that state. The con- 
tract was solicited in Missouri, applied for in Missouri, and made com- 
plete by delivery in Missouri. It is therefore a Missouri contract. Crohn 
v. Order of United Commercial Travelers, 170 Mo, App. 273, 156 S. W. 
472; McMaster v. New York Life Ins. Co., 183 U. S. 25, 37, 22 Sup. Ct. 10, 
46 L. Ed. 64. 

[5] Defendant, in its answer, asserted that, if its contention as to 
when the period of extended insurance ceased was not upheld, then such 
holding “deprives it of its property and abridges the freedom of the 
parties to contract in violation of Fourteenth Amendment,” and on this 
contention has filed a motion to transfer this cause to the Supreme Court. 
This, however, neither presents a constitutional question, nor does it 
involve a construction of the Constitution. If it did, then every losing 
litigant could, by asserting that, if judgment went against it, the Con- 
stitution was involved, thereby get the case into the Supreme Court of 
the state, and finally into the Supreme Court of the nation. In this case 
the jurisdiction of the court over the person and subject-matter is not 
questioned, and hence its action, however erroneous, is due process within 
the meaning of the Constitution. Davidson v. Hartford Life Ins. Co., 
151 Mo. App. 561, 564-567, 132 S. W. 291. The question in the case is 
what is the meaning of and construction to be placed on the contract, not 
the meaning of or construction to be p!aced on the Constitution, either state 
or national. Defendant cannot by such assertion give jurisdiction to either 
the state or national Supreme Court. McManus v. Burrowes, 280 Mo. 327, 
333, 217 S. W. 512. The motion to transfer to the Supreme Court of the 
state is therefore overruled. 


[6] Being of the opinion that the trial court erred in construing the 
insurance contract as terminating the insurance on November 16th, and 
that, under the rule applicable to the construction of insurance contracts 
where there are conflicting and ambiguous provisions, that construction 
should be applied which is favorable to insured, rather than to the insurer, 
we think the judgment should be reversed, and the cause remanded, with 
directions to render judgment for plaintiff for the amount due on the 
policy with interest from February 6, 1920, less the amount to be deducted 
for forborne premiums as provided in section 6153, R. S. 1919. It is so 
ordered. 

All concur. 

On Motion for Rehearing. 


__ We do not understand that our decision in the above case is in conflict 
with the holding in State ex rel. v. Robertson (Mo. Sup.) 191 S. W. 
989. It was there held that there was no insurance contract created in the 
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receipt or elsewhere. True, in that case the Supreme Court said that the 
receipt would have been a completed contract had the entire application 
been approved. But there are a number of things which, in our view, 
distinguish the present case from that. In the Robertson Case the appli- 
cation refers to the receipt, and says the policy applied for “in accordance 
with provisions of the receipt of date and number corresponding to this 
application, which I hereby accept and agree to the conditions thereof.” 
This reference to the receipt in the application, which the insured in that 
case signed, made the receipt a part of the insurance contract had the 
application been approved. But no such reference was made to the receipt 
in anything the insured herein signed or agreed to. After he executed 
the application and gave his note for the premium, the agent handed him 
the receipt, and then pinned the stub of the receipt, which was an abstract 
thereof, to the application when the agent later sent it to the company. 
This was all that was done to make the receipt either a separate, independ- 
ent, or completed contract in itself, or a part of the insurance contract 
contemplated by the application. As stated in the opinion, the receipt 
never became a separate, independent contract of insurance in itself, for 
the only insurance contemplated in it is the insurance created by the applica- 
tion and policy, and these two say there was to be “no contract of insurance 
until a policy shall have been delivered,” and that the two—application and 
policy—‘“shall constitute the entire contract.” So that the insured’s mere 
reception, without more, of the receipt when it was handed to him by the 
agent after the application for the only insurance contract in contemplation 
had been executed and paid for does not, it seems to us, make the receipt a 
separate, independent, and completed contract of insurance in itself; but the 
most that can be claimed for the receipt is that it became a part of the entire 
insurance contract. However, even if it did, still the provision in the receipt 
upon which the defendant relies as to when the insurance was to begin does 
not conclusively control, because of the directly contrary provision elsewhere 
in the contract, made up of the application and policy, namely, that there 
should be “no contract of insurance” until the policy was delivered, and 
that the application and policy should constitute the “entire contract.” 
Neither of these provisions were present in the Robertson Case. 

It is said the statement in the opinion that there was no notice given 
insured of the approval of the policy until it was delivered to him is 
erroneous. The agent, without testifying that he deposited in the mails a 
properly addressed and stamped envelope containing a letter notifying 
insured that the policy had been issued, and would be delivered the next 
time he came around, merely attempted to say that he “wrote” plaintiff to 
that effect. This testimony, upon objection, was stricken out by the court. 
Hence we said there was no evidence of notice in the record until the 
notice given by delivery of the policy. 

The motion for rehearing is overruled. 

All concur. 

———__ - 


DEMPSEY v. JOHN HANCOCK MUT. LIFE INS. CO. (No. 17307.) 
(St. Louis Court of Appeals. Missouri. Jan. 2, 1923.) 
248 Southwestern Reporter, 17. 


INSURANCE — POLICY HELD TO CONTAIN PROVISION FOR 
COMMUTATION FOR NONFORFEITABLE PAID-UP INSUR- 
ANCE UPON DEFAULT. 

An insurance policy providing, “After three full annual premiums shall 
have been paid hereon then, in case of default in the payment of any sub- 
sequent premium or installment thereof. the company will (there being then 
no existing indebtedness as aforesaid), * * * after the payment of 
premiums for 11 full years without any action on the part of the insured, 
continue this policy as participating paid-up insurance, payable at death, 
for $523,” held to provide for an unconditional commutation of the policy 
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for nonforfeitable paid-up insurance as contemplated by Rev. St. 1919, § 
6154. 

(For other cases, see Insurance, Dec. Dig. § 368[1].) 

Appeal from St. Louis Circuit Court; Franklin Ferriss, Judge. 

“Not to be officially published.” 

Action by Vincent Dempsey administrator of the estate of Charles J. 
Donohoe or Donohue, deceased, against the John Hancock Mutual Life In- 
surance Company. From judgment for plaintiff in insufficient amount he 
appeals. Affirmed. 


Claude O. Pearcy, of St. Louis, for appellant. 
Leahy, Saunders & Walther, of St. Louis, for respondent. 


Daves, J. An action on a policy for life insurance. The petition 
is in usual form containing the formal allegations upon a policy of life in- 
surance for $1,000 issued by the defendant insurance company. Defend- 
ant’s answer, inter alia, sets up the following provisions of the policy, to 
wit: 

“In case any subsequent premium on or installment thereof is not 
paid when due, . . . this policy shall become void except as here- 
inafter agreed. 

“After three full annual premiums shall have been paid hereon, 
then, in case of default in the payment of any subsequent premium or instal- 
ment thereof, the company will, after payment of premiums for eleven full 
years, pay on legal surrender on any anniversary of its issue a cash value 
of $193.82. 

“Without any action on the part of the insured, continue this policy 
as participating paid-up insurance payable at death for $523.00.” 

The reply is a general denial. 

The case being tried to a jury, at the close of all the evidence the 
court on its motion gave a perémptory instruction to the jury to find for 
the plaintiff in the sum of $565.61, which sum represents insurance and 
interest due under defendant’s theory, including court costs up to the time 
of the defendant’s tender. In due course plaintiff appealed 

The policy was issued January 18, 1905, to Charles J. Donohoe, who 
died January 24, 1918. Premiums were paid on January 18th each year until 
January 18, 1916, when insured defaulted in the payment of premiums, and 
so continued in default until his death. The suit is brought by appellant 
as administrator of the estate of Charles J. Donohoe, deceased. The 
sole question in the case is one of law, and involves a construction of the 
policy. If the policy is found to contain a provision for an unconditional 
commutation of the policy for nonforfeitable paid-up insurance, as men- 
tioned in section 6154, R. S. 1919, then the defendant made a correct ten- 
der by paying into court the said amount as due the beneficiary under the 
policy. If, on the other hand, the insurance policy does not contain a pro- 
vision for the unconditional commutation of the policy for nonforfeit- 
able paid-up insurance, then the beneficiary is entitled to the face of the 
policy, to wit $1,000. 

Section 6151, 6152 and 6153, R. S. 1919, pertain to nonforfeitableness of 
life insurance policies, paid-up policies, and the rule of payment on commuted 
policies. These are followed by section 6154, R. S. 1919, which is as 
follows: 

“The three preceding sections shall not be applicable in the following 
cases, to wit: If the policy shall contain a provision for an unconditional 
surrender value, at least equal to the net single premium, for the temporary 
insurance provided for hereinbefore, or for the unconditional commutation 
of the policy for nonforfeitable paid-up insurance, or if the legal holder 
of the policy shall, within sixty days aiter default of premium, surrender 
the policy and accept from the company another form of policy, or if the 
policy shall be surrendered to the company for a consideration adequate 
in the judgment of the legal holder thereof, then, and in any of the fore- 
going cases, this article shall not be applicable: Provided, that in no instance 


59 Vol. LXI. 
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shall a policy be forfeited for non-payment or premiums after the pay- 

ment of three annual payments thereon; but in all instances where three 

annual premiums shall have been paid on a policy of insurance, the holder 
of such policy shall be entitled to paid-up or extended insurance, the net 
value of which shall be equal to that provided for in this article.” 

The pertinent provision of the policy is as follows: 

“After three full annual premiums shall have been paid thereon, then, in 
case of default in the payment of any subsequent premium or installment 
thereof, the company will (there being then no existing indebtedness as 
aforesaid) after payment of premiums for three full years, without any 
action on the part of the insured, continue this policy as participating paid- 
up insurance, payable at death, for $104. Column 2. ‘Pay on legal sur- 
render of any anniversary of its issue a cash value of $33.25.” 

After payment of premiums for 11 full years, without any action on the 

part of the insured, continue this policy as participating paid-up insurance, 

payable at death, for $523.00.” 

We think this provision of the policy must be construed to provide 
for an unconditional commutation of the policy for nonforfeitable paid- 
up insurance, and that therefore same comes within the purview of sec- 
tion 6154, R. S, 1919. This provision is almost a rescript of the pro- 
vision of an insurance policy reviewed by this court in Stark v. Ins. Co., 
176 Mo. App. 574, 159 S. W. 758. In that case the respondent here was 
then the appellant. In that case it was held that, under a policy providing 
for payment of a certain sum, upon proof of death, less any indebted- 
ness owing by the insured to the insurance company, and further pro- 
viding that, if the third or subsequent annual premium should not be paid 
when due, the insurer would (“there being then no existing indebtedness 
as aforesaid”) continue the policy as paid-up insurance for a specified 
amount, an indebtedness owing insurer by insured, at the time of default in 
payment of premium, did not defeat the right to paid-up insurance. The 
decision further holds that the sentence “there being then no existing 
indebtedness as aforesaid” does not constitute a condition precedent but 
merely provides for the deduction of any indebtedness owing by the in- 
sured from the paid-up insurance in the same manner as any indebtedness is 
to be deducted in the event there is no default. 

Counsel for appellant argues that there is a distinction between that case 
and the case at bar. Of course the instant case is not a replica of the 
Stark case; however, the Stark case is a positive authority to sustain re- 
spondent’s position. An insurance company may by its policy provide 
for an unconditional commutation of same for a paid-up policy for a 
definite sum after default of payment of certain premiums, and yet pro- 
vide in-the policy that, if there is an existing indebtedness, such sum is 
to be deducted in favor of the insurer, This clause means nothing more. 
This policy with such provision must be held to be one unconditionally 
commuting the policy for nonforfeitable paid-up insurance as contem- 
plated by section 6154, R. S. 1919. See Bothmann v. Ins. Co., (Mo. App.) 
231 S. W. 1007; McLeod v. Ins. Co., 190 Mo. App. 653, 176 S. W. 234. 

Judgment affirmed. 

Allen, P. J., and Becker, J., concur. 

———_ aa 
MUTUAL LIFE INS. CO. OF NEW YORK v. TUEMLER ert At. 
(No. 17666.) 
(St. Louis Court of Appeals. Missouri. March 6, 1923. Rehearing 
Denied April 6, 1923.) 
251 Southwestern Reporter, 737. 

2. INSURANCE — PROPER NOTICE HELD TO CONSTITUTE 
CHANGE OF BENEFICIARY WITHOUT CONSENT OF ORIG- 
INAL BENEFICIARY. 

Under Rev. St. 1919, § 6149, there was a change of beneficiaries where 
insured on divorce of beneficiary gave written notice to change, but the in- 
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surer refused to indorse the change on the policy because the old benefi- 
ciary would not consent; the consent of the old beneficiary being unnec- 
essary. 
(For other cases, see Insurance, Dec. Dig. § 587.) 
3. INSURANCE — HUSBAND ON DIVORCE HELD TO HAVE 
RIGHT TO CHANGE BENEFICIARY IN POLICY TO WIFE 
OR “HIS EXECUTORS,” ETC. 


Under Rev. St. 1919, § 6149, husband on divorce of wife had right to 
change the beneficiary in a policy to such wife “if living; if not, to his ex- 
ccutors, administrators or assigns,” the executor or administrator of the 
deceased having no vested interest in the policy. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

4. INSURANCE — BENEFICIARY HAVING ASSIGNED ANY IN- 
TEREST IN POLICY FOR VALUE ESTOPPED FROM CLAIM- 
ING PROCEEDS THEREOF. 

Where agreement of insured with divorced wife was carried out on the 
part of insured, the divorced wife as original beneficiary having accepted 
the fruits of the agreement is estopped and barred from claiming any part 
of the proceeds of the policy, she having agreed to assign all her right, 
title, and interest in the policy in consideration of surrender by the insured 
of a benefit certificate on her life wherein he was named as beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 585[3}.) 

Appeal from St. Louis Circuit Court; Franklin Ferris, Judge. 

“Not to be officially published.” 

Action by the Mutual Life Insurance Company of New York against 
Mary L. Tuemler, Luella Rosborough, and others. From the judgment, 
tlle last-named defendant appeals. Affirmed. 


Edw. W. Foristel and Taylor R. Young, both of St. Louis, for appel- 
lant. 

Edward A Feehan, of St. Louis, for respondent. 

Bruere, C. This suit was instituted in the circuit court of the city 
of St. Louis, by the Mutual Life Insurance Company of New York, on 
the 9th day of July, 1920, against Mary L. Tuemler, Luella Rosborough, 
formerly Lucella Tuemler, Frank B. Saunders, administrator of the 
estate of Charles F. Tuemler, deceased, and St. Louis Coffee & Spice 
Mills, defendants, by filing therein a bill of interpleader praying that the 
defendants be required to interplead for a fund of $900, due and payable 
by the terms of two policies issued by it on the life of Charles F. Tuemler, 
deceased. 

The bill in substance alleges that defendant Luella Rosborough was 
formerly Luella Tuemler, and the wife of Charles F. Tuemler, deceased, 
from whom she obtained a divorce for his default on or about the 12th 
lay of March, 1912, and that by said decree her maiden name of Luella 
Rosborough was restored to her; that defendant Mary L. Tuemler was a 
sister of the deceased; that on August 14, 1906, defendant issued two 
policies upon the life of Charles F. Tuemler, which said policies, by 
reason of default in payment of the premiums due August 14, 1912, had 
become automatically paid-up policies, the first in the sum of $600 and the 
second in the sum of $300; that defendant Luella Rosborough, by the 
name of Luella Tuemler, was named beneficiary in said policies and that 
the beneficiary had never been changed; that after the date of the decree 
of divorce the insured had requested the plaintiff to change the name 
of the beneficiary, in each of said policies, from Luella Tuemler to Mary 
L. Tuemler; that the consent of Luella Tuemler so to do was never 
presented to plaintiff and that nothing further was done toward a change 
of beneficiary; that subsequent to the date of the decree of divorce, the 
insured pledged said policies to and with the defendant St. Louis Coffee & 
Spice Mills, as collateral security for the payment of some obligation of 
said insured to said defendant company, and that the policies were then 
in the possession and under the control of said defendant company, which 
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claimed rights therein as such pledgee; that the defendant Mary I. Tuemler 
claimed to be entitled to the proceeds of said policies by reason of the said 
request of the insured to change the beneficiary in said policies from Luella 
Tuemler to Mary L. Tuemler; that the insured died intestate on the 6th 
day of March, 1920, and that upon his death the total sum of $900 be- 
came due and payable by the terms of said policies and which the plaintiff 
was ready and willing to pay to whom it rightfully belonged, but because 
of the defendants claiming the same it prayed that the defendants be re- 
quired to interplead. 

Thereafter, on the 28th day of December, 1920, plaintiff, by leave of 
court, paid said sum of $900 to the clerk of said court and was discharged 
from liability. 

Luella Rosborough, formerly Luella Tuemler, filed her separate answer 
to the petition admitting all the allegations thereof and by way of inter- 
plea charged that she had paid the premiums on said policies out of her 
own funds; that said $900 belonged to her; and prayed that the same be 
paid to her as beneficiary under said policies. 

The answer and interptea of Mary L. Tuemler, in addition to alleg- 
ing the matters set up in the bill of interpleader, charged that the insured, 
Charles F. Tuemler, paid all the premiums up to the time the policies became 
paid-up policies; that shortly after the granting of said decree of divorce 
an agreement had been made between Luella Rosborough and the deceased 
by which, in consideration of the surrender by the deceased to her of a cer- 
tain certificate on her life wherein the deceased was named as beneficiary, 
she, the said Luella Rosborough, agreed to execute and deliver to de- 
ceased written assignments of all her right, title, or interest in the policies 
in question, it being the intention of the deceased to thereafter change 
the beneficiary to Mary L, Tuemler; that, pursuant to said agreement, 
the deceased had delivered said benefit to Luella Rosborough, but that she 
refused to execute said assignments of said policies, as she had agreed to do, 
and that by reason thereof she was estopped and barred from claiming 
any part of the proceeds of said policies; that thereafter, or about April 
10, 1912, the deceased made written demands on the plaintiff for a change 
of beneficiary in said policies from said Luella Tuemler to Mary L. 
Tuemler, aad that the defendant had declined to make said change; that the 
bill of interpleader was filed by the plaintiff at the request of Luella 
Rosborough, and that by reason thereof the plaintiff and Luella Rosborough 
had waived the right, if any they had to assert or claim that a change 
of beneficiary from Lue'la Tuemler to Mary L. Tuemler was not valid 
and effective. 

The other defendants also filed separate answers and interpleas, but 
since they have not appealed from the judgment herein (which was against 
them) it is unnecessary to further their interpleas or to review the testi- 
mony in support thereof. 


The cause was submitted to the court,’at the February term of court, 
on the 15th day of March, 1921, and by it taken, under advisement. On April 
2, 1921, and at said February term, Luella Rosborough, asked leave of 
court to amend her answer and interplea by inserting therein the charge 
that the deceased had abandoned his intention to change the beneficiary 
in said policies from Luella Tuemler to Mary Tuemler; which request 
the court on said 2d day of April, 1921, refused. 

Thereafter, on the 11th day of April, 1921, and during the April term, 
the court found the issues jointly in favor of the defendant Mary Tuem- 
ler; and that she was entitled to said fun of $900; and that the remain- 
ing defendants had no right, title, or interest in said fund. The court 
further entered a decree ordering the money paid to Mary Tuemler. 
From this judgment Luella Rosborough brings the case here for review. 

Boiled down, the errors assigned here relate to the refusal of the 
court to permit the appellant to amend her answer and interplea and that 
the court erred in failing to enter a decree in her favor and against Mary 
Tuemler. 
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[1] Touching the first assignment of error, the record herein discloses 
that the court’s ruling, on appellant’s application to amend her interplea, 
was made during the February, 1921, term of the circuit court, and that 
the judgment herein was rendered at the April, 1921, term of said court. 
No term bill of exceptions was filed against said ruling, nor does the bill 
of exceptions recite that such an application was made or acted on. In 
this state of the record the question raised is not open to review in this case. 
Lynch v. Railroad, 208 Mo. 36, 106 S. W. 68; Godfrey v. Godfrey, 228 
Mo. 507, 128 S. W. 970; Blanchard v. Dorman, 236 Mo. loc. cit. 436, 139 S. 
W. 395. 


Coming now to the second assignment of error, section 6149, Rev. 
Stat. Mo. 1919, gives the husband the right to designate another beneficiary, 
upon written notice to the insurance company, in the event of the death 
or divorcement of the wife before the decease of the husband. This sec- 
tion was in force at the time the policies in question were issued (section 
7895, R. S. 1899), and its provisions are to be read into said policies. 

Counsel for appellant contends that this statute does not apply in this 
case for the following reasons: First, that the insurance company re- 
fused to change the beneficiaries, as demanded by the insured, without the 
consent of the appellant. Second, because the appellant is not designated the 
sole beneficiary in the policies. 

In view of the power given the deceased under the statute, he had the 
right, upon written notice to the company, ‘to designate the respondent the 
beneficiary of the policies; the consent of appellant was not necessary to 
the exercise of this right. It was also the duty of the insurance company 
to make the change and indorse the policy accordingly. 


It is conceded that the written notice required by the statute was given 
by the deceased to the company. This was all the deceased was required 
to do to effect.a change of beneficiaries. All that remained to be done was 
the purely formal matter, on the part of the officers of the company to 
indorse the change of the policy, without any discretion on their part. 
Under this state of facts the change of beneficiaries will be deemed com- 
plete. 

[2] The requirement of the statute, in regard to the indorsement by 
the insurance company upon the policy of the change of beneficiary, if for 
the benefit of the company, and relates to the evidence of the change; the 
failure to so indorse the policy does not affect the change itself. Orthwein 
v, Germania Life Ins. Co., 261 Mo. 651, 170 S. W. 885; Haven v. Home 
Ins. Co., 149 Mo. App. 291, 130 S. W. 73; A. O. U. W. v. McFadden, 
213 Mo. 286, 111 S. W. 1172; Borchers v. Barckers, 158 Mo. App. 274, 
138 S. W. 555; Jackson v. American Yeoman, 167 Mo. App. 24, 150 S. W. 
871: Niblack on Acc. Ins. & Ben. Soc. § 223; Joyce on Insurance, vol. 2, 
§ 751. 

[3] Counsel contend that the trial court overlooked the language of the 
policies designating the beneficiaries. They read payable to “Luella Tuem- 
ler, wife of Charles F. Tuemler of St. Louis, in the state of Missouri, if 
living; if not, to his executors, administrators or assigns.” He argues that 
the right given the insured to change the beneficiary in the policy is limited 
to policies payable to the wife as sole beneficiary. 

In support of his contention he cites Blum v. New York Life Ins. Co., 
197 Mo. 513, 95 S. W. 317, 8 L. R. A. (N. S.) 923, 7 Ann. Cas. 1021. This 
case is not in point. In that case the policy was payable to the wife if liv- 
ing, and if not living then to the husband’s children, or if no such children 
were living then to the legal representatives of the husband; and the court 
held that the provisions of the statute was never intended to apply to policies 
where other persons in connection with the wife are named as beneficiaries. 
The fact that the policies, in question, are payable to the insured’s estate, 
does not bring them within the rule announced in the Blum Case. The 
executor or administrator of the deceased had no vested interest in the 
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policies, but the deceased could change the beneficiaries at will. Havens v. 
Home Ins. Co., supra. 

Appellant further contends that she paid the premiums on the policies 
— her ‘own funds, and that therefore she is entitled in equity to said 

und. 

The evidence tended to show that the deceased paid all the premiums; 
and the record before us does not disclose any convincing evidence that 
appellant paid any portion of the premiums from her own funds, or that she 
had possession of the policies. 

[4] Moreover, the evidence tends to show that the agreement set up in 
respondent’s answer and interplea, hereinbefore set out, was made and 
carried out on the part of the deceased as alleged. The appellant having 
accepted the fruits of that agreement is estopped and barred from claiming 
any part of the proceeds of the policies. 

It follows that the judgment should be affirmed; and the Commissioner 
so recommends. 

Per CurtAM. The opinion of Bruere, C., is adopted as the opinion of . 
the court. 

The judgment of the circuit court of the city of St. Louis is accord- 
ingly affirmed. 

Allen, P. J., and Becker and Daues, JJ., concur. 


ee 


REES v. METROPOLITAN LIFE INS. CO. (No. 17160.) 
(St. Louis Court of Appeals. Missouri. April 3, 1923.) 
251 Southwestern Reporter, 395. 

1. JUSTICES OF THE PEACE — STATUTES — FOREIGN LAW 
MUST BE PROVED, THOUGH NEED NOT BE PLEADED IF 
CAUSE ARISES IN JUSTICE COURT. 

If a party to litigation relies upon the law of another state as a defense, 
it is incumbent upon him to prove such law, though, if the cause originated 
in the justice court, it is unnecessary to plead it. 

(For other cases, see Justices of the Peace, Dec. Dig. § 90; also 
Statutes, Dec. Dig. § 289.) 

2. EVIDENCE—FOREIGN LAW NOT PROVED ASSUMED SAME 
AS LAW OF STATE. 


Courts will assume that foreign law is the same as the law of this 
state where it is not proved. 

(For other cases, see Evidence, Dec. Dig. § 80[1}.) 

Appeal from St. Louis Circuit Court; Robert W. Hall, Judge. 

“Not to be officially published.” 

Action by Emma Rees against the Metropolitan Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


Fordyce, Holliday & White, of St. Louis, for appellant. 
J. J. O’Donohoe, of St. Louis, for respondent. 


Biccs, C. Plaintiff, the mother of Raymond Rees, and named as bene- 
ficiary in a policy of life insurance issued upon his life by defendant, recov- 
ered a judgment on said policy in the sum of $681.06, representing principal 
and interest. The cause originated in a justice court, where plaintiff had 
judgment. Upon appeal to the circuit court, there was a jury finding in 
favor of plaintiff, followed by a judgment for the amount claimed and 
interest. 

Defendant brings the case here, but makes no formal assignment of 
errors. Under rules 18 and 21 of this court (169 S. W. xvii) we would be 
warranted in dismissing the appeal. However, upon reading the appellant's 
points and authorities, which are mere abstract propositions of law with 
authorities cited, and also the argument contained in the brief, we are able 
to glean therefrom that defendant complains of the action of the court in 





Life] Missouri State Life Ins. Co. v. Allen. 935 


failing to sustain demurrers to the evidence offered by it at the close of 
plaintiff's case and at the conclusion of all theevidence. 

[1, 2] The argument is made that, inasmuch as the policy was issued 
and delivered in the state of Illinois where the insured resided and where 
the premiums were paid, that it should be construed according to the laws 
of that state, and that under the statutes and decisions of Illinois plaintiff 
should be debarred from a recovery as a matter of law under the facts of 
the case. If defendant relied upon the law of Illinois as a defense, it was 
incumbent unon it to prove such law. Inasmuch as the cause originated in 
a justice court, it was unnecessary for defendant to plead the foreign law, 
but it was required to prove it. This it did not do, and under such circum- 
stances it is well settled that the courts of this state will assume that the 
foreign law is the same as Missouri law and will treat the contract as being 
governed by the laws of this state. Such being the case, we perceive no 
error on the part of the court in submitting the cause to the jury. ° 

The facts of the case and the questions involved are the same as those 
presented to this court in the case of Stricker v. Metropolitan Life-Ins. Co., 
237 S. W. 894. Our opinion in that case disposes of all of defendant's 
contentions here made, and under that authority it is recommended that the 
judgment be affirmed. 

Per CurtAm. The foregoing opinion of Riggs, C., is adopted as the 
opinion of the court. 

The jud~ment of the circuit court is accordingly affirmed. 

Allen, P. J., and Becker and Daues, JJ., concur. 


A a 


MISSOURI STATE LIFE INS. CO. v. ALLEN. (No: 17719.) 
(St. Louis Court of Appeals. Missouri. May 8, 1923. Rehearing Denied 


May 25, 1923.) 
251 Southwestern Reporter, 751. 
1. INSURANCE—INSURANCE AGENT PERSONALLY LIABLE ON 
NOTES SECURED BY FIRST YEAR COMMISSIONS AND RE- 
NEWALS. 


An insurance agent executing notes to his employer for a sum exceed- 
ing an amount agreed to be advanced to him against his first year commis- 
sions and renewals, which the notes recited were pledged as collateral se- 
curity for payment thereof, cannot escape personal liability thereon, as be- 
ing payable solely out of earned commissions, because of a contract provid- 
ing for repayment of such advanced “by commissions earned.” 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

Appeal from St. Louis Circuit Court; Franklin Ferris, Judge. 

“Not to be officially published.” 

Action by the Missouri State Life Insurance Company against Doug- 
las T. Allen. Judgment for plaintiff, and defendant appeals. Affirmed. 


Jones, Hocker, Sullivan & Angert, of St..Louis for appellant. 
Jourdan, Rassieur & Pierce, of St. Louis, for respondent. 


ALIEN, P. J. This is an action upon two promissory notes executed by 
defendant to plaintiff’s order. The trial below, before the court without a 
jury, a jury having been waived, resulted in a judgment in favor of plaintiff 
for $443.95, from which the defendant prosecutes this appeal. 

The petition is in two counts. The first count alleges “that the defen- 
dant on November 12, 1917, executed his promissory note payable to the 
order of plaintiff in the sum of $300, with interest from date at the rate of 7 
per cent. per annum”; that defendant paid the interest to November 13, 
1918, and by certain payments reduced the principal to $174.73, as of No- 
vember 13, 1918, but refuses to pay the balance due thereon. Judgment is 
prayed accordingly. 

The second count alleges that on December 21, 1917, defendant exe- 
cuted his promissory note whereby he promised to pay on demand to plain- 
tiff $200, with interest at 7 per cent, from said date, but that defendant has 
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failed and refused to pay the same; judgment being prayed for the amount 
thereof with interest. ; 

The answer is as follows: 

“Now comes the defendant in the above-entitled cause and for his 
answer herein: 

“Alleges that on the Ist day of November, 1917, the plaintiff and the 
defendant entered into a written contract whereby it was agreed that any 
and all advances of money made by the plaintiff to the defendant should be 
repaid from commissions, first year or renewal, on premiums received by 
the plaintiff under policies of insurance written or procured by the defen- 
dant; that the notes sued on in this action were made and executed by the 
defendant for and on account of advances made by the plaintiff to the 
defendant under said contract as aforesaid and that under the terms of 
said contract the notes sued on herein are not a personal indebtedness or 
obligation on the part of the defendant, but the same are to be paid and 
satisfied solely from the commissions which have already or which may 
hereafter accrue on premiums received by the plaintiff under policies of 
insurance written or procured by the defendant. 

“Wherefore, having fully answered, defendant prays to be dismissed 
with his costs.” 

The reply is conventional. 

Plaintiff introduced the notes in suit and rested. The instrument sued 
upon in the first count of the petition is, in part, as follows: 

“$300.00. St. Louis, November 12, 1917. 

“On demand after date I promise to pay to the order of the Missouri 
State Life Insurance Company of St. Louis, Missouri, dollars, 
for value received, negotiable and payable without defalcation or discount 
at St. Louis, Missouri, with interest from date at the rate of 7 per cent. 
per annum, I having deposited or pledged with said Missouri State Life 
Insurance Company as collateral security for the payment of this note my 
first year and renewal commissions as and when the same become due me 
trom said company.” 

This is followed by certain provisions regarding the holder’s right to 
sell the “collateral,” and the application of the proceeds, in the event of 
nonpayment of the note at maturity. 

The note involved in the second count is in precisely the same form as 
that sued upon in the first count, excepting that the amount payable, to 
wit, $200, appears *» words in the body of the instrument; whereas, in the 
note involved in the first count the corresponding space was left blank. 

In support of the defense set up in the answer, the defendant testifiea 
that he entered the employ of the plaintiff in 1916 as a “writing agent,” and 
in 1917 became an “assistant supervisor”; and that on November 1, 1917, 
he entered into a contract with plaintiff whereby he became “home office 
representative.” This contract is evidenced by a letter written by plaintiff 
through its president to the defendant. The pertinent portion of this letter 
is as follows: 

“It is hereby agreed that the company will, for the period of one year, 
advance to you, against your first year commissions and renewals, not to 
exceed a total of three hundred dollars, as follows: 

‘In any month in which the first year commissions earned by you on 
business paid for during that month falls below one hundred and fifty 
dollars, the company will advance you the difference between the amount 
so earned by you and one hundred and fifty dollars. And, in case such an 
advance is made to you in any month, the advance so made shall be repaid 
by you by commissions earned on business naid by you in succeeding months 
as such commissions exceed one hundred and fifty dollars, it being under- 
stood that any and all advances made are against any and all your first year 
and renewal commissions.” 

It appears from defendant's testimony that he severed. his connection 
with plaintiff by resigning on March 20, 1918, and’ that his “first year’s 
commissions” earned by him under this last contract were $235.12, which 
were paid him jn cash excepting the amount credited upon one of these notes. 
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He testified that he received the money represented by these notes, and 
received no further advances from plaintiff; that after the execution of 
these notes he made a request of plaintiff's vice-president for further ad- 
vances, but was told that nothing further could be advanced to him, since 
he had received more money than his contract called for. 

It was conceded at the trial that the credits allowed on the note sued 
upon in the first count were correct. 

It is contended by defendant, appellant here, that this judgment should 
not be permitted to stand for the reason that defendant is not personally 
liable upon these notes, under the circumstances; that the notes represent 
—— made to defendant by plaintiff under the contract of November 

1917; and that under such contract the amounts thus advanced were pay- 
ie solely out of commissions that defendant might earn under the con- 
tract, defendant being under no personal obligation to ‘repay the same. 

{1] From the letter, supra, evidencing the contract between the parties, 
it appears that the advances contemplated were to be made against defen 
dant’s “first year commissions and renewals,” and were to be repaid “by 
commissions earned,” etc. Were the suit one to recover advances made to 
defendant under this contract, without any express obligation on his part to 
repay them except out of earned commissions, it may be that defendant 
would not be liable as upon an implied promise to repay the same; though 
this we need not decide. But as the suit is on two promissory notes exe- 
cuted by defendant—for a total sum exceeding the amount agreed to be 
advanced to him under the contract—we perceive no ground upon which 
defendant may escape liability upon such express promises on his part. 

In support of his contention defendant cites and ~— from Arbaugh 
v. Shockney, 34 Ind. App. 268, 71 N. E. 232, 72 N. 668; Northwestern 
Mutual Life Ins. Co. v. Mooney, 108 N. Y. 118, 15 N. Pe 303; Allenberg v. 
Wainwright & Equitable Life Ins. Co., 62 Wash. 234, 113 Pac. 585. In 
Arbaugh v. Shockney, supra, the plaintiff contracted to employ the defen- 
dant to solicit insurance, agreeing to pay him certain commissions and to 
advance money to him, not exceeding $15 a week, for current expenses. 
The suit was for the recovery of advances made by plaintiff to defendant 
under the contract. It was held that under the contract the advances 
were payable solely out of defendant’s earned commissions, and that there 
was no liability on defendant’s part to repay the same, since there was no 
provision in the contract to that effect. The court said: 


“If the contract in terms contains a promise by the agent to repay the 
sums advanced, the transaction would amount to no more than a loan, and 
the right to judgment be undoubted.” 


But it was pointed out that the contract, contained no such promise. 

In Northwestern Mutual Life Insurance Co. v. Mooney, supra, the 
plaintiff insurance company agreed to advance to defendant, its general 
agent in a specified territory, certain sums to be “expended in advancing 
the interests of the company in the territory,” and “to remain a first lien 
upon all the business and renewal interest secured” by him under the con- 
tract “until repaid with interest.’ The action was upon a bond given by 
the agent for the faithful performance of the contract, to recover advances 
thus made to him. It was he!d that the word “advance” did not necessarily 
imply a loan, and that in the absence of any express agreement to repay 
such sums, or words showing that the defendant assumed personal liability 
therefor, they could not be considered as loans but simply funds of the prin- 
cipal placed in the hands of: the agent to be used in the principal’s business 
and for which the agent could be required to account; and that defendant 
was not personally liable for the repayment thereof. 

In Allenberg ‘v. Insurance Co., supra, the suits were upon certain 
“receipts” for advances made by the plaintiffs to the defendant, an insurance 
solicitor in plaintiff’s employ. It was held that there was no personal obliga- 
tion on the part of defendant, under the circumstances, to repay the sums 
thus advanced to him; but the court said: 3 

“This conclusion, however, cannot prevail if the receipts upon their 
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face are such as to render the defendants’ personal liability certain, and there 
was no mistake in the execution of the receipts.” 

These authorities, we think, do not support defendant’s contention in the 
instant case, since by the notes in suit defendant expressly promised to 
repay to plaintiff the amounts thus advanced to him. While the notes refer 
to the commissions to be earned under the defendant's contract with plaintiff, 
they do so only by way of undertaking to pledge such commissions as col- 
lateral security for the payment of the notes, 

[2-4] In appellant’s reply brief, in reply to respondent’s. argument— 
the point is made for the first time—that there can be no recovery upon the 
note sued upon in the first count, because of the fact that the amount pay- 
able was not inserted in the body thereof in the blank space provided there- 
for; that since the body of the instrument is silent as to the amount to 
be paid, the “marginal figures” cannot be used to supply such omission; 
that, under such circumstances, the holder, in good faith, may fill up the 
blank in the body of the instrument, within the limit of the amount shown 
by the so-called marginal figures, appears to admit of no doubt. But 
whether recovery may be had upon the instrument as originally executed, 
resort being had to the figures appearing thereon, is a matter as to which 
the authorities are conflicting. See 3 R. C. L. 893, § 80, and cases cited. 
The question, however, is one which we need not decide, since we are of 
the opinion that under the record in this case such defense is not available 
to defendant. It will be noted that the first count of the petition herein 
alleges that the defendant executed “his promissory note payable to the 
order of plaintiff in the sum of $300," etc. The answer, set out in full 
above, does not deny the averments of the petition; and hence they are to 
be taken as true. See section 1256, Rev. Stat. 1919. Under these circum- 
stances, a recovery cannot be denied upon this note because of_the failure 
to fill in the blank space in the body thereof with the proper amount pay- 
able. A similar situation was present in Love v. Perry, 19 Ga. App. 86, 90 
S. E. 978, where the court said: ; 

“The defendant in his answer did not deny the averment in the first 
paragraph of the petition. that on April 14, 1914, he executed and delivered 
to the plaintiff his promissory note, whereby he undertook to pay to said 
plaintiff the sum of $90,” etc. “Nor did he deny the statement in the same 
paragraph that the copy-note attached to the petition was a copy of the 
note actually executed by him. . . . Therefore, in the state of the 
pleadings, it was apparent that recourse to the figures in the margin of the 
note was not necessary to authorize the rendition of a judgment in favor 
of the plaintiff for the full amount of the note sued upon, together with 
interest. . . . The note was upon its face unconditional, and when the 
defendant came into court and by his solemn plea admitted the allegation 
made by the plaintiff, that the note was given for the sum of $90, this 
admission supplied the only element which upon its face appeared to be 
lacking from the written evidence of the contract.” 

For the reasons given above, we are of the opinion that the trial court 
did not err in rendering judgment for plaintiff for the amount due on 
these notes. It follows that the judgment should be affirmed, and it is 
so ordered. 

Becker and Daues, JJ., concur. 


a —— — 


BOTHMANN v. METROPOLITAN LIFE INS. CO. (No. 23004.) 
(Supreme Court of Missouri, Division No. 2. Feb. 23, 1923. Motion to 
Transfer to Court in Bane Overruled June 11, 1923.) 

252 Southwestern Reporter, 652. 

1. INSURANCE—TERMS OF POLICY CONSTRUED AGAINST IN- 

SURER. 

Terms of policy of insurance, when doubtful, must be construed in 
favor of insured and against insurer. 

(For other cases, see Insurance Dec. Dig. § 146[3].) 
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2. INSURANCE — PROVISION FOR SURRENDER VALUE OR 
PAID-UP INSURANCE NOT UNCONDITIONAL, IF THERE 
IS ANY LIMITATION AS TO TIME OR CIRCUMSTANCES. 


Provision in life policy for surrender value or paid-up policy, on de- 
fault in payment of premium, is not unconditional, within Rev. St. 1919, § 
6154, so as to render jnapplicable section 6151, relative to extended insur- 
ance if there is any limitation as to time or circumstances, under which 
tiey are to take effect whether anything is required of insured or not. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

3. INSURANCE — PROVISION FOR PAID-UP POLICY WHICH 
WILL PREVENT EXTENDED INSURANCE MUST OPERATE 
AUTOMATICALLY AND BE UNAFFECTED BY CONDITIONS 
SUBSEQUENT OR PRECEDENT. 

Under Rev. St. 1919, § 6154, provision in life policy for paid-up insur- 
ance on default in payment of premium, which will render inapplicable 
section 6151, providing for extended insurance, must operate automatically 
at moment of lapse and be unaffected by any condition precedent or sub- 
sequent or any event over which the insured or owner has no control. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

4. INSURANCE—PROVISION FOR PAID-UP INSURANCE HELD 
NOT UNCONDITIONAL, SO AS TO DEFEAT STATUTORY 
EXTENDED INSURANCE. 

Policy providing that, on default, insured should have option to take 
cash surrender value term insurance for original amount, or paid-up insur- 
ance for smaller amount, but that, if he should not elect within three 
months, insurance should be continued for reduced amount of paid-up in- 

surance did not provide unconditional commutation for nonforfeitable paid- 
up insurance, within Rev. St. 1919, § 6154, so as to defeat right to extended 
insurance under section 6151, as it was conditional on insured’s living and 
remaining sane for three months. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Appeal from St. Louis Circuit Court; John W. Calhoun, Judge. 

Action by Emma Bothmann against the Metropolitan Life Insurance 
Company. A judgment for plaintiff for an alleged insufficient amount was 
reversed by the St. Louis Court of Appeals (231 S. W. 1007), and the case 
certified to the Supreme Court. Reversed and remanded, with instructions 

James J. O’Donohoe, of St. Louis, for appellant. 

Fordyce, Holliday & White, of St. Louis (William J. Tully, of New 
York City, of counsel), for respondent. 

Wuite, J. This case was decided by the St. Louis Court of Appeals, 
231 S. W. 1007, and certified to this court on the ground that the decision 
of that court was in conflict with a decision of the Kansas City Court ot 
Appeals in case of Ross v. Capitol Life Insurance Co., 205 Mo. App. 243, 
228 S. W. 889. 

The suit is on a policy of life insurance by Emma Bothmann, bene- 
ficiary and widow of William Bothmann, the insured. The opinion of the 

St. Louis Court of Appeals is very lucid and exhaustive, and we take the 
liberty of quoting from it some of the facts there summarized from the 
record: 

“Defendant, a life insurance company organized under the laws of the 

State of New York and doing business in Missouri, issued to William Both- 

mann on the 30th day of July, 1912, a policy of insurance in the sum of 

$1,000, in consideration of the payment of an annual premium of $15.19 
due on the 30th day of July in each year. Six annual payments were paid 
on the policy, the last on the 30th day of July, 1917. The premium due on 

July 30, 1918, was not paid, nor were any premiums thereafter paid on the 

policy. Emma Bothmann, plaintiff, was the wife of the insured and the 

beneficiary of es policy. William Bothmann, the insured, died on or about 


December 3, 191 
“On July 30; 1918, the date of the default, the policy had acquired a 
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reserve or net value under the combined experience table of mortality at 4 
per cent. per annum of $42.60. In addition said policy was entitled to a 
dividend of $2.97, which dividend had a reserve value of 87 cents, which 
gave to the policy a total reserve or net value of $43.47, and three-fourths 
of said reserve amounts to the sum of $32.60, which latter. sum, used as a 
net single premium for temporary insurance under the nonforfeiture laws of 
Missouri, would purchase temporary extended insurance for the full amount, 
plus dividend additions, for 4 years and 164 days from the date of the 
a a 

“At the date of the lapse, July 30, 1918, the policy under its terms had 
a cash value of $35, and was then entitled to a dividend of $2.97, making 
a total value of $37.97, which, applied to the purchase of paid-up insurance 
according to the tables at 3% per cent. interest, secured a paid-up value of 
$112.97, which was also greater than the paid-up insurance provided for by 
the nonforfeiture statutes.” 

1. The plaintiff claims the full amount of the policy, $1,000, less the 
forborne premium, on the ground that she was entitled to extended insur- 
ance under the facts as recited in the first part quoted above. The defendant 
claims she was entitled to only $112.97, as paid-up insurance, in accordance 
with the facts recited in the second part of the above excerpt. 

The Court of Appeals held that the defendant was correct in its inter- 
pretation of the insurance contract under our statutes, and that the defen- 
dant was liable only for the smaller sum; but reversed. the case on the 
ground of an erroneous judgment for costs. Under the rule announced 
by the Kansas City Court of Appeals in the Ross Case, it seems that the 
judgment should have been for $1,000, the full amount of the policy. 

These conflicting interpretations of the policy arise from a construction 
of the Missouri statutes (sections 6151, 6152, 6153, and 6154, R. S. 1919), 
because they provide certain conditions under which policies are not for- 
feitable for nonpayment of premium. Section 6151 contains the following : 

“Sec. 6151. Policies Nonforfeitable, When.—No policies of insurance 
on life hereafter issued by any life insurance company authorized to do 
business in this state, on and after the first day of August, A. D. 1879, 
shall, after payment upon it of three annual payments, be forfeited or become 
void, by reason of nonpayment of premiums thereof, but it shall be subject 
to the following rules of commutation, to wit: The net value of the policy, 
when the premium becomes due, and is not paid, shall be computed upon 
the actuaries’ or combined experience table of mortality, with four per cent. 
interest per annum, and after deducting, from three-fourths of such net 
value, any notes given on account of past premium payments on said policy 
issued to the insured, and any evidence of indebtedness to the company, 
which notes and indebtedness shall be then canceled, the balance shall be 
taken as a net single premium for temporary insurance for the full amount 
written in the policy.” 

The section then provides the manner of computing the term of tem- 
porary insurance. 

Section 6152 re‘ates to the manner in which the policy holder may re- 
ceive paid-up policy after three full annual premiums have been paid. 
Section 6153 says: 

“If the death of the insured occur within the term of temporary insur- 
ance covered by the value of the policy as determined in section 6151, and 
if no condition of the insurance other than the payment of premiums shall 
have been violated by the insured, the company shall be bound to pay the 
amount of the policy, the same as if there had been no default in the pay- 
ment of premium, anything in the policy to the contrary notwithstanding.” 

The section then sets forth the manner of giving notice and making 
proof and provides for certain deductions. 

In this case the net value of the policy was sufficient to constitute a 
premium for extended insurance beyond the term of the insured’s life, and 
the plaintiff asserts that under the terms of section 6151 and section 6153 
she was entitled to the fu'l amount of the policy at the date of her husband’s 
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death by making the necessary proof. The defendant invokes the operation 
of section 6154, as follows: 

“Sec. 6154. Foregoing Provisions Inap plicable, When.—The three pre- 
ceding sections shall not be applicable in the following cases, to wit: If 
the policy shall contain a provision for an unconditional surrender value, at 
least equal to the net single premium, for the temporary insurance provided 
for hereinbefore, or for the unconditional commutation of the policy for 
nonforfeitable paid-up insurance, or if the legal holder of the policy shall, 
within sixty days after default of premium, surrender the policy and accept 
from the company another form of policy, or if the policy shall be sur- 
rendered to the company for a consideration adequate in the judgment of 
the legal holder thereof, then, and in any of the foregoing cases, this 
article shall not be applicable. Provided, that in no instance shall a policy 
be forfeited for nonpayinent of premiums after the payment of three an- 
nual payments thereon; but in all instances where three annual payments shall 
have been paid on a policy of insurance, the holder of such policy shall be 
entitled to paid-up or extended insurance, the net value of which shall be 
equal to that provided for in this article.” 

The question to be determined here is whether the policy provides for 
“an unconditional commutation of the policy for nonforfeitable paid-up 
insurance” on the default in the payment of a premium. In order to ascer- 
tain the effect of the policy in that respect it is necessary to set out some 
of its provisions, as follows: 

“Options on Surrender or Lapse-——Upon failure to pay any premium 
or any part thereof when due, this policy, except as otherwise provided 
herein. shall immediately lapse. If, however, the lapse occur after three 
full years’ premiums shall have been paid, the owner hereof, provided there 
be no indebtedness hereon, shall, upon written request filed with the com- 
pany at its home office, together with the presentation of this policy for 
legal surrender or for indorsement within three months from the due date 
of premium in default, be entitled to one of the following options: 


“First—A cash surrender value, or the mathematical equivalent there- 
of, namely: 

“Second—To have the insurance continued in force for its original 
amount as term insurance from due date of premium in default, without 
participation and without the right to loan, and if the sum applicable to 
the purchase of such term insurance shall be more than sufficient to continue 
the insurance to the end of the endowment period named in the policy, the 
excess shall be used to purchase in the same manner nonparticipating paid-up 
pure endowment payable at the end of the endowment period and on the 
same conditions as this policy. The extended contract under this option 
may be surrendered for its full reserve at the date of such surrender, or 

“Third—To have the insurance continued for a reduced amount of 
nonparticipating paid-up endowment insurance, payable at the same time 
and under the same conditions as this policy, which paid-up insurance shall 
have an increasing cash surrender value equal to the full reserve at the date 
of surrender, or a loan value up to the limit of the cash surrender value, 
with interest payable in advance to the end of the policy year at the rate 
of five per centum per annum. 

“If the owner shall not, within three months from due date of premium 
in default, surrender this policy to the company at its home office for a 
cash surrender value or for endowment for term insurance or paid-up 
insurance as provided in the above options, the insurance shall be continued 
for a reduced amount of paid-up insurance as provided in the third option. 

“At the option of the company, the payment of the cash value may be 
deferred for a period not exceeding ninety days after the application thereof 
is received by the company. 

“The values of these options shall be the entire reserve according 
to the American Experience Mortality Table, with interest at three and 
one-half per centum, less a surrender charge not exceeding two and one- 
half per centum of the amount insured hereunder, which values so com- 
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puted produce the results set forth in the table herein at the end of the 
respective years. Values for other years (after the twentieth), if any, 
will be computed upon the basis of the entire reserve without surrender 
charge and furnished upon request of the insured. 

“Should surrender or default be at any other time than at the an- 
niversary date of the policy, the values will be adjusted on account of 
the fractional part of the current annual premium actually paid before 
default. 

“Any indebtedness to the company under this policy will be deducted 
from the cash value; and such indebtedness will also reduce the amount 
of paid-up insurance or the amount continued as term insurance and 
any pure endowment payable at the end of the endowment term, in such 
proportion as the indebtedness bears to the cash value at due date of 
premium in default.” 

In the agreed statement of facts it was admitted’ that neither the 
pla‘ntiff nor William Bothmann surrendered the policy at its home office 
within three months of July 30, 1918, for cash surrender value nor for 
endorsement of term insurance, or paid-up insurance as provided under 
the head of “Options on Surrender,” and at the death of William Both- 
mann the defendant tendered to plaintiff the sum of $112.97, which the 
plaintiff refused. It was further admitted that the plaintiff gave due 
notice of her claim under said policy as provided in its terms, and proofs 
of death were either submitted or dispensed with within 90 days after the 
decease of the insured, which occurred December 3, 1918, and that prior 
to the institution of the suit plaintiff duly demanded of defendant the 
payment of the policy, less the forborne premium, and defendant dis- 
claimed liability under the policy beyond $112.97. 

The particular clause, quoted above, in the policy which the defend- 
ant claims brought it within the requirement of section 6154, is as follows: 

“If the owner shall not, within three months from due date of pre- 
mium in default, surrender this policy to the company at its home office 
for a cash surrender value or for indorsement for term insurance or 
paid-up insurance, as provided in the above options, the insurance shall 
be continued for a reduced amount of paid-up insurance as provided in 
the third option.” 

This clause is immediately preceded by the statement entitled “Options 
on Surrender or Lapse,” as above set out. It is there stipulated that: 

“Upon failure to pay any premiums or part thereof when due this 
policy, except as otherwise provided herein, shall immediately lapse. If 
however, the lapse occur after three full years of premium shall have been 
paid, the owner thereof, provided there be no indebtedness hereunder, 
shall by written request filed with the company at its home office, together 
with presentation of this policy for legal surrender or for indorsement 
within three months from the due date of premium and default, be enti- 
tled to one of the following options.” 

Then follow the three options—the first, for a cash surrender value; 
second, for term insurance; and the third, as follows: 

“(3) To have the insurance continued for a reduced amount of non- 
participating paid-up endowment insurance, payable at the time and under 
the same conditions as this policy. ° 

The St. Louis Court of Appeals held “that the nonparticipating paid- 
up endowment insurance, payable at the same time and under the same 
conditions as this policy, .” is the same in effect as the “uncondi- 
tional commutation of the policy for nonforfeitable paid-up insurance,” as 
provided in the statute. The Kansas City Court of Appeals in the Ross 
Case, 205 Mo. App. loc. cit. 245, 228 S. W. loc. cit. 890, held that the 
expressions do not mean the same. The court. used this language : 

“It seems to be too clear for doubt that a simple provision that a 
policy will automatically become paid up is not the same, literally or in 
effect, as a provision for an unconditional commutation into a nonforfeit- 
able paid-up policy.” 
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[1] In order to bring that provision of the policy within the re- 
quirement of section 6154, the paid-up insurance must be unconditional 
and nonforfeitable. The courts of this state always have held to the rule 
that the terms of a policy of insurance, when doubtful, must be construed 
in favor of the insured and against the insurer. Stark v. Insurance Co., 
i76 Mo. App. 581, 159 S. W. 758, and cases cited. Very slight conditions 
have been sufficient to take the policy from under the effect of section 
6154. In the case of Paschedag v. Insurance Co., 155 Mo. App loc. cit. 196, 
134 S. W. 102, it was held that a policy was conditional, as not 
coming within that section, because the conversion of the policy into a cash 
surrender value depended upon surrendering the policy within six months 
after default. 

In the case of Whittaker v. Insurance Co., 133 Mo. App. 664, 114 S. W. 
53, it was held that the policy did not provide an unconditional commutation 
for nonforfeitable paid-up insurance, because it contained a provision 
that the so-called automatic clause would be inoperative if there was a loan 
at the time the paid-up insurance should begin. In the case of Smith v. 
Mutual Benefit Life Ins. Co., 173 Mo. loc. cit. 338, 339, 72 S. W. 935, 
this court held that the stipulation for surrender value was not automatic, 
because it was payable only on condition that it be applied for within 
three months and the policy then surrendered and canceled. 

It was said by the Kansas City Court of Appeals, in the case of Gibson 
v. Insurance Co., 184 Mo. App. loc. cit. 664, 171 S. W. loc cit. 981; 

If the provision means that it must be arranged for on a premium- 
paying day, then the provision for the commutation of the policy into 
paid-up insurance is not unconditional as the statute requires.” 

In the case of McLeod v. Mutual Life Insurance Co., 190 Mo. App. 
loc. cit. 663, 664, 176 S. W. loc. cit. 237, it was said: 

“Such provision must be wholly unconditional and without restric- 
tion [citing the Smith Case]. The provision in the policy above set out 
is not unconditional as to this, but restricts the right to an immediate cash 
payment of the surrender value on surrender of the policy, in that it post- 
pones such payment to a subsequent ‘anniversary of its issue’.” 

[2] It will be seen by these cases that a surrender value, or a paid-up 
policy, to be allowed an insured, is not unconditional, if there is any 
limitation as to the time or circumstances under which it is to take effect. 
If it is to become effective at a certain time, or upon the existence of 
certain facts, whether anything is required of the insured or not, it is condi- 
tional, and not within the terms of section 6154. 

[3] II. Another important feature to consider in determining whether 
such a provision in a policy is unconditional is mentioned in some of the 
cases. In order that the clause of the contract under consideration should 
avail to take the case out of the operation of the nonforfeitable statutes, 
after three annual premiums are paid, it must operate at the time of default. 
Vo v. Insurance Co., 133 Mo. App. 664, 114 S. W. 53; Paschedag 

. Insurance Co., 155 Mo. App. loc. cit. 195, 134 S. W. 102. This would 
seem to be a reasonable construction of the statute (section 6154), which 
requires that the policy shall contain a provision “for the unconditional 
commutation of the policy for nonforfeitable paid-up insurance.” If the 
provision is entirely unconditional, the vesting of the right under it must 
be automatic at the moment of the lapse; otherwise, it would be condi- 
tional. 

The St. Louis Court of Appeals in this case assumes the doctrine 
to be correct. In discussing the stipulation in the policy, it says: 

“Under such a stipulation insured’s right to paid- up insurance is not 
conditional because he has it in any event from the time of default in 
premium payment. He may reject that right and choose another by taking 
certain steps.” 

That is an assertion that the provision of the policy under consideration 
is unconditional because it is affected only by a condition subsequent. In 
order that it may be said to attach automatically at the time of default 
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‘in the payment, the liability upon the policy must be unaffected by any 


condition precedent or subsequent, or any event over which the insured 
or owner has no control. 

(4] III. The stipulation under consideration presupposes the insured 
or owner must have, not only thé right, but the ability, for a period of 
three months, to choose one of the three options, before the paid-up 
clause would attach. If the insured should die within three months, such 
a contingency is a conditional subsequent, which would defeat the paid-up 
clause. Section 6151, R. S. 1919, provides that, when a premium becomes 
due and is not paid, after three annual payments have been made, the 
policy shall not be forfeited, but three-fourths of the net value of the policy, 
with certain deductions, “shall be taken as a net single premium for temp- 
orary insurance for the full amount written in the policy.” Ina case of that 
kind section 6153 provides that: 

“The company shall be bound to pay the amount of the policy, the 
same as if there had been no defau!t in the payment of premium, anything 
in the policy to the contrary notwithstanding.” 

When do these provisions take effect? It must be immediately upon 
the death, which might occur within the three months after default. The 
provision of the policy is: “If the owner shall not within three months 
from the date of the default” take steps to procure the cash surrender 
value of the term insurance, or paid-up insurance, then he should have 
reduced paid-up insurance as provided in the third option, which is: 

“A nonparticipating, paid-up endowment insurance payable at the same 
time and under the same conditions as this policy.” 

If he does not exercise his right to choose one of the three options, then 
the policy assigns him the third option; but he is given three months within 
which to make his choice, and he must have the ability to exercise an 
intelligent choice during the period of three months. Further, the situ- 
ation in option 3 says the insurance shall be continued as a nonparticipat- 
ing endowment policy, “payable at the same time and under the same con- 
ditions as this policy.’ If there are any conditions in the policy affecting 
the payment, then that stipulation is conditional, and not absolute and au- 
tomatic. The policy provides: 

That the defendant, in consideration of the annual payment of $15.19 on 
each 30th day of July, “until 64 years’ premium shall have been paid or 
until the prior death of the insured, promises to pay at the home office of 
the company in the city of New York to William Bothmann of St. Louis, 
state of Missouri, herein called the insured, on the 30th day of July, 1976, 
if the insured be then living, or upon receipt of said home office of due 
proof of the prior death of the insured, to Emma Bothmann, wife and 
beneficiary, with the right of revocation, one thousand dollars less any 
indebtedness hereon to the company,” etc. 

Then, if the insured shou'd die within 90 days from the default in the 
payment, upon proof of death, the beneficiary would be entitled to the full 
amount of the premium. By the terms of the policy and section 6151, R. 
S. 1919, the liability of the company accrues as of the date of the death, 
and it is only necessary to make proof in order that payment may be de- 
manded. 

Again, suppose the insured or owner should become insane before 
the expiration of 3 months, then there would be no opportunity to choose. 
In the case of Burridge v. Insurance Co., 211 Mo. 158, 109 S. W. 560, 
which had under consideration the construction of a policy, where an in- 
debtedness was supposed to interfere with the operation of the nonforfeiture 
statute, the insured was non compos, and the court held he was not estopped 
by retaining a check which had been sent to him in supposed settlement of 
the claim. If a non compos insured could not choose the options which 
would prevent an application of section 6154, then the policy was condi- 
tioned on his being compos mentis and able to make a choice until the 
expiration of the 3 months. P 

Therefore undoubtedly the paid-up policy provision was not uncon- 
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ditioned, but was upon the condition that the insured or owner should live 
and be able to exercise an intelligent choice of the three options for 3 
months. 

IV. The appellant mentions a number of provisions in the policy 
which he claims are conditions and would necessarily prevent the automatic 
application of the paid-up policy provision. It is unnecessary to consider - 
any of these. 

For the reason stated, the policy does not provide for “an unconditional 
commutation for nonforfeitable paid-up insurance,” and the nonforfeitable 
provisions of section 6151 apply. 

The judgment is reversed, and the cause remanded, with instructions to 
enter judgment in accordance with the views herein set forth. All concur. 


ee 


SPRINGFIELD MUT. ASS’N v. OGLE et at. (No. 3282.) 
(Springfield Court of Appeals. Missouri. March 16, 1923.) 
248 Southwestern Reperter, 977. ; 

1. INSURANCE—BENEFICIARY DESIGNATED AS BROTHER-IN- 
LAW HELD A CREDITOR. 

Evidence that at the time of taking cut an insurance policy insured 
stated that she did not want to make her children beneficiaries, because they 
had abandoned her, but stated that her brother-in-law was caring for her 
and entitled to compensation, held to warrant the assumption that the com- 
pany in issuing the policy considered the beneficiary a creditor, though he 
was designated therein as a brother-in-law. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

2. INSURANCE—CREDITOR AS BENEFICIARY MAY RECOVER 
FUTURE ADVANCEMENTS OUT OF PROCEEDS OF POLICY. 
Future advances made by a creditor as beneficiary under an insurance 

policy are recoverable out of the proceeds of the policy. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal from Circuit Court Crawford County; L. B. Woodside, Judge. 

Conflicting claims having been filed for the amount of an insurance 
policy the Springfield Mutual Association paid the amount of the policy 
into court, and Bert Ogle, Julia Wurst and Charles Jonas, as claimants, in- 
terpleaded. From judgment for the first-named claimant, the others appeal. 
Affirmed. 

G. C. Dalton of Atlantic, for appellants. 

Frank H. Farris, of Rolla, and Earl E. Roberts, of Steelville, for’ re- 
spondent. 

Brap.ey, J. [1] Maggie Dickerson at her death had a policy for 
$120 in the Springfield Mutual Association. Conflicting claims were made, 
and the insurance company paid the amount of the policy into court, and 
appellants and respondent interpleaded. The court found for respondent, 
Ogle, and appellants failing to get a new trial appealed. 

Respondent is the beneficiary named in the policy. Appellants are the 
children and the only heirs of the insured. Respondent is not related to 
insured, but claims the proceeds of the policy on the ground that he had 
an agreement with the insured by which he was to take care of her, and 
was to have the proceeds of said policy to pay him for such service, and 
that he rendered services pursuant to said agreement of the value of the 
policy. If respondent’s witnesses are to be believed, the insured made re- 
spondent beneficiary because he had been looking after her, and on the 
theory that he would continue to do so until her death, and that the services 
rendered after the policy was issued were worth $100. The company 
was allowed $20 for bringing the proceeds of the policy into court, and 
$100 was the amount remaining and claimed by the respective interpleaders. 

Nanie Dickerson, a daughter-in-law of insured, testified that she was 
present when the policy was taken out. Further this witness said: 
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“Q. Now, what was said at the time, if anything, in reference to taking 
out this insurance, and who it should be made payable to, and the reason 
why? A. She said she had no one to make it to, and the insurance man 
asked if she had any children, and she said she had two, and he said what 
about them, and she said they did nothing for her, and he asked her 
who stayed with her, and she said Bert Ogle, and she said he wasn’t any 
relation to her, only a brother-in-law once, and she had raised him from 
a school child. She said could she take it out for him, and he said yes.” 

The policy designated respondent as “brother-in-law” of insured, and 
not as creditor. This witness further testified that after the policy was 
issued respondent stayed with insured and was the only one who did, and 
that the services rendered were reasonably worth $100. 

Mrs. Frances Ogle, a sister-in-law of respondent, testified : 

“I knew Mrs. Maggie Dickerson in her lifetime. I was acquainted 
with her 30 or 40 years. I knew her up to her death at Sligo. She was 
tolerably strong, but was not able to take care of herself for a number of 
months prior to death. I was at her place a couple of times. Bert Ogle 
took care of her to her death. Mag told me she had the insurance made 
in order for some one to care for her, and she said that Bert was the only 
one that would stay with her and look after her; that her children had 
already thrown her out and kicked her out. This conversation occurred 
about a couple of months before her death.” 

Respondent introduced other witnesses who corroborated the two wit- 
nesses above mentioned. One of these, Al. Litty, said: 

“Mrs. Dickerson has been at my place quite a few times and I have 
been at her place. During her sickness Bert Ogle was there and helped 
care for her. She said Bert was there and she would not know what she 
would do without him caring for her. She told me she had some in- 
surance, and she divided up the stuff as she thought that it would be all 
right to divide it up equally as she could, and she said that Bert ought to 
have something for his trouble for staying as faithful as he had with her. 
She said she had the insurance made to Bert, but did not give me any reason 
why she had it made to him.” 

Appellant’s evidence tended to show that Mrs. Wurst, one of the 
appellants, took care of her mother, and that appellants had not neglected 
insured. Also appellants introduced evidence tending to show that re- 
spondent got about $300 in war savings stamps belonging to insured, and also 
a horse. It appears also that insured’s husband died in the army and that 
she was drawing $57.75 per month from the government on his insurance. 
Respondent testified without objection that he bought the horse and paid 
insured $60 for horse, buggy and harness, and that insured gave him $187.75 
in war stamps, 

There is no showing just what length of time respondent had been 
staying with and looking after insured prior to taking out the policy, but 
the record discloses that he had been rendering such service prior to the 
issuing of the policy. It is stated in respondent’s brief that he had been 
staying with insured for two years prior to the issuing of the policy. So 
it is not unreasonable to assume, under the facts, here, that insured and 
the company regarded respondent as a creditor, although he is desig- 
nated in the policy as a “brother-in-law.” This seems reasonable from the 
conversation between insured and the agent of the company when the policy 
was taken out. It does not appear that the company was prohibited by 
its charter or by statute from issuing a policy designating a creditor as 
beneficiary; hence we are proceeding on the theory that the company 
could lawfully designate a creditor as beneficiary. 

This conclusion reaches the question: Is respondent to be considered 
as a creditor, and as such entitled to the $100, the remaining proceeds of 
the policy? It is stated in effect, supra, that the evidence tends to show 
that respondent rendered services to insured prior to the issuing of the 
policy, and continued to do so until the death of insured, and that the 
services rendered were worth $100. In Morrow v. National Life Ass6cia- 
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tion, 184 Mo. App. 308, 168 S. W. 881, where the proceeds of an assess- 
ment policy were claimed by a beneficiary designated as a creditor, the 
court said: 

“As to the amount which the creditor may collect on an insurance 
policy of this kind, it seems to us that it might go further than enough 
to pay the amount which he actually owes at the time the policy is issued 
and the advancements which are then agreed and contemplated that he 
will make in the future. Even if there were no promises made as to fu- 
ture advancements, yet, if the creditor, being the beneficiary in the policy 
or holding it by assignment, afterward makes advances on the faith of 
such policy and with an understanding then had that the policy is to stand 
security therefor, we think such payments should be included in the amount 
to be recovered by him. Such is the ruling in Cammack v. Lewis, 82 
U. S. 643, 21 L, Ed. 244, where the court held that the policy was security 
for the amount owed when it was assigned, ‘and such advances as he might 
afterwards make on account of it.’ Exchange Bank of Macon v. Loh, 104 
Ga. 446, 44 L. R. A. 372. This may include funeral expenses if there is 
an understanding to that effect. Shaffer v. Spangler 144, Pa. St. 223, 
22 Atl. 865, and attorney fees and expenses of collecting the policy should 
be allowed.” 

[2] It thus appears that under the law of this state future advance- 
ments may be paid a creditor beneficiary out of the proceeds of the policy. 
The Morrow Case settles that question. Appellants contend that since 
respondent concedes that he received from insured war stamps of the value 
of $187.75 and that the evidence shows his services worth not more than 
$100, he cannot therefore, be a bona fide creditor. Respondent claims the 
proceeds of the policy by virtue of a consideration moving from ‘him to 
insured. There is no evidence that the $187.75 in war stamps was given re- 
spondent for the services rendered insured. The war stamps question 


is not important here except as to whether said stamps were given re- 
spondent in payment for the same services for which he claims the proceeds 
of the policy, and, as stated, there is no evidence to that effect. 

Appellants complain of the admission and rejection of evidence. This 
is an equity case, and we do not think that appellants were injured. 

The judgment should be affirmed, and it is so ordered. 

Cox, P. J., and Farrington, J., concur. 


a rs 


WILLIS v. NEW YORK LIFE INS. CO. (No. 3292.) 
(Springfield Court of Appeals. Missouri. June 26, 1923.) 
252 Southwestern Reporter, 995. 


1. INSURANCE—ACCEPTANCE AND RETENTION OF PRE- 
MIUMS WHILE AWAITING HEALTH CERTIFICATE PRE- 
LIMINARY TO REINSTATEMENT HELD NOT WAIVER OF 
FORFEITURE. 


Where insured, after a lapse of his pclicy for noapayment of a pre- 
mium, at the time of forwarding such premium and requesting reinstate- 
ment. feiled to furnish the necessary health certificate and subsequently 
furnished an unsigned certificate, thus necessitating additicnal delay, held, 
that insurer, by receiving the delinquent payment when first forwarded and 
a subsequent premium which became due during negotiations and issuing a 
receipt therefor, subject to a future reinstatement, had not waived forfei- 
ture. 

(For other cases, see Insurance, Dec. Dig. § 392[9].) 


2. INSURANCE—DELAY IN ACTING UPON APPLICATION FOR 
REINSTATEMENT HELD NOT TO WAIVE FORFEITURE. 


Where an insurance company, after lapse of a policy for nonpayment 
of premium, upon receipt of the delinquent premium and the health certi- 
ficate, retained the premium, and on the same day forwarded the papers to 
the home office, which 8 days later rejected the application for reinstate- 
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ment and instructed its agent to return the premium, which was done 10 
dzys later, held that the company had not so unreasonably delayed action on 
the application for reinstatement as to waive the forfeiture. 

(Fer other cases, see Insurance, Dec. Dig. § 392[9].) 

Bradley, J., dissenting. 

Appeal from Circuit Court, Mississippi County; Frank Kelly, Judge. 

Action by Ethel Willis against the New York Life Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. Judgment affirmed, 
and case certified. 

Gallivan & Finch, of New Madrid, for appellant. 

Russell, Brown & Joslyn, of Charleston, and Jones, Hocker, Sullivan 
& Angert, of St. Louis, for respondent. . 

Cox, P. J. Action upon a life insurance policy. A jury was waived, 
and the case tried before the court upon an agreed statement of facts. The 
court found for defendant, and plaintiff appealed. 

The policy sued upon was issued by defendant upon the life of Ozni 
Cobb. Cobb died October 17, 1921. Plaintiff is the beneficiary named in 
the policy. The policy provided for the payment annually of a premium of 
$92.16, but, by agreement in writing executed March 28, 1921, it was 
agreed that the premium should be paid quarterly on the 25th day of March, 
June, September, and December in the sum of $24.44 per quarter. A 
period of grace of 30 days was allowed by the terms of the policy in 
making payment of premiums. The policy also provided that if the pre- 
mium was not paid as required by the terms of the policy, the policy should 
lanse. The policy contained the following provision as to the reinstatement 
of a lapsed policy, to wit: 

“Reinstatement.—At any time within five years after any default upon 
written application by the insured and upon presentation at the home office 
of evidence of insurability satisfactory to the company, this policy may be 
reinstated . . . upon payment of .. . . arrears of premiums with 
five per cent. interest thereon from their due date.” 

Default was made in payment of premium due June 25, 1921. The 
payment due September 25, 1921, was made in proper time. It is conceded 
that the policy lapsed for failure to pay the premium due June 25, 1921, 
and the question involved in this case is whether what occurred between 
the insured and the company in relation to the payment of the premium 
due June 25, 1921, amounts to a waiver of the forfeiture and operated 
as a reinstatement of the policy prior to the death of the insured on October 
17, 1921. 

The communications between the insured and the company were by 
correspondence in which Mr. Watts, who was in charge of the office of 
defendant at St. Louis, Mo., acted for the company. The days of grace on 
the payment of premium due June 25, 1921, expired on July 25, 1921, and 
on July 30, 1921, Mr. Watts wrote the assured that his policy had lapsed 
on the books of the company on account of his failure to pay the premium 
due June 25, 1921. This letter contained the following : 

“Upon receipt of this letter, please apply for reinstatement by letting 
us have your remittance of $24.58, which covers past-due premium and in- 
terest, also fill out the inclosed yellow health certificate by answering all 
questions thereon, sign your name to same in the presence of a witness and 
return to us. As soon as action is taken thereon and reinstatement ap- 
proved, you will be advised accordingly. If you have no intention of rein- 
stating. please write us advising your reason. We may be able to offer 
you some suggestion.” 

To this letter the insured replied on August 8, 1921, stating that he 
would like to keep his policy and asked for €0 day’s time in which to 
pav the premium. On August 10, 1921, Mr. Watts replied for defendant 
that the policy had not attained any value, and for that reason the com- 
rany could not assist him, and stated that he would date up his file to about 
September 15th and would at that time write him again relative to rein- 
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statement. On September 16, 1921, the defendant received from the as- 
sured $24.44 to pay the premium due June 25, 1921. On the same day Mr. 
Watts wrote the assured as follows: 

“Attached hereto is a temporary receipt covering your remittance of 
$24.44 to pay the June, 1921, quarterly premium on your policy numbered 
above, which check is held at this office subject to your order, Inasmuch 
as your remittance was not mailed on or before the expiration of the grace 
period allowed for such payment, your policy became lapsed and in order to 
reinstate same at this time it will be necessary for you to furnish us with the 
attached personal certificate of health. All you have to do is answer each 
question in full, sign your name to same in the presence of a witness, date 
it, and return to us—if the evidence of insurability is found satisfactory, 
the official receipt will then be mailed to you. Also let us have your further 
remittance of 26 cents in postage covering the grace interest on past-due 
amount from the due date to date your check was mailed. In order to avoid 
the trouble and expense of furnishing a medical certificate, which will be 
necessary if you do not let us have the attached form by September 25, 
1921, we trust you will attend to same promptly.” 

The temporary receipt mentioned in the letter, omitting formal parts 
and signature, is as follows: 

“Application having been made to the New York Life Insurance Com- 
pany for reinstatement of policy No. 6713058 on the life of- Ozni Cobb, 
box 35, New Madrid, Mo. Mr. Cobb has, in exchange for the present 
receipt, deposited the sum of twenty-four dollars and 44/100, which amount 
will, upon demand with the surrender of this receipt, be refunded to the 
depositor if the company does not, within thirty days from this date, mail 
the depositor notice that said application for reinstatement has been ap- 
proved.” 

On September 24, 1921, Mr. Watts wrote the assured acknowledging 
receipt of $24.70 to cover the payment due September 25th, and the interest 
on the June payment, and inclosed a temporary receipt in the same form 
as the former one. This letter also acknowledged receipt of the personal cer- 
tificate of health sent for execution on September 16th and it was returned 
because the assured had failed to sign it. This letter also asked for a 
statement from Dr. Digges, who insured stated had treated him for some 
ailment. This letter ended with the following: 

“As no action whatever can be taken toward reinstatement until the 
above requirements are in our possession, we trust you will give the matter 
your immediate attention.” 

The written application for reinstatement and the personal health cer- 
tificate signed by insured were combined and closed with the following 
paragraph : 

“I further agree that said policy shall not be deemed reinstated by reason 
of any cash paid or settlement made in connection with this application, 
or otherwise, unless and until said company at its home office in acting 
upon this application shall have duly reinstated said policy during my 
lifetime and good .health, notice of such reinstatement to be promptly 
mailed to me, If the company does not mail to me from its home office 
within thirty days from this date notice that said policy has been rein- 
stated, then this application is to be considered declined and the company 
is, upon demand with surrender of the receipt given therefor, to return any 
payment made in connection with this application.” 

The doctor mailed his statement to Mr. Watts on September 27, 1921, 
and on September 29th, Mr. Watts wrote assured as follows: 

“We are pleased to acknowledge receipt of your personal certificate 
of health properly signed by yourself and are also in receipt of the doc- 
tor’s statement relative to illness made mention of on this form. We are 
forwarding all papers pertaining to reinstatement to our home office, and 
just as soon as action is taken thereon, we will notify you accordingly.” 

The agreed statement of facts shows that the papers were forwarded to 
the company by Mr. Watts and on October 7, 1921, the defendant re- 
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jected the application of the assured for reinstatement and notified Mr. 
Watts to return to the assured the $49.14 which he had sent to defendant. 
Mr. W atts wrote a letter to assured on October 17, 1921, and inclosed the 
company’s check for $49.14 and a receipt for same, which he asked to be 
signed and returned to him, This letter was sent by registered mail and 
was delivered to Ethel Willis, the beneficiary in the policy, and the plain- 
tiff in this suit on October 18, 1921, one day after the death of the as- 
sured. This check was returned by plaintiff to defendant at St. Louis 
with a statement that the assured was dead and a request that blanks 
be sent for proofs of death, The defendant refused to send the blanks 
asked for and denied liability under the policy. This suit followed. 

The plaintiff asked a declaration of law that the finding must be for 
plaintiff. This was refused, and we think rightly so, for we do not deem 
the ae sufficient to warrant a peremptory declaration to find for 

laintiff. 
: [1] The plaintiff then asked, and the court refused, the following dec- 
laration of law: 

“The court declares the law to be that, since defendant received from 
the assured, Ozni Cobb, the premium on the policy sued upon, on the 16th 
day of September, 1921, and after default had been made in the pay- 
ment of said premium, and took said premium with full knowledge of such 
default and sent a receipt by the terms whereof the defendant retained 
said payment and only agreed to return the same after a period of 30 days, 
and then only in the event the company did not mail the said Cobb a notice 
that his application for reinstatement had been approved, and at the time of 
sending said receipt made a request for a further payment of 26 cents to 
cover grace interest on past-due amount; and thereafter, on the 24th day of 
September, received a further premium payment totaling the sum of $24.70, 
and sent another receipt of the same terms and effect as the receipt dated 
September 16, 1921; that it was the duty of defendant to refuse to accept 
said premium pay ment and to return same within a reasonable time if it did 
not intend to waive the default in the premium payments, and since de- 
fendant cashed the checks covering said premium payments and retained 
the said funds until October 17, 1921, the court finds that the cashing of 
said remittance checks, and the character of the receipts given, together 
with the length of time said funds were retained by defendant, were acts 
inconsistent with its claim of forfeiture and constituted a waiver of the 
default in the premium payments.” 

' The court then of its own motion gave the following declaration of 
aw: 

“The court declares, as a matter of law, that the policy sued on 
in this case had been forfeited by insured for the nonpayment of 
premiums when due, and that, to reinstate such policy, it was necessary 
to pay the delinquent premiums and furnish a health certificate show- 
ing the insured was in good health, and the court finds there is a total 
absence of any evidence that the health certificate was waived by the 
defendant, and that it was not furnished as required..’ 

The theory upon which plaintiff contends the finding should have 
been in her favor is expressed in the latter part of her second refused 
instruction in which the court is asked to find and declare: 

“That it was the duty of the defendant to refuse to accept said 
premium payment and to return same within a reasonable time if it did 
not intend to waive the default in the premium payments, and since 
defendant cashed the checks covering said premium payments and re- 
tained the said funds until October 17, 1921, the court finds that the 
cashing of said remittance checks and the character of the receipts 
given, together with the length of time said funds were retained by 
defendant, were acts inconsistent with its claim of forfeiture and con- 
stituted a waiver of default in the premium payments.” 

The position of plaintiff is that the receipt and retention of the 
premium payments for June and September for the length of time they 
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were retained amounts to a waiver of the default in the June payment, 
and reinstated the policy without the proof of good health asked for by 
defendant being furnished. The trial court held differently, as appears 
from the declaration of law given, and the court seems to have based 
its finding upon the fact that the proof did not show that the assured 
was in good health when the premium was paid, and for that reason 
the defendant had the right to refuse to reinstate him. 

The case chiefly relied upon by plaintiff to sustain her contention 
that a waiver was shown in this case is the case of Andrus v. Insurance 
Association, 168 Mo. 151, 67 S. W. 582. In that case the question of 
waiver by the company of the payment of premiums when due was 
submitted to the jury by an instruction which the court approved and 
the question of a waiver was to be determined from the facts tending 
to show a course of business on the part of defendant. The court held 
there was sufficient evidence to take the question of waiver to the jury, 
and in discussing the case generally used some very strong language. 
On pages 165 and 166 we find the following language: 

“The evidence shows that some of the premiums were paid before 
they were due, some at maturity, and some at different times after they 
were due. When the last premium, due November 22, 1898, fell due 
and was unpaid, the company, on December 8, 1898, wrote to the as- 
sured, reminding her that it had not been paid, and urging her to pay. 
Before this letter reached her, however, the company on December 12, 
1898, received the payment. It did not refuse to take it. It did not 
mark the policy lapsed or forfeited. It never objected to keeping the 
money and never offered to return it until more than a month after she 
was dead. Then it was too late to take such a position. The conditional 
receipt in use by the company is a snare in itself. It acknowledged 
receipt of the money. It keeps the money. But it says the policy is 
not reinstated by the acceptance of the money and shall continue to be 
null and void until the health certificate is filed, and until the president 
and medical director determine to reinstate the policy. The company 
must take one horn of the dilemma or the other. It cannot retain the 
benefits and deny the existence of the contract. Jf it does not wish the re- 
ceipt of the premium to have the effect in law of reinstating the policy 
or of preventing a forfeiture, it must refuse to receive the money until 
the heath certificate is filed and until the president and medical director 
act.” (The italics are ours.) 

The statement in that opinion which we have italicized would, if taken 
literally and applied to every case, establish a hard and fast rule that, 
notwithstanding the terms of a policy should require that in order to rein- 
state a forfeited policy the assured must do two things, to wit, furnish 
a health certificate, and pay all arrears of premiums, yet if, perchance, the 
premium is paid or tendered first, the company must not under any cir- 
cumstances receive or retain it for a single day, but if the health certificate 
does not accompany the receipt of the money, the money must be sent back to 
the assured and the assured be required to send both together in order to 
secure reinstatement. The policy in that case did not, nor does the policy 
in this case, require that the health certificate and the premium shall ac- 
company each other, and we do not think the Supreme Court meant to so 
hold in the Andrus ‘Case. What the court there said must be construed in 
the light of the facts on which the issues of fact in that case were de- 
termined. That case was decided on facts showing a course of business 
which had permitted the premium payments to be made after they were 
due, without requiring health certificates required by the terms of the policy 
to be furnished. The facts in this case are different. There was no 
course of business to bind defendant shown, but in every letter that was 
written the assured after his policy lapsed, his attention was called to the 
fact that he must send a health certificate as well as the premium that was 
past due in order to be reinstated. In addition to that, the assured in this 
case signed and sent to the company an application for reinstatement and 
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health certificate in which he agreed that the receipt of the money sent to pay 
past-due premium should not reinstate the policy until the health certi- 
ficate had been furnished and the matter passed on by the company at its 
home office. These facts, in our judgment, clearly distinguish this case 
from the Andrus Case, supra, and it occurs to us that if the assured can be 
bound by his contract with the insurance company at all, the assured in 
this case could not claim reinstatement until he had furnished the health 
certificate and paid the past-due premium as the policy required and the 
company had been given a fair opportunity to examine the health certificate 
and determine the insurability of the assured at the time the premium 
was paid. We can see no possible reason for holding under the facts in this 
case that the company could not, after receiving the money, hold it a rea- 
sonable time waiting for the health certificate to be furnished without 
waiving the forfeiture clause in the policy based on failure to pay the pre- 
mium when due. The St. Louis Court of Appeals held, in the case of 
Francis v. A. O. U. W., 150 Mo. App. 347, loc. cit. 357, 130 S. W. 500, that 
the company might retain either the money or the health certificate a rea- 
sonab‘e time, awaiting the arrival of the other, without waiving the for- 
feiture. We are clearly of the opinion that such a course was justified 
under the facts in this case. 

[2] The only remaining question is whether there was an unreason- 
able delay in this case. The temporary receipt issued by defendant in this 
case appears to give defendant 30 days in which to act upon the applica- 
tion for reinstatement. We agree with plaintiff that she is not bound by 
that provision, and the company would only be entitled to a reasonable time 
in which to act upon the application for reinstatement, and should the 
money be retained and action on the application for reinstatement be un- 
reasonably delayed, the forfeiture would be waived. In this case a part 
of the delay in securing action was caused by the failure of the assured 
to act promptly. He first sent the premium without the health certificate. 
When the health certificate was first filled out, it was sent in without being 
signed and had to be returned for his signature. When properly executed 
and sent in, it showed that he had been treated by a physician for malaria. 
The company then very properly required a certificate from his. physician 
as to his recovery. This was furnished, and all the papers required were 
received at the St. Louis office of defendant on September 29, 1921, and for- 
warded on the same day to the home office in New York City. The com- 
pany rejected the application for reinstatement on October 7, 1921, and 
wrote their agent at St. Louis to return to the assured the money he had 
sent in to pay the premium for the lack of which the policy had been for- 
feited. The St. Louis agent sent the company’s check by letter to the as- 
sured on October 17th. We do not think there was such delay in acting upon 
the application for reinstatement as to amount to a waiver. The statement 
of the doctor showed that the assured had been salivated and not fully 
recovered. This justified the trial court in finding, as he evidently did, 
that proof that the assured was in good health at the time the overdue 
premium was paid was not furnished as the policy had required, and justi- 
fied the finding in favor of the defendant in this case. 

The judgment will be affirmed. 

Farrington, J., concurs. 

Bradley, J., dissents in separate opinion and asks that this case be 
certified to the Supreme Court, which is accordingly done. 

Brab.ey, J. (dissenting). I do not agree that this case can be so dis- 
tinguished from Andrus v. Ins. Association, 168, Mo. 151, 67 S. W. 582, as to 
take it out of the rule there announced. The course of dealing disclosed in 
the Andrus Case was not in my opinion the controlling fact. The policy 
there in judgment was issued November 22, 1892, and premiums were pay- 
able semiannually, on November 22nd and May 22nd. The first premium 
was paid December 3, 1892, whether at time policy was delivered or subse- 
quent does not appear. For a period of six years thereafter premiums were 
paid before the expiration of the grace period, except in one instance, 
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and in that, instance a health certificate was required. The premium due 
November 22, 1895, was paid on December 11th, 19 days after it was due, 
and also after the grace period, but insured was required to sign a health 
certificate, so this instance could not be considered in the course of dealing. 
The premiums due May 22, 1896 and 1898, were paid 3 days and 2 days, 
respectively, after due date. But it appears that there was at first 3 days 
of grace, and later 7, hence the premiums paid in May, 1896 and 1898, were 
not delinquent when paid. The premium due November 22, 1898, was paid 
December 12th, 19 days after due date, and 12 days after expiration of the 
grace period. Insured died December 20, 1898, and the company contested 
on the ground that the policy lapsed for failure to pay the premium due 
November 22, 1898, and contended that the acceptance of the premium under 
the facts did not constitute any evidence of waiver. 

The majority opinion says that the Andrus Case “was decided on 
facts showing a course of business which had permitted the premium 
payments to be made after they were due, without requiring health 
certificates required by the terms of the policy to be furnished.” It is 
plain from the reported facts in the Andrus Case that no such “course 
of business” ever existed. There was in fact only one premium, if the 
first one be eliminated, delinquent when paid, and in that instance a 
health certificate was required. So it appears plain to me that the 
Andrus Case was not decided on the course of business theory. 

The Andrus Case was construed by the St. Louis Court of Appeals 
in Francis v. A. O. U. W., 150 Mo. App. 347, 130 S. W. 500, cited in 
the majority opinion. Judge Nortoni, speaking for the court, said 
that— 

“It may be [italics mine] defendant should not be declared to have 
waived the forfeiture by the mere holding of this money a few days or 
a reasonable length of time for the health certificate to be furnished. 

At any rate, under the established rule . . . in this state, defend- 
ant should have returned the assessment promptly or within a reason- 
able time at least.” 

Following this, it is said: 

“In Andrus v Insurance Co., 168 Mo. 151, 165, 166, 67 S. W. 582, a 
case presenting one feature much resembling this one, our Supreme 
Court has said substantially, the insurer may not thus retain the assess- 
ment and thereafter insist on the forfeiture even though it communicated the 
fact to the'insured that it held such payment on condition that a health cer- 
— would be furnished. [Italics mine.] To the same effect is Reed v. 

Bankers’ Union, etc., 121 Mo. App. 419, 99 S. W. 55.” 

The majority opinion says that the case a ‘bar is further distin- 
guished from the Andrus Case because insured “signed and sent to the 
company an application for reinstatement . . . in which he agreed 
that the receipt money sent to pay past due premium should not rein- 
state the policy until the health certificate had been furnished and the 
matter passed on by the company at its home office.” This application 
was signed by insured on September 22d, six days after defendant had 
received and retained the premium. If defendant’s receipt and retention 
of the premium, without the health certificate, operated to waive the 
forfeiture, and that is my construction of the Andrus Case, then the 
waiver had already occurred when insured signed the reinstatement ap- 
plication, and the subsequent voluntary agreement ought not to operate 
to revive the forfeiture. 

I am of the opinion that the conclusion reached the majority 
opinion is in conflict with the ruling in the Andrus Case and that 
Francis Case, supra, and therefore ask that this cause be certified to 
the Supreme Court. 
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CROMEENS v. SOVEREIGN CAMP, W. O. W. (No. 3219.) 
(Springfield Court of Appeals. Missouri. Jan. 29, 1923. Rehearing Denied 
Feb. 13, 1923.) 

247 Southwestern Reporter, 1033. 

1. INSURANCE—INSURED’S STATEMENT THAT HE HAD NO 
“FAMILY PHYSICIAN” NOT MISREPRESENTATION BE- 
CAUSE WIFE AT CHILDBIRTH HAD BEEN ATTENDED BY 
PHYSICIAN. 

Where on making application for membership in a fraternal beneficial 
association insured was asked to give the name of his family physician, 
and answered that he had had none for 12 years, evidence that a physician 
had waited on his wife at childbirth in less than 12 years did not render 
the answer false so as to defeat a recovery on the certificate, since such 
puysician could hardly years afterward be denominated a “family physi- 
cian. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

(For other definitions, see Words and Phrases, Family Physician. ) 

2. INSURANCE — INSTRUCTION AS TO WHETHER INSURED 
HAD BEEN TREATED FOR ANY “AILMENT” IMPROPER 
UNDER APPLICATION RELATING TO “DISEASE.” 

In a beneficiary’s action on a fraternal beneficial certificate wherein 
insurer defended on the ground of false answers to certain questions in 
the application, an instruction that, if insured had been treated by or con- 
sulted with a physician for any “ailment” at any time within five years 
prior to the application, the finding must be for insurer held erroneous ; 
the application referring to attendance by a physician for any “disease,” 
and the term “ailment” being too broad and covering disorders not prop- 
_ called diseases, particularly since plaintiff's instructions had covered 
the field. 

(For other cases, see Insurance, Dec. Dig. § 669[7].) 

(For other definitions, see Words and Phrases, First and Second 
Series, Ailment. ) 

] sepa from Circuit Court, Pemiscot County; Sterling H. McCarty, 

udge. 

Action by Dulcie Cromeens against the Sovereign Camp of the Wood- 
men of the World. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 

N. C. Hawkins, of Caruthersville, for appellant. 

Sam J. Corbett, of Caruthersville, for respondent. 

BrAbiey, J. This is the third appeal of this case. Twice we have 
reversed and remanded for error at the trial. Cromeenes v. Sovereign 
Camp, W. O. W., 205 Mo. App. 419, 224 S. W. 15; Cromeens v. Sov- 
ereign Camp, W. O. W., 208 Mo. App. 11, 233 S. W. 287. All the facts 
necessary for a statement are found in the prior opinions, and to them 
we refer in lieu of a statement here. In our second opinion we said that 
the question in this cause was whether the insured gave false answers 
to the inquiry in the medical examination relating to gonorrheal syph- 
ilis, and pneumonia, and as to when he consulted or was treated by a 
physician. There was evidence on both sides of these questions, and 
such made an issue for the jury. We are not the triers of the facts. 
The jury was the judge of the weight of the evidence and the credibility 
of the witnesses. Plaintiff eliminated from her instructions what we 
ruled was error, and went to the jury on the questions mentioned supra, 
and the third jury refused to believe the defense. 

[1] Defendant complains in its brief proper of the refusal of its 
instructions Nos, 2 and 7. Instruction No. 2 told the jury that if they 
found that the insured had had a family physician in 12 years prior to 
August 17, 1915, plaintiff could not recover. In the medical examina- 
tion insured was asked to give the name of his family physician, and 
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answered that he had had none for 12 years. The evidence showed that 
a physician had waited on his wife at childbirth in less than 12 years. 
We do not think such a circumstance is sufficient to establish that such 
physician could years afterwards be denominated a family physician. 

{2] Instruction No. 7 is as follows: 

“The court instructs the jury that if you find and believe from the 
evidence in this case that J. Roy Cromeens had been treated by or con- 
sulted with a physician for any ailment (italics ours) of his own, at any 
time within five years next prior to the making of the application for the 
increase in this certificate, August 17, 1915, then you must find for the 
defendant.” 

In the application and medical examination insured was asked, and 
answered as follows: ; 

“Have you consulted or been attended by a physician for any disease 
(italics ours) or injury during the past five years? No.” 

In the instruction the word “ailment” is used, while in the question 
alleged to have been falsely answered the word “disease” is used. Webster 
defines “ailment” as: ‘ 

“Indisposition; morbid affectation of the body; not applied ordinarily 
to acute diseases.” 

The same authority defines “disease” as “an alteration in the state of 
the body or of some of its organs, interrupting or disturbing the perform- 
ance of the vital functions, and causing or threatening pain or weakness.” 
Webster gives “ailment” as a synonym of “disease,” and says that— 

“A disease is usually deep-seated and permanent or at least prolonged; 
a disorder is often slight, partial and temporary.” 

Looking to the word “indisposition,” one of the definitions of “ailment,” 
we find it defined as “a slight disorder or illness.” Plaintiff contends that 
it was proper to refuse this instruction because of the use of the word 
“ailment”; that this word is too broad, and covers disorders that could 
not properly be called diseases. We think this is true, and that defendant 
should not have had the advantage of whatever difference there may be in 
the field covered by the word “ailment” over that covered by the word 
“disease.” -And especially ought this to be true in view of the general rulc 
that insurance contracts are construed against the insurer and not against 
the insured. Also it appears that plaintiff’s instruction required that the 
jury find that insured made no misrepresentation as to the condition of 
his health, or as to consulting or being treated by a physician, as to his 
having had gonorrhea, syphilis, or pneumonia, or as to any other matter in 
his application. -Since plaintiff’s instruction covered the field, and since 
defendant’s deviated to the extent mentioned, we do not think that defend- 
ant has ground to complain. 


One of the defendant’s main defenses at the last trial, as well as at 
the ones previous, was that insured had pneumonia in January, 1915, prior 
to his application on August 17, 1915. At the last trial, as well as at the 
others, defendant offered evidence to establish this contention. Plaintiff, 
however, testified that the insured had pneumonia in 1916, and not in 1915. 
At the last trial it developed according to plaintiff's evidence that on one 
occasion in 1915, prior to the application in August, 1915, when a physician 
was out to see insured’s mother, that the physician gave the insured 
some medicine for malaria. Plaintiff testified that at that time her husband 
was not “practically sick at all,” but was “just dragging around.” In the 
first opinion in this cause we ruled that a trivial sickness having symptoms 
of some disease, but lasting only a day or two, would not defeat recovery 
on the policy here sued on. There we said: 

“We have never understood that a little ‘trival sickness,’ having symp- 
toms of some disease, but lasting only a day or two, would render void 
even a fraternal beneficiary certificate.” 


We still adhere to this ruling. Insurance companies, fraternal or 
otherwise, should not be permitted, when they fail upon a substantial de- 
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fense, to defeat recovery upon something of trival nature, to which no par- 
ticular importance was attached. 

[3] Defendant complains of the admission and exclusion of evidence, re- 
marks of the court, and argument of counsel. We have carefully considered 
these complaints, but when the whole record is considered we do not think 
that this cause should again be remanded on any one or all of these assign- 
ments. We cannot say that the defendant’s counsel was wholly free from 
transgression in the progress of the trial. Again and again counsel sought 
to elicit evidence touching upon the condition of the eyes of the baby of in- 
sured and plaintiff. This, we ruled, when the cause was first here, 
was not permissible under the facts. Cromeenes v. W. O. W., 205 Mo. App. 
loc. cit. 427, 224 S. W. 15. The trial court as well as counsel may have been 
provoked to some transgressions, but we do not think that these trans- 
gressions were of such serious import as defendant contends. 

The whole record considered, we think that the judgment below should 
be affirmed; and it is so ordered. 

Cox, P. J., and Farrington, J., concur. 


Ce 


ISABELL v. AMERICAN NAT. INS. CO. (No. 3175.) 
(Springfield Court of Appeals. Missouri. Jan. 29, 1923.) 
247 Southwestern Reporter, 426. 

1. INSURANCE — MISREPRESENTATION OF INSURED THAT 
HE NEVER HAD TUBERCULOSIS PRECLUDES RECOVERY. 
Beneficiary of an industrial insurance policy cannot recover if the in- 

sured at the time of his application and issuance of the policy had tuber- 

culosis, but misrepresented that fact in the application. 
(For other cases, see Insurance, Dec. Dig. § 291[4].) 
Apveal from Circuit Court, Jasper County; Grant Emerson, Judge. 
Action by Ida Worley Isabell against the American National Insurance 

Company. Judgment for defendant, and plaintiff appeals. Affirmed. 
Norman & Norman and Geo. V. Farris, all of Joplin, for appellant. 
James P. Mead and J. H. Spurgeon, both of Joplin, for respondent. 
Brab.ey, J. This is a suit by the beneficiary on what is commonly 

called an industrial insurance policy. Below the cause was tried before 

the court without the aid of a jury. Judgment went for defendant, and 
plaintiff appealed. 
{1, 2] On July 25, 1919, application was made for a policy in the sum 

of $300 upon the life of Perry P. Opp. The policy was issued August 18, 

1919. Insured died July 23, 1920. The defense is that insured made false 

representations as to his health, and that the matters and things which it 

is alleged insured misrepresented contributed to his death. In short, de- 
fendant contends that insured had tuberculosis at the time of the appli- 
cation and date of the policy, and that he died of tuberculosis. In the 
application insured stated that he had never had tuberculosis. If insured 
had tuberculosis at the time of the application and issuance of the policy, 
and misrepresented that fact, and thereafter died from tuberculosis, then 
plaintiff cannot recover ; no contention is made to the contrary of the propo- 
sition stated, All the evidence shows, and in fact it is in effect conceded, 
that insured died from tuberculosis. The evidence for plaintiff tended to 
show that insured did not have tuberculosis at the time of the application 
and issuance of the policy, while that on the part of the defendant tended 
to show the contrary. This made a question of fact, and that fact 
was determined by the trier of the facts against plaintiff, and settles that 
question absent any prejudical error. The court made a special finding of 
fact as follows: 

“Court finds that the plaintiff is the beneficiary in a policy of life in- 
surance issued by the defendant to the deceased, Perry P. Opp, dated on the 
18th of August, 1919; that the application for insurance was made on the 
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25th day of July, 1919, and among other questions in said application ap- 
pears as follows: ‘Has life proposed ever suffered from consumption, 
asthma, spitting of blood, habitual cough... . the answer to said question 
as given in said application being ‘No.’ The court finds that the insured 
died on the 22d day of July, 1920, from tuberculosis. The court further 
finds that at the time of the application for policy of insurance the de- 
ceased was afflicted with tuberculosis, and that deceased knew at the time 
of making application for insurance that he was afflicted with tuberculosis. 
Court further finds that defendant has tendered and paid into court the 
sum of $14.86 premium paid, with accrued interest.” 

{[3] Under the policy sued on misrepresentation would not defeat re- 
covery unless the matter misrepresented contributed to the contingency, 
death, which matured the policy. Plaintiff complains about the admission 
of evidence. There is no substantial merit to this contention. The assign- 
ment goes to the character of evidence admitted. Lay witnesses, brothers 
and sisters of insured, testified to facts tending strongly to show that in- 
sured had tuberculosis since 1916. It is not necessary to go into a discussion 
of the evidence. No substantial error was committed. The trial court is 
presumed to have considered all the evidence admitted, but there was no 
admission of a substantial nature of which plaintiff has meritorious com- 
plaint. 

The judgment should be affirmed; and it is so ordered. 

Cox, P. J., and Farrington, J., concur. 


—___- oa 
GOLDING v. MODERN WOODMEN OF AMERICA. (No. 14259.) 
(Karsas City Court of Appeals. Missouri. Jan, 29, 1923. Rehearing 
Denied April 2, 1923.) 
250 Southwestern Reporter. 933. 


1. INSURANCE — EVIDENCE HELD TO SHOW WARRANTY OF 

GOOD HEALTH WAS TRUE. 

In an action on a fraternal benefit certificate, evidence of the examin- 
ing physician and of other witnesses held to show that the warranty in- 
sured was in good health at the time of his application and of the delivery 
of his certificate was true, notwithstanding his previous discharge from 
the army on the ground of psychoneurosis. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 


2. INSURANCE — ACCEPTANCE OF INCOMPLETE ANSWER 
WAIVES OBJECTION TO FALSE INFERENCE THEREFROM. 


Where an inquiry of applicant as to whether he had consulted or been 
treated by a physician or physicians during the past five years, and, if so, to 
state the name of the physician, and the allowance and duration, was an- 
swered by merely stating the name of an ailment and its duration as one 
week, and the certificate was issued on the application without requiring 
further information, the objection to the answer was waived if the state- 
ment was true in so far as it went, even though thereby a false inference 
might be created. 

(For other cases, see Insvrance, Dec. Dig. § 724[2].) 

3. INSURANCE—PURPOSE OF INQUIRY HELD TO BE TO OB- 

TAIN NAMES OF PHYSICIANS, NOT OF DISEASES. 


The purpose of inquiring of an applicant for insurance as to the dis- 
eases for which he had been treated by physicians and the names of the at- 
tending physicians was primarily to obtain the names of the physicians, and 
not of the diseases, especially since it refers to diseases regardless of 
whether they are of a serious nature, and to those which are not specifically 
inquired about by other questions. 

(For other cases, see Insurance, Dec. Dig. § 723[6].) 


4. INSURANCE — NAMING ONE DISEASE DOES NOT NECES- 
SARILY IMPLY NO OTHER DISEASES WERE TREATED. 


The fact that an applicant for fraternal insurance named one disease 
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as one for which he had been treated by a physician does not necessarily 

imply that that was the only disease for which he had been treated. 

(For other cases, see Insurance, Dec. Dig. § 723[5].) 

5. INSURANCE — ERRONEOUSLY NAMING DISEASE FOR 
WHICH PHYSICIAN WAS CONSULTED HELD NOT TO DE- 
FEAT INSURANCE. 

Where insured, in answer to a question as to the diseases for which he 
had consulted a physician, designated the disease as tonsilitis, when in fact 
it had been influenza, and the insurer did not insist upon the name of the 
physician who had treated him, from whom the correct designation of the 
disease could have been obtained, the answer does not defeat recovery on 
the certificate. 

(For other cases, see Insurance, Dec. Dig. § 723[5].) 


6. INSURANCE—GIVING NAME OF ONE DISEASE FOR WHICH 
PHYSICIAN WAS CONSULTED DOES NOT SHOW THAT IN- 
SURED WOULD NOT HAVE NAMED OTHER PHYSICIANS 
CONSULTED. 

Where a fraternal benefit company waived a complete answer to the 
question calling for the names of physicians consulted, after being given 
the name of one disease for which physician had been consulted, the fact 
that other diseases for which insured had consulted physicians were not 
mentioned does not warrant the inference that, if the company had insisted 
upon an answer as to the names of the physicians, only the physicians treat- 
ing for the named disease could be named. 

: (For other cases, see Insurance, Dec. Dig. § 724[2].) 

7. INSURANCE — WAIVER OF COMPLETE ANSWER IS THAT 
OF HEAD OFFICERS. 

Where a fraternal benefit certificate was isswed upon application in 
which the answers to certain questions were manifestly incomplete, the 
waiver of the requirement for complete answers was by the head officers 
who issued the certificate on the application, and not by the local officers 
who prepared the application. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

8. INSURANCE—CAMP PHYSICIAN HELD AGENT OF SOCIETY, 
NOT OF LOCAL CAMP. 

Under the by-laws of a fraternal benefit association, providing for the 
election of a camp physician by the local camp, but making such election 
subject to approval by the head medical officer, and authorizing the re- 
moval at any time of physician by the head medical officer, the camp phy- 
sician is the agent of the society, and not the local camp, in examining ap- 
plicants for insurance, as respects waiver. 

(For other cases, see Insurance, Dec. Dig. § 724[1].) 

9. INSURANCE — CLAUSE RELATING TO KNOWLEDGE OF 
CAMP OFFICER HELD INAPPLICABLE UNDER THE EVI- 
DENCE. 

A clause that the knowledge of the person writing the application 
should not bind the society does not apply where the evidence showed that 
applicant stated to the camp physician who wrote out the application that 
he had been sick in an army training camp, and described the symptoms, 
upon which the physician designated the disease as tonsilitis, without evi- 
dence that the applicant knew the name of the disease for which he had 
been treated. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

10. INSURANCE—DEFENSE BENEFIT CERTIFICATE WAS NOT 
SIGNED BY LOCAL COUNSEL MUST BE SET UP IN AN- 
SWER. 

A fraternal benefit association is not entitled to a directed verdict on 
the ground that the benefit certificate had not been signed by the local 
counsel as required by the by-laws of the organization where that defense 
was not set up in the answer. 

(For other cases, see Insurance, Dec. Dig. § 815[4].) 
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11. INSURANCE—DEFENDANT HAS BURDEN OF PROVING IN- 
SURED. WAS NOT INITIATED AS REQUIRED BEFORE DE- 
LIVERY. 

Under by-laws of a fraternal benefit society requiring delivery of the 
benefit certificate to be made after insured is initiated into society, the de- 
livery of certificate to insured creates a prima facie obligation, so that the 
burden is on the society to prove that insured had not been in fact initiated, 
notwithstanding other by-laws that the certificate should no go into force 
until the member had been initiated. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 

12. INSURANCE—ON PROOF OF ISSUANCE AND DELIVERY OF 
FRATERNAL BENEFIT CERTIFICATE, SOCIETY HAS BUR- 
DEN OF DISPROVING VALIDITY OF CONTRACT. 


In an action by the beneficiary under an insurance certificate, proof 
that the policy was issued and delivered, and that insured is dead, shows a 
complete cause of action, since delivery is evidence of a valid contract, and 
places upon the insurance society the burden of proving the contrary, even 
in the case of fraternal benefit certificates. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 

14. INSURANCE — INQUIRY AS TO FORMER DISEASES DOES 

NOT REFER TO SLIGHT OR TRANSIENT AILMENTS. 


The inquiry of an applicant for an insurance certificate as to former 
diseases as bearing on the statement as to applicant’s condition of health 
does not refer to trivial matters, or to slight or transient indispositions 
which had no bearing on general health. 

(For other cases, see Insurance, Dec. Dig. § 723[5].) 


On Motion for Rehearing. 
15. INSURANCE — INSTRUCTION HELD NOT TO AUTHORIZE 
RECOVERY IF MISSTATEMENTS WERE INNOCENT. 


An instruction that, if an applicant for fraternal benefit insurance made 
a full disclosure to the defendant’s camp physician of all matters claimed 
to have been misrepresented, and that the camp physician thereupon filled 
out the application in his own way, and wrote down only so much of the 
information given as he deemed important or essential, and if the appli- 
cant acted in good faith, it was no defense that the answers written down 
by the camp physician were not full and correct, was not subject to the ob- 
iection that it allowed recovery on the certificate notwithstanding the falsity 
of the answers, if they were innocently made. 

(For other cases, see Insurance, Dec. Dig. § &26[1].) 
16. INSURANCE—FRAUD BY APPLICANT DEFEATS RECOVERY 

EVEN IF COMPLETE ANSWER WAS WAIVED. 


After an applicant for insurance fraudulently gives a false answer to 
the society’s camp physician, there can be no recovery upon the certificate 
even though the society would be held to have waived the failure to give 
full answers to the questions if the answers had been innocently made. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

Appeal from Circuit Court, Jackson County; James H. Austin, Judge. 

Action by Nathan Golding against the Modern Woodmen of America. 
Judgment for plaintiff, and defendant appeals. . Affirmed. 

Truman Plantz, of Warsaw, Ill, F. M. McDavid, of Springfield, and 
A. N. Adams, of Kansas City, for appellant. 

J. L. Lorie and J. C. Rosenberger, both of Kansas City, for respondent. 


Trimsie, P. J. This action is on a benefit certificate for $1000 issued 
by the defendant, a fraternal beneficiary society, on the life of plaintiff's 
son, Charles Solomon Golding. Verdict and judgment were for plaintiff 
for the amount of the policy with interest, and defendant appealed. 

The answer, after admitting the issuance of the policy and the death of 
young Golding, set up, as a-defense thereto, breach of warranty based on 
the fact that in his application he stated, “I am now of sound body, mind 
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and health, and free from diseases or injury,” and on the further fact that, 
in said application, questions were asked and answered as follows: . 

“15. a. Have you within the last five years used any medicine, or con- 
sulted or been treated by any physician or physicians, or other person, in 
regard to nersonal ailment? Yes. 

“b. If so, give name and amount of medicine used, the name and 
address of each and a'l physicians or persons consulted or by whom treated, 
and dates, ailments, and duration of attacks? Tonsilitis, for one week. 

“c. Was recovery complete? Yes, 

* * * + * 

‘20. a. Have you been an inmate of any hospital, infirmary, sani- 
tarium, retreat, asylum or undergone a surgical operation? No.” 

The answer stated that the breaches consisted in this: That, at the 
date of the application and of receiving the policy, young Golding was not 
of sound body and health, and free from disease, but was afflicted with a 
serious malady or disease which had greatly impaired his health; that the 
answer to question 15a “was not full, complete, and literally true,” because 
applicant stated therein that the only ailment from which he suffered was 
tonsilitis for one week, when he had been afflicted with influenza in October, 
1918, and was treated therefor from October 20 to 29, 1918, and had had 
bronchitis and was treated therefor from November 4 to November 6, 1918, 
and “that the names of the physicians treating him for these diseases are un- 
known to the defendant.” and that the answer to question 15a was further 
untrue in that the applicant was treated in the year 1918 by Dr. Jerowitz 
for bruises from an accident suffered by the said applicant; and that the 
answer “No” to question 20a, as to whether he had been an inmate of any 
hospital, infirmary, etc., was false and untrue, because in the fall of 1918, 
while a soldier in Camp McArthur, Tex., applicant was at various times 
in an infirmary, and was at said times treated therein. 

The answer further sets up as a defense to the policy that said Charles 
Solomon Golding was never “adopted”—i. e., initiated—into the society in 
accordance with the ritual, and as required by the by-laws and by the terms 
of the application, and that, if there was any pretended adoption, it was 
not had and made as required by the by-laws at a regular, special, or 
adjourned meeting at the camp hall. 

The plaintiff's reply was a general denial, together with the further 
plea that the adoption and initiation of Charles S. Golding as a member 
of the subordinate camp was waived. 

The application, the certificate, and the by-laws set forth in the clear- 
est, most explicit and positive terms: 

(1) That the application was the basis on which the benefit certifi- 
cate was issued, and the head officers determined from the information 
contained in the application whether a certificate would issue or not. 

(2) That the answers to the questions in the application are strictly 
warranted to be “full, complete and literally true,” and that the “exact 
literal truth of each” should be a condition precedent to any binding con- 
tract, and, if said application was not “literally true in each and every part 
thereof,” the certificate should be void, and that, as only the head officers 
of the society had authority to determine whether a certificate would issue, 
and as they act upon the statements, answers, and agreements in the appli- 
cation, “no statements, promises, knowledge, or information had, made, or 
given by, or to, the person soliciting, taking, or writing this application . . 
shall be binding on the society, or in any manner affect its rights” unless 
reduced to writing and submitted to the head officers at or before the time 
a benefit certificate is issued ; ; 

(3) That no rights under the certificate should accrue until the appli- 
cant should be “regularly adopted in accordance with the ritual, and . 
until the certificate . . . shall be manually delivered to me after adoption 
and while I am in sound health, and in pursuance of the by-!aws of the 
society.” (These provided that upon receipt of the certificate the local 
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clerk should notify the applicant, and he should then be adopted by the 
camp at the next or some regular, special, or adjourned meeting at the 
camp hall, but the certificate should not be in force until the ceremony of 
adoption shall have been performed, nor should the adoption take place until 
the benefit certificate had been received from the head camp, and was in 
the hands of the local camp clerk.) 

(4) That “no officer of the society, nor any local camp or officer or 
member thereof, is authorized or permitted to waive any of the provisions 
of the by-laws . . . which relate to the contract between the member and 
the society.” 

(5) That forfeiture of benefits on the death of a member should be 
the result of “false or untrue answers, concealment, evasion of facts in 
his application, or in his answers in his medical examination relating either 
to his mental or physical condition, age, disease, consultation with physi- 
cians, or as to any other facts or condition upon which information is 
sought.” 

(6) That no local camp, nor any of the officers thereof, should have 
right or power to waive any of the by-laws of the society> 

The application was signed February 18, 1919; the benefit certificate 
was issued March 20, 1919, and young Golding died on April 26, 1919. The 
medical proof of death, signed by the family physician, Dr. Jerowitz, 
showed that he died of “acute endocarditis and uraemia from acute nephri- 
tis following influenza, and that the remote and predisposing cause of death 
was “influenza while in camp.” The proofs further showed that young 
Golding was treated in his last illness from April 17, 1919, to April 25, 
1919, and that Dr. Jerowitz had, about a year before, treated him for 
“bruises from accident about a year ago.” At the trial Dr. Jerowitz, a 
witness for plaintiff, testified that on April 17, 1919, he was called to attend 
young Golding at his home, and found him in convulsions due to acute 
uraemic poisoning, or uraemia, which is an acute inflammation of the kid- 
neys, known as Bright’s disease or acute nephritis; that acute endocarditis 
was an inflammation of the inner lining of the heart caused from the same 
infection that caused the kidney trouble, and “that might have been caused 
from influenza or might have been caused from tonsilitis”; that an acute 
attack meant a sudden onslaught of the disease, and not a chronic case. Dr. 
Jerowitz’s testimony in other respects will be referred to later on. 

Young Golding was born in Kansas City, April 20, 1897, and was at 
the time of his application nearly 22 years old. He lived with his father 
at the latter’s home in the rear portion of his secondhand furniture store, 
and assisted his father therein; his duties, among other things, being to 
deliver furniture. 

On September 16, 1918, our country then being in the Great War, young 
Golding was drafted and sent as a private to Camp McArthur, Tex. The 
military records show that on October 20, 1918, he was sent to the camp 
infirmary on account of influenza, and was treated there until October 20, 
1918, when he was restored to duty; that on November 4, 1918, he was 
again sent to the camp infirmary, this time for “bronchitis, acute, catarrhal, 
bilateral, mild,” and was treated there until November 6, 1918, when he 
was again restored to duty; that for a period of three weeks he was 
“under observation” by one or more of the members of the board of medi- 
a officers, and said board made a report on his case which, in part, is as 
ollows: 

“From a careful consideration of all the evidence obtainable in the case, 
and a critical examination of the soldier, we find: That he is unfit for 
service as a soldier because of pyscho-neurosis. This man shows a constitu- 
tional instability which renders him unfit because of this nervous disease. 
Soldier states that he had had nervous attacks the last five years. The 
history in this case is unmistakable that the condition existed prior to entry 
into federal service. This man is unfit for general military service and 
unfit for domestic service.” 


61 Vol, LXI. 
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Said board found that the disqualifying disability existed “prior” to 
enlistment, and did not originate in line of duty,” and recommended that he 
“be discharged for disability which was not incurred in line of duty,” ana 
on said recommendation he was discharged November 21, 1918. He re- 
turned home, his father says, in good health, and, after a few days’ visiting 
with his folks, he voluntarily resumed his duties in the store. His father 
also says he continued to work in the store and to be in good health up 
until the day he was taken sick in his last illness. 

Three months after his return from the army young Golding was 
solicited by “Deputy Head Consul” Friedman to join subordinate lodge, 
Dewey Camp, No. 5609, in Kansas City, of the defendant order. He agreed 
to join, and Dr. Zoglin, the local camp physician, examined him and wrote 
out the application, and young Gdiding signed it. Zoglin says this was 
done in the presence of Friedman. The answers, and, indeed, all of the 
written parts in the blanks of the application, are in the handwriting of 
Dr. Zoglin, except, of course, Golding’s signature. According to Zoglin’s 
medical report, which was attached to the application, he made a search- 
ing physical examination of the applicant, and found him in good health 
and physical condition, and a first-class risk, and recommended him for 
beneficial membership. At the trial Zoglin, testifying for plaintiff, said 
that what he stated in his medical report was “absolutely true. I found 
him perfectly well in all conditions.” 

In explanation of the answer in the application of “Tonsilitis for one 
week,” Dr. Zoglin testified that young Golding answered or told him he 
was sick with a co!d and sore throat while in the army; that Golding did 
not say he had the “flu,” but that he had a bad cold, coughing, and sore 
throat, and had been treated in the infirmary of the army, and described 
his symptoms as sore throat, caugh, and temperature and headache. Zoglin 
further testified that the most prominent symptoms of influenza are sore 
throat, temperature, cough, ache and pain; that, from his experience as a 
medical officer in about six camps, he having just been discharged from 
such service when he wrote the application, he knew that an infirmary in an 
army camp was a place where “mild cases—anything ; a little cut or bruise, 
or a co'd, or any mild case—is taken care of,” and that when the above 
information was given him by young Golding he did not consider it neces- 
sary, in filling out the information, to put any more in the application than 
he did put in, “because tonsilitis or any case would include almost any bad 
cold that was around,” and that in giving the answer “Tonsilitis for one 
week” he considered he had “fully covered the matter”; that he did not 
consider an infirmary in an army camp the same as an infirmary in civil 
life; that in the army an infirmary was not considered as a hospital, but 
“just emergency treatment,” and hence he wrote “No” to the question as to 
whether he: had been an inmate of any hospital, infirmary, etc. On cross- 
examination he said: “Well, in my opinion, the army hospitals were not 
considered hospitals at all,” and “i knew he was in the infirmary, but I 
had not paid enough attention to it to mark it down.” 


Dr, Jerowitz, testifying in reference to his treatment of young Golding 
about a year before his death for “bruises from an accident,” etc., men- 
tioned in the medical proof of death, said that Golding was accidently 
thrown out of a wagon, and had “various bruises about his leg and shoulder, 
and so on,” and that it was “a trivial affair,” although he visited him once 
a day for four or five days. ° 

With reference to psychoneurosis mentioned in the report of the army 
medical board, Dr. Zogfin testified that in the medical profession, psycho- 
neurosis meant plain ordinary nervousness, and that. the term covers any 
nervous condition. Dr. Jerowitz testified that he had known young Gold- 
ing for ten years, and he was the family physician, and that he saw him 
casually if he was called to see some member of the family; that there was 
nothing wrong with young Golding so far as health was concerned, and he 
never knew of his having nervous attacks; that psychoneurosis was a gen- 
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eral term covering a wide field; it would cover any mental or physical 
condition; worry would be a part of it; that psychoneurosis may be a 
temporary condition, always disappearing when the cause is removed; that 
homesickness may be a principal feature of psychoneurosis, disappearing 
upon the removal of the cause by return home, and that, in the case of a 
body 21 years old, who had always lived at home, being sent as a soldier 
to a distant camp, among strangers, and away from his family, such an 
experience could cause psychoneurosis. 

As to the statement in the medical proof of death that the remote 
and predisposing cause of death was “influenza while in camp.” Dr. Jero- 
witz testified that young Golding was in a semistuporous condition,” and 
that, in answer to his question if he had been sick in camp, the patient 
said “Yes.” That was all he could get out of him, and, “assuming every 
one in the country at that time had influenza, I assumed it was influenza.” 
He further testified that the condition he found him in may have been 
entirely due to tonsilitis, if the boy had had tonsilitis in October, 1918. On 
cross-examination he said that because the boy told him he was sick during 
influenza time, and knowing that often in the army they had influenza, 
he (the doctor) assumed that Golding did; that he thought of tonsilitis 
at the time, but he did not put it down because “influenza was so fresh in 
every doctor’s mind that it was natural to blame everything to that”; and 
that influenza sometimes resu!ts in poisoning the kidneys, and could affect 
them. 

Objections were made to the admission of most of the foregoing evi- 
dence, but,.as no specification of error on the ground of admission of evi- 
dence is made in the brief, no mention herein is made of such objections, 
nor is error, if any, in that regard considered. 

[1] As to the warranty involved in the statements that young Golding 
was in good health at the time of the application and of receiving the cer- 
tificate, the evidence in behalf of plaintiff is that such was true. Indeed, 
the only source of any evidence to the contrary is in the report of the army 
medical board, and their conclusion that he was affected with a “constitu- 
tional instability” or “nervous disease” of psychoneurosis prior to his entry 
into the service.. As to the above warranty, therefore, it must be held, in 
view of the jury’s verdict, that he was in good health at the time of the 
application and of the delivery of the certificate, and that there was no 
breach of warranty in that regard. 

[2] As to the alleged breach involved in the reply to inquiry No. 15, 
it will be observed that applicant said “Yes,” he had consulted physicians 
for personal ailment within the last five years, but, though asked to do so, 
did not give the name of any physician, merely naming an ailment and its 
duration. In other words, the answer to inquiry No. 15 was, on its face, 
partial or incomplete. Nevertheless defendant accepted the application and 
issued the policy, without requiring the name or names of physicians to 
be given. 

“Where an answer is upon its face . . . incomplete and assurer 
fails to avail itself of its rights by making further inquiries concerning 
the matter, or to do any act evidencing its dissatisfaction therewith, but on 
the contrary . . . . issues the policy, it cannot avoid the contract 
even though the answer suggests an affirmative which is false or contrary 
to the truth.” 3 Joyce on Ins. § 1914b. 

And at section 1969 the same author says: 

“If partial answers are made, the warranty will not be extended beyond 
the answer or beyond what the answer fairly imports within the ascertained 
intent of the parties.” (Italics in both quotations ours.) 

[3] In McDermott v. Modern Woodmen, 97 Mo. App. 636, 652, 71 
S. W. 833, it is held, with regard to this same inquiry No. 15, that the 
object of this inquiry is very different from those relating to diseases he 
may have had or to the applicant’s state of health: that the information 
sought to be elicited by it is “not so much the diseases he might have 
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been treated for as the names and addresses of physicians whom he had 
consulted or who had prescribed for him, with the purpose of making fur- 
ther investigation as to the condition of his health.” Said case holds that 
the purpose of said inquiry No, 15 is to learn the names of the physicians 
consulted, no matter whether the ailment or disease, for which the consulta- 
tion was had, was slight or grave, and that the other inquiries contained 
in the application were for the purpose of ascertaining the diseases applicant 
may have had, but that such other inquiries had reference to, and would be 
understood by the parties to mean not a mere temporary ailment, disorder, 
or functional disturbance, having no bearing upon general health or con- 
tinuance of life, but one of such a serious nature as would, according to 
common understanding, be called a disease, and might indicate a vice in the 
constitution, or have some bearing upon general health and the continuance 
of life. The course pursued in the case at bar would seem to bear out the 
above interpretation of inquiry No. 15 and its purpose, and also the purpose 
of the other inquiries as to the diseases applicant may have had. For, al- 
though, in inquiry No. 26a, applicant was asked if he had ever had any one 
of a long list of diseases—among which were included bronchitis and la 
grippe—or “any other disease,” and applicant answered “No,” yet no de- 
fense was predicated on such question or answer, since such was not 
pleaded. 29 Cyc. 229; Harris v. Knights & Ladies of Honor, 129 Mo. App. 
163, 166, 167, 108 S. W. 130; American, etc., Ins. Co. v. Barr, 68 Fed. 873, 
876, 16 C. C. A. 51; Chambers v. Northwestern, etc., Ins. Co., 64 Minn. 495, 
67 N. W. 367; Gruwell v. National Council, 126 Mo. App. 496, 104 S. W. 
884. : 

[4] It cannot be said that as the answer of “Tonsilitis for one week” 
necessarily implies that only that ailment was had for which a physician 
was consulted, and that, if applicant consulted any other physician for any 
other ailment—accidental injury or bronchitis, for instance—there was a 
breach of warranty as to that part of inquiry No. 15. This would make 
the warranty go beyond what the answer actually says, and extend it to what 
the answer suggests or implies, which the above quotations from Joyce show 
cannot be done. Besides, we cannot say that, if applicant had been required 
to name the physicians he had consulted, he would not or might not have 
named them all, but would merely have named the one or those who treated 
him for the disease referred to in the answer as tonsilitis. 


[5] Nor will it avail anything in the case at bar to claim that the 
answer “Tonsilitis for one week” was complete as to the name of the dis- 
ease that was stated; and, if the disease was influenza instead of tonsilitis, 
then the answer was untrue as to the disease named, and hence there was a 
breach as to that. Such claim proceeds on the theory that, when it is said 
“the warranty will not be extended beyond the answer,” the meaning is that 
a partial answer, if complete as to the part answered, will support a war- 
ranty that is wholly contained within the limits of the partial answer, al- 
though a warranty will not be allowed to extend beyond such answer. Con- 
ceding for the sake of the argument that this last is correct, still such claim 
is getting away from and losing sight of the purpose of inquiry No. 15 
and of the purpose of the other inquiries as to the names of diseases had. 
It would seem the grossest injustice to say that, if an applicant stated he 
had consulted a physician or physicians, but without saying whom he con- 
sulted, erroneously gave the wrong name of the disease for which consulta- 
tion was had, he must lose his insurance, when the insurer, by requiring 
him to name the physician or physicians consulted, could readily learn from 
him or them the true name of the disease. The purpose of inquiry No. 15 
being to get the names of the physician without regard to whether the 
trouble for which consultation was sought was grave or trivial, and the 
answer not meeting that purpose, the insurer cannot throw upon the insured 
the risk of naming the disease correctly. 


[6] For the same reasons it cannot be successfully asserted that accept- 
ance of the answers to inquiry No. 15 in the shape they were in did not 
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create a waiver because, if insurer had demanded that the name of the 
physician be given, and applicant had given the name of the physician 
consulted for the disease named, it would not have been disclosed that the 
applicant had been treated by other physicians for other diseases; nor 
should it be said that by naming the trivial ailment of “Tonsilitis for one 
week” defendant was led to forego the right to know what physician or 
physicians treated applicant for the disease named. As said before, no 
one can say that, if applicant had been required to name the physician, he 
would not have named all of them, but would have named only the one or 
those who treated him for the disease named. 


[7] There is no evidence that applicant intentionally and falsely gave 
the name of one disease which was a trivial one. On the contrary, the evi- 
dence in this case is that applicant told Dr. Zoglin, the camp physician, 
that he had been sick and in the infirmary at the army camp, and described 
his symptoms, and that Zoglin wrote down the answers. The question of 
whether applicant did this, and his good faith in doing so, was submitted 
to the jury, and they were told that, if applicant did so tell the camp 
physician in good faith and with no intent to mislead defendant, then it 
was no defense that such answers were not full and correct. There is 
no evidence that applicant knew what he had while in the army, for the 
regulations provide that the soldier must not be told the particular malady 
he is suffering from. 

It is urged, however, that the instruction above referred to (instruction 
B) was erroneous because by the terms of the application and the contract, 
no local camp officer had any power to waive, and no knowledge or in- 
formation communicated to the one taking the application could bind the 
society. The waiver, however, inheres in the fact that defendant accepted 
the application with the answer to inquiry No. 15 incomplete or partial on 
its face, and wholly unanswered so far as the purpose of the inquiry is con- 
cerned. The waiver does not arise out of any knowledge that Zoglin had, 
that, in fact, the disease was something else beside tonsilitis. He was not 
told what it was. 


[8] Besides, as to the power of the local camp physician to waive, 
the by-laws are the same as they were in the case of Hereford v. Mystic 
Workers of the World, 200 Mo. App. 387, 207 S. W. 76, except that they 
now name the camp physician as one of the officers of the local camp. and 
provide for his election by it. But he has no duties to perform toward the 
local camp; his duties relate wholly to the Head Camp and the Supreme 
Medical Director. While the local camp now elects him, it is but an empty 
power, and nothing more than a mere nomination, since his election must 
be approved by the Supreme Medical Director, he is commissioned and is 
removable by him or the Head Consul; and if the selection or nomination 
made by the local camp is not apptoved, or if the one selected is removed 
hy the Supreme Medical Director, the local camp must elect another who is 
likewise subject to the same approval or disapproval, and is likewise sub- 
ject to and governed wholly by the Head Camp or its officers. In other 
words, the physician is called a local camp officer, but is not one in point 
of fact, but is the agent of the society. It was so held in the Hereford 
Case. See, also, Floyd v. Modern Woodmen, 166 Mo. App. 166, 148 S. W. 
178; Shotliff v. Modern Woodmen, 100 Mo. App. 138, 73 S. W. 326; 
Modern Woodmen v. Angle, 127 Mo. App. 94. 104 S. W. 297; Daffron v. 
Modern Woodmen, 190 Mo. App. 303, 176 S. W. 498. 

[9] The fact that in the case at bar the application contains a clause 
that statements to or knowledge of the one soliciting, taking, or writing 
the applications should not bind the defendant does not, in our view, change 
the situation under the particular facts of this case. No false statements 
as to the disease named in the application were made bv applicant to the 
‘amp physician. nor is it shown anywhere that the latter knew it was influ- 
enza or bronchitis that he had. As to psychoneurosis, there is no evidence 
that he was treated for that, or that Dr. Zoglin knew that he had it, or 
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that applicant knew he had it. Indeed, that specific disease, if it is a dis- 
ease rather than a condition, was not mentioned in the long list of diseases 
of which he was asked about in question No. 26a, in reference to which, 
however, as we have said, no defense was raised in the answer to the 
petition. 

[10] It is urged that the defendant’s demurrer to the evidence should 
have been sustained, and the sole ground of this assignment of error, speci- 
fied in the brief, is that the benefit certificate was not signed by the consul 
of the local camp. It was signed by the council of the Head Camp and by 
the clerk thereof and by the clerk of the local camp, but not by the consul 
of the local camp, whereas the by-laws provide that no benefit certificate 
shall be in force or effect until the benefit certificate is signed by the appli- 
cant, the local consul, and clerk. This defense, however, was not set up in 
the answer, and hence cannot be relied upon. 


[11] With reference to the defense that Golding was not adopted— 
i. €., initiated—into the local camp, the court instructed the jury, in plain- 
tiff’s behalf, that the burden was not on the plaintiff to. prove he was 
adopted, but was on defendant to prove he was not adopted, and that, un- 
less they found he was not adopted at a regular meeting of said camp at 
the camp hall, the defendant had failed to establish the defense founded 
on the failure of Golding to become initiated. For the defendant, the court 
instructed the jury that, unless they found he was adopted in the camp 
hall at a regular, adjourned, or special meeting of said camp, they should 
find for defendant. It is urged that plaintiff’s instruction placing the bur- 
den of proof in this regard on defendant is erroneous. 

[12] Then determination of this question depends upon whether adop- 
tion is such an essential element of plaintiff's cause of action as to require 
him to allege and prove it before he can ask the court. to render judgment 
on the contract. Under the by-laws, the issuance of the policy precedes the 
adoption, but delivery thereof is made after that. Consequently, whea 
plaintiff alleges and proves that a policy was issued and delivered, and that 
the insured is dead, he has shown a complete cause of action. And the 
issued and delivered policy is evidence of a valid contract, placing on de- 
fendant the burden of showing the contrary. It is so held even in fraternal 
beneficiary contracts. Fisher v. Supreme Lodge, Knights & Ladies of 
Honor, 190 Mo. App. 606, 615, 176 S. W. 269. Adoption is a fact lying 
wholly within the knowledge of the society, and is not within the knowledge 
of a plaintiff beneficiary; and, in addition to this, the issue as to adoption 
arises only when the lips of the person who is the subject of the initia- 
tion are sealed in death. - The case at bar is not like Griffith v. Continental 
Casuality Co., 290 Mo. 455, 235 S. W. 83. There the contract was an acci- 
dent insurance policy, and before plaintiff was entitled to have judgment, 
she must allege and prove, as a part of her case in the first instance, an 
accidental death, else her cause of action did not come within the contract 
which she relied on to support the demand or cause of action asserted. 
But such is not this case. Here the possession of the delivered policy and 
the admitted death of insured named therein made a prima facie case, so 
that the burden was on defendant to refute that case by setting up and 
proving that there is no liability on that contract because insured _was 
never adopted, a thing which was exclusively within the knowledge of 
defendant and not plaintiff. It is true, section 34 of the by-law provides that 
the certificate “shall not be of force and effect” until adoption is had, and 
section 43 says liability “shall not begin” until applicant shall have been 
adopted, but this merely permits the society, where a policy has been issued 
and delivered, to set up and prove, as a defense to liability, the fact that 
the person named as insured was not adopted, and the rule as to burden of 
proof in this regard is the same as in any other defense an insurer may 
set up. 

It is.perhaps well to say that it is not conceded that young Golding 
was never adopted. Indeed, there is no one who testifies he was not 
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adopted. Dewey Camp met on the evening of the first and third Tuesdays 
of each month. The first Tuesday in April, 1919, was on April Ist, and a 
‘meeting was held on that day, but there was concededly no meeting held 
between that time and the date of Golding’s death on April 26th. The 
pot icy was issued on March 20th, and hence April lst was the only meet- 
ing at which young Golding could have been*initiated. The claim of the 
defendant that he was not adopted rests, in large measure, on the fact that 
the record of the meeting held on April Ist does not contain the name of 
Charles Solomon Golding among those who were adopted that night. But 
Rubin, the camp clerk, called as a witness for defendant to prove that 
Golding was not initiated, would not swear he was not, but stated that it 
was possible for Golding to have been initiated and he not know of it, 
as he was busy at his desk collecting money. He produced his record 
book, and from that it appeared, in the case of others known to be mem- 
bers, and treated as such, the records failed to show their initiation. He 
testified that he was not acquainted with Golding, and, if he ever met him 
at all, it was on the occasion of that night. Hence he could not testify 
from recollection whether he was or was not initiated. Rubin’s pass report 
for the month of April was, as usual, sent to the Head Camp in the month 
following, about May 15th, so as to get it to the Head Camp about May 
18th. This pass report showed Charles Solomon Golding’s name, along with 
a list of others, as having been adopted or initiated on April Ist. His 
cash book showed the assessment collected from him, among other names 
listed under date of April 15th; but he testified on cross-examination that 
this did not necessarily mean that he collected it on that day, or that he 
had not collected it on April 1st, because often money was paid to him of 
which he merely made a memorandum, and later entered it on his cash 
book. The policy had indorsed on it the certificate of Rubin, the clerk, 
that Golding was ‘adopted first day of April, 1919.” Defendant also called 
the consul of the local camp; but he was not sure that he was present on 
the evening of April Ist, and said that in his absence the past consul initi- 
ated for him. The past consul certified, in the proofs of death, that Gold- 
ing had “joined the camp by adoption on April 1st, 1919,” but the past 
consul was not called to testify. 

Defendant also introduced the deposition of plaintiff, taken about a 
year and a half after his son’s death, in which he stated that his son was 
not initiated; but in rebuttal plaintiff was placed on the stand, and (the 
court not being able to understand him clearly, he being a Russian) he was 
examined by an interpreter, and explained that when he said his son did 
not go to the lodge he had reference to a former occasion, and not to the 
meeting of April Ist, which he himself did not attend, and therefore he dic 
not know whether his son was initiated or not, but that on that evening his 
son dressed up and went away, saying he was going to the lodge. 

In addition to the certificate of the clerk on the policy that Golding 
was adopted April Ist, and the past consul’s certificate on the proofs of 
death that he was adopted on that date, defendant’s general counsel, in 
complete charge of the matter of the claim based on the policy, and to 
whom the same had been referred by defendant, wrote plaintiff’s attorney 
on August 11, nearly five months after Golding’s death, that the reason 
for rejecting the claim was that deceased was not in good health “at the 
date of his adoption and the delivery of his certificate,” and on September 
9, 1919, in answer to an inquiry for more specific reasons, general counsel 
again wrote: 

“It appears that deceased was adopted April 1, 1919, at which time our 
requirements were that he must have been in good health, ” etc. (Italics 
ours. ) 

[13, 14] Point is made that reversible error was committed in giving 
plaintiff’s instruction C. This instruction told the jury, in effect, that inquiry 
No. 15, and the other inquiries as to whether applicant had had any of the 
diseases named or other disease, referred to only some settled disease as 
might result in impairment of health, but not to a mere trivial passing or 
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temporary indisposition; and, if the things for which he was treated by 
physicians and the ailments he had while in the infirmary at Camp Mc- 
Arthur were of a trivial, passing, or temporary nature, from which he 
quickly and entirely recovered, then such matters were not diseases or ail- 
ments within the meaning of ‘those words as used in the application, and 
said Golding was not bound to mention or disclose them in answering said 
questions, and in such case his failure to mention or disclose such was no 
defense. Of course this instruction was incorrect in saying that inquiry 
No. 15 had reference only to treatments by physicians for serious matters; 
but, as defendant waived inquiry No. 15, as heretofore shown, it is not seen 
how this can be said to constitute reversible error. The instruction was a 
correct statement of the law with reference to diseases bearing on the 
statement as to applicant’s condition of health, and also concerning which 
inquiry No. 26a was made, for they do not refer to trivial matters or to 
slight or transient indispositions which had no bearing upon general health 
and the continuance of life. 97 Mo. 636, 649, 650, 71 S. W. 833. However, 
as heretofore stated, no defense was raised as to any breach of warranty 
with reference to inquiry No. 26a. 

In instruction No. 5 defendant referred to the questions in its preced- 
ing instructions wherein it had stated the questions which we have shown 
were set up in the answer, and then said that, if any of the answers to 
such questions were untrue in any respect whatever, whether due to ignor- 
ance, mistake, or otherwise, the jury must find for defendant. The court 
modified this instruction by adding thereto the following: 

“Unless you further find from the evidence the facts to be as set out 
in instruction B.” 

From what we have said as to waiver and as to instruction B, it fol- 
lows that there was no error in thus modifying the instruction. This ap- 


plies also to the same modification made to instruction 9, covering prac- 
tically the same matter. 

The judgment is affirmed. 

All concur. 


(On motion for rehearing.) 


[15] The opinion, in discussing the good faith of young Golding, the 
insured, in answering questions propounded to him by Dr. Zoglin, the camp 
physician, and in referring to instruction B in connection therewith, may 
perhaps convey the impression that the instruction merely told the jury 
that, if young Golding acted in good faith, then the answers, even though 
not full and correct, constituted no defense. Of course, this was not a 
complete characterization of the instruction; and we had no intention of 
announcing a rule that, if an applicant made incorrect answers, neverthe- 
less, if he did so in good faith, they could not be depended upon to avoid 
the insurance as broken warranties. The instruction, in effect, told the jury 
that, if insured made a full and frank disclosure to defendant’s camp 
physician of all the matters claimed to have been misrepresented, and the 
camp physician thereupon filled out the application in his own way, and 
wrote down only so much of the information given him as he deemed 
important or essential, and that young Golding acted in good faith and 
without intent to deceive, then it was no defense that the statements and 
answers written down by the camp physician were not full and correct. 

[16] The good faith of young Golding was mentioned in the opinion, 
not as the determinative factor of whether incorrect or incomplete answers 
could be relied upon as a defense, but merely to show that there was no 
e'ement of fraud on the part of young Golding or attempt to deceive the 
camp physician. The idea being in our mind that, even if the camp phy- 
sician did act in such way as to waive certain matters, yet, if young 
Go'ding also had in his mind an intent to deceive, and carried it out even 
in the slightest degree, his wrongful procedure would nevertheless permeate 
and taint his insurance, notwithstanding the camp nhysician’s waiver. 

We have carefully cons‘dered the motion for rehearing, but are of the 
opinion it should be overruled. It is so ordered. 

All concur. 
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McALISTER v. NATIONAL LIFE INS. CO. OF UNITED STATES. 
(No. 17438.) 
(St. Louis Court of Appeals. Missouri. March 6, 1923. Rehearing 
Denied April 6, 1923.) 
251 Southwestern Reporter, 98. 

1. INSURANCE—POLICY CONSTRUED TO BE FOR FULL BEN- 
EFIT FOR DEATH OCCURRING SIX MONTHS AFTER DATE 
THEREOF; “THEREAFTER.” 

The prevision of a policy of life insurance for “half benefit for death 
* * * resulting from any accident occurring or illness contracted within 
six months from the date hereof, and thereafter * * * in full benefit,” 
was ambiguous and, on being construed most favorably to the insured, 
uiade the full benefit payable for a death occurring after six months, al- 
though the disease causing death might have been contracted within six 
months from date, the word “thereafter” as used meaning “after that” or 
“after that time.” 

(For other cases, see Insurance, Dec. Dig. § 440.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Thereafter. ) 

2. INSURANCE—CONTRACTS TO BE CONSTRUED ACCORDING 
TO PLAIN AND ORDINARY MEANING OF WORDS. 

Contracts of insurance are to be construed according to the plain and 
ordinary meaning of the words employed, unless it appears from the four 
corners of the instrument that both parties intended that they should be 
understood in a different sense. 

(For other cases, see Insurance Dec. Dig. § 146[2].) 

3. INSURANCE—CONSTRUCTION OF POLICY LEAST FAVORA- 
BLE TO INSURER ADOPTED. 

Where a policy is ambiguous in its terms, so that it is open to two 
possible interpretations, that one will be adopted which is least favorable to 
the insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE—QUESTION OF VEXATIOUS LITIGATION PROP- 
ERLY SUBMITTED TO JURY. 

In an action on a policy of life insurance, where the insurer, after 
proofs of death were delivered, and demand made for payment, denied 
liability, and offered to return a year’s premium, which had been paid, for 
which action there was no excuse, in view of evidence tending to show that. 
on another demand, payment wes refused on the ground that the policy 
was ambiguous as to whether half benefit or full benefit was due, the ques- 
tion of vexatious litigation was properly submitted to the jury. 

(For other cases, see Insurance Dec. Dig. § 668[1].) 

Appeal from St. Louis Circuit Court; George H. Shields, Judge. 

“Not to be officially published.’ 

Action by Mary McAlister against the National Life Insurance Com- 
pany of the United States. From judgment for plaintiff, defendant appeals 
Affirmed. 

Martin T. Farrow, of St. Louis, for appellant. 

Garstang & Jones, of St. Louis, for respondent. 

3RUERE, C. [1] This action on an industrial life insurance policy for 
one hundred and forty dollars. It was commenced before a justice of the 
peace, and appealed to the circuit court of the city of St. Louis, where 
the cause was tried before the court and a jury, and resulted in a verdict in 
favor of the p'aintiff for the full amount of the policy with interest, and 
10 per cent. damages and $150 attorney’s fees, for vexatious refusa! .o pay. 
From a judgment entered on the verdict, the defendant prosecutes this 


appeal. 
In her petition plaintiff prayed judgment for $140, which defendant, 











ane 


970 Insurance Law Journal, Vol. 61. [1923 


by said policy issued to John McAlister, plaintiff's son, promised to pay to 
her as beneficiary, within 24 hours after proof of the death of her said 
son had been submitted to it. The petition further prayed for legal in- 
terest, $14 damages, and $200 attorney’s fee for vexatious refusal to pay 
the policy. 

Defendant filed no answer, but filed in the justice court an offer to 
allow judgment to be taken against it- and in favor of the plaintiff, for 
the sum of $70, with legal interest thereon from February 6, 1920, to- 
gether with costs accrued. 

John McAlister, the insured, died on February 7, 1920. The policy 
bears date March 3, 1919. The provisions thereof, pertinent to the issues 
raised in this case, are as follows: 

“The Natignal Life Insurance Company of the United States of 
America does hereby agree, subject to the conditions and limitations here- 
inafter contained.and indorsed hereon, to pay the funeral benefit and the 
idemnity for accidental dismemberment and disability due to either accident 
or illness hereinafter provided, within twenty-four hours after satisfactory 
proof of loss has been submitted to the company. This policy is in half 
benefit for death (full benefit for disabi'ity) resulting from any accident 
occurring or illness contracted within six months from the date hereof; 
thereafter it shall be in full benefit. . 

“Weekly benefit for sickness or accident, $7.00, 

“Funeral benefit (payable for accident and natural death) $140.00.” 
(Italics ours.) 

In the certificate of death of the insured, which was attached to the 
proofs of death and introduced in evidence by the defendant, Dr. Walt- 
hall, the attending physician, stated that he first treated the insured during 
the last week of his life, that he died of hypertrophic cirrhosis of the 
liver, and that the duration of said disease was eight months. At the 
trial of the case Dr. Walthall testified that he was called in to see the in- 
sured about two weeks before he died, that he could not say that he was 
suffering from hypertrophic cirrhosis of the liver prior to that time, and 
that his statement, as to the duration of said disease, contained in the 
certificate of death, was not based upon his own knowledge but upon what 
others had told him about the history of the case. Other substantial medi- 
cal testimony was adduced, which showed that the insured did not con- 
tract the disease which caused his death until some time subsequent to 
the latter part of November, 1919. 

_ At the request of the plaintiff, the court gave the following instruc- 
tion: 
Plaintiff’s Instruction A. 


“The court instructs the jury that, by the policy of insurance in evi- 
dence, defendant promised and agreed to pay $140 to Mary McAlister, if 
living, upon receipt of the proofs of death of John McAlister required 
by it of plaintiff, provided the policy was then in force and the death oc- 
curred more than six months after the date of the policy. 

“If, therefore, you find and believe from the evidence that John Mc- 
Alister died on the 7th day of February, 1920; that the policy had then 
been in force more than six months and was then in force; that the policy 
is payable to Mary McAlister as beneficiary; that the proofs of death re- 
quired by defendant were furnished to it by plaintiff; and that defendant 
declined and refused to pay the amount specified in said policy, then your 
verdict will be for the plaintiff.” 

The trial court refused to give to the jury the following instructions, 
requested by the defendant: 


Defendant’s Refused Instruction 4. 


“The court instructs the jury, if you find and believe from the evidence 
that insured, John McAlister, contracted any illness within six months 
from March 3, 1919, and if you further find and believe from the evidence 
that the death of said insured resulted from such illness (if any), then 
plaintiff is in no event entitled to recover more than the sum of $70, with 
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interest thereon at the rate of 6 per cent. per annum from March 6, 1920, 
to date of your verdict.” 
Defendant’s Refused Instruction 6. 


“The court instructs the jury that there is no evidence in this case 
that defendant vexatiously refused to pay plaintiff’s claim involved in this 
suit, and you should not allow any damages or penalty or attorney’s fee 
therefor.” 

Defendant’s assignments of error relate to the action of the court in 
giving pone instruction A and in refusing defendant’s instructions 
4 and 6. 

The determination of this controversy is dependent upon the meaning 
of that provision of the policy which we have hereinbefore italicized. It 
reads as follows: 

“This policy is in half benefit for death (full benefit for disability) 
resulting from any accident occurring or illness contracted within six 
months from the date hereof; thereafter it shall be in full benefit.’ 

The defendant contends that the insured died from a disease con- 
tracted during the first six months of the policy, and that its liability ts 
therefore one-half of the face value of the aclicy. The plaintiff, while 
denying that the insured died from a disease contracted during the first 
six months of the policy, contends that, inasmuch as the death of the in- 
sured occurred more than six months after the date of the policy, the de- 
fendant is liable for the full benefit named in the policy. 

(2] Contracts of insurance, like other contracts, are to be construed 
according to the plain and ordinary meaning of the words employed, un- 
less it appears from the four corners of the instrument that both parties 
intended that they should be understood in a different sense. 

[3] Another well-rocognized canon of construction is that, if there is 
any uncertainty as to the meaning of a contract of insurance, it will be 
construed most strongly against the insurer and liberally in favor of the 
insured, this upon the ground that the insurer prepared the policy, framed 
it in its interest, and is responsible for the doubt or uncertainty contained 
therein. Stating the rule another way, where a policy is ambiguous in 
its terms so that it is open to two possible interpretations that one will 
be adopted which is least favorable to the insurer. This rule applies es- 
pecially to clauses, in a policy, restrictive of the insurer’s liability, for as 
to these the courts will not sustain a construction which will restrict the 
insurer’s liability, if one which will not so restrict it is reasonably deducible 

from the language employed. Mathews v. Modern Woodmen, 236 Mo. 
326, 139 S. W. 151. Ann. Cas. 1912D, 483; Wiest v. Insurance Co., 186 
Mo. App. 29, 171 S. W. 570; Still v. Insurance Co., 185 Mo. App. 553, 172 
S. W. 625; Stix v. Indemnity Co., 175 Mo. App. 177, 157 S. W. 870; La 
Force v. Williams City Ins. Co., 43 Mo. App. loc. cit. 530; Stark v. Insur- 
ance Co., 176 Mo. App. loc. cit. 581, 159 S. W. 758; Rieger v. London 
Guar. & Acc. Co.. 202 Mo. App. 204, 215 S. W. 920; Schmohl v. Travelers’ 
Insurance Co., 189 S. W. 600. In Mathews v. Modern Woodmen, supra, 236 
Mo. loc. cit. 342, 139 S. W. 155, Ann. Cas. 1912D, 483, it was said: 

“Speaking to insurance contracts, it is a just and settled rule that their 
restrictive terms shall be taken most strongly against the insurer. The 
doctrine of contra proferentem is strictly applied with unaccommodating 
vigor, and, as said, ambiguities are blandly résolved in favor of the in- 
sured. So that, if the contract in suit is onen to two constructions, one 
favorable to the insured and one not, if the insured has acted on the 
favorable construction. courts will take his view of the contract—being 
alwavs mindful that the principal obligation (the very life and soul) of 
a policy is to pay the policv face when the contingency or event happens 
upon which payment is predicated.” 

In Stark v. Insurance Co.. supra, 175 Mo. App. loc. cit. 581), 159 S. W. 
759, this court, through Allen, J., said: 

“Our courts have time and again declared that the provisions of a 
policy of insurance are to be liberally construed in favor of the insured, 
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and when the language therein employed is of doubtful import or suscep- 
tible of two interpretations, that construction is to be adopted which is 
most favorable to the insured.” 

Viewing the clause under consideration in accordance with the rules 
stated, we think that the construction adopted by the learned trial court 
and declared to the jury by instruction A is sound and correct. 

The policy provides for a death benefit for death, arising from either 
accident or illness. The purpose of the clause in question is to fix a time 
limit of six months, from the date of the policy, within which defendant 
insurance company is liable for one-half of said benefit, and beyond which 
it is liable for the full benefit. After fixing this time limit at six months 
from the date of the policy, the clause concludes with these words: “There- 
after it shall be in. full benefit.’ The word “thereafter.” as used in said 
clause, means “after that”. or “after that time.” Viewing the clause 
in this light, and substituting September 3, 1919, the date when the said 
time limit fixed would end, the clause would read: 
after,” as used in said clause, means “after that” or “after that time.” 
Viewing the clause in this light, and substituting September 3, 1919, the 
date when the said time limit fixed would end, the clause would read: 

This policy is in half benefit for death resulting from any accident 
occurring or illness contracted before September 3, 1919; after that time 
(September 3, 1919) it shall be in full benefit.” 

Thus written it is evident that a person of ordinary intelligence, read- 
ing this clause, would naturally and at once reach the conclusion that the 
policy was in half benefit for death, either accidental or natural, occurring 
before September 3, 1919, and for full benefit for death occurring after 
September 3, 1919. 

Under the construction put upon the clause by defendant, an insured 
under this policy, who met with an accident or contracted an illness, within 
six months after the date of the policy, from which death resulted, is en- 
titled for half benefit only, irrespective of how long he lives. Under this 
interpretation such a holder of the policy cannot definitely tell when the half 
period ends and the full period begins, because it would always be a 
question whether or not his death perchance was due to such accident or 
such illness. 

The language employed in the clause in question cannot be said to be 
so plain or unambiguous as to leave no doubt that it is not reasonably sus- 
ceptible of any other interpretation than the one contended for by the 
defendant. The most that can be said is that the policy is so drawn as to 
be at least ambiguous, so that it is susceptible of the two interpretations 
contended for by the respective parties thereto. If the policy is ambiguous, 
then, under the rule of construction adverted to, that construction must 
be adonted which is most favorable to the insured. Under this rule we 
take the plaintiff's view of the contract. 

[4] The defendant urges that there was no evidence adduced showing 
that defendant vexatiously refused to pay the policy, and that therefore 
the court erred in refusing defendant’s instruction No. 6. 

We are not prepared to say, as a matter of law, that the evidence 
wholly fails to support an inference that the defendant vexatiously refused 
to pay the policy. Counsel for the defendant admitted at the trial that, 
after proofs of death were delivered to the defendant and demands made 
on it for the benefit named in the policy, the defendant denied all liability 
under the policy and offered to return one year’s premium that had been 
paid. to wit. $18.20. For this position there was no excuse whatever. 

The evidence further tended to show that, subsequent to defendant’s 
denial of all liability under the policy and in response to another demand for 
said benefit madé on it by the plaintiff, the defendant took the position that 
the c'ause in the policy, in question. was ambiguous, and gave that as an 
excuse for refusing to nay the benefit demanded. 

The fact that the defendant believed the policy to he ambieucns should 
have persuaded it to pay the policy rather than resist payment. It is 
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presumed to know the rule of construction to be adopted dealing with am- 
biguous insurance contracts. The rule heretofore adverted to would have 
induced a reasonable and prudent man, entertaining the belief that the 
policy was ambiguous, to pay the policy without litigation. We think that 
the question of vexatious litigation was properly submitted to the jury in 
this case. 

Finding no reversible error, the commissioner recommends that the 
judgment be affirmed. 

Per CurtaM. The opinion of Bruere, C., is adop‘ed as the opinion of 
the court. 

The judgment of the circuit court of the city of St. Louis is accordingly 
affirmed. 

Allen, P. J., and Becker and Daues, JJ., concur. 


te 


DONNEGAN v. COURT OF HONOR. (No. 17326.) 


(St. Louis Court of Appeals. Missouri. March 6, 1923. Rehearing Denied 
April 6, 1923.) 


251 Southwestern Reporter, 165. 


INSURANCE—DEFENSE THAT INSURED WAS NOT IN GOOD 
HEALTH ON REINSTATEMENT HELD WAIVED. 


Where plaintiff, beneficiary under a benefit certificate, paid premiums, 
after nonpayment, which, under the rules of the order, caused the certi- 
ficate to lapse, and such payments were accepted by insurer’s agent, within 
60 days provided in the constitution and by-laws of the association in which 
insured could be reinstated if in good health, and notice of reinstatement 
together with the necessary sum to which the supreme court of the asso- 
ciation was entitled was remitted to it, and no objection to such reinstate- 
ment was made until after insured’s death, the defense that insured was 
not in good health on the day she sought to be reinstated was waived. 

(For other cases, see Insurance, Dec. Dig. § 763.) 

Appeal from St. Louis Circuit Court; Franklin Ferriss, Judge. 

“Not to be officially published.” 

Action by E. Garfield Donnegan against Court of Honor, a corporation. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

W. Paul Mobley, of St. Louis, for appellant. 

John S. Marsalek and Abbott, Fauntleroy, Cullen & Edwards, all of 
St. Louis, for respondent. 


Becker, J. This is a suit upon a benefit certificate issued by the de- 
fendant order to E. Estelle Donnegan in which the plaintiff, her widower, 
was named as beneficiary. Plaintiff recovered, and defendant prosecutes 
this appeal. 

The petition is in the usual form. The answer admits that the de- 
fendant is a benevolent fraternal association organized under the laws of 
the state of Illinois and duly organized to do business in the state of 
Missouri as a fraternal beneficiary association, and admits the issuance of 
the benefit certificate sued on to E. Estelle Donnegan on the 5th day of 
May, 1915, but alleges that the said insured failed to pay her assessment, per 
capita tax, and district court dues for the month of Jume, 1918, as required 
by the said benefit certificate, by the application under which the said 
benefit certificate was issued, and the constitution and by-laws of the de- 
fendant society, and that the said insured thereby stood suspended and 
remained in suspension until the 30th day of August, 1918, when she at- 
tempted to be reinstated by causing to be paid to the recorder of her dis- 
trict court her delinquent arrearages, current assessments, per capita tax, 
and district court dues; but the answer alleges that at the time of such 
attempted reinstatement the said insured was not in good health and that 
said pavment therefore did not have the effect of reinstating her and did 
not entitle her or her beneficiary to any rights under said certificate, and 
that the said insured remained in suspension up to and including the time 
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of her death, and that all rights under such benefit certificate are abso- 
lutely forfeited, and plaintiff therefore is not entitled to recover. The 
reply was conventional. 

The following facts are undisputed: Plaintiff stood suspended from 
the order for the nonpayment of the June, 1918, assessment and dues, 
and that under section 134 of the constitution and by-laws of the defend- 
ant order a member who has been suspended for nonpayment of assessments, 
per capita tax, district court dues, or fines may be reinstated, within 60 days 
from the date of suspension, if in good health, by the payment of all ar- 
rearages, provided that the receipt and retention of such payment shall not 
have the effect of reinstating such suspended member nor entitle him or 
his. beneficiary to any rights under his certificate if he was not in good 
health at the time of such reinstatement. 

It is conceded that on August 30, 1918, within the period of 60 days 
from the date upon which the insured was suspended, an amount sufficient 
to cover all arrearages for the months of June, July, and August, 1918, 
was paid to the recorder of the district court of which the insured was 
a member, and that the register and cashbook of said court shows that 
the insured was suspended for the nonpayment of the June, 1918, assess- 
ment, but was “‘‘reinstated August 30, 1918,” and that said record further 
shows the payment of the September, 1918, assessment. Further, the de- 
fendant itself introduced what is termed the “Pass Report” from the dis- 
trict court to the supreme court, covering the month of August, 1918, which 
was admittedly received by the supreme office on September 5, 1918, which 
said “Pass Report” shows that the insured, E. Estelle Donnegan, had been 
reinstated on August 30, 1918. 


It is further conceded that the insured died on September 3, 1918; that 
death proofs were submitted to the defendant in due course. 

In addition to the above-conceded facts, there is testimony tending to 
prove that the insured was confined to her bed from August 25, 1918, up 
to September 3, 1918, the date of her death, and that she had a physician 
attending her during all of said period. The medical proof of death which 
was introduced by the defendant shows that the insured died of “infection 
causing miscarriage”; that the insured’s last illness covered a period from 
August 25, 1918, to September 3, 1918. There is other testimony tending 
to show that when on August 30, 1918, the arrearages were paid to the dis- 
trict court of which the insured was a member, for the purpose of re- 
instating the insured, the money was paid by her husband, the beneficiary. 


It is also admitted that upon notice being sent to the supreme court 
that the insured had died, the local recorder was notified by the supreme 
court that the insured, “if she died in the month of September,” was 
liable for the September, 1918, dues and assessments, the payment of which 
was accordingly made for the insured decedent and accepted by the supreme 
court. 

During the progress of the trial counsel for plaintiff objected to the 
introduction of any evidence under the defendant’s alleged affirmative de- 
fense of forfeiture “for the reason that the answer does not state facts 
sufficient to constitute an act of forfeiture, and for the reason that the 
defendant has not pleaded any tender of the dues paid.” Counsel for the 
defendant then stated that they stood upon the proposition that the de- 
fendant had the right to retain all of the dues that had been paid and were 
not required to make any return. The court overruled plaintiff’s objection 
and permitted defendant to elicit from plaintiff's witnesses, and also to ad- 
duce testimony on their own behalf, tending to show that the insured was 
confined to her bed during the last days of August and up to the date of 
her death on September 3, 1918. 

The record discloses that after the plaintiff had closed his case, and 
defendant’s instruction in the nature of a demurrer had been overruled, 
and the defendant had proceeded with the introduction of its testimony, 
the defendant asked leave and was permitted, over plaintiff’s objection. to 
file an amended answer. The amendment consisted in setting out the fact 
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that the attempted reinstatement by the payment of the necessary sum due 
and owing on behalf of the insured on August 30, 1918, was made by the 
plaintiff, the beneficiary in the case, and not by the insured, and defendant 
tendered $57.65 into the court, which covered the three months’ assessments, 
per capita tax, and district court dues, paid the local recorder on account 
of the benefit certificate in the month of August, 1918, together with two 
months’ assessments, per capita tax, and district court dues subsequently 
paid, together with 60 cents interest thereon from the 28th day of August, 
1918, and court costs to the date’on which the amended answer was filed. 

At the conclusion of the entire case, both plaintiff and defendant re- 
quested a directed verdict. The court overruled that of the defendant and 
instructed the jury to find for the plaintiff for the amount due upon the 
policy, together with interest. 

While there are several assignments of error urged here, we are of 
the opinion that none of them can avail appellant under the conceded facts in 
the case. 

Since the defendant concedes having accepted the money paid on behalf 
of the insured on August 30, 1918, at a time when it is conceded the 
suspension of the insured was within the 60-day period provided for by 
section 134 of the constitution and by-laws of the defendant, and that the 
notice of the reinstatement of the insured, together with the necessary sum 
to which the supreme court was entitled was sent to it by the recorder of 
the district court, we must rule, upon authority of Andrus v. Fidelity Mut. 
Life Ins. Ass’n, 168 Mo. 151, 67 S. W. 582, and Francis v. Supreme Lodge, 
etc., 150 Mo. App. 347, 130 S. W. 500, that the defendant has waived its 


defense that the insured was not in good health on the date that she sought 
to be reinstated. 


The undisputed documentary evidence shows that the insured had been 
reinstated, and that no objection to such reinstatement had been made on 
behalf of the defendant up to the time of the death of the insured, and 
it is admitted that even after notice of the death of the insured, upon the 
defendant company’s request, the September, 1918, assessment was paid 
on behalf of the insured decedent and accepted by the defendant. Ob- 
viously in this state of the record plaintiff must be viewed as having made 
out a prima facie case. The burden of the proof thereafter rested with 
the defendant is to prove its affirmative defense. In the instant case the 
affirmative defense sought to be pleaded was that the insured was in point 
of fact never reinstated after her suspension for the non-payment of 
the June, 1918, assessment because under the by-laws of the company the 
insured could be reinstated upon the payment of the arrearages within a 
period of 60 days only if she was “in good health at the time of such re- 
instatement.” However, we are of the opinion that as a matter of law 
under the record before us the defendant waived this defense. 


In the case of Jaggi v. Prudential Ins. Co., 191 Mo. App. 384, 177 S. W. 
1064, it was held that where the beneficiary of a life insurance policy paid 
premiums thereon, after nonpayment for a sufficient period to cause the pol- 
icy to lapse, without furnishing a certificate of health as required by the 
policy, and the insurer retained the stim, the insurer was precluded from 
insisting upon a forfeiture; it being held that it could not retain the bene- 
fits and at the same time be permitted to deny the existence of thé con- 
tract. And this was the ruling despite the fact that the agent of the in- 
surer, in accepting the payments for which the insured was in default, only 
gave a temporary receipt therefor, which stated that the same was given 
upon the condition that the company would under no circumstances be liable 
under the policy unless it was in force in accordance with its terms when 
the said payment was made. 

In Andrus v. Ins. Ass’n, supra, the policy there under consideration 
contained a provision for forfeiture for failure to pay premiums promptly, 
and that no agent had a right to extend the time of the payment of the 
premiums, but that if there were paid after the required time, the policy 
could only be reinstated, with the approval of one of the medical directors 
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and of the president of the company, and then only upon application of 
the assured containing a statement that the assured is in good health, and 
that the acceptance of any premium on a defaulted policy from one who 
had not been reinstated, as aforesaid, should not be a recognizance of the 
policy, but it should remain null and void until the insured was reinstated 
in the manner above set forth. It appears that the insured had lapsed his 
policy for the nonpayment of his premiums, but, however, some time there- 
after had paid all arrearages to the agent of the insurer, who remitted the 
same to the home office, whereupon the president and treasurer mailed a 
receipt therefor, containing a conditional revivor, that is, that the policy 
was not to be understood as revived by the receipt of the premium unless 
the assured was in good health and free from all disease, ailments, or in- 
juries, and that the acceptance of that receipt by the assured was a war- 
ranty that such was the case, and if it was not true that the policy shoula 
be null and void. A certificate of health and application for a revival of 
the policy was maiied to the assured at the same time for her to execute, 
but which she never did. When the insurer, after the death of the insured, 
from the proof of death, learned that the assured was not in good health 
and free from disease when the premium in default was paid, .it imme- 
diately tendered the premium to plaintiffs, which was refused. Our Su- 
preme Court, in the course of its opinion, said: 

“It never objected to keeping the money and never offered to return 
it until more than a month after she was dead. Then it was too late to 
take such a position. The conditional receipt in use by the company is a 
snare in itself. It acknowledged receipt of the money. It keeps the money. 
But it says the policy is not reinstated by the acceptance of the money 
and shall continue to be null and void until the health certificate is filed, 
and until the president and medical director determine to reinstate the 
policy. The company must take one horn of the dilemma or the other. It 
cannot retain the benefits and deny the existence of the contract. If it does 
not wish the receipt of the premium to have the effect in law of reinstating 
the policy or of preventing a forfeiture, it must refuse to receive the money 
until the health certificate is filed and until the president and medical di- 
rector act.” - 

In the case of Francis v. Supreme Lodge, etc., supra., this same rule 
was applied to a benefit certificate issued by a fraternal beneficiary associa- 
tion. In the course of that opinion it was held that where a mutual benefit 
association, after a certificate was forfeitable for non-payment of an as- 
sessment, received the assessment, writing the insured that it would hold 
the money in abeyance until the forwarding of the health certificate re- 
quired by the contract to reinstate him, and thereafter and without objection 
accepted payment of a subsequent assessment, it waived the forfeiture. 
And it is to be noted that there it was conceded that the insured was at the 
time of forwarding the past-due assessments, and for some time prior 
thereto, “in an impaired condition of hea!th suffering with an ailment 1:0m 
which afterwards he died.” 

Under the conceded facts in the instant case, and upon the undisputed 
documentary evidence, we can but rule that the defendant must be held 
at a matter of law to have waived its defense of forfeiture. It follows that 
the court properly directed a verdict for plaintiff, and that the judgment 
should be affirmed. It is so ordered. 

Allen, P. J., and Daues, J., concur. 

—_——_. en = 
SHARP v. SUPREME COUNCIL OF ROYAL ARCANUM. 
(No. 17524.) 
(St. Louis Court of Appeals. Missouri. March 6, 1923.) 
251 Southwestern Reporter, 159. 
1. INSURANCE—FORFEITURE OF FRATERNAL BENEFIT CER- 

TIFICATE BY NONPAYMENT OF DUES HELD FOR JURY. 

In action on fraternal benefit certificate, where plaintiff's prima facie 
case rested upon the presumption that insured remained in good standing. 
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cefendant’s uncontradicted evidence to the contrary did not entirely des- 
troy the effect of the presumption, but the question of insureds failure to 
remain in good standing by failure to pay dues or assessments was for the 
ury. 

oy (For other cases, see Insurance, Dec. Dig. § 825[2].) 

3. INSURANCE — CHECKS SHOWING PREVIOUS OVERPAY- 

MENTS HELD ADMISSIBLE. 

(For other cases, see Insurance, Dec. Dig. § 818[3].) 

In action in fraternal benefit certificate, it was error to exclude checks 
offered in evidence to show that deceased had covered the period of his 
default in payment by overpayments in former years. 

Appeal from St. Louis Circuit Court; Franklin Ferriss, Judge. 

“Not to be officially published.” 

Action by Louise A. Sharp against the Supreme Council of the Royal 
Arcanum. Plaintiff was nonsuited, and from order sustaining plaintiff's 
motion to set aside the nonsuit, defendant appeals. Affirmed, and cause 
remanded. 


F. H. Bacon, of St. Louis, for appellant. 
Eugene Hale, of St. Louis, for respondent. 


DauEs, J. This is an action on a fraternal benefit certificate, defended 
on the ground of the member’s suspension for nonpayment of assessments. 
At the close of the trial before a jury, plaintiff was forced to a nonsuit 
by the court’s announced intention to give a peremptory instruction for 
the defendant. Thereafter the court sustained plaintiff's motion to set aside 
the nonsuit, from which action of the court defendant appeals. 

The petition is in usual form. It alleges that the defendant is a for- 
eign insurance corporation operating on the assessment plan; alleges that 
the defendant issued a certificate to Louis James Sharp for $3,000 in 
which plaintiff is the beneficiary; alleges that the certificate was in full 
force and effect at the time of the death of Sharp November 5, 1917, and 
that he had paid in dues, assessments, and fines enough money to- keep said 
policy alive and in force to the date of his death; sets up the policy or 
certificate. alleging that no part of same has been paid; and prays for the 
sum of $3,000. 


The answer, after admitting that defendant is a fraternal beneficiary 
society, avers that the certificate was issued as alleged in the petition, and 
that the policy was payable only upon the condition that the insured should 
be a member in good standing at the time of his death and have complied 
with all the laws, rules, and regulations of the order. The answer then sets 
up certain of its laws as constituting a part of the contract sued upon, 
among which is the provision that a member over 65 years of age and hav- 
ing a benefit certificate for $3,000 shall on or before the last day of each 
month, without notice, pay to the collector of the council of which he is a 
member an assessment of $16.08, and providing that the member shall 
have the privilege of paying one-half of such assessment in cash ana 
charging the remaining half against his benefit certificate. There is a further 
provision that, unless such assessment is paid before 10 o’clock p. m. of 
the last day of each month, the member shall stand suspended from the 
order, and the benefits on such certificate shall become void. It is then 
averred that the insured failed to complv with the laws of the order, in 
that neither he nor any one else for him paid the required amount due 
under the certificate before the last day of October, 1916, and that there- 
uvon he stood suspended upon that date: that Sharp having failed to pay 
his monthly assessment for October, 1916, and having knowledge of such 
suspension failed to avail himself of the privilege of reinstatement, and 
having failed to pay the assessment for 12 months after his suspension, he 
thereby acquiesced in said suspension, and plaintiff is estopped from main- 
taining this action. 


The reply is a general denial and plea that defendant by its by-laws 
and dealings with the deceased waived the payment of assessments, dues, 


62 Vol. LXI. 





978 Insurance Law Journal, Vol. 61. [1923 


and fines on the day fixed, and permitted assessments and dues to be paid 
at other times than at the end of each month. 

The record is unduly clogged and made nebulous by the almost con- 
tinual wrangle of counsel. However, this appears clear: Plaintiff in sup- 
port of the issues in her behalf introduced a stipulation between the par- 
ties which recites that plaintiff is the widow of Louis James Sharp, the 
insured person named in the policy, and that Sharp died November 5, 1917, 
and that plaintiff’s Exhibit A is the certificate issued to said Louis James 
Sharp in his lifetime signed by the parties. Exhibit A is the policy held 
by the insured and then in possession of the beneficiary. With this plaintiff 
rested. 

Defendant offered its certificate of incorporation under the laws of 
Massachusetts; offered its license from the insurance department of Mis- 
souri authorizing it to do business as a fraternal beneficiary society in this 
state covering the period touched by this controversy; offered its consti- 
tution and by-laws, among which is the provision that no person shall be 
admitted to membership except he is between the ages of 18 and 50-years; 
that each member admitted prior to July 1, 1912, shall, when he has attined 
the age of 65 years, pay assessments for that age, that is, the rate for the 
age of 65 years, which, according to the table, was an assessment of $16.08 
per month. The by-laws contained the further provision that each member 
shall pay to the collector, without notice, 12 regular assessments in each 
calendar year, one of which shall be due on the Ist day and payable before 
10 o'clock p. m. of each calendar month. It further provides that any 
member failing to pay any regular assessment when due shall stand sus- 
pended from the order and from the benefits therein and provides for the 
notification to the Supreme Council of the suspension of a member, and 
that the council may loan a member the amount of the assessment as a 
gift, and also provides for reinstatement by compliance of certain pro- 
visions by the members over 65 years of age who have been suspended. 

Defendant then produced oral and documentary evidence tending to show 
that Sharp did not pay the assessment for October, 1916, and that he had 
been suspended; that Sharp acquiesced in his suspension and had aban- 
doned the order. Considerable oral evidence was introduced by the de- 
fendant to show these facts. 

Edward J. Troy testified for defendant that he was collector of Ben- 
ton Council, which was the name of the council in which Sharp was a 
member; that Sharp’s last assessment paid was for the month of August, 
1916, assessment was advanced by the council; and that he sent a notice to 
1916, that the September, 1916, assessment was advanced by the council; and 
that he sent a notice to the Supreme Council of Sharp’s suspension. This 
notice was introduced in evidence and dated November 15, 1916, and recites 
that the assessment due before 10 o’clock p. m. on the 31st day of October, 
1916, had not been paid and that the member stood suspended. 

On cross-examination this witness testified that the secretary of the 
council would use his judgment as to whether and how long a member 
should be carried by the council before being suspended, and that such 
matter was largely left to the discretion of the collector and secretary as 
to whether such member should be suspended or carried by the council. 

Another witness, Braun, testified for the defendant that he kept the 
record of the meeting of November, 1916, which contained the entry that 
Sharp had failed to pay the assessment for October, 1916, and thereby stood 
suspended from the order. 

In rebuttal, plaintiff produced James C. Comfort, who knew the insured 
well, and who was a member of Benton Council and a collector for 35 
years. This witness testified that assessments were sometimes paid for 
members by the council, depending upon who they were, and that members 
would be permitted to pay at other times than at the end of each month; 
that he had known members who had been carried as long as six months, 
after which such members came in and paid up their assessments, dues and 
fines; and that Mr. Sharp was frequently behind in his payments auc was 
carried by the council. 
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This is a sufficient recital from the record to make clear our application 
of the law to this case. The question is: Has the plaintiff made out a 
case for the jury? If so, it is axiomatic that the court correctly set aside 
the nonsuit. 

The learned trial judge in granting plaintiff’s request to set aside the 
nonsuit, filed a memorandum which we think completely demonstrates the 
correctness of the court’s action in sustaining same. This memorandum is 
as follows: 

[1, 2] ‘‘Plaintiff was forced to a nonsuit by the giving of a peremptory 
instruction for the defendant. The evidence for the defendant was un- 
contradicted, and, if believed established clearly a defense, namely, that 
deceased had abandoned his membership; also that he had failed to pay 
dues for many months prior thereto. 

“It is urged by the plaintiff that, notwithstanding the above, the case 
should have gone to the jury, giving them the right, if they saw fit, to 
disbetieve the testimony for the defendant. 

“In reply to this claim the defendant calls attention to sundry decisions 
to the effect that, where a prima facie case rests upon a presumption, as 
it does here—namely, the presumption that the insured remained in good 
standing—such presumption disappears upon the appearance of uncontra- 
dicted evidence to the contrary. It is a little difficult to decide just what 
the courts have ruled on this question. In the case of Guthrie v. Holmes, 
272 Mo. 215, 198 S. W. 854, Ann. Cas. 1918D, 1123, citing Hurck v. Rail- 
way, 252 Mo. loc. cit. 48, 158 S. W. 581, it was held that the presumption 
disappears upon the production of evidence to the contrary. Yet in a sub- 
sequent case of Brooks v. Roberts (Mo. Sup.) 220 S. W. 11, and Quisen- 
berry v. Stewart (Mo. Sup.) 219 S. W. 625, both decided by the same 
judge, who wrote the opinion in Guthrie v. Holmes, the doctrine of Gannon 
v. Gas Co., 145 Mo. 502, 46 S. W. 968, 47 S. W. 907. 43 L. R. A. 505, which 
holds that the jury must pass upon the uncontradicted testimony for de- 
fendant, is sustained. In the case of Gooden v. Modern Woodmen, 194 
Mo. App. 666, 189 S. W. 394, a case quite similar to the one under con- 
sideration, the same doctrine is held. 

“It would therefore seem that the later decisions of the Supreme Court 
and the Court of Appeals sustain the plaintiff's contention. Plaintiff cites 
the case of Kropp v. Brewing Co., 138 Mo. App. 49, 119 S. W. 1066, which 
lays down the doctrine that the court is not bound to submit the issues to a 
jury if the court would have been bound in conscience to set a verdict aside. 
This would be good doctrine if the trial court had final control of the 
verdict of the jury. It would seem absurd to: take a verdict, knowing in 
advance that it must be set aside. 

“But the statute provides for only one new trial upon the ground that 
- verdict is against the weight of the testimony, and it has been decided 
by the Supreme Court in McFarland v. Accident Association, 124 Mo. loc. 
cit. 223, 27 S. W. loc. cit. 440, as follows: ‘One verdict was set aside by 
the court fer this reason [against weight of evidence] and its power to 
grant a new trial upon the same ground was thereby, under the express 
provision of the statute, exhausted, and its refusal to do so is not reviewable 
by this court.’ So, if a second jury should find a verdict for plaintiff 
against the weight of evidence, it wou!d seem that, so far as that point is 
concerned, the verdict would stand. 


[3] “Another ground urged by plaintiff is the refusal of the court to 
submit certain checks offered in evidence, which were introduced for the 
purpose of showing that, as a matter of fact, the deceased had covered 
the default period by overpayments in former years, relying upon Olsen 
v. Royal Arcanum, 205 Mo. App. 260, 224 S. W. 129. 

“That case would seem to sustain plaintiff’s position, if, as a matter of 
fact, checks did show such overpayment. Whether they did or did not ap- 
pear, as they were not admitted to evidence. 

“I think it probable that the court erred in not at least examining 
these checks sufficiently to determine that question. 
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“However, this point would seem to be immaterial if, as a matter of 
fact, the deceased had abandoned the contract, which seems to have been 
clearly established by defendant’s uncontradicted testimony. 

“However, for the reasons given above, I feel constrained to sustain this 
motion, although I do not hesitate to say that, if the case had gone to the 
jury and a verdict would have been rendered for the plaintiff, I should 
have felt it my duty to set it aside as being against the weight of the 
evidence.” 

We can add but little to the above, beyond the citation of the author- 
ity of Lafferty v. Kansas City Casualty Co., 287 Mo. 555, 229 S. W. 750. 
In that case the opinion of this court was adopted by the Supreme Court, 
same having been certified to the Supreme Court. From this opinion, and 
from the concurring opinion by Judge Graves, it is clear that our Su- 
preme Court still follows the case of Gannon v. Gas. Co., 145 Mo. 502, 46 S. 
W. 968, 47 S. W. 907, 43 L. R. A. 505. In the Lafferty Case it was held 
that the insured’s possession of the policy raises the presumption that same 
had been delivered and paid for, or that credit had been given for the 
premium; and, where defendant’s testimony was otherwise, the question 
was for the jury. As is said in that case, the jury is the sole judge of 
the credibility of witnesses, and the trial court cannot direct a verdict for 
either side, irrespective of the number of reputable witnesses for either 
side, or the lack of contradiction of their testimony, 

In other words, as we understand it, the law is now well settled that, 
after plaintiff makes a prima facie case, the evidence introduced by de- 
fendant to overcome and repel same is for the jury to weigh, and this is 
so even though defendant’s evidence is uncontradicted by plaintiff. It is 
for the jury to pass on the credibility of witnesses and to weigh their 
testimony. Now, of course, this rule does not apply where plaintiff's ad- 
missions prove the very fact that defendant is required to prove in order 
to establish his defense. We, however, have no such admissions in this 
record, and accordingly the case of Grohmann v. The Maccabees (Mo. App.) 
237 S. W. 875, and the many cases of like import, have no bearing here. 
See Castens v. Knights and Ladies of Honor, 190 Mo. App. 57, 175 S. W 
264. 

Respondent’s motion to set aside the nonsuit assigns as error that the 
court dispensed with the reading of the pleadings to the jury, and that 
the pleadings never were read at the trial. That matter does not become of 
moment here, nor need we here discuss the effect of the constitution and 
laws of the defendant society, which provisions, brought to our considera- 
tion by respondent’s additional abstract. authorize advance payments of 
assessments of members. The question, which, however, does go to the 
vitals of this case, is the court’s refusal to allow plaintiff on rebuttal to 
show by exhibits in the form of checks that it was the practice and custom 
of the defendant society to allow the deceased member to pay the assess- 
ments at other times than at the end of each month, Furthermore, plain- 
tiff sought by certain checks to show that the deceased had paid sufficient 
amounts to the defendant society by way of assessments to cover the 
payments due under the certificate up until the time of his death. The 
court did not permit these checks to be read to the jury, and the record 
discloses, and indeed it will be seen from the memorandum of the trial 
judge, that these checks were not considered or even examined by the 
court to determine the propriety of same as evidence. We think the court 
was clearly right in sustaining the motion to set aside the nonsuit. 

The action of the lower court in sustaining plaintiff’s motion to set aside 
the nonsuit is affirmed. and the cause is remanded for further proceedings. 

Allen, P. J., and Becker, J., concur. 
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PETERSON v. SOVEREIGN CAMP, W. O. W. 
(Court of Errors and Appeals of New Jersey. Nov. 20, 1922.) 
119 Atlantic Reporter, 3. 
|NSURANCE—FAILURE OF MEMBER OF BENEFICIARY ASSO- 

CIATION TO PAY PREMIUM HELD NOT TO WARRANT 

FORFEITURE, WHERE LOCAL BRANCH PAID IT OUT OF 

FUND AGREED TO BE USED FOR SUCH PAYMENT. 

Where local branch of beneficiary association had a fund which it had 
agreed to use for payment of premiums of its members when they fell due 
to be subsequently repaid by the members, a member was not in default for 
failure to pay premiums, where local branch had money wherewith to make 
payment, and did make payment to the main organization; the local branch 
being the agent of the insured for payment of premium out of such fund. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

On petition for reargument. Petition denied. 

For former opinion, see 117 Atl. 601. 

Harry Heher, of Trenton, for petitioner. 

John A. Bernhard, of Newark, contra. 


BercEN, J. At the Marclf term, 1922, of this court, a judgment of the 
Supreme Court in favor of plaintiff was affirmed, and on the opening of the 
present term a petition was filed by defendant praying a reargument of the 
cause. The propriety of granting this request was duly. argued, and after 
due consideration of the petition and argumerit we are of opinion that a 
reargument should be denied. The basis of the petition is that the receipt 
of monthly premiums by the local camp after due date was beyond the 
authorized agency conferred on the local camp by the Sovereign Camp to 
act for it, and that as by its rules as to the nonpayment of premiums on the 
due date the certificate of insurance became automatically void, the local 
camp could not reinstate the certificate by the acceptance of dues after the 
date fixed by the constitution and by-laws of the Sovereign Camp. If the 
limited agency thus claimed be assumed to exist, it does not follow that it 
controls this case. It appears from the record that the local camp had a 
fund of $12,000, arising from dues paid by the members, in which the 
Sovereign Camp has no interest, but the insured has, as a member of the 
local camp; that by a resolution of the local camp it was agreed that it 
would pay, out of its funds, all dues for one month of members as they 
fell due, to be later repaid to the local camp by the insured. Such was the 
course pursued in this case, and the local camp, in due course, forwarded the 
dues of the insured in the same manner as if he had in person paid them. 
He was not bound to pay in person, but could do so by the hands of any 
agent of his selection, and in this case the local camp had agreed to act as 
his agent and make the payments claimed to be in default for him out: of 
the fund in which he had an interest, and as his agent did make the payment 
there was no default in a payment which would forfeit the certificate. It 
was of no interest to the Sovereign Camp who paid the money, and the 
application by the local camp of money belonging to the insured to the pay- 
ment of dues under the agreement of agency for that purpose had the same 
effect as if paid by the insured in person. The real situation is that the 
local camp had in hand a sum of money in which the insured had an interest, 
out of which it agreed to pay a premium for him when it fell due, and did 
so, forwarding the money to the Sovereign Camp without default. We 
think that the local camp was the agent of the insured to pay the premium 
out of fund in its hand in which he had an interest; that it had in hand as 
agent of the insured the premium of 90 cents, the alleged default in pay- 
ment of which is the basis of the attempted forfeiture, and that it was sent 
to defendant and accepted as payment from the local camp in due course. 
The cases of Northern Assurance Co. v. Grand View Building Ass’n, 183 
U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 213, and Woodman of America v. 
Tevis, 117 Fed. 369, 54 C. C. A. 293, have been considered, but in our opinion 
do not apply to the facts in this case, where the local camn acted as agent 
for the members in payment of dues. 

The application is denied. 
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METROPOLITAN LIFE INS. CO. v. TESAURO et at. 
(Court of Chancery of New Jersey. May 12, 1923.) 
120 Atlantic Reporter, 918. 

1. INSURANCE—CHANGE OF BENEFICIARY TO BE EFFECTED 
ONLY IN MANNER PROVIDED BY POLICY. 

Change of beneficiary in an insurance policy can only be effected in the 
manner provided by the policy for such change. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE — BENEFICIARY MOTHER HELD NOT DI- 
VESTED OF INTEREST IN POLICY, WHERE NOTICE TO 
CHANGE BENEFICIARY FROM MOTHER TO INSURED'S 
WIFE WAS NOT RECEIVED BY INSURER FOR INDORSE- 
MENT ON POLICY. 

Where insured son turned policy over to his wife, and by letter directed 
insurer to change beneficiary from his mother to his wife, but the letter 
and policy were never delivered to insurer at its home office as required by 
the policy, so as to enable it to indorse the change, and such change was not 
ir:dorsed, the mother named as beneficiary was not divested of her interest. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3. INSURANCE — WIDOW PAYING INSURANCE PREMIUM TO 
KEEP POLICY ALIVE, IN BELIEF SHE WAS BENEFICIARY, 
HELD ENTITLED TO REIMBURSEMENT. 

Where a widow, believing she was the beneficiary under an insurance 
policy, paid some of the premiums to keep the policy alive, when in fact 
insured’s mother was beneficiary, the widow was entitled to be reimbursed. 

(For other cases, see Insurance, Dec. Dig. § 585[6].) 

Interpleader suit by the Metropolitan Life Insurance Company against 
Geraldine Tesauro and Maria D. Tesauro. Decree for Maria Tesauro. 

McDonough & McDonough, of Plainfield, for Maria D. Tesauro. 

Robert Newton Crane, of Plainfield, for Geraldine Tesauro. 


Backes, V. C. This matter comes before me on the pleadings and an 
agreed state of facts. The Metropolitan Life Insurance Company issued 
a policy on the life of Domenico Tesauro for $2,000, payable at his death 
to his mother, Maria D. Tesauro, The policy contained the following pro- 
vision : 

“This policy is written with the right of the insured to change the 
beneficiary. When such right has been reserved, and if there be no written 
assignment of this policy on file with the company, the insured may (while 
the policy is in force) designate a new beneficiary, with or without reserving 
right of change thereafter, by filing written notice thereof at the home 
office of the company accompanied by the policy for suitable indorsement. 
Such change shall take effect upon the indorsement of the same on the policy 
by the company and not before. If any beneficiary shall die before the 
insured the interest of such beneficiary shall vest in the insured.” 

{1] During the month preceding his death the insured married Geral- 
dine Tesauro and turned over the policy to her and, by letter, directed the 
insurance company to change the beneficiary from his mother to his wife. 
The letter and the policy were never delivered to the home office of the 
insurance company in New York and, of course, the change of beneficiary 
was not indorsed on the policy. Upon the death of the insured the widow 
demanded the insurance and brought suit on the policy, whereupon the insur- 
ance company paid the money into this court and obtained an injunction 
restraining the suit and a decree directing the mother and widow to inter- 
plead. The question is: Who is entitled to the insurance? The law is 
that a change of beneficiary can only be effected in the manner provided 
by the policy for such change. It was so held in Sullivan v. Maroney, 76 
N. J. Eq. 104, 73 Atl. 842, affirmed 77 N. J. Eq. 565, 78 Atl. 150, and fol- 
lowed in Anderson v. Broad Street National Bank, 90 N. T. Eq. 78, 105 Atl. 
599, affirmed 91 N. J. Eq. 331, 109 Atl. 205. 
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[2] There is no doubt that the insured intended to make the change, 
but as the written notice to that effect was not delivered at the home office 
of the Insurance Company, accompanied by the policy for suitable indorse- 
ment, and as the change of beneficiaries was not indorsed upon the policy, 
the beneficiary named—the snother—was not divested of her interest. The 
fund will be ordered paid to her. 

[3] The widow, believing that she was the beneficiary, paid some of 
the premiums, it is said. If she did so to keep the policy alive, she is en- 
titled to be reimbursed. Tepper v. Royal Arcanum, 59 N. J. Eq. 321, 45 
Atl. 111; Gifford v. Gifford, 93 N. J. Eq. 299, 115 Atl. 654. 


(A A EE 


PRAHM v. PRUDENTIAL INS. CO. OF AMERICA. 
(Supreme Court of New Jersey. May 17, 1923.) 
120 Atlantic Reporter, 918. 


(Syllabus by the Court.) 
i. INSURANCE -—- WHETHER WHEN POLICY ISSUED HEALTH 
AND OCCUPATION OF INSURED AS DESCRIBED IN AP- 
PLICATION HELD FOR JURY. 


An application for a life insurance policy (made a part of the con- 
tract) provided that the policy should not take effect until issued and de- 
livered while the health and occupation of the insured are the same as de- 
scribed in the application. In the application the insured was asked and an- 
swered questions as follows: “Are you now in good health? A. Yes. Q. 
Give names of all physicians who have attended you within the past three 
years; on what dates and for what complaints. A. Dr. Brandenburg, 
1917; boil at elbow; catarrah throat and ears for past two years. Q. 
What is your present occupation or occupations A. Electrician; less than 
220 volts.” Held, that the question whether, when the policy was issued 
and delivered, the health and occupation of the insured were the same as 
described in the application, was for the jury, even though the evidence 
conclusively showed that at the time when the policy was issued and de- 
livered the insured had chronic catarrh of the throat and ears and was not 
working steadily. ; 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

2. INSURANCE—NO RECOVERY UNDER LIFE POLICY CONDI- 
TIONED FOR DELIVERY WHILE HEALTH, HABITS, AND 
OCCUPATION OF INSURED SAME AS AT APPLICATION, 
IF CONTRARY APPEARS; IMMATERIAL WHETHER OR 
NOT INSURED’S CONDITION OF HEALTH KNOWN TO HIM 
AND FRAUDULENTLY CONCEALED. 


Where a life insurance policy contains a condition that it “shall not 
take effect until it is issued and delivered by the company, and the first pre- 
mium paid thereon in full, while the health, habits, and occupation of the 
insured are the same as described in the application,” there can be no re- 
covery upon it (unless the condition has been waived) if it appears upon 
the trial that the insured was in worse health when the policy was issued 
and delivered than as described in the application; and it is immaterial 
whether or not the condition of health of the insured, or any change therein, 
was known to him and concealed from the company with fraudulent intent. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

Appeal from Circuit Court, Hudson County. 

Action by Maria Prahm against the Prudential Insurance Company of 
America. From a judgment for plaintiff, defendant appeals. Reversed, 
and new trial awarded. 

Argued November term, 1922, before Gummere, C. J., and Swayze and 
Trenchard, JJ 

Perkins & Drewen, of Jersey City, for appellant. 

Lewis B. Eastmead, of West Hoboken, for respondent. 
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TRENCHARD, J. This is an action upon a policy of insurance, issued by 
the defendant company on the life of Otto Prahm, the suit being by the 
mother of the insured, the beneficiary named in the policy. 

On the original trial the judge directed a verdict for the defendant, and 
on appeal the Court of Errors and Appeals reversed the judgment entered 
upon such verdict and granted a new trial. Prahm v. Prudential Ins. Co 
(N. J. Err. & App.) 116 Atl. 798. 

At the second trial the jury rendered a verdict for the plaintiff, and 
from the judgment entered upon that verdict this appeal was taken. 

When the case was before the Court of Errors and Appeals, it was held 
that the direction of a verdict in favor of the defendant company was not 
justified because of alleged misrepresentations made by the insured in his 
application, the court pointing out that, where a policy provides that “all 
statements made by the insured shall, in the absence of fraud, be deemed 
representations and not warranties,” a statement in the application to avoid 
the policy must be knowingly untrue, or stated without knowing it to be 
true, tend to mislead, and be material to the risk, and that, under the evi- 
dence, the questions whether the answers were untrue, and, if untrue, 
whether willfully untrue, were for the jury, especially in view of the am- 
biguity of the questions and answers considered, for which the company 
was responsible. Prahm v. Prudential Ins. Co. (N. J. Err. & App.) 116 
Atl. 798. 

At the trial now under review the defendant company contended that 
the insured had untruly represented in his application, among other things, 
that his health was then good, and that his occupation was that of an 
electrician, and made the point (not made at the original trial and of course 
not considered on appeal) that there could be no recovery, since the appli- 
cation for the policy (made a part of the contract) declared that the policy 
should not take effect until issued and delivered while the health and occu- 
pation of the insured are the same as described in the application, and the 
evidence showed a changed condition of health and occupation at the time 
of the delivery of the policy. 

{1, 2] On this appeal two points only are made, and are thus stated 
in the defendant’s brief : 


“(1) That the trial judge erred in denying defendant’s motion for the 
direction of a verdict in favor of the defendant; that such motion should 
have been granted because the defendant showed without dispute that at 
the issuance of the policy the ‘health and occupation’ of the insured were 
not the same as described in his application for the policy. 

“(2) That the trial judge erred in charging the jury, in effect, that it 
is not enough for them to find that the health of the insured at the time 
of the issuing of the policy was not as represented in the application for 
the policy, but that before they can return a verdict in favor of the 
defendant they must also find that the condition of the health of the 
insured or any change therein was known to the insured and was concealed 
by him from the defendant with fraudulent intent.” 

It appeared that the application was made May 9, 1920, that the policy 
was issued and delivered June 18, 1920, and that the insured died Septem- 
ber 15, 1920. 

We are of the opinion that the first point made is without merit. The 
question whether, when the policy was issued and delivered, the health and 
occupation of the insured were the same as described in the application, 
was fort the jury. It is true that the insured was asked, “Are you now in 
good health?” and that he answered “Yes.” But that question and answer 
immediately followed the question, “Give names of all physicians who have 
attended you within the past three years; on what dates and for what com- 
plaints.” To that question he answered, “Dr. Brandenburg, 1917; boil at 
elbow; catarrh throat and ears for past two years.” If, therefore, it be 
conceded that the proofs showed conclusively that, when the policy was 
issued and delivered, the insured had chronic catarrh of the throat. and 
ears, nevertheless the question whether the health of the insured was the 
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same as described in the application was for the jury. Indeed, the defend- 
ant company in its brief concedes as much, for it says: “Undoubtedly it 
was a question of fact for the jury, under all the circumstances, to say 
whether or not insured’s health was good when the policy was issued.” 

The insured was also asked, “What is your present occupation or 
occupations; explain exact duties.’ He answered, “Electrician; less than 
220 volts.’ There was not proof that such was not his occupation when 
ihe policy was delivered. If it be conceded that the evidence showed 
conclusively that at the time the policy was issued and delivered the in- 
sured was not working steadily, still the question whether the occupation 
of the insured was the same as described in the application was for the jury. 
The motion for a direction of a verdict was therefore properly denied. 
But we think there was prejudicial error in the charge, as contended by 
the defendant in its second point. 

The application for the policy (which was expressly made a part of 
the contract) provided that— 

“Said policy shall not take effect until it shall be issued and delivered 
by the said company, and the first premium paid thereon in full, while my 
health, habits, and occupation are the same as described in this application.” 

As we have pointed out, under the evidence, the question whether or 
not, when the policy was issued and delivered, the health of the insured 
was as good as described in the application, was for the jury, and that 
question was submitted to the jury. But the judge went further. He 
charged, in effect, that before the jury could return a verdict for the 
defendant company, they must find that the condition of health of the in- 
sured, or any change therein was known to the insured and was concealed 
by him from the defendant with fraudulent intent. That was erroneous. 
The true rule is that where, as here, a life insurance policy contains a 
condition that it “shall not take effect until it shall be issued and delivered 
by the company, and the first premium paid thereon in full, while the 
health, habits, and occupation of the insured are the same as described in 
the application,” there can be no recovery upon it (unless the condition has 
been waived) if it appears upon the trial that the insured was in worse 
health when the policy was issued and delivered than as described in the 
application; and it is immaterial whether or not the condition of health of 
the insured, or any change therein, was known to him and concealed from 
the defendant with fraudulent intent. Langstaff v. Metropolitan Life Ins. 
Co., 69 N. J. Law, 54, 54 Atl. 518; Metropolitan Life Ins. Co. v. Howle, 
62 Ohio St. 204, 56 N. E 908, also on subsequent appeal 68 Ohio St. 614, 
68 N. E. 4; Mohr v. Prudential Ins. Co., 32 R. I. 177, 78 Atl. 554; Thomp- 
son v. Travelers’ Ins. Co., 13 N. D. 444, 101 N. W. 900. It is to be noted 
that the condition was made a part of the contract of the parties, and it 
makes the liability of the company depend upon an extrinsic fact, namely, 
the same condition of health when the policy is issued and delivered as 
described in the application. That is not a mere representation or state- 
ment of belief or opinion as to a fact. It is equivalent to a warranty of 
the fact and is a fact agreed upon by the parties as a condition precedent 
to the attaching of the defendant’s liability. The error of the learned 
trial judge occurred through failure to distinguish between the rule perti- 
nent when a condition in the policy is that it shall not take effect except in 
certain contingencies and the rule applicable to answers to interrogatories 
in an application, where a policy merely provides that “all statements made 
by the insured shall, in the absence of fraud, be deemed representations, 
and not warranties.” In the latter case, in order to avoid the policy for 
misrepresentation in the application, made a part thereof, the misrepresen- 
tation must be material and fraudulent; that is to say, it must be the 
statement of something as a fact which is untrue, and which the insured 
states, knowing it to be untrue, with an intent to deceive, or which he states 
positively as true, without knowing it to be true, and which has a tendency 
to mislead; such fact in either case being material to the risk. Prahm v. 
Prudential Ins. Co. ( N. J. Err & App.) 116 Atl. 798. In the former 
case, where the policy provides that it shall not take effect until it shall be 
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issued and delivered by the company while the health of the insured is in 
the same condition as described in the application, the company is not 
liable if, at the time the policy was issued and delivered to the insured, his 
health was worse than as described in the application, and it is immaterial 
whether or not he had knowledge of such changed condition and concealed 
it from the company with fraudulent intent. 

The judgment will be reversed, and a new trial awarded. 

et 
STEUERNAGEL v. SUPREME COUNCIL OF ROYAL ARCANUM. 
(Court of Appeals of New York. Nov. 21, 1922.) 
137 Northeastern Reporter, 320. 

1. INSURANCE—RESERVED POWER TO AMEND BY-LAWS OF 
FRATERNAL ASSOCIATION EMBRACES MATTERS OF 
PROCEDURE. 

Where the application for membership in a fraternal benefit associa- 
tion and the certificate itself pledged submission to by-laws thereafter 
adopted, as well as by-laws then in force, the power of amendment, though 
not exempt from all restraint, since it cannot transform the contract in its 
fundamental scheme, extends to an amendment affecting merely the forms 
of administration or the practice and procedure. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

2. INSURANCE—AMENDMENT OF BY-LAWS AS TO BODY TO 
APPROVE NOTICE OF SUSPENSION FOR DISAPPEARANCE 
CAN AFFECT EXISTING MEMBERS. 

An amendment to the by-laws of a fraternal benefit association, which 
merely changed the administrative agency, who was required to approve a 
notice of suspension of a member who had disappeared, applies to existing 
members who had expressly agreed to be bound by by-laws subsequently 
adopted. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 
3. INSURANCE—SUSPENSION OF MEMBERS FOR DISAPPEAR- 
ANCE CAN BE WAIVED. 


The right of a fraternal benefit association under its by-laws to sus- 
pend a member who has disappeared is one that can be waived. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

4. INSURANCE—FAILURE TO GIVE NOTICE OF SUSPENSION 
FOR FIVE YEARS AFTER DISAPPEARANCE AND ACCEPT- 
ANCE OF DUES HELD WAIVER OF RIGHT. 

Where a fraternal benefit association failed for five years to give no- 
tice of suspension of a member because of his disappearance, and during 
that time accepted payment of dues by the member’s wife, it had waived 
its right to enforce the suspension, and could not rely thereon to avoid 
liability after death was presumed because of seven years’ absence. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

5. INSURANCE — FRATERNAL ASSOCIATION IS CHARGED 
WITH KNOWLEDGE OF DISAPPEARANCE OF MEMBER 
IMPARTED TO LOCAL COUNCIL. 

A fraternal benefit association is chargeable with the knowledge of 
the local council of the disappearance of a member, whether report of such 
disappearance was made or not, since the duty of disclosure is presumed 
to have been discharged, and evidence to the contrary is inadmissible, ex- 
cept in circumstances of adverse interest or of fraud. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

6. INSURANCE — FRATERNAL BY-LAW CANNOT. DENY 
AGENCY OF COUNCIL GIVEN AUTHORITY TO ACT. 

A fraternal benefit association cannot, by a by-law, deny the agency 
of the local council in performing the acts delegated to it by the association. 

(For other cases, see Insurance, Dec. Dig. § 693.) 
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7. INSURANCE—LOCAL COUNCIL HELD AGENT OF ORDER TO 

GIVE NOTICE OF DISAPPEARANCE. 

Where a by-law of a fraternal benefit association required any member 
or officer who learns of the disappearance of a member to notify the local 
council, and the council then to notify the supreme secretary, the local 
council is made the agent of the association to receive notice of the disap- 
pearance of a member; notwithstanding another by-law, providing that the 
local council shall be deemed the agent of the member, and not of the as- 
sociation. 

(For other cases, see Insurance, Dec. Dig. § 693.) 

8 INSURANCE—STATUTE AUTHORIZING RESTRICTIONS ON 

WAIVER BY AGENT DOES NOT APPLY TO FOREIGN COR- 

PORATIONS. 


Insurance Law, § 239, authorizing the constitution and laws of a society 
to provide that no subordinate body nor any of its officers or members can 
waive any of the provisions thereof, does not apply to foreign corporations. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

9. INSURANCE—DENIAL OF AUTHORITY TO WAIVE BY LO- 
CAL BODY DOES NOT PREVENT WAIVER BY CENTRAL 
BODY ON IMPUTED KNOWLEDGE. 

Insurance Law, § 239, authorizing the constitution and laws of a fra- 
ternal benefit society to provide that no subordinate body can waive any 
provision of the by-laws, does not prevent waiver of such provision by the 
— body, on knowledge imputed to it from the knowledge of its locaf 
council. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

Appeal from Supreme Court, Appellate Division, First Department. 

Action by Mary Steuernagel against the Supreme Council of the Royal 
Arcanum. Judgment for plaintiff, entered upon the verdict of a jury un- 
der the direction of the court, was affirmed by the Appellate Division by a 
divided court (198 App. Div. 1002, 190 N. Y. Supp. 953), and defendant 
appeals. Affirmed. 


Uriah W. Tompkins, of New York City, for appellant. 

Louis Rosenberg, of New York City, for respondent. 

Carpozo, J. In 1903 the defendant, the Supreme Council of the Royal 
Arcanum, issued to Daniel Steuernagel, who was a member of one of the 
subordinate or local lodges, a benefit certificate in the sum of} $1,000, pay- 
able upon his death, if he was then a member in good standing, to Mary 
Steuernagel, his wife. 

Daniel Steuernagel disappeared in May, 1910, and has never been 
heard from since. Notice of his disappearance was at once given by his 
wife to the collector of the local council. She was informed by the col- 
lector that at a meeting of the council he had explained the situation, and 
that if she wished the benefit of the certificate, she must continue to pay 
the dues. Following that advice, she made her payments regularly, and 
obtained receipts in the usual form. Another collector, appointed in 1913. 
learned of her plight about the time of his appointment, and again told 
her to keep on. In 1915, after paying for five years, she inquired whether 
the time had come when the benefit was due, and was advised that to 
collect it she must contribute evert longer. There was no hint in all these 
years that her standing was contested. The first suggestion of a contest 
came in May, 1916, when she made tender of the dues then payable. Six 
years had then elapsed since her husband’s disappearance, and at the end 
of seven years there would be a presumption of his death. Butler v. Mut. 
Life Ins. Co. of New York, 225 N. Y. 197, 121 N. E. 758. The collector 
declined to accept the tender ‘of May, 1916, asserting that its acceptance was 
forbidden by one of the by-laws of the order. 

The by-law thus invoked imposes a duty upon every officer or member 
who has knowledge of the disappearance of a member to make report at 
once to the local council. It imposes a duty upon the local council to 
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ferward the report at once to the Supreme Secretary as the representative 
of the Supreme Council. It requires the Supreme Secretary to send a 
prescribed notice “immediately” and by registered mail to the missing 
member at his last-known address or residence. It provides that— 

“A member who shall fail or neglect to furnish the council,” either 
personally or in writing, with a statement of “his address, including both 
place of business, if any, and his residence, within six consecutive months 
after date of such mailing to said member by the Supreme Secretary, shall 
stand suspended from all rights, benefits and privileges of the order upon 
and after the date upon which said period of six months expires, and no 
assessments nor dues shall thereafter be received from him or on his 
account.” 

The suspension can be terminated only by complying with the 'aws 
governing the reinstatement of suspended members, and by the submission 
of a written explanation of the disappearance and absence. When Steuer- 
nagel joined, the order, the by-laws provided that the Supreme Secretary 
before sending the prescribed notice should obtain the written approval 
of the members of the Committee on Laws. An amendment adopted in 
1915 substituted the requirement of approval by the Examiner of Claims. 

The defendant attempted to prove an approval in October, 1915, by the 
Examiner of Claims and notice by the Supreme Secretary pursuant thereto. 
The trial court rejected the evidence on the ground that the notice should 
have complied with the by-law in force when membership began. The fact 
was admitted that at the end of seven years proofs of death in due form 
were tendered and declined. Upon motions made by each side at the 
close of the case, the court directed a verdict in favor of the plaintiff. 
No request was made that any issue of fact be submitted to the jury. 

[1] We find no merit in the argument that the amendment of the 
by-laws did not touch existing members. The application for membership 
and the certificate itself expressly pledge submission to by-laws thereafter 
adopted, as well as by-laws then in force. We assume that even under 
such a contract the power of amendment is not exempt from all restraint. 
The cases sometimes say that the power will not be extended so as to 
destroy a vested right. Evans v. Southern Tier Masonic Relief Ass’n, 
182 N. Y. 453, 456, 75 N. E. 317; Beach v. Supreme Tent of K. of M., 
177 N. Y. 100, 104, 69 N. E. 281. What is meant is that the change must 
be reasonable in nature and degree. Weber v. Supreme Tent of Knights of 
Maccabees of the World, 172 N. Y. 490, 494, 65 N. E. 258, 92 Am. St. 
Rep. 753. The distinction is between an amendment transforming the 
contract of membership in its fundamental scheme and purpose, and one 
affecting merely the forms and methods of administration, the course of 
practice and procedure, things incidental and subordinate rather than 
primary 2nd essential. Avers v. Grand Lodge, A. O. U. W., State of New 
York, 188 N. Y. 280, 286, 80 N. E. 1020; Weber v. Supreme Tent of 
Knights of Maccabees of the World, supra. 

[2] This amendment does not transcend the bounds of moderation, 
however narrowly we draw them. All that it does is to substitute an 
examiner of claims for the Committee on Laws as the administrative 
agency to approve the sending of a notice. Steuernagel knew when he 
accepted the certificate that he was subject to suspension in the event of 
disappearance. Some courts have held that suspension is effective, even 
though the by-law that permits it is adopted after admission of the member. 
Roval Arcanum v. Vitzhum. 128 Md. 523. 97 Atl. 923. L. R. A. I917A, 
179: Stern v. Modern Woodmen of America. 296 Ill. 104, 129 N. E. 546. 
17 A. L. R. 406. We are not required in the disposition of the case at 
hand either to approve that ruling or to condemn it. This contract was 
made in view of suspension as a possible contingency, and its essence was 
not impaired by a change of the agencies that were to give effect to its 
conditions. 

[3,4] 2. We think that the by-law as amended, though binding upon 
all the members, imposed a condition which the defendant was at liberty 
to waive, and that the evidence supplies a basis for the finding of a waiver. 
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Notice of suspension is to be given at once upon notice of disappearance. 
It was not given for more than five years. We think the plaintiff might 
fairly interpret the delay as a waiver of the forfeiture and an election to 
retain her missing husband as a member in good standing. She knew that 
during all these years she had been paying dues for his account, which 
found their way into the defendant’s treasury. She knew or was chargeable 
with knowledge that notice of suspension, if it was to be sent at all, was to 
be immediate, and that the giving of any notice could be frustrated by the 
veto of the Committee on Laws or later of the Examiner of Claims. Some 
postponement there might be without leading to the inference of waiver, 
for failure to act at once is as consistent with investigation and conference 
as with definitive election. Unreasonable inaction, on the other hand, is a 
token of abandonment, and its significance increases whenever hardship 
would be done or good conscience offended by a tardily revived activity. 
Here the hardship and the affront to conscience are manifest if the plain- 
tiff is denied the right to act upon the appearance of an undisturbed rela- 
tion. The by-law was framed in recognition of the rule that disappearance 
and absence, unexplained and unbroken for a term of seven years, will give 
rise to a presumption that the missing one is dead. The defendant had the 
privilege by prompt notice of election when the term was yet beginning 
to protect itself against liability for a death made out by mere presumption. 
What it did was to postpone election until the term was drawing to a close, 
and then rid itself of the burden after the enjoyment of the benefits. The 
fruit was thrown away when the juices had been extracted, and there was 
nothing left except the rind. Waiver is strengthened in such conditions 
by the reinforcement of estoppel. Knights of Pythias v. Kalinski, 163 
U. S. 289, 298, 16 Sup. Ct. 1047, 41 L. Ed. 163; Gibson Electric Co. v. 
Liverpcol & London & Globe Ins. Co., 159 N. Y. 418, 54 N. E. 23; Pringle 
v. Modern Woodmen of America. 76 Neh. 384, 107 N. W. 756, 113 N. W. 
231; 2 Williston, Contracts, p. 1446. Failure to suspend, coupled with 
acceptance of the dues, is a manifestation of election too strong to be mis- 
read. The by-law was not intended to be a cover for oppression. 

[5] The defendant attempts to avoid the effect of its inaction by the 
disclaimer of knowledge of the events which entitled it to act. We are 
without evidence that the local council made prompt report to the Supreme 
Secretary of the disappearance of the member. No such evidence is neces- 
sary. The defendant is chargeable with knowledge of the council, whether 
report was made or not. Lewis, v. Guardian Fire & Life Assur, Co., 181 
N. Y. 392, 396. 74 N. E. 224, 106 Am. St. Rep. 557. The duty of dis- 
closure in the language of some of the cases is “presumed” to have been 
discharged (Henry v. Allen. 151 N. Y. 1. 45 N. E. 355, 36 L. R. A. 658; 
Pya‘t v. Clark, 118 N. Y. 563. 569, 23 N. E. 8911; Mut. Life Ins. Co.. of 
N. Y. v. Hilton-Green, 241 U. S. 613, 622, 36 Sup. Ct. 676, 60 L. Ed. 1202), 
and except in circumstances of adverse interests or of fraud, evidence will 
not be heard that the duty was ignored (2 Mechem Agency, §§ 1806, 1813). 
Knowledge being imputed, the courts are to interpret in the light of the 
imputation the significance of the events that followed. We start with the 
hvpothesis that duty has been done. The angle of departure shapes the 
direction of the path. 

[61 The defendant points, however, to a term of the contract between 
the order and the members, which is counted upon as adequate to vary 
the rule of notice. A by-law reads: 

“The council and its officers in performing the duties and administering 
the powers provided by the laws of the order, shall be the agent or agents 
of the members thereof, and not of the Supreme Council, and no act or 
failure to act by the council or by any officer or member thereof shall 
create, or be construed so as to create, any liability on the part of the 
Supreme Council.” 

This by-law is ineffective to reverse the relation between the defendant 
and its agents. One who acts under a mandate laid upon him by some one 
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authorized to command does not nullify the mandate or its consequences by 
promising to speak of it as merely optional advice. 

“To invest him with the duties of an agent, and to deny his agency is a 
mere juggling with words.” Supreme Lodge, K. P., v. Withers, 177 U. S. 
260, 267, 20 Sup. Ct. 611, 614 (44 L. Ed. 762). “Wherever the agency 
clause is inconsistent with the other clauses of the policy, conferring power 
and authority upon the agent, ‘he is treated as the agent of the company 
rather than of the policy holder.” Supreme Lodge, K. P., v. Withers, 177 
U. S. at page 268, 20 Sup. Ct. at page 614 (44 L. Ed. 762). 

“In so far as the defendant attempted by the enactment of by-laws to 
make the default or misconduct of its own agent and officer the default and 
misconduct of the members, who had paid their dues and assessments pre- 
cisely as the regulations required, its action was nugatory.” Matter of 
Brown v. Supreme Court, I. O. F., 176 N. Y. 132, 137, 68 N. E. 145, 146; 
Sternaman v. Metropolitan Life Ins. Co., 170 N. Y. 13, 25, 62 N. E. 763, 57 
L. R. A. 318, 88 Am. St. Rep. 625, and cases there cited. 

[7] ‘We think the doctrine of these decisions is applicable here. The 
mandate laid upon the council by it superior is express and unmistakable. 
Any member or officer who learns of the disappearance of a member is 
to notify the council, and thereupon the council is to notify the Supreme 
Secretary. The local board is made the agency to gather in the information 
from the members and to transmit it when collected for the enlightenment 
of the central body. Members are in effect instructed to give their notice 
through the intermediary and not otherwise. When they have given it as 
bidden, they have brought it home to the principal in the very form pre- 
scribed and in the only way expected. Nothing more is to be asked of them. 
The defendant is liable as it would be if the fact were established and 
that the council had done its duty, and passed the notice on. 

[8, 9] The defendant gets no aid from section 239 of the Insurance 
Law (Consol. Laws, c. 28): 

“The constitution and laws of the society may provide that no subordi- 
nate body, nor any of its subordinate officers or members, shall have the 
power or authority to waive any of the provisions thereof, and the same 
shall be binding upon the society and each and every member thereof and 
on all beneficiaries of members.” 

Foreign corporations are not covered by this provision. If they were, 
the case at hand would not fall within its terms. The defendant is not 
charged with any waiver by the local council. It is charged with its own 
waiver, the inaction of the central body. Disability to waive is not the 
same as disability to learn and to report. 

The judgment should be affirmed with costs. : 

Hiscock, C. J., and Hogan, Pound, McLaughlin, Crane, and Andrews, 
JJ., concur. 

Judgment affirmed. 


———_—.- 


DRILLING v. NEW YORK LIFE INS. CO. 
(Court of Appeals of New York. Nov. 21, 1922.) 


137 Northeastern Reporter, 314. 


2. INSURANCE—KNOWLEDGE OF AGENT IS KNOWLEDGE OF 
PRINCIPAL. 


The knowledge which an agent receives for which the principal is to 
be charged must be such as is received while acting for the principal, not 
for another whose interests may be adverse, and an agent who had promised 
to pay the first premium for insured was not acting for the insurer when 
later making such payment, and such agent’s knowledge at such time of 
insured’s illness was nct the knowledge of the insurer. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 
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3. INSURANCE — AGENT HELD TO HAVE NO POWER TO 
WAIVE CONDITIONS AS TO HEALTH OF INSURED AT 
TIME OF DELIVERY OF POLICY AND PAYMENT OF PRE- 
MIUM. 


An insurance agent taking an application for insurance had no power 
or authority to waive conditions in the application that the policy must be 
delivered to applicant while in good health, and first premium must be paid 
during good health; such application providing that agent had no power to 
waive such requirement. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by Frances A. Drilling against the New York Life Insurance 
Company. From a judgment of the Appellate Division (198 App. Div. 
965, 189 N. Y. Supp. 942) affirming a judgment entered upon a verdict 
directed by the court in favor of plaintiff, defendant appeals. Judgments 
reversed, and complaint dismissed. 

George W. Watson, of Batavia, for appellant. 

Stedman & Waterman, of Batavia (Bayard J. Stedman, of Batavia, of 
counsel), for respondent. 


CRANE, J. This is an action on an insurance policy. The plaintiff is 
the wife of the insured, and the beneficiary named in the policy. A verdict 
was directed for the plaintiff, and the judgment entered thereon has been 
unanimously affirmed by the Appellate Division. The appeal comes here 
by leave of this court. 

[1] Section 589 of the Civil Practice Act provides that no unanimous 
decision of the Appellate Division of the Supreme Court that there is evi- 
dence supporting or tending to sustain a finding of fact or a verdict not 
directed by the court shall be reviewed by the Court of Appeals. As the 
verdict in this case was directed by the court in favor of the plaintiff, we 
are called upon to determine whether there was any conflict in the evidence 
which would require submission of the case to the jury or whether, there 
being no conflict, the verdict should be the other way—that is, for the 
defendant. 

We agree that the evidence upon the material points is not conflicting 
and that the facts which are thus established show the following: 

On August 29, 1917, Henry W. Drilling applied for a policy of life 
insurance in the sum of $1,000 on the ordinary life plan, payable to his wife, 
Frances A. Drilling, the plaintiff herein. On his: application immediately 
above his signature in large heavy type appear these words: 

“I agree as follows: 1 That the insurance hereby applied for shall 
not take effect unless the first premium is paid and the policy is delivered 
to and received by me during my lifetime and good health, and that unless 
otherwise agreed in writing, the policy shall then relate back to and take 
effect as of the date of this application. 2, . . . 3. That only the 
president, a vice-president, a second vice-president, a secretary, or the treas- 
urer of the company can make, modify, or discharge contracts, or waive any 
of the company’s rights or requirements, and that none of these acts can 
be done by the agent taking this application.” 

The application was taken by the company’s agent, Rose Stedman, and 
sent to its branch office in Buffalo. By this written application and its sub- 
sequent acceptance by the company, we have an express written contract 
whereby the insured agrees that the insurance is not to take effect unless: 
(1) The policy is delivered to him while he is in good health; (2) the 
first premium be paid during his good health; and (3) that the agent 
taking the application cannot and shall not modify or waive these two 
requirements. 

On the 13th day of September, 1917, Rose Stedman, having received 
from the company the policy applied for, took it to the home of Henry 
Drilling. He was a farmer about 53 years of age, living at Darien, N. Y. 
The agent saw him at his home and found him unprepared financially to 
take up the policy. The evidence on this point is as follows: 
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“He said ‘Mrs. Stedman, I am not ready for my policies, because I 
haven't sold my wheat’; and I said, ‘Never mind; you can have it anyway’; 
and he said quite a few words, thought he would wait; and I said, ‘I can 
arrange that in some way, and I will pay for them,’ and I told him how 
I would do, I would get the money at the bank and pay for them; and he 
said, ‘Well, if you will do that, I will pay you interest.’ ” 

After this arrangement the agent left the policy with the insured. 

Rose Stedman, the agent, had a son who was a doctor, named Earl S. 
Stedman, with whom she resided at the time of these occurrences at 
Attica, N. Y. On the evening of the 13th of September, the day the policy 
was delivered, the doctor was called on the phone to attend the insured. 
He did not go until the next day. On the 14th he found Henry Drilling 
sick of erysipelas, of which disorder he died eight days thereafter, Septem- 
ber 22, 1917. Dr. Stedman attended the sick man every day from the 14th 
to the 21st, inclusive, and, toward the last, two or three times a day. 


On the 14th of September, the day the doctor first visited Drilling, the 
first premium on this policy had not been paid. The agent had no money 
with which she cculd pay the premium as she had undertaken to do. Be- 
fore the 17th of September she arranged with the citizens’ Bank of Attica 
to procure a loan, and some time between the 14th and the 17th sent her 
check to the company’s office in Buffalo for the amount of the premium 
less her commissions. The check is dated September 14, 1917. It was 
received in the Buffalo office on the 20th or late in the afternoon of the 
19th of September Mrs. Stedman was not sure of the date on which she 
sent the check. She says it might have been the 14th or 15th, but she feels 
positive that she sent it before the 17th. The doctors who testified state 
that, if erysipelas were apparent on September 14th, it must have existed 
in its incipient stages for 24 hours before, or on September 13th. 

[2] What were the rights of the insured and the insurer under the 
application and the policy? As to the first agreement contained in the 
application, we have the agent delivering the policy to the insured on the 
13th day. of September, 1917, at a time when she believed him to be in 
good health. No one knew, so far as this record discloses, that he was 
sick or had erysipelas. We can say, therefore, that the policy was delivered 
to the insured while he was in good health, or, if he were not, the fact 
was not known to the agent, $0 that she could not by any means have 
waived this provision of the application, even had she the power so to do. 
As to the second provision of the application, the payment of the premium 
while the insured was in good health, we have these undisputed facts: 
Henry W. Drilling was sick on the 14th of September, 1917, of erysipelas. 
He was attended for this sickness by Dr. Stedman, a son, of the agent. 
He continued sick until the day of his death, September 22, 1917. The 
premium was paid by the check of the agent sometime between the 14th 
and 17th, and during the time when the insured was sick. This second 
agreement of the application, that the first premium should be paid while 
the insured was in good health, was not complied with. The premium was 
paid while he was in his final illness. The plaintiff seeks to get around this 
provision of the application by saying that the agent knew from her son, 
the doctor, that the applicant was sick, and that by paying the premium 
with this knowledge she acted for and on behalf of the company and waived 
this provision of the application. Waiver has been pleaded, and it is claimed 
that this knowledge of Mrs. Stedman becomes the knowledge of the com- 
pany so as to put it in the position of accepting the first premium with 
knowledge that the applicant or the insured was ill There is difficulty in 
this position, even if the agent had the power to waive the applicant’s 
agreement, and it is this: In undertaking to pay the premium for the 
applicant, she acted as his agent, not the agent of the company. She under- 
took to loan Mr. Drilling the amount of the first premium for which he 
was to pay her interest. It is said that this loan was repaid later by Mr. 
Drilling’s estate with interest. This was a personal transaction between 
the agent and the applicant. There was nothing in the record to show 
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that she was authorized to make loans on interest for the premiums which 
were due. When she sent the check to the insurance company on the 14th 
or 15th of September, if she had knowledge of Mr. Drilling’s illness, it was 
knowledge which she had already attained while she was his agent and act- 
ing as his agent, and this knowledge under no principle of law could be 
charged to the insurance company. The knowledge which an agent receives 
for which his principal is to be charged must be such as is received while 
acting for the principal, not for another whose interests may be adverse. 
Henry v. Allen, 151 N. Y. 1, 45 N. E. 355, 36 L. R. A. 658; Benedict v. 
Arnoux, 154 N. Y. 715, 49 N. E. 326; Mechem on Agency (2d Ed.) § 1815. 

Under these circumstances there was no waiver of this second condi- 
tion in the application, that the premium should be paid while the insured 
was in good health. 

[3] But I go even further and am of the opinion. that Rose Stedman, 
as the agent taking this application for insurance from Henry Drilling, had 
no power or authority to waive either of these two conditions or agreements 
in the written application. By the third provision of the application above 
quoted the applicant agreed that the agent taking the application could not 
modify or discharge the contract or waive any of the company’s rights or 
requirements thereunder. Here was a plain and explicit agreement that 
Rose Stedman, the agent, had no power to waive the payment of the first 
premium while the insured was in good health. Surely the insurance com- 
pany and the applicant had power to make such an agreement, and there is 
no reason that I can see why the contract should not be given full force 
and effect. A contract for insurance is no different than any other contract. 
The insurance company is entitled to have its contract enforced by the 
courts as written. 

This court has held many times that, where the provision restricting 
the agent’s power to waive was contained in the policy as distinguished from 
the application, an agent’s acts and words before the delivery of the policy 
and upon which the insured relied might nevertheless amount to a waiver. 
In Wood v. American Fire Insurance Co., 149 N. Y. 382, 386, 44 N. E. 80, 
81 (52 Am. St. Rep. 733) it was said: 

“The restrictions inserted in the contract upon the power of the agent 
to waive any condition, unless done in a particular manner, cannot be 
deemed to apply to those conditions which relate to the inception of the 
contract when it appears that the agent has delivered it and received the 
premiums with full knowledge of the actual situation. To take the benefit 
of a contract with full knowledge of all the facts and attempt afterwards 
to defeat it, when called upon to perform, by asserting conditions relating 
to those facts. would be to claim that no contract was made and thus operate 
as a fraud upon the other party.” 

In Whipple v. Prudential Insurance Co. of America, 222 N. Y. 39, 42, 
118 N. E. 211, 212, this court said: 

“The application is a proposition or request for the contract of insur- 
ance between the applicant and the company, the statements of which upon 
its acceptance by the company bind the applicant and create correlative 
rights to the company. The company may relinquish or waive any of those 
rights. The obligations or rights of the applicant or of the company, arising 
through the application and its acceptance, cannot be restricted or affected 
by any provision of the policy, as a contract, until the policy has taken 
effect and become a contract between the parties.” 

See also, Stewart v. Union Mutual Life Ins. Co.. 155 N. Y. 257, 
49 N. E. 876, 42 L. R. A. 147; Forward v. Continental Insurance Co., 142 
N. Y. 382, 37 N. E. 615, 25 L. R. A. 637; Hastings v. Brooklyn Life Insur 
ance Co., 138 N. Y. 473, 34 N. E. 289. 

The cases of Ames v. Manhattan Life Insurance Co., 40 App. Div. 
465, 58 N. Y. Supp. 244, affirmed, 167 N. Y. 584, 60 N. E. 1106, and McClel- 
land v. Mutual Life Insurance Co. of New York, 217 N. Y. 336, 111 N. E. 
1062, are relied upon by the respondent. In those cases the provision that 
the agent could not waive any terms or conditions of the contract was con- 
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tained in the policies, not in the applications signed by the insured. Nat- 
urally the insured did not know the agent’s limited authority until he got his 
policy. It was decided that the delivery of the policy by the agent with 
full knowledge of facts inconsistent with the conditions of the application 
constituted a waiver by the company of those conditions. Here, however, 
the contract is contained in the application. Drilling, when he put his 
name to it, knew that the local agent, Rose Stedman, had no power to 
waive the provision that the insurance policy thereafter to be delivered 
would not take effect until the first premium was paid while he was in good 
health. Nothing contained in the policy could give Drilling any further 
information regarding the limitation upon the agent’s authority. He made 
the contract with the company with the full understanding, as we must 
assume, that there would be no insurance on his life until the premium 
was paid by him or for him while he was in good health, The fact that 
Rose Stedman may have paid the premium, knowing that the applicant was 
in ill health, could not, therefore, constitute a waiver of this agreed limita- 
tion upon her authority to waive. If it did, then as far as I can see no 
contract could ever be made by an insurance company limiting the power of 
an agent. Surely the doing of an act cannot of itself waive an agreement 
that it should not be done. It would be foolish to contract that the knowl- 
cdge of a local agent, not communicated to the principal, would not bind the 
company if the fact of such uncommunicated knowledge alone nullified the 
contract. Conditions may exist where the acts of an agent and the adoption 
of those acts by his company would estop the company from denying the 
agent’s authority. Each case more or less depends upon the facts involved. 
I do not find, however, anything in this case making it unjust or a fraud 
upon the insured or his beneficiary for the company to insist upon its con- 
tract with Henry Drilling that no insurance was to be effected until the 
first premium was paid while he was in good health. I can find nothing 
to indicate that the company or its general agents ever authorized Rose 
Stedman to waive any of the provisions of the application or that they are 
estopped from insisting that she did not have such authority. The binding 
force of agreements contained in applications for insurance was recognized 
in McCormack v. Security Mutual Life Insurance Co., 220 N. Y. 447, 116 
N. E. 74, and determined in Hamilton vy. Fidelity Mutual Life Association, 
27 App. Div. 480. 50 N. Y. Supp. 526, affirmed 177 N. Y. 575, 69 N. E. 
1124; Kenyon v. Knights Templar & Masonic Mutual Aid Ass’n, 122 N. Y. 
247, 25 N. E. 299. See, also, Georgia Home Insurance Co. v. Goode, 95 
Va. 751, 30 S. E. 366; Weidert v. State Insurance Co., 19 Or. 261, 24 Pac. 
242, 20 Am. St. Rep. 809; Reese v. Fidelity Mutual Life Association, 111 
Ga. 482, 36 S. E. 637: Dimick v. Metropolitan Life Ins. Co., 67 N. J. Law, 
367, 51 Atl. 692; 69 N. J. Law, 384, 55 Atl. 291, 62 L. R. A. 774; Lycoming 
Fire Insurance Co, v. Langley, 62 Md. 196, : 

It is said that Thompson v. Travelers’ Insurance Co. of Hartford, 
Conn., 198 App. Div. 231, 190 N. Y. Supp. 338, is an authority binding us 
to the contrary of what I have here written because this court denied on 
November 29, 1921, the application for leave to appeal. The defendant 
there contended that one Backman had no authority to waive the require- 
ment that the first premium must be paid while the insured was in good 
health. The application of the insured contained a provision similar to 
that in this case limiting the authority of the agent. We were, however, 
cut off from the power of reviewing the question of the agent’s authority 
by reason of the unanimous affirmance of the Appellate Division; the ques- 
tion having been submitted to the jury. There was no exception to any 
ruling which we considered sufficient to bring the matter un for review 
We therefore have not heretofore passed upon this question. — 

For the reasons here stated, the judgments of the courts below must 
be reversed, and the complaint dismissed, with costs in all courts. 


Hiscock, C, J., and Hogan, Cardozo, Pound, McLaughlin and Andrews, 
JJ., concur. 


Judgment accordingly. 
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FLETCHER et at. v. MANHATTAN LIFE INS. CO. 
(New York Supreme Court, Appellate Division, First Department. March 
29, 1923.) 
199 New York Supplement, 180. 
INSURANCE—PRESIDENT OF INSURANCE COMPANY HAS 

NO AUTHORITY TO MAKE EOANS ON REALTY WITHOUT 

CONSENT OF BOARD OF DIRECTORS OR OF EXECUTIVE 

COMMITTEE. 

A contract providing for the sale of realty belonging to an insurance 
company, and for a loan to be made thereon by the insurance company 
to the purchaser, and for a joint control of the property, could not be 
made by the president of an insurance company without the authorization 
of the board of directors or executive committee, under Insurance Law, § 
100. 

(For other cases, see Insurance, Dec. Dig. § 35.) 

7. INSURANCE — PERSONS DEALING WITH PRESIDENT OF 
INSURANCE COMPANY CHARGED WITH NOTICE OF 
LIMITS OF HIS AUTHORITY. 

The president of an insurance company is an agent whose authority is 
limited by law, and persons dealing with him are charged with notice of 
such limitations. 

(Fer other cases, see Insurance, Dec. Dig. § 35.) 

8. TRUSTS — WHERE NO CONTRACT PROVED REFUSAL TO 
CONVEY REALTY BID IN ON FORECLOSURE SALE DID 
NOT CREATE TRUST EX MALEFICIO. 

Where plaintiffs and defendant who were jointly interested in a mort- 
gage which was being foreclosed negotiated to have defendant bid in the 
property but no agreement resulted therefrom and defendant after bidding 
in the property transferred the premises to third persons, held, in the ab- 
sence of a partial performance, there was no fraud on plaintiffs which 
would convert defendant into a trustee ex maleficio. 

(For other cases, see Trusts, Dec. Dig. § 95.) 

Appeal from Supreme Court, New York County. 

Action by George H. Fletcher and another against the Manhattan Life 
Insurance Company. From an interlocutory judgment directing defendant 
to account to the plaintiffs for the value, as of the time of the trial, of 
certain real estate, and for all sums received from the operation of the 
property while in its possession, and appointing a referee to ascertain and 
determine the value of the premises, and to ascertain and compute the 
amount due the plaintiffs after making certain deductions, defendant ap- 
peals. Reversed, and complaint dismissed. 

See, also, 197 App. Div. 484, 189 N. Y. Supp. 453. 

Argued before Clarke, P. J., and Dowling, Smith, Page, and McAvoy, 


Kelly, Hewitt & Harte, of New York City (james A. O’Gorman, of 
New York City, of counsel, and D. Theodore Kelly and Howard B. Harte, 
both of New York City, on the brief), for appellant. 

Fletcher, McCutchen & Brown, of New York City (George C. Aus- 
tin, of New York City, of counsel), for respondents. 

Pace, J. The action is brought by the plaintiffs as successors to the 
firm of Fletcher, McCutchen & Brown. For brevity the latter will be re- 
ferred to in this opinion as plaintiffs. The defendant held a mortgage 
on an apartment house situated on the corner of 126th street and Fifth 
avenue, to secure the payment of $210,000, in which the plaintiffs had a 
junior participating interest of $37,000. An action was brought to fore- 
close this mortgage, in which the defendant herein was the plaintiff, and 
the plaintiffs herein impleaded with others were defendants. A judgment 
of foreclosure and sale was entered. Out of the proceeds of the sale the 
referee was directed to pay the defendant herein $193,490.77, and to the 
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plaintiffs herein the sum of $39,019.50. An appeal from a portion of this 
judgment was taken by one Stokes, who had unsuccessfully maintained 
that the participating agreement of the plaintiffs herein should be subordi- 
nated to his mortgage. As the appeal did not affect the adjudication of the 
right of the defendant herein to a foreclosure of, the lien of its mortgage 
and a sale of the premises, but only to the distribution of a surplus over 
and above the amount due the defendant herein, if any there should be, 
the sale was not delayed pending the appeal, but was held on March 
18, 1914. 

The plaintiffs claim the defendant herein agreed to bid in the property 
at a sum not in excess of the amount due, including all payments and dis- 
bursements required to be made, and would sell and convey said premises 
to the plaintiffs or to a party nominated by them for an amount equal to 
the cost of the premises to the defendant, title to be closed as of March 
18, 1914, and the plaintiffs agreed to purchase or procure a purchaser at 
cost to defendant as of said date, the consideration to be paid, $185,000, 
by the party nominated by the plaintiffs executing a bond for the sum of 
$210,000 payable on March 18, 1918, with interest at 5% per cent., payable 
semi-annually; the bond to be secured by a mortgage on the premises; the 
balance of the purchase price, to wit, the excess of cost of the premises 
to the defendant, to be paid in cash or certified check at the time of the 
closing of the title; the defendant to issue a junior participation agreement 
in said mortgage to the plaintiffs in the sum of $25,000; title to be closed 
30 days after the entry of the order affirming the judgment on the Stokes 
appeal above mentioned. It is alleged that it was further agreed that the 
defendant should promptly take title and appoint as agent to administer 
the property, the person to be nominated by the plaintiffs, and all sums of 
money received by the defendant from said agent should be credited to 
the plaintiffs on adjustment of the closing of the sale. The plaintiffs 
further agreed to purchase a $10,000 junior participating interest in said 
mortgage by paying $5,000 on March 18, 1916, and $5,000 on March 18, 191i7. 

The plaintiffs further allege that, relying on said agreement, they re- 
frained from bidding at the sale, and permitted the premises to be struck 
down to the defendant, and permitted a deed to be delivered to the de- 
fendant, and that they on their part duly performed the agreement; that 
plaintiffs have been ready, willing, and able to perform the agreement, and 
at divers times have tendered performance thereof; that they have been 
ready at all times to nominate an agent to administer the property, but that 
the defendant refused to permit the plaintiffs to nominate such agent. The 
complaint further alleges that the date for closing the title on the deed 
had not been fixed, that no order had been entered affirming the judgment 
on the Stokes appeal,’and that the appeal still stands open and not deter- 
mined, or dismissed or otherwise disposed of; and that the plaintiffs at 
all times stood ready to close said title in 30 days after the entry of said 
order or other disposition of said appeal. It is then alleged that the de- 
fendant, without notice to the plaintiffs and in violation of their contract 
rights, had sold and transferred the said property. 

It is admitted that there was no written agreement signed by the 
defendant, nor by any one in its behalf. It is claimed that an oral agree- 
ment was made, and a written contract prepared, signed by the plaintiffs, 
but that it was never signed by the defendant, nor by it delivered to the 
plaintiffs. This case was before us on an appeal from an order denying 
defendant’s motion on the pleadings 197 App. Div. 484, 487, 189 N. Y. 
Supp. 453, 455), and we then held that the complaint stated a good cause 
of action. Mr, Justice Loughlin, writing for the court, said: 

“It is not alleged that the defendant fraudulently intended to mislead 
plaintiffs by making and then refraining from carrying out the agreement; 
but on the facts alleged, if defendant should be permitted to interpose the 
invalidity of this agreement as a defense, it would constitute a fraud on 
the plaintiffs, and therefore equity should imply a trust and regard the 
defendants as trustees ex maleficio.” 
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This established the law of the case. We will consider this case, upon 
the evidence adduced, in two aspects: (1) Assuming the agreement to 
have been made as set forth in the complaint; and (2) whether any such 
agreement was established. : 

[1] In order for the plaintiffs to succeed, it was necessary to prove 
that they duly performed, or tendered performance of, the agreement on 
their part. The date for closing the title was fixed at 30 days after the 
judgment was affirmed by the Appellate Division on the Stokes appeal, or 
the appeal dismissed or disposed of. The plaintiffs are attorneys at law 
and appeared in the foreclosure action for themselves and another defend- 
ant. The Stokes appeal was dismissed without costs by an order entered 
April 21, 1915, upon a written stipulation signed by the plaintiffs’ firm 
and the other attorneys on the appeal. This disposition of the appeal was 
on the recommendation of the plaintiff Brown contained in a letter to the 
defendant’s then attorneys, dated March 5, 1915. The time for the closing 
of the title was thus fixed as May 21, 1915. The plaintiffs made no tender 
of performance at that time nor at any subsequent time during which the 
defendant held the property, nor did they during such time assert any rights 
under the agreement. 

[2] The defendant sold and conveyed the property by deed dated 
April 1, 1919, and on March 16, 1920, the plaintiffs wrote to the defendant: 

“Tt having recently come up to our notice that you have sold and trans- 
ferred the premises known as No. 2041 Fifth avenue, borough of Man- 
hattan, New York City, without notice to us and without our knowledge 
or consent, we hereby demand from you an accounting of all moneys re- 
ceived by you from the administration and sale thereof, and demand pay- 
ment to us of the present value of the share in said property to which we 
would have been entitled in case you had fulfilled your agreement with 
and obligation to us, performance of which agreement on our part we 
now tender and demand that you perform the same on your part.” 

This letter, sent nearly five years after the time fixed for the closing 
of title, was the first demand made upon defendant for performance of 
the contract, and is relied upon to prove a tender of performance by 
plaintiffs. A demand after a party has slept five years in default, is insuf- 
ficient to put the opposite party in default; and a mere verbal tender, 
unaccompanied by a physical tender of the papers and cash to be delivered, 
amounts to nothing. It was impossible for the plaintiffs to perform the 
contract on their part; a bond and mortgage was to be given by them to 
defendant for $210,000, payable on March 15, 1918, with interest payable 
semi-annually; the plaintiffs were to purchase a junior participation in the 
mortgage bv paying $5.000 March 18. 1916. and $5,000 on March 18, 1917, 
all of which was possible on May 21, 1915, none of which was possible 
March 16, 1920. The plaintiffs alleged due performance and tender, and 
failed to prove either. They proved their own default and abandonment 
of their rights under the contract for five years. 

[3] It is argued that this delay cannot be asserted because plaintiffs’ 
laches is not pleaded by the defendant. Where plaintiffs’ proof shows 
laches, it is not necessary for the answer to have pleaded the defense, for 
it is well settled that: 

“Where, in a suit in equity, the staleness of plaintiff’s claim necessarily 
appears upon the proof of his case, it may be availed by the court in the 
final relief to be decreed, though laches is not pleaded, as the relief to be 
administered in equity will be adapted to the exigencies of the case as they 
exist at the close of the trial.” Kellogg v. Kellogg, 169 App. Div. 395, 
155 N. Y. Supp, 310, affirmed 225 N. Y. 597, 121 N. E. 874. 

_ [4] Where the plaintiffs have neglected to assert their rights or per- 
form the conditions of the contract on their part, and have lain dormant 
for years, the defendant is justified in believing that they have permanently 
abandoned the contract. After conditions have changed and defendant has 
parted with the property, it is too late for the plaintiffs to then become 
active and demand the impossible. Nothing can move a court of chancery 
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but equity and good conscience. To grant the relief demanded by the plain- 
tiffs would violate equity and shock the conscience. 

[5] 2. The plaintiffs failed to prove that the contract was made. The 
most that can be deat is that a proposition was made by the plaintiffs 
and never accepted by the defendant. The plaintiff Brown carried on the 
negotiations on plaintiffs’ behalf. He first submitted a proposition to 
defendant’s attorney and was told to communicate with Mr. Lovejoy, the 
defendant’s president. A letter by Brown to Lovejoy was offered in evi- 
dence by plaintiffs, dated March 16, 1915, in which it was suggested that 
the property be withdrawn from sale and not readvertised until after the 
Appellate Division decision in the Stokes appeal, and then the plaintiffs 
would bid, or procure some one to bid, at the foreclosure sale an amount 
sufficient to cover the defendant’s claim, interest, and taxes, and have a 
bond and mortgage executed by a corporation to be formed for that pur- 
pose. On March 17 he sent another letter to Lovejoy, in which he pro- 
posed that the mortgage should bear 5 per cent. interest, instead of 5% 
per cent. Brown testified that he had an interview with Lovejoy and 
defendant’s attorneys on March 17, 1914, at which the proposition to post- 
pone the sale was definitely rejected, and he made the proposition that the 
defendant buy in the property, and the substance of the alleged agreement 
was discussed. Brown testified: 

“At the end of the interview Mr. Lovejoy said that he was busy, and 
this was all the time he could give to the matter, and I said that I had 
drawn a draft of the agreement generally on those lines; that I would go 
back to my office and would prepare the agreement ;” that he returned later 
and submitted the written agreement, and Lovejoy said the agreement was 
all right, but he would want counsel to examine it as to form. 

Thereafter Brown saw defendant’s attorney, who informed him that 
the board of directors or the executive committee would not consent to 
the agent of the plaintiffs going into control of the property. Whereupon 
Brown said that he and his associates would insist on that provision, that 
it was not too late to talk about the board of directors or the executive 
committee, that the president had not said anything with reference to any 
board or executive committee, and that ended the matter until the demand 
was made on March 16, 1920. 


[6] The position assumed by the plaintiffs is that the implied assent 
of the president to this agreement bound the defendant corporation. The 
plaintiffs were not laymen, but were lawyers, and so must have known that 
the power generally exercised by the president of a business corporation 


by presidents of life insurance companies with reference to loans, invest- 
ments, and disposition of its property. Section 100 of the Insurance Law 
(see McKinney’s Consol. Laws and Supp.) provides: 


“No investment or loan shall be made by any such life insurance cor- 
poration unless the same shall first have been authorized by the board of 
directors or by a committee thereof charged with the duty of supervising 
such investment or loan. No such corporation shall subscribe to or par- 
ticipate in any underwriting of the purchase or sale of securities or property, 
or enter into any transaction of such purchase or sale on account of said 
corporation jointly with any other person, firm or corporation; nor shall 
any such corporation enter into any agreement to withhold from sale any 
of its property, but the disposition of its property shall be at all times 
within the control of its board of directors.” 


[7] The agreement which the plaintiffs sought came directly within 
the purview of this section of the Insurance Law. It provided for a sale 
of the property of the company and a loan to be made by the company to 
the purchaser, and for a joint control of the property by an agent to be 
selected by the other party to the contract. It therefore had to be authorized 
by the board of directors or executive committee, and the oral assent of 
the president, even if he had given it, would not have bound the company. 
The president was an agent whose authority was limited by law, and the 
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plaintiffs, when dealing with him, were charged with knowledge of the 
limitation of his authority. 

When this case was before us on the pleadings, we held that, if it 
should appear that the president had assented to the agreement, and in 
reliance thereupon the plaintiffs had refrained from bidding, and the de- 
fendant should set up the statute of frauds as a defense, it would constitute 
a fraud. As the case now appears upon the plaintiffs’ evidence alone, a 
very different condition is shown from that outlined in the complaint. The 
fact that no agreement on the part of the plaintiffs to refrain from bidding 
was stated, was noted; but we thought such an agreement might be implied. 
197 App. Div. 487, 189 N. Y. Supp. 453. 


[8] In the plaintiffs’ letter of March 16, 1914, in which they requested 
that the foreclosure sale be postponed until after the decision of the appeal 
in the Stokes Case, the plaintiffs further said: 

“We would not care to purchase at a foreclosure sale with knowledge 
of an appeal pending under which the judgment might be set aside.” 

Thus it appears that the plaintiffs did not forego the right to bid, in 
reliance upon this agreement, nor can we imply such an obligation from the 
contract. Two days before the sale they had announced that they would 
not bid at the sale, and then attempted to negotiate a contract for a sub- 
sequent sale. The case of Wheeler v. Reynolds, 66 N. Y. 227, is directly 
applicable to the case made by the plaintiffs’ own evidence herein. In the 
Wheeler Case the court said: 

“The mere refusal to perform a parol agreement void under the statute 
may be a moral wrong, but it is in no sense a fraud in law or equity. 
; The fraud which will convert the purchaser at a sheriff’s sale into 
a trustee ex maleficio of the debtor must have been fraud at the time of 
the sale. Subsequent crime will not answer any more than subsequent 
payment of the purchase money will convert an absolute purchase into a 
naked trust. Where the purchaser at a sheriff’s sale promises to hold for 
the debtor and afterwards refuses to comply with his engagement, the fraud, 
if any, is not at the sale; not in the promise, but in its subsequent breach. 
That is too late. It is abundantly settled that equity will not decree such 
a purchaser to be a trustee, unless there is something more in the trans- 
action than the mere violation of a parol agreement. . . . It may, in all 
cases, be assumed that where a promise is made to buy or to hold for an- 
other confidence is invited and more or less reposed. So it is in every 
parol contract for the purchase of lands; but the statute of frauds would 
be worse than waste paper if a breach of the promise created a trust in the 
promisor which the contract itself was insufficient to raise.” 

See, also, Woolley v. Stewart, 222 N. Y. 347, 118 N. E. 847; Burns v. 
McCormick, 233 N. Y. 230, 135 N. E. 273. 

There was no partial performance of the alleged oral agreement proved. 

From the foregoing reasons the motion to dismiss the complaint at the 
conclusion of the plaintiffs’ case should have been granted. The findings 
of fact and conclusions of law should be reversed, and the judgment re- 
versed, with costs to appellant, and the complaint dismissed, with costs. 
All concur. 

= 


KAUFMAN ert at. v. METROPOLITAN LIFE INS. CO. 
(New York Supreme Court, Appellate Term, First Department. June 25, 
1923.) 

200 New York Supplement, 559. 

1. INSURANCE—EVIDENCE HELD NOT TO AUTHORIZE FIND- 

ING OF BAD HEALTH AT ISSUANCE OF POLICY. 

Evidence /ield insufficient to authorize a finding that insured was not 
in sound health at time the policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Municipal Court, Borough of Manhattan, Ninth District 
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Action by Clara Kaufman and another, as administrators of the goods, 
chattels, and credits of Morris M. Kaufman, deceased, against the Metro- 
politan Life Insurance Company. From a judgment dismissing the com- 
plaint on the merits, after trial by a judge without a jury, plaintiffs appeal. 
Reversed, and judgment directed for plaintiffs. 

Argued June term, 1923, before Guy. Bijur. and Mullan. JJ. 


Moers. Rosenschein & Abeles, of New York City (Charles S. Rosen- 
schein, of New York City, of counsel), for appellants. 

Edward M. Grout and Paul Grout, both of New York City (Charles 
B. La Voe, of New York City, of counsel), for respondent. 

Per Curiam. , This action was brought to recover on what is known 
as an industrial life insurance policy issued by the defendant. The defenses 
litigated were, first, that since the accused was not in sound health at the 
time the policy was issued to him on May 10, 1920, a condition of the policy 
had been violated; and, second, that the deceased was in fact older than he 
had stated in his application and the policy was thereby vitiated. 

[1] The defendant’s counsel had conceded, prior to the opening of the 
trial, that the proofs of death submitted by plaintiff on a blank furnished 
by the company pursuant to the terms of the contract had been altered by 
some one in defendant’s office, so that the statement of an attending physician 
that he had attended the deceased for an illness between January 1, 1921, and 
January 23, 1921, had been made to read from January 1, 1920, to January 
23, 1921. The physician himself, being called as a witness for the defendant, 
said that he had no independent recollection of the matter whatsoever, but, 
on being asked whether he had signed the certificate, said,, “Yes.” Defend- 
ant’s counsel then inquired: 

“And the statements thereon contained are true, so far as you can 
recollect? A. Yes; so far as I can recollect.” 

It is difficult to follow the arguments of defendant’s counsel as to what 
he considers proved by this testimony. If it be understood that the 
physician was testifying that his statement in the paper in its original 
condition was true, then it is wholly immaterial, because it proves no 
breach of condition; and if it is to be understood as testimony that the 
statement in its altered condition was true, then the testimony itself would 
be manifestly untrue, because the physician himself had, in the certificate 
sworn to something entirely different. Testimony was also given by another 
physician to the effect that in his opinion a man who had died (as did the 
deceased in the instant case) on January 23, 1921, of chronic endocarditis, 
was not in sound health on May 1, 1920 (the date of the policy). On 
cross-examination, the physician admitted that he drew this conclusion from 
the word “chronic,”- which means “permanent, after the acute stage had 
subsided”; but the physician also admitted, “I cannot tell whether it has 
been permanent for two months, or seven years.” As matter of common 
sense and justice, this meager record in respect of this issue, furnishes not 
even the proverbial scintilla of evidence. 

[2] In regard to the age of the deceased, defendant’s counsel was 
permitted, over plaintiff's objection and exception, to introduce in evidence 
the “death certificate” of the department of health. The certificate is 
neither, as matter of practice nor under the provisions of the policy, a 
part of the proofs of death. The defendant attempted to lay a foundation 
for its introduction by asking one of its agents whether he had received 
that paper from plaintiff. It is manifest that a document emanating from 
a third party and repeatedly held to be mere hearsay (Beglin v. Metropoli- 
tan Life Ins. Co., 173 N. Y. 374, 66 N. E. 102) is not made competent 
evidence against a party to an action by the fact that he handed it to 
some one. 

The incompetency of the evidence is emphasized by one of the cases 
cited by respondent (Helwig v. Mutual Life Ins. Co. of New York, 132 
N. Y. 331, 30 N. E. 834, 28 Am. St. Rep. 578), in which the Court of 
Appeals was at pains to point out that a certificate of this kind was entitled 
to consideration only because “it must be assumed [from the record] that 
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[it] was put in evidence by the plaintiff.” The defendant having wholly 
failed to offer any evidence in support of the two defenses, the judgment 
must be reversed and judgment directed in favor of plaintiff. 

Judgment reversed, with $30 costs, and judgment directed in favor of 
plaintiffs for $420, with interest from January 26, 1921, and costs. 


ee 


LEYH v. METROPOLITAN LIFE INS. CO. 
(New York Supreme Court. Appellate Term, First Department. June 25, 
1923.) 
200 New York Supplement, 277. 
ALTERATION OF INSTRUMENTS—ALTERED PROOF OF LOSS 

HAS NO VALUE AS EVIDENCE UNTIL PARTY ALTERING 

IT PROVES ORIGINAL CONTENTS. ; 

Where insurer admitted that a proof of loss had been altered since in- 
surer received it, its value as evidence on insurer’s behalf was wholly im- 
paired until insurer established its condition when submitted by insured. 

(For other cases, see Alteration of Instruments, Dec. Dig. § 24[1].) 

Appeal from Municipal Court, Borough of Manhattan, Fourth District. 

Action by Amelia Leyh, as administratrix of the goods, chattels, and 
credits of George J. Leyh, against the Metropolitan Life Insurance Com- 
pany. From a judgment for defendant, after a trial by a judge without a 
jury, plaintiff appeals. Reversed, and new trial ordered. 

Argued June term, 1923, before Guy, Bijur, and Mullan, JJ. 

Laurence J. Bershad, of New York City, for appellant. 

Edward M. Grout and Paul Grout, both of New York City (Charles 
B. La Voe, of New York City, of counsel), for respondent. 

Per CurtAM. Plaintiff sued to recover on what is known as an in- 
dustrial life insurance policy issued by the defendant. After plaintiff had 
put in evidence the policy and the proofs of loss, which were made out in 
part on blanks furnished by the defendant, the defendant’s counsel frankly 
and voluntarily stated that: 

“As to one of the forms, I desire to say that after its receipt by us an 
inspector saw the doctor and had certain additions made.” 

No offer was made, however, by defendant’s counsel to prove what 
the additions had been. Nevertheless, apparently on the assumption that 
the proofs of loss contained evidence that a condition of the policy requir- 
ing the assured to be in sound health at the date of its issuance had been 
violated, the learned judge below gave judgment for the defendant, We 
think, however, that after the admission that the proofs of loss had been 
altered their value as evidence on behalf of the defendant was wholly im- 
paired, whether the proofs of loss be regarded as evidence in the ordinary 
sense, or as offered under the contractual stipulation in the policy, and that 
it behooved the defendant to restore their validity by evidence establishing 
their condition when submitted by the plaintiff, so that the latter might be 
able to meet approximately whatever unfavorable inference might be drawn 
therefrom. In the absence of competent evidence on the subject, we cannot 
speculate, as respondent’s counsel would have us do, on the evidentiary 
value of the proofs of loss on various hypotheses as to what the change 
might have been. 

Judgment reversed, and new trial ordered, with $30 costs to appellant 
to abide the event. 
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BURKE v. KIEKEBUSCH et at, 
(New York Supreme Court, Appellate Division, Fourth Depariment. May 


199 New York Supplement, 663. 
INSURANCE—BENEFICIARY HELD NOT CHANGED, INSURER'S 
RULES RELATING TO SUCH A CHANGE NOT BEING COM- 
PLIED WITH. 


Where insured expressed a desire to substitute his estate for his wife 
as beneficiary of two fraternal benefit certificates and executed formal 
instruments known as changes of designation, but did not pay the re- 
quired fee for making such a change or produce the certificates, so that 
the instruments executed by the insured might be attached thereto, or 
attempt to proceed under insurer's rule that, if insured was unable to 
return the certificates, the change might be made notwithstanding there 
was no change of beneficiary notwithstanding evidence that insured’s wife 
withheld the certificates and prevented their production. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 

Appeal from Supreme Court, Erie County. 

Action by Martha Burke against Emil Kiekebusch, individually and 
as executor of Otto Kiekebusch, deceased, and others. From a judgment 
dismissing the complaint, and ordering the treasurer of Erie county to 
pay over $5,000 and interest deposited with him by a court order of March 
21, 1921, by defendant the Masonic Life Association, to the account of this 
action and an action of Ida Kiekebusch against that defendant, plaintiff ap- 
peals. Affirmed. 

Argued before Hubbs, P. J., and Davis, Sears, and Crouch, JJ. 

Henry J. Weisenheimer, of Buffalo (Bertha J. Strootman and Adel- 
bert Moot, both of Buffalo, of counsel), for appellant. 

John F. Mueller, of Buffalo, for respordent Ida Kiekebusch. 


CroucH, J. When Ida Kiekebusch in 1913 married Otto Kiekebusch, 
it was understood that he would give her at his death $5,000 and no more, 
the balance of his estate to be divided among his three children. The 
doubtful competency of the witness whose testimony established that fact 
is disregarded. In 1915 Otto made Ida the beneficiary under two insurance 
certificates in the Masonic Life Association for $5,000. On September 22, 
1920, Otto told the secretary of the association that he wished to make his 
certificates payable to his estate, instead of his wife. He thereupon to that 
end executed two formal written instruments known as “changes of desig- 
nation.” The rules of the association required in such cases the payment 
of a fee of $! and the production of the certificates at its office, so that the 
instruments executed by the member might be attached thereto. That was 
deemed equivalent to the issuance of new certificates. The rules further 
provided that, if from any cause the member was unable to return the cer- 
tificate, he should state the reasons for such failure and the board of 
directors might then make the change notwithstanding. None of those 
things were done. On the same day, after signing the changes of designa- 
tion. Otto made a will which gave Ida $5,000 and certain household furfiture 
the bequest to be in lieu of dower and in full of all claims. 

Otto died on November 7, 1920. Ida, claiming a right to take the in- 
surance money as well as the bequest, brought action against the associa- 
tion. Plaintiff here, a daughter of Otto, brought this action in equity to 
compel the payment of the insurance money to the estate of Otto and to 
compel Ida to accept $5,000 in full of her claim. There was an order of 
interpleader. On the trial judgment was given for Ida. The court refused 
to find that there had been a* change of beneficiary from Ida to the estate 
of Otto. 

In such a contest between rival claimants is has been said that the 
question is one of title, and that the contract creating the power ta appoint 
another beneficiary protects the existing beneficiary until the forms imposed 
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upon the execution of the power have been substantially complied with. 
Fink v. Fink, 171 N. Y. 616, 623, 64 N. E. 506. Substantial complaince was 
found where the only imposed form lacking was the surrender of the old 
certificate, and it appeared that plaintiff, the beneficiary therein, refused to 
give it up after the assured had demanded it. Lahey v. Lahey, 174 .N. Y. 146, 
66 N. E. 670, 61 L. R. A. 791, 95 Am. St. Rep. 554. Under the evidence 
here it could with some difficulty be found that Ida withheld the certificates 
and thus prevented Otto from producing them for the attachment of the 
changes of designation. But the by-laws here, unlike the by-laws in Lahey 
v. Lahey, supra, provided a method for completing the change. That method 
was not used, although Otto’s attention was called to the incompleteness of 
the change by a letter from the secretary dated October 9, 1920. 

It is clear that the insured did not pursue the course pointed out by the 
laws of the association and did not do all in his power to change the bene- 
ficiary. Under such circumstances a court of equity will not act. Supreme 
Conclave, Royal Adelphia, v. Cappella (C. C.) 41 Fed. 1. The judgment 
should be affirmed, with costs. 

Judgment affirmed, with costs. All concur. 

Clark, J., not sitting. 


—___ .- oe 


ENSIGN et aL. v. NEW YORK LIFE INS. CO. 
(New York Supreme Court, Appellate, Division, Third Department. 
March 7, 1923.) 
198 New York Supplement, 624. 
1. INSURANCE—EVIDENCE THAT INSURED WAS A MEMBER 
OF A FRATERNAL ORDER HELD IMPROPERLY ADMITTED. 


In an action under an insurance policy, evidence that insured was a 


member of a fraternal order was improperly admitted to show his char- 
acter and standing. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

Appeal from Trial Term, Columbia County. 

Action by Edwin W. Ensign, Jr., and another, infants, by their guard- 
ian ad litem, against the New York Life Insurance Company. From a 
judgment for plaintiffs, entered on a verdict of a jury, and from an or- 
der denying defendant’s motion fer a new trial, deferdant appeals. Re- 
versed, and new trial granted, with costs to abide the event. 

Argued before Henry T. Kellogg, Acting P. J., and Kiley, Van Kirk, 
and Hinman, JJ. 

James H. McIntosh and Louis H. Cocke, both of New York City (P. 
C. Dugan, of Albany, of counsel), for appellant. 

Mark Duntz, of Hudson (Jchn L. Crandell, of Hudson, of counsel), 
for respondents. 


VAN Kirk, J. The record discloses that the saiailiaia is justified in 
conceding that™the facts here proved are essentially the same as in the case 
of Kathryn D. Ensign v. Travelers’ Insurance Co. of Hartford, 193 App. 
Div. 369, 184 N. Y. Supp. 7,” a companion case to this. In that case this 
court affirmed the judgment, and in the two opinions is a complete statement 
of the facts. From this statement it appears that the case is very close upon 
the evidence, but upon this appeal we should consider onlyserrors in rulings 
of the court. The rulings, to which appellant excepted, and which it urges 
here. are as follows: 

1. The court refused to sustain the challenge of Juror Vandebough. 
After reading the record we think that the court was justified in 2lowing 
the juror to sit. 

[1] 2. The court permitted evidence that the deceased was a member 
of the Masonic order. This evidence had no bearing on the merits of the 
case. It was admitted, the court stated, for the purpose of showing the 
character and standing of the deceased. We do not think it proper to show 
that the deceased was a member of a fraternal order. His character and 
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standing may be shown in other ways, and jurors may be members of the 
same order. The result is to introduce an element of sympathy and friend- 
ship, more or less direct, to influence the verdict. 


{2] 3. The court charged that expert testimony may be “entirely re- 
jected.” The court charged: 

“The rule with regard to expert testimony is that, being permissible in 
courts for the purpose of informing jurors upon subjects which are not com- 
mon, it may by juries be wholly received and credited, or partly received and 
credited, or entirely rejected. That is the character which the law gives to 
expert testimony.” 

After the charge this appears: 

Mr. Dugan (attorney for defendant): “I ask your honor to charge the 
jury that, inasmuch as the plaintiffs introduced in evidence the report of Dr. 
Symners, and that the plaintiffs’ expert, Dr. Vaughan, basing his opinion 
upon it, having stated that the person whose body he examined at the autopsy 
presented a typical case of influenza pneumonia, that the jury cannot reject 
that under our protest. In other words, the plaintiffs having introduced it, 
they are bound by it, in the absence of any evidence introduced to the con- 
trary.” 

The Court: “I think I will leave the charge. Do you [Mr. Crandell, 
plaintiffs’ attorney] want to consent to that?” 

Mr. Crandell: “I want to object to that on the ground that was only 
stating a part of it, and the jury should take the entire testimony of Dr. 
Vaughan together, not one isolated fact.” 

The Court-: “I think I will leave my charge on expert testimony stand 
as I made, and refuse your request.” 

Dr. Symners had made a post mortem examination and prepared a 
report, setting forth the conditions he found. This report was offered in 
evidence by the plaintiffs and received, and Dr. Vaughan, expert for the 
plaintiffs, was examined and testified concerning this report, and expressed 
opinions based upon facts stated therein. The chief question submitted to 
the jury was whether or not the body found in the ruins of the fire was 
that of Edwin W. Ensign, on whose life the insurance was issued. The 
defendant attempted to convince the jury that the body found was not that 
of Mr. Ensign, but of some other person who had died of influenza pneu- 
monia. There were facts stated in the report indicating that this may have 
been the cause of death. We are of opinion that the charge of the court as 
given informed the jury they were at liberty to entirely reject the testimony 
of any expert at will. We think the rule is correctly stated in Lubbee v. 
Hilgert, 135 App.| Div. 227, 120 N. Y. Supp. 387. The trial court had 
reminded the jury that experts give testimony as to facts and as to opinions, 
and said: 

“Because the law recognizes that a medical man may give his opinion 
to the jury; those opinions, however, do not control; they are merely for 
your guidance, and you can reject them or accept them, just as vou think 
proper. They do not in any way conclude you, because it is q@nly an opinion 
and not evidence as to facts.” 

The Appellate Division said (135 App. Div. 233, 120 N. Y. Supp. 392) : 

“It is proper, and in many cases important, that the jury should be cau- 
tioned with respect to the weight to be given to expert testimony, and i 
order that they may be able to properly weigh such testimony, their atten- 
tion should be drawn by the court to the fact that when given in answer to a 
hypothetical question its weight depends entirely upon whether or not the 
facts recited therein are established by the evidence, and that in all cases it 
depends upon the knowledge, accuracy, and honesty of the witnesses, but 
the jury should be instructed that the testimony of physicians, whether with 
respect to what they have seen and observed or with respect to their opin- 
ions on an assumed state of facts, is not to be rejected or accepted at will, 
but is to be weighed and considered by the jury the same as any other evi- 
dence; the jury being, of course, at liberty, after weighing and considering 
such testimony, to disbelieve it when it is improbable, or when it is discred- 








Life] Wagner v. Thieriot. 1005 


ited or disproved by other testimony in the case, or when the jury believe 
that the witness has testified falsely or was mistaken with respect to any fact 
or opinion.” 

and held that, because of the error, a new trial should be granted. 

[3] The report of Dr. Symners was evidence presented by plaintiffs on 
their behalf. A party puts in evidence for the purpose of establishing facts 
which he thinks material. The jury in this case was not at liberty to 
reject at will the testimony which the flaintiffs had offered. By presenting 
the evidence they vouched for its credibility, and are not free to claim that 
it is incredible. “If a party puts upon the stand a witness who is for any 
reason assailable, that party asserts or admits the credibility of that witness.’ 
Pollock v. Pollock, 71 N. Y. 137, 152; Crossman v. Lurman, 57 App. Div. 
393, ag Y. Supp. 311, affirmed 171 N. Y. 329, 63 N. E. 1097, 98 Am. St. 
Rep. : 

We think the charge of the court was erroneous, and in this case, where 
the evidence is so conflicting and the question of fact to be determined so 
close, was prejudicial. 

The judgment, therefore, should be reversed, and a new trial granted, 
with costs to the appellant to abide the event. All concur. 


(EE 


WAGNER vy. THIERIOT. 


(New York Supreme Court, Appellate Division, First Department. Decem- 
ber 22, 1922.) 
197 New York Supplement, 560. 

1. INSURANCE—POLICY LOAN IS ADVANCEMENT OF BENE- 
FITS PAID FOR. 

A life insurance policy loan, made to insured under a provision of the 
policy conforming to Insurance Law, § 101, subd. 7, requiring insurer to 
advance on proper assignment.or pledge of the policy and on the sole 
security thereof a sum equal to or, at the option of the owner of the 
policy, less than the reserve thereon, is an advancement of money already 
paid in, for the privilege of receiving which he had paid compensation, 
and does not create the ordinary relation of debtor and creditor between 
the parties. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

2. EXECUTORS AND ADMINISTRATORS — INSURANCE COM- 
PANY CANNOT PRESENT CLAIM FOR AMOUNT OF POL- 
ICY LOAN. 

An insurance company cannot present against the estate of insured a 
claim for the amount of a policy loan, regardless of whether the loan 
agreement contained a promise to repay on demand, but can only deduct 
the amount thereof from the sum due the beneficiary. 

(For other cases, see Executors and Adntinistrators, Dec. Dig. § 207.) 
3. EXECUTORS AND ADMINISTRATORS—INSURANCE PAYA- 

BLE TO WIDOW IS NO PART OF THE ESTATE. 


Insurance policies, made payable to decedent’s widow as authorized by 
Domestic Relations Law, § 52, and the proceeds therefrom, form no part 
of the decedent’s estate, and cannot be reached by creditors, except as pro- 
vided in that section. 

(For other cases, see Executors and Administrators, Dec. Dig. § 46.) 
4. EXECUTORS AND ADMINISTRATORS — WIDOW CANNOT 

REQUIRE POLICY LOAN ON INSURANCE PAYABLE TO 

HER TO BE PAID FROM THE ESTATE. 


A widow, who was the beneficiary under insurance policies on the life 
of her husband, cannot require the executors of his: estate to pay the 
amount of policy loans made by the insurance companies to her husband in 
his lifetime. 

(For other cases, see Executors and Administrators, Dec. Dig. § 207.) 
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5. EXECUTORS AND ADMINISTRATORS—ALL DEBTS EXCEPT 
MORTGAGES ON REAL ESTATE ARE TO BE PAID FIRST 
FROM PERSONAL ESTATE. 

All debts of a deceased person must be paid out of his personal 
estate, except a mortgage on real eState, which must be paid by the 
heir to whom real property descended or by the devisee taking such prop- 
erty under a will, by virtue of Real Property Law, § 250. 

(For other cases, see Executors and Administrators, Dec. Dig. § 272.) 
6. INSURANCE — HUSBAND IS DEEMED AGENT OF WIFE IN 

TAKING OUT POLICY ON HIS LIFE FOR HER BENEFIT. 

When a husband takes out a policy on his life for the benefit of his 
wife, he is deemed to act as her agent, and she acquires a vested inter- 
est therein, which may be defeated by death, or by a change in the benefi- 
ciary, if the right to make such change is reserved, and the husband can 
bind her by any act permitted by the policy. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

7. INSURANCE — STATUTE AUTHORIZING WIFE TO INSURE 
HUSBAND’S LIFE APPLIES TO POLICIES PROCURED BY 
HIM FOR HER BENEFIT. 

Domestic Relations Law, §$ 52, the substantial provisions of which 
were originally adopted to eliminate the doubt existing at common law as 
to whether a wife had an insurable interest in her husband's life, and 
which permits her to take out insurance on his life, and provides that 
the fund cannot be reached by creditors, except under certain conditions 
therein set forth, applies alike to policies actually taken out by her on 
his life and to policies taken out by him for her benefit. 

(For other cases, see Insurance, Dec. Dig. § 590.) 

8. INSURANCE — BENEFICIARY WIFE HELD ENTITLED TO 
AMOUNT OF POLICY LESS LOANS TO INSURED FROM 
COMPANY AT DECEDENT’S DEATH. 

The beneficiary under a life insurance policy is entitled to receive only 
the amount due from the company at the time of the death of insured, 
her husband, after deduction of policy loans, and cannot require the pay- 
ment of such loans from her husband's estate, notwithstanding a _ pro- 
vision in his will expressing the intention that she should have the pro- 
ceeds of the policies. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

Appeal from Supreme Court, New York County. 

Action by Marie Wagner against Charles H. Thieriot, individually 
and as executor under the will of Otto Wagner, deceased. From an order 
granting defendant’s motion to dismiss the complaint, and from the judg- 
ment entered thereon dismissing the action (118 Misc. Rep. 511, 194 N. Y. 
Supp. 610), plaintiff appeals. Affirmed. 

6 aa before Clarke, P. J., and Dowling, Merrell, Greenbaum, and 

‘inch, JJ. 

Gustav Lange, Jr., of New York City, for appellant. 

Holm, Whitlock & Scarff, of New York City (Victor E. Whitlock, 
of New York City, of counsel, and Herbert D. Chabot, of New York 
City, on the brief), for respondent. 

MerrELL, J. This action is brought against the defendant, Charles H. 
Thieriot, individually and as executor under the will of Otto Wagner, 
deceased, to recover the sum of $7,172.16, with interest. Two causes of 
action are set forth in the complaint; the first being to recover the sum of 
2,610.70, with interest, being the amount which the plaintiff claims to be 
due her by reason of certain deductions made upon the settlement of a life 
insurance policy upon the decedent’s life, written by the Guardian Life 
Insurance Company of America, which was formerly the Germania Life 
Insurance Company of the City of New York. The second cause of action 
is to recover the sum of $4,561.46, being the sum similarly deducted upon 
the settlement of a life insurance policy upon decedent’s life, written by 
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the Travelers’ Insurance Company of Hartford, Conn. At the time of the 
death of the aforesaid Otto Wagner, the plaintiff was the sole beneficiary 
named in each of the aforesaid policies. Prior to his death, Wagner, the in- 
sured, negotiated loans with each of the aforesaid companies, pursuant to 
rights conferred upon him under the terms of the respective policies, which 
loans, with interest, amounted, at the time* of his death, to the respective 
sums above stated. Under the terms of the policies in question, and also 
under the terms and conditions of the respective loan agreements, each in- 
surance company had a clear right to deduct the amount of the aforesaid 
loans from.the face of the respective policies. 

It is claimed by the plaintitf appellant that the aforesaid loans and the 
amount thereof should be paid out of the decedent’s estate. This very 
interesting question seems never heretofore to have been presented to any 
court for determination; at least, our attention is not called to any reported 
case in point. While much is said in the briefs concerning the right of the 
insured to change beneficiaries and obtain loans, the real question to be 
determined seems to be as to whether or not the actual status of debtor 
and creditor existed between the insured and the insurance companies at 
the time of decedent’s death. If the aforesaid insurance companies could 
at that time have brought an action at law against the insured to recover 
the amount of the so-called loans, respectively, which right would have 
placed the insurance companies in a position to have presented claims 
against decedent’s estate, then I believe that the appellant would have a 
clear right to have the claims paid out of the decedent’s general estate. 
If, on the other hand, the true relation of debtor and creditor did not exist, 
owing to the peculiar nature of the contracts of insurance and the relation 
of the parties growing out of the same, and if the respective insurers had 
no right of action at law against the insured to recover the alleged loans, 
then I believe the decision of the trial court is correct. 

In order to determine the question at issue, it is necessary to review 
briefly the history of the policies in question, and the loan agreements. The 
policy of the Guardian Life Insurance Company was taken out on July 12, 
1916. At that time the company was known as the Germania Life Insurance 
Company. The beneficiary named in the policy was the estate of said Otto 
Wagner. On July 17, 1917, Wagner changed the beneficiary to Marie 
Wagner, his wife, who is the present plaintiff. On December 16, 1918, 
the beneficiary was again changed to Henry Ziegler, a creditor. On April 
8, 1919, the plaintiff was again named as beneficiary. On June 22, 1920, the 
insured obtained a loan from the company on a written agreement, which 
bears date that day. This loan was for the sum of $2,643. Part of the 
money so alleged to have been loaned was used to pay premiums. In this 
so-called loan agreement it is stated that the agreement is made “pursuant 
to the provisions of policy No. 302650,” and that the, company “has this 
day loaned and advanced to the party or parties of the second part” the 
sum of $2,643. The agreement then states that: 


“The party or parties of the second part hereby acknowledge the receipt 
this day of said loan and agree to repay the same to the company at its 
home office in the city of New York upon demand.” 


Continuing, the agreement provides that, in consideration of the loan 
and as collateral security for its repayment, the insured assigns, transfers, 
and sets over to the company said policy and all right, title, and interest 
therein. In case of default, the agreement stipulates that, if the total in- 
debtedness of the insured shall equal or exceed the total cash surrender 
value of the policy at the time of such default, the policy shall become null 
and void after notice, and that, in case the indebtedness shall be less than 
such cash surrender value, it shall be deducted therefrom, and the balance 
applied to the purchase of nonparticipating paid-up insurance of a reduced 
amount. The policy thus assigned contains a provision which seems to be 
in accord with section 101 of the Insurance Law (Consol. Laws, c. 28), to 
the effect that the company would loan on the proper assignment and 
delivery of the policy and “on the sole security thereof” an amount equal 
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to or less than the cash surrender value of the policy. In the same para- 
graph of the policy it is also provided that any unpaid portion of the 
premium for the policy year, together with any existing indebtedness to the 
company on or secured by the policy, shall be paid out of the proceeds of 
such loan. The policy further provides and the company agrees to pay to 
the beneficiary the sum of $23,000, “less any indebtedness hereon to the 
company, and any unpaid portion of the premium for the then current 
policy year.” The right to change the beneficiary is also provided for on 
the face of the policy. 

The chronology of the decedent’s acts in respect to the Travelers’ Life 
Insurance Company policy is as follows: The policy was written on July 
17, 1916, naming the plaintiff, Marie Wagner, as the sole beneficiary; on 
June 23, 1920, the beneficiary was changed to the estate of Otto Wagner; 
on June 24, 1920, the loan under that policy was obtained by the insured by 
means of a so-called loan agreement, which is in many respects similar to 
the loan agreement made with the Guardian Life Insurance Company; on 
June 25, 1920, and after said loan was made, the beneficiary was again 
changed to Marie Wagner, the plaintiff. The provisions of the Travelers’ 
policy which are important provide for a change of the beneficiary, and the 
right of the insured to obtain loans to an amount set forth in the policy. 
which provision is also in accord with section 101 of the Insurance Law. 
The policy also contains the provision that any indebtedness to the company 
would be deducted in any settlement. The loan agreement is somewhat 
different from that with the Guardian Life Insurance Company, in that it 
contains no provision whatever respecting any agreement on the part of 
the insured to repay the loan. The agreement recited that a loan had been 
made of $4,650; that the insurance policy had been pledged and delivered 
to the company as security for such loan; that the company might demand the 
repayment of such loan at maturity; that the company should be liable only 
for the “return of the balance of the proceeds of the said claim, or of the 
said benefit, after deducting the loan and accrued interest, and any other in- 
debtedness due the company.” It also contains a provision for cancellation 
and payment in case of death. 

While not of controlling consequence upon the question presented upon 
this appeal, it is significant that on April 30, 1917, when testator executed 
his said will, wherein, after bequeathing to his said wife his household 
furniture, he stated, “I am making no other provision in this will for my 
wife because I have otherwise adequately provided for her by life insur- 
ance in her favor,” the only policy of insurance which the testator had 
taken out wherein his said wife was named as beneficiary was the aforesaid 
policy issued by the Travelers’ Insurance Company, insuring the testator’s 
life for $25,000. 

The outstanding features of the aforesaid policies and loan agreements 
are that the deceased had at all times a clear right to change the beneficiary 
in each policy; that he had the privilege to negotiate loans with the respec- 
tive companies in accordance with the provisions contained in the respective 
policies and as provided in section 101 of the Insurance Law; and that 
neither company would be liable at any time to pay to the insured any 
greater sum upon either policy than the face value thereof, less all indebted- 
ness. The provision in each of the policies which granted to the insured 
the absolute right to obtain loans was one of the benefits which accrued to 
the insured out of the policies in question. The premiums which he paid 
from time to time entitled him to such benefit as well as other benefits 
derived from the insurance. 

[1] Section 101 of the Insurance Law sets forth the standard pro- 
visions which the law requires every life insurance policy in this state to 
contain. In subdivision 7 of said section it is provided that all policies shall 
contain the following: 

“After three full years’ premiums have been paid, the company at any 
time, while the policy is in force, will advance, on proper assignment or 
pledge of the policy and on the sole security thereof, at a specified rate of 
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interest, a sum equal to, or at the option of the owner of the policy less 
than, the reserve at the end of the current policy year on the policy and on 
any dividend additions thereto. j 


It is clear that the Legislature, in enacting the aforesaid statute, in- 
tended to compel every insurance company to advance to a policy holder 
after the expiration of three years a sum of money equal to or, at the 
policy holder’s option, less than the reserve therein set forth. The reserve 
in question is in all cases, of. course, accumulated by reason of payments 

made by the insured. The privilege and benefit so extended to the holder of 
an insurancee policy thus enables him to receive an advencement of such 
money, already paid in, upon payment of a certain sum, called interest, 
without surrendering his policy. It can hardly be said that one holding an 
insurance policy similar to those in the case at bar stands in the same rela- 
tion to the insurance company as an ordinary debtor, when he exercises 
the privilege conferred upon him by law and by his policy. His act in 
electing to receive an advancement lessens the value of his insurance con- 
tract and also the cash surrender value thereof. The whole transaction, 
however, takes place pursuant to and grew out of the privileges and rights 
conferred upon the insured by the original policy. When the money has 
been so advanced or the so-called loan made to the insured, the amount 
which the company had agreed on the face of the policy to pay is lessened 
under the terms thereof. If the insured repays the money so advanced, the 
value of the policy automatically increases. 

[2] As the case stands, the rights of all parties depend exclusively 
upon the insurance policies in question, which gave rise to all of the transac- 
tions set forth in the complaint. It is plain that neither insurance company 
can be compelled, under the respective policies, to pay more than the com- 
panies have already paid the plaintiff. The value of the policies at the 
date of the decedent’s death was and is determined entirely by the provisions 
thereof, which provisions included the aforesaid stipulation respecting the 
lessened liability of the insurer where advancements had been made. It 
therefore seems to me that neither company was in a position to nresent a 
claim against the estate of the decedent as a creditor, and that the contract 
governs the rights of the parties respecting the insurance due, and that the 
beneficiary was entitled to receive only the amount of the policies, less the 
alleged “loans.” Had the decedent’s estate been the beneficiary, instead of 
the decedent’s widow, the same situation would have prevailed. 

[3, 4] The law is well settled that where, as in the case at bar, insur- 
ance policies are made payable to the decedent’s widow, neither the policies 
nor the proceeds thereof form any part of the decedent’s estate. Domestic 
Relations Law (Consol. Laws, c. 14) § 52; Grems v. Traver, 87 Misc. Rep. 
644, 148 N. Y. Supp. 200; Kittel v. Domeyer, 175 N. Y. 205, 67 N. E. 433; 
In re Thompson, 184 N. Y. 36, 76 N. E. 870. The proceeds cannot be 
reached by creditors, except as provided in section 52 of the Domestic 
Relations Law (not pertinent here), and the executor or administrator is 
not entitled to any commissions in collecting the same. Such being the case, 
it is contrary to reason and justice to hold, where loans have been made on 
insurance policies payable to named beneficiaries, that the amount due upon 
such loans can be extracted from the general estate and taken out of the 
pockets of general creditors, next of kin, and legatees, for the benefit of 
such beneficiary. 

[5] It is, however, argued by the appellant that decedent left a will 
in which he expressed the intention that his widow should have the pro- 
ceeds of such policies, and that under the common law all of the debts of a 
deceased person are payable out of his estate. Upon such premises the 
appellant argues that the loans in question are like any ordinary loans, and 
should be paid by the estate. The law, of course, is well settled that all 
debt of a deceased person must be paid first out of his personal estate. 
Cochrane v. Hawver, 54 Hun, 556, 7 N. Y. Supp. 907; Wright v. Holbrook, 
32 N. Y. 587; Matter of Noyes, 3 Dem. Sur. 369; Chamberlain v. Dunlop, 
126 N. Y. 45, 26 N. E. 966, 22 Am. St. Rep. 807. There is, of course, one 
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notable exception respecting the payment of a mortgage upon real estate, 
which mortgage must be paid by the heir to whom the real property de- 
scended, or by the devisee taking such property under a will. Real Prop- 
erty Law (Consol. Laws, c. 50) § 250. The aforesaid section of the Real 
Property Law is derived from Revised Statutes, § 4, tit. 5, c. 1, pt. 2. 


[6, 7} When a husband takes out a policy on his life for the benefit 
of his wife, he is deemed to act as agent for his wife. The wife in such 
case acquires a vested interest in the policy, which may be defeated by 
death or by a change in the beneficiary, where the right to make such 
change is reserved in or provided for in the policy. Whitehead v. New 
York Life Ins. Co., 102 N. Y. 143, 6 N. E. 267, 55 Am. Rep. 787. At 
common law it was open to question whether the wife and children had 
an insurable interest in the life of the husband and father. Bliss on Life 
Ins. $ 10; Ruse v. Mutual Ben, Life Ins. Co., 23 N. Y. 516. If the husband 
sought to protect his family by insurance payable to his estate, his creditors 
upon his death could reach the fund and thus render his efforts futile. To 
remedy this situation the Legislature, in 1840, enacted a law which ex- 
pressly authorized the wife and children to insure the life of the husband 
and father, and provided that the fund could not be reached by creditors, 
except under certain conditions set forth in the law. This statute, some- 
what modified, has now been incorporated in section 52 of the Domestic 
Relations Law. See, also, section 55 of the Insurance Law. In case the 
husband fails to pay premiums, the wife has such right, and must in many 
cases do so in order to continue the policy. Whitehead v. N. Y. Life Ins. 
Co., supra. 

This section applies alike to policies actually taken out by the wife upon 
the life of the husband and policies taken out by the husband for the bene- 
fit of his wife naming her as beneficiary. Guardian Trust Co. v. Straus, 
139 App. Div. 884, 123 N. Y. Supp. 852. The right of the wife. however, 
in either event, is subject to the terms of the policy, and may be abso- 
lutely destroyed by a change of beneficiary, or rendered less valuable by 
the procurement of loans or other advances by the company. The hus- 
band, acting as he does as agent for the wife, can bind her by any act 
permitted by the policy. If the policy provides for a change of beneficiary, 
she is deemed to consent to such change, if one is made; and if a loan or 
advancement is made, a similar assent is presumed, and she is bound by 
the act of her agent. In case of death of the husband, the wife, if she 
is then the beneficiary named in thé policy, is entitled to receive the insur- 
ance, less all deductions provided for in the policy. The policy forms no 
part of her husband’s estate, and her only rights therein grow out of the 
policy itself and any collateral or additional agreements, by-laws, or con- 
tracts which form a part thereof. 

[8] For the reasons above stated, it seems to me that the estate of 
the deceased is not liable to compensate the plaintiff for the amounts de- 
ducted in the settlement of the respective policies. The value of the policies 
was subject to fluctuation. Had the deceased paid the moneys advanced 
back, it would have increased the value of the policies; but no obligation 
rests upon the estate so to do. The right to borrow money and to change 
the beneficiary in both policies was reserved to the insured, and nothing 
passed to the beneficiary, except the sums which could lawfully be collected 
from the insurance companies under the terms of the policies at the time 
of the decedent’s death. Travelers’ Ins. Co. v. Healey, 25 App. Div. 53, 
49 N. Y. Supp. 29, affirmed 164 N. Y. 607, 58 N. E. 1093; Cohen v. 
Samuels, 245 U. S. 50, 38 Sup. Ct. 36, 62 L. Ed. 143; Reynolds v. 4tna Life 
Ins. Co., 160 N. Y. 635, 648, 55 N. E. 305. 

It therefore follows that the order and judgment appealed from should 
be affirmed, with costs. All concur, 
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FAY v. METROPOLITAN LIFE INS. CO. 
(New York Supreme Court, Appellate Term, First Department. 
December 19, 1922.) 
167 New York Supplement, 287. 

1 INSURANCE — STATEMENTS: IN PROOFS OF DEATH COM- 
a PRIMA FACIE EVIDENCE AGAINST BENEFICI- 
ARY. 

Statements of cause of death of assured contained in proofs of death 
are competent prima facie evidence against the beneficiary on the issue of 
cause of death. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

2. INSURANCE — MISSTATEMENT THAT INSURED DID NOT 
HAVE CANCER, OF WHICH HE DIED WITHIN A FEW 
MONTHS, HELD TO AVOID POLICY, THOUGH NOT A WAR- 
RANTY. 

Though insurance policy provided, pursuant to Insurance Law, § 58, 
that statements, in the absence of fraud, should b> deemed representa- 
tions, and not warranties, a misstatement, though made bona fide, that 
the appellant was not suffering from cancer, from which he died within 
eight months, was so material as to avoid the policy as matter of law. 

(For other cases, see Insurance, Dec. Dig. § 291[4].) 

_ Appeal from Municipal Court, Borough of the Bronx, Second Dis- 
trict. 

Action by Catherine Fay against the Metropolitan Life Insurance 
Company. From a judgment in favor of plaintiff and against defend- 
ant for $500 damages, besides costs, defendant appeals. Reversed and 
complaint dismissed. 

Argued November term, 1922, before Guy, Bijur, and Delehanty, JJ. 


Edward M. & Paul Grout, of New York City (C. B. Lavoe, of New 
York City, of counsel), for appellant. 

John J. O’Brien, of New York City, for respondent. 

Guy, J. Action upon an endowment 20-year life insurance nolicy for 
$500 upon life of plaintiff's husband. The policy was issued October 4, 
1920; the husband died on May 27, 1921. The answer set up a breach of 
warranty, in that insured, to obtain the policy, misrepresented that he had 
never had asthma, cancer, or other tumor, disease of lungs, or intestinal 
or hepatic colic. 

The documents attached to claimant’s proof of death showed that her 
husband died of general asthma, pulmonary cedema, as described in the 
death certificate, or of cancer of liver and cancer of stomach (of which 
he had been ill for eight months), according to the attending physician’s 
statement, which shows that deceased had actually been ill before the issue 
of the policy. In the insured’s application for the policy he stated that he 
had never had asthma, cancer, or other tumor. The policy provided: 

“Provisions and Benefits. 3. . . . All statements made by the in- 
sured sha:l, in the absence of fraud, be deemed representations and not 
warranties, and no such statement shall avoid this policy or be used in 
defense of claim hereunder, unless it is contained in the-written application 
therefor and a copy of such application is securely attached to this policy 
when issued.” 

This provision is taken from section 58 of the Insurance Law (Consol. 
Laws, c. 28). Archer v. Equitable Life Assur. Society of United States, 
218 N. Y. 18, 22-26, 112 N. E. 433. 

[1] Statements of the cause of death of the assured contained in the 
proofs of death are competent prima facie evidence against the beneficiary 
upon the issue of the cause of death. Hanna v. Connecticut Mut. Life Ins. 
Co., 150 N. Y. 526, 530-532, 44 N. E. 1099; Spencer v. Citizens’ Mut. Life 
Ins. Ass’n, 142 N. Y. 505, 509, 37 N. E. 617. Whether or not the represen- 
tation was fraudulent is a question of fact, on which the trial judge’s 
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decision is not contrary to the preponderance of proof. Eastern Dist. Piece 
Dye Works v. Travellers’ Ins. Co., Hartford, Conn., 198 App. Div. 610, 
611, 614, 615, 190 N. Y. Supp. 822. 

[2] But the actual, though we must assume bona fide, misstatement 
that insured was not suffering from cancer, from which he died within 
eight months, was so material a misstatement that as a matter of law, 
though not a warranty, it avoided the policy. Saad v. New York Life 
Insurance Co., 201 App. Div. 545-547, 194 N. Y. Supp. 445; Tunnard v. 
Supreme Counci! Royal Arcanum, 201 App. Div. 746-748, 194 N. Y. 
Supp. 707. 

Judgment reversed, with $30 costs, and complaint dismissed on the 
merits, with costs. All concur. 


(en a a RY in 


GINELL vy. PRUDENTIAL INS. CO. OF AMERICA. 


(New York Supreme Court, Trial oe Saratoga County. November 6, 
1922.) 
196 New York Supplement, 337. 

1, INSURANCE — TOTAL DISABILITY FROM TUBERCULOSIS 
FOR 16 MONTHS HELD A “PERMANENT DISABILITY”; 
“PERMANENT.” 

A life insurance policy provided that, on due proof that insured had 
become permanently disabled, so as to be unable to engage in any occupa- 
tion, the company would waive payment of premiums ‘“‘during such dis- 
ability,” and would pay insured monthly the sum of $10, the first pay- 
ment to be made 6 months after. receipt of such proof and subsequent pay- 
ments monthly “during such disability.” Held, that total disability from 
tuberculosis continuing for a period of 16 months was a “permanent dis- 
ability,” as “permanent,” as applied to human affairs, does not mean for 
life, but signifies appreciable durability and continuance, as opposed to 
what is merely transient. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

(For other definitions, see Wrods and Phrases, First Series, Permanent 
Disability; First and Second Series, Permanency—Permanent. ) 

2. INSURANCE—CONSTRUCTION OF WORDS BENEFICIAL TO 
INSURED SHOULD BE ADOPTED IN CASE OF UNCER- 
TAINTY. 

If there is any uncertainty as to whether certain words in an insur- 
ance policy are used in an enlarged or restricted sense, that construction 
should be adopted which is beneficial to insured, because the insurer is 
responsible for the language employed. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE—INSURED HELD JUSTIFIED IN UNDERSTAND- 
ING FROM POLICY THAT DISABILITY CONTINUING 6 
MONTHS WAS REGARDED AS PERMANENT. 

Under life insurance policy providing that, in case of permanent dis- 
ability, the company would waive payment of premiums during the dis- 
ability and pay insured $10 monthly, the first monthly payment to be made 
6 months after the receipt of proof of disability, insured was justified in 
understanding that a disability for 6 months was permanent. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

Action by Joseph Ginell against the Prudential Insurance Company 
of America to recover under a permanent disability clause in an insur- 
ance policy. Judgment for plaintiff. 

Rowe & Walsh, of Saratoga Springs, for plaintiff. 

Edgar T. Brackett, of Saratoga Springs (Spencer B. Eddy, of Sara- 
toga Springs, of counsel), for defendart. 

ANGELL, J. [1] The facts are stipulated. On May 2, 1919, defendant 
issued to plaintiff its policy of insurance whereby, in consideration of speci- 
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fied quarterly premiums, it insured plaintiff's life in the sum of $1,000, pay- 
able 20 years from the date of the policy. The policy further provides: 

“Total and Permanent Disability Benefits—Moonthly income ten dollars 
per month . . ._ payable to the insured ig event of total and permanent 
disability before age 60, subject to the provisions as to total and permanent 
disability contained in the policy. 

“Waiver of premiums in event of total and permanent disability as 
hereinafter provided.” 

Waiver of Premiums.—If the insured . . . shall furnish 
due proof . . . thathe . . . from any cause whatsoever shall be- 
come permanently disabled or physically or mentally incapacitated to such 
an extent that he . . . is rendered wholly and permanently unable to 
engage in any occupation, . . . the company upon receipt of such proof 
will waive the payment of each premium . . . during such disabil- 
RY. gare 
“Monthly Income to the Insured— . . . The company will, in addi- 
tion to such waiver, pay to the insured monthly . . . the sum of $10. 

The first monthly payment shall be made six months after the 
company shall receive such proof and subsequent payments shall be mad 
on the lst day of each month thereafter during such disability.” 

About January 8, 1921, while the policy was in force, plaintiff was 
taken with violent pleurisy pains and expectorations of blood, and early 
pulmonary tuberculosis of the lungs, whereby he became sick and physically 
incapacitated to work until May 10, 1922, after which time he was able to 
return to his occupation. About February 1, 1921, plaintiff presented to 
defendant -proof of his disability, and requested defendant, under the pro- 
visions of the policy above quoted, to waive payment of the quarterly annual 
premiums thereafter to become due during his incapacity. This request 
was refused. Defendant has not paid to plaintiff $10 per week under the 
terms of the policy, though due demand therefor has been made. 

It is not contended by defendant that there has been any waiver by 
plaintiff by reason of the payment of premiums, all of which have been 
paid by him up to the time of the commencement of the action. On these 
facts plaintiff asks judgment for $220.65, with interest from May 10, 1922, 
being the amount of the premiums paid by him during his disability, to- 
gether with the sum of $10 per month for such time. 

Defendant's refusal to waive the premiums and to pay $10 a month 
under the policy is based upon the contention that plaintiff’s disability was 
not permanent within the terms of the insurance contract. The question 
is thus squarely presented whether a total disability from tuberculosis, 
which continued for a period of 16 months, is a permanent disability, as 
the term is used in the contract between the parties. Defendant argues 
that such disability was not permanent because plaintiff recovered. It takes 
the position that a disability is not permanent unless it continues during 
the lifetime of the insured. 

Reason and authority require a different conclusion. Usage also indi- 
cates otherwise; and so does the policy itself. It may be said, for example, 
that a person has a permanent position. This does not mean _necessaril+ 
that it is for life. The word is a relative one, and its signification depends 
upon the subject-matter in connection with which it is employed. As 
applied to human affairs, the term signifies appreciable durability and con- 
tinuance, as opposed to what is merely transient. A man may have a 
permanent residence. This does not mean that he must continue to live 
there during his lifetime; but the word as used is the converse of transient. 
Austin v. Crilly, 13 App. Div. 247, 42 N. Y. Supp. 1097. If a clergyman 
receives a permanent call to a church, the call is for an indefinite period, 
not of necessity for his lifetime. 30 Cyc. 1461, note &. 

Where a city made a large donation of bonds and other properties to 
a railroad, upon the condition that it “permanently establish its eastern 
terminus” at such city, that did not mean that the terminus should forever 
remain there, but that the railroad should establish its terminus there in 
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the ordinary course of business, with the purpose that it should be 
permanent. Texas & Pac. R. Co. v. City of Marshall, 136 U. S. 393, 10 
Sup. Ct. 846, 34 L. Ed, 385. There it appeared that the terminus had 
been established and operated at the city of Marshall for a period of 8 
years Of this the court says: 

“This was the establishment at that point of the things contracted for 
in the agreement. It was the fair meaning of the words ‘permanent estab- 
lishment,’ as there was no intention at the time of removing or abandoning 
them. The word ‘permanent’ does not mean forever, or lasting forever, or 
existing forever. The language used is to be considered according to its 
nature and its relation to the subject-matter of the contract, and we 
think that these things were permanently established by the railway company 
at Marshall.” c 

In Soule v. Soule, 4 Cal. App. 97, 105, 87 Pac. 205, 208, it is held that 
the word “permanent” is “not the equivalent of ‘perpetual,’ or ‘unending,’ 
or ‘lifelong,’ or ‘unchangeable.’ ” 

Where the issue to be determined was whether the erection of a dam 
had “permanently” affected and injured the meadows of the complainants. 
it was held that an injury might be permanent without continuing forever. 
Bassett v. Johnson. 2 N. J. Eq. 154. Where a contract provided that in 
the event of the abandonment or permanent stopping of a manufacturing 
plant, a note should immediately become due, it was held that the word 
“permanent,” employed in the contract, did not mean forever fixed and 
unchangeable, but was used in contradistinction to the word “temporary.” 
Castle v. Logan, 140 Fed. 707, 72 C. C. A. 201. 

In 22 Am. & Eng. Enc. of Law (2d Ed.) 698, 699, under notes 4 
and 5, it is stated, citing many cases from the courts of various states 
and England: 


“An English statute made the deposition of a witness taken under it 
inadmissible in evidence, unless it should appear to the satisfaction of the 
judge that the deponent was unable from permanent sickness or other per- 
manent infirmity to attend the trial. It was held that the word ‘permanent,’ 
as thus used, was not limited to incurable sickness, but imported such a 
state of disability as to preclude the hope that the deponent would be able 
to attend in any reasonable time.” 


[2] If there is any uncertainty as to whether certain words are used 
in an enlarged or restricted sense, that construction should be adopted 
which is beneficial to the insured, because the insurer is responsible for 
the language employed. Paul v. Travelers’ Ins. Co., 112 N. Y. 472, 477, 
20 N. E. 347, 3 L. R. A. 443, 8 Am. St. Rep. 758; Marshall v. Com. Trav- 
elers’ Mut. Acc. Ass’n, 170 N. Y. 434, 63 N. E. 466. It may also be noted 
that several representative insurance companies, recognizing the desirability 
of having in their policies a clear definition of what may be considered a 
permanent disability, have incorporated therein a clause providing that dis- 
ability continuing for a specified period, shall be considered permanent 
These periods vary from 90 days to one year, or perhaps longer. While 
this is not controlling in the case at bar, it shows the trend of insurers to 
recognize the necessity of a just and reasonable interpretation of the word 
“permanent.” 


[3] The very policy involved here negatives defendant’s contention 
that a disability to be permanent must continue forever. The clauses of 
the policy last quoted provide that the waiver of the premiums shall con- 
tinue “during such disability,” and that the income of $10 per month shall 
be paid only “during such disability.” It is futile, in the face of these 
provisions, for defendant to contend that it used the word “permanent” in 
the sense of continuing during the lifetime of the insured. Likewise the 
policy in the last clause quoted provides that the payments of $10 per 
month for permanent disability shall commence 6 months after the com- 
pany shall receive proof thereof. The natural, if not the only, meaning 
of this language is that a disability of 6 months is permanent. The insured 
was justified in so understanding it. 
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Defendant’s refusal to abide by the clear meaning of the language it 
has chosen to adopt is without justification. The disability of the plaintiff 
was permanent within the fair intendment of the policy. He is therefore 
entitled to recover of defendant the amount demanded in the complaint. 

Judgment accordingly. 

oe 


In RE DAVIS’ ESTATE. 
(New York Surrogate’s Court, New York County. March 14, 1923.) 
198 New York Supplement, 669. 
2. INSURANCE—BENEFICIARY MAY BE EXAMINED IN CREDI- 
TOR’S ACTION TO ESTABLISH LIEN ON INSURANCE PUR- 
CHASED WITH PREMIUMS IN EXCESS OF $500. 


Creditors’ rights under Domestic Relations Law, § 52, making insurance 
purchased with premiums in excess of $500 liable for insured’s debts, can 
only be enforced by an action to establish a lien, and in such an action ben- 
eficiary may be examined. 

(For other cases, see Insurance, Dec. Dig. § 590.) 

In the matter of the estate of Frank Faville Davis. On creditors’ ap-: 
plication under Surrogate’s Court Act, § 263, for an examination of the ad- 
ministratrix. Application denied. 

O’Brien, Boardman, Parker & Fox, of New York City, for adminis- 
tratrix. 

C. Ellwood Colahan, of New York City, for Marie D. Bergh and other 
creditors. ‘ 

Forey, S. [1] In this accounting proceeding certain creditors seek to 
examine the administratrix under section 263, Surrogate’s Court Act (Laws 
1920, c. 928). The accounts filed do not set forth the amount of insurance 
paid to her, individually, as the beneficiary of insurance on the life of her 
husband. ‘The creditors desire to ascertain information concerning the 
proceeds of the policies purchased with annual premiums in excess of $500. 
Objection is raised by the administratrix to this line of questioning. I 
am of the opinion that the objection must be sustained. The life insurance 
paid to the widow, even though purchased by the husband with premiums 
in excess of $500, is not part of the estate of decedent (Matter of Thomp- 
son, 184 N. Y. 36, 76 N. E. 870) although the excess is primarily liable 
for his debts (section 52, Domestic Relations Law). 

[2] The rights of creditors under the latter section must be enforced 
by an action to establish the lien. Matter of Thompson, supra; Kittel v. 
Domeyer, 175 N. Y. 205, 67 N. E. 433; Guardian Trust Co. v. Straus, 139 
App. Div. 884, 123 N. Y. Supp. 852, affirmed 201 N. Y. 546, 95 N. E. 1129. 
The administratrix may be examined in such an action. The provisions 
of section 263, Surrogate’s Court Act, however, confine the examination 
to the “administration of the estate or fund” by the accounting represen- 
tative. It so happens in this case that the widow is the administratrix. 
If she were not the representative, this court would have no jurisdiction 
to order her examination concerning funds which do not belong to the 
estate, or to compel her to pay over the surplus insurance moneys to an 
administrator or executor. Her position would be similar to any other 
debtor of an estate, and a recovery against such debtor cannot be enforced 
by a decree of this court. 

Proceed accordingly. 

At 


FOX v. VOLUNTEER STATE LIFE INS. CO. (No. 541.) 


(Supreme Court of North Carolina. March 14, 1923.) 
116 Southeastern Reporter, 266 
1, INSURANCE~APPLICANT’S ADMINISTRATOR HELD PROP- 
-ER PARTY TO SUE FOR NEGLIGENT FAILURE OF INSURER 
TO DELIVER POLICY. 


Where policy of insurance was issued in favor of the executor or ad- 
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ministrator, and the application was signed by plaintiff’s intestate, plaintiff, 

as administrator, was the proper party to bring an action against the insur- 

ance company for failure to deliver policy in view of C. S. § 159. 

(For other cases, see Insurance, Dec. Dig. § 128[2].) 

2. INSURANCE — INSURER HELD LIABLE FOR LOSS OCCA- 
SIONED BY AGENT’S NEGLIGENT FAILURE TO DELIVER 
POLICY TO APPLICANT. 

Where plaintiff's intestate applies for insurance, and the policy was is- 
sued and sent by insurer to its agent to be delivered to insured while in 
good health, but the agent kept the policy for two weeks, during which in- 
sured was in good health, and refused to deliver it at the end of that time 
because insured was then not in good health, Held that the insurer was lia- 
ble for the loss sustained through the negligent failure of its agent to de- 
liver the policy; the agent being insurer’s agent, and not the agent of the 
applicant, in view of C. S. § 6457.) 

(For other cases, see Insurance, Dec. Dig. § 128[1].) 

Stacy, J., dissenting. 

Appeal from Superior Court, Madison County; Shaw, Judge. 

Action by W. M. Fox, administrator of William Adie English, against 
the Volunteer State Life Insurance Company. Judgment of nonsuit, and 
plaintiff appeals. Reversed. 

This was an action to recover the sum of $3,000 on account of the 
alleged wrongful and negligent failure, of defendant’s agent to make deliv- 
ery of the policy of insurance issued by defendant to plaintiff in accordance 
with agreement between them. When the application was taken, it was 
stipulated that the premium would be paid on the delivery of the policy. 
The application was received in the home office of defendant in Chatta- 
nooga, Tenn., on June 7, 1921, and was duly approved and accepted, and 
on June 15, 1921, the. policy was issued and sent to Charles Buckner, the 
local agent at Mars Hill, N. C., for delivery to the plaintiff's intestate. 
The said Charles Buckner was soliciting agent for the defendant, and 
it was a part of his duty to deliver policies of insurance. It is admitted 
that plaintiff's intestate was in good health at the time he made applica- 
tion for insurance, and the evidence is undenied that such good health 
continued for about two weeks after the policy was received by the agent 
for delivery; that plaintiff's intestate first became ill on July 2, 1921, 
and developed typhoid fever, which caused his death on July 14, 1921. 
He was a strong healthy man and in good health up to July 1. He was 
engaged in hauling tan bark, and hauled the last load on July 3. The agent 
took the policy to the home of the plaintiff's intestate on July 6, 1921, 
and, finding that plaintiff's intestate was sick at that time, did not leave 
the policy, but promised to return with it later in the day. A tender of 
the premium was then made, and the delivery of the policy demanded. 
At that time the agent said: 

“IT ought to have delivered this policy some time ago. I have had 
this policy on hand something like two weeks or over.” 

The agent also stated that he met plaintiff's intestate after the policy 
was received ,for delivery, and that plaintiff's intestate told him that he 
had the money to pay the premium, and requested agent to make delivery 
of the policy, and that he neglected to make delivery because he waited 
for other policies and for a Mr. Hyder, who was to make the trip with 
him. The agent and plaintiff's intestate lived at and a few miles from 
Mars Hill, respectively. At the time the defendant sent the policy to its 
agent for delivery to the plaintiff’s intestate, the policy was inclosed in 
an envelope, on which was stamped: 

. You are now a policy holder in the Volunteer State Life Insurance 
Company at Chattanooga, Tenn.” 

When the plaintiff rested his case the defendant moved for a non- 
suit, which was allowed, and the plaintiff excepted and appealed. 

Mark W. Brown, of Asheville, for appellant. 

Martin, Rollins & Wright, of Asheville, for appellee. 
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CLARKE, C, J. [1] The policy of insurance in this case was issued in 
favor of the executor or administrator, the application was signed by 
plaintiff's intestate, and the plaintiff as his administrator was the proper 
party to bring the action. C. S. 159. 

This is not an action upon the policy itself, which was not delivered. 
but upon the wrongful act or negligence of the defendant company, through 
its agent, to deliver the policy in accordance with the agreement entered 
into with the intestate. 


It is true that if it had been stipulated in the application for this 
policy that the insurance applied for should not take effect until 60 days 
thereafter, and then only upon the applicant’s continued health, the insur- 
ance company would have incurred no liability that the applicant died 
during the 60-day period. The difference between that case and the 
present is that here the company made an agreement with the intestate, 
and the failure to comply with that agreement by the negligence of the 
defendant company through its agent was the cause, as the plaintiff 
alleges, of his failure to receive the policy, and the loss accruing therefrom 
is a liability incurred by the negligence of the defendant. 

[2] When the condition upon which the contract of insurance was to 
take effect never occurred, of course, no insurance is effected; but, when 
the negligence of the company to comply with the conditions specified in its 
contract for the delivery of the policy was the cause of the failure to 
delivery the same, the defendant company was liable for the loss sustained 
by the negligence of the agent of the defendant company. The defendant 
by such negligence breached the legal duty which he owed to the plaintiff's 
intestate, and for the damage sustained thereby an action in tort may be 
maintained. 

The testimony is that the defendant adopted the custom in carrying 
on its business of accepting applications, and issuing applications therein 
for delivery by its agent, stipulating in the application that the premium 
should be paid on delivery of the policy, and that the policy would be in 
force and premiums collected therein as and from the date thereof. The 
defendant therefore cannot escape liability when there is uncontradicted 
evidence that, but for the unreasonable delay of its agent in making delivery 
of the policy te plaintiff's intestate, the policy would have been delivered 
while the plaintift’s intestate was in good health. The application for the 
policy was received at the home office in Chattanooga on June 7, 1921, 
was duly approved and accepted by the defendant, who on June 15 sent ‘the 
policy so dated to its local agent at Mars Hill, N. C., for delivery to the 
plaintiff’s intestate. 

It has been repeatedly held that an insurance company is chargeable 
with the negligence of its agent for failing for an unreasonable time to 
forward the application and medical report for acceptance or rejection. 
Duffie v. Life Association, 160 Iowa, 19, 139 N. W. 1087, 46 L. R. A. (N. 
S.) 25. There is a full discussion and collection of the cases relating to 
unreasonable delay in acting upon applications for insurance in Bradley 
v. Federal Life Ins. Co., 295 Ill. 381, 129 N. E, 171, 15 A. L. R. 1021, 
and in the notes thereto. In this case there was no negligence by any 
unreasonable delay in forwarding the application nor in acting upon it, but 
the application was accepted and the policy was issued and signed on June 
15, and promptly forwarded to the defendant’s delivering agent in an 
envelope, stating on the back that the applicant was “now a policy holder 
in the Volunteer State Life Insurance Company,” the defendant in this 
action. 

This policy in the ordinary course of mail should have come to the 
hands of the defendant’s delivering agent on the next day, June 16. He 
lived not far from the insured, who met him a few days after the receipt 
of the policy, and the agent told him that he had the policy for delivery. 
The assured told him he was ready to pay the premium, and asked the 
agent to make delivery, which the agent promised to do. The assured re- 
mained in good health until July 2, 15 days thereafter, when he was 
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stricken with typhoid fever, and the agent made no effort to deliver until 
July 6, when he declined to deliver because at that time the assured had 
been taken ill. Had the policy, when placed in the mail on June 15, been 
directed to the insured, this would have been a delivery in law. Lynch v. 
Johnson, 171 N. C. 611, 89 S. E. 61. The fact that it was sent addressed 
to the defendant’s agent made the agent a trustee for the delivery to the 
insured, and it was negligence on the part of the agent not to deliver it 
in reasonable time, and this negligence was the negligence of the company. 

If the defendant’s agent wrongfully failed to deliver the policy within 
a reasonably short time after its receipt, during which time the plaintiff’s 
intestate was in good health, and ready, able, and willing to pay the 
premium on delivery as stipulated, and, plaintiff's intestate having there- 
after become ill, the defendant could not withhold the delivery so as to 
release it from responsibility. Trust Co. v. Ins. Co., 173 N. C. 563, 92 
S. E. 706. 

The defendant had a form of receipt attached to its application for 
advance payment of premium, and it was stipulated therein that the insur- 
ance was effective from the date of the approval of the application from 
the defendant’s medical director. The agent elected to waive the advance 
payment on the premium, and stated that the premium was to be paid on 
delivery of the policy. The defendant accepted the application, and issued 
its policy with knowledge of the waiver and stipulation. That is, it agreed 
that the insurance was to be effective from the date of the approval of the 
application by its medical director, but that the premium need not be paid 
until the policy was delivered. 

In Paul v. Ins. Co., 183 N. C. 159, 110 S. E. 847, it was held: 

“The time limited by a contract of life insurance for the payment of 
premiums to avoid a forfeiture is for the benefit of the insurer [the com- 
pany], which it may waive by its acts and conduct.” 

In Elam v. Realty Co., 182 N. C. 602, 109 S. E. 633 (18 A. L. R. 1210) 
this court said: 

“The action is not one against the insurance company in which plain- 
tiff is seeking to hold it liable for an obligation not contained in the 
written policy. but plaintiff sues the agent and broker for negligent failure 
to perform a duty he had undertaken and assumed as agent, by which plain- 
tiff has suffered the loss complained of, and in our opinion the authorities 
cited are not apposite to the question presented on the record. It is further 
insisted for defendant that no cause of action is disclosed because there is 
no consideration given for defendant's promise, but the better-considered 
decisions on the subject are to the effect that while the agent or broker in 
question was not obligated to assume the duty of procuring the policy, when 
he did so, the law imposed upon him the duty of performance in the exer- 
cise of ordinary care.” 

The liability of the agent for negligently failing to perform his duties 
is clear, and the defendant is also liable for the acts and omissions of its 
agent within the scope of his employment. The duty rests upon every 
man to so conduct his affairs, whether by himself or his agent, as not to 
injure another, and, if he does not do so, and another is thereby injured, 
he shall answer for the damages. Inasmuch as he had made it possible for 
his employee to inflict the injury, it is but just that he should be held ac- 
countable. 21 R. C. L., pp. 844 to 846; Williams v. Lumber Co.. 176 N. C. 
180, 96 S. E. 950. 

The soliciting agent of the defendant is made its agent, and not the 
agent of the applicant. C. S. 6457. There are numerous decisions to the 
above effect. 

The above authorities exactly apply to the case before us, and with 
the additional force that, in this instance, during the 15 days from the 
receipt of the policy to the time (July 2) during which the insured was in 
good health, he met the defendant’s agent, who told him he had the policy 
for delivery, and would deliver the same, and the assured told him that he 
was ready and able to make the payment, and asked for the delivery, and 
there is the additional fact in this case that the policy stated on its face 
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that it was in effect from its date, from which time forward payments 
of premiums were to be counted, and the defendant was aware of the agree- 
ment that the company waived payment of the advance premiums until its 
agent should make delivery. 

Whether a policy is for life insurance or for fire insurance, the party 
making the application is entitled to have the security he asks for, and, when 
his application has been accepted, as here, upon an agreement that the policy 
shall be valid from such acceptance. the insured should not be deprived of 
the benefit of the policy by the negligence of the company’s agent in mak- 
ing delivery. 

In Duffie v. Life Ins. Co., 160 Iowa, 19, 139 N. W. 1087, 46 L. R. A. 
(N. S.) 25, it is held: 

“An insurance company is chargeable with the negligence of [its] 
agent in failing for an unreasonable time to forward -application and 
medical report for acceptance.” 

It is held that the insurance company is liable for negligent delay in 
passing upon or issuing a policy until a loss (Boyer v. Ins. Co., 86 Kan. 
442, 121 Pac. 329, 40 L. R. A. [N. S.] 164, Ann. Cas. 1915A, 971), and for 
unreasonable delay in passing upon an application (Ins. Co. v. Neafus, 145 
Ky. 563, 140 S. W. 1026, 36 L. R. A. [N. S.] 1211). 

This case is much stronger, for here the application was accepted, the 
policy was issued and was sent to the defendant’s agent for delivery. He 
gave notice of its possession to the assured. who, asked for its delivery, 
and offered to pay the premium, and the failure to deliver was caused by 
the unreasonable delay of the agent, who should have delivered it, or at 
least the jury should have been permitted to find as a fact upon the evi- 
dence whether the delay was unreasonable or not. 

In the very recent case of Insurance Co. v. Phillips, 113 S. E. 815, in 
which the opinion was filed September 26, 1922, the Court of Appeals of 
Georgia held: 

“The deposit by the insurer in the mails of a policy of life insurance 
directed to the local agent of the insurer for delivery to the insured, upon 
which the premium has been paid to and accepted by the insurer, amounts 
to an acceptance by the insurer of the application for insurance and a 
delivery of the policy to the insured,” and is “a binding contract of insur- 
ance,” and this is not defeated by the death of the insured before delivery 
of the policy, when at the time of the deposit of the policy in the mails 
he was alive and in good health, although he died before it was actually 
received by the local agent for delivery—citing 14 R. C. L. 899; 25 Cyc. 
718; 16 A. & E. (2d Ed.) 855; Joyce on Insurance (2d Ed.) § 90; Kilborn 
v. Ins. Co., 99 Minn. 176, 108 N. W. 861; Francis v. Ins. Co., 55 Or. 280, 
106 Pac. 323. 

To same purport, Hoke, J., in Waters v. Annuity Co., 144 N. C. 663, 
57 S. E. 437, 13 L. R. A. (N. S.) 805. 

The judgment of nonsuit should be set aside, and it must be submitted 
to the jury to pass upon the question whether upon the evidence there 
was unreasonable delay on the part of the defendant’s agent in the delivery 
of this policy to the assured. 

Reversed. 

Apams, J. (concurring). On June 1, 1921, William Adie English 
applied in writing to the defendant for a policy of insurance on his life in 
the sum of $3,000 payable to his estate, and agreed to pay therefor an 
annual premium of $84.33. His application contained these provisions: 

“T hereby agree that this application (parts 1 and 2) and the policy 
when issued, including a copy of this application annexed thereto, or in- 
dorsed thereon, shall constitute the entire contract between the parties 
hereto.” 

And, further: 

“That the policy hereto applied for shall not take effect unless and 
until it shall have been issued and delivered to me and the premiums thereon 
paid to the company or its authorized agent during my lifetime and in good 
health.” 
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The application was received by the defendant at its home office in 
Chattanooga on June 7, 1921, and was thereafter accepted; and on June 15 
the policy of insurance was sent by the defendant to its general agent at 
Burnsville, and by him to its local agent at Mars Hill. To deliver the policy 
and to collect the premium was a part of the local agent’s duties. The 
applicant “began to get sick” on July 1 or 2, and died July 14, 1921. The 
plaintiffs testified : 

“Mr. Buckner [the local agent who had the policy for delivery] come 
to my house on the 6th of July, 1921, and fetched the policy over there, 
which I think to be this same one, and told me it was for William Adie 
English; and he says, ‘I come to see you—some one has told me he is sick— 
and I have come to see you to know what we would do about this policy.’ 
‘Well,’ I says ‘Let’s go up and see Adie; I don’t think he is very sick.’ 
He said. ‘You go up and see Adie and get the money. and I will go to 
Asheville and see what they say up there about it.’ 

“Q. Did he say what he would do when he got to Asheville? A. He 
says, ‘I will bring you back the policy this evening; I won’t wait until 
morning. I will bring it back this evening,’ Then he says, ‘I ought to have 
delivered this policy some time ago. I have had this policy on hand some- 
thing like two weeks, or over.’ And he says, ‘I met William Adie English 
out on the John White Hill, hauling lumber, and he seemed to be in good 
health then. and I had a conversation with him about wanting to raise the 
policy from $3,000 to $5,000.’ And he says, ‘English says “Yes; I told Dr. 
Baird to have you change my application from $3,000 to $5,000”; and he 
says, ‘I can’t do it now, because your policy is done allowed, and I have 
got your policy, and I can’t do it now, but we will make another applica- 
tion on this same examination, and I will get you the other $2,000 on it. 
And William Adie English says, ‘All right; iet the one you have come 
ahead. Bring it on, I have got the money for you when you bring it.’ 
He stated that the policy came two weeks before the 6th day of July. He 
said he held up this policy on the ground that Mr. Hyder was getting up 
some in the same territory, and he wanted to make the visit with Mr. Hyder 
and he was looking for others that he had got in, too, and he wanted to 
make the same delivery with Mr. Hyder.” 

There was additional evidence tending to show that the applicant was 
ready, able, and willing to pay the premium. By the terms of the applica- 
tion the premium was to be paid when the policy was delivered. 

The plaintiff concedes that the contract of insurance was not to become 
effective until the policy was delivered and the premium collected, but he 
asserts that his cause of action does not arise from the breach of an 
executed contract of insurance, but from the defendant’s wrongful failure 
to deliver the policy after the application had been accepted and the policy 
had been duly signed, issued, and forwarded for delivery, and after the 
applicant while in good health had demanded its delivery. It is said that 
this is the very thing against which the defendant contracted. I think not. 
The parties contracted that the insurance should be in force when the 
policy was delivered and the premium paid; but surely this cannot be con- 
strued into an agreement that the defendant should be released from liability 
for negligently failing to do that which for value it had agreed to do. 
In my opinion the whole controversy should be determined by the con- 
tractual relation that existed between the parties after the policy had been 
received by the local agent and after the applicant had requested the agent 
to deliver it and had signified his readiness to pay the premium. What is 
the undisputed evidence as to this relation? (1) The intestate’s applica- 
tion had been accepted and the policy had been placed in the hands of the 
defendant's local agent; (2) it was the local agent’s duty to tender the 
policy and call for the premium; (3) the premium was to be paid when 
the policy was delivered; (4) while the policy was thus in the possession 
of the local agent, and while the applicant was in good health, he requested 
the agent to deliver the policy and was ready to pay the premium; (5) 
the local agent admitted on July 6 that he had held the policy for two 
weeks, and “ought to have delivered it some time ago.” 
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In my judgment the result was this: ‘The application was the intestate’s 
promise to pay the premium when the po‘ticy was issued and tendered to the 
applicant, for the premium was to be paid “cash on delivery.” The accept- 
ance of the application and the sending of the policy to the local agent was 
an agreement by the defendant that the policy should be tendered in a 
reasonable time if the applicant was in good health. When the agent re- 
ceived the policy and for two weeks afterwards, the applicant was in good 
health; he demanded the policy; he was ready to pay the premium; the 
defendant’s agent negligently failed to deliver the policy at a time when he 
should have delivered it. This the agent admits. So the situation was 
this: In effect the applicant said to the defendant: “I will pay you an 
annual premium of $84.33 if you will insure my life while I am in good 
health.” The defendant answered, “We accept your offer.” The evidence, 
then, presents the case of an offer and acceptance, or a promise for a 
promise, which is a sufficient consideration to support an agreement. Anson 
defines consideration to be something done, forborne, or suffered, or 
promised to be done, forborne, or suffered, by the promise in respect of 
the promise. Under these circumstances neither party had a legal right 
to withdraw from the agreement, and either would be liable in damages 
for disregarding it and committing a breach. True, an offer, unsupported 
by any consideration, may be withdrawn at any time before acceptance, but 
when an offer is accepted on the terms in which it is made before a valid 
revocation, the agreement becomes instantly binding on the parties, and 
neither party can subsequently recede from the agreement without the con- 
sent of the other. It should be borne in mind just here that the local 
agent’s duty was purely ministerial. The defendant has signified its accept- 
ance of the applicant’s offer by issuing the policy, and had thereby bound 
itself to execute its part of the agreement. Also it should be remembered 
that the intestate insisted upon the defendant’s performance. If the defend- 
ant when the demand was made had positively refused to deliver the policy 
at any time, it would evidently have been liable to the intestate, the evidence 
showing that he was then in good health and ready and able to pay the 
premium; and none the less is the defendant liable if its agent unreasonably 
delayed to comply with the demand and abide by its agreement. The result 
is the same whether the action he considered as a suit to hold the defendant 
liable for damages caused by its agent’s negligence or a suit to hold it to 
the liability it‘would have incurred if the agent had not been negligent. 


It is insisted that the agent would have delivered the policy but for the 
applicant’s sickness and death, and that there was no obligation resting 
upon him to deliver it at any particular time. The contract, it is true, 
specified no definite time within which the policy should be delivered, but 
the law imposed upon the defendant the duty to see that it was delivered 
in a reasonable time after the intestate demanded it. The local agent was 
not the agent of the applicant, but of the defendant, by whom he was em- 
ployed for the purpose of delivering policies and collecting’ premiums. The 
crucial point in the case is whether the intestate was wrongfully denied 
possession of the policy, and thereby deprived of insurance to which he 
was justly and legally entitled. If the agent had the right to postpone the 
delivery for two weeks, why not for 2 months or for 12, and in this way 
to abrogate the agreement? He admitted substantially that his carelessness 
defeated the insurance. 


After considering the questions involved in the light of principles which 
in my judgment are sustained by the authorities, I am convinced that a new 
trial should be granted and the jury permitted to find from the evidence 
whether the intestate while in good health requested the agent to deliver 
the policy, and whether he was ready, able, and willing at that time to pay 
the premium, and, if, so, whether the agent, carelessly disregarding the 
applicant’s rights, failed to deliver the policy within a reasonable time 
thereafter. 

The defendant introduced no evidence. The motion to dismiss the 
action as in case of nonsuit was allowed. I have treated the cuestion pre- 
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sented as if the circumstances which the evidence tends to establish were 
formally admitted. Upon consideration of all the evidence which may be 
offered at the trial the jury may find the facts to be otherwise, but with 
these matters we are not concerned. 


Watker, J. I concur in the opinion of the court, as written by the 
Chief Justice, and also in that of Justice Adams, not discerning any sub- 
stantial difference between them. 

Under ordinary circumstances the premium must first be paid and the 
policy delivered before the latter can take effect—that may readily be con- 
ceded. But the question here is quite different. The company promised to 
deliver the policy promptly, so that it would take effect, and be available 
to the beneficiary, when the applicant should die, and it made full prepara- 
tion to do so, giving its agent orders to deliver it, which he failed to obey, 
as it was not personally convenient to do so, because he thought he might 
save some time and effort if he should wait for an accumulation of policies 
to be delivered. It was entirely owing to this default of its agent, whose 
bounden duty it was to deliver the policy, that it was not delivered and the 
premium paid when the applicant was in perfectly good health. It was 
the duty of the company to deliver the policy, and it was notified that the 
applicant was fully ready, willing, and able to pay the premium and receive 
the policy, and this duty it failed to perform, whereby damage has resulted 
to the beneficiary, and a cause, and right of action, has accrued to the 
plaintiff, by reason of this neglect and default of the company, through its 
agent. The company had the right to employ an agent to assist it in 
performing its duty, but it is responsible for his neglect, or default, and 
must answer over for it, to those entitled to receive the money on the 
policy if it had been properly delivered and was in force at the time of 
the applicant’s death. Respondeat superior is the maxim which fixes this 
liability. It is a plain case of a default by the agent, rendering the prin- 
cipal answerable for the wrong. 

Stacy, J. (dissenting). The parties have deliberately contracted against 
the very contingency which has happened here. In the written application, 
signed by the plaintiff’s intestate, appear the following stipulations : 

“(1) I hereby agree that this application (parts 1 and 2) and the 
policy when issued including a cony of this application annexed thereto, 
or indorsed thereon, shall constitute the entire contract between the parties 
hereto. 

“(2) That the policy hereby applied for shall not take effect unless 
and until it shall have been issued and delivered to me and the premium 
thereon paid to the company, or its authorized agent, during my lifetime 
and good health.” 

It is conceded that, under this second provision, no contract of in- 
surance was ever effected. Plaintiffs intestate was never under any binding 
obligation to accept the insurance. He was at liberty to revoke his appli- 
cation and to reject the policy at any time prior to its delivery or tender 
thereof. In ~ judgment, the plaintiff is not entitled to recover. Ray v. 
Ins. Co., 126 N. C. 166, 35 S. E. 246. See, also, Roe x. Ins. Asso., 137 
Towa, 696, 115 N. W. 500, 17 L. R. A. (N. S.) 1144, and note; National 
Union Fire Ins. Co. v. School District, 122 Ark, 179, 182 S. W. 547, 
L. R. A. 1916D, 238; Meyer v. Central States Life Ins. Co., 103 Neb. 
640, 173 N. W. 578; Bradley, Adm’r, v. Fed. Life Ins. ‘Co., 295 Ill. 381, 
129 N, E. 171, 15 A. L. R. 1021. 


The plaintiff's intestate elected to enter into this very kind of an 
agreement, and there is a well-known distinction between obligations im- 
posed by law and those created by express contract. Where the rights 
of the parties are fixed by agreement, the law will uphold such rights. 
Clancy v. Overman, 18 N. C. 402. Suppose it had been stipulated, in 
the present application, that the insurance applied for should not take 
effect until 60 days thereafter, and then only upon condition of the appli- 
cant’s continued good health. Clearly the insurance company would have 
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incurred no liability had the applicant died during the 60-day period. What 
is the difference between the supposed case and the case at bar? It was 
agreed that the policy should not take effect unless and until it was issued 
and delivered and the premium paid thereon during the lifetime and good 
health of the applicant. The condition upon which the contract of insur- 
ance was to take effect never occurred; hence no insurance was ever 
effected. This much is conceded, but it is said that the policy could 
have been delivered before the applicant’s sickness and death, and that 
it was the duty of the agent to do so. The defendant replies to this 
by saying that the agent would have delivered the policy but for the 
applicant's sickness and death, and that there was no obligation rest- 
ing upon him to deliver it at any particular time. Both the applicant and 
the agent, with knowledge of the provisions of the contract, were simply 
waiting a convenient time for its delivery, when the applicant's sickness 
and death prevented the consummation of the contract. The defendant 
has breached no legal duty which is owed to the plaintiff, and for which 
an action in tort may be maintained. See note, 9 Ann. Cas. p. 225, 


I have examined every authority cited in the opinion of the court, and 
many more, but I am unable to find any decision to sustain a recovery 
upon facts similar to those now before us. It will be observed that in 
those cases recognizing a right of recovery, in an action of tort, for 
negligent delay in passing upon the application, or failing for an unreason- 
able length of time to forward application with medical report for 
acceptance or rejection, an advance premium was paid by the applicant, 
or notes given therefor, and the insurance company was therefore under 
a legal obligation to act promptly and without any unreasonable delay. 
The applicant, after paying the first premium, had a right to rely upon 
the assurance that his application would be accepted, or that he would be 
promptly notified in case of its rejection. Butt this is not our case. Plain- 
tiff’s intestate knew that the insurance was not to become effective until 
the policy was delivered and the premium paid by him. The very last 
case cited in the opinion of the court, Waters v. Annuity Co., 144 N. C. 
663, 57 S. E. 437, 13 L. R. A. (N. S.) 805, calls attention to this dis- 
tinction : 

“Accordingly, a binding acceptance can be, and frequently is, indicated 
by the mailing of a letter in due course containing an unconditional 
acceptance, or by sending a policy to an: agent with instructions for un- 
conditional delivery, where there is no contravening stipulation in the con- 
tract itself.” (Italics added.) 

Here, there was a contravening stipulation in the contract. And speak- 
ing to the importance of this provision in Ray v. Ins. Co., 126 N. C. 169, 
35 S. E. 247, Faircloth, C. J., used the following language: 

“So we have an agreement with an important provision or condition 
attached, fixing an event on the happening of which the contract shall 
become operative. Of course the minds of the contracting parties met as 
effectually on this provision as on any other part. This proposition was 
made by the applicant and accepted by the defendant. How is the applicant 
to escape the force of this provision? The proviso is not unreasonable. 
There is nothing in it illegal, nor does it contravene any feature of public 
policy. The proviso or condition is important to both parties. The appli- 
cant wants certainty and desires*a certain day, when the agreement becomes 
absolute, and is stripped of all doubt. The defendant wants protection 
against unforeseen trouble that may arise after approval of the application 
and before delivery of the policy. A change of habits and impairment 
of health may intervene, and misrepresentations in the application may 
be discovered. These possibilities are understood by the parties, and they 
would make the subject unfit for insurance. Against these, the proviso 
affords protection; and to remove all doubt, it is provided that, until the 
policy is delivered, there is no insurance in force.” 
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To like effect is the decision in Ross v. Ins. Co., 124 N. C. 395, 32 
S. E. 733. 

One further observation and I am done. The following is taken from 
the opinion of the court: 

“The defendant had a form of receipt attached to its application for 
advance payment of premium, and it was stipulated therein that the insur- 
ance was effective from the date of the approval of the application from 
the defendant’s medical director. The agent elected to waive the advance 
payment on the premium, and stated that the premium was to be paid on 
delivery of the policy. The defendant accepted the application, and issued 
its policy with knowledge of the waiver and stipulation. That is, it agreed 
that the insurance was to be effective from the date of the approval of the 
application by its medical director, but that the premium need not be paid 
until the policy was delivered.” 

If this be the law, why is not the plaintiff entitled to recover on the 
policy? The court is here talking about a blank form of receipt that was 
never filled out. The applicant had the option and the election to make an 
advance payment of premium with the application so that the insurance 
would be effective from the date of approval of the application by the 
defendant’s medical director, but this was not done in the instant case. 
Plaintiff’s intestate elected not to make any advance payment of premium, 
and elected not to apply for a policy effective from the date of appreval 
of the application by the defendant’s medical director, but he elected to 
make application for insurance with the provision that the premium was 
not to be paid until the policy was delivered and the premium paid by him 
during his lifetime and in good health. There certainly was no waiver of 
any payment of any premium by the agent of the company or by the com- 
pany itself. The plaintiff's intestate elected not to make any advance 
payment, as he had the option and the right to do, but he voluntarily chose 
and elected the other kind of insurance on which the premium was payable 
on delivery of the policy, and on which date the policy was to become 
effective. 

I think the judgment of non-suit should be upheld. The policy was 
never delivered; no premium was ever paid; it would be unjust and in- 
equitable, under the facts and circumstances of this case, to permit a 
recovery against the insurance company. 

>< 


NATIONAL LIFE INS. CO. v. GRADY. (No. 225.) 
(Supreme Court of North Carolina. May 2, 1923.) 
117 Southeastern Reporter, 289. 

1. INSURANCE—DELIVERY OF POLICY WITHOUT QUALIFICA- 
TION ON PAYMENT OF FIRST PREMIUM CONCLUSIVE AS 
TO DELIVERY DURING INSURED’S GOOD HEALTH. 

Where, on payment of a first premium, a policy is delivered without 
qualification, there is a completed contract of insurance, and the parties 
thereto are concluded as to a delivery of the policy during the good health 
of insured except in case of fraud. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

2. INSURANCE—KNOWLEDGE OF AGENT IN SCOPE OF POW- 
ERS INTRUSTED IMPUTED TO INSURER. 

In the absence of fraud or collusion between the insured and the agent, 
knowledge of the agent, when acting within the scope of the powers in- 
trusted to him, will be imputed to the insurer, though a direct stipulation to 
the contrary appears in the policy or application. 

(For other cases, see Insurance, Dec. Dig. § 95.) 

Appeal from Superior Court, Duplin County; Calvert, Judge. 

Action by the National Life Insurance Company against A. D. Grady, 
administrator of N. B. Grady, deceased. Judgment for defendant, and 
plaintiff appeals. Affirmed. 
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The action is to cancel an insurance policy of $2,000, on the life of 
defendant’s intestate, issued and delivered in 1920, on the ground that at 
the time of said delivery the intestate was not in good health, in breach of 
a stipulation of the kind appearing in the application, and which purported 
to be a part of the contract of insurance. Defendant answered, asserting 
the validity of the policy and demanding judgment for amount of same. 
On the trial plaintiff, among other things, put in evidence the contract 
purporting to bear date September 1, 1920, insuring the life of intestate in 
the sum of $2,000, issued in consideration of the application therefor and 
the payment of a premium of $60.22 on delivery and of a like sum on or 
before the Ist of September in every year during the life of the insured, 
etc. Said policy further contained stipulations as follows: 

“Policy the Entire Contract—This policy and its application, which 
is made a part hereof and a copy of which is hereon indorsed, together 
with general provisions contained on the reverse of this page, which are 
hereby made a part of this policy, as fully as if they were recited at 
length over the signatures hereunto affixed, constitute the entire contract 
between the parties.” 

And further: 

“Alterations—No one except the president, a vice president, secretary 
or actuary of the company, has power, in behalf of the company, to make 
or modify this policy, to extend the time for paying any premium, to 
waive any forfeiture, or to bind the company by making any promises 
or by accepting any representation or information not contained in the 
application for this policy. These powers will not be delegated.” 

And in the application, made a part of the policy and attached thereto, 
appears the following: 

“I hereby agree that this application and the answers made to the 
medical examination and the policy applied for shall constitute the entire 
contract between the parties thereto. 

“{Signed] Needham Bryant Grady.” 

“I hereby certify that I have read all statements and answers in this 
application (Forms A and B), and agree, on behalf of myself and of any 
person who shall have or claim any interest in any contract issued there- 
under: That no material circumstances or information has been withheld 
or omitted touching my past and present state of health and habits of life, 
and that said statements and answers, together with this declaration as 
well as those made to the company’s medical examiner, are complete and 
true and shall be the basis of the policy hereby applied for; that there 
shall be no contract of insurance until a policy shall have been issued 
and delivered to me and the premium thereon paid to the company or its 
authorized agent, during my lifetime and good health. [Signed] Needham 
Bryant Grady.” 

There were also facts in evidence tending to show that the intestate 
living about 12 miles from Warsaw, N. C., held a policy of $1,000 in 
plaintiff company; that in latter part of 1920, and on application for a 
second policy for $2,000 in the company, same was passed upon favorably 
and the policy for said amount, the subject of this controversy, sent to the 
local agent, J. D. Brown, resident in Warsaw, N. C., for delivery on pay- 
ment of the premium, etc.; that intestate not being presently able to pay, 
an indulgence was allowed, the local agent retaining the policy; that on 
Monday, October 25, 1920, the intestate was in the town of Warsaw, saw 
the local agent who requested him to take up his policy, but further 
indulgence was asked for and allowed, intestate saying that he had to 
take up some notes at the bank and it was not presently convenient to pay. 
It appeared further from evidence of defendant that at second meeting 
in Warsaw, intestate complained of not being well, and that fact was 
made known to the local agent. The facts in evidence further tended to 
show that on his return home, October 25th, intestate became gradually 
worse from day to day and died late afternoon Thursday, October 28th; 
that the attending physicians seemed to be perplexed by the symptoms 
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of the case, but the disease was finally diagnosed as influenza. There were 
evidence to the effect further that on Monday, October 26th, the local 
agent having received a letter from H. M. Humphrey, state manager, to 
— effect, wrote to intestate addressed to his home office, in terms as 
ollows: 


“Mr. N. B, Grady, Kenansville, N, C—Dear Sir: Mr. H. M. Hum- 
phrey, state manager, writes me that the 45 days he gave you to take up 
the policy has expired so please call by and get same as he writes me that 
I will have to return the policy unless you take it at once. 

“Very truly yours, 
“(Signed] J. D. Brown.” 

That the letter was received in afternoon 27th, and early on morning 
of 2&th intestate sent the money for the policy by a neighbor, Mr. Tilden 
Summerlin, who testified that he took the premium money to Warsaw early 
Thursday morning and told Mr. Brown that Mr. Grady had sent him to 
get the policy, paid him the premium, $60.22, and Mr. Brown handed him 
the policy; that he could not say whether just before or just after, but 
about the time he handed me the policy, he asked how Needham was (the 
intestate), and witness replied that he was very sick. On cross-examina- 
tion he said he could not swear whether Brown heard him or not. There” 
was supporting evidence for defendant tending to show that the agent 
knew of ‘his condition. The agent, J. D. Brown, testifying for plaintiff, 
stated, among other things, that he did not see intestate on Monday, 25th, 
and that neither then nor on Thursday when the policy was delivered, or 
any other time, was he made aware of the sickness of the intestate. This 
opposing evidence was submitted to the jury, and under the charge of his 
honor they have accepted defendant’s version; he having instructed the 
jury, in effect, that if at the time J. D. Brown delivered the policy and 
received the premium he knew the intestate was sick, this would be a 
waiver of the stipulation “that there should be no contract of insurance 
until the policy shall haye been delivered during the lifetime of the insured 
and while he was in good health,’ etc. The cause was submitted and 
verdict rendered on the following issue: 

“Is the plaintiff entitled to the cancellation and return of the policy 
for $2,000.00 on the life of the deceased, N. B. Grady? Answer: No.” 

Judgment for the amount of the policy, and plajntiff excepted and 
appealed. 

E. M. Land, of Goldsboro, and H. D. Williams, of Kenansville, for 
appellant. 

Stevens, Beasley & Stevens, of Warsaw, and Duffy & Day, of Jack- 
sonville, for appellee. 

Hoke, J. [1] The authorities on the subject in this jurisdiction are 
to the effect that where, on payment of the first premium, a policy is deliv- 
ered without qualification, there is a completed contract of insurance, and 
the parties thereto are concluded as to a delivery of the policy during the 
good health of the insured, except in case of fraud. These decisions pro- 
ceed upon and approve the position that the clause in the application, made 
a part of the policy, and stipulating that there shall be no contract of insur- 
ance except on delivery in good health, is executory in its nature, authoriz- 
ing the company to withhold the policy in case the insured shall be taken 
ill before delivery, but where the policy has been finally delivered the com- 
pany is concluded on this and other stipulations of like kind, except, as 
stated, where there has been fraud on the part of the insured, or those 
representing him in the transaction. Trust Co. v. Insurance Co., 173 N. C. 
558-563, 92 S. E. 706; Rayburn v. Casualty Co., 138 N. C. 379, 50 S. E. 
762, 107 Am. St. Rep. 548; Grier v. Insurance Co., 13Z N. C. 546, 44 S. E. 
28; Ray v. Insurance Co., 126 N. C. 166, 35 S. E. 246; Kendrick v. Insur- 
ance Co., 124 N. C. 315, 32 S. E. 728, 70 Am. St. Rep. 592. In Trust Co. 
v. Insurance Company, Associate Justice Allen, delivering the opinion, 
and in reference to the subject, said: 

“Nor do we agree to the position that the defendant can avail itself 
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of the plea that the insured was not in good health at the time of the 
delivery of the policy, and that for this reason, under the terms of the 
policy the contract never became operative. 

“Tf any length of time elapses between the making of the application 
and the issuing of the policy it is the duty of the defendant to make inquiry 
when the policy is delivered as to the condition of the health of the in- 
sured; and if it fails to do so, the delivery is conclusive against the defend- 
ant as to the completion of the contract. 

“It was so decided in Grier v. Ins. Co., 132 N. C. 546, in which the 
court said: 

“*When the policy is not only issued, but delivered, its delivery (in the 
absence of fraud) is conclusive that the contract is completed (Ray v. 
Ins. Co., 126 N. C. 166), and it is an acknowledgment of payment during 
continuance in good health. If the agent had not delivered the policy, 
whether the circumstances would have justified the withholding of the 
delivery so as to release the company from responsibility is not a matter 
before us. He did deliver it, and with full opportunity to see the insured 
and with a suggestion that he do so, and there is no allegation of fraud 
and collusion, as in Sprinkle v. Indemnity Co., 124 N. C. 405. The delivery 
of the policy closed the contract like the delivery of any other deed, and 
the preliminary provisions of the application for withholding thereof 
ceased to be of any force. In Kendrick’s case, supra, the money was not 
paid till after a lingering illness and on the very day of the death, and 
then by a friend; but it was held that the delivery of the policy was con- 
clusive as to the contract being complete. 

“‘Numerous authorities can be cited in support of what is here said, 
but the matter has been sufficiently elaborated in Kendrick v. Ins. Co., 124 
N. C. 315: 70 Am. St. Rep. 592. To same purport, Life Ass’n v. Lindley 
(Texas) 68 S. W. 695; Indemnity Ass’n v. Grogan (Ky.) 52 S. W. 959; 
Ins. Co. v. Koehlar, 63 Ill. App. 188; Ins. Co. v. Schlink, 175 Ill. 284; 
Ins. Co. v. Quinn, 41 N. Y. Supp. 1060; McElroy v. Ins. Co., 94 Fed. 990. 
In Life Ass’n v. Dindley and Indemnity Co. v. Grogan the facts were 
identical almost with those in this case. . . The actual delivery of 
the policy concludes the contract, in the absence of. fraud.’” 


In Grier v. Ins. Co., and in Ray v. Ins. Co., it was held that— 

When the “policy of insurance is delivered, its delivery, in the absence 
of fraud, is conclusive that the contract is completed and is an acknowl- 
edgment that the premium was paid during the good health of the insured.” 

And ‘a present Chief Justice, delivering the opinion in the Grier 
Case, said: 

“The provision in the application that the contract shall not take effect 
until the first premium shall have been paid, during the applicant’s contin- 
uance in good health, is only a provisional agreement authorizing the com- 
pany to withhold the delivery of the policy until such payment in good 
health; but when the company actually delivers the policy, then it is 
estopped, in the absence always of fraud, to assert that its solemn contract 
is void either on account of nonpayment of premium or of ill health, 
which stipulations were asserted in the application as conditions to excuse 
it from such delivery, and are not grounds to invalidate the policy after 
it has been delivered.” 


[2] Another principle recognized in this jurisdiction and pertinent to 
the inquiry is that, in the absence of fraud or collusion between the insured 
and the agent, the knowledge of the agent when acting within the scope 
of the powers intrusted to him will be imputed to the company, though a 
direct stipulation to the contrary appears in the policy or the application 
for the same. Gardner v. Ins. Co., 163 N. C. 367, 79 S. E. 806, 48 L. R. A. 
(N. S.) 714, Ann. Cas. 1915B, 652; Fishblate v. Fidelity Co., 140 N. C. 
589, 53 S. E. 354; Grabbs v. Ins. Co., 125 N. C. 389, 34 S. E. 503; Follette 
v. Accident Ass’n, 110 N. C. 378, 14 S. E. 923, 15 L. R. A. 668, 28 Am. 
St. Rep. 693; Connecticut Indemnity Ass’n v. Grogan’s Adm’r (Ky.) 52 
S. W. 959; McElroy v. British America Assur. Co., 94 Fed. 990, 36 C. C. 
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A. 615; Northwestern Life Ass’n v. Findley et al., 29 Tex. Civ. App. 494, 
68 S. W. 695; Germania Life Ins. Co. v. Koehler, 63 Ill. App. 188. In 
Fishblate’s Case, supra, the court in speaking to the question said: 

“We are not inadvertent to the clause in the policy which provides 
that ‘no notice or knowledge of the agent or any other person shall be 
held to effect a waiver or change in this contract or any part of it’... 
The effect of a clause of this kind has been very much discussed in the 
courts, and there is high authority for the position that to ignore such a 
stipulation would be to place an undue limitation on the right of contract, 
and to threaten the sanctity of written instruments by breaking down the 
rule that such contracts cannot be changed or varied by parol. But we 
think the great weight of authority, certainly in the State courts, favors 
the position that a clause of this character is ineffective for the purpose 
designed and that an insurance company shall not appoint an agent, use his 
services, accept the results of his work, and repudiate this essential and 
inherent feature of the law of agency, that a knowledge of the agent is 
the knowledge of the company.” 

A proper application of these principles to the facts presented is in 
favor of defendant’s recovery on the policy. There is no suggestion of 
any collusion between the agent and the insured, nor is there any allega- 
tion or evidence tending to show fraud or any concealment from which 
fraud might be inferred; on the contrary, it appears, and under the charge 
of his honor the jury has necessarily found, that no payment of the 
premium there was unqualified delivery of the policy, the agent at the time 
having knowledge or notice of the conditions presented. 

There is no error, and the judgment for defendant is affirmed. 


No error. 


UNDERWOOD v. STATE LIFE INS. CO. (No. 290.) 
(Supreme Court of North Carolina. June 8, 1923.) 
117 Southeastern Reporter, 790. 


1, INSURANCE—POLICY SUSCEPTIBLE OF TWO INTERPRETA- 

TIONS CONSTRUED MOST FAVORABLY TO ASSURED. 

If an insurance policy and notes given in connection therewith are rea- 
sonably susceptible of two interpretations, the one more favorable to as- 
sured will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2 INSURANCE — POLICY HELD IN EFFECT AFTER NONPAY- 
MENT OF PREMIUM NOTES FOR EXTENDED INSURANCE 
PERIOD AS REDUCED BY APPLICATION OF RESERVE 
VALUE TO PAYMENT OF EARNED PREMIUM. 

Where insurance policies gave options of extended insurance for a spe- 
cified period after payment of two annual premiums, and insured, after pay- 
ing two premiums, executed notes in the amounts of the third premiums, 
containing provisions that they were not given in payment thereof, that 
nonpayment of the notes or any extension thereof at maturity should lapse 
the policy, whereupon the proportionate parts of fhe premiums should be- 
come due, and “that the company may charge the proportionate part of this 
note or any extension thereof that may be due as above provided” against 
the reserve value of the policy, any extended insurance value to be reduced 
accordingly, the policies remained in effect, after nonpayment of the notes 
on the date to which the time for payment was extended, for the extended 
insurance period, as reduced by application of the reserve value to payment 
of the earned premium. 

(For other cases, see Insurance Dec. Dig. § 367[1].) 
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3. APPEAL AND ERROR—INVALIDITY OF PROVISIONS OF PRE- 
MIUM NOTES AS AGAINST INSURED NOT CONSIDERED 
ON APPEAL FROM JUDGMENT FOR BENEFICIARY ON 
PLEADINGS WHERE SHE IS ENTITLED TO RECOVER ON 
ANOTHER GROUND. i. 

Whether certain provisions of premium notes are invalid as against 
assured because not submitted to and approved by the Insurance Commis- 
sioner, etc., as required by C. S. § 6312, need not be considered, on appeal 
from a judgment for the beneficiary on the pleadings in her action on the 
policy, where she is entitled to recover on another ground, as the facts may 
not be sufficiently disclosed by the pleadings. 

(For other cases, see Appeal and Error, Dec. Dig. § 843[2].) 

Adams, J., dissenting. 

Appeal from Superior Court, Cumberland County; Devin, Judge 

Action by Annie K. Underwood against the State Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 

J. M. Broughton, of Raleigh, for appellant. 

Bullard & Springfield, of Fayetteville, for appellee. 

Stacy, J. The essential facts of this case are as follows: 

(1) On March 11, 1919, the defendant issued upon the life of John 
Underwood two policies of life insurance, No 225378 for $3,500, and No. 
225379 for $1,500; the plaintiff, wife of assured, being named as beneficiary 
in both policies. On each-of these policies two full annual premiums 
were paid. 

(2) -When the third annual premiums became due, on March 11, 1921, 
the assured did not pay said premiums, but executed in respect to said 
policies two “premium notes,” one in the amount of the annual premium 
due in advance on policy No. 225378, to wit, $149.24, and the other in the 
amount of the annual premium due in advance on policy No. 225379, to wit, 
$63.96, with each note containing the following stipulation: 

“T understand and hereby agree that neither this note, nor any exten- 
sion thereof, is given or accepted as a payment of said premium. And I 
agree that the non-payment of this note, or any extension thereof at 
maturity, shall ipso facto lapse said policy, and there will be due the pro- 
portionate part of said premium (with interest, less any payments made 
on said premium) that the time from the date to the maturity of this 
note, or any extension thereof, bears to the whole time covered by said 
premium. I also agree that, upon non-payment of this note, or any ex- 
tension thereof, if said policy should have any reserve value, the company 
may charge the proportionate part of this note or any extension thereof 
that may be due as above provided against such reserve value, and any 
extended insurance value it may have shall be accordingly reduced.” 

(3) Both notes were to be paid within six months, but the maturity 
date of each was subsequently extended to January 26, 1922. Neither of 
said notes, nor any part of the earned premium on either policy, was paid 
at that time. 

(4) In each of said policies there is a provision for certain non-for- 
feiture options, available after two full premiums shall have been paid 
(the policy being then in force, and there being no indebtedness against 
the same; and, under the said nonforfeiture options, it is provided that, 
if full premiums shall have been paid for two years, the assured shall 
have as the first option, extended insurance to the extent of one year and 
128 days. Such extended insurance is nonparticipating, and not renewable 
except upon satisfactory physical examination. 

(5) The assured did not borrow any money from the defendant, and 
there was no indebtedness against the policies, unless said “premium notes” 
are to be considered as such. 

(6) Upon the non-payment of the note given in connection with policy 
No. 225378 at its extended maturity date, there being due at that time the 
sum of $135.26 as the earned premium on said policy, the defendant notified 
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the assured that the said policy had lapsed; and, in accordance with the 
provisions of the note, given in connection therewith, the entire reserve 
value of the policy, amounting to the sum of $92.75, had been credited upon 
the earned premium then due, leaving a balance of $42.51 still due on said 
earned premium. And upon the non-payment of the note given in connection 
with policy No. 225379 at its extended maturity date, there being due at 
that time the sum of $52.96 as the earned premium on said policy, the 
defendant notified the assured that the said policy had lapsed, and, in 
accordance with the provisions of the note, given in connection therewith, 
the entire reserve value of the policy, amounting to the sum of $39.75, had 
been credited upon the earned premium then due, leaving a balance of 
$13.21 still due on said earned premium. 

(7) The assured died May 5, 1922, before the expiration of the period 
of extended insurance under the first option above mentioned. 

(8) Demand for payment of each of the policies having been made 
and refused, the beneficiary thereunder, plaintiff herein, filed suit to enforce 
collection. 

Judgment on the pleadings in favor of plaintiff, and defendant appealed. 

{1] The uniform rule of construction with respect to insurance policies 
and notes given in connection therewith is that, if they are reasonably 
susceptib'e of two interpretations, the one more favorable to the assured 
will be adopted, 

“The policy having been prepared by the insurers, it should be con- 
strued most strongly against them.” Bank v. Ins, Co., 95 U. S. 673, 24 L. 
Ed. 563. 

“The tenets established for the guidance of courts in such matters are 
well understood, and no one is better established than that in all cases the 
policy must be liberally construed in favor of the assured, so as not to 
defeat, without a plain necessity, his claim for indemnity. And when the 
words used may, without violence, be given two interpretations, that which 
will sustain the claim and cover the loss should be adopted.” Deemer, J., 
in Goodwin vy. Assurance Society, 97 Iowa, 226, 66 N. W. 157, 32 L. R. A. 
473, 59 Am, St. Rep. 411. 

In Bray v. Ins. Co., 139 N. C. 390, 51 S. E. 922, the same rule is stated 
by Walker, J., as follows: 

“If the clause in question is ambiguously worded, so that there is an 
uncertainty as to its right interpretation, or if for any reason there is doubt 
in our minds concerning its true meaning, we should construe it rather 
against the defendant. who was its author, than against the plaintiffs, and 
any such doubt should be resolved in favor of the latter, giving, of course, 
legal effect to the intention, if it can be ascertained, although it may have 
been imperfectly or obscurely expressed. . . . This is the rule to be 
adopted for our guidance in all such cases, and one reason, at least, for 
it is that the company has had the time and opportunity, with a view 
to its own interests, to make clear its meaning, by selecting with care and 
precision language fit to convey it, and, if it has failed to do so, the con- 
sequences of its failure should not even be shared by the assured, so as 
to deprive him of the benefit of the contract, as one of indemnity for his 
loss”—citing Grabbs v. Ins. Co., 125 N. C. 389, 34 S. E. 503. 

To like effect are the following cases: Trust ‘Co, v. Ins. Co., 173 
N. C. 558. 92 S. E. 706: Jones v. Casualty Co., 140 N. C. 262, 52 S. E. 
578, 5 L. R. A. (N. S.) 932, 111 Am. St. Rep. 843; Rayburn v. Casualty 
Co., 138 N. C. 379, 50 S. E. 762, 107 Am. St. Rep. 548; Kendrick v. Ins. 
Co.. 124 N. C. 315, 32 S. E. 728, 70 Am. St. Rep. 592, and authorities 
there cited. 

'2] Applying this principle of construction to the instruments before 
us, we are of opinion that the judgment in favor of plaintiff should be 
upheld. 

It is conceded that, if the assured had simply failed to pay the third 
premiums when they became due, and not executed the notes in question, 
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both policies would have been in force at the time of his death, under and 
by virtue of the automatic option of extended insurance as provided for 
in each policy. But it is contended that the execution of the notes above 
mentioned has worked a forfeiture of both policies, and that the plaintiff 
is entitled to take nothing by this action. In dealing with this contention, 
for convenience, let us consider the policies separately. It is easier to 
speak of them singly, and what is said in regard to one will apply equally 
to the other. 

Suppose the reserve value of policy No. 225378 on January 26, 1922, 
the extended maturity date of the note in question, had been exactly $135.26, 
the amount of the then earned premium. Why would not the extended 
insurance value of the policy be the same as’ it was on March 11, 1921, to 
wit, one year and 128 days? It will be observed that the taking of this 
amount of money out of one pocket of the insurance company and putting 
it back into another did not have the effect of exercising for the assured, 
the option of surrendering the policy and taking its reserve value in cash; 
for it is provided that this shall only have the effect of a proportional re- 
duction in its extended insurance value. In this respect the case is unlike 
Sexton v. Ins. Co., 160 N. C. 598, 76 S. E. 535, and 152 N. C. 142, 72 
S. E. 863, because there the policy was to become “null and void,” subject 
only to its non-forfeiture provisions, upon failure to pay the premium note, 
and the cash reserve had been pledged'to secure the repayment of money 
borrowed. See last paragraph of option, 160 N. C. 600, 76 S. E. 535. The 
present note is not collectible, and never has been. Only the fractional 
part of the annual premium is what is due and payable, and this has been 
satisfied in part. The policy was not lapsed until January 26, 1922. But, 
as the reserve value of the policy at that time was sufficient to pay only 
92.75/135.26, or 68.57 per cent. of the then earned premium, the extended 
insurance value is to be reduced 31.43 per cent. which leaves an extended 
insurance value of 338 days from the date the policy was allowed to lapse. 
The assured died May 5, 1922, well within this time. Likewise the reserve 
value of policy No. 225379 on January 26, 1922, being sufficient to pay 
only 39.75/52.96, or 75.05 per cent. of the then earned premium, the ex- 
tended insurance value of one year and 128 days would be reduced 24.95 
per cent., leaving an extended insurance value of one year and 5 days from 
the date the policy was allowed to lapse. 

The case of Insurance Co, v. Tyler, 147 Ga. 287, 93 S. E. 415, is 
distinguishable in that in said case the parties agreed to extend the time 
of payment of premium, maintaining the policy in full force in the mean- 
time, and, when paid, receipt was to be issued as if the premium had been 
duly paid in the first instance. There the company issued a receipt for 
the note, stating that such were its conditions; but not so here. It is agreed 
that each note in the present case is not given or accepted as a payment 
of the premium, and, in the event of its non-payment at maturity, the note 
is not collectible, but something else, to wit, the then earned portion of 
the annual premium on each policy. If this be paid, clearly the life of the 
policy in each instance is brought up to that date with its full extended 
insurance value; but, if paid only in part, with the reserve value of the 
poticy, its extended insurance value is to be reduced accordingly. 


The contention of the defendant that the appropriation of the reserve 
wipes out each policy in toto overlooks the fact that this very reserve is 
used to pay, not the note given in connection therewith, but a part of the 
then earned premium on said policy. By the same token that the use of 
the reserve is said to cancel the policy the payment of the then earned 
premium, in whole or in part, brings it back to life with the option of 
extended insurance, unimpaired or ratably reduced, as the case may be. 
The defendant ought not to be allowed to switch reserve to premium in 
such a manner as to defeat the plaintiff’s claim for indemnity. Nothing 
short of clear necessity should drive us to this conclusion; for to take the 
policy reserve in each instance, and credit this amount .on the earned pre- 
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mum then due on said policy, and still say that you have nothing, smacks 
of legerdemain. If it be true that in each case the note was not “given 
or accepted as a payment of said premium,” and the policy reserve, as 
contended by the defendant, is to be applied to the payment of the note, 
and not to the premium, a different result might follow. But such is not 
the condition of the bond when construed in the more favorable light 
for the assured. 14 R. C. L. 926. 

In reply to the contention that the last sentence in the note we are 
now considering apparently runs counter to this position, it may be said 
that the present construction is supported by the two sentences next imme- 
diately preceding the last one, and that the use of the words “as above pro- 
vided” in the last sentence should be held to overbalance the contrary con- 
struction as contended for by the defendant. Under the seemingly ambigu- 
ous provisions of the notes in question, the defendant should not be allowed 
“to have its cake and eat it, too.” Arnold v. Ins, Co., 3 Ga. App. 685, 60 
S. E. 470; N. Y. Life Ins. Co. v. Van Meter’s Adm’r, 137 Ky. 4, 121 S. W. 
438, 136 Am. St. Rep. 282. What was said in Underwood v. Ins. Co., 177 
N. C. 333, 98 S. E. 832, touching the “blue notes” in that case, in no way 
conflicts with our present position, for there the notes were quite dif- 
ferent, and the assured had borrowed money against the reserve value of 
the policy, and assigned the same as collateral security for its repayment. 
This is not our case. For like reason Garland v. Ins. Co., 179 N. C. 67, 101 
S. E. 616, is also distinguishable. 

[3] It has been suggested that the above provisions of the “premium 
notes” in question are invalid as against the assured because the same have 
not been submitted to and approved by the Insurance Commissioner of 
North Carolina, and cgpies filed in the insurance department, as required 
by C. S. § 6312. We prefer to express no opinion upon the merits of tiis 
contention, for we think the plaintiff is entitled to recover on another 
ground, and it is possible that the facts may not be sufficiently disclosed 
by the pleadings to enable us presently to deal with the question satisfac- 
torily. Judgment below was rendered on the pleadings. It was said in 
Blount v. Fraternal Ass’n, 163 N. C. 170, 79 S. E. 299, that the burden 
was on the plaintiff, both to allege and to prove a non-compliance with 
the provisions of this section, as there is a presumption in favor of the 
validity of contracts. Loyd v. Loyd, 113 N. C. 189, 18 S. E. 200. See, 
also, Robinson v. Ins. Co., 163 N. C. 415, 79 S. E. 689. 

After a careful examination of the record and considering it in the 
light of the authorities bearing upon the subject, we are of opinion that 
the judgment of the Superior Court in favor of the plaintiff should be 
upheld; and it is so ordered. 

Affirmed. 

Adams, J., dissents. 

——_ - 


GEORGE WASHINGTON LIFE INS. CO. v. AMERICAN COLLAPSI- 
BLE BOX CO. et aL. (No. 395.) 


(Supreme Court of North Carolina. June 8, 1923.) 
117 Southeastern Reporter, 785. 


1. INSURANCE—FACTS FALSELY ASSERTED OR WRONGFULLY 
SUPPRESSED BY APPLICANT MATERIAL IF INSURED’S 
IGNORANCE a a WOULD NATURALLY INFLUENCE 
ITS JUDGMENT 
Every fact untruly, asserted in insured’s application or wrongfully sup- 

pressed by him must be regarded as material, within the statute providing 

that a false representation will not prevent recovery unless material or 
fraudulent, if insurer’s knowledge or ignorance thereof would naturally 
influence its judgment in making the contract, estimating the risk, or fixing 
the rate of premium. 

(For other cases, see Insurance, Dec. Dig. § 255.) 
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2. INSURANCE — REPRESENTATIONS THAT INSURED HAD 
a SPIT BLOOD OR HAD INFLUENZA HELD MATE- 
NLL . 

Insured’s representations in his application that he had never had spit- 
ting of blood, a symptom of tuberculosis, of which he died, or Spanish influ- 
enza, which tends to weaken the patient’s resisting powers, held material to 
the risk and hence a ground for setting aside the policy. 

(For other cases, see Insurance, Dec. Dig. § 291[4].) 

3. INSURANCE—POLICY AVOIDED BY MATERIAL AND FALSE 
STATEMENTS IRRESPECTIVE OF FRAUD. 

The policy will be avoided by false and material statements made and 
accepted as inducements thereto, irrespective of fraud. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

4. INSURANCE — AVOIDANCE OF POLICY BY SPECIFICALLY 
FOUND MISREPRESENTATIONS OF MATERIAL FACTS 
NOT AFFECTED BY GENERAL FINDING THAT APPLICANT 
WITHHELD NO MATERIAL FACT. 

When there are specific findings of misrepresented material facts avoid- 
ing the policy as a matter of law, the result will not be affect-d by a general 
finding that insured withheld no fact which he should have communicated. 

(For other cases, see Insurance, Dec: Dig. § 670.) 

5. INSURANCE — INSURER NOT PRECLUDED FROM SETTING 
ASIDE POLICY FOR FRAUD OR FALSE AND MATERIAL 
STATEMENTS BY APPLICANT BECAUSE OF UNQUALIFIED 
DELIVERY OF POLICY ON PAYMENT OF FIRST PREMIUM. 
The rule that, where a policy is delivered without qualification on pay- 

ment of the first premium, there is a completed contract, and that the parties 

are corcluded as to delivery during insured’s good health, except in case of 
fraud, refers only to the inception of the contract and does not affect in- 


surer’s right to set aside the policy for fraud or false and material state- 
ments made by insured as an inducement thereto. 
(For other cases, see Insurance, Dec. Dig. § 136[4].) 


Clark, C. J., dissenting. 


Appeal from Superior Court, Stokes County; Harding, Judge. 

Action by the George Washington Life Insurance Company against 
the American Collapsible Box Company and another. Judgment for plain- 
tiff, and defendants appeal. No error. 

The death of the individual defendant, Adrian Van Den Boom, hav- 
ing been suggested, his widow and administratrix comes into court and 
makes herself party defendant. 

The action is to set aside an insurance policy in plaintiff company on 
the ground that the same was procured by alleged misrepresentations that 
were false, fraudulent, and material in various specified particulars. The 
pertinent allegations having been denied, the cause was submitted to the 
jury and verdict rendered on the following issues: 

“(1) Did Adrian Van Den Boom, in his application for the insurance 
policy in controversy in answer to inquiries contained therein, represent 
that he was in good health and that he had no history of consumption? 
Answer: Yes (by consent). 

“(2) Did Adrian Van Den Boom incorrectly, falsely, and fraudu- 
lently represent in the application for insurance policy in controversy that 
7 was in good health and that he had no history of consumption? Answer: 
INO. 

“(3) Did Adrian Van Den Boom at said time have tuberculosis or 
consumption? Answer: No. 

“(4) Did Adrian Van Den Boom have tuberculosis at the time he 
was examined by Dr. Banner in 1919? Answer: No. 

“(5) If so, did Dr. Banner inform him that he had tuberculosis as 
alleged in the complaint? Answer: No. 

“(6) Did Adrian Van Den Boom in his application for the insurance 
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policy in controversy, in answer to inquiry in that behalf, represent that there 
was no fact relating to his personal or family history or habits which had not 
been stated in answers asked of him and with which the company should be 
acquainted? Answer: Yes (by consent). 

“(7) Were there’ facts relating to the physical condition or personal 
history of said Adrian Van Den Boom which he should have communi- 
cated to the plaintiff and which he failed to communicate in answer to said 
questions? Answer: No. 

“(8) Did Adrian Van Den Boom in his application for the insurance 
policy in controversy and in answer to a question asked him in that behalf 
represent that he had never had spitting of blood? Answer: Yes (by 
consent). 

“(9) Was said representation true? Answer: No. 

“(10) Did Adrian Van Den Boom in his application for the insur- 
ance policy in controversy and in answer to questions asked him in that 
behalf represent that he had never had chronic cough or hoarseness? 
Answer: Yes (by consent). 

“(11) Was said representation true? Answer: Yes. 

“(12) Did Adrian Van Den Boom in his application for the insur- 
ance policy in controversy and in answer to a question asked him in that 
behalf represent that he had never had Spanish influenza? Answer: Yes 
(by consent). 

“(13) Was said representation true? Answer: No. 

“(14) Did Adrian Van Den Boom incorrectly, falsely, and fraudu- 
lently represent in the application for the insurance policy in controversy 
that he was not afflicted with a chronic cough and hoarseness? Answer: 
No. 

“(15) Did Adrian Van Den Boom incorrectly, falsely, and fraudu- 
lently represent in the application for the insurance policy in controversy 
that he had not had Spanish influenza? Answer: No. 

*(16) Did Adrian Van Den Boom in his application for the insur- 
ance policy in controversy and in answer to questions in that behalf repre- 
sent that he had consulted no physician within the last seven years except 
Dr. Banner of Greensboro, N. C.? Answer: Yes (answered by consent), 

“(17) Was that representation true? Answer: No. 

“(18) Did Adrian Van Den Boom consult Dr. Simmons in January, 
1919? Answer: Yes. 

“(19) Was the policy in controversy obtained from the plaintiff by 
means of false and fraudulent representations or concealments, as alleged 
in the complaint? Answer: No.” 

Judgment on the verdict that the policy in question be surrendered 
and canceled, Defendants excepted and appealed. 

Swink, Clement & Hutchins and O. O. Efird, all of Winston-Salem, and 
N. O. Petree, for appellants. 

E. D. Broadhurst, of Greensboro, J. J. Parker, of Charlotte, and Manly, 
Hendren & Womble, of Winston-Salem, for appellee. 

Hoke, J. [1] The statute (C. S. § 6289) more directly pertinent to 
the question presented provides that “all statements or descriptions in any 
application for a policy of insurance, or in the policy itself, shall be deemed 
representations and not warranties, and a representation, unless material 
or fraudulent, will not prevent a recovery on the policy,” and in authorita- 
tive cases construing the law it is held that every fact untruly asserted or 
wrongfully suppressed must be regarded as material if the knowledge or 
ignorance of it would naturally influence the judgment of the underwriter 
in making the contract at all, or in estimating the degree and character of 
the risk, or in fixing the rate of the premium. Schas v. Equitable Life 
Insurance Co., 166 N. C. 55, 81 S. E. 1014; Bryant v. Insurance Co., 147 
N. C. 181, 60 S. E. 983; Fishblate v. Casualty Co., 140 N. C. 589, 53 S. 
E, 354. 

[2] Considering the record in view of these principles, it appears that 

the application for this insurance policy and in answer to direct ques- 
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tions on the subject, asked and answered as an inducement to the contract, 
the intestate stated that he had never had spitting of blood and that he had 
never had Spanish influenza, and that both statements were false. It is 
very generally recognized that the spitting of blood always is regarded as 
a serious symptom and not infrequently indicates the presence or near 
threat of tuberculosis (the disease of which intestate died), and that 
Spanish influenza has a tendency, at least for a period following the dis- 
ease, to weaken the resisting powers of a patient and render him more likely 
to succumb to an attack of serious illness, and assuredly its existence or 
the fact that an applicant had been subject to such a disease would natur- 
ally call for further and fuller investigation of the case, and this being 
true, in our opinion both of these should be regarded as material, and for 
the false statements concerning them the policy has been properly set aside. 

[3] It is urged for appellants that the jury in their verdict have 
throughout negatived any and all existence of fraud on the part of the 
applicant, but the statute itself and the general principles applicable are to 
the effect that fraud is not always essential and that the contract will be 
avoided if statements are made and accepted as inducements to the contract 
which are false and material. Insurance Co. v. Woolen Mills, 172 N. C. 534, 
90 S. E. 574; Schas v. Insurance Co., supra. 

[4] It is further insisted for the appellants that the jury have found 
in response to the seventh issue that the applicant withheld no fact relating 
to his physical condition or personal history which he should have com- 
municated. An examination of the facts in evidence and the charge of the 
court concerning them will disclose that the issue was submitted in refer- 
ence to matters other than those included in and determined by the specific 
findings to which we have referred; but if it were otherwise it is directly 
held in Insurance Co. v. Woolen Mills, supra, that a general finding of the 
kind presented in this seventh issue will not be allowed to affect the result 
when there are also specific findings of material facts which avoid the policy 
as a matter of law. 

[5] We are not inadvertent to the position prevailing in this state to 
the effect that where, on payment of the first premium, a policy of insurance 
is delivered without qualification, there is a completed contract of insurance, 
and that the parties are concluded as to the delivery of the policy during 
the good health of the insured except in cases of fraud. An instance and 
application of the principle appears at the present term in’ National Life 
Insurance Co. v. Grady, 117 S. E. 289. 


The ruling, however, only refers to the inception of the contract, that is, 
that on the facts suggested there is a completed contract of insurance be- 
tween the parties and does not and is not intended to affect the right of the 
company to have the policy set aside as stated either for fraud or false and 
material statements made by the applicant as an inducement to the contract. 
There is no error, and the judgment directing cancellation of the policy is 
affirmed. 

No error. 

Ciark, C. J. (dissenting). Under the statute any statement or de- 
scription in the application or in the policy itself must be deemed merely 
representations and not warranties, and “a representation, unless material or 
fraudulent, will not prevent a recovery on the policy.” C. S. § 6289. 

Therefore it will not defeat a recovery that a representation is untrue 
unless it is material or fraudulent. The jury have found that the represen- 
tations in this case were untrue, in that the assured stated that he had not 
had spitting of blood or Spanish influenza; but they also found that this was 
not fraudulently done, and they found as a fact (issue 19) that “the policy 
was not obtained by false and fraudulent representations or concealments.” 

The jury having found that the statements were not fraudulent, it 
should have been left to the jury to pass upon the question whether they 
were material. There are cases where parties have had the spitting of blood 
or Spanish influenza, but it was not material to the risk for these matters 
are not necessarily fatal. That was a matter of fact which should have 
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been found by the jury upon sufficient evidence, and unless so found, it 
could not prevent a recovery. We are judges of law, but not judges of fact; 
we are doctors of law, but not doctors of medicine. ; 

The jury, as judges of the facts, alone could determine whether the 
misrepresentation which they find is not fraudulent was material or not, 
and they should have been aided in such finding by the testimony of doctors 
who were conversant with this case. The case should go back that the jury 
should pass upon the issue whether or not the untrue statement was material 
to the risk or not. The judge had no authority to determine this, and the 
jury have not done so. 


———_— en 


CARROLL v. NEW YORK LIFE INS. CO. 
(Supreme Court of North Dakota. Dec. 30, 1922. Petition for Rehearing, 
May 12, 1923.) 
193 Northwestern Reperter, 471. 
(Syllabus by the Court.) 
INSURANCE—QUESTIONS OF WAIVER AND ESTOPPEL IN AN 

ACTION ON LIFE INSURANCE POLICIES HELD FOR THE 

JURY. 

In an action upon policies of life insurance, where the insurance com- 
pany seeks to exercise the right of forfeiture for failure to pay an annual 
premium, it is held, following the law of the case announced upon a former 
appeal, and for reasons stated in the opinion, that the questions of waiver 
and estoppel concerning the exercise of such right were for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Robinson and Christianson, JJ., dissenting. 

Appeal from District Court, Ward County; Moellring, Judge. 

Action by William J. Carroll against the New York Life Insurance 


Company. From a judgment for plaintiff, defendant appeals. Affirmed. 
Newton, Dullam & Young, of Bismarck, and Louis H. Cooke, of New 
York City, for appellant. 
Palda & Aaker, of Minot, for respondent. 


Statement. 

Bronson, J. This is a consolidated action upon two policies of life 
insurance. Defendant has appealed from a judgment entered upon a verdict 
in plaintiff’s favor. The same cause was heretofore before this court. 46 
N. D. 588, 180 N. W. 523. Then plaintiff appealed from a judgment of 
dismissal entered upon a verdict directed at the close of plaintiff’s testimony. 
Pursuant to the order of this court, a new trial was had. The salient facts 
have been fully set forth in the previous opinion of this court. It is 
unnecessary to restate them in detail excepting as additional testimony or 
purposes of this opinion so require. The facts are: 

In June, 1916, plaintiff’s son, then aged 19, applied to defendant for 
insurance upon his life. Two ordinary life policies, dated July 7, 1916, 
one for $3,000, the other for $2,000, were issued, payable to plaintiff, his 
father, as beneficiary. In the former policy the premium was $57.30, in the 
latter, $38.20, payable annually on June 23d. The policies recited the pay- 
ment of such premiums for a period terminating June 23, 1917. One Kane 
had been an agent and solicitor of defendant for insurance during some 13 
years. In some respects he was distinguished in the service of defendant, 
belonging to the so-termed $200,000 club. For many years, since November, 
1908, at Minot, N. D., as such agent and solicitor, he represented the de- 
fendant. During the past 8 or 9 years he has devoted practically all of 
his time to such business. At Grand Forks defendant maintains a branch 
office. There it has an agency director or manager over the agents in the 
state. This branch office receives premiums from agents and attends to the 
collection of renewal premiums. It furnishes reinstatement blanks. It has 
authority to reinstate policies of $2,000 within 30 days after the grace 
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period allowed. The policies, however, provide that at any time after 
default, upon written application by the insured. and upon presentation at 
the home office of evidence of insurability satisfactory to the company, 
they may be reinstated. In 1918 Kane moved to Grand Forks. He has a 
private office there connected with the branch office, the rent for all of 
the rooms of which is paid by defendant. Previously he occasionally 
visited Grand Forks for purposes of conferring with the agency director 
or the cashier of the branch office. At Minot Kane represented himself 
to be the agent of defendant. There, as Kane testified, he tried to let them 
know that the defendant insurance company was on the map at all times. 
He had known plaintiff since 1905 or 1906. Plaintiff has lived in Minot 
since 1887. Frequently before and after 1916 Kane talked and solicited 
life insurance from plaintiff. In 1916 Kane solicited the life insurance 
involved from plaintiff and his son. On June 23, 1916, the son signed an 
application for a policy for $2,000 and for $3,000. Kane witnessed the 
application. After his signature is the statement: “Other agents, none.” 
On June 24, 1916, the son submitted to and passed medical examination. 
Plaintiff gave to Kane a note for the premium. Kane cashed the note. 
Plaintiff later paid the note at the bank. Kane received the policies and 
delivered them to either plaintiff or his son. It was Kane’s duty to collect 
and to remit the first premium to the branch office. The records of this 
branch concerning these policies show that Kane was the agent for the 
same, that he was entitled to a commission of 55 per cent., or $52.53, of 
this first premium, and that the premium was paid on August 14, 1916. 

Kane, as agent, operated under an agreement between him and de- 
fendant dated September 1, 1910. This agreement is countersigned by the 
agency director of the branch office. The agreement constitutes Kane a 
special agent for the purpose of canvassing applications for insurance and 
of performing such other duties in connection therewith as the officers of 
the company may in writing expressly require of him. It provides that 
Kane shall have no authority to accept risks of any kind, to make, modify, 
or discharge contracts, or to extend the time for paying any premium, to 
waive forfeitures, or to receive any moneys due or to become due, excepting 
upon applications obtained by him or upon policies or renewal receipts sent 
to him for collection. It inhibits Kane from placing any application for 
life insurance with any other company except with defendant’s consent. 

The insured belonged to the National Guard, which in 1916 was ordered 
to the Mexican border. The son performed service there, but returned to 
Minot before enlistment. On June 4, 1917, at Minot, he enlisted in our 
United States army. The premiums fell due on June 23, 1917. 

The policy provides for a grace period of one month during which 
every premium after the first may be paid. On July 14, 1917, the plaintiff - 
wrote to the branch office to the effect that he did not receive the policies 
until after four months, so that he figured that he had no insurance for 
that period of time; that the policies are so patched up with clauses that, 
if his son were killed in any country outside of the United States, his 
estate would receive little or nothing on such policies; that, if such was 
the company’s way of doing business, he did not feel like putting up $95 
more for this year’s premium; that, if they wished to change the policy and 
make them a straight life, whether his son is in the army or not, he would 
pay up the premium; that he preferred to give his note for 90 days, as he 
had just invested considerable money, but he could send the cash if they 
insisted on it. On July 19, 1917, the cashier of the branch office wrote to 
the plaintiff to the effect that the full insurance took effect on June 23, 
1916, and plaintiff was fully protected; that their records did not show that 
the policies had any restrictions, and that they were liberal contracts 
indeed; that, if plaintiff would forward policies, they would be pleased to 
proceed to’do all that they could to adjust matters to his complete satis- 
faction, for the New York Life’s aim is to at all times satisfy their policy 
holders; that it gave him pleasure to attach herewith two extension agree- 
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ments of $30 and $45 due September 23d, which should be signed by his 
son and returned with a deposit of $20.50; that he trusted that this deposit 
would be made within the 30 days’ grace which expired July 23d. These 
extension agreements are the so-termed blue notes, one of which is fully 
set forth in the former opinion of this court. See 46 N. D. 588, 180 N. 
W. 525. These two blue notes were signed by both the plaintiff and his son. 
On July 21, 1917, he wrote to the company at Grand Forks to the effect that 
he inclosed the two policies, also the notes and check for $20.50; that he 
wanted a straight policy that was good in any country with no notice to be 
given the company because the company knew that the boys would not 
have a chance to do such things in war time; that he wanted a 20-year 
payment plan. On July 31, 1917, the cashier of the branch office wrote to 
plaintiff to the effect that he had the policies; that he noted the indorse- 
ment on the policies which provides that during the first two years, if the 
insured shall engage in military service, etc., outside of the United States, 
and shall die in consequence thereof, the amount shall be limited to one- 
fifth of the face amount; that the policies are already over one year old 
and on the second year; that as liberal contracts as these could not be 
secured at this time by his son in view of the condition of the war; that they 
are splendid contracts indeed, and the military provisions expire June 23, 
1918; that he was securing figures on the 20-payment life basis, and would 
advise him further in due course; that meanwhile the policies were being 
held subject to his order. 

Before the time when these blue notes became due, plaintiff, in accord- 
ance with his testimony, had several conversations with Kane at Minot. 
The substance of these conversations has been heretofore stated in the 
former opinion. See 46 N. D. 588, 180 N. W. 526. P'aintiff’s son was 
then in the military service of our government. Mobilization was then 
taking place in this section of the state for transportation to France. 
Plaintiff was concerned, not about paying the notes, because he knew he 
could pay those, but about the insurance policy provisions. He talked with 
Kane about this in several conversations. The particular conversation he 
detailed was about September 17 or 18, 1917, before the notes became due. 
Kane advised him that he had nothing to worry about; that the company 
was making, or had made, arrangements with the government so that the 
government was going to take care of the premiums. Kane talked about 
his trips to New York and his connection with the company. He told 
plaintiff that he was in good standing with the company and his word went 
a long way; that the policies were all right; that all that was necessary was 
a letter from the captain that his son was in. the service or that he wanted 
to take advantage of the arrangement the government was making. Another 
witness testified that he heard a part of this conversation, and that Kane 
told plaintiff that everything would be all right. On September 26, 1917, 
the branch office sent a form notice to the insured, noting therein failure 
to pay the note given in connection with the premium due June 23d on 
the policy which has lapsed for non-payment of such premium. It inclosed 
an application for reinstatement, and requested answer to the questions 
therein and its return together with $45.56. On September 27, 1917, this 
branch office wrote to the plaintiff, inclosing the policies, and stating that 
they could not hold them in suspense for an indefinite period; that the blue 
notes became due September 23, 1917, and, as they were not paid when due, 
the policies were lapsed, and that they were so advising the insured under 
separate cover; that they trusted his son would be in a position to apply 
for reinstatement and would forward requirements called for in the letter 
at an early date in order that prompt action might be taken. On October 
27, 1917, this branch office wrote to plaintiff. A copy of the letter is set 
forth in the former opinion. After the plaintiff received this letter he 
talked with Kane, who informed him that the company had made arrange- 
ments to take care of these premiums through the government. He advised 
plaintiff that he had nothing to worry about; that the company was looking 
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after it. As this letter discloses, a copy had been sent to Kane by the 
Grand Forks office. Plaintiff further testifies that after he got the letter 
he sent the papers he had received from the company to his son at Camp 
Greene; that then they were going from one place to another; that some- 
times his son would get his letters and sometimes not. Otherwise he testfies 
that his son was in camp some three or four months before he sailed; that 
they left for France in December and landed there on Christmas Day. On 
December 26, 1917, plaintiff wrote to the branch office that he had that 
day received the policies; that he was sorry this had happened, but, if not 
too late, he would send a check for one-half if the company would take 
his note for 90 days for the balance; that he had been so hard up this fall 
he could not see any crop, and the laundry had been losing money every 
month. Otherwise in the testimony it appears plaintiff relied on the state- 
ments made by Kane. The blue notes never were returned to him. He 
thought they were a liability for which he could be held responsible. He 
never read the fine print in the blue notes. He was financially able to pay 
them. In fact, later he borrowed $15,000 on his straight note. 

Kane in his testimony states that he had no instructions from the branch 
office or the company to undertake a collection of the renewal premiums 
due in 1917; that he had no instructions to tell plaintiff that either the 
company or the government would carry the insurance on the life of the 
deceased while he was in military service; that he did not make such 
statements to plaintiff. He admitted that he was a licensed agent, pursuant 
to license issued by the insurance commissioner of this state, which author- 
ized him, as agent, to transact the authorized business of defendant in this 
state. He testified that he was interested in the soldier boys; that he was 
in Washington and New York along in the summer of 1917; that he talked 
with the officers of the company in New York about the war provisions 
to be made by Congress for the purpose of taking care of premiums of our 
soldiers; that the life insurance companies were very much interested in it; 
that he talked considerable with the officers of the company about it; 
in Washington he talked with Congressmen and Senators about it; that 
in this second premium he had a 15 per cent. commission to be earned; 
that usually he got notice after a policy lapsed; that he received a copy of 
this letter of October 27th; that he understood when he receives a special 
notice that the company meant that he should try to keep the policy from 
lapsing; that one of the things the company expected him to do in his 
agency was to see if renewals could not be fixed up or lapses reinstated ; 
that he is interested in every policy that he has on the book of the company 
as agent of the company. A lapsed policy means a loss for the company. 
When he receives copies of these special letters concerning lapses he tries, 
if possible, to put it back again and fix it up. He admits having conver- 
sations with the plaintiff, but he thinks he remembers telling him once if 
there was any liability he did not need to worry; the company would pay 
the claim if there was any liability. 


The cashier of the branch office testified: She took her position as 
such September 27, 1917. She is in charge of the cashier’s department. 
Her office received the renewal receipts for the premium due in June, 
1917. The function of her department is the handling and collection of 
renewal premiums. Neither the notes nor the renewal receipts were ever 
turned over to Kane for attention. She has examined the records of the 
office and has found no authority in writing given to Kane to deal with 
the renewals on these policies. She sent the renewal receipts and the notes 
back to the home office when the policies lapsed, the exact date of which 
she does not remember. She never received notice that Kane had as- 
sumed to act for the company with reference to these renewals or that 
he had made any representations to plaintiff. Mr. Habeck preceded her 
he had made any representations to plaintiff. Mr. Habeck preceded her as 
cashier. He did not testify. The agency director did not testify. Anderson, 
comptroller of the head office, testified by deposition. He explained the rec- 
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ords of the company and their methods of keeping an account of the premi- 
ums; that the renewal receipts were mailed to the cashier, Habeck, at Grand 
Forks, under definite instructions and under specific written rules; that 
Kane was not authorized to take any action about such renewal premiums. 
So far as defendant’s records showed, the premium on the policies due June 
23, 1917, had not been paid. Lewis, the contract register of the home office, 
testified through deposition. He testified that the contract designating Kane 
as a special agent was the only contract ever made with him concerning 
his agency. He identified the book of instructions given to agents. Lindsay, 
the superintendent of agencies at the home office, testified through deposition 
that the scope of Kane’s authority as agent was limited by his written 
contract of agency (reference thereto has heretofore been made); that 
Kane had nothing whatever to do with the collection of any renewal pre- 
mium concerning the policies involved. 

Defendant contends that, under the contract, the policy was not in 
force beyond the date when the next premium fell due, including the 
grace period of one month; that the note extension extended the insurance 
and the right to pay the premiums until midnight of September 23, 1917; 
that the failure of the makers to pay the notes at such time automatically 
abrogated any claims against the makers under their very terms; that the 
blue notes did not change the terms of the policy, but that their rights 
remained the same as if no agreement had been made thereunder; that no 
waiver is established because the agent became possessed of no authority 
thereafter to waive any provisions of the policy or the agreements made, 
and had no authority to solicit or collect a renewal premium; that the 
trial court erred in reception of evidence concerning the declarations and 
representations of the agent, Kane, 

Decision. 

The facts presented upon this record are substantially the same as those 
presented upon the former appeal. The exception is that now they are 
more complete, and the record thereof more extensive. In the present record 
Kane’s authority as an agent, and his actions in representing the company, 
have been much more fully detailed through testimony elicited by both 
plaintiff and defendant. Defendant has explained in the testimony the 
limitations upon the authority of Kane, as the agent, and the proceedings 
had by the home office and branch office in the consideration of these 
policies, and the collection of the renewal premium. The facts now pre- 
sented are accordingly substantially the facts presented upon the former 
appeal, with the additional facts showing the limited authority of Kane, 
as a special agent of defendant. Upon the former appeal this court held 
that the question of waiver of the right of forfeiture was for the jury. 
Upon this question the jury, upon the new trial, have decided in plaintiff’s 
favor. The instructions of the trial court are not challenged. The only 
question presented, therefore, is whether, as a matter of law, the present 
record presents any evidence to support the jury’s finding of waiver by the 
defendant. The law of the case is announced by the previous opinion of 
this court. To a large extent defendant now presents arguments and 
authorities upon the questions that were fully considered heretofore by this 
court through defendant’s former brief and petition for rehearing. It is 
unnecessary to restate the law applicable upon the facts as heretofore stated 
in the former case. We are of the opinion that in some respects the present 
record contains more substantial evidence for submission to the jury than 
the former record. We are also of the opinion that the evidence of de- 
fendant concerning the limited contract with Kane and the denial of any 
authority possessed by Kane to make any representations, or with authority 
to do any act concerning the collection, or renewal, of the second premium, 
does not, as a matter of law, destroy the right ‘of consideration by the 
jury, of the facts presented by plaintiff's case. On the present record 
peculiar and unusual facts are presented. Defendant is demanding its bond 
of forfeit according to the letter and word of the contract made. 
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There is a good faith that searcheth the conscience of the parties in 
every transaction—the good faith of the giver, of the receiver, for right 
and for justice. The law, ever seeking, as its raison d’étre, to render every 
one his due, is ever ready to hear and apply good faith. Waiver and 
estoppel are handmaidens, closely related, that assist. The conscience of 
the defendant must be found in the actions of its representatives; for it 
has no actual identity or entity except through the fiction of the law 
which gives to it a status. For its right of forfeiture defendant invokes 
the law of agency—the principle that the principal cannot be bound except 
through authorized acts of its agent. Invoking principles' of agency, de- 
fendant, reciprocally, must be bound by the law that applies to the relation. 

As a foreign insurance corporation, defendant, by the law of this state, 
is permitted to do business in this state only through its authorized agents, 
who must be residents of, and have their office and place of business within, 
this state. Section 4926, C. L. 1918. Upon this record defendant had two 
representative agencies in this state, the branch office at Grand Forks, and 
Kane, at Minot, later at Grand Forks. The cashier of the branch office, 
for a part of the time, alone testified. From her testimony, limited as it is, 
it does appear that this branch office has an agency director or manager; 
that it has authority to receive applications and remittances for first prem- 
iums; that it has authority to collect renewal premiums sent to it, and, to a 
certain extent, to make reinstatements of policies. It was the custom of 
Kane to confer with this agency director. Later he had an office connected 
with this branch office. Even under the special contract with Kane there 
might have been conferred upon him a duty and power concerning renewal 
premiums. It is certain that a duty and power was. so conferred upon the 
branch office. Kane was a man of long experience with the company. He 
enjoyed its confidence. He had close-connections or relations with the 
branch office. It may be noted that the agency director did not testify. The 
record further does not disclose the agency director was a licensed agent 
in this state. It does disclose that the authorized and licensed agent of 
defendant, resident in the state, was Kane. He was not authorized to act 
as agent for defendant until the commissioner of insurance had issued to 
him a certificate of insurance showing that the defendant had complied 
with the requisites of the law. Section 4920, C. L. 1913. To Kane, through 
state authority, there was issued a certificate which certified that defendant 
had appointed him, a resident of Minot, its agent for the transaction of its 
authorized business of insurance in this state. It is admitted that this agent, 
Kane, was authorized to solicit this insurance, take the application therefor, 
collect the first premium, and remit it to the branch office, and to deliver 
the policy to the insured. It is admitted that Kane was interested financially 
in the collection of the second premium; that it was his duty to prevent poli- 
cies from lapsing and to exercise his best endeavors to so prevent. When 
Kane solicited this insurance, he knew the status of the insured as a member 
of the National Guard. War-time conditions then were at hand. The dis- 
closure was made in the application. Upon the policy there was a rubber 
stamp provision that, if the insured engaged outside of the United States 
in military service during the first two years of the existence of the policy, 
it should be limited to one-fifth of the face amount, unless the insured 
obtained a war risk permit before leaving the United States. Thus was 
the insurance limited to $1,000 during the first two years of its existence, 
and thus was defendant possessed of full knowledge of the status of the 
insured at the very inception of the insurance. The first premium was pai‘ 
to Kane through a note which was good and thereafter paid. The policy 
was issued on July 7, 1916, acknowledging receipt of the premium, when 
notations on defendant’s records disclose that such premium was not paid 
to the company until August 14, 1916. The policy was not delivered to 
plaintiff until about four months after the time of its application; yet the 
company reassured plaintiff that the policy had been in full force and effect 
from June 23, 1916. But the application provided that the insurance should 
not take effect unless the first premium is paid and the policy delivered and 
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received by the insured during his lifetime and good health. The son went 
into military service upon the Mexican border. When the time occurred 
for the payment of the second premium, he had returned. His father, not 
satisfied with conditions contained in the policy, complained to the branch 
office, requesting changes. He offered to pay the premium in cash, if they 
insisted, or to give his note. Then his son had already enlisted in military 
service. Then the United States had become engaged in the World War. 
His father desired a policy that would apply whether his son was here or 
abroad. The branch office, in reply, reassured plaintiff and submitted for 
payment of the second premium two blue notes for signature and a request for 
payment of $20.50. These notes were signed by both plaintiff and his son 
and sent, together with $20.50, to the branch office. Plaintiff thought the 
so-termed blue notes were notes in fact. He thought he was liable upon 
them. He was never advised to the contrary, and they never were returned 
to him. As notes, they were ingenious. They purported to be notes, but 
the minute they became due they ceased to be notes. In other words, they 
were no obligations at all unless paid. In fine print, these so-termed blue 
notes state that no part of the premium due on June 23, 1917, had been 
paid, whereas, as a matter of fact, plaintiff paid, and defendant’s records 
show, $8.20 applied on one policy and $13.30 upon another. This amount 
of cash, together with the notes, made exactly the amount of premium 
due for the second year. 


The policies involved are continuing obligations, subject to forfeiture 
upon conditions. Throughout the record it appears that plaintiff desired 
to keep the insurance, and that defendant was equally solicitious in prevent- 
ing a lapse. Throughout the record it further appears that plaintiff was 
financially able to pay the second premium in cash, that his notes were good, 
and that he thought he had assumed an obligation for the second premium. 
Before these blue notes became due Kane had conversations with plaintiff 
concerning the payment of the premium. His representations and state- 
ments made to the plaintiff reassured plaintiff that the insurance contained 
in the policies was valid and would be continued without the necessity for 
actual payment of cash on September 23, 1917. Kane appeared to be in a 
position of authority to make these representations by reason of his con- 
nections with the company, with the branch office, and his long standing as 
sole representative of the company at Minot. The peculiar conditions that 
then existed concerning soldiers who were at the front and the govern- 
mental activities to protect their insurance further served to reassure the 
plaintiff. When the blue notes became due September 23, 1917, and the 
policy then, pursuant to strict interpretation of its contract provisions, 
terminated and lapsed, then and thereafter the branch office at Grand Forks 
assumed to act and assumed the authority to act. It proposed an extension 
and the execution of a new note. It prescribed conditions of reinstatement. 
It then assumed to have, and it did have, power of reinstatement. It sent 
a communication concerning the matter direct to the licensed agent, Kane. 
He again reassured plaintiff concerning the validity and continuance of 
the insurance without the necessity of further action. It is apparent that 
powers and duties were assumed by the branch office co-operating with 
Kane concerning the reinstatement of this policy contrary to the express. 
provisions contained in the policy. 

The branch office assumed to have a power and a duty, conferred by 
the home office, contrary to the provisions of the policy that no agent is 
authorized to waive forfeitures or to make, modify, or discharge contracts. 
Thus was the branch office permitted to assume and to accept powers and 
responsibilities contrary to the right of forfeiture as expressly provided in 
the policies. Upon this record, in considering the application of waiver 
and estoppel, there are more elements involved than the mere representa- 
tions and assurances of the agent, Kane. The statute provided that who- 
ever solicited insurance on behalf of any insurance corporation, or made 
any contract of insurance, or collected any premium, or in any manner 
aids or assists in doing either, or in transacting any business of a like 
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nature for any insurance corporation, shall be deemed to be an agent of 
such corporation to all intents and purposes. Section 4959, C. L. 1913. 
Defendant clothed the branch office with the habiliments of authority con- 
trary to the policy. The branch office, thus clothed, assumed to act and to 
seek the co-operation and assistance of its agent, Kane. Thus through 
their activities, so assumed and so permitted, did they, pursuant to the 
statute and their representations, appear to have and possess an authority 
equal to their assumptions. And so the defendant, as a matter of law, may 
not hide behind a secret and restrictive agency which in itself, by its acts 
and statutory regulations, has enlarged, and assert strict enforcement of the 
policy provisions where the plaintiff, able to perform, has been misled to 
his prejudice. Therefore, as held in the former opinion of this court, the 
questions waiver were for the jury, and the findings thereupon should not be 
disturbed. We are further of the opinion that the trial court did not preju- 
dicially err in receiving in evidence the statements and admissions of the 
agent, Kane, which concerned the res geste. 

The judgment is affirmed with costs. 

Birdzell, C. J., and Grace, J., concur. 

Robinson, J., dissents. 

CHRISTIANSON, J. (dissenting). The defendant is held liable in this 
case on account of the acts of its agent, Kane. Upon the former appeal I 
expressed the opinion that the evidence was insufficient to establish Kane’s 
authority to act for and bind the defendant in regard to those matters 
where his acts are said to establish waiver and estoppel on the part of the 
defendant. 

I am also of the opinion that the evidence is insufficient in the same 
respect on this appeal. 

On Petition for Rehearing. 

Per CurtAm. On December 30, 1922, the decision of this court was filed 
in this case. The case was decided by a divided court. The majority 
opinion written by Mr. Justice Bronson was concurred in by Mr. Chief 
Justice Birdzell and Mr. Justice Grace. Justices Christianson and Robinson 
dissented. On January 1, 1923, there was a change in the membership of 
the court. On that day Justices Grace and Robinson retired, and were suc- 
ceeded in office by Justices Johnson and Nuessle. On January 13, 1923, 
the defendant filed a petition for rehearing. The situation confronting this 
court upon the filing of the petition was this: There were only two mem- 
bers of the court who had participated in the case upon the original hearing 
who agreed with the disposition of the case made in the former decision, 
one of the members of the court disagreed with the former decision, and 
two members of the court had not participated in the former hearing and 
were wholly unfamiliar with the case in any of its aspects. In view of the 
circumstances it was thought advisable to order a reargument without de- 
termining whether a rehearing should or should not be granted. The re- 
argument was intended to serve a twofold purpose: (1) To determine 
whether a rehearing ought to be granted and the conclusions reached in the 
former opinion as to the law and facts re-examined; and (2) whether. in 
event any ground for rehearing existed, the former decision ought to be 
departed from. 

On oral argument counsel were informed by the Chief Justice of the 
purposes for which reargument had been ordered. 

After careful consideration a majority of the court are agreed that 
the petition for rehearing filed in this case does not present any cause 
for which a rehearing ought to be granted. Rule 16, Rules of Practice. 
The petition is in reality a reargument of the questions determined by 
the former decision. The mere fact that there has been a change in the 
membership of the court and that there is either a possibility or a proba- 
bility that the new members of the court may disagree with the conclusions 
reached in the former opinion does not afford any reason for a rehearing. 
4 C. J. 625. The petition for rehearing is therefore denied. The members 
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of the court who participated in the former decision adhere to the views 
then expressed. Justices Johnson and Nuessle express no opinion as to 
correctness of the former opinion; but they agree that no cause has been 
presented requiring a rehearing. In other words, the majority of the court 
are of the opinion that the questions presented in the petition for rehearing 
were all disposed of adversely to the defendant by the former decision, 
and that in making such decision the majority of the court, as then con- 
stituted, had before them and considered all the facts, and that it is not 
shown that they overlooked any controlling decision or statute. 


Bronson, C. J., and Christianson, Birdzell, Nuessle, and Johnson, JJ., 
concur. 
oe 


KROKSATHER vy. WESTERN UNION LIFE INS. CO. 
(Supreme Court of North Dakota. March 24, 1923.) 
193 Northwestern Reporter, 48. 


(Syllabus by the Court.) 
1. INSURANCE — EVIDENCE HELD INSUFFICIENT TO ESTAB- 
- LISH WAIVER BY INSURER OF TERMS OF LIFE POLICY OR 
ESTOPPEL BY EXTENSION PREMIUM NOTE. 


In an action on a life insurance policy, where the insured failed to pay 
the annual premium, which was made the subject of a separate contract for 
extension, and where a note given for the premium provided for 15 days’ 
grace, and that in case it was not paid on or before the last day of the 
grace period the policy should immediately terminate, and where, upon ac- 
ceptance of the ncte, a receipt was given upon which was stamped the condi- 
tion stated in the note, it is held: 

The evidence is insuffcient to establish a waiver of the terms of the pol- 
icy or the conditions of the extension note and insufficient to establish an 
estoppel. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

2. INSURANCE—PROVISIONS OF PREMIUM NOTE AND CONDI- 
TIONAL RECEIPT CONTROLLING WHERE NOTE NOT PAID 
WITHIN PERIOD OF GRACE. 

Where a premium is not paid within the time stipulated in the policy, 
and where within the grace period an extension agreement is entered into, 
evidenced by a note and a conditional receirt, the provisions of such note 
and conditional receipt with reference to termination of the policy upon 
nonpayment are controlling. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 

Appeal from District Court, Ward County; John C. Lowe, Judge. 

Action by Anna Kroksather against the Western Union Life Insurance 
Company. From a judgment for plaintiff and an order denying motion for 
judgment non obstante or a new trial, defendant appeals. Reversed, and 
action dismissed. 

Greenleaf & Wooledge, of Mivot, for appellant. 

McGee & Goss, of Minot, for respondent. 

Birpzett, J. This is an appeal from a judgment in favor of the plain- 
tiff and from an order overruling a motion for judgment non obstante or 
for a new trial in an action upon a policy of life insurance. By a policy 
dated April 24, 1918, the defendant insured the life of Lars Kroksather 
for $3,000, the beneficiary being Anna Kroksather, his wife, the plaintiff 
in this action. The annual premium of $62.88 was payable on the 24th 
of April each year, and the policy contained the usual provision allowing 
31 days of grace without interest. The insured paid two premiums, but 
when the third premium came due in April, 1920, the insured was apparently 
unable to pay it. 

By letter dated May 3, 1920, the insured inquired if his note would 
be accepted for the premium, writing as follows: 
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“I notice that my premium was due on April 24, 1920, but, as I have 
not had any crop for three years, I am not able to meet my premium at this 
time. Kindly let me know at once if you will take my note until after 
harvest, and oblige. Yours truly, 

“Lars Kroksather.” 


The insurance company acknowledged receipt of this letter and for- 
warded to the insured for execution a note payable October 24th with 
six per cent. interest from April 24th, but before the note was returned 
to the defendant insurance company, and at the expiration of 20 days 
of grace, the latter wrote the insured (under date May 14, 1920), as 
follows: 

“Our renewal department has just called my attention to the fact that 
your remittance for $62.88, being the premium which was due April 24, 
1920, on your policy, has not yet reached this office. 

“No doubt you have this important matter in mind and are taking ad- 
vantage of the grace period allowed for payment of this premium. 

“But my reason for writing you is to assure you that we are looking 
after your interests here at the home office, and therefore want to remind 
you that twenty days of the grace period have already expired, and, unless 
your remittance is received within ten days from the date of this letter, 
your policy will lapse. 

“Of course it is possible to have the policy reinstated, but you would 
be required to furnish evidence of insurability, and it is possible you would 
not be in as good health as when you were examined for the policy. 

“TI therefore want to urge you to send in your remittance today, so that 
it will reach us in plenty of time and your insurance may be kept in force. 

“You may pay your premium annually, semi-annually or quarterly, 
whichever is most convenient. Or, if there is any way we can assist you 
in taking care of the premium, do not hesitate to let us know, for we 
are ready and willing at all times to serve you.” 

The note, however, was executed and delivered to the defendant within 
the grace period and a receipt for the premium, countersigned May 20th, 
was sent to the insured. Stamped across the face of this premium receipt, 
in red ink and partially indistinct, is the condition that, if the note given 
to extend the time of payment of the premium is not paid as therein stip- 
ulated, the receipt shall become void, and the policy become forfeited, 
except as to the non-forfeiture benefits, if any, and that there shall be im- 
mediately due the company the earned portion of the premium as provided 
in the note. The note was expressed to be due on or before the 24th day 
of October with 6 per cent. interest, and it provided for 15 days of grace 
for its payment, and that the policy should remain in full force and effect 
during the grace period, but, if not paid on or before the last day of grace, 
that it should immediately terminate. The note further provided that, in 
case of its non-payment and the termination of the policy, there should be 
immediately due to the company a proportion of the premium for the period 
the policy was kept in force from the date of the note to the last day 
of grace. The note was not paid, and on October 29th the defendant wrote 
the insured as follows: 

“This is to remind you that your note for $64.77 including interest, 
which was given to extend the time for payment of premium on your policy 
No. 30684 became due October 24, 1920, and remains unpaid. 

“If it is not convenient for you to pay the full amount of the note 
at this time, you should write us immediately upon receipt of this letter, 
sending us, if possible, a part payment on the note and tell us when you 
could probably pay the balance. 

“Your note provides for fifteen days of grace, of which five days have 
already expired, and unless some adjustment is made by November 8, 1920, 
your insurance will terminate, unless otherwise provided in the terms of 
your contract. 

“We ask you to give this important matter your prompt and serious 
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attention, and assure you that we are at all times ready and willing to 
assist you in keeping your insurance in force.” 

The testimony on the part of the defendant is to the effect that it 
received no answer to the above letter, but on the part of the plaintiff that 
the letter was answered prior to the 8th of November, in which answer 
assurance was given that the note would be paid as soon as the insured 
could haul some of his crop to market. The insured was kicked by a horse 
on November 12th and received injuries from which he died November 16th. 


There. is evidence to show that a few days after the election in 1920 
the insured, with the assistance of his wife, the witness, wrote a letter to the 
defendant, apprising them of his intention to pay the note when he could 
market some of his crop; that this letter was taken to town some 13 miles 
distant about Saturday (November 6th); that the insured was in the post 
office that day, bought some stamps, and mailed some letters. The agents 
of the defendant denied the receipt of any such letter. If it was received, 
there is no evidence that it was ever answered. Appellant contends that by 
force of the policy provisions, as well as the provisions of the note and the 
conditions stamped upon the premium receipt, the policy lapsed for non- 
payment of the premium at the end of the period of grace, which would 
be 15 days after October 24th or midnight November 8th. It further con- 
tends that there is no estoppel to invoke the policy provisions and no waiver 
of their legal effect evidenced by any act of the company. Hence, it is 
contended, the trial court should have granted the motion for a directed 
verdict, or after verdict should have granted the motion non obstante. 


[1] We are of the opinion that the evidence in this case is altogether in- 
sufficient to establish a waiver of the provisions of the policy or any estoppel 
to rely thereupon. If it be conceded, though we do not so decide, that the 
evidence of the plaintiff is sufficient to establish the writing of a letter on No- 
vember 6th, advising the defendant that the premium note would be paid when 
the insured could market some of his crop, it does not follow, in our opinion, 
that the policy did not lapse on November 8th. While in the previous corre- 
spondence the defendant company had manifested a disposition to be liberal 
and accommodating in the matter of premium payments, there is nothing in its 
letters from which it can reasonably be said that the company was committed 
in advance to any terms that might be satisfactory to the insured or that he 
might desire or require for his accommodation. Their letter of the 29th of 
October advised the assured that, unless some adjustment was made by No- 
vember 8th, his insurance would terminate. The clear meaning of this lan- 
guage, in our opinion, is that the insurance would be terminated unless some 
new agreement between the company and the insured respecting the payment 
of the premium were entered into, and the condition is not satisfied by a 
insufficient to establish a waiver of the provisions of the policy or any 
mere request for an extension not assented to by the creditor. The previous 
letter of May 14th, in which the company expressed its general solicitude for 
the interests of its policy holders, contains no expression which, in our 
judgment, signifies an assent in advance to an extension of premium pay- 
ments beyond the time covered by express agreements. This record is 
entirely devoid of evidence going to prove that the defendant assented to 
any terms or extension requested by the insured in his letter written on or 
about November 6th. Under the undisputed facts, the insured was not 
justified in assuming, if he did assume, that the company would assent to 
the indefinite extension requested. 


The respondent argues that the death of the insured occurred within 
the grace period. If this contention be sound, it would follow, of course, 
that the beneficiary could recover without reliance upon either waiver or 
estoppel. This argument is based upon the following provision of the 

olicy : 

“In the payment of all premiums hereunder after the first policy year 
there will be allowed a grace of thirty-one days, without interest, during 
which time this policy shall remain in full force and effect.” 
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{2] It is contended that this provision applied to the subsequent blue 
note transaction operated to give a grace period of 31 days after the matur- 
ity of the note instead of 15 days, as provided therein. The note was 
payable on or before October 24, 1920. In the body of this note, imme- 
diately following the promissory obligations and in type uniform in size 
with that in which the forepart is printed, is the following sentence: 

“The payee agrees to allow fifteen days’ grace for the payment of this 
note, and during such grace period the policy herein below referred to shall 
remain in full force and effect, but if the note is not paid on or before the 
last day of the grace period, then and thereupon the policy shall immediately 
terminate as below provided.” 

The further provisions in smaller type are: 

That the “policy is continued in force until midnight of the last day of 
grace hereunder and that if the note be not paid on the last day of grace, 
the policy will automatically, and without notice, become forfeited and void 
except for the nonforfeiture benefits, if any.” 

There is additional provision to the effect that such part of the face of 
the note shall be immediately due to the company as may represent a propor- 
tion of the premium, governed by the ratio of the period to the last day 
of grace compared to the whole time covered by the premium. The stamp 
upon the receipt sent to the insured upon acceptance of his note was in 
every way consistent with the conditions stated in the note. We are clearly 
of the opinion that the grace period stated in the note is controlling. The 
aarye 31 daay 0} poinsur ay} Aq JO payreae sem AdOd ay} UI UOTSIAOId 99213 
during the period he was negotiating for the extension, and in our opinion 
it means just what it says—that a grace period of 31 days is allowed in the 
payment of all premiums under the policy, during which time the policy 
shall remain in effect, and that it has no application to any separate or 
collateral agreement which may provide for a further extension. An exten- 
sion beyond the grace period in the policy is no part of the policy contract 
and depends entirely for its effect upon such collateral agreement as may 
be made controlling it. If, therefore, a policy holder takes the benefit of 
the delay or extension contracted for in a separate agreement, he is bound 
to perform the conditions on which it is granted, or to submit to the conse- 
quences of the failure to so perform. See Pitt v. Berkshire Life Ins. Co., 
100 Mass, 500; Hudson v. Knickerbocker Life Ins. Co., 28 N. J. Eq. 167; 
Banholzer v. New York Life Ins. Co., 74 Minn. 387, 77 N. W. 295, 78 
N. W. 244; Baker v. Union Mutual Life Ins. Co., 43°N. Y. 283; Kerns v. 
New Jersey Mut. Life Ins. Co., 86 Pa. 171, 14 R. C. L. 978. 

It follows that the grace period had expired at least seven days before 
the alleged maturity of the policy, and that, as no nonforfeiture bencfits 
had accrued, the policy was automatically terminated. 

For the foregoing reasons, the judgment appealed from is reversed, and 
the action dismissed. q 

Bronson, C. J., and Nuessle, Christianson, and Johnson, JJ., concur. 


el ARR oe 


FEDERAL LIFE INS. CO. v. ROBERTS. (No. 11032.) 
(Supreme Court of Oklahoma. Janes 1923. Rehearing Denied July 17, 


216 Pacific Reporter, 426. 
(Syllabus by the Court.) 

1. INSURANCE — ALLEGATION OF FRAUD OF INSURED IN 
PROCURING LIFE POLICY MUST BE PROVEN AS ANY 
OTHER FACT; BURDEN ON INSURANCE COMPANY TO 
PROVE FRAUDULENT MISREPRESENTATIONS OF IN- 
SURED IN PROCURING LIFE POLICY. 


Where a life insurance company denies liability on a policy because of 
fraudulent misrepresentations of the insured in procuring such policy, the 





1048 Insurance Law Journal, Vol. 61. [1923 


mere allegation of fraud is not evidence of same, but merely raises an issue 

of fact, to be proven as any other fact, and the burden is upon the insurance 

company to prove such fact. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

2. INSURANCE—NOT ERROR TO INSTRUCT FOR PLAINTIFF IN 
ACTION ON LIFE POLICY, WHERE APPLICATION SHOWS 
INSURED IN GOOD HEALTH AT DELIVERY OF POLICY, 
AND FRAUD IN APPLICATION ONLY DEFENSE. 

Where the policy, together with the application therefor, containing all 
questions and answers in reference to the health of the insured, all taken 
together show on their face that the insured was in good health at the time 
of the delivery of the policy, and same, together with the oral testimony, 
make a prima facie case, then, in the absence of proof of fraud, where 
fraud is the only defense, it is not error to instruct the jury for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from District Court, Cotton County; Cham. Jones, Judge. 

Action by J. Oscar Roberts against the Federal Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Affirmed. 

B. O. Young, of Oklahoma City, for plaintiff in error. 

S. I. McElhoes, of Oklahoma City, for defendant in error. 

Harrison, J. This was an action by J. Oscar Roberts, as beneficiary, 
to recover on two insurance policies, of $1,000 each, issued to his wife. 
Roberts alleged the issuance and delivery of the two policies to his wife, 
the date of their issuance and delivery, the sum for which policy was 
issued, and the premium upon same; alleged that all premiums had been 
paid, and that same had been received by the insurance company; alleged 
the death of his wife, the insured, and that she had died while such policies 
were in full force and effect; alleged that he had made proper proof to the 
company of his wife’s death; alleged that he had made demand upon the 
company for payment of said policies, and that the company had refused to 
pay same, or any part of same, but had offered to return him the amount of 
premiums with legal interest thereon. To plaintiff’s petition, and as part 
thereof, he attached said policies, together with copies of application for 
such policies, and also copies of questions and answers in regard to the state 
of health of insured, and likewise attached all stipulations and proofs 
which went to make up and constituted the entire contract between the 
parties. 

The defendant insurance company answered by general denial, and 
further answered, and as affirmative defense alleged the policies to have 
been procured by fraud and misrepresentation, consisting of the fact that 
she had represented herself to be in good health, and especially that she 
was not a consumptive, nor affected with tuberculosis, when in fact she 
was a consumptive at the time the application was made, and died of con- 
sumption or tuberculosis within two years after the policies were issued; 
that such policies would not have been issued but for such deception and 
fraud; and that, same having been procured by such deception and fraud, 
defendant was not liable. To the answer, plaintiff replied, denying the alle- 
gations of new matter, and denying all allegations not put in issue by the 
petition and answer. Thus issue was formed as to every allegation presented 
by the pleadings. 

The insurance company objected to the introduction of testimony, on the 
alleged ground that the petition failed to allege facts sufficient to constitute 
a cause of action; the court overruled the objection, which ruling was ex- 
cepted to and is assigned here as error; thereupon plaintiff introduced his 
evidence, consisting of the exhibits attached to the petition and the parol 
testimony of plaintiff, proved the issuance and delivery and receipt of the 
policies, the amount of the policies, the date and the premiums due thereon, 
that all premiums due had been paid, proved the death of the insured and 
proof of such death to the insurance company, proved that he had made 
demand for the payment of the policies and that such demand had been 
refused, and proved that they had refused to pay such policies, or any 
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portion of same, but that they had offered to return the premiums, with 
interest thereon, and rested. The insurance company moved for an 
instructed verdict in its favor, which the court overuled. Insurance com- 
pany excepted, and assigns such ruling as error here. 

After overruling the insurance company’s motion for an instructed 
verdict, the plaintiff moved the court to instruct a verdict in favor of 
plaintiff, and the court sustained such motion and ‘instructed the jury to 
return a verdict for plaintiff. Insurance company objected and excepted to 
the action of the court in instructing the jury for plaintiff, and assigns 
same as error here. The jury returned a verdict in favor of plaintiff, and 
thereupon the court rendered judgment, to which the insurance company 
excepted and assigns same as error here. 

The assignment contains seven alleged errors, but argues the second 
and sixth under one proposition, the third, fourth, and fifth under the 
second proposition, and the seventh under the third proposition; the first 
error assigned, being that the court erred in overruling motion for judg- 
ment in favor of the insurance company, being included in the other errors 
assigned. 

[1] The first proposition is that the court erred in admittmg any 
evidence on the part of plaintiff. Plaintiff in error bases this contention, 
and argues same, on the theory that objection to the introduction of testi- 
mony was equivalent to general demurrer to the petition, citing Cowart v. 
Parker-Washington Co., 40 Okl. 56, 136 Pac. 153; Hilton v. Bailey, 46 
Okl. 759, 149 Pac. 863. It has been held repeatedly by this court that 
objections to the introduction of testimony, especially in the absence of 
demurrer to the petition, is not favored by this court. The reason for 
such disfavor is manifest. If the petition is demurred to for failure to state 
cause of action, then the court has opportunity to have same corrected by 
amendment, and likewise plaintiff has opportunity to amend; but in the 
absence of demurrer plaintiff has no opportunity to amend, nor the court 
opportunity to pass upon the sufficiency of the petition, and therefore has 
a right to assume that defects in the petition are waived. But white this 
court has in properly justifiable cases treated an objection to the introduc- 
tion of testimony as having the effect of a general demurrer, we will herein 
treat same as having the effect of a demurrer. In so considering it, we 
find that the petition contains every essential allegation to a recovery upon 
the policies. Having heretofore stated the substance of the allegations in 
the petition it is unnecessary to repeat them, it will suffice to say that the 
allegations in the petition together with the exhibits attached, containing 
the policies, the application and all agreements and stipulations pertaining to 
and constituting the entire contract, together with the questions and answers, 
which show on their face that deceased was an insurable risk, we conclude 
that the petition and exhibits taken as a whole allege a clear cause of 
action; therefore the authorities cited by plaintiff in error to show what 
courts have done where a petition failed to state a cause of action are not 
applicable here, because in our opinion the petition herein very clearly states 
a cause of action. 

A number of authorities are cited by plaintiff in error, some by this 
court and some from other jurisdictions, supporting the contentions that 
it takes the policy and all the stipulations, clauses, and conditions, together 
with the application, questions, and answers, to constitute the entire con- 
tract. Authorities on this question are not necessary. Section 3470, R. L. 
1910, the statute in force at the time the policies in question were issued, 
provides: 

“That the policy, together with the application therefor, a copy of 
which application shall be indorsed upon or attached to the policy and 
made a part thereof, shall constitute the entire contract between the parties.” 

This statute is sufficient authority without any decisions; it is plain 
and unambiguous. But admitting same to be the law, yet in this case it 
is of no benefit to plaintiff in error, for the reason that the fact of the 
policies themselves being issued, together with the application, containing all 
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the questions and answers pertaining to the health and insurability of the 
insured, show on their face that she was in insurable health and that she 
was free from all fatal maladies, precluded by the provisions, stipulations, 
and agreements constituting a part of the policy, taken altogether, show 
a state of facts or a condition which, if proven, would render the com- 
pany liable. : 


{2] It was not incumbent upon plaintiff to negative the facts of the 
insured’s good health. In Metropolitan Life Ins. Co. v. Peeler (Okl.) 176 
Pac. 939, 6 A. L. R. 441, it was held: 

“A provision in a life insurance policy that ‘this policy (and the appli- 
cation therefor) constitutes the entire contract between the parties and 
shall be incontestable after one year from date of its issue, except for 
non-payment of premiums,’ includes fraud on the part of the insured in 
obtaining the insurance, and, after one year from the date the policy is 
issued, the insurance company cannot plead. such fraud as a defense to an 
action brought by the beneficiary under the policy to recover the amount 
thereof, or in a cross-action to cancel the policy and rescind the insurance 
contract.” 


Almost the identical question presented here was presented in that 
case. Mr. Justice Tisinger, who delivered the opinion, treated the question 
exhaustively, citing a great number of opinions in support of his conclu- 
sion, among which is Wright v. Mutual Benefit Association, 43 Hun, 61, 
wherein the court said: 

“A stipulation like the one under consideration ought to be an incentive 
for the insurer to exercise vigilance ard good faith in investigating the 
truth or falsity of the representations upon which the policy is issued while 
the matter is fresh. The witnesses are all alive, and the exact truth can, 
if ever, be ascertained; and the stipulation prevents the insurer from lying 
by and receiving the premiums during the life of the insured, and after his 
death, when the good faith and truth of his representations cannot be sup- 
ported by his oath, contesting the policy upon the ground that the insured’s 
representations were false or untrue.” 

The opinions above cited were dealing with conditions identical in 
nature with the conditions presented here, and the conclusion in such 
opinions are but a reflection of the weight of authorities upon the question. 

The second proposition includes the third, fourth, and fifth errors 
assigned, all of which go to the sufficiency of the evidence. Plaintiff took 
the stand, and testified to all the material allegations in the petition, and 
introduced the policies, together with the application, containing all the 
stipulations and agreements, together with the questions and answers, which 
show upon their face that the insured was in good health, and in the absence 
of proof to the contrary raised the presumption in favor of good faith, 
and the presumption of absence of fraud. We conclude, therefore, that 
the evidence was sufficient to sustain the verdict and judgment, and that 
it was not error to instruct the jury to this effect. Therefore the author- 
ities cited under plaintiff's second proposition have no application here. 

The substance of all the authorities cited is stated in Shawnee Fire 
Ins. Co. v. Thompson & Rowell, 30 Okl. 466, 119 Pac. 985, to wit: 

“When the evidence, with all the inferences that can be properly drawn 
from it, is insufficient to support a verdict, it is reversible, error to over- 
rule a demurrer thereto.” 


The above rule has no application here in the face of the conclusion that 
the evidence in this case is clear and positive as to each and every material 
allegation, and, taken as a whole, shows a clear liability upon the policies. 
Decisions in the cases where the evidence was insufficient have no appli- 
cation. 

The third proposition is that the court erred in overruling motion for 
new trial. This proposition includes all the errors assigned. Plaintiff in 
error seems to rest upon the theory that, inasmuch as it had pleaded fraud 
in its answer, it had therefore shown fraud, and refuted all the allegations 
and proof of plaintiff; but the mere allegation of fraud in procuring the 
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policies has no greater effect than to put! in issue the question of fraud. 
The insurance company answered by a general denial, and as affirmative 
defense to liability alleged fraud and deception in procuring’ the policies. 
Plaintiff, in his reply to the answer, denied the allegations of fraud. Thus 
the question of fraud was merely made an issue of fact. Plaintiff’s testi- 
mony, together with the presumption raised by the fact of the policies, 
with the attached application, containing all the stipulations, provisions, 
questions, and answers, which upon their face show good faith, proves the 
cause of action in the absence of proof of fraud; the mere allegation of 
fraud constituted no evidence of same; it merely put in issue a question of 
fact, a question of fact which was incumbent upon the insurance company 
to prove. In the outset of defendant in error’s answer brief it is said: 

“There is but one question for the court to consider under the pleadings 
and under the evidence, and that is the burden of proof as to the conten- 
tion of sound health at the time of the delivery of the policies.” 

Plaintiff in error seems to ridicule this idea, contending that there is 
no issue of burden of proof involved in the case. In this the plaintiff in 
error is mistaken; the plaintiff below having, as we have heretofore shown, 
made out a prima facie case, if the insurance company would escape such 
liability on the ground of fraud in procuring the policies, the burden was 
upon it to prove fraud. The rule is clearly stated in Logan v. N. Y. Life 
Ins. Co., 107 Wash, 253, 181 Pac. 906, to wit: 

“When a life insurance policy has been delivered and the first premium 
paid, the burden is upon the defendant insurance company to show that 
the policy was delivered while the insured was not in good health.” 

In support of this rule, Mutual Life Ins. Co. v. Long, 12 Ohio App. 
Rep. 252; Console v. Prudential Ins. Co., 67 Pa. Super. Ct. 52; Knights & 
Ladies of Security v. Glenn, 76 Fla. 592, 80 South. 516, 2 A. L. R. 1503; 
American National Ins. Co. v. Fawcett (Tex. Civ. App.) 162 S. W. 10; 
Burgess v. Pan American Life Ins. Co. (Mo. App.) 211 S. W. 114; Roedel 
v. Hancock Mutual Life Ins. Co., 176 Mo. App. 584, 160 S. W. 44; Mohr 
v. Prudential Ins. Co., 32 R. I. 177, 78 Atl. 554; Peebles v. Eminent House- 
hold, 111 Ark. 435, 164 S. W. 296; Lee v. Prudential Life Ins. Co., 203 Mass. 
299, 89 N. E. 529, 17 Ann. Cas. 236; Mumaw v. Western & Southern Life 
Ins. Co., 97 Ohio St. 1, 119 N. E. 132. 

In view of the facts presented here, and under the authorities herein, 
it is our conclusion that the court below did not err in instructing the 
jury to return a verdict in favor of plaintiff. 

The judgment is affirmed. 

McNeill, V. C. J., and Cochran, Nicholson, and Mason, JJ., concur. 


—————_ ~~ 

ATKESON v. SOVEREIGN CAMP, W. O. W., ET aL. (No. 12463.) 

(Supreme Court of Oklahoma. May 8, 1923. Rehearing Denied July 3, 
1923.) 


216 Pacific Reporter, 467. 
(Syllabus by the Court.) 

2. INSURANCE—NO PERSON NOT IN RELATION TO INSURED 
AS PROVIDED IN BY-LAWS OF SOVEREIGN CAMP, WOOD- 
MEN OF THE WORLD, ENTITLED TO FRATERNAL BENE- 
FIT CERTIFICATE. 

Under the statutes of this state and the constitution and by-laws of the 
Sovereign Camp, Woodmen of the World, no person not in relation to the 
insured, as provided therein, or legally married to the member, is qualified 
to participate in the benefits of a fraternal benefit "eee of the order. 

(For other cases, see Insurance, Dec. Dig. § 793 
5. INSURANCE—HEIRS OF HOLDER OF nt OF MEM- 

BERSHIP IN FRATERNAL INSURANCE HELD BENEFICI- 

ARIES. 


Where a fraternal insurance society instituted an action to have deter- 
mined the rightful beneficiaries under a certificate of membership issued to 
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one of its members, and the agreed facts show that such member had mar- 
ried a second time within six months from the date of a decree of divorce 
granted to his first wife, that such member had two minor children by his 
first wife, and that soon after his second mrarriage he caused his second 
wife to be named as the beneficiary in the certificate of membership in the 
seciety, and that such member died before the expiration of six months 
from date of the decree of divorce, held, the second marriage being void 
and second wife being prohibited from taking the insurance under the appli- 
cable statute of this state and the by-laws of the society, the first wife be- 
ing disqualified under the statute and by-laws of the society by reason of 
the decree of divorce, that the two minor children of the deceased by his 
first wife as the heirs of the deceased are entitled to collect the insurance. 

(For other cases, see Insurance, Dec. Dig. § 793.) 

McNeill and Kane, JJ., dissenting. 

Appeal from District Court, Carter County; B. C. Logsdon, Judge. 

Action by the Sovereign Camp, Woodmen of the World, against Min- 
nie Atkeson, and another. From a judgment for plaintiff, and the other de- 
fendant, the named defendant appeals. Reversed, and remanded with di- 
rections. 

J. F. McKeel and Robt. S. Kerr, both of Ada, for plaintiff in error. 

Champion, Champion & George, of Ardmore, for defendants in error. 


KENNAMER, J. This action was instituted in the district court of Car- 
ter county by the defendant in error, Sovereign Camp, Woodmen of the 
World, filing its bill of interpleader making Minnie Atkeson and Mattie 
Atkeson defendants, to determine who is the beneficiary to a certificate of 
membership in the plaintiff’s society, issued December 12, 1916, to Lee B. 
Atkeson insuring the life of said Atkeson in the amount of $1,000. The 
defendants Minnie Atkeson and Mattie Atkeson each filed a separate answer 
and cross-petition praying the judgment of the court that they be decreed 
to be the beneficiary of the insurance due from the plaintiff under the 
certificate of membership. 

On the 27th day of April, 1921, the cause was tried to the court upon 
an agreed statement of facts, and judgment was entered in favor of the 
defendant Mattie Atkeson, decreeing her to be the beneficiary of the insur- 
ance payable by the plaintiff under the certificate of membership of the 
deceased, Lee B. Atkeson. 

The defendant Minnie Atkeson prosecutes this appeal to reverse the 
judgment of the trial court. 

The material facts necessary to be considered in determining the ques- 
tions presented by this appeal briefly stated are: 

The plaintiff, Sovereign Camp, Woodmen of the World, is a fraternal 
beneficiary association, organized and incorporated under the laws of the 
state of Nebraska, engaged only in the business of the fraternal beneficiary 
association, and on December 12, 1916, being authorized to do business in 
the state of Oklahoma, issued a certificate of membership, No. 9806, in 
said society to Lee B. Atkeson, naming Minnie Atkeson beneficiary with 
relationship of wife, payable to said beneficiary on proof of death, in the 
amount of $1,000. 

Lee B. Atkeson, the insured, and the defendant Minnie Atkeson were 
legally married on the 23d day of November, 1911, and lived together as 
husband and wife until some time in the summer of 1918. Of said mar- 
riage there were two children born, whose names and ages are as follows: 
Pete Atkeson, 8 years of age; Harry Atkeson, 6 years of age. 

In the summer of 1918 Lee B. Atkeson and Minnie Atkeson were 
separated, and at no time thereafter lived together as husband and wife. 
On the 29th day of August, 1919, in an action instituted by Minnie Atkeson 
in the district court of Pontotoc county, Okl., against Lee B. Atkeson, 
Minnie Atkeson was granted a decree of divorce from Lee B. Atkeson. 
The decree of divorce contained the following provisions: It is further 
ordered by the court that this decree does not become absolute and take 
effect until six months from the date thereof. 
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Subsequent to the decree of divorce, on the 15th day of September, 
1919, and within six months from the date of said decree of divorce, Lee 
B. Atkeson, the insured, and Mattie Jeffreys, now the defendant Mattie 
Atkeson, being residents of the state of Oklahoma, went to the city of 
Gainesville, Tex., and there procured a marriage license from the proper 
authority authorizing the marriage of Lee B. Atkeson and Mattie Jeffreys. 
Thereupon the said Lee B. Atkeson and Mattie Jeffreys, in the city of 
Gainesville, Tex., caused a marriage ceremony to be performed and re- 
turned to the state of Oklahoma and lived together as husband and wife 
until the date of the death of Lee B. Atkeson, February 4, 1920. 

It is agreed: That said last marriage of Lee B. Atkeson and Mattie 
Atkeson established the relation of husband and wife, unless such marriage 
is void by virtue of the provisions of the decree of divorce and sections 
4971 and 4973 of Revised Laws 1910. That section 3 of the constitution, 
laws, and by-laws of the Sovereign Camp, Woodmen of the World, desig- 
nating who may be beneficiaries under certificates of membership issued, 
reads as follows: 

“The object of this society shall be to combine white persons of sound 
bodily health, exemplary habits and good moral character, between the 
ages of sixteen and fifty-two years into a secret, fraternal] beneficiary and 
benevolent society, provide funds for their relief, comfort the sick and 
cheer the unfortunate by attentive ministrations in times of sorrow and 
distress; promote fraternal love and unity, create funds from which, on 
reasonable and satisfactory proof of death of a beneficiary member who 
has complied with all the requirements of this society, there shall be paid a 
sum not to exceed five thousand (5,000) dollars to the person or persons 
named in his certificate as beneficiary, or beneficiaries, which beneficiary 
or beneficiaries shall be his wife, children, adopted children, parents, broth- 
ers and sisters or other blood relations, or to persons dependent upon the 
member.” 

Section 72 of the constitution and laws of the plaintiff society pro- 
vides for the manner for changing of beneficiaries by paying a fee of 25 
cents and surrendering the original certificate and requesting in writing on 
the back of the certificate the name or names of the new beneficiary or 
beneficiaries, and providing, in case the original certificate is lost or the 
possession thereof is withheld, that the insured. make satisfactory proof 
under oath of the laws of such certificate or the facts and circumstances 
of the withholding of the same. 

In December, 1919, Lee B. Atkeson made an affidavit to the effect 
that the original certificate issued to him, in which Minnie Atkeson was 
named as beneficiary, had become lost, and requested the issuance of a 
new certificate in which Mattie Atkeson, his second wife, be designated 
as beneficiary therein. That, in pursuance of said affidavit the plaintiff 
society did on the 9th day of January, 1920, issue to the said Lee B. Atke~ 
son a new certificate in which the defendant Mattie Atkeson was named as 
beneficiary, and the new certificate remained unrevoked by the insured, Lee 
B. Atkeson, on the date of his death. It was agreed that the original cer- 
tificate issued had, ever since the date of its issuance, remained in the pos- 
session of Minnie Atkeson, first wife of the deceased. 

The two children of the deceased and the defendant Minnie Atkeson 
were not made parties to the action. 

{1] In our view of this case, under the admitted facts, the first ques- 
tion presented for our consideration is whether or not the second marriage 
of Lee B. Atkeson to Mattie Atkeson at Gainesville, Tex., is void. The 
applicable statutes necessary to be considered in determining this question, 
read : 

4970. “A divorce granted at the instance of one party shall operate as 
a dissolution of the marriage contract as to both, and shali be a bar to 
any claim of either party in or to the property of the other, except in 
cases where actual fraud shall have been committed by or on behalf of the 
successful party.” 

4971. “A party desiring to appeal from a judgment granting a divorce, 
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must within ten days after such judgment is rendered file a written notice 
in the office of the clerk of the court, duly entitled in such action, stating 
that it is the intention of such party to appeal from such judgment. If 
notice be filed as aforesaid, the party filing the same may commence pro- 
ceedings in error for the reversal or modification of such judgment at any 
time within four months from the date of the decree appealed from and 
not thereafter. It shall be unlawful in any event for either party to such 
divorce suit to marry any other person within six months from the date 
of the decree of divorcement; and if notice be filed and proceedings in 
error be commenced as hereinbefore provided, then it shall be unlawful 
for either party to such cause to marry any other person until the expiration 
of thirty days from the day on which final judgment shall be rendered 
pursuant to such appeal. Any person marrying contrary to the provisions of 
this section shall be deemed guilty of bigamy, and such marriage shall be 
absolutely void.” 

4973. “Every decree of divorce shall recite the day and date when the 
judgment was rendered in the cause, and that the decree does not become 
absolute and take effect until the expiration of six months from said time, 
or as provided in case of appeal.” 

We believe that these statutes are clear in their meaning and are 
mandatory. It is our opinion, from these statutes and the controlling 
decisions in this jurisdiction and others, construing this statute and similar 
ones, that any marriage attempted to be contracted in violation of the 
express provisions of the law is absolutely void. Durland v. Durland, 67 
Kan. 734, 74 Pac. 274, 63 L. R. A. 959; Niece v. Territory, 9 Okl. 535, 60 
Pac. 300; Smith v. Fife, 4 Wash. 702, 30 Pac. 1059, 17 L. R. A. 573; 
McLennan v. McLennan, 31 Or. 480, 50 Pac. 802, 38 L. R. A. 863, 65 Am. 
St. Rep. 835. 

There is a distinct historical reason for these decisions coming from 
the earliest days of our system of jurisprudence. At common law and 
under our modern statutes, the relation of marriage was and has always 
been considered as a civil contract, requiring for its consummation, among 
others, the legal capacity of the persons to contract. It is likewise as 
well settled that until parties are finally and absolutely divorced—that is, 
the legally existing contract between them is legally and absolutely dissolved 
—the parties are incapable of contracting marriage with any one. For 
these reasons, we are unable to conceive of any sound reason why, until the 
period of six months has transpired a marriage contract entered into in 
violation of the statute should be held to be other than a void contract, 
wherever entered into. 


The case of Wilson v. Cook, 256 Ill. 460, 100 N. E. 222, 43 L. R. A. 
(N. S.) 365, discusses this subject thoroughly, and treats both the English 
and American decisions exhaustively. In the opinion by Dunn, C. J., the 
court, after citing numerous authorities, said: 

“These cases sustain the principle that where a state has enacted a 
statute lawfully imposing upon its citizens an incapacity to contract mar- 
riage by reason of a positive policy of the state for the protection of the 
morals and good order of society against serious social evils, a marriage 
contracted in disregard of the prohibition of the statute, wherever cele- 
brated, will be void.” 

And then, quoting from the English case of Brook v. Brook, 9 H. L. 
Cas. 193, 5 Eng. Rul. Cas. 783, the opinion reads: 

“It is quite obvious that no civilized state can allow its domiciled sub- 
jects or citizens, by making a temporary visit to a foreign country, to enter 
into a contract to be performed in the place of domicile, if the contract 
is forbidden by the law of the place of domicile as contrary to religion or 
morality, or to any of its fundamental institutions.” 

This rule, we believe, is impervious to attack, and is peculiarly appli- 
cable to the case at bar. 

The public policy of this state, as declared by the Legislature in the 
passage of the divorce statutes quoted supra, prohibits the remarriage of 
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divorced parties within the period of six months from the rendition of the 
decree. And though marriage be a contract, it is one of extraordinary 
dignity and public concern. It is an institution in which the state is vitally 
concerned, being the foundation of the familv and society; and all rights 
of domiciled citizens of a state and their qualifications to enter the con- 
tractual relation depend upon and are controlled by the policy of the state 
as announced by the Legislature. Such policy, the courts cannot question, 
and must always endeavor to uphold. 


In the case of Lanham y. Lanham, 136 Wis. 360, 117 N. W. 787, 17 
L. R. A. (N. S.) 804, 128 Am. St. Rep. 1085, the Supreme Court of Wis- 
consin, in a well-reasoned opinion by Chief Justice Winslow, construed 
a statute in terms almost identical with section 4971. Revised Laws 1910, 
containing the restriction against remarriage within the prohibitive period, 
and held that the Wisconsin statute imposing a restriction against remar- 
riage of both parties was not a penal law, but was prohibitive, and that the 
parties obtaining a decree of divorce, under the statutory restriction, are in- 
capable of entering into a marriage contract with a third person within the 
period of restriction in any other state such as the court of the state of 
domicile will recognize and enforce._ The language of the opinion peculiarly 
applicable to the question under consideration is as follows: 


“A state undoubtedly has the power to declare what marriages between 
its own citizens shall not be recognized as valid in its courts, and it also 
has the power to declare that marriages between its own citizens contrary 
to its established public policy shall have no validity in its courts, even 
though they be celebrated in other states, under whose laws they would 
ordinarily be valid. In this sense, at least, it has power to give extra- 
territorial effect to its laws. The intention to give such effect must, how- 
ever, be quite clear. So the question must be, in the present case, whether 
our Legislature by the act quoted declared a public policy, and clearly 
indicated the intention that the law was to apply to its citizens wherever 
they may be at the time of their marriage. To our minds there can be no 
doubt that the law was intended to express a public policy. There have 
been many laws in other states providing that the guilty party in a divorce 
action shall not remarry for a term of years, or for life, and these laws 
have generally been regarded merely as intended to regulate the conduct 
of the divorced party within the state, and not as intended to follow him 
to another jurisdiction and prevent a marriage which would be lawful 
there; in other words, they impose a penalty local only in its effect. Under 
this construction, the remarriage of such guilty party in another state has 
generally been held valid, notwithstanding the prohibition of the local 
statute. Of this class are the cases of Frame v. Thormann, 102 Wis. 654, 
79 N. W. 39, Van Voorhis v. Brintnall, 86 N. Y. 18, 40 Am. Rep. 505, and 
State v. Shattuck, 69 Vt. 403, 38 Atl. 81, 40 L. R. A. 428, 60 Am. St. Rep. 
936, and others which might be cited. 


“It is very clear, however, that the statute under consideration is in no 
sense a penal law. It imposes a restriction upon the remarriage of both 
parties, whether innocent or guilty. Upon no reasonable ground can this 
general restriction be explained, except upon the ground that the Legis- 
lature deemed that it was against public policy and good morals that 
divorced persons should be at liberty to immediately contract new mar- 
riages. The inference is unmistakable that the Legislature recognized the 
fact that the sacredness of marriage and the stability of the marriage tie 
lie at the very foundation of Christian civilization and social order; that 
divorce, while at times necessary, should not be made easy, nor should 
inducement be held out to procure it; that one of the frequent causes of 
marital disagreement and divorce actions is the desire on the nart of one 
of the parties to marry another; that if there he liberty to immediately 
remarry an inducement is thus offered to those who have become tired of 
one union, not only to become faithless to their marriage vows, but to 
collusively procure the severance of that union under the forms of law for 
the purpose of experimenting with another partner, and perhaps yet an- 
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other, thus accomplishing what may be called progressive polygamy; and, 
finally, that this means destruction of the home and debasement of public 
morals. In a word, the intent of the law plainly is to remove one of the 
most frequent inducing causes for the bringing of divorce actions. This 
means a declaration of public policy, or it means nothing. It means that 
the Legislature regarded frequent and easy divorce as against good morals, 
and that it proposed, not to punish the guilty party, but to remove an 
inducement to frequent divorce. 

“To say that the Legislature intended such a law to apply only while 
the parties are within the boundaries of the state, and that it contemplated 
that by crossing the state line its citizens could successfully nullify its 
terms, is to make the act essentially useless and impotent, and ascribe prac- 
tical imbecility to the lawmaking power.” 

Therefore, we are of the opinion that. the attempted marriage of Lee 
B. Atkeson to Mattie Atkeson, while the former was under the restrictions 
imposed by the laws of this state, by making a temporary visit to the state 
of Texas, was void, and that the said Mattie Atkeson can derive no rights 
nor base any claim thereon in the courts of this state. 


[2] The statute of this state, relating to the payment of insurance by 
benevolent societies, is as follows: 

“Benefits in case of death of members shall be paid to the families, heirs, 
blood relatives, affanced husband or wife or to the person dependent upon 
the member or to be used for the payment of the last sickness and funeral 
expenses of the members all in accordance with the constitution and by-laws 
of the association.’ Compiled Statutes of Oklahoma, 1921, § 6774. 

The by-laws and constitution of the Woodmen of the World, as quoted 
supra, are specific in their wording that the payment shall be made to only 
those persons mentioned therein; and, Mattie Atkeson being in no wise 
qualified by these provisions to receive the benefits of Lee B. Atkeson’s 
policy, can have no right thereunder; the attempted substitution of her 
name as beneficiary in the policy being ineffectual. Gray v. Sovereign 
Camp, W. O. W. (Tex. Civ. App.) 106 S. W. 176. 

Having disposed of all claims of Mattie Atkeson to the benefits of the 
a our next consideration is as to the rights of Minnie Atkeson there- 
under, ! 


[6] In the earlier days of our system of jurisprudence, there were two 
distinct and separate types of divorces which the courts rendered. They 
were what were called the divorce “a meansa et thoro” and the divorce “a 
vinculo matrimonii.” The former was a conditional decree, leaving in effect 
the marriage contract, in so far as the question of status was concerned, 
but relieving the parties from all obligations and rights as to cohabitation, 
support, and property interests. The latter was an absolute dissolution of 
the marriage relation, and changed the status of the parties from coverture 
to that of single persons. Tiffany on Persons and Domestic Relations, p. 
i7t; 9 % ©. a, 29'C. 5. 0F. 


[3] This distinction has been carried down to the present day by the 
courts of this country and is still deemed to exist in the judicial construc- 
tion of our statutes. It was clearly the intention of our Legislature, in 
passing the divorce statute of this state, that when all the proceedings 
were completed an absolute divorce should be effected. But by providing 
in the decree it is not to become absolute until after six months trom date 
and for the restriction of the right of the parties to remarry within a 
period of six months, the Legislature limited the effect of the decree for a 
period of time so that it is impossible to declare the divorce an absolute one 
in all respects. Therefore, the courts of this state, Kansas, and elsewhere, 
have held that, on the signing of the decree, a divorce of the nature of 
the common-law divorce “a mensa et thoro” is effected; which divorce oper- 
ates to separate the parties and in every way divorce them except to destroy 
the former status of a single person and substitute a new one therefor. 
They have held that the divorce is effected in every manner and for every 
purpose of preventing, on the grounds of public policy, such an occurrence 
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as happened in the case at bar. All that is necessary, under this rule of 
construction, for the parties to become absolutely and finally divorced, by 
the operation of the statute, is the expiration of the specified time of six 
months. In re Smith, 2 Okl. 153, 37 Pac. 1099; Durland v. Durland, supra; 
Barnett v. Frederick, 33 Okl, 49, 124 Pac. 57. 

Taking this construction of our laws, Minnie Atkeson lost all right 
and interest in the property of Lee B. Atkeson by the signing of the decree 
of divorce; and we believe that, in accordance with the evident intention of 
the constitution and by-laws of the Woodmen of the World, she was no 
longer his “wife” for the purpose of receiving the benefits of a policy of 
insurance, payable only to blood relatives or dependents. In fact, she was 
no longer his wife, nor he her husband for any other purpose then to 
prevent their remarriage to any other. parties for a period of six months 
from their legal decree of separation. Barnett v. Frederick, supra. 

From an examination of the record, we observe that there are two 
children of Lee B. Atkeson by Minnie Atkeson, who were not made parties 
to this suit. In the opinion of this court, from the showing made, they 
are the only persons entitled in any way to the benefits of the certificate. 
This conclusion is supported by the case of Johnson v. Grand Lodge A. O. 
U. W. of Kansas et al., 91 Kan. 314, 137 Pac. 1190, 50 L. R. A. (N. S.) 461. 

Subdivision B, § 55, of the by-laws of the Woodmen order provides: 

“In the event that the benefits are made payable to the wife of a 
member, and they be divorced from each other and no new declaration 
of beneficiary has been made, the benefits shall be payable as though the 
designated beneficiary had predeceased the member, and no new beneficiary 
had been designated, as provided in this section and section three of 
these laws.” 

It is plain from this section of the by-laws, the divorced wife is not 
entitled to receive the benefits of the certificate in question. Lawson v. 
United Benevolent Ass’n (Tex. Civ. App.) 185 S. W. 976; Whiteselle v. 
Northwestern Mutual Life Insurance Co. (Tex. Com. App.) 221 S. W. 575; 
Western & Southern Life Insurance Co. v. ‘Webster, 172 Ky. 444, 189 S. 
W. 429; Hatch v. Hatch, 35 Tex. Civ. App. 373, 80S. W. 411, 

[4] Section 224, Compiled Laws of Oklahoma 1921, reads as follows: 

“The court may determine any controversy between parties before it, 
when it can be done without prejudice to the rights of others, or by saving 
their rights; but when a determination of the controversy cannot be had 
without the presence of other parties, the court must order them to be 
brought in.” 

Apparently, it was intended ,to remedy such a situation here existing; 
and it was held in the case of Simpson et al. v. Hillis, 30 Okl. 561, 120 
Pac. 572, Ann. Cas. 1913C, 227, construing this section, that the court, by 
virtue of the authority given it thereby, has the power and is obliged, on 
its own- motion, to call persons interested in the controversy, and not 
legally made parties thereto, into court and to adjudicate their rights with- 
out resorting to another action. 

[5] Having determined that neither Mattie Atkeson nor Minnie Atke- 
son is entitled to the benefits of the money in the hands of the interpleader, 
the judgment of the court below is hereby reversed; and it appearing from 
the agreed statement of facts before us that the children of Lee B. Atkeson 
by Minnie Atkeson are the persons legally entitled thereto, the cause is 
remanded, with directions to the court below to order the said children 
brought into court and to render judgment for such parties. 

Johnson, C. J., and Nicholson, Cochran, Branson, Harrison, and Mason, 
JJ., concur. 

McNeill and Kane, JJ., dissent. 
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AMERICAN NAT. INS. CO. v. SMITH. (No. 10930.) 
(Supreme Court of Oklahoma. Jan. 11, 1923.) 
211 Pacific Reporter, 1029. 
(Syllabus by the Court.) 
INSURANCE — INSURER HELD ESTOPPED UNDER EVIDENCE 


TO ASSERT FORFEITURE AND CANCELLATION OF LIFE 
INSURANCE POLICIES. 


In an action by the plaintiff upon two insurance policies where the de- 
fendant admitted the execution and delivery of the policies but interposed 
an affirmative defense that the policies had been canceled for nonpayment of 
premiums, it appears from the evidence that for about seven years the de- 
fendant company had collected the weekly premiums by sending a collector 
to the residence of the insured to receive such premiums, and that on March 
11, 1918, the father of the insured paid to an authorized collector of the de- 
fcndant company all premiums in arrears and continued to pay the weekly 
premiums until April 2, 1918, the date of the death of the insured. Held, 
that the defendant company is estopped from asserting an alleged forfeiture 
of said policies and cancellation thereof on January 7, 1918, for nonpay- 
ment of premiums, and that the judgment of the trial court in favor of the 
plaintiff be affirmed. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Appeal from County Court, Oklahoma County; W. R. Taylor, Judge. 

Action by Lula Smith against the American National Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Affirmed. 

J. I. Howard and A. M. Beets, both of Oklahoma City, for plaintiff in 
error. 

Shirk, Danner & Fowler and R. E. Christian, all of Oklahoma City, for 
defendant in error, 

KENNAMER, J. Lula Smith, plaintiff, instituted this action in the 
county court of Oklahoma county against the American National Life 
Insurance Company, a corporation, defendant, to recover upon two policies 
of insurance issued by the defendant to Gladys Smith, in which Lula 
Smith, mother of Gladys Smith, was named as beneficiary. The answer of 
the defendant admitted the execution of the insurance contracts attached 
to the plaintiff's petition, but specifically denied any liability thereon, and 
set up as an affirmative defense that the policies of insurance were can- 
celed on January 7, 1918, for non-payment of premiums, and that said 
policies were not in force on April 2, 1918, the date of Gladys Smith’s 
death. Plaintiff filed reply to the answer of the defendant denying gen- 
erally the allegations of the answer, and alleged that if the policies were 
canceled, as alleged by the defendant, the same were canceled without 
authority and without notice to the plaintiff or the insured, and that 
after the date of the alleged cancellation the said defendant, without claim- 
ing any default under said policies, accepted the premiums paid thereon 
and continued to accept the premiums until the date of the death of the 
insured, and that by reason thereof the defendant is estopped from asserting 
a cancellation of said policies. 

The cause was tried on March 31, 1919, and after the introduction 
of the evidence in support of the issues, as raised by the pleadings, the 
trial court found in favor of the plaintiff and rendered judgment in her 
favor in the sum of $302 and interest as pleaded for in her petition 
Motion for new trial was overruled, exceptions allowed, and this appeal 
is prosecuted to reverse the judgment of the trial court. 

The assignments of error present but one decisive question for review. 
Did the trial court err as a matter of law under the facts as established bv 
the evidence in rendering judgment for the plaintiff on the policies of 
insurance? Is it the contention of the plaintiff in error that the policies 
of insurance were not in force but had been canceled on the date of the 
death of the insured, Gladys Smith. Without setting out the provisions 
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of the policies in detail, we deem it sufficient to state that the policies 
in substance contain the following material provisions: First, that the 
neglect of an agent to call will not be deemed an excuse for non-payment 
of premiums; that all premiums are payable at the company’s home cffice, 
but may be paid to an accredited representative of the company, and all 
payments to be recognized by the company must be entered when paid in 
the premium receipt book belonging with the policy. If for any reason 
the premium is not called for when due by an accredited representative 
of the company, it shall be the policy holder’s duty, before said premium 
shall be four weeks in arrears, to bring said premium to the company’s 
home office; that the terms of the policy cannot be changed or varied 
except by written agreement signed by the president and secretary, rein- 
statement of the insured to be made upon payment of back premiums in 
full and upon passing a satisfactory medical examination, but such an 
examination may be waived by said company if it so desires. 

Counsel for plaintiff in error contend that, the insurance policies 
having been cancelled for non-payment of premiums and no reinstatement 
of the insured having been made as provided in the policy, the trial court 
erred in rendering judgment in favor of the plaintiff in the action. The 
evidence on the part of the plaintiff showed that the company had for 
about seven years collected the premiums from the insured by sending 
a collector to her residence and collecting the weekly premium of 25 
cents. That prior to March 11, 1918, for some considerable time the col- 
lector had failed to come around and collect the premiums due on the 
policies, as had been the custom of the company for several years, but 
that on March 11, 1918, the collector of the company, J. W. Updegraft, 
came to the home of Gladys Smith and collected $2.25, the back premiums 


due on the policies, the money being paid by Sam Smith, the father of 
Gladys Smith, and Updegraft gave to Smith the following receipt: 
“American National Insurance Company. 
“Incorporated by the State of Texas, 
“Home Office, Galveston, Texas. 


“March 11, 1918. 

“Received from Gladys Smith $2.25, being the arrears on policy No. 
1569928-537139 which the applicant desires the company to revive. 

“Under no circumstances will the company be liable under said policy 
in case of death until the policy has been revived on the books of the 
company and the money credited in the premium receipt book belonging 
to said policy. 

“J. W. Updegraft, Agent. 

“If the company accepts the revival application amount paid will be 
credited in the premium receipt book belonging with the policy, otherwise 
the money will be returned.” 

Sam Smith; father of Gladys Smith, testified that he continued to 
pay all premiums due on the policies of Gladys Smith up until the date of 
her death April 2, 1918, to Updegraft, collector of the defendant company. 
It is admitted that Updegraft was an authorized collector of the company. 
Sam Smith stated positively in his testimony that Updegraft advised him 
from time to time upon paying the premiums that the policies were all 
right. There is really no serious dispute but what the company received 
the premiums on the policies up to the date of the death of the insured, 
and the evidence, in our judgment, is sufficient to show that the company, 
by its acts and conduct through its authorized collector, was such as to 
lead Sam Smith, the agent of the insured in paying the premiums, to 
as that everything had been done by the insured to keep her policies 
in force. 

The defendant company, having received the weekly premiums from 
March 11 until April 2, 1918, the date of the death of the insured, and 
having never offered to return the same until demand was made for the 
payment of the policies, we are clear in this situation that the defendant 
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company must be held to have waived any provisions in the policy author- 
izing their cancellation and by such conduct are estopped from insisting 
upon a forfeiture. The law is well established that all of the provisions 
of the policies authorizing a cancellation, or forfeiture, are made for the 
benefit of the insurance company, and that such provisions may be waived, 
or the conduct of the insurer may be such as to constitute an estoppel 
against invoking a forfeiture. Pacific Mutual Life Insurance Co. of 
Cal, v. O’Neil, 36 Okl. 792, 130 Pac. 270. 

On the date of the death of the insured in the instant case, the de- 
fendant company had in its possession the weekly premiums due on the 
policies from January 7, 1918, the date on which it is claimed the policies 
were canceled, to April 2, 1918, the date of the death of the insured, and 
the law will not permit the defendant company to continue the collection 
of premiums due upon a policy for this length of time and retain the 
same, and in case of death assert that the policies upon which the premiums 
have been collected during this time is a void contract for non-payment of 
premiums. If the policy is a sufficient valid contract to enable the 
company to collect premiums upon, it would be an unreasonable propo- 
sition to hold where the premiums had been paid and accepted by the 
company that the policy was void for non-payment of premiums. We 
are clear in the instant case that the long continued course of conduct 
of the defendant company in sending its collector each week to collect 
the premiums and the acceptance and collection of all premiums in arrears 
constituted such facts as to estop the defendant from asserting cancellation 
and forfeiture of policies for non-payment of premiums. National Life 
Insurance Co. of the United States v. Clayton (Okl.) 173 Pac. 356; 
Carey v. John Hancock Mutual Life Insurance Co., 114 App. Div. 769, 
100 N. Y. Supp. 289; Knoebel v. North America Accident Insurance 
Co., 135 Wis. 424, 115 N. W. 1094, 20 L. R. A. (N. S.) 1037; 2 Joyce 
on Insurance, 1332; McNicholas v. Prudential Insurance Co. of America, 
196 Mass. 565, 82 N. E. 692. 

For the reasons given, the judgment of the trial court is affirmed. 

Johnson, McNeill, Kane, Miller, Nicholson, and Cochran, JJ., concur. 


me 


KANSAS CITY LIFE INS. CO. v. HARPER. (No. 11023.) 
(Supreme Court of Oklahoma. Feb. 27, 1923. Rehearing Denied May 8, 
1923.) 

214 Pacific Reporter, 924. 

(Syllabus by the Court.) 

1. INSURANCE — “LIFE INSURANCE POLICY” CONTINUOUS 

CONTRACT FOR LIFE, SUBJECT TO FORFEITURE FOR 

NONPAYMENT OF “PREMIUM.” 

A “policy of life insurance” without any qualifying provisions is not a 
contract of insurance for a single year, with a privilege of renewal from 
year to year by paying the annual premiums It is an indivisible and con- 
tinuous contract of insurance for life, subject, when so stipulated, to dis- 
continuance and forfeiture for nonpayment of any installment of premium. 
Such “premium” installments are not intended as the consideration for the 
respective years for which they are paid, but each installment is part con- 
sideration of the entire insurance for life. 

(For other cases, see Insurance, Dec. Dig. §§ 124, 180.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Life Insurance; Premium.) 

2. INSURANCE — WHERE LIFE POLICY UNAMBIGUOUS. CAN- 

NOT BE GIVEN A FORCED OR STRAINED CONSTRUCTION. 


If the terms of the policy are clear, consistent, and unambiguous, no 
forced or strained construction can be indulged in to give effect to the pol- 
icy. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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3. INSURANCE — PROVISIONS OF POLICY SHOULD BE CON- 
STRUED TOGETHER CONSISTENT WITH ITS TERMS AND 
PROVISIONS. 

The various provisions of the policy should be considered and construed 
together, and a construction placed upon the policy consistent with its terms 
and provisions. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

4. INSURANCE—POLICY SHOULD BE CONSTRUED AS WHOLE. : 
The whole of a contract is to be taken together, so as to give effect to 

every part, if reasonably practicable; each clause helping to interpret the 

others. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

5. INSURANCE—JUDGMENT FOR BENEFICIARY IN LIFE POL- 
ICY WHERE INSURED DIED AFTER DATE POLICY WAS EX- 
TENDED BY LOAN VALUE HELD ERRONEOUS. 

The policy in the instant case was dated June 28, 1912. The undisputed 
evidence showed that the premium payments were as follows: June 28, 
1912, premium paid in cash, $59.63. June 28, 1913. premium paid in cash, 
$59.63. June 28, 1914, premium paid in cash, $59.63. June 28, 1915, pre- 
mium paid by note, $59.63, due in 6 months, or 12—28—1915. 12—28—1915, 
note extended to 6—28—16. June 28, 1916, note due and not paid. That on 
the latter date the loan value of the policy was $108.57, the indebtedness 
against the policy on account of unpaid note was $63.21, leaving a balance 
of loan value on said date of $45.36, which was applied to extend the policy 
for such part of the year as that amount sustained to the annual premium, 
to wit, nine months and three days, which expired March 31, 1917. The pol- 
icy was not renewed. The insured died on November 17th thereafter. 
Held: (a) The foregoing was a proper application of the loan value under 
the terms of the policy and the statute; (b) the policy lapsed or expired 
on March 31, 1917, and therefore was not in force at the’time of the death 
of the insured; (c) that the judgment of the trial court awarding judgment 
in favor of the plaintiff was erroneous, in that it was a misapplication of 
the law to the facts. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Appeal from District Court, Oklahoma County; Geo. W. Clark, Judge. 

Action by Norah Harper against the Kansas City Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Reversed and 
remanded. 

Keaton, Wells & Johnston, of Oklahoma City, and George Kingsley, 
of Kansas City, Mo., for plaintiff in error. 

T. J. McComb, of Oklahoma City, R. McMillan, of Ardmore, and 
Stephen C. Treadwell, of Oklahoma City, for defendant in error. 

Jounson, J. This appeal is taken from the judgment rendered by the 
district court of Oklahoma county, on July 12, 1919, before Judge Clark. 
Norah Harper, plaintiff below, sued the Kansas City Life Insurance 
Company for recovery on a policy issued in the name of Oscar G. Harper, 
her husband. For convenience, we shall refer to the parties as they stood 
in the court below. 

The petition, in substance, alleges: 

“(2) That on the 28th day of June, 1912, the defendant in considera- 
tion of an annual premium of $59.63 paid to it by Oscar G. Harper, made, 
executed and delivered to the said Oscar G. Harper its certain policy 
of life insurance, in writing insuring the life of the said Oscar G. Harper 
in the sum of $2,500, and whereby it promised and agreed to pay to the 
plaintiff the sum of $2,500 upon the receipt of due proofs of death of 
the said Oscar G. Harper. A copy of said policy of insurance is hereto 
attached marked ‘Exhibit A’ and made a part hereof. 

“(3) That on the 17th day of November, 1917, said Oscar G. Harper 
died and left surviving him the plaintiff, his wife, who is beneficiary in 

said policy. 
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“(4) That the plaintiff has furnished due proofs of the death of the 
said Oscar G. Harper in accordance with the provisions of said policy 
to the said defendant, and said Oscar G. Harper and the said defendant 
Norah Harper each duly performed all the conditions of said policy of 
insurance on their part and on the part of each of them.” 

In an amendment to the petition the plaintiff says there is a provision 
in the application for said policy as follows: 

“That it is expressly agreed and understood upon my part that this 
contract is to be null and void and of no binding force whatever unless 
my application is received and accepted at the home office of the company 
and approved by the medical director, and the policy of insurance de- 
ae to me or my beneficiary during my life time and while in good 
health.” 

And a provision in the policy was pleaded as follows: 

“This policy shall not take effect unless the first premium hereon has 
been paid, and this policy delivered to the applicant within thirty days 
from the date hereof, or unless the applicant is in good health at the time 
of its delivery.” 

And it is further set up in the amendment that it was not delivered to 
the plaintiff on the date of its execution— 

“That the law of the state of Missouri requires the policy to be 
registered with the superintendent of insurance before delivery, and the 
policy shows upon its face that it was not registered until the 22d day of 
July, 1912, and said policy was delivered to the insured on the 26th day of 
July, 1912, which was within 30 days after its date.” 

Wherefore, plaintiff prays judgment for $2,500 with interest. 

The policy, marked “Exhibit A,” is attached to the petition, and the 
parts material to this contest read as follows: 


“2. The first year’s premium only may be paid to the agent. All 
subsequent premiums are due and payable in advance at the home office 
of the company without notice. However, they may be paid to an author- 
ized agent of the company on or before the date when due, but only in 
exchange for a receipt signed by the president, vice president, secretary 
or assistant secretary and countersigned by such agent. Upon failure 
to pay a premium on or before the date when due, or upon failure to 
pay any premium note when due, this policy will become null and void 
without any action or notice by the company, and all rights shall be for- 
feited to the company except as hereinafter provided. 

“3. Notice of each and every premium when due or to become due 
hereon is given and accepted by the delivery and acceptance of this 
policy. Notice of premiums coming due is sent to the insured as a matter 
of accommodation, but the company assumes no responsibility for the 
failure to send or the miscarriage or non-delivery of any notice. 

“4. Any indebtedness to the company including loans and interest 
accumulations and any balance of the then current policy year’s premium 
remaining unpaid will be deducted in any settlement under this policy. 


“8. No agent has the power on behalf of the company to modify 
this contract, to extend the time of payment of premiums, to waive any 
forfeiture, to bind the company by making any promise or any representa- 
tion, or to deliver any policy contrary to the provisions of section one 
(1) hereof. These powers can be exercised only by the president, vice 
nresident, secretary, or assistant secretary of the company and will not 
be delegated. as 

“10. In case of default in the payment of any premium hereunder 
or of any premium note when due, the company will reinstate the policy, 
if not previously surrendered, at any time upon written request by the 
insured to the company at its home office, accompanied by evidence of 
insurability satisfactory to the company and the payment of all premiums, 
arrears and the payment or reinstatement of any indebtedness existing at 
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the date of default, together with interest thereon at the rate of five per 
centum per annum. 


“Grace in Payment of Premiums.—A grace of one month (without 
interest charge) during which the insurance will remain in full force will 
be allowed in the payment of all premiums except the first. 


“Non-forfeiture and Loan Features. 


“After payment of premiums for three or more full years the fol- 
lowing options shall be effective; if default occurs after a fractional part 
of the current year’s premium has been paid, the values will be propor- 
tionately adjusted. 

“Automatic Loan—If any premium on this policy shall not be paid 
when due, the same, without action on the part of the insured, and pro- 
vided this feature shall not previously have been waived in writing filed 
at this office, shall be charged as an automatic policy loan with interest 
at six per centum per annum if the then loan value of the policy be suffi- 
cient to cover such loan in addition to any existing indebtedness and 
accrued interest. If the loan value or the balance thereof shall not be 
sufficient to pay the entire premium due, then it shall be used, if suffi- 
cient, to pay the premium for a shorter period, but not less than an entire 
quarterly premium, and if not sufficient to pay a quarterly premium, the 
policy shall cease to be in force and any residue of the surrender value of 
said policy shall be paid in cash on surrender of the same. The accumu- 
lation of such automatic policy loans, with accrued interest thereon, shall 
be a first lien on the policy, but may be paid at any time in whole or 
in patt.. *" 74 


“Table of Loan and Surrender Values. 


“This table will apply if this policy be free from indebtedness but 
any existing indebtedness may be paid in cash and the table will then 
apply; or if not so paid, the loan and cash values will be reduced by the 
indebtedness and the amount of paid-up or the term of extended insurance 
will be reduced in the ratio of indebtedness to the reserve of this policy. 


After the ex- Cash Extended insurance Paid-up 
piration of surrender years months Ins. 
or loan 
3 years $71. 3 0 170 
4 5 2a ** 


“This policy is issued in consideration of the stipulations, agreements 
and representations made in the application for this policy, a copy of 
which application is hereto attached and made a part hereof, and said 
policy and application constitute the entire contract between the parties, 
hereto, and in further consideration of the annual premium of fifty-nine 
dollars and sixty-three cents for one year’s term insurance from the date 
hereof. This policy will be continued upon further payments of a like 
amount on or before the twenty-eighth day of June each year thereafter 
during the continuance of this policy. 

“T agree that in any distribution of ‘surplus or profits the principles 
and methods which may be adopted by the company for such distribution, 
and its determination of the amount belonging to any policy which may 
be issued by the company, shall be and are hereby ratified and accepted 
by and for every person who have or claim any interest under such 
policy.” 

The answer admits that on the 28th day of June, 1912, defendant 
made, executed, and delivered to Oscar G. Harper its policy of life in- 
surance. 

Defendant further admits that said Oscar G. Harper died on the 17th 
day of November, 1917, and that Norah Harper, his wife, and the plaintiff 
herein, was named as the beneficiary in said policy. 

But defendant further states that it denies each and every other alle- 
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gation in said petition contained, and having fully answered asks to go 
hence with its costs. 

Il. For further answer and defense to plaintiff’s petition, defendant 
states that said policy of life insurance sued on herein, and referred to in 
plaintiff’s petition, contained the following express provisions, to wit: 

“Kansas City Life Insurance Company, Kansas City, Missouri, agrees 
to pay $2,500.00 at the home office of the company in Kansas City, Mis- 
souri, to Norah Harper, wife of the insured, immediately upon receipt of 
due proofs of the death of Oscar G. Harper, the insured, during the con- 
tinuance of this policy. 

“This policy is issued in consideration of the stipulations, agreements 
and representations made in the application for this policy, a copy of 
which application is hereto attached and made a part hereof, and said 
policy and application constitute the entire contract between the parties 
hereto, and in further consideration of the annual premium of fifty-nine 
dollars and sixty-three cents for one year’s term insurance’ from date 
hereof, this policy will be continued upon the further payment of a like 
amount on or before the 28th day of June each year thereafter during the 
continuance of this policy.” 

Defendant states that by virtue of these provisions of said policy 
there was due on said policy on the 28th day of June, 1917, a premium 
in the sum of $59.63. 

Defendant further states that said policy also contained the following 
express condition, to wit: 

“Upon failure to pay a premium on or before the date when due, 
or upon failure to pay any premium note when due, this policy becomes 
null and void without any action or notice by the company, and all rights 
shall be forfeited to the company except as hereinafter provided.” 

And that said policy further contained the following provision: 

“A grace of one month (without interest charge) during which insur- 
ance will remain in force will be allowed in payment of all premiums 
except the first.” 

Defendant further states that on the 28th day of June, 1917, the 
premium then due defendant was not paid, nor was the same paid at or 
before the end of one month after the 28th day of June, 1917, and de- 
fendant states that because the failure to so pay said premium according 
to the express terms and conditions of said policy of life insurance the 
said policy became null and void, and ever since has been null and void 
and of no legal effect whatsoever. 

Reply: 

“Comes now the plaintiff in the above-styled cause, and for her reply to 
the answer of the defendant filed in this cause says that she denies that a 
premium was due on the 28th day of June, 1917, but admits that it was 
due on the 26th day of July, 1917. And she denies that because of the 
failure to pay said premium at the ‘time it was due, or within 30 days 
thereafter, the said policy became null and void, and denies that the same 
is now null and void and of no legal effect whatsoever. But plaintiff 
avers that, on the contrary, on the 28th day of June, 1917, and on the 
17th day of July, and at the time of the death of Oscar G. Harper, the 
insured, and at the present time, the said policy of insurance herein sued 
upon was and is in full force and effect, as fully appears from the terms 
and stipulations of said policy contract declared upon and made a part 
of the plaintiff’s original petition filed herein.” 

At the close of the evidence, by consent of counsel, the court dis- 
charged the jury from the case; the court and counsel agreeing that 
there was no dispute as to the facts, and therefore no issue of fact 
remained to be submitted to the jury. 

The plaintiff in error assigns as error: The overruling of the motion 
for a new trial: overruling the demurrer of the defendant to the evidence 
of the plaintiff; error in refusing competent evidence offered on the part 
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of plaintiff in error; error of law duly excepted to at the time of the 
trial; and error in the admission of incompetent evidence. Concerning 
these assignments of error, counsel for the plaintiff in error say in their 
brief : 

The only question in this case is whether or not the policy was in 
force at the time of the death of the insured. There is no material 
contest over the facts, and the primary contest arises on the construction 
of the policy in reference to the application of the reserve or loan value 
of the policy. It was expressly provided that in case of default or non- 
payment of the premiums, then the loan value would automatically apply, 
and the question before the court is as to the construction of the policy 
on this matter.” 

[1-5] We agree with counsel that in the state of this record that 
is a correct statement of the question for our determination. 

As we have seen, the plaintiff declared upon the policy, attached a 
copy of the same to her petition, and alleged compliance on the part of 
plaintiff and the deceased with all of the terms of the policy, and ask 
judgment for the full amount of the policy, to wit, $2,500, which sum 
was awarded the plaintiff by the judgment of the trial court. The un- 
disputed facts disclosed that the policy was issued on June 28, 1912, and 
the annual premium of $59.63 was paid. Under the terms of the policy 
this payment continued the policy in force until June 28, 1913, with 
30 days’ grace in which to pay the next annual premium. On June 28, 
1913, the second premium of $59.63 was paid. This payment likewise 
continued the policy in force for a year with 30 days’ grace in which to 
pay the third premium. On June 28, 1914, the annual premium of $59.63 
was paid and. likewise extended until June 28, 1915, on which date, on 
application of the insured, he executed premium note due in six months. 
At the end of the six months, to wit, December 28, 1915, an extension of 
the note was granted for six months or to June 28, 1916. On that date 
the note was not paid, and it is the contention of counsel for plaintiff 
that on that date the policy lapsed for non-payment of this premium note, 
under the provision of the policy that— 


“Upon failure to pay a premium on or before the date when due, 
or upon failure to pay any premium note when due, this policy will become 
null and void without any action or notice by the company, and all rights 
shall be forfeited to the company except as hereinafter provided.” 

The exception referred to in this provision of the policy was: 

“Except as the policy might be carried on in force by the application 
of the automatic loan provision of the policy.” 

This policy had been in force four years, and the loan value, according 
to the tables, amounted to $108.57. 

Now, keeping in mind, this specific provision of the policy as above 
described, we have this situation: 

“June 28, 1912, premium paid in cash, $59.63. 

“June 28, 1913, premium paid in cash, $59.63. 

“June 28, 1914, premium paid in cash, $59.63. 

“June 28, 1915, premium paid by note, $59.63, due in 6 months, cr 12 
—28—1915. 

“*12—28—15, note extended to 6—28—16. 

“June 28, 1916, note due and not paid.” 

There. was therefore a default in the payment of the premium, and 
by the terms of the policy the “automatic loan” feature became operative. 
Kansas City Life Insurance Co. v. Leedy, 62 Okl. 131, 162 Pac. 760, 
L. R. A. 1917C, 917; Underwood v. Jefferson Life Insurance Co., 177 
N. C. 327, 98 S. E. 832; Sexton v. Insurance Co, 107 N. C. 142, 72 
S, E..863; Id, 160-:N. C. 597, 76:S.. B.. 5353 Ids, 187 N.C. 144.72 SE; 
864; Bank of Commerce v. New York Life Insurance Co., 125 Ga. 552, 
54 S, E. 643; Union Mutual Life Insurance Co. v. Adler, 38 Ind. App. 
530, 73 N. E. 835, 75 N. E. 1088. 
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Loan value June 28, 1916 
Indebtedness against policy on account of note $59.63 and one year’s 
interest on same $3.58, total 63.21 


—_————- 


Balance loan value 6—38—16 


This amount, being less than an annual premium and more than a 
quarterly premium, was applied in full to extend the policy for such part 
of a year as $45.36 is of the annual premium. It may be stated in a 
proportion as follows: $45.36 is to $59.63, the full premium, as 9 months 
and 3 days is to 12 months. The undisputed evidence shows this was 
what the company did. 

“It is therefore shown that $45.36 would carry the policy for 9 months 
and 3 days from June 28, 1916, or to March 31, 1917, on which date it 
fully expired, all of the value havi ing been used up 

This was in accordance with the rule senianaal by this court in the 
case of Friend v. Southern States Life Insurance Co., 80 Okl. 76, 194 
Pac. 204, where, in Syl. 7, concerning this precise question, the court 
said: 

“If any premium should not be paid when due, the premium should 
be charged against the policy as a loan, and, if the loan value of the policy 
was not sufficient to pay the total premium due, it should be applied on 
payment of the premium and extend the policy a shorter period of time.” 

If nothing else was done that would renew the policy after March 
31, 1917, the date on which the policy expired or lapsed, then the policy 
was not in force on the date of the death of the insured, which occurred 
on the 17th day of November, 1917. 

In order to bridge over this period of time, counsel for defendant in 
error’s first contention is that the policy did not take effect and become 
operative until July 25, 1912, the date of the delivery of the same, and 
that each premium became due each 12 months thereafter, with 30 days’ 
grace; and not on June 28, the date of the policy and on which date the 
annual premium became due, by the terms of the policy. 

With this contention we cannot agree, because, as hereinbefore stated, 
the policy by its terms provided otherwise. And the authorities do not 
support counsel’s contention. The rule is stated in 25 Cyc. 751, as 
follows: 

“In General—Premiums are payable on the dates fixed by the contract 
and the fact that the policy does not go into effect on a date corresponding 
to the date fixed for payment of subsequent premiums does not change the 
provisions of the contract as to when such subsequent premiums became 
payable.” 

In case of Methvin v. Fidelity Mut. Life Ass’n of Philadelphia (129 
Cal. 251), 61 Pac. 1112, paragraph 1 of the syllabus reads as follows: 

“Defendant issued to plaintiff a life insurance policy, which was signed 
at Philadelphia on July 30, 1895, and provided for the payment of quarterly 
dues on the 30th of July, October, January, and April in each year; and 
a receipt for the first quarterly premium was signed at Philadelphia by the 
president and treasurer of the company on July 30, 1895, but was not re- 
ceipted and countersigned by the local agent until September 3, 1895, and 
stated that it covered dues until October 30, 1895. The policy provided 
that it should not be binding until delivered during the lifetime and good 
health of the applicant, and also for the forfeiture of the policy ii the 
premiums were not paid when due. Assured died after October 30, 1895, 
without paying the second quarterly premium. Held, that the policy be- 
came void prior to the death of the assured, since the second quarterly 
premium became due October 30, 1895, and not December 3, 1895.” Jewett 
v. Northwestern Nat. Life. Ins. Co., 149 Mich. 79, 112 N. W. 734; Tibbits 

. Mutual Ben. Life Ins. Co., 159 Ind. 671, 65 N. E. 1033; Klein v. Insur- 
ance Co., 104 U. S. &8, 26 L. Ed. 662; Smith v. Insurance Co., 28 U. S. 
App. 48, 63 Fed. 769, 11 C. C. A. 411; Insurance Co. v. Statham, 93 U. 
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S. 24, 23 L. Ed. 789; Dover Glassworks Co. v. American Fire Ins. Co., 
1 Mary. (Del.) 32, 29 Atl. 1039, 65 Am. St. Rep. 264, 269. 

Counsel’s second contention that under section 3472, Revised Laws 
1910, “interest due upon a policy loan if not paid when due should not be 
compounded,” is untenable, as the reading of the statute will disclose. 

Section 3472 reads as follows: 

“In ascertaining the indebtedness due upon policy loans, the interest, 
if not paid when due, shall be added to the principal of such loans and 
shall bear interest at the rate specified in the note or loan agreement.” 

For the reason stated in reference to proposition 2, defendant’s in error 
proposition 3, “The automatic loan provision is in conflict with the statute 
and should, therefore, be stricken down,” cannot be sustained. Counsel's 
proposition 4 rests upon the same basis as proposition 3 and must, therefore, 
fail. 


Counsel for defendant in error for their fifth proposition states as 
follows: 

“Proposition 5. The figures all show that the policy was in full 
force and effect on September 28, 1917, even if the calculation is made from 
June 28, 1915, and the insured had, according to the terms of the contract, 
a grace of one month thereafter in which to pay his premium, but this 
grace is not necessary in this particular case, because on September 27, 
1917, a full annual premium of $59.63 was paid, which payment the com- 
pany was compelled to accept for the reason the policy had not lapsed, and 
no certificate of health could be required.” 

It is clear from what we have seen that the very basis for this propo- 
sition that “a full annual premium of $59.63 was paid, which payment the 
company was compelled to accept for the reason the policy had not lapsed 
and no certificate of health could be required,” is not sustained by the record. 

As we have stated, the policy did lapse on March 31, 1917, and there- 
fore the attempt made by friends of the deceased in September thereafter, 
while the deceased was in a hospital undergoing a serious operation, to renew 
the policy. by payment to some one not authorized to receive the same and 
without the required health certificate, all of which was repudiated by the 
company when brought to its knowledge, did not amount to a renewal under 
the very terms of the policy. This was clear from the undisputed evidence. 

It is quite clear to us in reviewing the record as a whole that the trial 
court erred as a matter of law in rendering judgment for the plaintiff, and 
that the correct judgment should have been that the plaintiff take nothing. 

For the reason stated, the judgment of the trial court is reversed, and 
the cause remanded for further proceedings in accordance with the views 
herein expressed. 

Nicholson, Kennamer, Cochran, and Branson, JJ., concur. 


a 


TRAUTMANN v. SUPREME LODGE, K. P. 
(Supreme Court of Oregon. April 3, 1923.) 
213 Pacific Reporter, 785. 


INSURANCE — FRATERNAL ORDER ENTITLED TO CANCEL 
POLICY OF MEMBER WHO QUIT PROHIBITED OCCUPA- 
TION AND COMMENCED IT AGAIN. 

After the Knights of Pythias, a fraternal order, issued an insurance 
policy to a member who was a saloon keeper, it enacted rules allowing the 
present saloon keeper members to continue their insurance, but prohibited 
any new saloon keeper members or any old members from commencing 
that business. Insured discontinued being a saloon keeper and accepted in- 
surance at a lower rate for six years, and then commenced that business 
again. Held, that the order was entitled to cancel his policy. 

(For other cases, see Insurance, Dec. Dig. § 748.) 
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Department 2. 

Appeal from Circuit Court, Multnomah County; Robert Tucker, Judge. 

Action by Minna Trautmann against the Supreme Lodge, Knights of 
Pythias. Judgment for defendant, and plaintiff appeals. Affirmed. 

This is an action brought by Minna Trautmann, widow of Theodore 
Trautmann, against the Supreme Lodge of the Knights of Pythias, to re- 
cover on a benefit certificate issued by the insurance department of the 
order to her husband. 

The structure of the order is as follows: First is the supreme govern- 
ment, controlled by such lodges as possess warrants or charters legally 
granted, which have not been suspended or revoked, and such subordinate 
lodges as have legal charters. It consists of three co-ordinate departments, 
namely, the legislative department, the executive department, and the judicial 
department. The legislative powers of the order are vested in a supreme 
lodge. The supreme constitution, and the laws and rituals enacted by the 
supreme lodge in accordance therewith, constitute the supreme law of the 
order of the Knights of Pythias. In addition to the three co-ordinate de- 
partments there is a department, formerly known as the endowment-rank but 
now known as the insurance department, established for the purpose of 
providing financial protection to the beneficiaries of deceased members of 
the order. Under article 13 of the Supreme Constitution, the insurance 
department is a fraternal beneficiary society and is the same in corporate 
capacity and identity as the respondent, for the purposes of this action. 
Such department is governed by the supreme constitution and such laws as 
the Supreme Lodge may from time to time enact. Membership in such 
insurance department is restricted to Knights in good standing in a subor- 
dinate lodge of the order. 

Theodore Trautmann became a member of the Knights of Pythias prior 
to the 24th day of January, 1897. On the 24th day of January, 1897, he 
was a barkeeper and applied for membership in the insurance department. 
A benefit certificate was issued to him. At the time he became such a 
member the constitution and statutes of the Supreme Lodge, Knights of 
Pythias, did not prohibit a saloon keeper from becoming a member of the 
order nor from becoming a member of what was then known as the endow- 
ment rank, now designated as the insurance department. 

In October, 1904, the insurance department classified its risks. In the 
classified risks were cited occupations termed “prohibited occupations,” 
among which was listed the business of a saloon keeper or barkeeper, which, 
for the purposes of this action, may fairly be assumed to be synonymous. 
From that day on the insurance department refused to issue a benefit certifi- 
cate, to any person engaged in the business of keeping a saloon. 

In 1906 the Supreme Lodge enacted a statute which prohibited member- 
ship in the order to one who was engaged in the business of a saloon 
keeper. At the same time it enacted a code of statutes for the benefit of 
the insurance department so that, after October, 1906, no person could be- 
come a member of the order who was a saloon keeper. Membership 
in the insurance department being conditioned upon membership in the 
order, it followed that no saloon keeper could obtain protection from 
the insurance department, but this was construed by the society as not 
affecting those who were engaged in the saloon business at the time the 
statute was enacted. They were classified as “extra-hazardous risk,” and 
the statute so construed as not to be retroactive so far as they were con- 
cerned, so long as they maintained their status. The statute provided, how- 
ever, substantially that, should any member of the order or of the insurance 
department not then engaged in the saloon business subsequently engage in 
that business, his membership in the order would be forfeited and his 
benefit certificate canceled. In the code of statutes governing the insurance 
department enacted in October, 1906, the membership was divided into five 
classes. Certain options were given to the then members of the insurance 
department to change into any one of these classes. Mr. Trautmann desired 
to take advantage of one of these options and on the 13th day of August, 
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1907, surrendered his original benefit certificate, and there was issued to him 
another benefit certificate, in what was designated as the fifth class. 
At this time Trautmann was still engaged in the saloon business. The 
statutes of 1906 provided, among other things, that any member of the 
order who was not at the time of the enactment thereof a saloon keeper 
and who should thereafter engage in the occupation of a saloon keeper 
would be deemed guilty of an offense against the order, and upon conviction 
thereof would be suspended or expelled. 

To recapitulate, the following are the progressive provisions enacted 
by the Supreme Lodge in regard to saloon keepers: (1) Prior to October, 
1904, there were no restrictions as to saloon keepers. (2) After Octcber, 
1904, a saloon keeper could become a member of the order but could not 
become a member of the insurance department. (3) After October, 1906, 
a saloon keeper cou!d not become a member of the order and consequently 
could not become a member of the insurance department. (4) After 
October, 1906, a saloon keeper, then a member of the order, could continue 
a member of the order, but was prohibited from applying for membership 
in the insurance department. (5) After October, 1906, a member of the 
order not then a saloon keeper could not engage in that business. (6) 
After October, 1906, any person thereafter initiated into the order could 
not engage in the business of a saloon keeper. 

On the 4th day of August, 1910, the home office of the Knights of 
Pythias was notified in writing that Trautmann had changed his occupation 
and had “retired” from the saloon business. Based upon that fact, his 
monthly assessments were reduced, he being no longer an “extra-hazardous 
risk.” He continued to pay assessments as an ordinary risk from that date 
for a period of six years, in which he was not engaged in the saloon busi- 
ness. Later on, in August, 1916, he re-engaged in the business of keeping a 
saloon in the city of Chicago, Ill. He did not notify the insurance depart- 
ment of the Knights of Pythias that he had re-entered the saloon business 
until October, 1916. In the meantime he paid two assessments to the local 
secretary at the increased rate required from those who were saloon keepers. 
The secretary was ignorant of the fact that Trautman had re-engaged in the 
saloon business. When the home office was notified that Trautman had re-en- 
gaged in the saloon business the board returned the assessments so paid, and 
they were delivered to Trautmann’s wife, who seems to have been his agent 
in paying these assessments. The board canceled his certificate for the reason 
that Trautmann, having abandoned his occupation of a’saloon keeper and hav- 
ing accepted protection at the reduced cost for six years, could not thereafter 
engage in an occupation classed as a prohibited occupation, the board having 
taken the position, which it still maintains in this action, that if Trautmann 
had remained continuously in the saloon business he would have been exempt 
from the provisions of the supreme statutes directed against. the saloon 
business, but having once abandoned the occupation of selling liquor for 
six years and accepted the benefit of a reduced assessment, he came within 
the provisions of the supreme statutes governing prohibited occupations, 

The circuit court found in favor of defendant, and plaintiff appeals. 


V. A. Crum and Nicholas Jaureguy, both of Portland (Murdoch & 
Crum, of Portland, on the brief), for appellant. 
Frank S. Grant, of Portland, for respondent. 


McBring, C. J. (after stating the facts as above). We are of the 
opinion that Trautmann, by notifying the home office that he had retired 
from the saloon business, and thereby having secured reduced assessments 
for a period of six years, stood exactly in the same position on resuming 
his former occupation as if he had been a new member. He could not 
blow hot and cold with the same breath, and “switch” from an extra- 
hazardous occupation to an ordinary risk for a period of years and then, 
when it appeared to be convenient or profitable to him, resume the extra- 
hazardous occupation at his pleasure. Had he continuously pursued the 
occupation of a saloon keeper and paid the dues incident to that extra-haz- 
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ardous business, he would have come within the statute, and his certificate 
would not have been subject to cancellation. 

Section 487 of the Supreme Statutes, among other things, has the 
following provision: 

“The prohibited grade shall comprise those persons following occu- 
pations or employments which are not deemed insurable risks by the board. 
The board shall have power to exclude from membership in said classes 
those engaged in extremely hazardous occupations, and to cancel or reduce 
to the minimum amount the certificate of any member of said classes who 
may engage in such extremely hazardous occupation.” 

This gave the board the power in this instance to cancel Trautmann’s 
certificate, as it could not be reduced to a minimum amount, being already 
the minimum, and the board’s action in so canceling was strictly within its 
power, and in accordance with the contract embraced in the second certifi- 
cate of membership, which contains the following provision: 

“The charter, all the laws, rules and regulations of the society gov- 
erning the insurance department, now in force, and as the same may be 
hereafter changed, altered, added to, amended and repealed, together with 
the said application for transfer and all applications and medical examina- 
tions previously made for the certificate surrendered by said application for 
transfer, and any subsequently made applications that may be accepted re- 
specting this certificate, and this certificate consisting of pages one, two and 
three shall compose the contract between the member and the society.” 
(The italics are ours.) 

In resuming the saloon business after having once renounced it, and 
thereby obtaining a decreased rate of insurance, the insured violated his 
contract with the company, and the board had a perfect right to cancel 
his certificate. 

As remarked by the trial judge, the whole policy of the order, since 
1906 especially, has been one of weeding out members of disreputable occu- 
pations, thereby adding dignity to the order and improving its morale, and, 
while many technical objections are urged in this case, we think the board 
was c'early within its rights in canceling the certificate, and that the appel- 
lant should not recover. 

The judgment is therefore affirmed. 

Bean, Brown, and McCourt, JJ., concur. 


———__~ 


WILLIARD v. PRUDENTIAL INS. CO. OF AMERICA. 
(Supreme Court of Pennsylvania. Feb. 12, 1923.) 
120 Atlantic Reporter, 461. 

INSURANCE — BROTHER OF INSURED NOT PERMITTED IN 
INDIVIDUAL RIGHT TO RECOVER ON LIFE POLICY PRO- 
VIDING FOR PAYMENT TO ADMINISTRATOR OR UNDER 
FACILITY OF PAYMENT CLAUSE. 

Under a life insurance policy providing for payment to the executors 
or administrators of insured, and containing a “facility of payment” clause, 
plaintiff brother of insured could not recover against the company in his 
individual right; payment under the optional method being a matter o1 
election by the company. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

Appeal from Superior Court. 

Action by Joseph Williard against the Prudential Insurance Company 
of America, a corporation of New Jersey. Judgment for plaintiff, and de- 
fendant appeals. Reversed and rendered. 

Argued before Moschzisker, C. J., and Walling, Kephart, Sadler, and 
Schaffer, JJ. 

Frederick J. Shoyer, of Philadelphia, for appellant. 

Bernard J. O'Connell, of Philadelphia, for appellee. 











Life] Williard v. Prudential Ins. Co. of America. 1071 


ScHaFFER, J. Defendant issued its policy of life insurance to Edward 
J. Williard. The policy provided that the company would pay the amount 
of the policy “unto the executors or administrators of the insured, unless 
settlement shall be made as provided in article 2 under the head of ‘Pro- 
visions’ below, immediately upon receipt of due proof of the death of the 
insured during the continuance of this policy.” 

Under the head “Provisions” article 2 is as follows: 

“Facility of Payment.—The company may make any payment provided 
for in this policy to any relative by blood or connection by marriage of the 
insured, or to any other person appearing to said company to be equitably 
entitled to the same by reason of having incurred expense on behalf of the 
insured, for his or her burial, or, if the insured be more than fifteen years 
of age at the date of this policy, for any other purpose, and the production 
by the company of a receipt signed by, any or either of said persons or of 
other sufficient proof of such payment to any or either of them shall be 
conclusive evidence that such benefits have been paid to the person or 
persons entitled thereto, and that all claims under this policy have been 
fully satisfied.” 

Suit was brought by plaintiff, a brother of the insured, in his individ- 
ual right, to recover the amount of the policy. In the statement of claim 
plaintiff alleged he had received information that the insured had been 
drowned, that he had been unheard of for more than seven years, and 
pleaded the presumption of death arising therefrom. It was also averred 
that during this absence plaintiff had paid the premiums on the policy. 
Claimant bases his right to recover on the “facility of payment” clause of 
the policy, above quoted, providing that the company may pay to any 
relative by blood. He was awarded judgment in the municipal court of 
Philadelphia, and its finding in his favor was affirmed by the Superior 
Court, from which we have this appeal. 

The “facility of payment” clause gives the company the option to 
make payment to any relative by blood; just how this could give the 
plaintiff a right of action it is a little difficult to understand as the policy 
in suit, which, is the contract between the company and the insured, pro- 
vides that the money due on it shall be paid to his executors or administra- 
tors. To sanction a recovery by plaintiff would, in effect, be to make a 
new contract between the parties; under the provisions of the policy his 
right of action cannot be sustained. 

There is no merit in plaintiff’s contention that there can be no real 
recovery on the policy because of the expense attendant upon raising an 
administrator, under the law as it now exists, where there is a presump- 
tion of death. An argument on this ground to the Legislature to change 
the law so that such proceedings would be less expensive might make a 
strong appeal to the lawmakers, but it should not to the courts, whose 
function is to declare the meaning and effect of written contracts accord- 
ing to their terms. Proceeding to a judicial determination of the provisions 
of the policy before us, we are compelled to hold, as it provides, that, 
unless the insurance company shall exercise its option to pay under the 
“facility of payment” clause, we cannot permit a recovery by any person 
other than the executor or administrator of the insured, for thus the con- 
tract is written. 

The case is readily distinguishable from O’Hara v. Metropolitan Life 
Ins, Co., 73 Pa. Super. Ct. 434; there the policy did not provide, as does 
the one we are considering, that it was payable to the executors or adminis- 
trators of the insured. In Thomas v. Prudential Ins. Co., 148 Pa. 594, 24 
Atl. 82, we sustained the right of the company to pay to a person other 
than an administrator, and denied recovery by the latter under a clause in 
the policy closely similar to the “facility of payment” clause above quoted, 
holding that, as “It was provided by the contract between the company and 
the assured that the former may pay the sum of money insured by the policy 
to any relative by blood, or connection by marriage, of the insured, or to 
any other person appearing to said company equitably entitled to the same, 
by reason of having incurred expenses, in any way, on behalf, of the in- 
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sured, for his or her burial, or for any other purpose,’ it was for the com- 
pany to judge who was the person equitably entitled to the money, that this 
discretion was vested in it by the terms of the contract, and that, having 
paid such payment, in accordance with the provisions of the policy, was a 
complete defense to the administrator’s suit. Here there has been no elec- 
tion and the policy contains no provision authorizing plaintiff under this 
condition of affairs to recover. The Superior Court and the municipal court 
erred in permitting judgment to go in favor of plaintiff. 
The judgment is reversed, and is here entered for defendant. 


a ee 


BROWN v. DUNN. (No. 5698.) 
(Supreme Court of Rhode Island. March 7, 1923.) 
119 Atlantic Reporter, 758. 

INSURANCE—ADMINISTRATOR CANNOT RECOVER AMOUNT 

FROM SISTER, TO WHOM IT WAS RIGHTFULLY PAID UN- 

DER THE POLICY. 
_. Where a life insurance policy authorized payment either to the bene- 
ficiary named or to the executor or administrator, husband or wife, or any 
relative by blood or connection by marriage of the insured, and made the 
production of a receipt by either of those persons conclusive evidence that 
all claims under the policy had been satisfied, the company rightfully paid 
the amount due under the policy to a sister of insured, the beneficiary hav- 
ing died before insured, and the administrator is no more entitled to re- 
cover the money from the sister than from the beneficiany, if the pay- 
ment had been made to her. 

(For cther cases, see Insurance, Dec. Dig. § 585[2].) 

Exceptions from Superior Court, Providence and Bristol Counties; 


Hugh B. Baker, Judge. 

Assumpsit by Noah W. Brown, as administrator, against Anna Dunn. 
Verdict directed for defendant, and plaintiff excepts. Exception overruled, 
and case remitted to superior court, with direction to enter judgment on 
the verdict. 


Joseph G. LeCount, of Providence, for plaintiff. 

Robert M. Franklin, of Newport, for defendant. 

SweEENEY, J. This is an action of assumpsit, brought by an adminis- 
trator to recover money paid by an insurance company to a sister of plain- 
tiff’s intestate. At the trial in the superior court each party requested a 
directed verdict, and the trial justice directed a verdict for the defendant. 
The plaintiff, deeming himself aggrieved by this action, has brought the 
case to this court by his bill of exceptions. 

The declaration contains only the common counts, and the plaintiff 
claims that the count for money had and received is supported by his testi- 
mony and that he is entitled to judgment. The evidence proves that the 
intestate had two industrial insurance policies on his life, and that his 
mother was named as beneficiary in each policy. She died before the 
intestate, and no beneficiary was named to succeed her. The company paid 
the amount due on each policy to the defendant, a sister of the intestate, 
under authority of a clause in each policy providing, in substance, that in 
case of the death of the insured the company may pay the amount due 
under the policy to either the beneficiary named, or to the executor or 
administrator, husband or wife, or any relative by blood or connection by 
marriage of the insured, or to any other person appearing to said company 
to be equitably entitled to the same by reason of having incurred expense 
on behalf of the insured or for his burial, and the production of a receipt 
by either of said persons shall be conclusive evidence that all claims under 
the policy have been satisfied. 

The plaintiff admits that under said clause the insurance company had 
authority to pay the money due on said policies to the defendant, but claims 
that the defendant should pay said money to him as administrator, to enable 
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him to pay the debts of his intestate. It is clear that, if the intestate’s 
mother (the beneficiary) had survived him and the insurance company had 
paid the amount due on the policies to her, the plaintiff would not be per- 
mitted to recover from her the amounts paid as assets belonging to the 
estate of the intestate. The defendant is one of the persons to whom the 
insurance company might lawfully pay the money due under the policies. 
There was no contract, express or implied, on the part of the defendant to 
pay the insurance money to the plaintiff, and consequently the plaintiff 
cannot maintain an action of assumpsit against her to recover the money. 
5 C. J. 1381, § 7. There was no error in the action of the trial justice in 
directing a verdict for the defendant, and the plaintiff’s exception thereto 
is overruled. 

The case is remitted to the superior court, with direction to enter judg- 
ment for the defendant upon the verdict. 


———___ ~~ > 


REYNOLDS v. SOVEREIGN CAMP, W. O. W. (No. 11212.) 
(Supreme Court of South Carolina. May 8, 1923.) 

117 Southeastern Reporter, 408. 
INSURANCE—WHETHER ACCEPTANCE OF PREMIUM BY LO- 

CAL CLERK OF FRATERNAL ORDER KNOWING INSURED 

HAD CHANGED TO EXTRA HAZARDOUS EMPLOYMENT 

WAS WAIVER HELD FOR JURY. 

Where the local clerk had notice that a member insured in a fraternal 
order had changed his employment from a nonhazardous employment to 
that of locomctive engineer, an employment classified as extrahazardous 
and requiring an extra premium of 30 cents a month, but made no demand 
for the extra payment, collecting only the initial amount, and this member 
was killed in a railroad wreck four months later, whether there was a 
waiver held for the jury. 

(For other cases, see Insurance, Dec Dig. § 825[1].) 

Cothran, J., dissenting. 

Appeal from Common Pleas Circuit Court of Greenwood County; W. 
H. Townsend, Judge. 

Action by Mrs. Bessie Reynolds against Sovereign Camp, Woodmen 
of the World. From a judgment entered on a verdict directed for defend- 
ant, plaintiff appeals. Reversed, and a new trial ordered. 

Tillman, Mays & Featherstone, of Greenwood, for appellant. ~ 

Dial & Todd, of Laurens, and Grier, Park & Nicholson, of Greenwood, 
for respondent. ; 

Fraser, J. William E. Reynolds was insured with Sovereign Camp, 
Woodmen of the World. When the policy was issued, Reynolds was en- 
gaged in the ice business. Later he worked for the express company, and 
finally became fireman on a locomotive engine. Such a-position was classed 
as extra-hazardous and required an extra payment of 30 cents a month. 
The local clerk was notified of the change of occupation, but did not de- 
mand the extra payment, but collected only the initial sum of 90 cents per 
month. This continued about four months, when Reynolds was killed in 
a freight wreck. The Association refused to pay and this action was 
brought. A verdict was directed for the defendant, and the plaintiff ap- 
pealed. The case of Crumly v. Sovereign Camp, W. O. W., 102 S. C. 
386, 86 S. E. 954, and other cases, show that there was evidence enough 
to carry the case to the jury on the question of waiver, and it was error 
to direct a verdict for the defendant. 

The judgment is reversed, and a new trial ordered, 

Gary, C. J., and Watts, J., concur; Marion, J., in result. 

CorHran, J. (dissenting). There is not a particle of evidence tending to 
show that the Sovereign Camp or any of its officers waived the conditions 

of the certificate. Section 2755, vol. 1, Code, renders it impossible for the 


68 Vol, LXI. 








1074 Insurance Law Journal, Vol. 61. [1923 


local clerk to have done so. Hence there is no evidence of waiver anywhere. 
Further, the insured was obligated, upon a change of occupation, to do two 
things: (1) To notify the local clerk; (2) to pay the extra assessment. 
There is no evidence that he did either. The fact that the local clerk in 
an individual capacity knew of the change does not relieve the insured from 
his obligation. There is no pretense that the extra assessment was paid. 


Se ee 


HARTIN v. SOVEREIGN CAMP, W. O. W. (No. 11219.) 
(Supreme Court of South Carolina. May 8, 1923.) 
117 Southeastern Reporter, 409. 

1. INSURANCE—SUICIDE EXEMPTION CLAUSE HELD APPLI- 
CABLE TO ACCIDENTAL KILLING. 

Under a provision exempting insurer from liability where insured 
came to his death by his own act, whether sane or insane, it is immaterial 
whether insured took his own life intentionally or unintentionally, for in ei- 
ther case insurer is not liable. 

(For other cases, see Insurance, Dec. Dig. § 445[1].) 

2. INSURANCE—PROOF OF DEATH CONTAINING AFFIDAVITS 
AND FINDING OF CORONER’S JURY HELD ADMISSIBLE 
ON DEFENSE OF SUICIDE. 

Proof of death containing affidavits and finding of the coroner's jury 
is = in an action defended on the ground that insured committed 
suicide 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

Appeal from Common Pleas Circuit Court of Barnwell County; C. J. 
Ramage, Special Judge. 

Action by Mamie I. Hartin agairst Sovereign Camp, Woodmen of the 
World. Judgment for defendant, and plaintiff appeals. Affirmed. 

J. O. Patterson, Jr., and J. A. Kennedy, both of Barnwell, for appel- 

ant. 

Holman & Boulware, of Barnwell, for respondent. 

Fraser, J. This is an action on a policy in the Woodmen of the World. 
The verdict and judgment thereon was for the defendant, and the plaintiff 
appealed, 

[1] I. The first assignment of error is that his honor erred in charg- 
ing the jury: 

“T charge you that if you find that the insured came to his death by his 
own hand or act, whether sane or insane, the defendant is not liable.” 

The appellant claims that if the insured killed himself accidentally, the 
defendant is liable. Appellant admits that his honor charged in the words 
of the policy. There was no error here. No construction is necessary. 
The words are plain. The policy did not cover a case in which the in- 
sured kills himself, Then, as if apprehensive that it might be said that 
an insane man could not be said to have done anything, it added the words 
“sane or insane.” 

In the case of Latimer v. Woodmen, 62 S. C. at page 155, 40 S. E. 
155, Mr. Justice McIver, delivering what is erroneously called a dissenting 
opinion, but really the prevailing opinion, says: 

“Looking to the terms of this contract of insurance, it seems to me 
manifest that the parties stipulated in express terms that the defendant 
should not be liable if the assured died by his own hand or act, even though 
he was insane at the time. The circuit judge, therefore, was entirely right 
in instructing the jury that, if they found that the assured did die by his 
own hand or act, then the plaintiff could not recover, and it was entirely 
immaterial whether he was sane or insane at the time of his death, for 
such instruction was in exact accordance with the express stipulations of 
the parties to the contract.” 
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The same reason governs here. 

II. The next question is that the trial judge erred in not charging that 
there was a presumption that a man would not take his own life. We 
have seen that it makes no difference, so far as this case is concerned, 
whether the insured took his own life intentionally or unintentionally. The 
question is academic. This point cannot be sustained. 

[2] III. The proof of death, containing several affidavits and the 
finding of the coroner’s jury, was admitted in evidence over the objection 
of the plaintiff. This is the only other assignment of error not decided 
above. This was not error. In accordance with the requirements of the 
contract, the beneficiary sent on the proof of death. They were the papers 
upon which the defendant acted and upon which the defendant had the 
right to act and were admissible. 

The judgment appealed from is affirmed. 

Gary, C. J., and Watts, J., concur; Marion J., in result. 

CorHRAN, J. I concur in the result upon the ground that no other 
reasonable inference can be drawn from the evidence than that the insured 
committed suicide, and that the defendant’s motion for a directed verdict 
should have been granted. I do not agree that an accident is within the 
suicide exemption clause. See McKendree v. Ins. Co., 112 S. C. 335, 99 
S. E, 806. That case is authority also to sustain the plaintiff's request to 
charge the presumption “that a man will not take his own life.” 


—_——_s <-> 


BELUE v. UNITED COMMERCIAL TRAVELERS. (No. 10915.) 
(Supreme Court of South Carolina. July 5, 1922.) 
117 Southeastern Reporter, 591. 
2. INSURANCE — NO LIABILITY ON DEATH OF MEMBER IN 

ARREARS. 

A benefit association held not liable on death of a member from an in- 
jury received when he was several months in arrears for dues and assess- 
ments, where its constitution and the certificate expressly provided that any 
rember in arrears should by virtue thereof stand suspended from the right 
to any benefit or indemnity, and that on restoration to good standing the 
association should not be liable on account of any accident or injury re- 
ceived during the time of suspension. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

3. INSURANCE—FORFEITURE FROM NONPAYMENT OF DUES 

NOT WAIVER. 


A benefit association, by receiving dues from and reinstating a delin- 
quent member then suffering from an injury which caused his death, but 
which was unknown to the officer receiving the money, held not to have 
waived a condition of the contract exempting it from liability on account 
of injury received by a member while suspended for delinquency. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

Appeal from Common Pleas Circuit Court of Spartanburg County; 
T. S. Sease, Judge. 

Action by Mary Lucile Belue against the United Commercial Trav- 
cers. From a judgment for plaintiff, defendant appeals. Reversed, with 
iistructions. 

Appeal from Common Pleas Circuit Court of Spartanburg County; 
T. S. Sease, Judge. 

Action by Mary Lucile Belue against the United Commercial Travelers. 
From a judgment for plaintiff, defendant appeals. Reversed, with instruc- 
tions. 

The motion for a directed verdict was made on the following grounds: 

(1) That the verdict be directed for defendant upon its counterclaim 
for the sum of $387.75, with interest thereon from June 14, 1920, the said 
claim being clearly proven, and no evidence to the contrary. That the 
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verdict be directed in favor of defendant on the claims made by plaintiff, 
on the grounds: 

(2) That the evidence shows conclusively that the deceased, J. T. 
Belue, was in arrears for several months of assessments and dues on April 
21, 1917, when his father left his check covering the same upon the desk 
of the local clerk, who issued a receipt therefor; and by reason of such 
delinquency in the payment of his dues and assessments as the same became 
due, had forfeited for himself and his beneficiary all right to benefits or 
indemnities under his certificate for injuries caused by accident occurring 
during said period of delinquency, the constitution and laws of the defendant 
order so providing, the evidence showing clearly that if the deceased suf- 
fered any accidental injury at all within the meaning of said constitution, 
the same was suffered during such period of delinquency, and there being 
no evidence of a waiver of the forfeiture resulting from such delinquency. 
It is submitted that under the terms of the defendant’s constitution and 
laws, which were binding upon the deceased, he forfeited all rights of any 
benefits or indemnities when he failed to pay when, and as they became due, 
all dues and assessments, and for any accident occurring during the period 
of delinquency there could be no liability, in the absence of waiver, and 
there is no evidence of such here; and it being further submitted that even 
if the payment made on April 21, 1917, by J. P. Belue, was sufficient to 
reinstate deceased, it could only serve to restore his right to benefits in so 
far as accidents happening thereafter were concerned, and not as to acci- 
dents happening prior thereon. 

(3) Upon the further ground that the evidence fails to show that the 
deceased died as the direct and sole result of a violent injury, accidentally 
inflicted; there being. no evidence of an accident causing the erysipelas. 

(4) Upon the further ground that the matters involved in this action 
were adjudicated adversely to the plaintiff, in an action between the same 
parties, by the Circuit Court of Appeals of the United States for the Fourth 
Circuit, by which it was adjudicated that, under the same facts as appear 
in this trial, there was no liability, no waiver, and no ground of recovery. 

(5) Further, that this action was not begun within six months from 
the rejection of plaintiff's claim, as required by the constitution and laws 
of defendant, and therefore the plaintiff is barred. 

(6) Because, under the decisions of the courts of the state of Ohio, 
under the laws of which state this defendant holds its charter, it has been 
held that the provisions of the constitution and laws of defendant providing 
that any member failing to pay, when and as they become due, all assess- 
ments and dues shall forfeit all right to benefits and indemnity for himselt 
and beneficiary, and that no officer or member of any local council or 
other officer can waive the provisions of said constitution and laws, are 
valid provisions and binding upon all members, and defendant submits that 
said decisions and the statutes are binding upon this court, claiming for itself 
the benefit of section 1 of article 4 of the Constitution of the United States, 
which requires that full faith and credit shall be given in each state to 
the public acts, records, and judicial proceedings of every other state, and 
defendant claims that such decisions are entitled to full faith and credi. in 
the courts of this state. 

The essential portions of the opinion of the United States Circuit Court 
of Appeals in this case (263 Fed. 502) which is adopted by the court is as 
follows: 

In April. 1912, John Theron Belue joined the local council at Spar- 
tanburg, S. C., became an insured member of the order, and received a 
certificate. This certificate was afterwards surrendered, and a new certifi- 
cate issued, for reasons not now material, under date of January 2, 1914. 
His wife, Mary Lucile Belue, plaintiff herein, was named the beneficiary. 
He died April 24, 1917, from the effects, as her complaint alleges, of an 
accident wound upon his nose five days before. The defendant denied liabil- 
ity, and this suit was brought. 

The first defense set up in answer, and herein claimed to have been 
established at the trial, is “that the death of the deceased was not the re- 

















Life] Belue v. United Commercial Travelers. 1077 
sult of external, violent, and accidental means, producing bodily injury, as 
the proximate, sole, and only cause of death, and that there was no visible 
marks upon the body of any such accidental injury, and that if the death 
was due to infection there was no such visible wound,” as required by the 
contract of insurance. Belue died of erysipelas, which plaintiff asserts, and 
defendant denies, was caused by a wound on the nose. To this issue most 
of the testimony was directed, much of it conflicting; and doctors as usual 
disagreeing. It is not deemed needful to review the opposing proofs, or 
otherwise discuss this dispute, as the case in our opinion turns on another 
question. We shall therefore assume, though without so deciding, that the 
evidence relating to the cause of Belue’s death was properly submitted to 
the jury, and warranted their finding in plaintiff’s favor. 


(1) The defense now to be considered is based upon certain provisions 
in the constitution of the order, which by the terms of the certificate is 
made a part of the insurance contract. Among these, under the general 
heading of “Insurance,” are the following: 


“If any insured member fails to pay any or all of the fees, fines, costs, 
dues and assessments charged or levied against him as a member of this 
order when and as the same becomes severally due and payable, he shall 
immediately on the happening of such default and by virtue thereof become 
delinquent and cease to be in good standing as an insured member, and he 
and every person claiming by, through or under him or his membership 
or his certificate of insurance at the time such default occurs and by virtue 
thereof shall be suspended from any and all rights to indemnity or benefits 
of whatever character under or through this article. Should such delin- 
quent member at any time regain his good standing as an insured member 
of the order, his restoration thereto shall in no wise operate to entitle him, 
through or under him or his membership or his certificate of insurance, 
to indemnity or benefits on account of any accident or injury received by 
him while not in good standing or on account of death resulting therefrom. 

“The sending of notices of any assessments, fees, fines, costs or dues, or 
making demand for the same, shall not constitute or be held a waiver of 
such suspension, nor shall the fact that his certificate of insurance or of 
membership has not been duly canceled be considered a waiver of such 
default. 

“The forwarding of blanks for the purpose of proof as above pro- 
vided or the investigation of any claim by a member or officer of the 
order or any one authorized to represent the order or the holding of any 
autopsy by any one representing the order shall not constitute or be a 
waiver of any right or of any defense which the order may have against 
any claim made against it, and the making of proof or the finding of notices 
shall be at the claimant’s expense. 


“No grand or subordinate council, officer, member or agent of any sub- 
ordinate, grand or the Supreme Council of the order is authorized or 
permitted to waive any of the provisions of the constitution of this order 
rem to insurance as the same are now in force or may be hereafter 
enacted.” 

The substance of the foregoing provisions appears in the certificate 
issued to Belue. 

The facts to be stated in this connection are practically undisputed. 
For a year or more after January 2, 1914, when he received the certificate in 
suit, Belue paid his dues and assessments with reasonable promptness. In 
June, 1916, however, he was suspended for failure to pay certain dues and 
assessments which had theretofore accrued. He was reinstated on August 
12th following, when he paid the amount for which he was then in arrears. 
No payment was made by him after that date. On April 19, 1917, the day 
he is alleged to have met with the accident that caused his death, and for 
some time before, he was in arrears for quarterly dues for three quarters, 
amounting to $3 and for four assessments of $2 each, and had been re- 
peatedly notified of his delinquency. On April 20th the secretary of the 
local council, one J. B. Reid, wrote Belue as follows: 
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“I have mailed you several statements regarding your dues and assess- 
ments, amounting to $11.00, which are past due. As long as these remain 
unpaid, your beneficiaries have no protection from the order in case of 
your accidental disability or death. Kindly mail your check at once cover- 
ing the above amount.” 

: This letter was opened by- Belue’s father, with whom Belue and his 
wife lived. On the following day the father carried the letter, with his 
own check for $11, to Reid’s office, and, not finding him there, left the 
letter and check on a desk, where Reid discovered them on his return. 
Reid was not personally acquainted with Belue and had no knowledge of 
his illness. Accordingly he took the check, which was later deposited in 
bank, and at once mailed to Belue the regular official receipt. It seems 
evident that Belue was then in a desperate condition; he died three days 
afterwards. In the following month, when the actual circumstances had 
been disclosed, the amount of the check was tendered back to the father, 
and upon his refusal to accept the same the tender was kept good by pay- 
ment into court. The testimony shows beyond dispute that the members 
of the Supreme Council, including the Supreme Secretary, who appears 
to have entire charge of such matters, were wholly ignorant of the facts 
above recited, until they were ascertained by Dr. Taylor, the Supreme Sur- 
geon, who went to Spartanburg some time in May for the purpose of mak- 
ing an investigation. 

“The case comes at once to a question of waiver. Plaintiff contends 
that the acceptance of the father’s check by Reid, the local secretary, though 
in ignorance of Belue’s illness or of any claim that he had suffered an 
accident, operated nevertheless to restore the insured to ‘good standing’ 
in all respects and to give him the status of a member who had not been 
delinquent. We are unable to sustain this contention. The certificate issued 
to Belue, reproducing a provision of the Constitution authorized by the 
laws of Ohio and of South Carolina, contains the unqualified statement 
that ‘no officer, member or agent of any subordinate, grand, or the Supreme 
Council of this order, is authorized or permitted to waive any of the 
provisions of the constitution of this order relating to insurance as the 
same are now in force or may be hereafter enacted.’ And the Constitution 
provides in most explicit terms, repeated in the certificate, that if any in- 
sured member fails to pay his dues and assessments as and when they be- 
come payable, ‘he shall immediately on the happening of such default and 
by virtue thereof’ cease to be in good standing and be suspended from all 
benefits and rights to indemnity; and that if such delinquent should at any 
time regain his good standing as an insured member, ‘his restoration 
thereto shall in no wise operate to entitle him, or anyone claiming by, 
through or under him, or his membership or his certificate of insurance, to 
indemnity or benefits on account of any accident or injury received by 
him while not in good standing, or on account of death resulting therefrom.’ 

“The facts established at the trial permit no doubt of the full applica- 
tion of these provisions. It is virtually conceded, and surely cannot be 
denied, that the cause preceded, by some days at least, the payment made 
by his father. When that payment was unwittingly accepted, Belue had 
been in default for several months, and ‘by virtue thereof’ had forfeited 
all rights to indemnity under the insurance contract. True, he had not been 
formally ‘suspended,’ apparently because the local council had neglected 
its duty, and so for argument’s sake it may be assumed that Reid’s accept- 
ance of the check on the 21st of April operated to reinstate Belue in good 
standing as an insured member from and after that date. By no valid 
process of reasoning can the transaction be given any greater effect. That 
it was not and could not. be retroactive, to the extent of creating liability 
for an accident which happened during the period of delinquency, seems 
too plain for serious question. The whole argument of plaintiff is con- 
clusively answered, as we think, by the fact that Belue was not insured at 
the time he is alleged to have received an injury, because he was then in 
arrears of long standing, and that no after payment to the local secretary, 
or even to the Supreme Council itself, could revive his insurance as against 
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an accident occurring in the meantime. Not only does the contract ex- 
pressly so declare, but it also declares in clearest terms that no officer or 
agent of the order shall have authority or be permitted to waive its pro- 
visions. In our judgment the local secretary, whether acting in that ca- 
pacity or merely as a collecting agent for the Supreme Council, was wholly 
without power, by anything he did or could do, to relieve Belue from the 
consequences of nis default, or to estop the defendant from denying liabil- 
ity because of that default. To hold otherwise would be to set at naught 
the basic provisions of the constitution, and to imperil the stability and 
usefulness of the order by making it responsible, in such circumstances as 
are here disclosed, for the mistakes and negligence, and even the bad faith, 
of local officials. The claim of waiver must be rejected. 

“This conclusion appears to be supported by practically unanimous au- 
thority. Indeed, the decisions are so little in conflict that quotation would 
hardly be appropriate. In Northern Assurance Co. v. Building Associa- 
tion, 183 U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 213, reviewing a great num- 
ber of cases, and frequently cited, this subject of waiver is elaborately 
discussed. The principle there announced was soon after applied to a case 
directly in point. Modern Woodmen of America v. Tevis, 117 Fed. 379, 54 
C. C. A. 293. Among many others of striking similarity are Maryland 
Casualty Co. v. Slocum, 255 Fed. 437, 166 C. C. A. 513; Fee v. Nat. 
Masonic Ass’n, 110 Iowa, 271, 81 N. ‘W. 483; Crosby v. Vermont Accident 
Ins. Co., 84 Vt. 510, 80 Atl. 817; Gagne v. Mass. B. & I. Co., 78 N. H. 
439, 101 Atl. 212; and Nat. Life & Accident Co. v. Reams (Tex. Civ. App.) 
197 S. W. 332. 

“If Currence v. Sovereign Camp W. O. W., 95 S. C. 61, 78 S. E. 442, 
and Crumley v. Sovereign Camp W. O. W., 102 S. C. 386, 86 S. E. 954, 
are of contrary import, as plaintiff contends, the same cannot be said of 
Vant v. Grand Lodge K. of -P., 102 S. C. 413, 86 S. E. 677, and Stern- 
heimer v. O. U. C. T. A., 107 S. C. 291, 93 S. E. 8, more recently decided. 
We are satisfied, after careful examination of all these cases, that the 
Supreme Court of South Carolina, upon the facts here of record, is not at 
variance with the views expressed in this opinion. 

“It follows that the judgment must be reversed and the cause remanded, 
with instructions to grant a new trial.” 

Bomar, Osborne & Brown, of Spartanburg, for appellant. 

I. C. Blackwood and Evans & Galbraith, all of Spartanburg, for re- 
spondent. 

Coruran, J. The plaintiff claimed to be a beneficiary under a benefit 
certificate issued by the defendant to her husband, J. T. Belue, on January 
2, 1914, indemnifying him in the sum of $6,300 against death as the result 
of external violence and accidental means, and that the said J. T. Belue 
died under such circumstances on April 20, 1917. In September, 1917, she 
brought suit upon the certificate in the District Court of the United States 
for the Western District of South Carolina, and recovered judgment for 
the full amount claimed, $6,987. On writ of error to the ‘Circuit Court of 
Appeals of the Fourth Circuit, that court reversed the judgment below 
and remanded the case for a new trial. Thereupon the plaintiff took an 
order of discontinuance in that court, and instituted the present suit in 
the court of common pleas for Spartanburg county, remitting all of the 
claim in excess of $3,000, and suing for that amount. 

At the close of the evidence the defendant made a motion for a 
directed verdict, upon grounds which will be reported, raising practically 
the same points as were raised and decided by the Circuit Court of Appeals. 
The evidence upon the two trials was the same, with the exception of an 
immaterial difference. 

[1-3] While under the case of Logan v. R. R. Co., 82 S. C. 518, 64 
S. E, 515, the judgment of the Circuit Court of Appeals is not res judicata 
upon the trial of the case, the statement of facts and conclusions of law 
contained in the opinion (263 Fed. 502) are entirely satisfactory to this 
court, and that opinion is adopted as the opinion of this court. 
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The defendant's motion for a directed verdict should have been granted, 
and, as the evidence shows that, upon the plaintiff's showing, she is not 
entitled to recover, the judgment will be reversed, with instructions to the 
— court to direct a verdict for the defendant under rule 27 (90 S. E. 
xii). 

Judgment reversed, with directions. 

Gary, C. J., concurs. 

Fraser and Marion, JJ., concur in the result. 


Ee 


BOYD v. SOVEREIGN CAMP, W. O. W. (No. 11089.) 
(Supreme Court of South Carolina. Jan. 5. 1923.) 
115 Southeastern Reporter, 247. 

INSURANCE — EVIDENCE OF EFFORTS TO PAY DUES TO 
ae SUSPENSION OF POLICY HELD SUFFICIENT FOR 
JURY. 

Evidence of continued efforts to determine the amount of and pay dues 
on an insurance policy after a change in rates held sufficient for jury on 
question whether insured was rightfully suspended. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

Appeal from Common Pleas Circuit Court of Laurens County; W. H. 
Townsend, Judge. 

Action by Othella E. Boyd against the Sovereign Camp, Woodmen of 
the World. From judgment for defendant, plaintiff appeals. Reversed. 

Simpson, Cooper & Babb, of Laurens, for appellant. 

Dial & Todd, of Laurens, for respondent. 

Gary, C. J. This is an action on a policy of life insurance, and the 
appeal is from an order directing a verdict in favor of the defendant. 

The record contains this statement: , 

“W. H. Boyd became a member of Sovereign Camp, Woodmen of the 
World, a fraternal life insurance corporation, on or about December 31, 
1901, receiving a beneficiary certificate for $1,000. On or about December 30, 
1909, his insurance, on his application, was increased to $2,000, and his 
wife, Othella E. Boyd, plaintiff herein, was named as beneficiary in the 
in the beneficiary certificate issued on that day by the said Sovereign Camp, 
whereby it promised to pay her the sum of $2,000 at the death of her said 
husband after two years from the date thereof, conditioned as follows, 
amongst others: 

“*(2) If the admission fees, dues, and Sovereign Camp fund assess- 
ments levied against the person named in this certificate (W. H. Boyd) 
are not paid to the clerk of his camp, as required by the constitution and 
laws of the order, this certificate shall be null and void, and continue so 
until payment is made in accordance therewith. He was a member of 
Lithia Camp No. 215, located at Waterloo, S. C., though he resided in 
Alabama from 1909 up to within a few days of his death. Mrs. Boyd’s 
brother, Mr. E. H. Anderson, had been paying Mr. Boyd’s dues and assess- 
ments for a long time prior to the death of Mr. Boyd. 

“Mr. Boyd died on February 25, 1920, survived by the plaintiff, the 
beneficiary named in his certificate. Proof of his death was duly filed 
with the proper officers of the defendant, and payment of the policy was 
refused. Thereupon, and within due time, this action was commenced in 
the court of common pleas for Laurens county for the recovery of the 
amount claimed to be due under the certificate—$2,000, with interest, and 
$100 for monument.” 

At the close of the testimony, the defendant’s attorneys made a motion 
for the direction of a verdict on the following grounds: 

“First. That Mr. Boyd, the insured, at the time of his death, on the 
23d of February, 1920, was not in good standing as a member of the de- 
fendant order. His policy is therefore null and void, for the reason that he 
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was suspended for non-payment of his dues for December, 1919, and his 
dues for January, 1920. 

“Second. That the insured was not legally reinstated, for he had not 
furnished a doctor’s certificate to the clerk of the camp, had not provided 
a certificate that he was in good health and would remain in good health 
tor 30 days, as provided in section 66 of the constitution and by-laws. He 
was not in good health at the time of his attempted reinstatement, and did 
not actually continue in good health for 30 days. He was suffering at the 
time from the disease which resulted in his death within the 30 days. 

“Third. That the testimony shows no waiver of the resulting for- 
feiture.” 

The court, after hearing arguments for and against the motion, ruled 
as follows: 

“Mr. Foreman and Gentlemen of the Jury: The motion has been 
made for me to direct you to find a verdict in favor of the defendant. 
Under the view I take of the evidence that is before you, and the law 
applying to the case, I think it my duty to direct such a verdict. 

“The constitution and by-laws in evidence provide for the payment of 
monthly assessments on fixed dates stated in the by-laws, and provide that 
if any member fails to make such payment on or before the last day of 
the month, he shall stand suspended, and during his suspension his hene- 
ficiary certificate is void. It further provides that if he is suspended he may 
be reinstated upon making payment of the assessments in arrears, provided 
he is in good health at the time and shall continue in good health for 30 
days thereafter. 

“These are the material provisions of the contract between the Sov- 
ereign Camp of the Woodmen of the World and the members of the order, 
and they can’t be waived by agreement of the local camp clerk with a 
member of the order to extend the time of payment beyond that fixed by 
the by-laws, where the agreement of such extension is unknown to the 
officers of the Sovereign Camp having power to bind the sovereign camp 
in such matters. 

“For these reasons, and under the authority of the case of Sternheimer 
v. O. U. C. 'T. A. 107 S. C. 291, 95 S. EB. 8 and Rabb vy. N. ¥- Life In- 
surance Co., 108 S. C. 137, 93 S. E. 711, I direct you to find a verdict for 
the defendant” 

The appellant’s exceptions are as follows: 

“First. His honor, the presiding judge, erred, it is respectfully sub- 
mitted, in directing a verdict for the defendant: 

“(a) There being testimony that the dues and assessments for the 
month of December, 1919, for the insured, W. H. Boyd, were tendered to 
the defendant and refused by it before the insured was suspended. 

“(b) The defendant having waived the payment of the December, 
1919, and January, 1920, dues by informing the insured, by his agents, that 
it was not known what his dues and assessments were, and that he need 
not pay them till notified. 

“(c) The dues and assessments of the insured, W. H. Boyd, were paid 
to and received by the defendant when the defendant gave notice of the 
amount thereof as it had agreed. 

“(d) The defendant received and retained the dues and assessments 
for December, 1919, and January, 1920, levied and assessed against the in- 
sured, W. H. Boyd, and has not returned the same. 

“(e) When the testimony shows that the beneficiary certificate of the 
insured, W. H. Boyd, was in full force and effect at the time of his death, 
all dues and assessments having been paid in accordance with notices from 
and agreements with the defendant. 

“Second. Because it appears from the testimony that after the defendant 
had attempted to suspend the insured, W. H. Boyd, it received and retained 
all dues and assessments levied against him, and with full knowledge of 
existing conditions accepted his application for re-rating on combined benefit 
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certificate rate (Option No, 5), and in consideration of the payment of 
such dues and assessments reinstated said insured and continued his certifi- 
cate in full force and effect. And his honor erred, therefore, in directing 
a verdict for the defendant. 

“Third. Because his honor erred in not submitting to the jury the 
questions as to whether the defendant had waived the provisions of its 
by-laws in reference to time and payment of dues and assessments by the 
insured, and in reference to insured being in good health at time of rein- 
statement, and continuing in good health for 30 days thereafter, there being 
testimony that such dues and assessments had been tendered to and refused 

by the defendant, and that defendant had agreed to notify the insured of 
the amount of such dues and assessments, and when they should be paid. 

“Fourth. Because his honor erred in holding that insured had not paid 
his dues and assessments for December, 1919, and January, 1920, when it 
appeared that defendant had checked on insured’s brother-in-law, E. H. 
Anderson, for such dues and assessments for a number of years, and had 
agreed so to collect such dues and assessments, but failed and refused to 
collect same for said months, or to accept cash therefor when it was ten- 
dered for payment thereof, and waived payment thereof in December and 
January by continuing the time of payment till same should be demanded, 
and such payment was made on demand in February following.” 

J. P. Smith, a witness for the defendant, thus testified on direct ex- 
amination : 

“T live at Waterloo, and am clerk of Camp No. 215 of the W. O. W., 
there known as Lithia Camp, and was clerk in 1919. I knew Mr. William 
H. Boyd. 

“Q. Did he pay you his dues for December, 1919? A. He was turned 
down on the January report for the December dues. The report goes off 
on the 5th of January for December. He was turned down on the 5th of 
January. The dues sent in on 5th of January are for December. 

“Q. He didn’t pay you his dues for December? A. That is why he 
was turned down. I marked him suspended on 5th of January. The dues 
for 1919 were $2.08, and 10-cent war tax. . 

“I made out and sent this report to Sovereign Camp on January 14th; 
supposed to send it on 5th. Mr. Boyd’s name appears amongst suspended 
members for non-payment of the $2.08 and 10-cent war tax dues for De- 
cember. 

“Cross-examination : 

“T became clerk in June, 1918. Mir. Boyd was a member of the camp 
at that time, and his dues were paid by Mr. &. H. Anderson, a brother 
of Mrs. Boyd. Mr. Anderson authorized me to draw a check on him every 
month for the dues, and I did that. 

“When the December, 1919, payment came due, the Sovereign Camp 
notified me about a change in rates, and I did not draw a check for the 
December dues, because I had to notify the camp that the dues had been 
changed. It developed later that the December dues had not been changed. 
Certain options were offered the members at that time with reference to 
changing their policies. Mr. Boyd was not living at Waterloo at that 
time, nor since I had been clerk. The reason I did not draw a check for 
the December dues was that in January the new rates went in; I couldn't 
draw the check without notifying every member of the change and finding 
out whether or not they wanted it. They had to sign up these options from 
1 to 9. 

“I did not present this blank to the Andersons. They came to me, 
Mr. George Anderson did, came up the first of January and asked me 
what was the dues. I told him I couldn’t tell him; that I couldn’t figure 
it out. I wrote to some head man to come down and explain it to me. 
I did not get the option blank signed in January. They brought it back 
on the 14th of February. 

Mr. Boyd got to Waterloo on the 11th, I think, and in two or three 
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days I got the option, and with it the December and January dues. I 
sent these to the head camp with others at the same time. -The amount 
paid for Mr. Boyd was $2.18, and $5.51 for the month of January. I sent 
the head camp at that time some $50 which included payments for other 
members. : 

“T received this notice form in January. I wrote and asked for it 
when I was confused about the rates. Mr. Anderson told me that as soon 
as I heard from the Sovereign Camp to let him know, All of them were 
wanting me to write about it. Circular letter offered in evidence. Exhibit I. 


“Redirect : 
“The change of rates commenced January 1, 1920; 1919 dues were not 


increased. 

“Q. The amount of dues for December was the same as that paid in 
November? A. That is where I made the mistake. The change was not 
to be effective until January, 1920, 

“©. The new rates were adopted at the July meeting? A. I think 
so. I had a rate book. I thought the dues to be sent off in January were 
on the new rate. They were the premiums for December, but I thought I 
had to send off at the new rate. The book shows the amount sent off in 
January was for December, 1919. I understood that the’ dues for December, 
1919, had been changed. I was confused about it. The premiums for Jan- 
uary would be remitted in February. I was confused about the new rates 
and wanted them explained to me and the members, 

“George and Ed Anderson lived at Waterloo, and I had an arrange- 
ment with Mr. Ed Anderson whereby I drew on him for Mr. Boyd’s dues. 
I didn’t write the Sovereign Camp about that arrangement. I did not check 
on him for the December dues, because I thought that the January 5th dues 
were raised. I found out later that the December dues were not raised. 
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“T was confused over the December dues, but I found out later they 
were the same. I knew the dues would be the same when I made the 
report on the 14th of January. The reason I did not draw for Mr. Boyd’s 
dues was that they told me to find out about the new rates for this first. 
I held over all who did not accept option 1, for which there was no change, 
until I could find out what option they would take, and what they would 
have to pay. 

“Redirect examination: 

“Q. Then why didn’t you draw a check for Mr. Boyd’s dues at that 
time? A. Because they told me to find out about these new rates. The 
Anderson boys asked me to find out what amount to pay before I sent it in, 
just like a lot of others.” 

Testimony for Plaintiff in Reply. 


George Anderson, being duly sworn, testified: 

“Direct examination by Mr. Babb: 

“T am brother of plaintiff. Our brother, E. H. Anderson, had been 
paying Mr. Boyd’s dues while he lived in Alabama. He stopped at Waterloo 
about the 11th or 12th of February on a visit, while moving to Whitmire 
to take up work. About the Ist of January, the clerk, Mr. Smith, notified 
me that there was going to be a raise in the rates. He said he didn’t under- 
stand the rates and that he had invited Mr. Power to come down to help 
him straighten out the matter of rates. He told me that he was going to 
have a meeting the next night—that was about the first of January. I told 
my brother, who attended to Mr. Boyd’s dues. He told me that he couldn’t 
attend, and asked me to find out what I could about the dues at the meeting. 
I read the different options offered, and I thought option No. 5 best for 
“Mr. Boyd. I took option 5 for him. I tried to pay the dues, but couldn't. 
I tendered it to the clerk, and he told me he couldn’t take it because he 


didn’t know the amount. 
“By the Court. Q. How did-you tender it to him? A. I had the 
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money there to pay him, offered it to him, and he said he didn’t know what 
it was. 

“Q. Did you offer any certain amount to him? A. I had the money 
in my hand. 

“Q. Did you give it to him; A. I tried to. I had a $5 bill in my 
hand. 

“Q. Did you offer to give him the whole $5? A. I had it. I expected 
to get back some change. He also said to me that I need not be in any 
hurry, because he had a letter from the Sovereign Camp saying that we had 
until March Ist to pay dues without being suspended. This was the Ist 
or 2d of January, at a special meeting held by the clerk in order to get 
some help in straightening out the rates. 

“The old rate was $2.28, so I didn’t expect it to be $5. He refused to 
take the old rate. I made the payment remitted February 18th. That 
is the first I knew Mr. Boyd was suspended. On the day before this pay- 
ment was made, Mr, Smith, the clerk, told me, ‘I think I got these rates 
and options straightened out.’ This was on the 13th of February. I had 
offered on several occasions prior to that time to pay the January dues. 
I can’t recall any particular occasion, and he had the authority to check 
on us to pay any account. He did not during the month of January give me 
notice of the amount to be paid. On the 13th of February he told me 
he had it straightened out. I know the date, because I am going by the 
date on which I paid him. He notified me one day and I paid him the 
next. I don’t know when he sent it off. I gave him a check for the dues 
after he told me what they were. Mr. Boyd was at Waterloo at the time. 

“Cross-examination by Mr. Todd: 

“The conversation with Mr. Smith was ‘on the Ist, 2d, or 3d of Jan- 
uary, in front of Wharton’s store. I offered him the money at a meeting 
of the camp. I did not know the rates were raised in July, 1919. I am a 
member of the order. The conversation about the dues was at a special 
meeting at Woodmen Hall about the Ist of January, when I offered the 
clerk this $5. Don’t know the day of the month. Had the money in my 
hand and offered it to him. 

“Q. Did you want to pay the new rate? A. Yes, sir; new or old. 
I mentioned the new rate. 

“Q. Did you mention the old rate? A. I told him I wanted to pay 
the dues. He said he didn’t know what the.amount was. I said, ‘Can’t 
you send the old rate and keep him from being suspended?’ He said he 
cou'dn’t. I signed the option blank that night. 

“QO. Then you let things rock along until the 18th of February? A. 
I told him that if he wouldn’t accept payment then, to let me know when 
he could. 

“Q. You didn’t have any conversation with him then until the 14th 
of February? A. I did. 

“Q. On the 14th of February you saw him and signed this option? 
A. ee ee a 

“Q. This matter of the new rates was a right live question in your 
camp. You said you were discussing it in front of Wharton’s store? A. 
No, sir. He said there had been a raise, or going to be a raise, and said 
some one had promised to come down and help straighten out the option 
at the meeting. I told E. H. Anderson about it, and he asked me to see 
after Mr. Boyd’s dues for him.” 

E. H. Anderson, being duly sworn, says: 

“Direct examination by Mr. Babb: 

“T am brother of plaintiff, and live at Waterloo. I attended to pay- 
ment of Mr. Boyd’s dues to W. O. W., and had for nine or ten years. 
The clerk checked on me for mine and Mr. Boyd’s dues in one check. 
There had been no default in payment of his dues for nine or ten years. 

“Q. Coming down to December, 1919, state what you know of the 
payment of his December. 1919, dues? A. There was some disturbance 
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over the change in the dues. They didn’t understand the change and the 
amount. 

“Questioned by the Court: 

“Q. When was it you gave him $5 with which to pay Mr. Boyd’s 
dues? A. About the Ist of January. I can’t give you the exact date. 

“Q. Was it after the Ist? A. It was right about the Ist. 

“Q. Before or after the Ist? A. It was in January. I would not 
say the lst or 2d, but it was right about the Ist of January. I can’t be 
positive. 

“Cross-examination by Mr. Todd: 

“I had paid his dues for nine or ten years. Practically all the time 
by check. The clerk was to draw on my account. That arrangement was 
with the clerk. It was an accommodation on the part of the clerk. That 
way was convenient to me. He drew these checks on me during 1919. 

“Q. How did you decide he was not going to draw one for December, 
1919? A. Disturbance in the . Rates were going up. I knew that 
new rates had been adopted, but I didn’t know what they were. The rates 
were changed at the July meeting, I had heard; I heard that they had been 
increased. I didn’t drop my policy. Didn’t pay any dues in January. I 
tried to pay them. I tendered them the money, and I said: ‘Whenever you 
get the matter straight, you let me know. I want to pay Mr. Boyd’s dues.’ 

“Q. Why did you give your brother $5 with which to pay his dues? 
A. If they got it straight at that meeting, I wanted to pay his dues. I 
had been requested by my sister to be sure to pay his dues. At the time 
I had an idea of quitting myself. Later on I went out. I had not decided 
to stay in. The clerk had not told me what the rates were. He told me 
he had not drawn on me for Mr. Boyd’s December dues, because he did 
not know the rates. . 

“Q. You didn’t feel like relying on Mr. Smith? A. I didn’t want 
him to draw on me for my dues. I didn’t care about my dues, but I did 


want to keep Mr. Boyd’s paid up. I had this talk with Mr. Smith right 
about Christmas. I was able to go to the meeting, but had a family I 
couldn’t leave. 


“Redirect by Mr. Babb: 

“When I gave my brother the $5 to pay Mr. Boyd’s dues with, I had 
practica'ly decided not to stay in myself.. That is why I gave him the 
money instead of letting him check on me. Later on I paid my dues. 
Stayed in till the camp got so that the old members could hold it together. 
I paid my dues some time the last of February or first of March. Put in 
application for new policy; sent the money and got it.” 

Plaintiff closed. 

J. P. Smith, recalled for the defendant: 

“Direct examination by Mr. Todd: 

“T had been drawing checks on Mr. E. H. Anderson for Mr. Boyd’s 
monthly dues. Did not draw for December, 1919, dues, and in January 
sent in report in which he was marked suspended. 

“Q. Mr. George Anderson stated that he tendered you some money 
for Mr. Boyd’s dues about the Ist of January? A. I don’t know any- 
thing about that. If he did, I don’t know it. The reason I marked Mr. 
3oyd suspended was that I had not received the December dues. I had a 
conversation with them about the raise. Mr. George Anderson did not at 
any time during the month of January offer me Mr. Boyd’s December dues. 

“Q. Did anybody else? A. Mr. E. H. Anderson asked me to let 
h'm know what the new rates were, for both himself and Mr. Boyd. He 
paid both. The arrangement was to draw on Mr. Ed Anderson for Mr. 
Boyd’s dues. His option blank was first signed and left with me February 
15th, I believe. 

“Cross-examination by Mr. Babb: : 

“Mr. E. H. Anderson asked me about the dues, and I told him I didn’t 
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know what they were. I told him that as soon as I found out what they 
were I would let him know. 

“Q. Did you ever notify him? A. I can’t tell you. I notified the 
camp that we had figured it out some way. I didn’t notify Mr. E, H. 
Anderson in person. The meeting was held about the Ist of January. 
Mr. Ed Anderson was not at the meeting. Mr. George Anderson was. 

“Q. Mr. George Anderson asked you about the dues? A. We all 
tried to figure out the dues. We had our preacher there. All trying to 
figure it out. We didn’t succeed. On the 14th I sent off all I had col- 
lected. I didn’t know what the new rates were. I don’t know that those 
who took the new rate came to ask me about them, but I couldn’t have 
told them if they had. About the 18th or 19th of February I made my 
January remittance. My custom had been anywhere from the 5th up to 
the time when I got the dues. Don’t think I was ever as late as the 20th. 

“By the Court: The meeting was about the Ist of January before 
I sent in any dues.” 

It would be difficult to find a case in which there was a more persistent 
effort on the part of the insured to be allowed to pay his dues, and of less 
assistance on the part of the insurer enabling himy to do so. 

It is only necessary to cite the case of Weathers v. Sovereign Camp 
Woodmen of the World (S. C.) 112 S. E. 44 (which had not been pub- 
lished when his honor, the circuit judge, made his ruling), to show that 
there was error in directing the verdict in favor of the defendant. 

Reversed. 

Fraser, and Cothran, JJ., concur. 

Marion, J., concurs under the binding authority of the Weathers Case. 

Watts, J., did not sit. 


Sent ction 
SOVEREIGN CAMP, W. O. W., v. SCOTT. (No. 747.) 
(Court of Civil Appeals of Texas. Beaumont. April 19, 1922. Rehear- 


ing Denied Jan. 22, 1923.) 
246 Southwestern Reporter, 1107. 


2. INSURANCE—NIGHT WATCHMAN TAKING CARE OF LOCO- 
MOTIVES HELD “HOSTLER” WITHIN BY-LAWS OF BENE- 
FICIAL ASSOCIATION. 

Under the by-laws of a fraternal beneficial association providing for 
the payment of an increased assessment by persons engaged in hazardous 
occupations among which were those of locomotive hostlers and engineers, 
a night watchman for a lumber company whose duty it was to look after 
and take care of the locomotives, to cool them down at night, oil, water, 
coal, and fire them up in the morning, was a “hostler.” 

(For other cases, see Insurance, Dec. Dig. § 726%.) 

’ a other definitions, see Words and Phrases, Second Series, Host- 

er. 

3. INSURANCE—MEMBER OF FRATERNAL BENEFICIAL ASSO- 
CIATION RUNNING LOCOMOTIVES FOR LUMBER COM- 
PANY HELD “LOCOMOTIVE ENGINEER” WITHIN BY- 
LAWS. 

Where a member of a fraternal beneficial association was_employed 
by a lumber company to run its locomotives, he became a “locomotive en- 
gineer” within the by-laws of the association classifying locomotive engi- 
neers as engaged in hazardous cccupation and subject to payment of in- 
creased assessments. 

(For other cases, see Insurance, Dec. Dig. § 726% 

(For other definitions, see Words and Phrases, First and Second 
Series, Engineer.) 

4. INSURANCE—BURDEN ON BENEFICIARY TO SHOW THAT 
FRATERNAL BENEFICIAL ASSOCIATION WAS ESTOPPED 
TO CLAIM FORFEITURE. ‘ ; 

In a suit by a beneficiary under a fraternal benefit certificate claimed 
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by the association to have been forfeited because deceased had engaged in 

a hazardous occupation without notice to the association or the payment 

of a higher rate. the burden was on plaintiff to make out facts showing that 

the association was estopped to claim forfeiture because the local camp 
clerk had actual knowledge that deceased was engaged in such occupation. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 

5. INSURANCE — CASUAL CONVERSATION BETWEEN _IN- 
SURED’S WIFE AND LOCAL CAMP CLERK OF INSURER 
HELD INSUFFICIENT AS NOTICE OF CHANGE OF OCCU- 
PATION OF INSURED. 

Where the by-laws of a fraternal beneficiary association provided for 
payment cf increased assessments if insured should become engaged: in 
hazardous occupation, such as that of locomotive hostler or engineer, a 
conversation between insured’s wife and the clerk of the local camp more 
than two years after insured had become employed as hostler, and before 
he became engineer, wherein she mentioned that her husband had been in 
a wreck, that the engine had turned over, how lucky it was that he was 
not killed, and how fortunate that he had the insurance, -held insufficient 
as proper and timely notice of change of occupation. 

(For other cases, see Insurance, Dec. Dig. § 748.) 

6. INSURANCE — EVIDENCE HELD NOT TO SHOW KNOWL- 
EDGE BY INSURER THAT INSURED WAS ENGAGED IN 
HAZARDOUS OCCUPATION SO AS TO ESTOP IT FROM 
CLAIMING FORFEITURE. 


In a suit on a fraternal benefit certificate wherein defendant associa- 
tion claimed forfeiture of the certificate because insured had become en- 
ge aged in a hazardous occupation without giving notice to insurer and pay- 
ing an increased assessment, evidence held insufficient to warrant a finding 
that defendant’s local camp clerk actually knew that insured was engaged 
in such occupation when he accepted payment of assessments at the ordi- 
nary rate so as to establish an estoppel to claim forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 819[3].) 

7. INSURANCE—NEGLIGENCE IN FAILING TO REMEMBER TO 
NOTIFY INSURER OF CHANGE OF OCCUPATION HELD TO 
PREVENT BENEFICIARY FROM SETTING UP EQUITABLE 
ESTOPPEL TO FORFEIT CERTIFICATE. 


Where a member of a fraternal beneficial association paying the ordi- 
nary rate became engaged in hazardous occupation within the meaning of 
the certificate and thereby subject to payment of increased assessments, 
but forgot to notify insurer’s local camp clerk of such a change of occu- 
pation and to pay the increased rates, the beneficiary under the certificate 
could not invoke equitable estoppel to declare a forfeiture of the certifi- 
cate on the ground that insurer’s local camp clerk had knowledge of the 
facts, since a party who knows the true situation or is negligent in failing 
to remember cannot invoke an equitable estoppel to defeat the legal rights 
of other party who has not been guilty of any misleading conduct or is 
not equally in error. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

Appeal from District Court, Newton County; V. H. Stark, Judge. 

Action by Pearl Scott against Sovereign Camp, Woodmen of the 
World. Judgment for plaintiff, and defendant appeals. Reversed and re- 
manded on rehearing. ; 

Russell & Seale, of Nacogdoches, for appellant. 

Wightman & Forse, of Newton, for appellee. 

CHILTON, Special Judge. [1] Appellee objects to the consideration 
of the assignments of error on the ground that no exception was filed by 
appellant in the trial court to the conclusions of fact filed by the trial 
judge. A statement of facts is brought up, and the assignments objected to 
attack the correctness of the conclusions of the trial judge by reference to 
the statement of facts. Appellant filed a motion for a new trial, upon the 
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overruling of which an exception was taken and notice of appeal given. 
This has been held sufficient without the entry also of a formal exception 
to the findings of fact. Temple v. Watkins Land Co. (Tex. Civ. App.) 
81 S. W. 1188; Thompson v. State, 23 Tex. Civ. App. 370, 56 S. W. 603: 
Clover v. Clover (Tex. Civ. App.) 224 S. W. 916. 


Plaintiff, appellee, instituted this suit to recover $1,100 alleged to be 
due upon a beneficiary certificate issued to M. Scott, her deceased husband, 
in which she is named as beneficiary. Defendant appellant, denies liability 
upon the ground that at the time of the death of Scott such certificate had 
become forfeited and was null and void for the reason that Scott had 
entered what is called a hazardous occupation, and had failed to notify the 
clerk of his camp and pay an increased amount of dues as required under 
the constitution and by-laws of the association. Plaintiff in reply pleads 
that defendant is estopped from claiming the forfeiture. 


M. Scott joined the Woodmen of the World at Call, Tex., in 1909, and 
this beneficiary certificate was issued to him. His occupation at that time 
was that of a locomotive engineer, requiring the payment of an additional 
or larger amount in dues or assessments, while a member is so engaged, 
than those paid by members engaged in nonhazardous or ordinary occupa- 
tions. These additional dues were paid by Scott for three or four years. 
He then entered the meat market business, which is not classed in the by- 
laws as among the hazardous occupations, and shortly afterwards his dues 
were reduced to the amount applicabie to an ordinary occupation. The 
camp clerk testified, and this is the only testimony in that connection, that 
the reduction in dues was at Scott’s suggestion; he stating that he was no 
longer engaged in the hazardous occupation of a locomotive engineer and 
asking that the dues be reduced to the ordinary rate. He continued in the 
meat market business for several years, and then gave up that occupation 
and entered the employment of the Kirby Lumber Company at Call as night 
watchman. It was a part of the regular duties of Scott as night watchman 
to look after and take care of the locomotives operated by the company, to 
cool them down at night, oil, water, coal, and fire them up in the morning. 
At times, as extra work he would do switching about the yards of the 
lumber company, and even upon occasions take the place of an absent engi- 
neer and run the trains of the company. A little more than four months 
prior to his death, he took the position of engineer with the same company— 
that is, he became daily and regularly employed in the occupation of operat- 
ing a locomotive—and so continued until the time of his death. He was 
killed on September 9, 1919, by the explosion of the engine which he was 
then operating. 


Section 43 of the constitution and by-laws of the defendant association, 
stating in substance that part material here, provides that if a member of 
the association “engaged in any of the occupations or business mentioned 
in this section.” among those mentioned being the following, “brakemen of 
railway freight trains, locomotive engineers and firemen, switchmen, hostlers, 
and other similar railway or steamship employees,” that such member shall 
within 30 days notify the clerk of his camp and while engaged in such 
occupation shall pay on each monthly assessment 30 cents for each $1,000 
of his beneficiary certificate in addition to the regular rate, and any such 
member failing to notify the clerk and to make such payments shall stand 
suspended, his beneficiary certificate shall be forfeited, and be null and void. 

[2, 3] In view of the regular duties performed by Scott as a part 
of his employment as night watchmen, we think he became subject to the 
increased rate of assessment upon taking that position some three years or 
more before his death. He became by occupation a “hostler” within the 
meaning of the by-laws above mentioned; “a railway employee whose duty 
it is to care for locomotives at the roundhouse.” 21 Cyc. 1112. Probably 
the other duties performed as extra work and on special occasions did not 
render him subject to the rate applicable to persons regularly engaged in 
the occupation to which such duties pertain, but we do not decide this point, 
as it is not necessary in the view we take of the case. Again, he unques- 
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tionably became subject to the higher rate of assessment when he became 
a locomotive engineer about four months before his death. 

After the amount of his dues and assessments were reduced to the 
amount payable by a member engaged in an ordinary or non-hazardous occu- 
pation, at the time he entered the meat market business, Scott did not pay 
any additional or increased dues. He did not notify the clerk of the local 
camp within 30 days after he took the position of night watchman and 
hostler, nor did he notify the clerk that he had entered the occupation of 
locomotive engineer 30 days after his re-entry into that occupation. The 
certificate had therefore become forfeited under its terms and under the 
by-laws of the association. 

[4] However, it is contended by plaintiff that the defendant association 
is estopped from claiming the forfeiture on the ground that the local camp 
clerk had actual knowledge of the occupation of Scott, and with such 
knowledge collected and accepted certain amounts in dues and assessments 
as being all that was necessary, and that the member paid these amounts 
thinking and believing that the full amount required was being paid. The 
re upon plaintiff to make out the facts constituting an estoppel. 21 
C. J... 1250; 

[5, 6] It is not claimed that any express notice was given to the clerk 
at any time. The only approach to that is the testimony of Mrs. Scott that 
about eight months prior to her husband’s death, when paying his dues for 
him with money which he gave her for the purpose, as was her custom, 
she mentioned to the clerk that her husband had been in a wreck, that an 
engine had turned over out on the tram road, and how lucky it was that 
he was not killed, and how fortunate that he had this insurance; but this 
was only a casual conversation, and the clerk denies any recollection of it. 
This occurred about eight months prior to the death of Scott, and was 
more than two years after he had become employed ag night watchman and 
hostler, and about four months prior to his entry into the occupation of 
locomotive engineer, and therefore at best could not be considered as 
proper and timely notice of either change of occupation. A number of 
circumstances are in evidence which it is asserted support the conclusion 
that the clerk actually knew of the occupation of Scott; such, for instance, 
that the clerk, J. C. Gee, was and had been for a number of years post- 
master at Call, a town of only about 350 people, his long acquaintance with 
Scott, the proximity of the post office to the nlace where Scott was em- 
ployed, about 200 yards, that Scott would sometimes switch cars on a track 
within about 50 yards of the post office, that Scott in going to and return- 
ing from his work would pass near the post office in greasy overalls, and 
one or two other circumstances of lesser consequence. Also it is testified 
that it was a matter of general repute in the community that Scott “was 
in the train service,” as one witness puts it, “that everybody knew what Mr. 
Scott’s occupation was,” as stated by another witness. The clerk denied that 
he ever saw Scott switching, and denied that he knew what his occupation 
was, or that he had entered a hazardous occupation, and it may be men- 
tioned in support of the clerk that Scott’s work, prior to the time he be- 
came an engineer, was done at night and in the early morning, and the clerk 
worked at the post office in the day time after 7:30 o’clock. And it can- 
not seem very surprising that the clerk should not be able to speak with 
definiteness as to the occupation of Scott, when, after witnesses have testi- 
fied and the matter has been subjected to close examination, it is still a 
matter of some doubt as to how his occupation should be properly classified ; 
that is, prior to the time he became employed as a locomotive engineer, 
about four months before his death. The evidence as we have mentioned 
refers in a most general way to that period of about 3% years from the 
time Scott entered the employment of the lumber company until his death, 
and nothing is presented tending in any definite way to show that the camp 
clerk knew that Scott had become regularly employed as a locomotive 
engineer shortly before his death. Nor do we think, in view of the testi- 
mony of the clerk to the contrary, that it satisfactorily warrants a finding 
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that the clerk actually knew what Scott’s occupation was at anv time dur- 
ing the period of time in question, 

A correct appraisal of the proof presented by plaintiff is that it may be 
sufficient to justify the conclusion that, from time to time during the 
period after Scott entered the employment of the lumber company, the clerk 
had notice of circumstances sufficient to put him upon inquiry as to the 
occupation of Scott. and that, if the inquiry which would ordinarily be 
suggested by these circumstances had been prosecuted, he would have ascer- 
tained what the duties ot Scott were under his employment, and that he 
had entered a hazardous occupation. But, as we have said, the by-laws 
require that the member shall within 30 days after entering one of these 
hazardous occupations give notice to the camp clerk of that fact, and it is 
the duty of the member first of all to give this notice. To hold that this 
notice may be dispensed with and evaded and the failure of the member 
to give it may be excused in this indirect and uncertain way would in 
effect put upon the camp clerk the duty and burden of pursuing inquiries 
and making investigations as to the employments and occupations of 
members. It would in practical operation result in a rule visiting «pon 
the association a sort of constructive or implied notice as to the occupa- 
tions of members based upon mere circumstances incidentally and in a 
vague and most informal way coming under the observation of the clerk. 
This we believe would be perversive of the whole plan and purpose as 
reflected by the by-laws with reference to changes of occupations by mem- 
bers and the giving of prompt notice thereof to the clerk and the payment 
of the increased dues provided for. It is contemplated that a member 
entering into one of these hazardous occupations shall give direct and per- 
sonal notice to the clerk of such fact. It is not made the duty of the 
clerk to detect and discover the occupations of members. 


The case relied upon by counsel for appellee to sustain the judgment in 
this case, and in fact the only case cited by appellee, is that of Sovereign 
Camp, Woodmen of the World, v. Putnam (Tex. Civ. App.) 206 S. W. 
970, and it so happens that the opinion in that case was delivered by the 
writer of this opinion. In the Putnam Case there was no question as to the 
notice to clerk of the entry of Putnam into a hazardous occupation, or 
what is there called a prohibited occupation, immediately after his entry 
into such occupation. That point was not debated, it was unmistakable and 
admitted, and for many years afterwards the clerk with full notice col- 
lected what was understood to be the amount of dues and assessments 
chargeable to Putnam, and the member paid such dues fully believing and 


understanding that the correct amount was being collected and paid. In 
that case it was said: 


“The local clerk had notice of all facts relating to, affecting, and con- 
trolling the amounts payable by Putnam, and demanded and accepted cer- 
tain sums as being sufficient, and Putnam relied upon this as being correct, 
and the Sovereign Camp is estopped from claiming a forfeiture for in- 
sufficient payments. . . . Both Putnam and the clerk of the camp 
were acting in absolute good faith; each thinking and believing at all times 
that the full amount necessary and required was being paid and collected. 
There is not the slightest intimation of any intentional wrong on the part 
of either, or any purpose to evade the payment of any proper amount due, 
or on the part of the clerk not to collect all amounts. . . . Had there 
been an understanding between them by which the clerk undertook to waive 
the requirements of the by-laws, or even if it were shown that Putnam 
knew as a matter of fact that he was not paying the amount of dues and 
assessments required by the terms of the by-laws, then we would have a 
different case before us.” 


[7] In the present case, aside from the question of the insufficiency 
of the evidence to show notice to the clerk, we still have the fact that 
the member must have known that he was not paying the right amount of 
dues. He had formerly paid these higher rates for several -years, and the 
only explanation is that he merelv forgot about it. To forget constituted 
negligence on his part. A party who knows the true situation, or is negli- 
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gent in failing to remember, cannot invoke an equitable estoppel to defeat 
the legal rights of the other party, at least where the other party has not 
been guilty of any misleading conduct or is not equally in error. Pomeroy, 
Eq. Jurisp. (3d Ed.) § 810; 21 C. J. 1126, 1129. The facts in this case do 
not show any such mutual mistake and misunderstanding on the part of 
the member and the clerk as was present in the Putnam Case. 

The following cases, while dissimilar in their facts, we beiieve in prin- 
ciple sustain the correctness of our decision in this case; Sov. Camp, 1 
W. v. Rothschild, 15 Tex. Civ. App. 463, 40 S. W. 553; Bennett v. Sov. 
Camp, W. O. W. (Tex. Civ. App.) 168 S. W. 1023; Carter v. Sov. Camp, 
W. O. W. (Tex. Civ. App.) 220 S. W. 239; Grayson v. Grand Temple 
(Tex. Civ. App.) 171 S. W. 489. 

The facts failing to establish an estoppel and justify relief against the 
forfeiture on that ground, the judgment appealed from was erroneous and 
must be reversed, and judgment here rendered in favor of appellam. 

On Rehearing. 

We adhere to our original conclusion that the facts and circumstances 
shown do not satisfactorily warrant the holding that the association in 
estoppel from claiming the forfeiture incurred. We think the evidence in- 
sufficient to sustain the plea of estoppel. We believe, however, that we 
were in error in rendering judgment for appellant, and instead the case 
should be reversed and remanded. 

It seems within the range of possibility that appellee, plaintiff, may be 
able with additional evidence to make out a proper case of estoppel under 
principles applicable in that respect. That it cannot be correctly held, from 
the admitted or clearly established facts shown in the record before us on 
this appeal, that it is conclusive as a matter of!law that plaintiff cannot 
recover on another trial. 

Therefore it is ordered that the motion for- rehearing filed by appellee 
be granted, and the judgment appealed from is now reversed, and the cause 
remanded. 

re 
THE MACCABEES v. SABINE. (No. 2682.) 


(Court of Civil Appeals of Texas. Texarkana. March 8, 1923. Rehear- 
ing Denied March 22, 1923.) 
249 Southwestern Reporter, 1114. 

1. INSURANCE—BURDEN OF PROOF HELD ON ONE ATTACK- 
ING TRUSTEES’ ORDER EXPELLING MEMBER FOR LACK 
OF JURISDICTION. 

In a trial of a member of a fraternal insurance corporation by the 
board of trustees, resulting in his expulsion, for violating the by-laws, the 
board exerrcised judicial functions, and the order of expulsion was a form 
of judgment entitled to some sanctity as evidence in an attack upon its 
validity, and the one assailing it for lack of jurisdiction had the burden 
of proof. 

(For other cases, see Insurance, Dec. Dig. § 694[2].) 

2. INSURANCE—MEMBER COULD WAIVE IRREGULARITY OF 
FILING OF COMPLAINT AGAINST HIM IN PROCEEDINGS 
TO EXPEL. 

A member of a fraternal insurance organization could waive any ir- 
regularity in the filing of a complaint against him in a proceeding to ex- 
pel him for violation of by-laws. , 

(For other cases, see Insurance, Dec. Dig. § 694[2].) 

3. INSURANCE — APPEARANCE AT TRIAL OF MEMBER 
SOUGHT TO BE EXPELLED WAIVED OBJECTION OF IN- 
SUFFICIENT NOTICE. ee ; 

If a member of a fraternal insurance organization against whom ex- 
pulsion proceedings had been instituted did not have 20 days’ noticé of 
the time and place of trial, as provided in the by-laws, his appearance 
without objection waived any such defect. __ 

(For other cases, see Insurance, Dec. Dig. § 694[2].) 
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4. INSURANCE — OBJECTION THAT TRIAL OF EXPELLED 
MEMBER WAS HELD AT DISTANT PLACE HELD NOT 
TENABLE WHERE EXPULSION WAS NOT RESISTED ON 
THAT GROUND: 

In-action for fraternal insurance, defended on the ground that the de- 
ceased member had been expelled, the objection to the expulsion order that 
the place selected for the trial of deceased was unreasonable, in that it was 
1,000 miles away from his home, was not tenable where he appeared at the 
trial without complaint of the place selected, and did not resist expulsion 
on the ground that he had been deprived of opportunity to present a full 
defense. 

(For other cases, see Insurance, Dec. Dig. § 694[2].) 

Levy, J., dissenting. 

Appeal from District Court, Bowie County; Hugh Carney, Judge. 

Action by Maude L. Sabine against The Maccabees. Judgment for 
plaintiff, and defendant appeals. Reversed and rendered. 

Street & Coston, of Waco, for appellant. 

King, Mahaffey & Wheeler, of Texarkana, for appellee 

Hopces, J. In October, 1911, the Knights of Modern Maccabees, a 
fraternal insurance organization incorporated under the laws of Michigan, 
issued to John G. Sabine, a certificate of insurance for the sum of $2,000, 
payable upon his death to his wife. Sabine was a member of the local 
organization, known as Interstate Tent No. 1, Texarkana, Tex. In 1914 
there was a consolidation of the Knights of Modern Maccabees, with the 
Knights of Maccabees of the World, another fraternal insurance association 
organized under the laws of Michigan, and doing business in Texas. In the 
consolidation agreement it was stipulated that the name of the association 
should be “the Knights of Maccabees of the World.” The consolidated 
association was to be governed by, and the members thereof subject in all 
respects to, the laws of the “Knights of the Maccabees of the World” then 
in force, or that might thereafter, from time to time, be adopted. The 
organized tents of the Knights of Modern Maccabees outside of the state 
of Michigan were to constitute an integral part of the Knights of Macca- 
bees of the World in the jurisdiction in which they were severally located, 
and were privileged, as far as was consistent with good business manage- 
ment to retain their present names, members, and organization. Many 
other stipulations follow which it is not necessary to mention. The con- 
cluding paragraph of the agreement is as follows: 

“In consideration of all the foregoing the Knights of Maccabees of 
the World shall assume all the outstanding benefit certificate obligations 
of the party of the second part (Knights of Modern Maccabees) subject 
to a compliance with its laws now in force or that may be hereafter 
adopted, and shall be entitled to receive all assets of said Knights of Modern 
Maccabees. The date when such consolidation shall take effect to be agreed 
upon between the governing committee or board of the Knights of Macca- 
bees of the World and said great camp.” 

The agreement referred to appears to have been consummated in a 
manner which is not questioned. Some time later, during the same year, 
the corporate name of the Knights of Maccabees of the World was changed 
to “The Maccabees.” Sabine remained a member in good standing of the 
Maccabees, paying his monthly dues through the usual channels to the 
proper authorities, till in August, 1917, when he was expelled upon the 
ground that he had become intemperate in the use of intoxicating liquors. 
He died on the 4th day of Janyary following, without ever having been 
reinstated. In August, 1919, his widow and beneficiary filed suit for the 
collection of the insurance, naming the Knights of Modern Maccabees as 
the defendant. Citation was issued and served upon the Commissioner of 
Insurance as provided by law, and the copy by him sent to the attorney for 
The Maccabees, the appellant in this suit. A correspondence followed be- 
tween the attorney of The Maccabees and the attorneys for the plaintiff, 
in which the latter was advised of the error in filing the suit against the 
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old order, instead of against The Maccabees. An agreement resulted, in 
which the present appellant was to answer without any further citation 
in the event the plaintiff amended her petition so as to conform to the true 
facts. In June, 1922, an amended original petition was filed upon which 
the case was tried. Only two defenses were pleaded, limitation and ex- 
pulsion from the order. 

The court submitted the following special issues: 

(1) “Was the oath to the complaint against J. G. Sabine upon which 
he was tried and expelled made by a member of the association in good 
standing ?” 

To this the jury answered “No.” 

(2) “Was the act of the board of trustees in fixing Detroit, Mich., as 
the place of trial unreasonable and arbitrary under all the facts and cir- 
cumstances ?” 

To this the jury answered “Yes.” 

(3) “Was the notice of the hearing of the charges against John G. 
Sabine served upon him at least twenty days prior to the date of the hear- 
ing?” 

To this the jury answered “No.” 

Upon those answers judgment was entered in favor of the plaintiff 
below for the full amount sued for. 

The fact of expulsion is not denied; it is only the regularity of the 
expulsion that is contested. The following are the by-laws of The Macca- 
bees that were offered in evidence: 

“Sec. 375. Limitations on Actions—No action at law or in equity shall 
be brought or maintained on any claim arising out of any life benefit cer- 
tificate or membership in the association, unless such action is brought 
within fifteen calendar months from the death of the member to whom 
such certificate was issued, nor shall such right of action acrue until the 
expiration of ninety days after all proofs called for shall have been re- 
ceived by the association.” 

“Sec. 440. Expulsion—The board of trustees shall have power to 
expel from the association any member: 

“(1) Who has obtained his membership or reinstatement by failure 
to answer fully and truthfully the questions propounded in his application 
or medical examination for membership or reinstatement. 

(2) Who shall become addicted to the intemperate use of intoxicat- 
ing liquors. 

“(3) Who shall become addicted to the use of drugs or narcotics. 

“(4) Who shall form habits which may injure his health or endanger 
his life.” 

Discipline and Procedure. 
Chapter 1. 


“Sec. 445. Complaint, How Made—Complaint charging any member 
with a violation of the laws of the association which is cognizable by the 
board of trustees, shall be made under oath and in writing by some mem- 
ber of the association in good standing. Such complaint shall be filed with 
the supreme record keeper and shall be presented by him to the board of 
trustees at its next meeting. 

“Sec. 446. Hearing and Notice—The time and place for the hearing 
of such charges shall be fixed by the board of trustees, and notice of such 
action shall be served on the member against whom such comp/‘aint has 
been made, together with a copy of the complaint. At least twenty days 
must intervene between the date of the notice and the date of the hearing. 
At least ten days’ notice of the time and place of hearing such complaint 
shall be given to the member preferring the same. 

“Sec. 447. Trial—At the time and place fixed for the hearing, the 
member or tent making such complaint and the member accused may appear 
in person or by attorney and produce oral or written evidence. The board 
of trustees shall hear and consider the testimony offered to sustain or refute 
such charges, and shall take such other and further proceedings as to it 
shall seem just. 
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“Sec. 488. Decision of the Board of Trustees Final—The decision of 
the Board of Trustees on such complaint shall be final.” 

It was further provided that no benefit could be paid on account of the 
death or disability of a member who had been expelled from the associa- 
tion. Certified copies of the records show that charges were preferred 
against John G. Sabine by David V. Gleason, of Tent No. 82, Michigan, in 
which Sabine was charged with having acquired habits injurious to health, 
and requesting that Sabine be placed on trial, and, if found guilty, that his 
membership in the association should be canceled, Sabine was notified 
of those charges, and took steps to present his defense. He employed 
attorneys, and at their request further time was granted in which to pro- 
cure testimony. He secured affidavits from seven witnesses, and trans- 
mitted them to the board of trustees. Thereafter the board met upon the 
day fixed, and entered the following order: 


“In the Matter of Charges Preferred against John G. Sabine, Interstate 
Tent No. 1, Texarkana, Texas. 


“This being the day fixed for the further hearing of this matter, the 
testimony taken before a notary public at Texarkana, and the affidavits 
submitted by E. C. Bryan, Robert Taylor, J. M. Lindsey, E. B. Cox, T. J. 
Watlington, W. M. Dunn and Dr. F. M. Lennard, as to matters alleged in 
the complaint filed in this case, were duly read and considered, and, it 
appearing to the satisfaction of the board that the charges are well founded, 
and that the said John G. Sabine is addicted to the intemperate use of 
intoxicating liquors to such an extent to seriously endanger his life, 
therefore, on motion, it was, 

“Resolved, that the membership of the said John G. Sabine be ordered 
canceled and the supreme record keeper was directed to give notice accord- 
ingly, and to advise the record keeper of Interstate Tent No. 1 to receive 
no further dues or monthly rates on account of his membership.” 


Appellee testified that thereafter she regularly tendered to the local 
tent at Texarkana the monthly dues which her husband had theretofore been 
paying, but they were refused. There is no evidence that Sabine ever 
— any appeal or made any attempt to reinstate himself in the 
order. 

The findings of the jury indicate the three grounds upon which the 
validity of the expulsion is here attacked: The invalidity of the complaint; 
the failure to give the accused legal notice; and the unreasonableness of 
the act of the trustees in selecting Detroit as the place of trial. 

The only evidence bearing upon the validity of the complaint is to be 
found in the recitals of the complaint itself. It purports to be signed and 
sworn to by David V. Gleason, a member of Tent No. 82, of Detroit, Mich. 
Upon its face it is regular, and there is nothing in the record showing the 
contrary. The finding of the jury is defended upon the ground that it 
devolved on the appellant, in making out its defense of expulsion, to prove 
that a complaint had been made by a member of the order in good standing, 
and that appellant had failed to make that proof. 

The evidence relating to the trial and expulsion was all in writing, and 
1s uncontradicted. The following is the substance: 

The complaint of Gleason was sworn to on May 8, 1917. The board of 
trustees fixed the date of the trial for June 28, and the place at 1021 Wood- 
ward Avenue, Detroit, Mich. Sabine was notified. He thereafter employed 
attorneys to prepare and present his defense. At their instance further 
time was granted and the date of the trial set for August 9. No objection 
was made to that date, nor was any protest or objection made to the place 
designated for the hearing. Sabine took the testimony of a number of 
witnesses which he transmitted by mail to the board for the hearing which 
followed. The order of expulsion recites the fact that this evidence was 
duly considered and there is no contention to the contrary. 

No complaint was made by Sabine during his life of any unfairness 
or irregularity. in this trial proceeding; nor did he ever make any effort to 
have it set aside, by an appeal or otherwise. He apparently accepted the 
result as a fina’ity. There is not now in the record any claim that Sabine 
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was deprived of any defense, by reason of the time or place of the trial, 
or that he was not guilty of the charges preferred against him. 

{1] In that trial the board of trustees were exercising judicial func- 
tions, and the order of expulsion is a form of judgment which is entitled 
to some sanctity, as evidence, in an attack upon its validity. One who 
assails it for lack of jurisdiction had the burden of proving that fact. St. 
L. S. W. Ry. Co. v. Thompson, 102 Tex. 89, 98, 113 S. W. 144, 19 Ann. 
Cas. 1250; Brown v. Clark, 102 Tex. 323, 116 S. W. 361, 364, 24 L. R. A. 
(N. S.) 670; Screwmens Ben. Ass’n v. Benson, 76 Tex. 552, 13 S. W. 379; 
1 Bacon on Ben. So., § 106; 19 R. C. L. pp. 1234, 1235. 

{2, 3] But whatever irregularity there may have been in the filing of 
the complaint, it was one which Sabine had a right to waive, if he saw 
fit to do so. 5 Corp. Jur. p. 1356, and cases cited in notes. It is imma- 
terial, oven if it be a fact, that Sabine did not have twenty days’ notice of 
the time and place of trial; his appearance without objection was a waiver 
of any such defect in the proceedings. 

[4] We are further of the opinion that it is now too late to raise the 
question of reasonableness regarding the place selected for the hearing. The 
fact that Detroit, Mich., is 1,000 miles from Texarkana is not sufficient 
to support such a finding in the present state of the record. The case 
might have been different had Sabine not appeared at the trial without com- 
plaint of the place thus selected, or had he afterwards resisted expulsion on 
the ground that he had been deprived of the opportunity to present a full 
defense. It is not now insisted that the defense would have been different, 
or that more evidence would have been available, or that a different result 
would = followed, had the trial been at a more convenient place for the 
accusec 

The appellant requested the court at the conclusion of the evidence to 
direct a verdict in its favor, and we are of the opinion that it should have 
been done. The judgment will therefore he reversed, and judgment here 
rendered in favor of the appellant. 

Levy, J. (dissenting). In the absence, as here. of affirmative evidence 
that the complaint was made by a member of the association in good 
standing, a complaint against the insured cannot be legally considered, it is 
believed, as presented before the board under the terms of the law of the 
association. It is a jurisdictional requirement of the association’s law that 
the complaint be filed in that special method. It is the rule in this state 
that ground for the exercise of authority must appear, and it cannot be 
waived, where tribunals have. as here. limited power, or their powers are 
limited to certain specified objects. The burden of this affirmative proof 
was upon the association, pleading expulsion. 


—_—qj7»2>a>ea_—_ 


SOVEREIGN CAMP, W. O. W., v. RODRIGUEZ er at. (No. 6900.) 
(Court of Civil Appeals of Texas. San Antonio. Feb. 21, 1923. . Rehear- 
ing Denied March 21, 1923.) 

249 Southwestern Reporter, 266. 

1. INSURANCE— PROVISION REQUIRING GOOD HEALTH AT 
DELIVERY OF CERTIFICATE NOT AVOIDED BY FAILURE 
TO READ WARRANTY. 

A provision of a warranty in a certificate of fraternal benefit insur- 
ance that insured was in good health when the certificate was delivered to 
him cannot be avoided or rendered of no effect by a failure of the appli- 
cant to read the warranty when he signed it on tid of the certificate. 

(For other cases, see Insurance, Dec. Dig. § 720.) 

2. INSURANCE — PROVISION AGENT CANNOT WAIVE RE- 
QUIREMENTS IS VALID 

_ Under Vernon's Sayles’ Aue Civ. St. 1914, art. 4847, a fraternal ben- 
efit association can provide that no subordinate officer or member shall 
have the right to waive any of the provisions of the laws and constitution 
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of the society, and such provision is binding on the society, the members 

thereof, and all beneficiaries of members. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

3. INSURANCE—COMPANY HELD NOT ESTOPPED TO ASSERT 
FORFEITURE FOR ILLNESS WHEN CERTIFICATE WAS 
DELIVERED; “ESTOPPEL.” 

Since “estoppel” arises when by the fault of one party another has 
been induced ignorantly or innocently to change his position for the worse 
so that it would operate as a virtual fraud upon him to allow the party 
by whom he has been misled to assert the right in controversy, a fraternal 
benefit association is not estopped to assert forfeiture of the certificate be- 
cause insured was in poor health when it was delivered to him, where no 
one changed his position for the worse on account of the delivery. 

(For other cases, see Insurance, Dec. Dig. § 720.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Estoppel.) 

4. INSURANCE—ESTOPPEL CANNOT BE BASED ON ACTS OF 
AGENT WITHOUT AUTHORITY TO WAIVE PROVISIONS. 
Estoppel of a fraternal benefit association cannot be based upon the 

acts of an officer or agent of a local body who was without authority un- 

der the laws of the association to waive the provisions of the policy with 
reference to which the estoppel was claimed. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

Appeal from District Court, Gonzales County; C. K. Quin, Judge. 

Action by Petra Rodriguez and others against Sovereign Camp, Wood- 
men of the World. Judgment for plaintiffs, and defendant appeals. Re- 
versed, and judgment rendered for plaintiff for only the amount of pre- 
mium paid. 

E. D. Henry, John H. Bickett, Jr., and L. M. Bickett, all of San An- 
tonio, for appellant. 

J. C. Romberg and W. B. Green, both of Gonzales, for appellees. 


Fy, C. J. This is a suit on a beneficiary certificate for $1,000 issuea 
by appellant to Jose Rodriguez on March 13, 1921; appellees, Petra Rod- 
riguez, Refugia Rodriguez, and Florencio Rodriguez being the beneficiaries 
named in said certificate. It was alleged that Jose Rodriguez died on 
March 19, 1921, and that Refugia was his widow, Florencio his son, and 
Petra his sister. The cause was heard without a jury and judgment rend- 
ered in favor of appellees for the sum of $1,000, one-third of which was 
ordered to be paid into the registry of the court as the share of the minor, 
Florencio Rodriguez. 

The court filed his findings of fact from which it is gathered that the 
certificate of insurance was delivered to the deceased, Jose Rodriguez, by 
the clerk of the local camp; that the application for the certificate was 
made when deceased was in good health, but when the certificate was 
delivered to deceased he was in bed sick and remained on said sick bed 
until his death on March 19, 1921, six days after the certificate was de- 
livered and the same signed by deceased. The judge found that deceased 
did not know the contents of the instrument and was ignorant of the pro- 
visions of the constitution and by-laws of the society. The application for 
insurance recited that no member was authorized to deliver the certificate 
unless the applicant was in good health. It was also provided in the certifi- 
cate that the certificate should constitute the agreement between the parties, 
and that the society should not be bound unless certain conditions were 
complied with by the applicant, among the number being that there had 
been “manually delivered into his hands, in person, this beneficiary certifi- 
cate, while in good health.” Again it is provided: 

“The liability of the sovereign camp for the payment of benefits on 
the death of the member shall not begin until after his application shall 
have been accepted by a sovereign physician. Been obligated or introduced 
by a camp or an authorized deputy in due form; had delivered to him, in 
person, this beneficiary certificate while in good health.. The foregoing are 
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hereby made a part of the consideration for, and are conditions precedent to, 
the liability for the payment of benefits in case of death. The noncompli- 
ance with any of the several conditions precedent named herein shall be an 
absolute bar to any claim on the beneficiary fund of this society, under or 
by virtue of this certificate, or by reason of any steps taken by applicant to 
entitle him to the same, or by a subordinate camp or member thereof, and 
no deputy, officer or member of the sovereign camp or subordinate camp 
has any authority to change, alter, modify or waive the foregoing require- 
ments or the consequences thereof in any manner.” 

It is further reiterated: 

“No officer, employee, or agent of the sovereign camp, or of any camp, 
has the power, right or authority to waive any of the conditions upon which 
this beneficiary certificate is issued, or to change, vary or waive any of the 
provisions of the constitution and laws of the society, nor shall any custom 
on the part of any camp or any number of camps, with or without the 
knowledge of any sovereign officer, have the effect of so changing, modify- 
ing, waiving or foregoing such laws or requirements. This beneficiary 
certificate is issued only upon the conditions stated herein and subject to the 
constitution and laws of the society now in force or hereafter enacted.” 

The constitution and laws were made a part of the beneficiary contract. 

The certificate contains a warranty, which was signed by Jose Rod- 
riguez, as follows: 

“T have read the above certificate No. S288348D of the Sovereign Camp 
of the Woodmen of the World and the conditions named therein, and hereby 
agree to and accept the same as a member of camp No. 3492, state of 
Texas, this 13th day of March, 1921, and warrant that I am in good health 
at this time, and have not been sick or injured since the date of my applica- 
tion and that all requirements of the constitution and laws of this society 
have been complied with.” 

It was proved that Jose Rodriguez did not read that warranty, but was 
supported in bed by Hernandez, the clerk of the local camp, while he signed 
the warranty, and the certificate was given to the sick man, and he took it 
and placed it under his pillow. 

The only questions presented by the appeal are, did the local clerk 
have the power and authority to waive the warranty of good health when 
the certificate was delivered, and, is the appellant estopped from claiming 
exemption from liability by reason of the acts of the local clerk in giving 
the deceased the certificate and in accepting money from him? 

[1] If the constitution and laws of the society have any force or effect, 
the clerk had no right or authority to waive any part of the application, 
certificate, constitution, and by-laws. The two last are made a part of 
the beneficiary contract by the laws of Texas, Article 4834, Vernon’s Sayles’ 
Stats. It is not contended that deceased was not seriously sick when the 
certificate was delivered, but it is agreed that he was so seriously ill that he 
never arose from his bed, and six days after delivery of the certificate, died. 
If it was necessary in case of a fraternal benefit society to hold that a 
representation must be material in order to work a forfeiture, there could 
be no statement more material than one that the applicant was in good 
health at the time the certificate was delivered to him. That provision 
cannot be avoided or rendered of no effect by a failure of the appli- 
cant to read the warranty signed by him when the certificate was de- 
livered to him. Insurance Co. v. Hazlewood, 75 Tex. 338, 12 S. W. 621, 
7 L. R. A. 217, 16 Am. St. Rep. 893; Insurance Co. v, Holcombe, 89 Tex. 
404, 34 S. W. 915; Praetorians v. Holmig, 100 Tex. 623, 103 S. W. 476; 
Supreme Lodge v. Payne, 101 Tex. 449, 108 S. W. 1160, 15 L. R. A. (N. S.) 
1277; Sov. Camp. v. Lillard (Tex. Civ. App.) 174 S. W. 619. 

[2] Under the terms of article 4847, appellant had the power and 
authority to provide that no subordinate body nor any of its subordinate 
officers or members shall have the right to waive any of the provisions of 
the laws and constitution of the society, and it makes such provisions bind- 
ing on the society and each and every member thereof and on all bene- 
ficiaries of members.. Sovereign Camp v. Putnam (Tex. Civ. App.) 206 
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S. W. 970. No report of the action of the local clerk was made to appel- 
lant, and it is not claimed that it or its officers had any knowledge of the 
— of the health of Jose Rodriguez when the certificate was de- 
livered. 

[3] Estoppel arises when, by the default of one party, another has 
been induced, ignorantly or innocently, to change his position for the worse 
in such manner that it would operate as a virtual fraud upon him to allow 
the party by whom he has been misled to assert the right in controversy. 
No one was caused to change his position for the worse by the act of 
delivering the certificate, and it did not operate as a fraud upon any one 
except appellant against whom estoppel is claimed. 

[4] The appellant had the authority by law to curtail and circum- 
scribe the right of the local clerk or local camp to waive the provisions 
of its constitution and by-laws. It exercised that authority and deceased 
was charged with knowledge of the provisions of the constitution and 
by-laws, which were made a part of his contract by law. The by-laws 
containing such inhibition against waivers by subordinate officers prevent 
the arising of estoppels by reason of such prohibited acts of subordinate 
bodies or officers. Sovereign Camp v. Wernette (Tex, Civ. App.) 216 
S. W. 669. After copying the law giving benefit societies power to plan 
provisions against waivers by subordinate bodies and officers in their 
constitution and laws, this court held in the Wernette Case: 

“There could, therefore, no question of waiver or estoppel arise un- 
der the facts of this case on account of any acts or knowledge of Zizik 
since 1913.” 

Zizik was the clerk of the local camp, and the law embodied in articte 
4847 was passed in 1913. A writ of error was denied in the Wernette 
Case. See, also, Grayson v. Grand Temple (Tex. Civ. App.) 171 S. W. 
489; Sovereign Camp v. Nash (Tex. Civ. App.) 220 S. W. 235; and 
Sovereign Camp v. Nigh (Tex. Civ. App.) 223 S. W. 291. 

Appellant in its answer offered to return to appellees the amount of 
$3.48 paid to it by Jose Rodriguez, deceased. The judgment is reversed 
and judgment here rendered that appellees recover the sum of $3.48 from 
appellant and that appellees pay all costs in the behalf expended in both this 
and the lower court. 

Reversed and rendered. 

Smith, J., entered his disqualification. 

On Motion for Rehearing.. 


Fry, C. J. There was not one of the elements of estoppel in this 
case, as is fully shown in our original opinion.. Gilmore v. Grand Temple 
(Tex. Civ. App.) 222 S. W. 294. In the case of W. O. W. v. Hubbara, 
advance sheets of 231 S. W. 828, decided by this court, the certificate 
was not delivered to the insured, a woman, but was delivered to her hus- 
band, the beneficiary, while she was absent in Mexico, and the dues were 
accepted from him. This court held that there was evidence of a waiver 
of delivery to the wife in person, and that the certificate did not provide 
for a delivery to the insured in person. In this case it was entered in 
the certificate that it was to be delivered into the hands of the insured 
in person while he was in good health. The cases are very different 
Calhoun v. Maccabees (Tex. Com. App.) 241 S. W. 103. 

The motion is overruled. 


a 
AMERICAN NAT. INS. CO. v. COATES et at. (No. 372-3381.) 
(Commission of Appeals of Texas, Section A. Jan. 3, 1923.) 
246 Southwestern Reporter, 356. 
2. INSURANCE — EXECUTION OF INSURED FOR CAPITAL 


CRIME DOES NOT AVOID LIFE INSURANCE CONTRACT 
AS MATTER OF “PUBLIC POLICY.” 


That a man on whose life insurance is carried is convicted and ex- 
ecuted for the commission of a capital offense does not of itself operate 
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as a matter of public policy to avoid the contract of insurance; the public 

policy being that principle of law which holds that no subject can lawfully 

do that which has a tendency to be injurious to the public or against the 
public good. 

(For other cases, see Insurance, Dec. Dig. § 438.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Public Policy.) 

3. INSURANCE — LIFE POLICIES HELD NOT UNENFORCEA- 
BLE AS AGAINST PUBLIC POLICY BECAUSE INSURED 
WAS EXECUTED FOR MURDER. 

Where insured more than seven years after taking out incontestable 
life insurance policies under which his mother was the beneficiary was con- 
victed of murder and executed, the policies were not thereby rendered un- 
forceable by the public policy of the state as declared in Const. art. 1, § 
21 (Vernon’s Ann. Civ. St. art. 2465), both providing that no conviction 
shall work corruption of blood or forfeiture of estate. 

(For other cases, see Insurance, Dec. Dig. § 438.) 

Certified Question from Court of Civil Appeals of Second Supreme 
Judicial District. 

Action by Mary Coates and others against the American National In- 
surance Company. From judgment for plaintiffs, defendant appealed to 
the Court of Civil Appeals, which rendered judgment for plaintiff and 
certified the case to the Supreme Court. Certified question answered. 

C. W. Nugent, of Galveston, and Thompson, Barwise, Wharton & 
Hiner, Alfred McKnight, and F. B. Walker, all of Fort Worth, for ap- 
pellant. 

Slay, Simon & Smith, A. W. Christian, and C. E. McGaw, all of Fort 
Worth, for appellees. 


RAnpotpH, J. The Court of Civil Appeals for the Second Supreme 
Judicial District of Texas has submitted to the Supreme Court of Texas 
the following statement and certified questions in the above-styled cause, 
and same has been referred to us for consideration and report thereon: 

“In the district court of Tarrant county, Tex., Rufus Coates was duly 
and legally indicted, tried, convicted, and sentenced to be hanged for the 
murder of Zella Faulk, committed on June 3, 1917, and, in obedience to a 
warrant from that court, he was legally executed on November 8, 1918. 
Prior to the commission of that offense, he had obtained from the American 
National Insurance Company two life insurance policies, each for the sum 
of $135, the first dated May 4, 1908, and the second dated April 10, 1911. 
The insurance company was chartered under and by virtue of the laws of 
the state of Texas, and its principal office and place of business was in 
Galveston, which was the place of payment of all premiums, and the in- 
sured and the beneficiary both resided in Texas. Hence the policies were 
contracts governed by the laws of this state. Each policy contained these 
provisions : 

““Tncontestability. This policy shall be incontestable after two years 
from its date of issue for the amount due, provided premiums have been 
duly paid, except for fraud. . . . In event of the death of the in- 
sured the companv may pav the sum of money due under this policy to 
the families, heirs, blood relatives, affanced husband or affianced wife, or 
to persons dependent upon the insured at the time of death and the produc- 
tion by this company of a receipt signed by any or either of said persons 
shall be conclusive evidence that such sum has been paid to the persons 
entitled thereto, and that all claims under this policy have been fully satis- 
fied” . . . ‘In the event of the death of the insured from suicide, 
whether sane or insane, within one year from the date hereof, the liability 
of the company shall be limited to a return of the premiums paid on this 
policy. . . . ‘This policy is issued upon an application which omits the 
warranty usually contained in applications, and contains the entire agree- 


ment between the company and the insured and the holder and owner 
hereof.’ ‘ 
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“At the time of the death of Rufus Coates, all premiums accruing 
on said policies had been duly paid and the policies were then in full force 
and effect. After his death, Mary Coates, his mother, and admittedly the 
rightful and only beneficiary of the policies, duly presented to the insur- 
ance company notices of her claims of benefits, and proofs of death, all 
in compliance with the terms of the policies and the requirements of the 
statutes applicable thereof. The insurance company refused payment of the 
amount claimed by the insured, to wit, the sum of $270, which was the 
aggregate of benefits named in the two policies, but tendered to Mary 
Coates the sum of $7.70 in full liquidation of the two policies, the amount 
so tendered being the aggregate of all premiums paid on the policies from 
the date of the murder of Zella Paulk to the date of the execution of 
Rufus Coates. That tender was refused by Mary Coates, who, joined hw 
her husband, instituted this suit in the county court against the company 
to recover the amounts stipulated in the policies, together with statutory in- 
terest, penalties, and attorneys’ fees for the failure of payment. A judg- 
ment was rendered in favor of plaintiff against the company for the amount 
of the second policy with interest penalties and attorneys’ fees, but deny- 
ing a recovery on the first policy. Both parties duly excepted to the judg- 
ment and gave notice of appeal. The defendant has perfected its appeal, 
and the plaintiff, after replying to defendant’s assignments of error, has 
presented cross-assignments to that portion of the judgment denying her a 
recovery on the first policy. 

“All assignments contained in briefs for the defendant company pre- 
sent the contention that, notwithstanding the incontestable clause in the 
policies, it would be against the public policy of this state to permit a re- 
covery upon either insurance policy, since the insured came to his death 
at the hands of the law as a penalty for the commission of a crime; that 
by reason of such public policv his death, which was legally inflicted for a 
crime committed, was not an insurable risk, but was excepted therefrom, 
notwithstanding the clause of incontestability contained in the policies, and 
notwithstanding that, by the provisions of article 4741 of our statutes, 
which was enacted in 1909, the company was required to insert that clause 
in the second policy which was issued after its passage. That defense 
was presented in the defendant’s answer to plaintiffs’ petition, and defendant 
also pleaded the tender of premiums received from the insured. 

“The converse of those propositions is the only contention presented 
in briefs for the plaintiff, both in reply to defendant’s assignments, and by 
cross-assignments to the refusal of the court to allow a recovery on the 
first policy of insurance, as well as on the second. 

“On a former day of its present term, this court overruled the conten- 
tion so presented by defendant, and sustained the cross-assignment presented 
by plaintiff to the refusal of the court to allow a recovery on the first 
policy, as well as the second; and the judgment of the trial court was so 
reformed as to allow a recovery on both policies. The conclusion reached 
by this court that neither of the contracts of insurance against the death 
of Rufus Coates inflicted as a punishment for crime was forbidden by the 
public policy of this state is in conflict with the decision of the Court of 
Civil Appeals of the Ninth Judicial District in the case of American In- 
surance Co. v. Munson, 202 S. W. 987. 

“Appellant has filed in this court a motion for rehearing, which is still 
pending; also a motion to certify to your honorable court the question on 
which the two courts are in conflict. The latter motion has been granted. 
Accordingly, by reason of said conflict, and because, aside from such con- 
flict, we deem it advisable so to do, we certify to your honorable court for 
determination whether or not this court erred in the conclusion reached 
upon the issue stated above. A copy of our opinion accompanies this cer- 
tificate.” 

There are quite a number of cases outside of this state holding, that 
recovery cannot be had upon a life insurance policy where the insured has 
been convicted and executed for a capital crime (Burt v, Union Centra} 
Life Ins. Co., 187 U. S. 362, 23 Sup. Ct. 139, 47 L. Ed. 216; N. W. Mutual 
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Life Ins. Co. v. McCue, 223 U. S. 234, 32 Sup. Ct. 220, 56 L. Ed. 419, 38 
L. R. A. [N. S.] 57; Scarborough et al. v. American Nat. Ins. Co., 171 
N. C. 353, 88 S. E. 482, L. R. A. 1918A, 896, Ann, Cas. 1917D, 1181; Collins 
v. Metropolitan Life Ins. Co., 27 Pa. Super. Ct. 353; Ritter v. Insurance 
Co., 169 U. S. 139, 18 Sup. Ct. 300, 42 L. Ed. 693), but they are based 
upon the holding in the case of Amicable Society v. Bolland, decided by 
the House of Lords of England and reported in Bligh N. S. 194-211, or 
are rendered in cases where there are no constitutional or statutory pro- 
visions declaratory of a contrary public policy. The decision in the Bol- 
land Case, supra, was rendered at a time when the laws of England 
recognized and enforced forfeitures as a punishment for crime, and the 
declaration of a public policy taken from the laws and decision was in 
harmony with the laws of England. However, we cannot agree to the 
reasoning in that case, and to illustrate why we cannot agree we quote 
from that opinion as follows: 

“It appears to me that this resolves itself into a very plain and simple 
consideration. Suppose that in the policy itself this risk had been insured 
against—that is, that the party insuring had agreed to pay a sum of money 
year by year, upon condition that, in the event of his committing a capital 
felony, and being tried, convicted, and executed for that felony, his as- 
signees shall receive a certain sum of money—is it possible that such a 
contract could be sustained? Is it not void upon the plainest principles of 
public policy? Would not such a contract (if available) take away one 
of those restraints operating on the minds of men against the commission 
of crimes—namely, the interest we have in the welfare and prosperity of 
our connections? Now, if a policy of that description with such a form 
of condition inserted in it in express terms cannot, on grounds of public 
policy, be sustained, how is it to be contended that in a policy expressed in 
such terms as the present, and after the events which have happened, that 
we can sustain such a claim? Can we, in considering this policy, give to 
it the effect of that insertion, which if expressed in terms would have ren- 
dered the policy, as far as that condition went, at least, altogether void?” 

The reasoning in the above quotation does not appeal to us. The 
hypothetical case stated presents one entirely different from the case the 
House of Lords was considering and from the case at bar. In the hypo- 
thetical case stated there is a contract contemplating the commission of a 
capital crime. No one would have the hardihood to say that a contract 
requiring the commission of a crime before the consideration would inure 
to the benefit of the insured would not be against public policy in any 
civilized country, as it operates to induce him to violate the laws of his 
country. In the instant case, one of the policies was executed May 4, 1908, 
and the other April 10, 1911. The insured was hanged November 8, 1918. 
3etween the date of the last issued policy and the date of the death of the 
insured at the hands of the law more than seven years had elapsed. To 
presume that the insured at the time he obtained the insurance had in his 
mind an intention to commit a capital felony is to do violence to human 
nature. Criminals are supposed to have incentives inducing them to commit 
offenses, and the law requires in capital cases that a motive be shown for 
the commission of the crime. In this case, if the penalty of life imprison- 
ment or death did not deter the insured from the commission of the crime, 
it would be a far-fetched conclusion and presumption to say that he might 
have committed the crime so that his mother could collect $200 or $300 
insurance. To indulge in such a presumption requires that we believe that 
the insured had in his mind an intention of committing a capital felony for 
many years, and that during all that time he carried within him “a heart 
regardless of social duty and fatally bent on mischief,” and was only 
waiting for an opportune time to vent his malice. 

[1] The Burt Case, supra, is not in conflict with our holding in this 
case, and neither is the McCue Case. The Constitution of the United 
States contains no such provision as does our state Constitution, prohibit- 
ing forfeitures of estates for crimes, and consequently that decision is not 
declaratory of the public policy of this state. Each state in the union 
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has the power, by constitutional or statutory enactments, to declare its own 
public policy. 

The case of Collins v. Metropolitan Life Ins. Co., 232 Ill. 37, 83 N. E. 
542, 14 L. R. A. (N. S.) 356, 122 Am. St. Rep. 54, 13 Ann. Cas. 129, 
declares upon that subject as follows: 

“Each nation or state having the power to adopt a Constitution and 
legislate for itself necessarily has the inherent power to declare its own 
rules of public policy. There is nothing in international law or the comity 
between our states that requires our courts to enforce the consequences 
following the conviction for felony in obedience to the public policy of the 
state where the conviction is had, when to do so would be to depart from 
our own public policy on the same subject.” 

This right or power is recognized in the McCue Case, supra, where 
the Supreme Court of the United States says: 

“The obligation of a contract undoubtedly depends upon the law under 
which it is made. In which state, then, Virginia or Wisconsin, was the 
policy made? In Equitable Life Assur. Soc. v. Clements (Equitable Life 
Assur. Soc. v. Pettus), 140 U. S. 226, 35 L. Ed. 497, 11 Sup. Ct. Rep. 822, 
the question arose whether the contract of insurance sued on was made in 
New York or Missouri. The assured was a resident of Missouri, and the 
application for the policy was signed in Missouri. The policy, executed 
at the office of the company, provided that the contract between the parties 
was completely set forth in the policy and the application therefor, taken 
together. The application declared that the contract should not take effect 
until the first premium should have been actually paid during the life of 
the person proposed for assurance. Two annual premiums were paid in 
Missouri, and the policy, at the request of the assured, was transmitted to 
him in Missouri, and there delivered to him. The court said: a ni 
‘Upon this record, the conclusion is inevitable that the policy never became 
a completed contract, binding either party to it, until the delivery of the 
policy and the payment of the first premium in Missouri; and consequently 
that the policy is a Missouri contract, and governed by the laws of Mis- 
souri.” 

The insured and the plaintiffs in this cause being all residents of the 
state, and the appellant being a corporation organized under the laws of 
this state, it is clear that the public policy of this state must control in 
the disposition of this case. 

[2] Entertaining these views in order that we should hold that the 
policies sued on are unenforceable, we would have to hold that the very 
fact that a man is convicted and executed for the commission of a capital 
crime, of itself, operates as a matter of public policy to void the contract 
of insurance, which we cannot do. The broadest definition of public policy 
that we can find in the books is that given in volume 3, p. 2765, Bouvier’s 
Law Dictionary, quoted by the Court of Civil Appeals in their opinion, 
which definition is as follows: 

“It is that principle of law which holds that no subject can lawfully 
do that which has a tendency to be injurious to the public or against the 
public good.” 

Working the proposition out under this definition, can it be said that 
these contracts of insurance and the enforcement thereof are injurious to 
the public or against the public good? This question must be answered 
“No,” unless it is answered “Yes,’ on the theory that, in addition to the 
death penalty inflicted on him, the insured is to be further penalized by 
having his right to make provision for his mother, in the event of his 
death, taken from him. Further definition of the phrase “public policy” is 
given by the same author on the said page 2765, as follows: 

“Public policy is imposed by public acts, legislative and judicial, and not 
by private opinion, however eminent. It is said to be determined from 
legislative declarations, or, in their absence, from judicial decisions,” 

If the public policy of a state is manifested by public acts, legislative 
or judicial, then there is nothing in either in this state to indicate that the 
public policy is opposed to the enforcement of the policies sued on herein. 
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There are no decisions in this state so holding except the decision in the 
case of American Insurance Co. v. Munson, by the Beaumont Court, cited 
in the certificate of the Court of Civil Appeals, and which is in direct 
conflict with the decision by the Fort Worth Court in this case. On the 
contrary, there is in our opinion an express declaration of the policy of 
this state as set out in article 1, § 21, of our state Constitution, and in 
article 2465, Vernon’s Civil Statutes. 

Article 1, § 21, of the Constitution of Texas is as follows: 

“No conviction shall work corruption of blood, or forfeiture of estate; 
and the estates of those who destroy their own lives shall descend or 
vest as in case of natural death.” 

Article 2465, Vernon’s Civil Statutes, provides as follows: 

“No conviction shall werk corruption of blood or forfeiture of estate, 
nor shall there be any forfeiture by reason of death by casualty; and the 
estate of those who destroy their own lives shall descend or vest as in the 
case of natural death.” 

[3] It being the policy of the state, as declared by these constitutional 
and statutory provisions, that no conviction shall work corruption of blood 
or forfeiture of estate, as applied to the inheritable estate of the party 
executed, we cannot see any reason why the same declaration should not 
be made to apply to the proceeds of an insurance policy, payable to bene- 
ficiaries who were in no wise a party to the offense against the law, and, 
as in this case, who would be under our statute of descent and distribution 
the parties who would benefit by the inheritable estate. In the one case 
the property of the felon accumulated during a course of years in various 
ways is declared to be nonforfeitable, and we think that this declaration of 
policy should, by analogy, apply to contractual rights which he has ac- 
quired for the benefit of those dependent upon him. The case of Collins 
v. Metropolitan Life Insurance Co., supra, presents our view of the ques- 
tion herein discussed, and we quote from that decision as follows: 

“If a man who is executed for crime has at his death $1,000 in real 
estate, $1,000 in chattels and $1,000 life insurance payable to his estate, 
his real estate descends to his heir and his personal chattels to his admin- 
istrator, but the $1,000 life insurance must be left in the hands of the com- 
pany who has received the premiums because it is said to be contrary to 
public policy to require the company to pay, lest by so doing it lend en- 
couragement to other policy holders to seek murder, and execution there- 
for, in order that their estates or heirs might profit thereby. This is 
defendant in error’s position. This contention seems to border closely on 

‘the absurd. We know of no rule of public policy in this state that will 
enforce this species of forfeiture, but there 1s a rule of law which has 
often been applied when two parties make a valid contract and the same 
has been completely performed by one party and nothing remains except 
the performance by the other, which will compel performance or award 
damages for the default against the delinquent party.” 

We therefore recommend to the Supreme Court that the certified ques- 
tion be answered: That the public policy of the state of Texas does not 
render the insurance policies in this casé unenforceable, but that same be 
valid and subsisting contracts collectable by law. 


Cureton, C. J. The opinion of the Commission of Appeals answering 


certified questions is adopted, and ordered certified to the Court of Civil 
Appeals. 
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NATIONAL LIFE ASS’N OF DES MOINES, IOWA, v. GORMAN. 
(No. 2720.) 
(Court of Civil Appeals of Texas. Texarkana. April 4, 1923. Rehear- 
ing Denied April 12, 1923.) 
250 Southwestern Reporter, 1064. 
1. INSURANCE—EVIDENCE HELD SUFFICIENT TO SUPPORT 
JUDGMENT FOR BENEFICIARY OF LIFE POLICY. 
In an action on an insurance policy, defended on the ground that the 
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insured committed suicide, evidence /ie/d sufficient to support a judgment 
for the beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

Appeal from District Court, Wood County; J. R. Warren, Judge. 

Action by Mrs. Regina Gorman against the National Life Association 
of Des Moines, lowa. From judgment for plaintiff, defendant appeals 
Affirmed. 

O. O. Roe, of Des Moines, Iowa, and R. B. Howell, of Winnsboro, for 
appellant. 

Suiter & Wilkinson, of Winnsboro, for appellee. 

Hopces, J. [1] This appeal is from a judgment in favor of the 
appellee against the appellant for the full amount of an insurance policy 
together with the statutory penalty and attorney’s fees. The suit was 
based upon a policy issued to Bose Gorman, in which the appellee, his 
wife, was named as the beneficiary. The amount of the policy was $2,000. 

The only defense presented in the court below was suicide. The appel- 
lant invoked the following provision of the policy: 

“If within two years from the date of issue of this policy the insured 
shall, whetlfer sane or insane, die by his own hand or act, the liability of 
the association shall be limited to the amount paid to it by the insured on 
account of said policy.” 

It further pleaded that it had received $41.40 as premiums upon the 
policy, and tendered that amount in satisfaction of the demand of the 
plaintiff. 

The issue of fact was submitted as follows: 

“Was the death of Bose Gorman caused by an injury inflicted by 
himself intentionally ?” 

To this the jury answered, “No.” 

The contention on appeal is that the undisputed evidence adduced upon 
the trial showed conclusively a case of suicide. We are not prepared to 
concur in that conclusion. The material facts are practically without any 
dispute. They show that the insured was a married man, with a wife and 
three children living; that his business was in a fairly good condition; 
that he was much attached to his family, and there was no evidence of 
any domestic unhappiness. He was a member of the church, and frequently 
attended services. It does appear that on the day prior to his death he 
was in an extremely nervous condition. His manner indicated a state of 
mind which was abnormal. A physician was called, who gave him a seda- 
tive designed to induce sleep. The next morning he arose early, went 
out into the yard, milked the cow, and returned. When he came in he 
had a pistol in his hip pocket. His wife removed the pistol, apparently 
without attracting his attention. He was later induced to lie down on the 
bed for rest. While his wife and a neighbor were discussing his condition, 
they heard sounds which indicated that he was going upstairs into what is 
called the “attic room.” His wife followed as rapidly as she could, and 
just before reaching the top landing she heard a pistol fire. Investigation 
disclosed the body lying partly on the face, near a trunk which had been 
pulled from a closet. The tray had been lifted and put partly across the 
trunk, indicating that deceased had gone into it for some article. His 
right hand was covered with blood. On the left hand several fingers were 
powder burned. The pistol was lying within a few feet of the body, and 
near the corner of the trunk. The bullet had entered the breast over the 
heart and ranged slightly downward. The deceased was wearing at the 
time a light colored shirt. The hole through the shirt was clean-cut, and 
there were evidences of grains of powder around the hole. The shirt also 
appeared to be slightly scorched around the hole. There were other cir- 
cumstances which indicated suicide, 

The contention of the appellant is that Gorman went to the upper 
room for the purpose of taking his own life; that he either carried the 
pistol with him, or took it out of the trunk, and hurriedly shot himself in 
order to prevent the interference of his wife, whose approach he probably 
heard. 
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The theory of the appellee is that Gorman attempted to get the pistol 
out of the trunk, not for the purpose of killing himself, but in obedience 
to the delusion that he needed it to protect himself against some other 
parties who he thought were pursuing him. He had used such expressions 
as “They are after me,” which indicated that he was apprehending injury 
from some one. It is suggested that in taking the pistol out of the trunk 
the hammer caught in some way and the pistol was discharged by accident, 
inflicting the wound causing death. 

It may be said that if the deceased had intended to take his own life 
he would have placed the muzzle of the pistol in such close proximity to 
his body as to cause the ignition of the shirt he was wearing. The cir- 
cumstances are entirely consistent wth the inferences suggested by the 
appellee. Deceased was right-handed, and the powder burn in his left 
hand indicated that the muzzle of the pistol was held in his left hand. The 
blood upon his right hand may have resulted from placing it over the 
bleeding wound after the shot had been fired. 

[2] In the trial below the appellant assumed the burden of showing 
death by suicide. Whatever weakness there may be in the evidence re- 
quired to establish that fact operates to support the finding of the jury. 
If the facts make a case in which the circumstances point as strongly to 
an accidental death as to a suicide, and no more so, the verdict cannot be 
disturbed. When the weight of the evidence is evenly balanced, the party 
having the burden must lose. Clark v. Hiles, 67 Tex. 141, 2 S. W. 356. 

While there are some circumstances consistent with the inference of 
suicide, they are not so conclusive as to require a reversal of this judgment; 
and it will be affirmed. 

oe 


MOSAIC TEMPLARS OF AMERICA v. BRISCOE. (No. 885i. 
(Court of Civil Appeals of Texas. Dallas. June 2, 1923.) 
252 Southwestern Reporter, 846. 
INSURANCE — STATUTORY MODE OF SERVICE UPON FRA- 

TERNAL SOCIETY HELD EXCLUSIVE. 

The mode of service upon fraternal insurance societies, by serving 
process upon the commissioner of insurance and banking, prescribed by 
Vernon’s Sayles’ Ann. Civ. St. 1914, art. ‘4844, is exclusive, and an at- 
tempted service upon such a society by service upon its secretary is a 
nullity. 

(For other cases, see Insurance, Dec. Dig. § 814.) 

Error from Ellis County Court; F. L. Wilson, Judge. 

Action by Rosie Briscoe against the Mosaic Templars of America. 
Judgment for plaintiff, and defendant brings error. Reversed and re- 
manded. 

Scott & Casey, of Marshall, for plaintiff in error. 


HAmiLton, J. Plaintiff in error is a fraternal insurance society doing 
business in the state of Texas. This suit was instituted by the defendant in 
error to recover on a certificate of insurance alleged to have been issued 
by plaintiff in error upon the life of H. B. Briscoe, and payable to the 
defendant in error, Rosie Briscoe, as beneficiary. 

Citation was issued and delivered to the sheriff of Ellis county for 
service upon plaintiff in error’s secretary. The sheriff made his return 
showing that service was had upon the local secretary and agent of plain- 
tiff in error. The cause came on for trial at the next succeeding terms of 
the court. Plaintiff in error did not answer, and judgment by default was 
taken. Plaintiff in error thereupon sued out its application for a writ of 
error to this court, and the judgment entered upon service or process in 
the manner above described is before us for review solely upon the propo- 
sition that service of citation required by law was not had upon the plain- 
tiff in error before the judgment was rendered, and that, since plaintiff in 
error did not accept service, or waive service, the court erred in rendering 
any judgment against it. 


70——-Vol. LXI. 
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Article 4844, V. S. T. C. S. 1914, provides that every society, whether 
domestic or foreign, transacting business in this state shall appoint, in writ- 
ing, the commissioner of insurance and banking, and his successors in office, 
as its true and lawful attorney, upon whom ail legal process in any action 
or proceeding against it shall be served. The article provides that service 
shall be had only upon the commissioner of insurance and banking in suits 
against such societies. The statute further provides that when process 
against any such society is served upon the commissioner of insurance and 
banking he shall forthwith forward, by registered mail, one of the dupli- 
cate copies of the service which the law requires to be made upon him 
to the secretary or corresponding officer of the society, which shall have 
at least 30 days from the date of mailing of such copy within which to 
file its answer. The statute also provides that “legal process shall not be 
served upon any such society except in the manner provided herein.” The 
terms of this statute provide mandatorily the one specified, exclusive method 
of service in suits against societies of the character plaintiff in error is 
alleged to be. In view of the statute, no service was had upon plaintiff in 
error, for the reason that the commissioner of insurance and banking was 
not served by the only method the statute requires and permits. Interna- 
tional Order of Twelve Knights and Daughters of Tabor v. Brown et al. 
(Tex. Civ. App.) 190 S. W. 251; International Order of Twelve Knights 
and Daughters of Tabor v. McKinney et ux. (Tex. Civ. App.) 224 S. W. 
202. 

The judgment is reversed, and the cause remanded. 


(A 


HUTCHERSON er aL. v. SOVEREIGN CAMP, W. O. W. (No. 3918.) 
(Supreme Court of Texas. April 20, 1923.) 
251 Southwestern Reporter, 491. 

1. INSURANCE—WHETHER KILLING OF ASSURED BY BENE- 
FICIARY WAS ACCIDENTAL MUST BE DETERMINED FROM 
THE STANDPOINT OF ASSURED. 

Where a fraternal benefit certificate provides that it shall be void if 
the insured should die by the hands of the beneficiary, except by accident, 
whether such a killing is an accident must be determined from the stand- 
point of assured, since an event resulting in death may be objectively acci- 
dental, though the event causing such accident may subjectively arise and 
result intentionally on the part of the person responsible for the subjective 
cause, 

(For other cases, see Insurance, Dec. Dig. § 787.) 

4. INSURANCE — BURDEN OF ESTABLISHING EXCEPTION IN 
FRATERNAL BENEFIT CERTIFICATE, RELATING TO 
DEATH OF ASSURED BY HAND OF BENEFICIARY, RESTS 
UPON INSURER. 

Where a fraternal benefit certificate provided that, if the certificate 
holder should die by the hands of the beneficiary, except by accident, the 
certificate should be null, the burden of establishing that death was caused 
by the beneficiary, not by accident, is upon the insurer. 

(For other cases, see Insurance, Dec. Dig. § 817[3].) 

5. INSURANCE—FACTS HELD NOT TO SHOW THAT INSURED 
DIED BY HANDS OF BENEFICIARY, NOT BY “ACCIDENT.” 


A fraternal benefit certificate provided that, if the member holding the 
certificate should die by the hands of the beneficiary except by accident, 
the certificate should be void. Insured, after a quarrel with the beneficiary, 
his wife, approached the house in an angry mood, swearing, and carrying 
an ax. The beneficiary, seeing him, killed him with a pistol. The agreed 
statement of facts upon which the case was tried stipulated that the bene- 
ficiary killed the assured, believing that he had intended to make an attack 
upon her, causing her to have a reasonable expectation or fear of death 
or serious bodily injuries, held, that the insurer had not established that 
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insured died by the hands of the beneficiary under such circumustances as 
not to constitute an accident, which is the happening of an event not to be 
expected or anticipated in the light of common experience and the existing 
circumstances. 

(tor other cases, see Insurance, Dec. Dig. § 787.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Accident—Accidental.) 

Madden, Special Associate Justice, dissenting. 


Error to Court of Civil Appeals of First Supreme Judicial District. 

Action by Gladys Hutcherson and others against the Sovereign Camp 
of the Woodmen of the World. Judgment for defendant was affirmed by 
the Court of Civil Appeals (241 S. W. 516), and plaintiffs bring error. 
Reversed and rendered. 

On account of the disqualification of the regular judges to sit in this 
case, the Governor appointed to hear the same the following Judges: Hon. 
C. G. Clegg, of Trinity County, as Special Chief Justice, and Hon. George 
S. King, of Harris County, and Hon. J. W. Madden, of Houston County, as 
Special Associate Justices. 

Seagler & Pickett, of Palestine, for plaintiffs in error. 

Campbell, Greenwood & Barton, of Palestine, for defendant in error. 

KiNG, Special Associate Justice. Plaintiff in error, so far as is material 
to here state, in view of the conclusions reached, sought by this action to 
recover, as the beneficiary designated in a benefit certificate, issued and de- 
livered by defendant in error, insuring the life of her husband. From an 
adverse judgment in the district court she prosecuted an appeal to the Court 
of Civil Appeals for the First Supreme Judicial: District, where the judg- 
ment of the lower court was affirmed. 241 S. W. 516. 

The certificate sued upon partakes of the nature of an ordinary life con- 
tract, and constituted an obligation on the part of the insurer to pay her the 
money therein stipulated upon the death of the assured at a time when all 
assessments had been paid and while, under the by-laws, constitution, and 
certificate, which were made a part of the contract, the insured was in 
good standing. 

Among the provisions and conditions specified in the contract thus 
formed, of which there were many, but one is considered material: It 
provides : 

“If the member holding this certificate should die by the hands of the 
beneficiary, or beneficiaries, named herein, except by accident 
this certificate shall be null and void and of no force and effect, and all 
moneys which shall have been paid, and all rights and benefits which shall 
have accrued on account of the certificate shall be absolutely forfeited, 
without notice or service.” 

Under this provision of the contract, defendant in error, by proper 
pleadings, then and now seeks to defeat a recovery. 

It appearing that the insured did die by the hands of the beneficiary, 
we are called upon to determine whether or. not, in the circumstances of 
the killing of the insured by the beneficiary, as agreed upon, the tria! 
court and the Court of Civil Appeals have correctly determined that the 
circumstances of the killing were such as to bring the same within the 
exception defended upon, or it was not an accident. 


[1] The beneficiary was not an active party in the makjng of the 
contract. She had no vested interest therein, her rights in the contract 
were purely beneficial and were entirely contingent on the contract being 
in force at the time of the death of the insured, without his having changed 
the beneficiary. The Court of Civil Appeals therefore correctly determined 
that the issue as to whether the killing was, or not, an accident, must he 
determined from the standpoint of the assured. An event resulting in 
death may be objectively accidental, though the event causing such acci- 
dent may subjectively arise and result intentionally on the part of the 
person responsible for the subjective cause. Biddle on Insurance, c. 10 
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vol. 2, p. 78; Fidelity & Casualty Co. v. Johnson, 72 Miss. 333, 17 South 
2, 30 L. R. A. 208; American Accident Co. v. Carson, 99 Ky. 441, 36 S. W 
169, 34 L. R. A. 301, 59 Am. St. Rep. 473; Accident Insurance Co. v 
Bennett, 90 Tenn. 256, 16 S. W. 723, 25 Am. St. Rep. 685; Richards y 
Travelers’ Insurance Co., 89 Cal. 170, 26 Pac. 762, 23 Am. St. Rep. 455; 
Supreme Council v. Garrigus, 104 Ind. 133, 3 N. E. 818, 54 Am. Rep. 298: 
Robinson v. U. S. Mutual Association (C. C.) 6& Fed. 825; Lovelace v. 
fravelers’ Protective Association, 126 Mo. 104, 28 S. W. 877, 30 L. R. A. 
(CN. S.) 209, 47 Am. St. Rep. 638; Phelan v. Traveler’s Protective Associa- 
tion, 38 Mo. App. 640; Gresham v. Equitable Accident Insurance, &7 Ga. 
497, 13 S. E. 752, 13 L. R. A. 838, 27 Am. St. Rep. 263. 

[2] The case was tried upon an agreed stipulation of facts, signed 
by the respective parties, and afterwards approved by the trial court as 
being the facts so agreed upon and upon which the case was tried. Article 
1949 of the Revised Statutes provides for the trying of causes upon agreed 
statements of fact. When a case is so tried, the agreed statement is to be 
considered in the light of well-defined legal limitations, and in the nature 
of a special verdict; it admits there is no dispute as to the facts, and con- 
stitutes a request by each of the litigants for a judgment, which each 
contends arises as a matter of law from the agreed facts. 

[3] The courts are without power, in the absence of a provision in the 
agreed statement providing otherwise, to draw any inference, or find any 
facts, not embraced in the agreement, unless, as a matter of law, such other 
inferences are necessarily compelled; and the judgment of the court must 
only declare the law which necessarily arises from the facts agreed upon. 
Article 1949, R. S.; 38 Cyc. 1934; Texas Mexican Rai'way Co. v. Scott, 60 
Tex. Civ. App. 482, 129 S. W. 1170; Ozark Plateau Land Co. v. Hays, 
105 Mo. 143, 16 S. W. 957. 

As a general rule, conclusions of fact by the trial court have no office 
in the trial of a case upon an agreed statement of facts. 

Two other principles of law, properly understood and applied, render 
much aid in correctly concluding what judgment, as a matter of law, under 
the facts agreed upon, and to be hereafter analyzed, necessarily arises. 
The one, whether the beneficiary, or the insurer, carried the burden of 
proof; the other, whether, if the insurer had the burden, it can recover, 
unless the facts agreed upon by it compel, as a matter of law, a judgment 
in its favor. 

{4}: While the first question is not altogether free from difficulty, we 
have concluded that the great weight of authority places the burden of es- 
tablishing the exception defended upon on the insurer. The identical ques- 
tion, so far as we have been able to find, has never been decided by the 
Supreme Court of this state in a suit upon an ordinary life policy or cer- 
tificate, carrying such exception. It is to be observed that the exception 
defended upon is not embraced in, and does not form a part of, the pro- 
vision obligating the insurer to pay in the event of death, while the insured 
was in good standing, but is inserted in a different place in the certificate 
as a proviso against liability in the event the insured died by the hands of 
the beneficiary, except by accident. The exception “except by accident” 
appears in, and is a part of, the general exception in the certificate relieving 
the insurer from liability in the event of death at the hands of the benefic- 
iary. The whole exception, and each part thereof, must be considered to- 
gether in determining what excuses the liability of the insurer, and when 
so considered the provision “except by accident” constitutes within the 
genera! exception itself a limitation upon such general exception, and 
therefore the general clause, considered in its entirety, is but a limited or 
conditional exception against liability and therefore falls within the general 
rule which places the burden upon the insurer to establish an exception 
against liability, where such liability “prima facie” appears, and compels a 
judgment in favor of the beneficiary, unless removed by the facts. 

The question, as it arises in this case, is clearly distinguishable from 
the holding in Traveler’s Insurance Co. v. Harris (Tex. Com, App.) 212 
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S. W. 933. That was a suit upon an accident policy, and before the in- 
sured could recover he had to establish the accidental event insured against, 
while here the beneficiary’s case is made when it is shown that the insured 
had died while in good standing, with all assessments paid, if no other 
facts appeared. It was not incumbent upon her to show how he came to his 
death, and the only way the insurer could escape liability, when it was 
established that the insured had died while in good standing, with all assess- 
ments paid, was to establish by evidence, not only that he had died by the 
hands of the beneficiary, but that he had so died under such circumstances 
as did not constitute an accident. Grand Fraternity v. Melton, 102 Tex. 401, 
117 S. W. 788; Home Benefit Association v. Sargent, 142 U. S. 691, 12 
Sup. Ct. 332, 35 L. Ed. 1161; McClure v. Great Western Accident Associa- 
tion, 141 Iowa, 350, 118 N. W. 271. 

In Grand Fraternity v. Melton, supra, there was involved the excep- 
tion in the insurance certificate rendering it void in case of self-destruction 
by insured while “sane or insane,” and there Mr. Justice Brown held: 

“When, the plaintiff proved that J. H. Melton had died she established 
a prima facie right to recover. The burden was upon the fraternity to 
prove that Melton shot himself and that he did it intentionally.” 

So, in this case, the burden was upon the insurer to establish, not only 
that the insurer died by the hands of the beneficiary, but that he died at 
her hands, under such circumstances as not to constitute an accident. 

This brings us to the consideration of what the parties had in mind 
by the expression “except by accident,” as used in the clause on which the 
defense rests. There occurs no expression of limitation to the term “except 
by accident,” in the clause under consideration. Accident, as here used, will 
therefore be considered according to the general acceptation and use of the 
term. When so considered, it means the happening of an event not to be 
expected or anticipated in the light of common experience and of the exist- 
ing circumstances. When used in an insurance contract, it means the hap- 
pening of an event, unexpectedly taking place, and not according to the 
usual course of things, or not as expected. The happening of an unusual 
event, if caused through human agency, occurring without intention on the 
part of the person affected by such event. Corpus Juris, vol. 1, pp. 425, 
426; Bryant v. Continental Casualty Co. 107 Tex. 582, 182 S. W. 673, 
L. R. A. 1916E, 945, Ann. Cas. 1918A, 517. 

Now, applying the rule by which we must be governed in considering 
an agreed statement, and keeping in mind that the burden of proof is 
upon the insurer to establish that the killing occurred under circumstances 
not constituting an accident, as that term is used in the excepting clause of 
its contract, and as well the meaning of the term “accident,” when employed 
in its general sense and its customary use, we come now to consider the 
agreed statement as made by the parties upon which the case was tried and 
is now properly before us, for the purpose of determining whether the 
insurer in this case, by its agreement, had discharged the burden imposed 
upon it in establishing facts from which it must follow, as a matter of 
law, that it was entitled to a judgment; for if the facts.as agreed upon 
do not necessarily, as a matter of law, compel a judgment in its favor, the 
beneficiary who, upon the agreed statement, has made a prima facie case, 
must recover. 38 Cyc. 1934; Boston v. Brooks, 187 Mass. 286, 73 N. E. 
206; Ozark Plateau Land Co. v. Hayes, 105 Mo. 143, 16 S. W. 957. 

[5] To establish that the killing, though by the beneficiary, was not 
an accident, it must show that the assured made an assault upon the bene- 
ficiary, or that his conduct toward the beneficiary at the time he was 
killed, coupled with his conduct just prior to such time, was such that he 
must have known, or at least must have anticipated, that by his conduct 
toward the beneficiary she would in all probability kill him. Lovelace v. 
Traveler's Casualty Co., 126 Mo. 104, 28 S. W. 877, 30 L. R. A. 209, 47 
Am, St. Rep. 638; Union Casualty & Surety Co. v. Harroll, 98 Tenn. 591, 
40 S. W. 1080, 60 Am. St. Rep. 873. 

The agreed statement establishes that the benefit certificate sued upon 
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had been properly issued and delivered; that all assessments had been paid, 
and the assured was in good standing when he died. It further established 
that he died by the hands of the beneficiary; that the beneficiary killed 
the assured, believing that he intended to make an attack upon her, which, 
viewed from her standpoint, caused her to have a reasonable expectation 
or fear of death or serious bodily injuries. It establishes that the two had 
had a family quarrel in the morning, and another just before noon, but it 
does not appear that either was at all serious or threatening, and we are 
not permitted to infer that they were. It shows that, at the time of he 
fatal shot, the insured had approached the house, his own home, and that 
ke was angry and swearing, but it does not show that he was swearing 
at the beneficiary. It shows that he had an ax in his hands, holding the 
handle of the same near the blade of the ax, but it does not show that at 
any time he made any character of demonstration or threat to do the 
beneficiary violence with the ax; that, under the circumstances, the bene- 
ficiary, invoking, according to the agreed facts, the rule of appearance of 
danger, as viewed from her standpoint, shot and killed assured with a 
pistol; but it does not show, and we may not infer, that the insured knew 
that she had a pistol or was armed at all. This constitutes all of the 
material facts embodied in the agreement. 

The fact that the agreement shows that the beneficiary acted in self- 
defense, upon appearance of danger, as viewed from her standpoint, does 
not at all establish that deceased intended to assault or do her harm, for 
she may have so believed, and yet his intentions and purposes may have 
been perfectly innocent. Had the beneficiary been upon trial for an unlaw- 
ful killing, it would have been incumbent upon the trial court to have 
instructed the jury, if, as viewed from her standpoint, she reasonably be- 
lieved that it was the purpose of deceased to attack her, she would have 
been justified as in self-defense, and this though deceased’s acts and pur- 
poses toward her may have been innocent, and though in fact there was no 
real danger. The fact that it is agreed she so believed from her stand- 
point does not establish, when viewing the transaction from his standpoint, 
as we must here do, that he so intended, or anticipated, that she would so 
believe. The agreement, therefore, that she so acted does not establish, 
nor does it raise a presumption that the insured intended by his conduct to 
alarm her to the extent that she would kill him, or to cause him to antici- 
pate that she would probably kill him. The killing of the husband by 
the wife is not the usual and expected thing to happen simply because there 
has been a family quarrel, or because the one happens to be angry and 
swearing. It is going quite too far to say that a husband, in his own 
home, because there has been a family quarrel, and because he is angry 
and swearing, and because he is holding an ax in his hand by his side, 
must expect or anticipate that his wife would likely slay him. 

The agreed statement establishing a prima facie case in favor of the 
plaintiff in error, as the beneficiary in the certificate, and failing, as we 
believe, to establish, as a matter of law, that the judgment arising from 
such facts must necessarily have been for the defendant in error, it follows 
that the judgment of the Court of Civil Appeals, and of the district court, 
must be reversed, and judgment here rendered in favor of plaintiff in error, 
Mrs. Gladys Hutcherson, for the sum of $1,500, together with interest 
thereon at the legal rate from the date of judgment of district court, and 
for all costs which have been incurred because of this litigation, and it is 
accordingly so ordered. 


Mappen, Special Associate Justice (dissenting). I regret that I can- 
not concur in the opinion of the majority of my Brethren rendered in this 
case. I agree with them in the holding that a prima facie case was made 
out by the plaintiffs in error, and that the burden of proof upon the issue 
of “accident” or no accident is upon the defendant in error, the latter 
being defensive matter. I also agree that this court is bound by the agreed 
statement of facts, and that we cannot deviate therefrom as to the evi- 
dence to be considered. But I cannot concur in the conclusion that the 
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insured was killed by the beneficiary by “accident.” And, feeling impelled 
to this course, and the case being one of first impression in’ this state, so 
far as I have been able to find, it probably devolves upon me to state my 
reasons for nonconcurrence at some length, so as to make my position as 
clear as I can. 

The case is not without its difficulties. In fact. I have found myself 
at times very much in doubt about a correct solution of it, even after as 
thorough an investigation of the authorities accessible to me as I had 
been able to make. I have carefully and studiously read and considered 
the briefs of counsel for both parties more than once, and this court 
cannot but feel deeply grateful to them for the information and research 
contained in them, each side maintaining their position with consummate 
ability. The value of this information and its absolute necessity are very 
forcibly shown in the case of Grand Lodge v. Lawson (Tex, Civ. App.) 
203 S. W. 394, wherein Judge Jenkins, who rendered the opinion, said : 

“Neither of the parties hereto has cited any authority in reference to 
this feature of this case; and in our limited time for research we have 
not been able to find any.” 

This case is the only one I have been able to find anywhere that is 
exactly like the case at bar in the recitals and terms of the contract on 
the question of “accident.” The language there used is precisely the same 
as that in the instant case, while the facts as to the killing were very 
different, the court holding that there was no accident, and the “feature” 
to which Judge Jenkins referred was that which related to a killing by 
the beneficiary “by accident.” I am citing this opinion.only to show how 
utterly devoid of precedent we are as a guide to a correct decision in the 
instant case, and it only shows that all this special court can do is to just 
“hew out” such a decision as is most compatible with the rules of con- 
struction of contracts and most in harmony with what may seem to be the 
right and justice of the case. 

Having said this much by way of “introduction,” so to speak, I 
come now to the points of divergence between the majority of this court 
and myself, and this divergence seems to arise upon a construction of the 
following clause in the insurance contract, in the light of the agreed state- 
ment of facts, viz.: 

“If the member holding this certificate should die by the hands of the 
beneficiary or beneficiaries named herein, except by accident, this certificate 
shall be null and void and of no force and effect, and all moneys which 
shall have been paid and ali rights and benefits which shall have. accrued 
on account of the certificate shall be absolutely forfeited, without notice 
or service.” 


Without burdening this opinion by copying the agreed statement of 
facts on this feature of the case, suffice it to say that the agreement shows 
that the insured was killed by his wife, the beneficiary, after repeated 
quarrels, both very angry, under circumstances which justified the wife 
to resort to the law of self-defense in her own protection, and kill the 
insured, which she did by shooting him with a pistol which she had con- 
cealed under the pillow of her bed, he, at the time of the shooting, advanc- 
ing upon or towards her, cursing and swearing, and with an ax in his 
hand, holding it next to the blade. The pertinent portions of this agreed 
statement are more fully set out in the opinion rendered by Judge Graves 
in the Galveston Court of Civil Appeals, 241 S. W. 516, which are here 
referred to for a more extended statement of the same. 

No jury was had in the trial court, and the trial judge held that the 
killing was done by the wife “acting in her own necessary self-defense, and 
not by accident,” thereby rendering “the certificate null and void and of 
no effect, and the plaintiffs are not entitled to recover.” If I correctly 
interpret the decision of the appellate court above referred to, that court 
held that the question of “accident” should be determined from the “stand- 
point of the husband” and not that of the wife, the trial court not. indicat- 
ing from whose standpoint the issue of “accident” should be considered, 
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although I gather from his conclusions of fact and of law that it should 
be determined from the standpoint of the wife. In fact, Judge Graves 
does not seem to have attached very much importance to the question 
of “accident” but, in effect, held that the insured had “breached” his 
contract by placing himself in such position as to make it necessary 
for his wife to kill him in her own self-defense, and therefore “the obliga- 
tion never matured, and he left nothing to raise any issues on between 
the association and his beneficiaries.” And again he says: 

“Under the conclusion indicated, no question of forfeiture arises, but 
merely one of enforcement of a contract as made by the parties to it.” 


My Brethren of the majority are in harmony with the Court of Civil 
Appeals in holding that the issue as to whether the killing was or was not 
by accident must be determined “from the standpoint of the assured,” but 
they reach different conclusions, the majority basing their view upon the 
statement that this conclusion is correct because the wife, the beneficiary, 
was not “an active” party in the making of the contract, and therefore the 
question of “accident” cannot be considered “from her standpoint,” while 
the Court of Civil Appeals holds that the plaintiffs should not recover, 
though it be considered, as do the majority, “from the standpoint” of the 
husband. In other words, though reasoning from the same “angle,” as to 
the issue of “accident,” they reach different results. 


With all due respect to the majority and the Court of Civil Appeals, 
and knowing their learning and ability, I must say that I do not agree 
with them as to the “angle” from which to corisider the question of “acci- 
dent” in this case, and I say it with full knowledge of my own imperfec- 
tions. I believe that, no matter under what circumstances the killing 
occurred, the issue of “accident” must be determined from the standpoint 
of the wife, and from her standpoint alone. Under the terms of the con- 
tract, she, and she only, could commit the “accident,” if any, by which the 
killing should take place. The accident, if committed at all, must be 
committed “by the hands” of the wife, the beneficiary. This is the express 
requirement of the contract as to the “killing,” and no one denies that she 
did the killing, and no one denies that, if we determine the question of 
“accident” from the standpoint of the wife, there was no accident. An 
accident committed by any one else would not have affected the validity of 
the contract. In the very nature of things it could not do so. The “acci- 
dent,” if any, must flow from some act or conduct of the “beneficiary,” 
and in this case the wife was the beneficiary and she did the “killing.” 
She killed the insured deliberately and intentionally, bringing the pistol 
out from its “hiding place,” and purposely fired the fatal shot that ended 
the life of her husband. There was no “accident” at her hands, and she 
should not be allowed to take advantage of her own deliberate act and 
recover on the policy. Had she and her husband been in a good humor, 
and she had been merely “toying” with the pistol, and it was unintentionally 
fired, or if she had inadvertently dropped the pistol from her hands, and 
it so struck something as to make it shoot, then, in either case, the shooting 
would have been by “accident”; or if she had killed him in any other acci- 
dental manner, and not by deliberation and on purpose, the policy would 
not have been “forfeited,” nor would it have been if some one else had 
killed her husband without her knowledge or consent or collusion, whether 
by accident or not. The admitted fact that she killed the insured “in self- 
defense,” shows that it was not done “by accident.” The contract did not 
say that if she should kill the insured, “except by accident or in self- 
defense” it would be forfeited, but declared that if she should kill him in 
any way except by accident the contract would be rendered “null and void.” 
True, the doctrine of “self-defense” is far-reaching and is inviolable, and 
it looks hard that she must lose her contract because she had to kill her 
husband, as she thought and as the agreed statement specifically declares, 
in self-defense. As was so forcibly expressed by one of the “pioneer” 
judges of Texas, Associate Justice Royall T. Wheeler of the Supreme 
Court, in the case of Lander v. State, 12 Tex. 476: “The right of self- 
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defense rests upon the law of necessity. It is the natural and inalienable 
right of every human being. . . . It does not depend upon any law of 
society. It is derived from a higher source. It may be rightfully exercised 
by every human being, whether beneath a despot’s rule, or on Freedom’s 
soil; whether he exists in a heathen land, or breathes beneath a Christian 
sun.’ But contracts must be construed according to the terms in which 
they are expressed, and in keeping with the usual, natural and logical 
significance of the language used in them, and neither sentiment nor sym- 
pathy can be permitted to alter them, no matter how much we would 
sometimes like to have it otherwise. So it is in the instant case, though 
the beneficiary killed the insured “in self-defense,” she should not be per- 
mitted to excuse her own purposely committed act by invoking even this 
sacred and inalienable right, or by reason of the fact that it is mutually 
agreed that the right did exist. True, she was not an “active party” to 
the contract, but she was the “beneficiary,” by whose conduct, and that of 
no one else, according to the contract, the latter was to remain in force 
or become “null and void,” and by whose conduct alone the issue of “acci- 
dent” or no accident was to be determined. As I see it, the question of 
“accident or no accident” was “limited and restricted” to her acts if we 
will give to the language of the contract its ordinary, reasonable, and 
logical interpretation. The “killing” was to be done “by the hands” of 
the “beneficiary,” and so must the “accident,” if any, be “by the hands” 
of.the beneficiary, when we read the connection in which the language of 
the contract is used. 

However, and in order to make my position better understood on the 
question of “accident” and the “standpoint” from which it is to be viewed, 
I will state that I could not construe the killing to have been done “by 
accident,” even if it is considered “from the standpoint of the insured.” 
The killing came about by his own conduct, that is, it was evidently pro- 
voked by him, and to say that he had no reason to “anticipate” that it 
might lead to his death, is going further into his “mental processes” at 
that time than I can afford to go, with all the surrounding circumstances 
confronting me and with the plain language of the contract before me. 
As I have stated, to undertake to consider the issue of accident “from 
the standpoint of the insured” would be doing violence to the clear and 
plain terms in which the contract is expressed, but, if that is done, still I 
cannot concur in the contention that the “beneficiary” killed the insured 
“by accident.” In all fairness and justice to my Brethren of the major- 
ity, it is perhaps due them that I should say that there is a line of authori- 
ties which seem to authorize the opinion they have rendered; but I main- 
tain that these authorities are based on cases very different from the one 
at bar, and are founded upon contracts not at all similar to the one we 
are seeking to interpret. For the most part they rest upon contracts made 
in purely “accident insurance” cases, and because of the special and peculiar 
verbiage of such contracts. Counsel for plaintiffs in error very ably 
present their views upon some of those cases, and I have read and reread 
them with much interest and concern. And if it were not for having to 
extend this opinion beyond a proper and necessary length, I would be 
glad to review some of them and endeavor to show their dissimilarity to 
the one we are trying to decide. The instant case is not one of “accident 
insurance” at all. Certainly, it does raise the issue of “accident,” pure and 
simple, but it is one upon which the line of authorities I have referred to 
throw very little valuable light, as I now see them, and are clearly dis- 
tinguishable from the instant case. For quite a while I was very favor- 
ably impressed with those authorities and was disposed to view them as 
the majority have done, but further, and, I trust, better examination and 
investigation have led me to believe my first impression was erroneous. 
Having no precedent by which to be guided, and with nothing but analogous 
decisions to aid us, the case at bar is in a group “all to itself” so to 
speak, and’ must be reasoned out principally upon its own terms of expres: 
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sion, and this I have sought to do, after giving to it the best thought of 
which I am capable. 

What I have said leads naturally to the conclusion that I must dis- 
sent, though regretfully, as I have stated, from the majority opinion, and 
hold that all the assignments of error should be overruled and the judg- 
ment of the trial court and that of the Court of Civil Appeals affirmed. 


—__~ - - 


AMERICAN WOODMEN v. SMITH. (No. 952.) 
(Court of Civil Appeals of Texas. Beaumont. April 20, 1923.) 
251 Southwestern Reporter, 308. 

1. INSURANCE — GENERAL STATUTE NOT APPLICABLE TO 
FRATERNAL BENEFIT INSURANCE; RECOVERY ON POL- 
ICY FOR FULL AMOUNT CANNOT BE ATTACKED ON AP- 
PEAL, WHERE PROVISIONS OF POLICY NOT PLEADED OR 
LITIGATED BELOW. 

Though Revised Statute, art. 4742, which forbids the stipulation in a 
life insurance policy for the settlement at maturity for less than the face 
of the policy, does not apply to a contract between a fraternal beneficiary 
association and one of its members under the express provisions of arti- 
cle 4830, where an action on such policy was resisted on the ground that 
such policy was not in force at the death of the insured by reason of lapse 
for nonpayment of dues, a provision for settlement at less than the face 
value of the policy, in case death occurred within five years, which was not 
pleaded and not litigated in the trial court, cannot be urged on appeal for 
the first time. 

(For other cases, see Insurance, Dec. Dig. § 688.) 

2. INSURANCE—JUDGMENT ON POLICY PROPERLY INCLUDED 
INTEREST. 

A fraternal insurance certificate, being a contract in writing to pay a 
named sum upon the maturity of the policy and plaintiff’s petition praying 
for interest, a judgment including interest on the amount of the certificate 
from its maturity was proper under Rev. St. art. 4977. 

(For other cases, see Insurance, Dec. Dig. § 799.) 

Appeal from Harris County Court; John W. Lewis, Judge. 

Action by Viola Smith against American Woodmen. Judgment for 
plaintiff, and defendant brings error. Affirmed. 

W. M. C. Dickson, of Houston, for plaintiff in error. 

H. L. Livingston and Blackwell & Dillard, all of Houston, for defend- 
ant in error. 

O’Quinn, J. Viola Smith sued the American Woodmen, a fraternal 
beneficiary association, to recover upon a benefit certificate issued to her 
husband, Julius Smith, in the sum of $500, in which she was named as 
beneficiary. She alleged that the certificate was issued November 30, 1916, 
that the insured died September 22, 1917, in good standing, and that de- 
fendant took possession of the said certificate immediately on the death 
of the insured, and still had possession of same, and gave notice that, 
unless said certificate was produced on the trial of the case, secondary 
evidence of its contents would be offered. Defendant answered admitting 
the issuance of the certificate, but alleged that deceased had permitted 
same to lapse by reason of nonpayment of dues, and that afterwards, wish- 
ing to be reinstated, he, in accordance with the rules of defendant, sur- 


* rendered his certificate and made new application, but that, before a new 


certificate could be issued, deceased died; that said certificate, which had 
been issued to deceased, had been destroyed, and could not be produced, 
but that defendant was ready to produce a blank form of its certificate for 
the enlightenment of the court if necessary, and denied all liability on the 
part of defendant. Plaintiff replied by general denial. : 

The case was tried before the court without a jury, and judgment 
rendered for plaintiff, from which the defendant appealed. 
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The court filed the following findings of fact and conclusions of law: 

“Findings of Fact. 
3 “The court finds that the plaintiff is the wife of one Julius Smith, 
deceased ; that on, to wit, the 30th day of November, 1916, the said Julius 
Smith applied for a life insurance policy, and a policy of life insurance 
was issued to him by the defendant association, American Woodmen, the 
same providing a death benefit of $500 with a premium of $1.25 per month; 
that the policy was delivered to him about said date, and that on, to wit, 
about September 22, 1917, the said Julius Smith died, and that up to said 
date all of the premiums had been paid regularly each month on said 
policy to a duly authorized agent of defendant association. American 
Woodmen, and that the policy was in full force and effect at the death 
of the said Julius Smith; that the said Viola Smith is the beneficiary 
under said policy. 

“Conclusions of Law. 

“The court therefore finds for the plaintiff, Viola Smith, that she is 
entitled to recover of the defendant association, American Woodmen, the 
death benefit of the policy of $500 as principal, and interest at the legal 
rate of 6 per cent. from date of the death of said Julius Smith, September 
22, 1917, the day the death benefit was due.” 

Plaintiff in error’s first proposition is: 

“The benefit certificate issued by a fraternal beneficiary association, 
together with its charter, constitution, application, etc., constitute the whole 
contract containing the terms and conditions upon which the benefits shall 
be paid. And since the benefit certificate in this case provides that should 
death occur during the first year of the life of the certificate, there shall 
be paid to the beneficiary one-fifth of the face value; and since the certifi- 
cate issued to the member had only been in existence from November 30, 
1916, to September 22, 1917, when the member died, the beneficiary is 
entitled to only $100 in benefits.” 

{1] Plaintiff in error seems to understand that the judgment for the 
full sum of the policy, $500, was under article 4742, Revised Statutes, 
which forbids the stipulation in any life insurance policy of a provision 
for the settlement of same at maturity, for less than the amount stated in 
the face of the policy, and insists that said law does not apply to the 
certificate in the instant case, nor to the-association issuing same, and 
that therefore the judgment is erroneous. It is clear that said law does 
not apply to plaintiff in error. Article 4830, Revised Statutes. But plain- 
tiff in error, in its answer to defendant in error’s petition, pleaded that she 
was not entitled to recover because the insured had permitted his policy 
to lapse by reason of nonpayment of dues, and that said policy was not in 
force at the time of the death of the insured, and wholly denied any lia- 
bility. It did not plead the provision in the policy it now asserts, and 
same was not in controversy in the trial, so that the question was not before 
the court. That being true, the matter cannot be urged here for the first 
time. The assignment is overruled. 

[2] Plaintiff in error next complains that the court erred in awarding 
judgment for interest on the amount of the policy at the rate of 6 per 
cent. from the maturity of the policy. It is insisted that as the law no- 
where provides for the payment of interest on death benefits out of the 
mortuary fund of a fraternal beneficiary association, hence none can be 
allowed. The assignment must be overruled. The certificate was a con- 
tract in writing to pay a named sum upon the maturity of the policy. 
Plaintiff’s petition asks for interest, and such is authorized by law. Article 
4977, Revised Statutes; American National Insurance Co. v. Fulghum 
(Tex. Civ. App.) 177 S. W. 1008. 

No error appearing the judgment is affirmed. 
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TRAVELERS’ PROTECTIVE ASS’N OF AMERICA y. ZIEGLER. 
(No. 6918.) 
(Court of Civil Appeals of Texas. San Antonio. March 28, 1923. Re- 
hearing Denied May 2, 1923.) 
250 Southwestern Reporter, 1115. 


1. INSURANCE—“DELINQUENCY” IN PAYMENT OF SEMIAN- 
NUAL DUES IN ADVANCE HELD TO AUTOMATICALLY 
AVOID BENEFIT CERTIFICATE. 

Where a fraternal insurance contract provided that dues should be 
paid semiannually in advance on or before December 3lst and June 30th, 
without notice, and that failure to pay should forfeit the membership, sub- 
ject to reinstatement, and it appeared that insured failed to pay his dues 
for the last six months of 1921, on or before June 30, 1921, and was killed 
on July 2d, he had automatically become delinquent, and his beneficiary 
was not entitled to benefits under the certificate; delinquency being a fail- 
ure, omission or violation of duty. 

(For other cases, see Insurance, Dec. Dig. § 756[1].) 

(For other definitions, see Words and Phrases, First and Second 
Series, Delinquency. ) 

2. INSURANCE — PAYMENT IN ADVANCE OF SEMIANNUAL 
DUES UPON REINSTATEMENT HELD NOT TO EXTEND 
INSURANCE SIX MONTHS FROM DATE OF PAYMENT. 
Where a fraternal insurance contract provided for payment of dues 

semiannually in advance on or before December 31st and June 30th, with- 
out notice, and a member who had become delinquent and was later rein- 
stated paid his dues on the 15th of January, the term for which payment 
was made expired on June 30th, and not at the end of six months from 
the time of reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 764.) 

3. INSURANCE — MEMBERSHIP CARD ON REINSTATEMENT 
IN FRATERNAL BENEFIT ASSOCIATION HELD ADMISSI- 
BLE AS SHOWING SUBSEQUENT AGREEMENT AS TO EF- 
FECT OF PAYMENT OF DUES. 

Where a fraternal benefit certificate provided for payment of semian- 
nual dues in advance on December 3lst and June 30th, and insured, after 
becoming delinquent, paid up and was reinstated on January 15th, a card 
given him on reinstatement showing that it expired on June 30th and ac- 
cepted without protest of insured was admissible as evidencing a subse- 
quent agreement of the parties in a suit on the certificate for the death of 
insured subsequent to the expiration of the period for which payment was 
made, but before expiration of six months from the time of reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 818[1].) 

4. INISURANCE—CONSTRUCTION OF PARTIES GOVERNS AS 
TO TIME FOR WHICH ADVANCE DUES ARE PAID. 

Where a fraternal benefit association, a member thereof, and the ben- 
eficiary under the certificate construed the contract to mean that upon a 
reinstatement after delinquency a payment of dues carried the time of 
paid-up insurance to a certain date, such construction will govern in an 
action on the certificate to recover for the death of insured occurring after 
the expiration of such time. 

(For other cases, see Insurance, Dec. Dig. § 764.) 

Appeal from District Court, Bexar County; R. B. Minor, Judge. 

Action by Agnes Ziegler against the Travelers’ Protective Association 
of America. Judgment for plaintiff, and defendant appeals. Reversed and 
rendered. 

Thos. G. Rutledge, of St. Louis, Mo., and Davis & Long and Perry S. 
Robertson, all of San Antonio, for appellant. 

H. C. Carter, Champe G. Carter, McCollum Burnett, Randolph L. 
Carter, and Perry, J. Lewis, all of San Antonio, for appellee. 
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Fiy, C. J. This is a suit on an insurance policy on the life of Ben- 
jamin Harrison Ziegler, deceased, husband of Agnes Ziegler, the bene- 
ficiary, issued by appellant, a fraternal society with a foreign charter, but 
operating under a legal permit to do business in Texas, the policy being 
for $5,000. Appellant claimed a forfeiture by reason of a failure to pay 
dues as provided by the constitution and by-laws of the association. The 
cause was tried by jury, and the court directed a verdict for the amount 
of the policy, which was complied with, and judgment accordingly so 
rendered. 

The uncontroverted evidence showed that deceased was insured for 
$5,000 in the appellant association, which was a fraternal benefit society 
under the provisions of chapter 7, tit. 71, Vernon’s Sayles’ Civ. Stats., and 
made his last payment on January 15, 1921, for the dues for the 6 months 
ending on June 30, 1921. He was killed on July 2, 1921, in an automobile 
collision, and due notice of his death and claim were made to appellant. 
The dues payable on or before midnight of June 30 in the sum of $5.50 
had not been paid at the time of his death. It was a provision of the 
certificate that the constitution, by-laws, and articles of said association 
and the application for membership should become a part of the contract 
of insurance, and the constitution and by-laws provide that the annual dues 
of each member shall be $11, and should be paid annually in advance or in 
senii-annua! installments of $5.50 each in advance, on or before December 
31 and June 30, without notice. It is also provided: 


“Any member may pay said dues before they become due, as aforesaid, 
but any member failing to pay said dues in advance on the day on which 
they become due, as aforesaid, to the secretary of the state division of 
which he is a member shall by such failure cease to be a member of this 
association, and he and his beneficiary shall cease to be entitled to any 
benefits under his benefit certificate. Should he within thirty days after 
such default pay such dues, he may be reinstated and receive a new card 
of membership, but he shall receive no insurance benefits of any kind 
under his benefit certificate between the date of said default and the date 
of his reinstatement; and, if injured during the thirty or less days of his 
delinquency, the delinquent shall receive no indemnity therefor nor shall 
the beneficiary of such delinquent be entitled to any benefits should such 
delinquent be fatally injured during such period of delinquency.” 


[1] Under the testimony Benjamin Harrison Ziegler failed to pay his 
dues for the last 6 months of 1921 on or before June 30, 1921, and under 
the clear and unequivocal terms of the constitution and by-laws of the 
association he automatically became a delinquent and was delinquent on 
July 2, 1921, when he lost his life, and his beneficiary was not entitled to 
any benefits under the certificate held by him. The constitution and by- 
laws were a part of the contract and were read into it by the terms of 
agreement, and no notice was required, but was specially dispensed with, 
and at the very time the deceased passed the last moment of June 30 with- 
out payment of his dues he became a delinquent and stood in the same 
position that he would have occupied had he never paid the dues except 
in so far as he could by a payment within 30 days reinstate himself. 
During his delinquency for the 30 days or any part thereof he was delin- 
quent without any claim on the association for benefits for injuries, and in 
case of death his beneficiary could receive no benefits. 

[2] It is the contention of appellee that, as deceased was reinstated 
on January 15, 1921, and on that date paid the semi annual dues of $5.50, 
he had fully paid up to July 15, and consequently was not in arrears for 
dues when he was killed on July 2. Under that contention deceased suffered 
no penalty whatever for becoming delinquent, but could by becoming de- 
linquent at the end of each successive 6 months gain nearly a month free 
from dues and then return to the fold. If appellee’s theory is correct, 
deceased could have waited until Jyly 15, then remained delinquent until 
August 14, then on February 14 become delinquent until March 14, and so 
on running the gamut of the 12 months. No such construction is war- 











A Sa Se A RN NEE Ths 


1118 Insurance Law Journal, Vol. 61. [1923 


ranted by the terms of the contract, but it is clear that the delinquency 
was for the 6 months running from January 1 to June 30, inclusive, and 
not for 6 months from payment. The contract says the dues must be paia 
on or before June 30 and December 31 of each year, and provides that, 
if a member shall become delinquent for “said dues’—that is, dues begin- 
ning at midnight on June 30 or December 31—he shall cease to be entitled 
to any benefits under his certificate. And then, if in 30 days after default 
he shall pay such dues, he may be -reinstated. The delinquent owes for 
the 6 months beginning at the end of June 30 or December 31, and not 
for any other 6 months chosen by himself. That it was contemplated that 
the semi-annual dues should begin at the times named in the contract, and 
no other, is shown by the fact that deceased was given a certificate of 
membership on November 5, 1919, and his first payment was not for 6 
months from that time, but he paid $2 as a membership fee and $1.84 
dues to December 31, 1919. If the parties had construed the contract as 
appellee does, $5.50 would have been demanded and paid, and, instead of 
the times of payment of dues for deceased being as was provided by the 
contract, they would have been changed to May and November, and it 
would have been “so nominated in the bond.” To follow the suggestion 
of appeliee would place a premium on delinquency at the expense of the 
faithful members who pay their dues according to the terms of their 
contract. Delinquency means a failure, omission, or violation of duty, 
and deserves punishment rather than reward. 

In the recent case of Rolerson v. Standard Life Ins. Co. (Tex. Civ. 
App.) 244 S. W. 845, a similar provision as to payment of premiums was 
found in the contract of insurance, and the Court of Civil Appeals at 
Texarkana placed the same construction that this court does upon the 
requirement as to payments. In that case the policy was issued on October 
3, 1919, but was not delivered to the insured until November 6, 1919, and 
on that date she paid the first premium. She died on November 27, 1920. 
It was provided in the policy that the premiums must be paid on October 
3, of each year, or, if made in two payments, one to be paid on October 
3, and the other on April 3, or, if made in four payments, on October 3, 
January 3. April 3, and July 3. Thirty days’ grace was allowed for pay- 
ment of the premiums, and it was ‘the contention of the beneficiary that 
the 30 days ran from November 6, when the premium was paid, until 
December 6. The court held: 


“Evidently the clause in the policy fixing the ‘3d day of October in 
each and every year’ as the time of paying the second and recurring 
premiums was intended to make definite and particular the time in each 
year when the ‘annual’ payments were to be made. If no date had been 
expressly specified in the policy for the payment of the second and recur- 
ring premiums, then the premiums period would probably be computed 
from the date of the actual delivery, instead of the date of the policy, 
upon the ground that the policy is conditioned to take effect on the pay- 
ment of the first premium, and the second and recurring premiums are to 
be paid ‘annually.’” 

The court held that the 30 days of grace began on October 3 and 
ended on November 3, and that the time for payment was gone on Novem- 
ber 27, when the insured died. Two decisions, Methvin v. Life Association, 
129 Cal. 251, 61 Pac. 1112, and Mutual Life Ins. Co. v. Stegall, 1 Ga. 
App. 611, 58 S. E. 79, are cited in support of the decision and they fully 
sustain it. The Rolerson Case is directly in point and is deemed excellent 
authority by this court, although it is stated in the brief of appellee that: 

“As the amount involved in the Rolerson Case was only $500, the 
Supreme Court is without jurisdiction, and thus the decision is not con- 
clusive or controlling in this state.” 

We think it is the law and just as conclusive as though it had been 
approved by the Supreme Court, because it is a true expression of the law 
of contract which cannot be affected by any expression of disapproval of 
any other court. 
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[3] On January 15, 1921, upon receipt of a check for the 6 months’ 
dues, a new card was sent deceased which in terms stated that the pay- 
ment of the 6 months’ dues entitled the insured “to all benefits and privi- 
leges of the association until June 30, 1921, and said certificate shall be in 
force from the date of the payment of the dues, until that date.” That 
the card expired on June 30, 1921, was reiterated in another part of the 
card. That card was accepted without protest or dissent of the insured, 
and no effort was made in any way to have it corrected. It was admissible 
as evidencing a subsequent agreement between the parties. Ins. Co. v. 
Tabor, 111 Tex. 155, 230 S. W. 397; Ins. Co. v. Rosenberry (Tex, Com. 
App.) 213 S. W. 242; Southland Ins, Co. v. Hopkins (Tex. Com. App.) 
244 S. W. 989. 

There was a failure to pay the dues as required by the plain terms 
of the constitution and by-laws, the certificate and the subsequent agree- 
ment by which deceased was reinstated and however disinclined we may 
feel to enfor¢e a forfeiture the contrast must be respected and enforced 
whether such enforcement inures to the benefit of the insured or the in- 
surer. As said by the Supreme Court of Texas in Equitable Life Ins. Co. 
v. Ellis, 105 Tex. 526, 147 S. W. 1152, 152 S. W. 625: 

“The law plainly is that, when a policy of insurance provides the 
premium shall be paid on or before a stipulated day or the policy shall 
become forfeited and void, time becomes the very essence of the contract, 
and a failure to so pay the premium determines it; but concurrent with 
this principle is always the qualification that this is so, unless there be a 
waiver or estoppel. We fully subscribe to the doctrine that in such cases 
the forfeiture occurs ipso facto, and no act of the company need be done 
either to declare it or enforce it.” 

In that case, as in this, the reinstatement was dependent on the will 
of the insurer, and, as said by Judge Phillips: 

“As such reinstatement was purely optional with the company, at the 
time these letters were written, Ellis stood divested of any right under 
the contract that he could have enforced, and the continuance of his iln- 
surance was dependent entirely upon the will or disposition of the com- 
pany.” 

This court discussing the same question in Knodel v. Ins. Co. (Tex. 
Civ. App.) 193 S. W. 1138, held: 

“By the terms of the policy the failure to pay the second premium on 
July 14, 1914, ended the policy. No act of the company was required 
to declare or enforce the forfeiture. The failure to pay the premium 
when due alone forfeited the policy.” 

[4] The parties recognized that the payment made on January 15, 
1921, was only for dues to June 30, 1921, and acted thereon, for deceased 
received and retained without objection the new card stating that the dues 
were only to the date named and before or after his death when appellee 
made an effort to remedy his failure to pay the dues the check was dated 
June 30, although it was not mailed until July 4. The insured, the in- 
surer, and the beneficiary so construed the contract, and so intended to be 
bound. That intention and construction of the contract must be made 
effective. Mortgage Co. v. Massie, 94 Tex. 339, 60 S. W. 544. 


[5] Section 35, of art. 3, Constitution of Texas, provides that no 
bill except general appropriation bills shall contain more than one subject, 
but it has been held by the Supreme Court of Texas that in the applica- 
tion of that provision the most liberal construction must be given to 
make the whole of a law constitutional, and the Constitution is complied 
with if the title fairly gives reasonable notice of what is enacted. Giddings 
v. San Antonio, 47 Tex. 548, 26 Am. Rep. 321; Stone v. Brown, 54 Tex. 
330; De Silvia v. State, 88 Tex. Cr. R. 634, 229 S. W. 542. 

[6] There is but one subject embraced in the law providing for 
fraternal insurance, and that was clearly set out in unnecessary detail in 
the caption. Gen. Laws 1913, p. 220 (Vernon’s Sayles’ Ann. Civ. St. 1914, 
art. 4827 et seq.). Section 4 of the act (article 4830) exempts the fra- 
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ternal insurance companies from laws in regard to insurance companies, 
and it does not introduce a different subject, but it is subsidiary to the 
main subject of the statute. The word ‘ ‘subject” is used in the Constitu- 
tion of 1876, instead of the word “object” used in previous Constitutions, 
making the present provision less drastic. It requires that the same sub- 
ject must be in view in every part of the act, and so long as that is 
done the Constitution is not violated. As said by Judge Cooley, the gen- 
erality of a title is no objection to it. All that is necessary is that it is 
not made a cover for obnoxious legislation, and that a proper connection 
is shown among the different parts of the act. 

As said by Judge Cooley, Constitutional Limitations, p. 2058, the general 
design of the constitutional provision is accomplished ies a law has but 
one general subject, which is fairly indicated by its title. The act in 
question has but one subject in view, the establishment of fraternal bene- 
fit societies, and to provide for their regulation, and every part is en- 
acted to that end. The article 4830 is not obnoxious to the constitutional 
rule in question. 

The judgment is reversed, and judgment here rendered that appellee 
take nothing by her suit and pay all costs in this behalf expended. 


ee 


GRAND COURT ORDER OF CALANTHE OF TEXAS v. WELCH. 
(No. 943.) 
(Court of Civil Appeals of Texas. Beaumont. April 19, 1923. Rehear- 
ing Denied May 2, 1923. 
250 Southwestern Reporter, 457. 

INSURANCE — MEMBER’S FATHER ENTITLED TO BENEFIT 
MONEY ON MEMBER’S DEATH WITHOUT ISSUE SUBSE- 
QUENT TO DEATH OF HUSBAND DESIGNATED AS BENE- 
FICIARY AND MOTHER. 

Where both the husband, designated as the beneficiary in wife’s bene- 
fit certificate, and the wife’s mother, predeceased the wife, and there were 
no children, and no other beneficiary, had been designated after the death 
of the husband, the wife's father was entitled to the benefit money under 
Fraternal Beneficiary Act of 1899 (Laws 1899, p. 195) 

(For other cases, see Insurance, Dec. Dig. § 785.) 

Appeal from Harris County Court; Jno. W. Lewis, Judge. 

Action by J. T. Welch against the Grand Court Order of Calanthe of 
Texas. Judgment for plaintiff, and defendant appeals. Affirmed. 

R. D. Evans, of Waco, for appellant. 

M. H. Broyles, of Los Angeles, Cal., for appellee. 

Waker, J. The nature and result of this suit is sufficiently indi- 
cated by the trial court’s conclusions of law and fact, which are as 
follows: 

“Findings of Fact. 


“The court finds the following facts: 

“First. That defendant is a fraternal benefit society under and by 
virtue of the laws of the state of Texas. 

“Second. That Stella Mitchell, at the time of her death, July 27, 
1921, was a member of defendant order, in good and regular standing. 

“Third. That prior to the death of Stella Mitchell defendant order 
had issued to her a benefit certificate, a policy of life insurance upon the 
life of said Stella Mitchell, wherein defendant promised to pay to the 
beneficiary named in said benefit certificate the sum of $300, upon the 
death of said Stella Mitchell. 3 

“Fourth. That said Stella Mitchell, at the time of the issue of said 
benefit certificate, had designated her husband as beneficiary therein; that 
her said husband had died after such designation and prior to the death 
of said Stella Mitchell; that subsequent to the death of her said husband, 
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and prior to her own death, the said Stella Mitchell made no other designa- 
tion of beneficiary. 

“Fifth. That Stella Mitchell and her said husband were survived by 
no children. 

“Sixth. That the mother of said Stella Mitchell had died prior to 
the death of said Stella Mitchell; and that J. T. Welch, plaintiff herein, 
is the father of said Stella Mitchell. 

“Seventh. That the by-laws of defendant order do not make provision 
for the disposition of the proceeds of a benefit certificate upon the death 
of a member, when the member has failed to make designation of bene- 
ficiary, or when the originally designated beneficiary has predeceased the 
member and the member has made no other designation of beneficiary. 

“Conclusions of Law. 


“The court concludes the law to be that, when a member of a fra- 
ternal benefit society doing business under the laws of the state of Texas 
dies in good and regular standing with such society, some person named 
in the statute shall receive the benefit money, whether any beneficiary is 
designated or not by the member in the benefit certificate issued to such 
member; and where the by-laws do not provide how the money shall go, 
and, in this case, where the member has originally designated her husband, 
and the husband had predeceased the member, there being no children, 
and the mother of the member having died before the member, the father, 
plaintiff herein, is the-lawful claimant of the benefit money.” 

The trial court’s conclusion of law, as just given, is fully sustained 
by Judge Fly in Grand Lodge, etc. v. Mackey (Tex. Civ. App.) 104 S. W. 
907, where he said: 

“It is undoubtedly the object and intention of the law, whether any 
person has been designated or not, that some person named in the statute 
shall receive the benefit money, and it shall not revert to the association. 
It is not the policy of the law that the money should be forfeited to the 
association, unless there is no person bearing the relation named in the 
statute to the deceased.” 

Screwmen’s, etc., v. Whitridge, 95 Tex. 539, 68 S. W. 501, and Home 
Circle v. Hanley, 38 Tex. Civ. App. 547, 86 S. W. 641, cited by appellant, 
do not control this case, as these decisions involve policies issued "rior 
to the enactment of the Fraternal Beneficiary Act of 1899 (Laws 1899, 
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p. 195). 
Affirmed. 
a 
ETNA LIFE INS. CO. OF HARTFORD, CONN., v. DUNKEN. 
(No. 6492.) ; 


(Court of Civil Appeals of Texas. Austin. Nov. 15, 1922. Rehearing 
Denied Jan. 17, 1923.) 
248 Southwestern Reporter, 165. 

3. INSURANCE—INSURER HELD CHARGEABLE WITH KNOWL- 
EDGE OF AGENT DELIVERING POLICY WITHOUT COLLEC- 
TION OF PREMIUM. 

Where the state agent of an insurance company without authority de- 
livered a converted policy to insured, without collecting the premium there- 
for, the knowledge of the agent as to the fact of delivery was the knowl- 
edge of the company; the agent being the agent of the company for the 
purpose of making such delivery. 

(For other cases, see Insurance, Dec. Dig. § 95.) 

4. INSURANCE—FINDING THAT INSURER’S OFFICERS ACQUI- 
ESCED IN DELIVERY OF POLICY WITHOUT COLLECTION 
OF PREMIUM SUSTAINED. 


In an action ona converted insurance policy, delivered to insured by the 
state agent without collecting the premium therefor, as was his duty, evi- 
dence held to sustain a finding that the officers of the insurer acquiesced 
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in the delivery of the policy as a completed contract, authorizing a recovery 
where insured died without paying premium. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 


5. INSURANCE—POLICY, THROUGH NONRESIDENT AGENT OF 
—— INSURANCE COMPANY, HELD TEXAS CON- 
Where a citizen of Texas took out a converted insurance policy from an 

insurance company located in Connecticut, the application for the policy be- 

ing made through an agent residing in Tennessee, but the claim being pay- 
able in Texas, the policy was a Texas contract. 
(For other cases. see Insurance, Dec. Dig. § 125[4].) 


6. INSURANCE—FOREIGN INSURANCE COMPANY, OBTAINING 
PERMIT TO DO BUSINESS IN STATE, IS SUBJECT TO LAWS 
THEREOF. 

Where a foreign insurance company obtains a permit to do business in 
this state, it thereby subjects itself to the laws of this state, in view of Rev. 
St. art. 4746; and, in an action on a life policy, the inclusion in the judgment 
of attorney "fees ‘and penalty under the Texas law was proper against a 
Connecticut company, whose Tennessee agent wrote the policy on the life 
of a resident of Texas, payable in the latter state. 

(For other cases, see Insurance, Dec. Dig. §§ 17, 602.) 

Appeal from District Court, McLennan County; Prentice Oltorf, Judge. 

Action by Mrs. Pearl Stone Dunken, administratrix, against the Etna 
Life Insurance Company of Hartford, Conn. Judgment for plaintiff. and 
defendant appeals. Affirmed. 

Wm. J. Moroney, of Dallas, for appellant. 

W. E. Spell and Stanford & Stanford, all of Waco, for appellee. 


Findings of Fact. 

Jenkins, J. The appellant is a life insurance company; its home office 
is at Hartford, Conn. Its vice president, J. L. English, and its assistant 
secretary, W. H. Newell, ae the times herein mentioned, were two 
of its executive officers. B. Alexander was its manager for the state 
of Tennessee. On Seem 17, 1910, Alexander took the application of 
W. J. Dunken for a seven-year term ‘policy, convertible, at the option of 
the insured, into a 20-pay commercial policy. Appellant issued this policy, 
No. 98322, January 28, 1911. Thirty days’ grace was allowed for the 
payment of premium. In January, 1916, Dunken decided to exercise his 
option to convert this policy into a 20-pay commercial policy, and so 
informed Mr. Alexander. For the purpose of keeping the term policy alive 
until the conversion could be effected, Dunken executed a note, payable 
March 29, 1916, to the company, for the amount of the annual premium. 
The first policy, together with the extension note, was sent by Alexander, 
together with the application for conversion, to the home office. The an- 
nual premium cn the first policy was $105.40; on the second policy, which 
will hereinafter be referred to as the new policy, the premium was $277.70. 
Dunken desired the new policy to be dated back to the date of the first 
policy, which was done. Under this arrangement, the amount due by 
Dunken on the new policy was $277.70, the annual premium, plus the 
difference between $105.40 for five years with interest thereon, amounting, 
in the aggregate, to $1,29997. The new policy had S loan value of $987. 
This left a balance due on the first payment of $312.9: 

On February 28, 1916, appellant issued the new oe No. 152,775, and 
sent same to Alexander, to be by him delivered to Dunken. Vice President 
English, in sending’ this policy to Mr. Alexander, wrote him as follows: 
“Inclosed find this policy, in exchange for 98322, surrendered.” He also 
gave an itemized statement, showing that the cash due after deducting loan 
value was $312.97. At the time of issuing the new policy, the appellant 
marked the first policy surrendered, so it and the note given for its exten- 
tion were no longer of any force. 

On March 4, 1916, Alexander mailed the new policy to Dunken, at 
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Waco, Tex., where Dunken then lived. It was received by Dunken on 
March 6th, and was retained by him to the time of his death, about June 
1, 1916. Accompanying this policy was a letter from Alexander as follows: 
“Nashville, Tenn.,, March 4, 1916. 

“Mr. W. J. Dunken, 115 S. 5th Street, Waco, Texas——Dear Mr. Dun- 
ken: I take pleasure in handing you herewith your $10,000.00 commercial 
20-pay policy converted from seven-year term, : 

“T also inclose a loan note which must be signed by you, with two wit- 
nesses to your signature, whose addresses should be given. Also please 
sign the form 378, which authorizes the company to deduct the 1916 premium 
from the proceeds of the loan. 

“The amount due now to complete the transaction is $312.97, which is 
determined as follows: 
Conversion cost $1,020 88 
1916 premium and interest 


$1,299 97 


Deduct net loan 


$ 312 97 

“Please do not fail to send me your policy when returning the above. 

“Thanking you, I remain, 

“Sincerely yours, H. B. Alexander, Manager.” 

Dunken never remitted the $312.97, nor signed the loan form. There 
was no further correspondence between Dunken and Alexander, nor be- 
tween Dunken and appellant. The case was tried by a jury, to whom was 
submitted, among others, the following special issues: 

“Special issue No. 1: Did the agent of the defendant insurance com- 
pany deliver the new policy, No. 152775, as a completed contract, with the 
intention that the same should become an effective and binding obligation 
from the time of receipt of same by the assured, W. J. Dunken? Answer 
Yes or No. Answer: Yes. 

“Special issue No. 2: If you have answered No to the first issue, you 
need not answer the second issue, but if you have answered Yes to the first 
issue, then answer this, the second issue: Was the delivery of said policy 
as a completed contract acquiesced in by any executive officer of the 
defendant company? Answer Yes or No. Answer: Yes.’ 

The evidence was sufficient to sustain these findings. Reference to the 
evidence will be made in this opinion, wherein we state our reasons for 
sustaining the findings of the jury. 

This is the third appeal. An examination of our opinions on the 
former appeals, 204 S. W. 241, and 221 S. W. 691, will aid in understanding 
this case. 

Opinion. 

It is the contention of appellant that the policy herein sued on never 
became a contract for the reason that the first premium was never paid. 
The policy recites: 

“This policy shall not take effect until the first premium herein shall 
have been actually paid during the good health of the insured, a receipt for 
which payment shall be the delivery of the policy.” 

The first premium was not paid. But the policy was delivered to the 
insured by Alexander, with the intention that it should become a completed 
contract. The evidence as to this not only sustains the finding of the jury 
as to issue No. 1, but is so complete that we do not deem it necessary to 
quote from the same. 

Having found that the verdict of the jury in answer to special issue 
No. 1 is supported by the evidence, it becomes our duty to affirm the judg- 
ment herein, unless we should set aside the finding of the jury on the second 
special issue. 

The evidence on the trial from which this appeal is taken is practically 
the same as that on the first and second trials hereof, with the addition of 
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the evidence excluded on the first trial. In our opinion on the first appeal, 
Chief Justice Key, speaking for the court, said: 

“We cannot say that there was no testimony . . . to show either 
of the waivers referred to. . . . On the contrary, we hold that the 
case should go back for another trial, at which, after admitting the ex- 
cluded testimony heretofore referred to, as well as all other admissible 
evidence, the issues of waiver should be clearly submitted to the jury, and 


judgment should be based upon the jury’s findings upon those issues.” 204 
S. W. 243. 


Upon the second appeal, Mr. Justice Brady, speaking for the court, 
said: 

“The question of waiver [was] a proper one for the determination of 
the jury.’ 221 S. W. 693. 

[1] A careful examination of the record herein, in connection with the 
brief and oral argument of the able counsel for appellant, has afforded us 
no grounds for changing our opinion on this issue. If the company, know- 
ing that the policy had been delivered without the payment of the premium, 
acquiesced in such delivery, it thereby ratified the same. The ratification 
by a principal of the unauthorized act of an agent makes the same the act 
of the principal, and relates back to the time when the same was done. 
Evans v. McKay (Tex. Civ. App.) 212 S..W. 688; Brazoria County v. 
Padgitt (Tex. Civ. App.) 160 S. W. 1173; Brazoria County v. Rothe (Tex. 
Civ. App.) 168 S. W. 73-74. ‘ 

[2] If the principal does not intend to ratify the unauthorized act of 
one assuming to act as his agent, it is incumbent upon him, on receiving 
notice of such transaction, to promptly notify the other party thereto of the 
want of such authority, and his repudiation of such transaction. Ins. Co. v. 
Griffin, 59 Tex, 513; Morrison v. Ins. Co., 69 Tex. 353, 363, 364, 6 S. W. 
607, 5 Am. St. Rep. 66; Assurance Soc. v. Cole, 13 Tex. Civ. App. 486, 
35 S. W. 720. 


[3, 4] The policy was delivered to Dunken on March 6, 1916, as a 
completed contract. He retained possession of it to the time of his death, 
June 1, 1916. Neither Alexander nor the company ever notified him that 
Alexander had no authority to make such delivery. No demand was made 
of him to return the policy, nor was he asked to pay the balance of the 
premium. If the appellant did not intend to ratify such delivery, it was 
its duty, upon receiving information of such delivery, to promptly notify 
Dunken of that fact, so that he might protect himself by paying the balance 
of the premium, if the appellant was willing to receive the same, and, if 
not, to give him the opportunity to procure other insurance. When did 
the appellant learn of such delivery? Alexander was selected by appellant 
to make such delivery. He knew that he mailed the policy to Dunken on 
March 4, 1916, and that it would probably reach him, as it did, within two 
days thereafter. Though Alexander may have had no authority to deliver 
the policy without collecting the premium, he knew that he had done so. 
Alexander being the agent of the appellant the purpose of making such 
delivery, we think that his knowledge as to this transaction was the knowl- 
edge of the company. 

But aside from this Alexander was instructed by the vice president of 
the company, in his letter of February 28th, to report on the new policy 
not later than March 3lst. Also he was required by the rules of the com- 
pany to make semi-monthly reports on policies issued through his office. 
He said that he made such reports as to the policy in question, but he 
evaded answering as to what such reports showed. The appellant offered 
no evidence as to these reports. In the absence of evidence to the contrary, 
it must be presumed that he made truthful reports. If so, the appellant 
knew a few days after March 3lst that the policy had been delivered, and 
that the premium had not been paid; and it received like information about 
the middle and about the last of April, 1916. Howard E. Wright, assistant 
auditor of the company, was at Nashville the latter part of Agril and the 
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early part of May, auditing Alexander’s books. On May lst, W. H. 
Newell, an executive officer of the company, wrote Mr. Wright as follows: 

“Referring to Vice President English’s letter of February 28th, in 
which Mr. Alexander was instructed to report the increase premium under 
No. 152775—Dunken—in his 3lst March report, if he has been unable to 
make collection, this policy with renewal receipts should be returned.” 

To this letter Wright replied on May 5, 1916, as follows: 

“Referring to your letter of May lst, addressed to the writer concern- 
ing No. 152775—Dunken—I have taken this matter up personally with Mr. 
Alexander. . . . The policy together with the loan papers were sent 
to Mr. Dunken at Waco, Texas, by Mr. Alexander, and the matter is 
now in correspondence. . . . It may be that I will go to Waco within 
the next ten days, and have agreed with Mr. Alexander to complete the 
necessary.” 

If the policy had never been delivered by authority of appellant, and it 
had not ratified the unauthorized delivery, there was nothing to “com- 
plete.” It is evident: that some word was omitted by the stenographer. 
“Settlement’”” would be an appropriate word. If that was not the word 
intended, such fact could have been shown by Mr. Wright. In reply, Mr. 
Newell wrote Mr. Wright, under date of May 11th: 

“The insurance has lapsed and before anything can be done it will be 
necessary for Mr. Dunken to submit an application for revival.” 

The policy could not have “lapsed” if it was never in force, and was 
not a subject for “revival” if it never had life. Mr. Newell, as an execu- 
tive of a great life insurance corporation, is presumed to understand the 
meaning of those words, and to have used them advisedly. We think this 
evidence is sufficient to sustain the verdict of the jury on the second 
issue. 

It may be that the following facts influenced the appellant not to 
repudiate the delivery of the policy by Alexander without co!lecting the 
premium; Alexander was not merely an agent of the company to solicit 
insurance. He was a state agent, and as such the company doubtless had 
confidence in his business ability. He had represented the company for five 
years in its dealings with Dunken, in reference to the two $10,000 policies 
theretofore held by him. Dunken had on several occasions failed to pay his 
premiums when due, for which he had given extension notes, all of which 
had been paid. Dunken, though hard up for cash, appears to have been 
solvent. The first premium on this policy differed from ordinary first 
premiums in this—it was $1,299.97, made up of the regular annual premium 
of $279.09 and the cost of converting the term po'‘icy into this policy, 
$1,020.88. Of this first premium, the premiums paid by Dunken for five 
years on the convertible policy, and the loan value of the new policy paia 
$987, leaving a balance due of $312.97. Alexander was entitled to a part 
of this as his commission. It is evident that Alexander thought Dunken 
would pay this balance in a short time. The company seems to have taken 
this view of the matter, perhaps deeming it to its advantage to do so. 

This opinion is based upon the assumption that Alexander had no 
authority to deliver the policy without collecting the premium. but we do 
not wish to be understood as so holding. The view that we take of this 
case renders it unnecessary for us to decide that point. 

[5, 6] Appel!ant submits the proposition that the court erred in render- 
ing judgment for attorney’s fees and damages, for the reason that the 
policy is either a Connecticut contract or a Tennessee contract, and that 
appellee would not, under the facts of this case, be entitled to recover 
attorney’s fees or a penalty under the law of either of those states. This 
contention as to the law of these states seems to be correct, but we hold 
that the policy herein is a Texas contract. Dunken was a citizen of Texas, 
the claim was payable in this state, and we think it immaterial that the 
appellant was in Connecticut, or that the application for the policy was 
made through an agent who resided in Tennessee. Besides this, it was 
admitted that appel'ant had a permit to do business in Texas, and was 
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transacting business in this state. By obtaining such permit, appellant 
subjected itself to the laws of this state. R. S. art 4746; Cravens v. Ins. 
Co., 148 Mo. 583, 50 S. W. 519, 53 L. R. A. 305, 71 Am. St. Rep. 628; 
Ins. Co. v. Villenueve, 25 Tex. Civ. App. 356, 60 S. W. 1014-1017. 
ao error of record, the judgment of the trial court is affirmed. 
rmed, 


> «> 


WRIGHT v. FEDERAL LIFE INS. CO. (No. 387-3667.) 
(Commission of Appeals of Texas, Section A. Feb. 21, 1923.) 
248 Southwestern Reporter, 325. 


1. INSURANCE—STIPULATION THAT POLICY NOT EFFECTIVE 
ae DELIVERED WHILE INSURED IN GOOD HEALTH 
A stipulation in application for a life insurance policy which is made a 

part of the policy subsequently issued thereon that it shall not take effect 

unless it is actually delivered to insured during his life, and while he is in 
good health, is, except as forbidden by statute, valid and enforceable. 
(For other cases, see Insurance, Dec. Dig. § 136[4].) 

2. INSURANCE—STATUTE PROVIDING THAT NO SETTLE- 
MENT BE MADE FOR LESS THAN AMOUNT INSURED EF- 
FECTIVE ONLY AS TO POLICY DELIVERED WHILE IN- 
SURED IN GOOD HEALTH. 


Rey. St. art. 4742, subd. 3, providing that no policy of life insurance 
shall contain a provision for settlement at maturity for less value than the 
amount insured on the face thereof, applies to policies which have become 
effective contracts between the parties, and have matured by reason of 
death of the insured, but has no application in determining whether the 
ccntract ever took effect by reason of ill health of insured at time of de- 
livery of policy. 

(For other cases, see Insurance. Dec. Dig. § 136[4].) 

3. INSURANCE — TENDER OF PREMIU M PAID ON INEFFECT- 
IVE POLICY NOT ATTEMPT TO SETTLE FOR LESS THAN 
FACE OF POLICY. 

Where a policy of insurance had never become effective on account of 
insured’s misrepresentations as to his health at the time of the application 

and receipt of the policy, in his beneficiary’s action thereon, tender of the 
premium paid by the insured was not an attempt to settle for less than the 
face of the policy, but a recognition of insurer’s equitable duty to restore 
consideration for a proposed contract which never in fact became effective. 
(For other cases, see Insurance, Dec. Dig. § 515. 


4. INSURANCE — STATUTES HELD NOT TO INVALIDATE STI- 
‘PULATION THAT POLICY SUED ON SHOULD NOT TAKE 
EFFECT UNLESS INSURED WAS IN GOOD HEALTH AT 
TIME OF DELIVERY. 


Where application for life insurance contained provision that the policy 
should not take effect until delivery to insured during his life, and while in 
good health, and at the time of delivery of the policy insured was not in 
good health, it was no defense to beneficiary's action 07 the policy that the 
insurer did not, within a reasonable time after discovering that the insurec 
was not in gone. mre when the policy was delivered, give notice as re- 
quired by Rev. St. art. 4948; such article being made inapplicable by arti- 
cle 4951, which a ides that article 4948 shall not apply to policies containing 
a provision making them incontestable after two years provided premiums 
are paid. 

(For other cases, see Insurance. Dec. Dig. § 136[4].) 

Error to Court of Civil Appeals of Fifth Supreme Jvdicial District. 

Action by Mrs E. Leo Wright against the Federal Life Insurance Com- 
pany. Judgment for plaintiff was reversed and rendered from a limited 
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sum by the Court of Civil Appeals (230 S. W. 795) and plaintiff brings er- 
ror. Affirmed. 
Carden, Starling, Carden, Hemphill & Wallace, of Dallas, for plaintiff 


in error. 
Cockrell, Gray, McBride & O’Donnell, of Dallas, for defendant in er- 


ror. 


GALLAGHER, P. J. Mrs. E. Leo Wright sued the Federal Life Insur- 
ance Company on a policy of insurance on the life of her deceased husband, 
Robert W. Wright, in which policy she was beneficiary. The parties are 
designated as in the trial court. Among other defenses defendant pleaded 
that at the time the insured signed the application for said insurance, at 
the time he paid the premiums therefor, and at the time the policy was 
delivered to him he was afflicted with consumption, or tuberculosis of 
the lungs; that in answer to questions propounded to him in said applica- 
tion he stated in substance that he was in good health, that he had never 
had consumption or any serious illness, that in the last five years he 
had consulted one physician, and that the consultation was the week 
before, for a cold in the head; that all such answers were false, and 
fraudulently made for the purpose of securing the policy sued on. Defend- 
ant also pleaded that said application contained, among other provisions, 
the following: 

“I agree that each and all of the statements and answers contained 
in this application, consisting of parts I and II, are full, true and 
complete in every respect, and are offered to said company as a considera- 
tion for a contract of insurance, which shall not take effect until the 
policy shall have been actually delivered to me and the first premium 
shall have been actually paid during my life and while I am in good 
health.” 

Defendant also pleaded that, by reason of the facts set out in its 
answer, no valid contract of insurance was ever effected, and tendered 
into court the premium paid by the insured. 

Plaintiff, in a supplemental petition filed in reply thereto, admitted 
that insured had consumption at the time he signed said application, but 
alleged that he was ignorant of such fact, and made the answers com- 
plained of in good faith, and that he was in the same condition of health 
at the time the policy was delivered as when he signed such application. 

There was a trial before a jury. In response to special issues the 
jury found that the insured at the time he signed the application did 
not know that he had consumption or tuberculosis of the lungs, and that 
his statement in said application that he had consulted a physician for 
“cold in the head” was not made willfully, nor with intent to deceive. 
Upon these findings the court entered judgment for plaintiff. The case 
was carried to the Court of Civil Appeals, and that court reversed the 
judgment of the trial court and rendered judgment for plaintiff for the 
premium paid, and for that sum only. 230 S. W. 795. Plaintiff applied 
to the Supreme Court for writ of error, alleging that the decision of the 
Court of Civil Appeals was in conflict with various decisions of that 
court and other courts, and especially with a prior decision of that 
court in the case of Insurance Co. v. Rowell (Tex. Civ. App.) 175 S. W. 
170. The Supreme Court granted the writ applied for on the ground 
of conflicts in decisions. 

The application was made on the 25th day of September, 1915; the 
policy was issued on the %h dav of October following, and subsequentlv 
delivered to the insured, but the time and circumstances ot the delivery 
are not shown. The application contained the provision above quoted. 
The policy contained a provision that it, together with the application, 
constituted the entire contract, and that the statements of the insured 
in the absence of fraud should be deemed representations.and not war- 
ranties. It was by its terms incontestable after two years, except for 
nonpayment of premiums. A photographic copy of the application was 
attached thereto. The proof showed that in July, 1915, the insured was 
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under the care of a physician, and at the request of such physician fur- 
nished a specimen of his sputum for examination by a specialist; that such 
examination disclosed the presence of tubercular baccilli therein; that 
insured was so advised by his physician, and further advised that he had 
consumption, or tuberculosis of the lungs, and that he continued under 
the treatment of such physician until after his application for the policy 
sued on. The proof further showed that he was in an advanced second 
stage of this disease at the time of said application, and that he continu- 
ously grew worse, and died therefrom on July 8, 1916. 

The Court of Civil Appeals held that the evidence showed with such 
certainty that reasonable minds could not differ in the conclusion that the 
insured did know at the time the policy sued on was delivered to him 
that he had tuberculosis of the lungs. Said court further held from 
the admissions of plaintiff in her pleadings and from the uncontradicted 
evidence in the case that the insured had tuberculosis of the lungs when 
said policy was actually delivered to him; that by reason of said fact 
and the stipulation in the application above quoted said policy never took 
effect nor became a binding obligation against defendant. This holding 
is assigned as error in the application. 


[1] A stipulation in an application for a policy -of life insurance, 
which is made a part of the policy subsequently issued thereon, that such 
policy shall not take effect unless the same is actually delivered to the 
insured, during his life, and while he is in good health, is except as 
restrained or forbidden by some statute, valid and enforceable. If the 
insured is at the time of the delivery of such policy actually afflicted 
with a disease which continues and ultimately causes his death, according 
to the weight of authority, it is immaterial whether such condition existed 
at the date of his application or arose between that date and the delivery 
of the policy, or whether the insured knew his condition in that respect 
or not. In such cases such condition of health on the part of the insured 
at the time of the actual delivery of the policy is a defense to an action 
thereon, unless a valid waiver of such stipulation is shown. 14 R. C. L. 
. 900, § 78; Mutual Life Ins, Co. v. Willey, 133 Md. 665, 106 Atl. 163; 
Murphy v. Metropolitan Life Ins. Co., 106 Minn. 112, 113, 118 N. W. 
355; Metropolitan Life Ins. Co. v. Betz, 44 Tex. Civ. App. 557, 99 S. W. 
1140; Security Mutual Life Ins. Co. v. Calvert, 39 Tex. Civ. App. 382, 
87 S. W. 889; American Nat. Ins. Co. v. Anderson (Tex. Civ. App.) 
179 S. W. 66, 67; Logan v. New York Life Ins. Co., 107 Wash. 253, 
181 Pac. 906; Gallant v. Metropolitan Life Ins. Co., 167 Mass. 79, 44 
N. E. 1073; Barker v. Metropolitan Life Ins. Co., 188 Mass. 542, 74 N. E. 
945; Gallop v. Royal Neighbors of America, 167 Mo, App. 85, 150 S. W. 
1118; Michigan Mutual Life Ins. Co. v. Thompson, 44 Ind. App. 180, 
8 N. E. 503, 505; Metropolitan Life Ins. Co. v. Willis, 37 Ind. App. 
48, 76 N. E. 560, 561; Carmichael v. Hancock Mutual Life Ins. Co., 
116 App. Div. 291, 101) N. Y. Supp. 602; Metropolitan Life Ins. Co. v. 
Howle, 62 Ohio St. 204, 56 N. E. 908; Id., 68 Ohio St. 614, 68 N. E. 4; 
Oliver v. Mutual Life Ins. Co., 97 Va. 134, 33 S. E. 536; Packard v. 
Metropolitan Life Ins. Co., 72 N. H. 1, 54 Atl, 287. We do not think 
that an issue of waiver is raised by the evidence in this case. 


{2, 3] Plaintiff contends that insurance companies are prohibited 
from including in such policies such stipulations as the one under consid- 
eration by subdivision 3 of article 4742 of the Revised Statutes, and 
that such provision in the policy sued on is therefore illegal and void, 
and constitutes no defense to her claim. Said statute provides, in sub- 
stance, that no policy of life insurance issued and delivered in this state 
shall contain a provision for any mode of settlement at maturity of less 
value than the amount insured on the face thereof, except in cases of 
death by suicide, or while following stated hazardous occupations. This 
statute by its terms applies only to provisions concerning the mode of 
settlement at the maturity of the policy. It applies to policies which 
have become effective contracts of insurance between the parties, and 
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have matured by reason of the death of the insured. In such cases 
it controls any provision of the policy providing for settlement or dis- 
charge of the obligation of the insurer by the payment of any less sum 
than the face value of the policy except as therein permitted. First Texas 
State Insurance Co. v. Smalley, 111 Tex. 68, 228 S. W. 550. It has no 
application in determining whether the insurance contract ever took effect 
by reason of the failure of conditions which the parties mutually agreed 
should exist before it should become effective. It applies only to the 
settlement of the obligation imposed by a valid, existing contract. It has 
no application to a proposed contract which by its own terms never 
took effect. The construction of the statute contended for by plaintiff 
would prohibit a provision in a life insurance policy making it void for 
false representations concerning matters material to the risk made in 
securing such policy. The tender of the premium paid by the insured 
in this case was not an attempt to settle for less than the face of the 
policy. No such provision was contained therein. It was merely a recog- 
nition of defendant’s equitable duty to restore what it had received in 
the course of negotiations for a proposed contract which had never in 
fact become effective. 


[4] Plaintiff contends that the receipt and acceptance of a policy 
containing such a stipulation as the one under consideration should be 
construed as an implied representation by the insured that he is at that 
time in good health. She further contends that so construed said stipu- 
lation constitutes no defense to a suit on such a policy unless the insurer, 
within a reasonable time after discovering that the insured was not in 
good health when the policy was delivered, gives notice as required by 
article 498 of the statutes that it refuses to be bound thereby. Articles 
4947, 4948, and 4951 of the Revised Statutes are taken bodily from chapter 
69 of the acts of the Twenty-Eighth Legislature (General Laws of Texas 
1903, p. 94). By the express terms of said article 4951 none of said 
articles apply to policies containing a provision making the same incon- 
testable after two years or less, provided premiums are paid. The policy 
sued on contains such a provision and complies with all the requirements 
prescribed by said article. None of said articles apply in determining 
the issues in this case. Blackstone v. Kansas City Life Ins. Co., 107 
Tex. 102, 103, 104, 174 S. W. 821. 


The Legislature in 1909 passed a comprehensive act regulating the 
business of life insurance in this state. General Laws of Texas 1909, 
. 192. This act has been incorporated in Revised Statutes. Articles 
4741 and 4959 were taken therefrom. Article 4741, among other things, 
requires all life insurance policies issued or delivered in this state to 
contain a provision that all statements’ made by the insured shall, in 
the absence of fraud, be deemed representations, and not warranties. 
Articles 4959 declares that a recovery on a life insurance policy shall 
never be defeated because of the misrepresentation of an immaterial fact 
which does not affect the risk assumed. If the receipt and acceptance 
of the policy by the insured’ in this case was an implied representation 
that he was at the time in good health, such implied representation was 
admittedly untrue, and indisputably material to the risk. Such being 
the case, said statutes in no way prohibit or invalidate the stipulation that 
the policy sued on should not take effect unless the insured was in good 
health at the time it was delivered. We do not wish to be understood 
as holding that the acceptance of a policy containing such a stipulation 
is to be construed merely as an implied representation by the insured that 
he is in good health at the time, and not as a breach of a contractual 
provision preventing its taking effect under such condition. The decision 
of such question is not necessary to the disposition of this case; the 
following cases, however, hold contrary to plaintiff’s contention: Logan 
v. New York Life Ins. Co., 107 Wash. 253, 261, 181 Pac. 906; Packard 
v. Ins. Co., 72 N. H. 1, 54 Atl. 287; Metropolitan Life Ins. Co. v. Howle, 
62 Ohio, 204, 56 N. E. 908; Barker v. Metropolitan Life Ins, Co., 188 
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Mass. 542, 545, 74 N. E. 945; Murphy v. Metropolitan Life Ins. Co., 106 
Minn. 112, 113, 118 N. W. "355: Carmichael v. John Hancock Mutual 
Life Ins. Co., 116 App. Div. 291, 101 N. Y. Supp. 602, 604; Perry v. 
en 150 N. C. 143, 145, 63, S. E. 679, and other authorities above 
cite 

We recommend that the judgment of the Court of Civil Appeals be 
affirmed. 


Cureton, C. J. The judgment recommended in the report of the 
Commission of Appeals is adopted, and will be entered as the judgment 
of the Supreme Court. 


te 


ANDERSON et at. v. GRAND LODGE, UNITED BROTHERS OF 
FRIENDSHIP OF TEXAS. (No. 805.) 
(Court of Civil Appeals of Texas. Beaumont. Feb. 6, 1923.) 
248 Southwestern Reporter, 461. 

1. INSURANCE — CHANGE OF BENEFICIARY MUST COMPLY 
WITH CONSTITUTION AND BY-LAWS OF BENEFIT SO- 
CIETY. 

In view of Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4832, authorizing 
members of fraternal benefit societies to change the beneficiaries named in 
their certificates * ‘in accordance with the laws, rules or regulations of the 
society,” a change in beneficiary must be made in the manner prescribed by 
the constitution and by-laws, which, being binding on the member, are part 
of the contract between him and the society. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 

2. INSURANCE — ATTEMPTED CHANGE OF BENEFICIARY BY 
ISSUANCE OF NEW CERTIFICATE ON AFFIDAVIT AS TO 
LOSS OF ORIGINAL HELD INEFFECTUAL. 

In view of Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4832, authorizing 
change of beneficiaries by members of fraternal benefit societies “in ac- 
cordance with the laws, rules or regulations of the society,” an attempted 
change of beneficiary by issuance of a new certificate, naming the member’s 
estate instead of his wife as beneficiary, on affidavit that the original cer- 
tificate was lost, without affidavits of the member and two witnesses that his 
wife had abandoned or failed or neglected to minister to him, as required by 
the by-laws of the society, was ineffectual and did not cancel the first 
certificate. 

(For other cases, see Insurance, Dec. Dig. § 784[4].) 

3. INSURANCE — NEW CERTIFICATE NAMING MEMBER'S ES- 
TATE AS, BENEFICIARY HELD INEFFECTIVE EVEN IF IT 
a CERTIFICATE NAMING HIS WIFE AS BENEFI- 
CIARY. 

In view of Vernon's Sayles’ Ann. Civ. St. 1914, art. 4832, prescribing 
who may be beneficiaries under fraternal benefit certificates and authorizing 
changes in beneficiaries, within such restrictions, in accordance with the 
laws, rules, and regulations of the society, a new certificate naming the 
member's estate, in place of his wife, as beneficiary contrary to such statute 
and the by-laws of the society, is ineffective to make the estate the benefi- 
ciary even if it completely revoked the first certificate. 

(For other cases, see Insurance, Dec. Dig. § 770.) 
+. INSURANCE — RESIDUARY LEGATEE UNDER BENEFIT SO- 

CIETY MEMBER’S WILL HELD NOT ENTITLED TO BENE- 

FITS; “PERSON.” 


U der by-laws of a fraternal benefit society requiring payments of ben- 
efits to the beneficiary named in the deceased member’s certificate, to “per- 
sons” designated beneficiaries, in the order named, in the by-laws, or to the 
“person” designated by the member in his will, if a legal beneficiary. and 
designated in the order provided in the by-laws, one of several te whom a 
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deceased member devised the balance of his estate after collection of all 
debts due him, including insurance, by his executors, and payment of debts, 
funeral expenses, and special bequests, was not entitled to the benefit fund; 
the estate, not a “person” belonging to the class designated in the by-laws, 
being the beneficiary named in the will. 

(For other cases, see Insurance, Dec. Dig. § 793.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Person.) 

5. INSURANCE—INTENTION TO DESIGNATE BENEFICIARY BY 

WILL MUST BE:CLEARLY EXPRESSED. 

While a member of a fraternal benefit society may designate a benefi- 
ciary in his last will, where the constitution and by-laws prescribe no dif- 
ferent method, such intention must be elearly expressed. 

(For other cases, see Insurance, Dec. Dig. § 775.) 


6. INSURANCE—MEMBER OF FRATERNAL BENEFIT SOCIETY 
HELD NOT ENTITLED UNDER BY-LAWS TO REVOKE CER- 
TIFICATE AND NAME NEW BENEFICIARY IN WILL. 

Under fraternal benefit society by-laws providing that the fund shall 
be paid “to such person as may be designated by a member in his or her 
last will,” a member cannot revoke his certificate and name a new benefi- 
ciary in his will, such provision being applicable only where a legal benefi- 
ciary appointed as required by the by-laws in the first instance has prede- 
ceased the member and the latter makes no new designation by procuring 
the issuance of a new certificate. 

(For other cases, see Insurance, Dec. Dig. § 784[5].) 

7. INSURANCE—WIFE, AS FIRST BENEFICIARY NAMED IN BY- 
LAWS, TAKES BENEFIT FUND, WHERE CERTIFICATE IS- 
SUED AFTER CANCELLATION OF CERTIFICATE NAMING 
HER AS BENEFICIARY NAMES NO LEGAL BENEFICIARY. 
Under fraternal benefit society by-laws providing for payment of de- 

ceased member’s insurance money to the beneficiary named in his certifi- 
cate or to persons designated beneficiaries in the constitution and by-laws 
in the order named, the wife, as the first beneficiary therein named, takes, 
though the member’s certificate naming her as beneficiary is legally cancel- 
led, where a new certificate names no legal beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 782.) 


Appeal from Harris County Court; John D. Lewis, Judge. 

Action by Cora Anderson and husband against Grand Lodge, United 
Brothers of Friendship of Texas. Judgment for defendant, and plaintiffs 
appeal. Affirmed. 

See, also, 223 S. W. 237. 


M. H. Broyles, of Los Angeles, Cal., for appellants. 
Meek & Kahn, of Houston, for appellee. 


O’Quinn, J. In 1913, J. B. Bell procured a benefit certificate for the 
sum of $500 in the United Brothers of Friendship of Texas, a fraternal 
beneficiary corporation, eee under and by virtue of the laws of the 
state of Texas, in which V. A. Bell, his wife, was named as beneficiary. 
About August 1, 1917, Bell ‘applied for a new certificate, making oath 
that his former certificate was lost, and requested that in the new vs 
his estate be named as his beneficiary. A new certificate was issued, 
which his estate was named as beneficiary. Bell died November 4, 1917. 
At the time of his death, he was a member in good standing in said fra- 
ternal benefit society. He left a will in which he directed that his execu- 
tors should collect all debts owing to him, including his life insurance, ana 
that after paying all his debts, funeral expenses, and certain bequests, the 
remainder of his estate should be paid to the plaintiff in error, Cora Ander- 
son, and others in equal shares. When Bell obtained the first certificate, 
in which his wife was named as beneficiary, he carried it home and lockea 
it up with other papers in an iron safe, and it remained there until his 
death; but in obtaining his second certificate he made affidavit that it was 
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lost. At the time of his death he and his wife were living together, and 
there is nothing in the record to disclose that any discord had ever occurred 
between them during the 17 years they thus lived. Plaintiff in error, 
Cora Anderson, was a sister of Bell. Bell’s wife knew nothing of the second 
certificate until after the death of her husband. Plaintiff in error Cora 
Anderson to whom the other residuary legatees in the will, his sisters, and 
nieces, had relinquished their claim, claimed the fund named in the second 
certificate on the ground that after ail special bequests, debts, and expenses 
of the estate were paid, there remained considerable property, and as she 
and her said sisters and nieces were the residuary legatees in the will, they 
were entitled to the proceeds of said certificate as a residuary portion of 
the estate. The ‘defendant in error declined to pay the money to either 
claimant, but after consulting with the attorney for claimant, V. N. A. 
Bell, and attorney for the executors of the will, and the attorney for the 
claimant, Cora Anderson and other residuary legatees in the will, who all 
agreed that the estate of Bell could not take the fund, the executors sur- 
rendered the certificate to defendant in error, and defendant in error then 
paid the benefit fund to V. N. A. Bell, the beneficiary in the first certificate, 
as receipted and surrendered same to defendant in error on October 
1, 1918. 

On April 1, 1919, this suit was filed by plaintiff in error, Cora Ander- 
son, joined by her husband, as the only claiming residuary legatee under 
the will of Bell, against defendant in error, to collect the sum of $500 
claimed to be due them by virtue of said second certificate. 


Defendant in error answered by general demurrer, and special de- 
murrer to the effect that the petition alleged that the policy upon which 
plaintiffs in error sought to recover was payable to the estate of J. B. 
Bell, and that under the laws of the state of Texas, and the by-laws of 
defendant in error, the estate of Bell could not be made the beneficiary. 
It also answered by general denial and special plea, as follows: 


“Further specially answering herein, this defendant shows that hereto- . 
fore, long prior to the time mentioned in plaintiffs’ petition, that the said 
J. B. Bell, as a matter of fact, was a member of one of its local lodges, 
and as such member designated and had issued a certificate, regular in form, 
wherein he designated and named therein his wife, V. Nora A. Bell, as his 
beneficiary; that said policy was issued to said member, J. B. Bell, on the 
7th day of June, 1913, and accepted by him, and retained and kept in his 
possession; that thereafter, so defendant is informed, some time during the 
year 1917, as alleged by p‘aintiff, the said J. B. Bell, in some way, caused 
a policy or certificate to be delivered to him by this defendant order payable 
to his estate; that as a matter of law, as provided in the constitution and 
by-laws of the defendant order of which the said J. B. Bell was a member, 
such a certificate could not be issued, as well as under the laws of the state 
of Texas such a certificate could not be issued; that thereafter, after the 
death of said J. B. Bell, his wife, V. Nora A. Bell, sent to this defendant, 
with proper proof of death, the certificate it had issued to the said J. B. 
Bell in his lifetime, and on the date above written, and demanded payment 
thereof; that this defendant association took the matter up with the inde- 
pendent executor of the estate of said J. B. Bell, mentioned by the plain- 
tiff; that this defendant and said executor took advice from lawyers in 
the city of Houston, said executor consulting with Judge A. R. Hamblen 
and Judge Streetman. so it is informed, and after said consultation and 
advice it has been advised that under the laws of the order, and under 
the laws of the state of Texas, that said certificate issued to the estate of 
said J. B. Bell was absolutely void and without any authority; that said 
independent executor, representing the estate of said J. B. Bell, voluntarily 
surrendered said certificate to this defendant order and notified it that it had 
been informed that said certificate was void and issued without any author- 
ity in law, whereupon, and acting upon said advice from said administrator, 
who as stated before was independent executor of the estate of J. B. Betl, 
duly qualified and acting, and being fully empowered to bind said legatees of 
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said Bell provided for in his will, this defendant order paid to the said 
V. Nora A. Bell the full sum of $500 on the certificate issued by it to her, 
this being the full and largest amount that could be paid by this defendant 
order to a beneficiary of any one member, and this defendant says that the 
certificate declared on in this cause was unauthorized and could not legally 
have been issued in the first instance, and second, that under all the facts 
and circumstances in this case, by reason of said independent executor con- 
ceding that said certificate was void and surrendering same back to the 
defendant, with the statement that they would not further prosecute any 
claim thereunder, that this defendant paid to the wife and widow of said 
J. B. Bell, as aforestated, said sum of $500, which said amount would not 
have been paid but for the statement and actions of said independent execu- 
tor, and that by reason of the said statements and actions to this defendant 
that the plaintiff herein, claiming under the will of said Bell, as alleged by 
them, which also appointed and designated them independent executors, that 
they be estopped from asserting any claim whatever to said policy, and that 
neither have they shown in themselves any right to, prosecute this suit for 
it shows that the said J. B. Bell left independent executors of his estate 
with full power to sue for and do any and all things necessary to be done, 
and these plaintiffs have no right whatever to further prosecute this suit, 
and this defendant here now prays the court, first, that on a final trial 
hereof, if the above demurrers are overruled, that it have judgment that 
the plaintiff take nothing by reason of this suit, and that it may go hence 
without day and recover all costs.” 

The case was tried before the court without a jury, and judgment rend- 
ered for defendant in error, to which plaintiffs in error excepted, and from 
which they have appealed. 

The trial court held “that as a matter of law Bell, in attempting to 
make a change of beneficiary, did not comply with the laws of the order,” 
and for that reason the attempted change was not, as a matter of law, of 
any force or effect, and plaintiffs in error, in their first assignment of 
error and proposition thereunder, challenge this holding, contending that— 

“When a member of a fraternal beneficial society, desiring to effect a 
change of beneficiary, makes application for such change of beneficiary in 
the matter and form required by the regulations of such society, and the 
society, through its regularly and properly authorized officers, accepts such 
application, and thereupon issues to such member its new beneficial certifi- 
cate, wherein is recorded by the society a newly designated beneficiary, such 
action on the part of the member and the society has the effect of com- 
pletely revoking the former benefit certificate and putting at rest any claim 
whatever to benefits thereunder, whether the newly designated beneficiary 
comes within the statutory classes capable of taking or not.” 

The by-laws of the society are incorporated in and made a part of the 
contract of insurance. Section 2 of article 1 (Mutual Aid Department) 
of these by-laws provides: 

“The object of this department shall be to combine male and female 
persons of sound bodily health, exemplary habits and good moral character, 
into a secret fraternal, beneficiary and benevolent order; provide funds for 
their relief; comfort the sick and cheer the unfortunate by attentive minis- 
trations in times of sorrow and distress; promote fraternal love and unity; 
create a fund from which, on reasonable and satisfactory proof of death 
of a member who has complied with all the requirements of the order, 
there shall be paid to the person or persons named in the member’s certificate 
of membership (which is here termed benefit certificate), as beneficiary 
or beneficiaries, such sum or sums of money as may be ascertained by the 
board of managers, under the provisions of article III, section 2, of these 
laws. The beneficiary or beneficiaries (except as stated in sections 3 to 8, 
inclusive of this article), shall be the wife, the husband, children and their 
descendants (adopted child or children), father or mother or brother (per- 
sons dependent upon a member for support), brothers, sisters and the 
children of the deceased brothers and deceased sisters. The name or names 








=== 





1134 Insurance Law Journal, Vol. 61. [1923 


of the beneficiary or beneficiaries shall be written in every benefit certifi- 
cate. However, these laws are subject to the statutory laws enacted by 
the Legislature of Texas.” 


Section 6, art. 1, provides: 

“Sec. 6. A husband separated from his wife, but not, divorced, may 
designate some one or more persons other than his wife, his beneficiary; 
provided, the beneficiary so designated to the exclusion of the wife shall be 
the child or children. If such there be. If there be no child or children, 
and he be aged or infirm, he may designate as his beneficiary the person or 
persons with whom he may reside or upon whom he may depend for sup- 
port; should he be not aged or infirm, he will only be permitted to name 
as beneficiary, other than his wife, the beneficiaries named in section 2 of 
this article, and in the order therein named.” 

Section 7, art 1, provides: 

“Sec. 7. Where the wife is named beneficiary in the benefit certificate 
issued to the husband, and the wife shall thereafter abandon the husband, 
or the wife being in sound bodily health shall fail or neglect to care for or 
minister to the husband or the husband and family, and thereby the husband 
shall desire to designate another and different person as beneficiary, to the 
exclusion of the wife, he may do so by filing with the grand secretary his 
affidavit, accompanied by the affidavit of at least two credible witnesses, 
stating the fact of his being abandoned by his wife or of her failure or 
neglect to care for, or minister to him, or to him and his family; and if 
the grand secretary shall be satisfied with such proof, upon the surrender 
to him of the certificate so issued, with the husband’s request indorsed 
thereon, and stating the names of the new beneficiaries who may be his 
children; if there be no child or children; and he be aged or infirm, the 
person or persons with whom he may reside, or upon whom he may de- 
pend for support, or the beneficiaries, other than his wife, named in section 
2 of this article, and in the order therein named, and the payment of 
twenty-five cents to the grand secretary, he shall cancel said certificate so 
surrendered and shall issue in lieu of said certificate so surrendered and can- 
celed, a new certificate in which shall be written the name of the new 
beneficiary. Said certificate shall be subject to all the conditions and grant 
to the member and to the beneficiaries therein named all the rights and 
privileges of the certificate so returned and cancelled. Said new certifi- 
cate shall vacate and render null and void the certificate so returned. A 
record of the surrender and cancellation of said certificate and the issuance 
of one in lieu of same shall be made on the books of the board of this 
department.” 

Section 8, art 1, provides: 

“Section 8. If under the facts and circumstances stated in the last 
preceding section, the certificate shall be lost, or withheld from the hus- 
band, and he be not able to surrender the same for cancellation, as therein 
stated, he shall nevertheless have a new certificate issued as by said section 
provided, upon the member filing with the grand secretary the affidavits 
as by said section required, and in addition thereto, shall file with the grand 
secretary his affidavit which shall set forth the loss of said certificate, or the 
facts that the same is being withheld from his possession, with his appli- 
cation in writing, stating the facts and stating the name or names of the 
desired new beneficiary or beneficiaries, who shall be those as set forth in 
the last preceding section, and upon the payment of twenty-five cents the 
grand secretary shall issue in lieu of said certificate so lost or withheld, 
as the case may be, a new certificate in which shall be written the new 
beneficiary or beneficiaries. Said new certificate shall be subject to all the 
conditions and grant to the member and to the beneficiary therein named 
all the rights and privileges of the certificate so lost or withheld, and shall 
render null and void the certificate so lost or withheld. The record of the 
certificate on the books of the board of this department of the certificate 
so lost or withheld shall be canceled and the new certificate so issued be 
entered on the books of the board of this department.” 
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Article 4832, Vernon’s Sayles’ Civil Statutes, is as follows: 

“Beneficiaries—The payment of death benefits shall be confined to wife, 
husband, relative by blood to the fourth degree, father-in-law, mother-in- 
law, son-in-law, daughter-in-law, stepfather, stepmother, stepchildren, chil- 
dren by legal adoption, or to a person or persons dependent upon the mem- 
ber; provided, that if after the issuance of the original certificate the mem- 
ber shall become dependent upon an incorporated charitable institution, he 
shall have the privilege, with the consent of the society, to make such 
institution his beneficiary. Within the above restrictions each member shall 
have the right to designate his beneficiary, and from time to*time have 
the same changed in accordance with the laws, rules or regulations of the 
society, and no beneficiary shall have or obtain any vested interest in the 
said benefit until the same has become due and payable upon the death of 
the said member; provided, that any society may, by its laws, limit the 
scope of beneficiaries within the above classes.” 

Bell’s application for a new certificate with change of beneficiary is 
as follows: 

“Application for Change of Policy. 

“No. 1. I, J. B. Bell, a member of Solomon Lodge No. 18 of the city 
of Houston, county of Harris, in the state of Texas, holding benefit certifi- 
cate No. ——, payable at my death to V. N. A. Bell, desire to surrender 
the aforesaid certificate and pray that a new and different certificate be 
issued and I hereby designate to be the new beneficiary, J. B. Bell’s estate, 
of Houston, county of Harris, state of Texas, who bears to me the relation 
of ; 





“(Signed] J. B. Bell, Member Applying. 
“Sworn to and subscribed before me, at Houston, Texas, this 27th 
day of July, A. D. 1917. 
[Signed] J. F. Hardeway, Notary Public, Harris County.” 
“I certify on honor that the above request was made by the member 
whose name appears as an applicant and that the signature is that of said 


applicant. [Signed] W. W. Ballard, Secretary of Solomon Lodge 18, 
Houston, Texas. [Seal.]” 


“No. 2. Affidavit of Applicant. 
“State of Texas, County of Harris: 

“Before me, the aforesaid and undersigned authority, on this day per- 
sonally came and appeared J. B. Bell, who after first being by me duly 
sworn, deposes and says that his name is J. B. Bell; that he is a member 
in financial standing on the books of Solomon Lodge No. 18 U. B. F.; 
that he is the insured under policy No. , and that the names of the 
beneficiaries under the said policy are V. N. A. Bell, and that the said 
policy No. has been misplaced, lost, or destroyed. and that this 
affiant, after due search, has been unable to find the said policy; that affiant 
is desirous-of having a policy issued in lieu of the one above described, 
and all others that may be outstanding, and that this affidavit is made for 
the purpose of informing the United Brothers of Friendship of Texas of 
the fact that the said policy has been lost or destroyed, and for the purpose 
of inducing the United Brothers of Friendship of Texas fo issue a policy 
on the life of this affiant in lieu of the one above described. It is the pur- 
pose of this affidavit to avoid the making of said United Brothers of 
Friendship liable under two separate policies on the life of this affiant. 

“[Signed] J. B. Bell, Member Applying. 

“Sworn to and subscribed before me, at Houston, Texas, this 27th day 
of July, A. D., 1917. [Signed] J. J. Hardeway, Notary Public. [Seal.]” 

Indorsement on margin: “August 1, 1917, To W. L. Davis, Grand 
Secretary, U. B. F. and S. M. T. of Texas, Houston, Texas.” 

{1, 2] Plaintiffs in error’s proposition, supra, is based upon the con- 
tention that the member “makes application for such change in the manner 
and form required by the regulations of such society.” It is seen that the 
application falls far short of complying with the by-laws. The only provi- 
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sions for a husband changing his beneficiary, when the certificate is payable 
to his wife, are found in sections 6, 7 and 8 of article 1, (Mutual Aid 
Department), supra. From them it is seen that a change in beneficiary can 
be made in two instances only: (1) Where the husband is separated from 
the wife, but not divorced (section 6); and (2) where the wife abandons 
the husband, or being in sound bodily health shall fail or neglect to care 
for or minister to the husband and family (section 7). Where the facts 
mentioned in section 7, supra, exist, and the husband desires to change his 
beneficiary to the exclusion of the wife, he may do so by filing with the 
grand secretary his affidavit, accompanied by the affidavits of at least two 
credible witnesses, stating the fact of his being abandoned by his wife, or 
of her failure to care for or minister to him or to him and his family, 
whereupon, if the grand secretary is satisfied with such proof, upon the 
surrender to him of the certificate so issued, with the husband’s request in- 
dorsed thereon, and stating the names of the new beneficiaries, a new cer- 
tificate may be issued to him. 

Section 8, art. 1, supra, provides that “if under the facts and circum- 
stances stated in section 7, the certificate shall bea lost or withheld from 
the husband, and he be not able to surrender same for cancellation,” he may 
procure the issuance of a new certificate by filing with the grand secretary 
the affidavits required by section 7, and in addition his affidavit of the loss 
of his certificate, or the fact of its being withheld from him, with his appli- 
cation in writing stating facts, and stating the name or names of the new 
beneficiaries, who shall be those mentioned in said section 7, in which new 
certificate the name or names of the new beneficiaries shall be written. 


Now, none of the facts existed to entitle Bell, under the by-laws, to 
change his beneficiary. His wife was not separated from, she had not 
abandoned him; nor had she failed or neglected to minister to him—indeed, 
no such facts are even claimed to have existed, but in the face of the 
absence of such facts, and contrary to the by-laws governing such matters, 
and without even making affidavit himself of the fact of abandonment or 
lack of ministration by his wife, and without the affidavits of two witnesses 
to such facts, as required by section 7, supra, he simply makes affidavit that 
his certificate is lost (which is itself false), and that he wishes to receive a 
new certificate, naming his estate as a beneficiary, and thus procures the 
issuance of a new certificate purporting to cancel the first one and naming 
his estate as his beneficiary, in violation of article 4832, R. S., supra, 
which requires a change in beneficiary must be made in compliance with 
the laws, rules, and regulations of the society; and in violation of all the 
rules of the society, and in no wise complying with the by-laws regulating 
the issuance of a new certificate and the changing of his beneficiary. This 
he could not do in the manner attempted. The only restriction upon the 
power of the member to change his beneficiary at will is such as is found 
in the statutes of the state, and in the constitution and by-laws of the 
society. The change in beneficiary must be made in the manner prescribed 
by the by-laws, for the constitution and by-laws of a fraternal benefit so- 
ciety, being binding on the member, are properly considered as forming a 
part of the contract between the member and the society. The change 
must be made in the manner designated in such provisions, or it is void. 
Therefore we hold that Bell’s right to revoke his former designation of 
beneficiary was governed by the statute and by-laws, and in doing so they 
must be complied with, and as they prescribed the regulations to be observed 
in making a change of beneficiary, and designated the persons who could 
be named as new beneficiaries, his right to name a new beneficiary was con- 
tingent upon a compliance with the requirements of the statute and by- 
laws, and that the attempt of Bell to change his beneficiary, as was done, 
was ineffectual and did not cancel the first certificate in which his wife was 
named beneficiary. Article 4832, Vernon’s Sayles’ Civil Statutes, §§ 7 and 
8; article 1 (Mutual Aid Department), by-laws of society; Bacon on 
Benefit Societies, § 310c; Joyce on Insurance, § 753; 1 Cooley’s Briefs on 
Law of Insurance, p. 803; 4 Cooley’s Briefs on Law of Insurance, p. 3776; 
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note 19 Am. St. Rep. 786-790; Grand Lodge v. Iselt (Tex. Civ. App.) 37 
S. W. 377; Gray v. W. O. W., 47 Tex. Civ. App. 609, 106 S. W. 179 (writ 
denied) ; Flowers v. W. O. W., 40 Tex. Civ. App. 593, 90 S. W. 526; 
Sturges v. Sturges, 126 Ky. 80, 102 S. W. 884, 12 L. R. A. (N. S.) 1014; 
Association v. Brown (C. C.) 33 Fed. 11; Pettus v. Hendricks, 113 Va. 326, 
74 S. > la Elsey v. Odd Fellows Mutual Relief Ass’n, 142 Mass. 224, 7 
N. E. ; 

In Bacon on Benefit Societies, § 310c, supra, the law is stated as 
follows: 


“The question occurs as to the effect on the rights of the beneficiaries 
first designated by an attempted change of beneficiary which is incomplete, 
or where the change being effected by compliance with the required formali- 
ties and the issuance of a new certificate, is illegal because the second 
beneficiaries are not entitled to take. While it seems to be taken for 
granted in the cases cited in the preceding sections that if the attempted 
change of beneficiary is not complete, the rights of the first beneficiaries are 
not affected, because the revocation is not made complete by the issuance 
of the new certificate, it is now settled that if for any reason the change of 
beneficiaries is invalid, the rights of the first beneficiary remain in force.” 

In 4 Cooley’s Briefs on the Law of Insurance, p. 3776, supra, the rule 
is thus stated: 


“If, however, the attempted change is invalid and ineffective for any 
reason, the rights of the original beneficiary are not affected, and the origi- 
nal designation remains in force.” 

{3] But plaintiffs in error insist that, if the manner in which the new 
certificate was issued was irregular, the defendant in error acting through 
its regular officers accepted the application for a new certificate, and issued 
same, and therefore it had the effect to completely revoke the first benefit 
certificate. 

If this contention be conceded, in procuring the issuance of the new 
certificate, under the statutes of the state and the by-laws of the society, 
Bell would have had to name a new beneficiary, who under said statute 
and by-laws could not have been his estate. The member, at all times, in 
naming his beneficiary must make his selection from among those the 
statute and charter and by-laws of the society permit to receive the benefit. 
Article 4832, Vernon’s Sayles’ Civil Statutes; sections 2 and 7, art. 1 
(Mutual Aid Department), by-laws; Lodge v. Iselt (Tex. Civ. App.) 37 
S. W. 377. The statute (article 4832), and the by-laws of the society (sec- 
tions 2 and 7, art. 1), prescribing who may be beneficiaries, their eligibility 
must be tested by these laws. Therefore, if the issuance of the second 
certificate had the effect to cancel the first, still if the estate of Bell could 
not be made the beneficiary thereunder, the certificate stood as if no bene- 
ficiary had been named. The interest acquired by a member is not one 
payable to himself or for his benefit. The money to be paid could never go 
to him or to his estate. Coleman v. Anderson, 98 Tex. 570, 86 S. W. 730. 

[4] But plaintiffs in error contend that even if the designation of his 
estate as his beneficiary in the second certificate was invalid, nevertheless 
they would be entitled to take the benefit fund because Bell, in his will, 
named his sister, plaintiff in error, Cora Anderson, his residuary legatee, 
and that that was a sufficient designation of beneficiary. 

We do not believe this contention should be-sustained. Article 7, § 1 
(Mutual Aid Department), of the by-laws of the defendant in error, pro- 
vides : 

“Tt shall be the duty of the board of managers to cause to be collected 
in assessments provided for in articles III and IV and to cause the total 
amount so colleeted to be paid to the beneficiary or beneficiaries named in 
the benefit certificate of the deceased member, or to such persons as in this 
law are designated beneficiaries and in the order so named, or to such person 
as may be designated by the member in his or her last will; provided, the 
beneficiary so designated by last will, shall under these laws, be a legai 
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beneficiary, and be designated in the order provided in section 2, art }, 
hereof, if any such survive him or her.” 

It is thus seen that the right to designate beneficiaries by will is 
granted to the insured, but the by-law plainly says that— 

“The beneficiary so designated by last will shall, under these laws, he 
legal beneficiaries, and be designated in the order specified in section 2, art. 1, 
thereof, if any such survive him or her.” 

In his will, Bell did not say anything about a beneficiary in his certifi- 
cate, but, to the contrary, directed his executors to “collect in all debts due 
me, including insurance on my life, and to dispose of any personal property 
that I may leave and apply the same to the payment of my indebtedness, 
including funeral expenses, and bequests herein made,” and further willed: 

“That all the balance of my estate, wheresoever located or whatever may 
be its nature, real, personal or mixed, I will and devise in equal portions 
to Julia Perry, Cora Anderson, Mae Etta Polk, Lilly D. Moore and Ruby 
Sapenter.” 

The by-laws above set out (article 7, § 1) says the beneficiary named in 
the will must be a “person” and must belong to the class designated in the 
by-laws. It is perfectly plain that plaintiff in error was not named a bene- 
ficiary in the will. The only way in which she could receive any of the 
benefit fund under the will would be for the money to be paid into the 
estate, and then what, if any, was left after paying the debts, funeral ex- 
penses, and special bequests, to be paid to her as a residuary legatee. This 
cannot be done, for to do so would be to ignore the plain statute of the 
state (article 4832) and the by-laws of the society. 


{5] Furthermore, while a designation of a beneficiary may be made 
by a member in his last will where the constitution and by-laws do not 
prescribe a different method (3 Enc. of Law [2d Ed.] 996), the intention 
to exercise the power of appointment in this manner must be clearly ex- 
pressed, and the proceeds of the certificate have been held not to pass under 
a mere residuary clause in the will, 3 Enc. of Law (2d Ed.) 996; Greeno 
v. Greeno, 23 Hun. 478. Cooley, in his excellent work, Briefs on the Law 
of Insurance (volume 1, p. 819), says: 

“Though it was held in Weil v. Trafford, 3 Tenn. Ch. 108, that the 
naming of a person as a residuary legatee is a sufficient designation, the 
weight of authority is that a general bequest by residuary clause is not 
sufficient.” 

[6] Moreover, it is thought that the provision in article 7, § 1, 
of the by-laws of defendant in error, supra, wherein it is provided that the 
fund shall be paid to “. . . or to such person as may be designated 
by the member in his or her last will, . . .” is intended to app‘y, and to 
give the power to designate a beneficiary by will, only where a legal bene- 
ficiary has been appointed as required by the by-laws in the first instance, 
and said beneficiary has pre-deceased the member, and the member has not 
made a new designation by procuring the issuance of a new certificate, 
but permits the old certificate to remain in force, and then directs in his 
will who shall be his beneficiary. In other words, under the language of the 
by-laws of defendant in error, we do not believe a member can, by designa- 
tion in his will, revoke his first certificate and name a new beneficiary to 
supplant the one before legally appointed. The by-laws governing and pre- 
scribing the manner of obtaining a new certificate and naming a new bene- 
ficiary are exclusive, and no other method may be employed by the mem- 
ber. Article 4832, Vernon’s Sayles’ Civil Statutes; Flowers v. W. O. W., 
40 Tex. Civ. App. 593, 90 S. W. 526: Gray v. W. O. W. 47 Tex. Civ. App. 
609, 106 S. W. 179 (writ denied) ; Wooden v. Wooden (Tex. Civ. App.) 
116 S. W. 629; Phillips v. Phillips (Tex. Civ. App.) 226 S. W. 480. 


[7] However, if the first certificate was legally canceled, the second 
certificate not naming a legal beneficiary, the fund must be paid to the 
beneficiary named in the by-laws (section 2, art. 1, and section 1, art 7, 
Mutual Aid Department), and in the order therein named, which names 
the wife first, and hence she would take, Harris v. Harris, 44 Tex. Civ. 
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App. 152, 97 S. W. 504; Grand Lodge, Colored Knights of Pythias, v. 
Mackey (Tex. Civ. App.) 104 S. W. 906; Appleby v. Grand Lodge, Sons 
of Herman (Tex. Civ. App.) 225 S. W. 588. The by-laws of the society 
(article 7, § 1), provides that the insurance money on the death of a 
member shall be paid to the beneficiary or beneficiaries named in the bene- 
fit certificate of a deceased member, or to such persons as in the constitu- 
tion and by-laws of the order (article 1, § 2) are designated beneficiaries, 
and in the order named. In said by-laws the wife is named first, so that if 
the issuance of the second certificate could be held to have revoked the 
first, the second, being without any legal beneficiary, would stand as if no 
beneficiary had been named in the first instance, and hence the fund would 
go to the person or persons designated as beneficiaries in the by-laws, and 
in the order therein named, and as the wife is named first, she would, 
under the law, take the benefit. Grand Lodge v. Mackey (Tex, Civ. App.) 
104 S. W. 907. _ Furthermore the by-laws do not make any provision as to 
the disposition of the benefit fund where an ineligible beneficiary has been 
designated. So the fund being payable only to a certain class ‘(article 7, 
§ 1), the by-laws must be looked to in order to determine to whom the fund 
goes, and it must be paid to the beneficiaries permitted in the by-laws and 
in the order therein named, and as the wife is there named first, she would 
take. 


The judgment below being proper under the law and the facts, it is in 
all things affirmed. 


—____—~. «> 


SOVEREIGN CAMP, W. O. W., v. HUBBARD. (No. 6571.) 

(Court of Civil Appeals of Texas. San Antonio. May 26, 1921. Rehear- 
ing Denied June 18, 1921.) 

248 Southwestern Reporter, 732. 


2. INSURANCE — BENEFIT SOCIETY HELD ESTOPPED TO AS- 

SERT NONDELIVERY OF POLICY TO ASSURED. 

Where under the terms of the constitution and laws of a fraternal ben- 
efit society a life insurance certificate issued by it was not valid unless de- 
livered to the assured, the society was estopped to set up nondelivery as a 
defense where it delivered the certificate without protest or notice to the 
beneficiary, accepted payment of dues from him, and did not call his at- 
tention to the requirement. 

(For other cases, see Insurance, Dec. Dig. § 724[1]. ) 


3. INSURANCE — PAROL WAIVER OF CONDITION GOOD 
THOUGH REQUIRED TO BE IN WRITING WHERE NO EVI- 
DENCE SHOWING NO WRITTEN WAIVER. 


In a suit on a life insurance certificate issued by a fraternal benefit 
society, where plaintiff proved a parol waiver of a condition requiring de- 
livery of the policy to the assured, and there was no allegation or testimony 
that a waiver in writing, signed by the commander or clerk, was not made, 
plaintiff could recover; a parol waiver being good, though required to be in 
writing. 

(For other cases, see Insurance, Dec. Dig. § 724[1].) 

4. INSURANCE—INCORRECT HISTORY OF APPLICANT’S FAM- 

ILY DOES NOT VITIATE LIFE POLICY WHERE NO FALSITY 

OR INTENT TO DECEIVE. 


Where there was no evidence of any falsity or intent to deceive in the 
assured’s representations in her application for a life insurance policy as to 
her family history. an incorrect history did not vitiate the policy. 

(For other cases, see Insurance. Dec. Dig. § 723[7].) 


5. INSURANCE — MISREPRESENTATION OR MISTAKE AS TO 
FAMILY HISTORY DOES NOT VITIATE LIFE POLICY NOT 
CONDITIONED TO BE VOID ON SUCH GROUND 


A misrepresentation or mistake as to family history will not vitiate a 
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life insurance policy conditioned to be void on certain grounds, of which 
incorrectness of family history is not one. 
(For other cases, see Insurance. Dec. Dig. § 723[7].) 


6. INSURANCE—HEARSAY TESTIMONY AS TO DEATH OF AS- 
SURED’S BROTHER HELD TOO UNCERTAIN TO JUSTIFY 
FORFEITURE OF POLICY. 

In a suit on a life insurance policy, hearsay testimony of plaintiff as to 

a brother the assured having died was too uncertain to justify forfeiture of 

the policy on the ground of misrepresentations as to family history. 
(For other cases, see Insurance, Dec. Dig. § 819[2].) 


7. INSURANCE — FORFEITURE NOT PERMITTED WHERE NO 
ae OF MISREPRESENTATIONS IN APPLICA- 
TION. 

Where it is not alleged that representations made in the application for 
a life insurance policy were false, the policy will not be forfeited on such 
ground, as forfeitures are not favored and should never be permitted except 
under full allegation and proof. 

(For other cases, see Insurance, Dec. Dig. § 815[4].) 

Error from District Court, Bexar County; J. T. Sluder, Judge. 

Action by Amadeo S. Hubbard against the Sovereign Camp, Woodmen 
= ~ World. Judgment for plaintiff, and defendant brings error. Af- 
irmed. 

E. D. Henry, John H. Bickett, Jr., and L. M.. Bickett, all of San Anto- 
nio, for plaintiff in error. 

Wm. H. Russell, of San Antonio, for defendant in error. 


Fiy, C. J. This is a suit by defendant in error, Hubbard, to recover 
on a policy for $500 on the life of his deceased wife, Maria P. Alba de 
Hubbard, which policy was issued by plaintiff in error, a fraternal benefi- 
ciary society or association. The society filed a general demurrer, and 
four special exceptions, and answered that on April 1, 1919, it issued the 
certificate sued on to Maria Patracinio Alba de Hubbard that it was 
granted on condition of the payment of the stated monthly premium 
named in the policy and further consideration of the delivery of the 
certificate during the lifetime and good health of the member;. that the 
certificate, the articles of incorporation, and the constitution and laws of 
the Soverign Camp of the society and all amendments which might there- 
after be made contained the entire contract between the parties. It was 
further alleged that the certificate provided that it should be delivered 
to the member in person while in good health. It was alleged that 
the certificate was never delivered to Mrs. Hubbard in person, and that 
about April 20, some. three weeks after the certificate was issued, Mrs. 
Hubbard became sick and remained in such condition until she died on 
May 21, 1919. A jury was waived, and the court rendered a judgment 
in favor of Hubbard for $500. 

[1] We do not think the pleadings of defendant in error, as aided 
by the answers, were open to attack through a general demurrer. Every 
intendment of the pleader must be read into the petition, and under 
that rule the petition, as aided by answer, is good against gerieral demurrer. 
There was an allegation that a certain policy of insurance was delivered 
by plaintiff in error to Mrs. Hubbard, whereby, for the considerations 
therein named, the life of assured was insured for $500 with defendant 
in error as the beneficiary; that the assured had died, and the amount 
of the policy was due and unpaid, and any matters lacking in the peti- 
tion are supplied by the answer, in which the policy is attacked upon 
the ground alone that the certificate was not delivered to deceased while 
she was in good health. There is no claim that all other conditions were 
not complied with. In the supplemental petition, which was in effect 
an amendment, full allegations were made as to conditions in the certi- 
ficate and the allegations in the answer fully met. The allegations in 
‘Ye supplemental petition also meet all of the special exceptions, and 
the first, second, third, fourth, and fifth assignments of ertor are overruled. 
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[2] The sixth assignment is a combjnation of seven assignments, 
which, according to plaintiff in error, “are all there grouped together 
and submitted as one assignment of error. Probably, as stated by 
plaintiff in error, all of them either directly or’ indirectly assail the 
defense of estoppel interposed by defendant in error, as to the delivery 
of the certificate. It is contended by plaintiff in error that, under the 
terms of the constitution and laws of the society, the certificate was not 
valid and binding unless delivered by the society to Mrs. Hubbard, while 
defendant in error contends that the society knew when application was 
made for the policy that Mrs. Hubbard intended to visit Mexico, that 
it delivered the certificate without protest or notice to defendant in 
error, accepted payment of dues from him, and made no objection on 
the ground of the absence of the wife nor called his attention to any 
requirement that the certificate could be delivered only to her, and that 
the society is therefore estopped to deny its liability because of failure 
to deliver the certificate to the assured. Setting aside all claims that 
neither defendant in error nor his wife knew of the provision as to 
delivery of the certificate, the sole question to be considered is: Did the 
society estop itself by its conduct from presenting the defense of non- 
delivery to the assured? 


It is argued by plaintiff in error that, as every policy holder is 
charged with knowledge of the contents of the contract and the consti- 
tution and laws of the society, which are a part of it, the assured knew 
that the certificate should be delivered to her in person, and was not 
misled by the conduct of plaintiff in error. It is insisted that “without 
ignorance there could be no misleading of the party, for, if he knew 
the facts, he could not be misled or deceived by another.” The law 
as to estoppel by waiver is ignored, in which case no representation is 
necessary, but the estoppel is complete when by the course of conduct 
of one party to a contract entitled to the performance of certain terms 
or conditions thereof the other party has been led to believe that a 
performance will not be required until it is too late to perform, and 
to insist on performance would result in injustice. This kind of estoppel, 
unlike, that by misrepresentation, does not rest upon ignorance of the 
facts by the party entitled to the benefit of it. As said by the Supreme 
Court of the United States in’ N. Y. Ins. Co. v. Eggleston, 96 U. S. 
572, 24 L. Ed. 841: 


“Any agreement, declaration, or course of action, on the part of an 
insurance company, which leads a party insured honestly to believe that 
by conforming thereto a forfeiture of his policy will not be incurred, 
followed by due conformity on his part, will and ought to estop the 
company from insisting upon a forfeiture, though it might be claimed 
under the express letter of the contract.” 

In this case the facts show that the certificate was delivered by 
plaintiff in error in the absence of his wife in Mexico, and, acting for 
his wife, defendant in error paid the deputy or agent of plaintiff in 
error all: dues demanded. No objection was made to making the delivery 
of the certificate to defendant in error, nor any inquiries made about Mrs. 
Hubbard. The constitution and by-laws were never delivered. There 
is no evidence tending to show any tubercular affection of Mrs. Hubbard 
when the application for insurance was made, nor even when she died 
is it satisfactorily shown that she had tuberculosis. There was nothing 
in the certificate to indicate that the certificate should be delivered to 
the insured in person, and, while it is indicated therein that the constitu- 
tion and by-laws were a part thereof, no copies of such constitution and 
by-laws were furnished the assured or beneficiary. The evidence sup- 
ports an estoppel against plaintiff in error. 

[3] It is the contention, however, of plaintiff in error, that, as it 
was not shown that the Soverign Commander or Sovereign Clerk had 
waived delivery of the certificate to the assured, the waiver was not 
effective. It was not pleaded that the commander or clerk did not sign 
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a waiver, and there was no plea upon which to base testimony that they 
did not make such a waiver. Defendant pleaded that there was a waiver 
and proved it, and there was no testimony tending to show that a waiver 
under the strict terms of the certificate was not made. Although required 
to be in writing, a parol waiver of a condition in a policy is good. Bacon, 
Ben. Soc. & Life Ins. §§ 272 and 422, and authorities cited; Joyce, Law 
of Ins. § 97b; Mut. Reserve Fund v. Farmer, 65 Ark. 581, 47 S. W. 850; 
N. Y. Life Ins. Co. v. Babcock, 104 Ga. 67, 30 S. E. 273, 42 L. R. A. 
88, 69 Am. St. Rep. 134; N. Y. Life Ins. Co. v. Pike, 51 Colo. 238, 117 
Pac. 899. 

At the time that the certificate was delivered to defendant in error, 
as the agent of his wife, she was in good health, and the policy could 
have been delivered to her in person if it had been required. The agent 
was satisfied to deliver the policy to the husband and to receive the 
premiums from him, and the society cannot be permitted to evade responsi- 
bility to the beneficiary on a mere technicality which it had waived. 

4-6] The evidence fails to show any falsity or intent to deceive 
upon the part of assured in her representations as to the history of her 
family. We have seen no case in which it has been held that an 
incorrect history of the applicant’s family would vitiate a life policy except 
as herein indicated. It is certain that none of the cases cited by plaintiff 
in error hold that misrepresentations or mistakes as to family history 
would vitiate a policy. They are all cases in which misrepresentations 
were made as to his personal history by the applicant, except the case of 
Ins. Co. v. Pinson, 94 Tex. 553, 63 S, W. 531, in which it was held that 
the ages of sisters stated in the application were warranties because made 
so by the policy. No such provision is made in this policy, but the idea 
of such being the intention of the parties is excluded by the fact that 
it is specially stated that the certificate shall be void on certain grounds, 
and incorrectness of family history is not one of them. The only evi- 
dence as to more than one brother of assured having died was that of de- 
fendant in error, and he spoke only from hearsay. He had never seen the 
brothers or sisters and knew nothing but what he had possibly heard. It 
was too uncertain testimony to form the basis for the forfeiture of a policy. 

[7] Plaintiff in error did not allege in its answer that the repre- 
sentations made in the application as to the family history were false 
nor that any representations made therein were false, and there is nothing 
in the pleading, if there had been in the evidence to form any basis 
for forfeiture on the ground of misrepresentations in the application. We 
do not suppose that the ordinary rules of pleading have been abolished 
as to fraternal benefit societies, however great favorites they may be 
under the law of 1913 exempting them from burdens borne by the ordinary 
insurance company. They should be held to the strictest allegation and 
proof before they are permitted to avoid payment of their debts upon 
the sheerest technicalities. Forfeitures are not and should not be favored 
by the law, and should never be permitted except under full allegation 
and proof. Sov. Camp, W. O. W., v. Dees, 45 Tex. Civ. App. 318, 
100 S. W. 366. 

The judgment is affirmed. 


Smith, J., entered his disqualification and did not sit in this case. 


ooo 


NORTHERN LIFE INS. CO. v. WALKER. (No. 17484.) 


(Supreme Court of Washington. Jan. 10, 1923.) 
212 Pacific Reporter, 277. 

1. APPEAL AND ERROR— NOTICE OF APPEAL FROM ENTIRE 
DECREE HELD SUFFICIENT, NOTWITHSTANDING DEFEC- 
TIVE RECITALS. 

Notice of appeal from the whole order and decree entered on a stated 
date, a copy of which was annexed thereto, was sufficient, although the re- 
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citals in the notice of the substance of the decree would not have been suf- 
ficient standing alone. 
(For other cases, see Appeal and Error, Dec. Dig. § 419[1].) 


2. APPEAL AND ERROR— STATEMENT OF FACTS NEED NOT 

CONTAIN ALL EVIDENCE, IF THAT IS UNNECESSARY FOR 

A REVIEW OF THE QUESTIONS RAISED. . 

It is not necessary that the statement of facts on appeal contain all of 
the proceedings and evidence in the.trial below, if a consideration of such 
proceedings and evidence is not necessary in determining the questions raised 
by appellant. 

(For other cases, see Appeal and Error, Dec. Dig. § 560.) 


3, APPEAL-AND ERROR — CERTIFICATE TO STATEMENT OF 
FACTS HELD SUFFICIENT TO RAISE QUESTION OF AP- 
PELLANT’S RIGHT TO JURY TRIAL. 

Under Rem. Comp. Stat. § 391, requiring the judge to certify that the 
matters in the statement of facts are matters occurring in the cause, and 
that the statement contains all the material facts, the certificate to a state- 
ment containing only the demand of defendant at the opening of the trial 
for a jury, and the exception to the court’s refusal of a jury trial, which 
was substantially in the language of the statute, is sufficient to raise on ap- 
peal the question of the right to a jury trial. 

(For other cases, see Appeal and Error, Dec. Dig. § 614.) 


4. CANCELLATION OF INSTRUMENTS—INSURER HAS EQUIT- 
ABLE RIGHT TO CANCEL POLICY FOR DEFENSE WHICH 
WOULD BE LOST BY DELAY. 

An insurance company has a right to sue to cancel a policy on the 
ground of suicide of insured if its right to set up suicide as a defense to 
recovery on the policy would be barred by the expiration of the year during 
which the policy was incontestable, and an action at law on the policy 
would not have to be brought until after that period. 

(For other cases, see Cancellation of Instruments, Dec. Dig. § 13.) 


5. CANCELLATION OF INSTRUMENTS — POLICY NOT CAN- 
CELED ON GROUND WHICH WOULD BE DEFENSE TO PRE- 
VIOUS LAW ACTION. 

An insurance company cannot sue for cancellation of a policy on a 
ground which it could set wp as a defense in an action at law to recover on 
the policy, instituted before the equitable suit for cancellation, nor claim 
the right to cancellation by way of equitable cross-complaint, which is equi- 
valent to the commencement of a new action. 

(For other cases, see Cancellation of Instruments, Dec. Dig. § 13.) 


6. CANCELLATION OF INSTRUMENTS — INSURER CANNOT 
MAINTAIN EQUITABLE ACTION, WHERE BENEFICIARY 
SEASONABLY FILES CROSS-COMPLAINT IN LAW FOR RE- 
COVERY ON THE POLICY. 

Even if an insurance company can institute an equitable suit for can- 
cellation of a policy, it cannot maintain such suit, where the beneficiaries 
seasonably filed a cross-complaint therein, seeking recovery at law upon the 
policy, to which cross- complaint the insured could interpose as a defense 
its ground for cancellation, since otherwise an insurance company could 
deprive the beneficiary of her right to jury trial by filing first the equitable 
suit. 

(For other cases, see Cancellation of Instruments, Dec. Dig. § 13.) 


7. JURY—DEFENDANT’S EXPRESS WAIVER OF RIGHT TO DE- 
FEAT AVOIDANCE OF POLICY FOR LAPSE OF TIME HELD 
TO PRECLUDE EQUITABLE ACTION. 

Even though a beneficiary's cross- -complaint at law for recovery on the 
policy was not filed in the company’s suit to cancel the policy until after 
the expiration of the year within which the company could avoid the policy 
on the ground of suicide, the express. waiver by the beneficiary of her right 
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to rely on the lapse of time as a bar to that defense on her cross-complaint 
and of her right to dismiss the cross-complaint protects the defense, and 
entitles the beneficiary to a jury trial. 

(For other cases, see Jury, Dec. Dig. § 13[16].) 

Department 1. 

Appeal from Superior Court, King County; W. P. Brown, Judge. 

Action by the Northern Life Insurance Company against Ada L. 
Walker, individually and as executrix of the last will and testament of 
William Henry Harmon, deceased. Judgment for plaintiff, and defendant 
appeals. Reversed and remanded, with directions. 

C. N. Dickison and William L. Bar, both of Seattle, for appellant. 

Preston, Thorgrimson & Turner, of Seattle, for respondent. 
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SCHADE v. WESTERN UNION LIFE INS. CO. et at. (No. 17615.) 
(Supreme Court of Washington. May 22, 1923.) 
215 Pacific Reporter, 521. 


1. INSURANCE—RIGHTS OF BENEFICIARIES CONTINGENT ON 
AND QUALIFIED BY RESERVED POWER TO CHANGE BEN- 
EFICIARIES. 

There being no statute forbidding policy provisions authorizing change 
of beneficiary at option of insured, the rights of the beneficiaries named in 
contracts are contingent on and qualified by the reserved power of the in- 
sured to change them to another. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE—STATUTE HELD NOT TO FORBID PROVISION 
IN POLICY RESERVING TO INSURED RIGHT TO CHANGE 
BENEFICIARY. 

Rem. Comp. Stat. § 7230—1, defining the rights of beneficiaries of life 
insurance policies, does not forbid a provision in the policy reserving to in- 
sured the right to change the beneficiary ned 3 in the contract. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Department 1. 

Appeal from Superior Court, Spokane County; Bruce Blake, Judge. 

Action by Sophia Schade against the Western Union Life Insurance 
Company and another. Judgment for defendants, and plaintiff appeals. 
Affirmed. 

O. C. Moore and Turner, Nuzum. all of Spokane, for appellant. 

Graves, Kizer & Graves, of Spokane, for respondents. 

MircHe.L, J. The complaint states two causes of action, each on a 
policy of life insurance, one policy dated December 6, 1906 for $5,000 and 
the other one dated August 3, 1909, for $10,000, both written by the 
Western Union Life Insurance Company on the life of Bernhard Schade, 
and in each of which his wife, the plaintiff herein, was nominated as 
beneficiary. The suit is against the insurance company and also against 
the Spokane & Eastern Trust Company, to which the insurance money 
was paid upon the death of the insured. Upon the complaint, the an- 
swers of the defendants, and plaintiff’s replies thereto, the case was tried 
without a jury and decided against the plaintiff as to both causes of action, 
from which judgment she has appealed. 

The facts in the case as presented to the trial court and in this court 
seem not to be in dispute. They are disclosed by allegations and admis- 
sions in the pleadings, together with a written stipulation of facts, which 
latter appears to be treated by the parties as covering all the controverted 
allegations in the pleadings of the respective parties. 

At the date of the policies, the insured and the appellant were hus- 
band and wife and continued to be such until his death, February 16, 
1921. Each of the policies contained the following provisions: 
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“Change of Beneficiary—The insured may, at any time, without the 
consent of the beneficiary, provided this bond is not assigned, change the 
beneficiary by filing a written request, duly acknowledged, accompanied by 
this bond, such change to take effect upon the indorsement thereof upon 
this bond by the company, whereupon it will be returned to the insured.” 

““Assignment.—This bond may be assigned, but any such assignment 
must be made in duplicate, and both copies must be sent to the head office 
of the company, one being filed and one to be returned to the insured. 
Claim of assignee shall be subject to proof of interest, and the company 
will assume no responsibility for the validity of any assignment.’ 

Upon the issuance and delivery of each policy to the insured, he de- 
livered it to his wife and declared it to be a gift, and she accepted it as a 
gift. She immediately permitted her husband to take each policy for the 
purpose of placing it in his safe for safe-keeping without any agreement 
between them, or intention on her part, that she was thereby parting with 
the policy as her property. On a number of occasions thereafter, the 
number of times or dates not given, she paid the premiums due on the 
policies upon her husband failing to do so. In November, 1913, the in- 
sured was indebted to the Spokane & Eastern Trust Company in any 
amount in excess of $14,000, which it was insisting should be paid, and, 
in consideration of an extension of time for making payment granted by 
the Spokane & Eastern Trust Company, he, without the knowledge or 
consent of his wife, assigned and delivered to it as collateral for the pay- 
ment of his indebtedness the two policies of insurance. At the time of the 
delivery of the policies to the trust company he had procured the written 
indorsement of the insurance company on each of them as follows: 

“At the request of the insured, Bernhard Schade, the beneficiary here- 
under is changed to the insured’s executors, administrators, or assigns, and 
not to Sophia Schade, wife, as originally written. 

“Dated at Spokane, Washington, this 24th day of November, 1913. 
“Western Union Life Insurance Company, 

“By J. N. Wright, Secretary. 
“Attest: Emma Daughs.” 

The indorsement on each of the policies had been procured upon the 
duly acknowledged written request of the insured, according to the pro- 
vision of the policy therefor, the request being accompanied with the 
policy which the insured alleged he was the holder of. And at the same 
time, in delivering the policies as collateral, the insured executed and de- 
livered with each of them his duly acknowledged written assignment there- 
of in duplicate, reciting that for a valuable consideration he assigned and 
transferred to the Spokane & Eastern Trust Company the policy and all 
benefit and advantage to be had or derived therefrom, subject to the con- 
ditions of the policy and to the rules and regulations of the company. 
The assignment in duplicate, in the case of each policy, was filed with the 
insurance company, which indorsed thereon its acceptance of the assignment, 
retaining one copy thereof and returning the other to the Spokane & 
Eastern Trust Company. During the years 1919 and 1920 the Spokane 
& Eastern Trust Company was compelled to pay premiums on the policies 
in the sum of $1,095.61, and from the date of the assignments his indebt- 
edness, though fluctuating in amount, was at all times large and at the 
date of his death amounted to $9,136.70. 

After the death of the insured the Spokane & Eastern Trust Com- 
pany made proof thereof to the insurance company, demanded and re- 
ceived payment of the insurance money provided for in both of the poli- 
cies, in the total sum of $15,621.16, and gave its acquittance and discharge 
therefor. Neither of the respondents had any knowledge or notice what- 
ever that the insured had made or attempted to make a gift of the policies 
or either of them to his wife, or that he had delivered them or either of 
them to her at any time, or that she was in any way connected with them 
other than that she was the wife of the insured and the original benefi- 

ciary named in the policies, as appeared upon the faces of them. The 
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Spokane & Eastern Trust Company took the assignments and accepted the 
policies as collateral in the course of a regular, ordinary banking transaction, 
after the beneficiary had been changed in the manner provided for by the 
terms of the policies. Mrs. Schade, the appellant, was at no time aware that 
the policies had been changed as to the beneficiary, that they had been 
pledged and assigned, that the assignee had paid any premiums, or that the 
insurance money had been collected by the Spokane & Eastern Trust Com- 
pany until after all of those things had been done. She then brought this 
action. 

The excess between the amount collected by the Spokane & Eastern 
Trust Company on the two policies and the amount of Schade’s indebted- 
ness to the trust company is in no way involved in this proceeding at this 
time, such excess having been satisfactorily arranged as admitted by the 
appellant in her brief in this court. 

It is contended on behalf of the appellant that, upon the gift of the 


_ policies to her by her husband, any contingency in her rights as benefi- 


ciary was overcome, and that she thereupon became vested with full and 
complete title to the policies, and that the subsequent attempt of her hus- 
band to change the beneficiary and assign the policies were futile acts, 
which neither divested her of her title nor conferred upon the assignee, 
the Spokane & Eastern Trust Company, any right superior to. hers, either 
in law or equity. 

Rather elaborate arguments have been made upon the point, by coun- 
sel on both sides, as to whether the facts show that there was a valid 
and completed gift and if so the result thereof in the law relative to the 
rights of the insured, under the particular terms of the policies, to change 
the beneficiary. However, we are constrained to hold, so far as this point 
is concerned, that appellant’s conduct, more fully discussed heseinafter, 
has deprived her of any right to prevail over the respondents or either ot 
them. 

[1] Another argument presented on behalf of the appellant, generally 
speaking, is that the policy provisions purporting to authorize a change of 
beneficiary at the option of the insured are violative of the common law 
and of the statutes and public policy of this state, whereby an indefeasible 
title vests immediately in the wife as beneficiary. Until the last two or 
three decades, life insurance policies did not contain any express reserva- 
tion of power in the insured with reference to a change of the beneficiary, 
and in all of the earlier cases, if the courts in construing policies concluded 
there was conferred upon the beneficiary named in the policy what was 
termed a vested interest, because of any rule of substantive law or public 
policy or simply by judicial construction of the particular contract under 
consideration, those decisions can be of little purpose here where, by the 
terms of the policies, the insured was given unlimited power and control, 
so far as the rights of the beneficiary are concerned. There is no statute 
which specifically nullifies or forbids those terms, from which it follows 
that whatever rights the beneficiary named in the contract took they were 
at the same time contingent upon and qualified by the reserved power of 
the insured to change them to another, unless, however, the provisions pur- 
porting to authorize a change at the choice of the insured are violative ot 
the spirit of the statutes of this state upon the subject-matter of such 
policies, or of some public policy of the state otherwise understood. 


[2] We are not aware of any rule or reason suggesting any threat 
or detriment to the public welfare because of such a provision in.a con- 
tract of life insurance, unless it can be said that such provision is op- 
posed by some statute which specifically or by a reasonable interpretation 
forbids it. In this latter view the appellant relies on section 7230—1, Rem. 
Comp. Stat.; Laws 1909, p. 556, § 36, which provides: 

“If a policy of insurance is effected by any person on his own life, or 
on another life in' favor of a person other than himself having an insurable 
interest therein, the lawful beneficiary thereof, other than himself or his 
legal representatives, shall unless contrary to the terms of the policy, be 
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entitled to its proceeds against the creditors and representatives of the 
person effecting the same; and the person to whom a policy of life insur- 
ance is made payable may maintain an action thereon in his own name. 
Provided, that, subject to the statute of limitation, the amount of any 
premium for said insurance paid in fraud of creditors, with interest 
thereon, shall inure to their benefit from the proceeds of the policy, but 
the company issuing the policy shall be discharged of all liability thereon 
by payment of its proceeds in accordance with its terms, unless, before 
such payment, the company shall have written notice by or in behalf of a 
creditor, with specification of the amount claimed, claiming to recover for 
certain premiums paid in fraud of creditors. Every policy of life insur- 
ance made payable to or for the benefit of a married woman, or after its 
issue assigned, transferred or in any way made payable to a married wo- 
man, or to any person in trust for her or for her benefit, whether pro- 
cured by herself, her husband or by any other person, and whether the 
assignment or transfer is made by her husband or by any other person, 
shall, unless contrary to the terms of the policy, inure to her separate 
use and benefit, and to that of her children, subject to the provisions ot 
this section relative to premiums paid in fraud of creditors.” 


[3] We cannot agree with the appellant in her contention that a fair 
interpretation of this statute forbids a provision in the policy reserving to 
the insured the right to change the beneficiary named in the contract. Cer- 
tainly it does not do so in terms. This court held in Elsom v. Gadd, 93 
Wash. 603, 162 Pac. 867, that the statute is one for “the exemption of the 
proceeds and avails of insurance policies to the beneficiary selected 
by the insured as the object of his bounty.” That is, the statute de- 
fines the rights of the beneficiary as compared with the rights of credi- 
tors in the proceeds and avails of a policy, prescribing that, other than 
the exception contained in the proviso in the statute, they become hers 
or theirs in their own separate right, free from the claims of credi- 
tors. Now, if it be said that in the Elsom v Gadd Case there was con- 
sidered only the first part of the section quoted and that the latter part 
of it, relating to the rights of a wife as a beneficiary, did not and has not 
received judicial interpretation, the answer is that, for our present pur- 
poses, the substantive effective language of both parts being the same, 
the interpretation given by this court of the first must be followed in 
considering and interpreting the other. 

Statutes like that portion of section 7230—1 are not uncommon in 
other states, where it is uniformly held that they do not prevent the in- 
surer, under agreement written in the policy, from changing the interest 
of a married woman beneficiary as the -insured pleases. Some of the 
cases, wherein still others are referred to, are as follows: National Life 
Insurance Co., etc., v. Brautigam, 163 Wis. 270, 154 N. W. 839, 157 N. W. 
782; Hopkins v. Hopkins, 91 Ky. 324, 17 S. W. 864; Mutual Life Insurance 
Co. v. Twyman, 122 Ky. 513, 92 S. W. 335, 97 S. W. 391, 121 Am. St. 
Rep. 471; Crice v. Illinois Life Insurance Co., 122 Ky. 572, 92 S. W. 560, 
121 Am. St. Rep. 489; Cooper v. West, 173 Ky. 289, 190 S. W. 1085; 
Eves v. Sovereign Camp, 153 Mo. App. 247, 133 S. W. 657; Robinson v. 
New York Life Insurance Co., 168 Mo. App. 259, 153 S. W. 534; Mc- 
Kinney v. Fidelity Mutual Life Insurance Co., 270 Mo. 305, 193 S. W. 564. 

In the case of Eves v. Sovereign ‘Camp, supra, there is a very clear dis- 
cussion of the reason why a statute of essentially the type under considera- 
tion does not stand in the way of an agreement in the policy that the 
insured may change the beneficiary to some one other than the wife. It 
was said by the court: 


“Now when we turn to the section under discussion, we do, not find 
any language calculated to abridge the freedom of the insurer and in- 
sured to make their contract of insurance as they see fit; neither does 
plaintiff's council attempt to guide us to any such language. The language 
used is: ‘Any policy of insurance heretofore or hereafter made by any 
insurance company on the life of any person, expressed to be for the 
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benefit of any married woman... shall inure to her separate use and 
benefit.’ It is the policy, as it may have been or may be made by the in- 
surance company, that inures. There is no attempt disclosed to vary the 
terms of the contract of insurance or to derogate from the right to con- 
tract freely with regard to the beneficiary. .OQn the contrary, before the 
policy inures it must be expressed to be for the benefit of the married 
woman; that is, the insured and insurer must first, of their own free will, 
make their contract so that it will be expressed to be for her benefit. 
They may omit her altogether, if they desire, or they may give her an 
interest only in common with others. Their power in that respect is left 
general and unrestricted. Being so, it includes the power to make a quali- 
fied appointment and to reserve the power to revoke and to substitute. 
Am, & Eng. Enc. of Law (2d Ed.) vol. 22, p. 1138; Bacon, §§ 290, 291.” 

And again in discussing the statute as to its real intent and meaning 
in the case of McKinney v. Fidelity Mutual Life Insurance Co., supra, the 
court said: 

“The design of this statute was to affect the quality of the estate 
given to the wife by virtue of her being a beneficiary in the policy, and 10 
make whatever should come to her thereunder a part of her separate estate 
and exempt from the claims of the creditors of her deceased husband. It 
was not the design of the statute to disable the husband, in the making 
of his contract, from entering into an agreement which would render the 
interest of his wife, as beneficiary, wholly contingent upon the nonexercise 
of such powers as were reserved to the insured under the conventional 
and statutory terms of the present policy. The statute did not intend, nor 
provide, nor could it be rationally construed, that the husband should not 
full liberty to contract with reference to the interest which he might 
desire to give to his wife as beneficiary in a policy upon his life. It only 
provides that whatever contract he does make—whether giving her an ab- 
solute or a conditional interest—shall result in making that interest, if it 
ever accrues to the wife, a part of her separate estate.” 


[4] These considerations must: be supplemented bv another one already 
adverted to, in support of the judgment appealed from. Having seen that 
the agreement in the policy of reserved power in the insured to change 
the beneficiary is not contravened by any law or public policy, the appel- 
lant, by permitting the insured to have possession of the policies, after she 
claims he gave them to her, has by that conduct, making possible his sub- 
sequent transactions with them, placed herself where she cannot be heard 
to complain. She redelivered to him contracts drawn in such form that 
he could use them as he saw fit, in a business way, with persons who in 
recent years are presumably quite familiar with such securities. It is a 
pretty clear case for the application of the rule, too well recognized to re- 
quire ghe citation of authorities in support of it, that where one of two 
equally innocent persons must suffer, that one whose act or neglect made 
the fraudulent act possible must bear the loss occasioned thereby. If it 
shall be argued that this does not mean that one is to be held estopped when 
he innocently, for an honest purpose and with reasonable care, furnishes 
a third party the means by which he perpetrates a fraud from which he 
who provides the means derives no benefit, the appellant is nevertheless 
precluded and that without any condemnation of her purpose or her trust 
in her husband, for the manifest reason that she did derive a benefit. In 
consideration of the assignment and delivery of the policies, the commu- 
nity, consisting of herself and her husband, received the valuable consid- 
eration (13 C, J. 344, 345) of an extension of time in which to pay its 
debt, and thereafter the proceeds and avails of the policies upon being col- 
lected from the insurance company were applied in payment of the debts 
owing by the community to the assignee who had collected the money, to 
the extent it was necessary for that purpose. 


[5] Some contention is made on behalf of the appellant that the de- 


fense of estoppel has not ‘been pleaded and that therefore the respondents 
are not situated so as to invoke the application of it. However, the case 
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was presented upon the pleadings and a stipulation as to the facts. No 
objection of any kind was made to any testimony; and while there is no 
portion of the answers of the respondents which specifically states or 
alleges, in so many words, that the appellant is estopped, the pleadings to- 
gether with the stipulation present a case clearly entitling the respondents 
to the contention made, it being unnecessary to alleged the conclusion that 
the adverse party is estopped. Anderson v. Insurance Co., 34 Wash. 616, 
76 Pac. 109; Spokane v. Costello, 57 Wash. 183, 106 Pac. 764. 
Judgment affirmed. 


Main, C. J. and Holcomb, Bridges, and Mackintosh, TJ., concur. 


rr 


PENN MUT. LIFE INS. CO. v. DUKE er at. (No. 17569.) 
(Supreme Court of Washington. Feb. 3, 1923.) 
212 Pacific Reporter, 557. 


2. INSURANCE — CONTRACT CONSTRUED TO MAKE INDEBT- 
EDNESS DUE BANK A LIEN ON LIFE INSURANCE POLI- 
CIES. 

Where the first paragraph of a contract between a bank and its debtor 
provided that, out of the proceeds of bonds issued by the debtor’s corpora- 
tion, the bank should receive the first $25,000 to pay certain notes of the 
debtor held by the bank, and the second paragraph provided that out of any 
other funds paid to the bank the indebtedness of the debtor’s corporation 
was to be paid, and the third paragraph provided that the balance of the 
indebtedness of the debtor. specifying the amount, should be a lien on cer- 
tain life insurance policies, on failure to pay the indebtedness specified in 
paragraphs 2 and 3, the proceeds of the insurance policies should be applied 
first to the payment of the indebtedness due the jou. 

(lor other cases. see Insurance. Dec. Dig. § 222.) 

Department 2. 

Appeal from Superior Court, Pierce County; Wm. D. Askren. Judge. 

The Penn Mutual Life Insurance Company paid the proceeds of certain 
life insurance policies into court, to have the rights of the Scandinavian- 
American Bank of Tacoma and Laura B. Stayton and Estella Stayton Hick- 
er, as administratrix, etc., decided. From a judgment for Laura B. Stayton, 
John P. Duke, as Supervisor of Banking of the State of Washington, ap- 
peals. Reversed, with directions. 

Guy E. Kelly, Thomas MacMahon, and F. D. Oakley, all of Tacoma, 
for appellant. 

Hayden, Langhorne & Metzger, of Tacoma, for respondents. 


PEMBERTON, J. [1] It appears in October, 1919, L. Y. Stayton, now 
deceased, was indebted to the Scandinavian-American Bank of Tacoma 
upon 16 promissory notes in the amount of $33,247.46, including interest 
and premiums paid by the banks on certain life insurance policies. At thar 
time the bank held, as collateral security, two insurance policies upon the 
life of L. Y. Stayton, which amounted at the time of his death to the 
sum of $22,453.14, which sum was paid into court by the Penn Mutual Life 
Insurance Company, and is the subject of controversy in this action. 

L. Y. Stayton was engaged in the cement pipe business in Tacoma, and 
the bank also held a deed to the real property on which his plant was 
situated and a bill of sa'e of a large quantity of the manufactured product 
as collateral security for the payment of the: indebtedness due the bank. 
In November, 1919, L. Y. Stayton incorporated his business under the 
name of L. Y. Stayton Company, and agreed with Oscar P. Dix Com- 
pany to issue bonds in the sum of $100,000 secured by deed of trust cov- 
ering the plant, patents, machinery, manufactured products, and other 
property, and the Dix Company agreed to purchase $60,000 worth of these 
bonds at 85 and to pay for same 30, 60 and 90 days after the execution of 
the bonds. On or about October 22 the bank conveyed all the collateral 
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held by it, with the exception of the insurance policies, to L. Y. Stayton, 
and L. Y. Stayton and wife conveyed title to the L. Y. Stayton Company. 
On November 1 a deed of trust was executed by the L. Y. Stayton Com- 
pany securing the bond issue of said company upon all its real and per- 
sonal property, and the bonds were delivered to the Scandinavian-American 
Bank under the following agreement: 

“This agreement made and entered into by and between Scandinavian- 
American Bank of Tacoma, a corporation, a party of the first part, and 
L. Y. Stayton Company, a Washington corporation, and L. Y, Stayton, in- 
dividually, parties of the second part, witnesseth: 

“That whereas, the parties of the second part have deposited with the 
party of the first part sixty (60) mortgage bonds of the L. Y. Stayton 
Company of the denomination of $500 each and thirty (30) mortgage bonds 
of the L. Y. Stayton Company of the denomination of $1,000 each, due ten 
(10) years from November 1, 1919, and bearing seven (7) per cent. interest 
per annum. 

“It is understood and agreed that the above bonds are to be delivered 
to Oscar P. Dix Co., of Seattle, Washington, pursuant to the terms of 
the certain agreement, entered into between Oscar P. Dix Co. and L. Y. 
Stayton Company, dated the 15th day of October, 1919, and which agree- 
ment and payments due thereunder has heretofore been duly assigned by 
the parties of the second part to the party of the first part. The assign- 
ment of the contract, the payments due thereunder and tthe delivery of 
the bonds herein mentioned to the party of the first part, is for the pur- 
pose of securing the payment of the following indebtedness, evidenced by 
notes given by L. Y. Stayton, amounting to the sum of $29,552.84 principal, 
with accrued interest amounting to $1,482.39, and more particularly de- 
scribed as follows: 


Date Amount. 
PN RS I i cis a's pa ach ns Vd ewes beRsea es skin Casivs oboe $ 1,500.00 
I IN os a. doo’ ih GAG Saino woah spoons + sie eee CEE 832.95 
RN RE WEIS: 0. o-s0es acu caw@ ety SRAts ke cde beeen enes Fe 1,000.00 
DN RE ns, Nina i ip es a wera ggg UIA Sena Nia ls ee ao 1,000.00 
TAME she ia na PEGG Re Calta weenie MOTE ae Te 1,000.00 
SE OMS. ss 5 rn wad cw mages Mea SiORe Ae ea hee Cee eee 1,500.00 
SNC IES IDs os deltaic acu min paw ale ach Wis aia We Rema ec are 500.00 
rs = ues eae in Ase eis ween ewok Covet 600.00 
December 9, 1916 ......... dbx Wackeoh baa ae eS OeR ce oie ooh teak 600.U0 
SI I RED no n.5 one sche Wee hey Seay > cee tanh ebesnnmeeet 250.60 
NN ND vig voce on k Sache eee ees aW EN y Foire come cake ohne 600.00 
EE EEE ii 6 SNK yk sv RAAY Sed d wES COn D> Che ved Ua NES Cae 500.00 
I SN SRE 5 oe sc bw SA Ws 3a be aioe Ute Dee RETO 1,453.34 
Te NG os oo oes Goes cobs eee elec ch 10,000.00 
EE SES. 556 vo 5.655 5.ca ees Ve sere Cx teawes sya ete 8,100.00 
SOO a WUE coco ne aces Kew eres cadeedpere< texereees 116.58 

MN nin ies cS SLSFh 5 aN Sie ca BEER ee RR ET ECO $29,552.87 


“And further to secure the sum of $2,212.30 heretofore advanced by 
the party of the first part as premiums on the following described insur- 
ance policies on the life of L. Y. Stayton: 

“Policy No. 71493 for $10,000.00 in the Penn. Mutual Life Insurance 
Company, dated June 30, 1915. Policy No. 5995834 for $15,000.00 in the 
Penn. Mutual Life Insurance Company, dated July 13, 1915.. And further 
to secure the sum of $3,000.00, loaned to the L. Y. Stayton Company on 
note dated October 21, 1919, and the sum of $350.00, evidenced by note 
dated November 7, 1919, together with interest, by party of the first part 
as provided in said notes. : 

“Now, therefore, it is hereby agreed between the parties hereto, as 
follows: 

“1, That upon the payment to the party of the first part of the sums 
agreed to be paid by Oscar P. Dix Co., under its agreement hereinbefore 
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referred to of October 15, 1919, that the party of the first part shall pay 
to itself the sum of $25,000.00 in full payment: of the sixteen (16) notes 
herein enumerated, amounting to the sum of $29,552.87, and interest amount- 
ing to $1,482.39, and thereupon the notes referred to shall be canceled, 
paid and surrendered to the parties of the second part. 

“2. That out of any other funds that may be paid to the party of 
the first part by Oscar P. Dix Co., under its agreement of October 15, 
1919, shall be paid the note of L. Y. Stayton Company dated October 21, 
1919, for the sum of $3,000.00 and interest, and the note of L. Y. Stayton 
Company dated November 7, 1919, amounting to $350.00 and interest, to- 
gether with any other indebtedness that has heretofore been incurred or 
may hereafter be incurred in connection with the issuance and delivery of 
the bonds of L. Y. Stayton Company herein referred to, and the remaining 
sum received from the said Oscar P. Dix Co., shall be credited and paid 
to the parties of the second part. 


“3. It is further agreed between the parties hereto that the balance of 
the indebtedness of L. Y. Stayton, in principal and interest on the notes 
herein enumeratéd, amounting to $6,035.26, and the sum of $2,212.30, premi- 
ums heretofore paid on the life insurance policies of L. Y. Stayton, herein 
referred to, aggregating the sum of $8,247.56, together with any further 
sums which the party of the first part may pay or cause to be paid as 
premiums or otherwise on the policies of insurance herein referred to and 
described, shall become a first lien on the life insurance policies; and upon 
the death of the insured, the party of the first part shall deduct from the 
amount realized, paid on account of said insurance policies to the party 
of the first part, said sum of $8,247.56, together with any payments of 
premiums hereafter made, together with interest on said sums at the rate 
of six (6) per cent. per annum and shall pay the balance realized from 
said policies to the representatives of the estate of the said L. Y. Stayton. 
It is understood, however, that the indebtedness of $8,247.56 shall be 
payable only out of the proceeds of said insurance policies, unless the said 
L. Y. Stayton, the insured, shall elect to pay the sums charged against the 
insurance policies, in which event the policies shall be surrendered to him 
by the party of the first part, and thereupon the said L. Y. Stayton shall 
= fully released and discharged from his obligations to the party of the 

rst part.” 

It is contended by respondent that under paragraph 3 of this agree- 
ment the life insurance policies held as collateral security for the pay- 
ment of the indebtedness to the bank were released excepting as to the 
amounts provided in paragraph 3, and the trial court, holding to this the- 
ory, directed the payment of all over and above said amount to Laura B. 
Stayton, respondent, amounting to $10,739.63. 

The contract directs the application of the money to the indebtedness 
and the order of payment as follows: First. The first $25,000 was to be 
applied in full payment of the 16 promissory notes, and they were to be 
canceled and surrendered. Second. Out of any other funds that may be 
paid to the bank there should be paid the indebtedness of L. Y. Stayton 
and L. Y. Stayton Company, the remaining sums to be paid to L. Y. Stayton 
and L. Y. Stayton Company. The balance of the indebtedness in the amount 
of $8,247.56 still remaining was not to be paid until after the death of 
L. Y. Straton, and would then be payable out of the proceeds of the insur- 
ance policies, and the balance realized from the insurance policies was to be 
paid to the representative of the estate of the said L. Y. Stayton. Or 
the insured had the power to elect to pay said sum whereupon the insur- 
ance policies were to be surrendered to him and the said L. Y. Stayton 
would thereby be fully released and discharged from his obligations to 
the bank. 

Our attention is especially called to the fact that it is provided in 
paragraph 3 of the contract tnat the remainder of the Stayton indebtedness 
and interest thereon, together with premiums paid upon the policies of in- 
surance by the bank, “shall become a first lien upon the life insurance 
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policies, and upon the death of the insured . . . the bank shall deduct 
ad $8,247.56, . . . together with payments of premiums 
together with interest . . . and shall pay the balance to the represen- 


tatives of the estate of L. Y. Stayton. It is understood, however, that the 
indebtedness of $8,247.56 shall be payable only out of the proceeds of said 
insurance policies unless the said L. Y. Stayton, the insured, shall elect to 
pay the sums charged against the insurance policies, in which event the 
policies shall be surrendered to him.” Paragraph 3, however, also pro- 
vides that, upon the payment of the amounts mentioned in said paragraph, 
“thereupon the said L, Y. Stayton shall be fully released and discharged 
from his obligations.” But we find that, according to the provisions in 
paragraph 1, Stayton could be released and discharged from his indebted- 
ness only in the event that the bank had been paid the $25,000 therein 
provided to be paid. Paragraph 1 provides for the payment of the $25,000. 
Paragraph 2 provides “that out of any other funds that may be paid” to 
the bank the indebtedness of the L. Y. Stayton Company is to be paid. 
And paragraph 3 contains the following words: “The balance of the in- 
debtedness of L. Y. Stayton—which expression determines its relation to 
the payment of the $25,000 mentioned in paragraph 1. Paragraph 3 can- 
not be considered separate and apart from the other provisions of the con- 
tract, and the contract must be considered as a whole. 

“A contract must be construed as a whole, and the intention of the 
parties is to be collected from the entire instrument and not from de- 
tached portions, it being necessary to consider all of its parts in order to 
determine aw meaning of any particular part as well as of the whole.” 
io tc 45 

[2] The contract considered as a whole shows that the three para- 
graphs were intended to be dependent upon each being performed in their 
order as indicated by their numbers. The insurance policies in question 
were held as collateral security for the payment of the indebtedness due 
the bank and the provisions in paragraph 3 depending upon the payments 
mentioned in paragraphs 1 and 2, and, this indebtedness not having been 
paid, the proceeds from the insurance policies should be applied first to 
the payment of the indebtedness due the bank. 

The judgment will be reversed, and the trial court directed to enter 
judgment for appellant in accordance with the views herein expressed. 

Fullerton, Parker, and Tolman, JJ., concur. 
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KLIEGER v. METROPOLITAN LIFE INS. CO. 


(Supreme Court of Wisconsin. April 3, 1923.) 
192 Northwestern Reporter, 1003. 
1. INSURANCE — AGENT FILLING OUT APPLICATION ACTS 

FOR INSURER NOT FOR INSURED. 

Where an insured made no concealment, but gave the correct informa- 
tion as to his health to the medical examiner and the agent of the company, 
the medical examiner or agent filling out the application was the agent of 
the company and not of the insured. 

(For other cases, see Insurance, Dec. Dig. § 379[7].) 

2. INSURANCE—BY STATUTE, INSURER IS ESTOPPED TO 

DENY VALIDITY OF POLICY, IF IT WAS NOT PROCURED 

BY FRAUD. 

Where insured has committed no fraud or deceit and has been accepted 
as a fit risk, the insurer is estopped to deny the validity of the policy, under 
St. 1921, § 1977—2. 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 

Appeal from Circuit Court, Milwaukee County; John J. Gregory, Judge. 

Suit by Esther Klieger against the Metropolitan Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 

Action on an insurance policy for $1,000, on the life of plaintiff's hus- 
band. The defense was that there were false statements as to Klieger’s 
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health in the application for insurance, which made the policy void. The 
special verdict covered the issues made by the evidence and was as follows: 
(1) The insured, Jacob Klieger, was suffering from pulmonary tuberculosis 
at the time he made application for the policy here in question (found by 
the court); (2) the insured, at the time he was examined by the examining 
physician, did not conceal that fact from such examining physician; (3) the 
insured, at the time he made application for insurance or prior thereto, in- 
formed the agent of the company that he was suffering from tuberculosis; 
(4) the insured, at the time he made application for insurance or prior 
thereto, did not deny that he had been an inmate of a sanatorium. hospital, 
asylum, or dispensary for the treatment of tuberculosis. The court ren- 
dered judgment for plaintiff upon the special verdict, and the defendant ap- 
pealed. 

Bloodgood, Kemper & Bloodgood, of Milwaukee (Albert K. Stebbins, 
of Milwaukee, of counsel), for appellant. 

Padway, Thompson & Skolnik, of Milwaukee (Joseph A. Padway, of 
Milwaukee, of counsel), for respondent. 


Vinge, C. J. (after stating the facts as above). The evidence sustains 
the verdict, but it is claimed the trial court erred in admitting any evi- 
dence of statements, made either to the agent or to the examining phy- 
sician, for the purpose of showing answers made by the insured at vari- 
ance with statements appearing in the application, and that the beneficiary 
was bound by the contents of the application. The.application consists of 
two parts. Part A contains 22 questions with answers inserted. Part B 
contains what is denominated “Statements made to the medical examiner,” 
consisting of printed matter negativing a mass of diseases and other matters 
not requiring an answer, unless to the word “except,” with which the 
statements close. Thus, defendant claims that statements numbered 6 and 
10 are at variance with plaintiff's proof and conclude her. No. 6 reads: 

“IT have never been under treatment in any dispensary, hospital or 
asylum nor been an inmate of any almshouse or other institution except.” 

No. 10 reads: 

“Neither I nor any member of my family (including grandparents, 
parents, brothers, sisters, husband or wife) had ever had consumption or 
any pulmonary disease or scrofula except.” 


There was nothing written by the medical examiner under statements 
6 or 10. 


[1] It is not deemed necessary to discuss at length the claims of 
defendant. They have been decided adversely to it in two late cases, 
Fehrer v. Midland Casualty Co. (Wis.) 190 N. W. 910, and Arneberg v. 
Continental Casualty Co. (Wis.) 190 N. W. 97. The jury found that 
correct information was given the medical examiner and the agent of the 
company, and that there was no concealment. In such case the company’s 
medical examiner or agent filling out the application is the agent of the 
company and not of the insured, and his omission or mistakes are those of 
the company and not of the insured. Arneberg v. Continental Casualty Co. 
(Wis.) 190 N. W. 97. 

[2] There having been no fraud or deceit on the part of the insured, 
and he having been accepted as a fit risk by the company’s medical examiner, 
the company is, by the provisions of section 1977—2, Stats. 1921, estopped 
to deny the validity of the policy. That section reads: 

“In any case where the medical examiner, or physician acting as such, 
of any life or disability insurance company or association doing business 
in this state, shall issue a certificate of health or declare the applicant a 
fit subject for insurance, or so report to the company or association or its 
agent under the rules, and regulations of such company or association, it 
shall thereby be estopped from setting up in defense of an action on such 
policy or certificate that the insured was not in the condition of health 
required by the policy at the time of the issue or delivery thereof, unless 
the same was procured by or through the fraud or deceit of the insured 


73 Vol, LXI. 4 








1154 Insurance Law Journal, Vol. 61. [1923 


The provisions of this section shall apply to fraternal or mutual benefit 
societies.” 

[3] It follows that there was no error in admitting the oral testimony, 
and that, since the verdict was supported by the evidence, the proper judg- 
ment was entered. 

Judgment affirmed. 

re 


DE GROOT v. MUTUAL LIFE INS. CO. OF NEW YORK. 
(Supreme Court of Wisconsin. Nov. 8, 1922.) 
190 Northwestern Reporter, 443. 


1. INSURANCE — LIFE POLICY CONDITIONALLY DELIVERED 
BECOMES BINDING WHEN INSURED EXPRESSES INTEN- 
TION TO ACCEPT. 


A life policy, conditionally delivered by insurer’s local agent, with the 
understanding that insured had 60 days to determine acceptability, became 
binding when, 2 weeks afterwards, the insured expressed to the agent his 
intention to accept. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 

2. INSURANCE — INSURER, PERMITTING INSURED TO HOLD 

POLICY, HELD TO HAVE EXTENDED TIME FOR PAYMENT 

OF FIRST PREMIUM. 


Where a life policy, binding on its face, after conditional delivery and 
acceptance by insured, who failed to pay premium within 60 days as agreed, 
remained in his possession without objection by insurer, which was accus- 
tomed to so deal, there was a completed and binding delivery with time ex- 
tended beyond 60 days to pay first premium, notwithstanding the policy on 
its face was not to be effective until payment of first premium. 

(For other cases. see Insurance, Dec. Dig. § 141[2].) 


3. INSURANCE — AGENT MAY BIND INSURER BY ALLOWING 
INSURED TO HOLD POLICY AND EXTENDING TIME OF 
PREMIUM PAYMENT. 


Local agent may bind his company by allowing insured to hold life pol- 
icy and extending time for payment of first premium. 
(For other cases. see Insurance, Dec. Dig. § 141[2].) 


Appeal from Circuit Court, Racine County; Wilbur E. Hurlbut, Judge. 

Action by Henry De Groot, as administrator, against the Mutual Life 
Insurance Company of New York. Judgment for plaintiff, and defendant 
appeals. Affirmed. 

One George L. De Groot, on August 9, 1920, signed a written applica- 
tion for a policy of insurance on his life in the defendant company, through 
its local agent at Union Grove, Wis. At the top, and in print uniform with 
the balance of the application, was the provision: 

“The proposed policy shall not take effect unless and until the first 
premium shall have been paid during my continuance in good health, and 
unless also the policy shall have been delivered to and received by me dur- 
ing my continuance in good health, except,” etc. 

A satisfactory medical examination of the applicant was had and a 
policy executed by defendant and dated August 14, 1920. The following 
appeared on the first page: 

“The Mutual Life Insurance Company of New York, in consideration 
of the annual premium of sixty-one and 62/100 dollars, the receipt of which 
is hereby acknowledged, and of the payment of a like amount upon each 
14th day of August hereafter until twenty full years’ premiums shall have 
been paid, or until the prior death of the insured, promises to pay at the 
home office, . . . less any indebtedness hereon to the company and any 
unpaid premium or premiums necessary to complete premium payments for 
the policy year current at such death, to,” etc. 

It also contained on the second page the following: 
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“The Contract. This policy and the application therefor, copy of 
which is indorsed hereon or attached hereto, constitute the entire contract 
between the parties hereto.” 


A copy of the application above mentioned was attached to such policy. 
(The italics above are ours.) 

Such policy was received by the local agent at Union Grove a few days 
after August 14th, without anv accompanying letter, and by him promptly 
delivered to said George L. De Groot, though the precise date is no. shown, 
upon the understanding that the named insured might have an interval of 
60 days within which to examine said policy and to determine if the same 
were acceptable to him, and, if accepted such period of time, within which 
to pay the first premium. From the uncontradicted testimony of defendant’s 
local agent it appeared that, though there was a clause in his contract with 
the company stating that payment must be made to the company upon 
delivery of the policy, yet that such was never required of him; that he had 
delivered quite a number of policies, and that he was accustomed to allow 
the insured 60 days or more in which to make payment, and that the com- 
pany consented to such method. 

The following testimony of the agent is all that relates to any kind 
of a demand for return of the policy: 


“That he [the named insured] never offered to return the policy. Q. 
Did you ever make demand for it? A. After the expiration of the 60 days. 
Q. When was that? A. Well, at all times. Q. Well, did you make demand 
on more than one occasion? A. That is a part of the way of writing— 
we have of explaining the method—the 60-day clause.” 


It further appears that, shortly after George had so received the policy, 
he notified the local agent that the policy was acceptable and that he would 
pay the first premium. Subsequently George lost his employment, and for 
that reason could not begin payments, and the local agent then offered to 
and did arrange with the former employer of George to take him back. 
It was then understood that such arrangement would permit George to 
subsequently make the payment. No definite understanding appears to have 
been arrived at as to any fixed period within which such premium was to 
be paid. George L. De Groot made no payment on the premium, but re- 
tained possession of the policy. He was accidentally killed on November 
5, 1920. Thereafter his father was appointed administrator of his estate, 
and this action was brought to recover the double liability provided for in 
the policy. 

Upon the trial each party moved for a directed verdict, and the court 
found, among other facts, that the delivery of the policy to the deceased 
was unconditional, and the same was retained by him with defendant’s con- 
sent from the date of its delivery until his death, and that the defendant 
company waived prepayment of the premium on said policy, and extended 
credit thereon to the deceased, and such credit had not expired at the time 
of his death. It was determined that there was due the plaintiff the amount 
provided for in the policy, less the amount of the first premium, and for 
such balance judgment was directed in plaintiff’s favor. From such judg- 
ment the defendant has appealed. 

Miller, Mack & Fairchild, of Milwaukee (Frederick L. Allen, of New 
York City, of counsel), for appellant. 

Gittings & Moyle, of Racine (John B. Simmons, of Racine, of coun- 
sel), for respondent. 

EscHWEILER, J. (after stating the facts as above). Defendant’s con- 
tentions are: (1) That the delivery of the policy to the named insured, 
being conditional only, never became effective, so as to make a contract; 
(2) that the insured and those claiming under him were bound by the 
express recital in the application as recited above, to the effect that the 
policy should not take effect unless and until the first premium shall have 
been paid, and that default in such condition bars any right to recovery; 
and (3) that there was a demand for the return of the policy by the 
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agent on the named insured upon failure to pay the first premium, so as 
to terminate any possible liability on such policy. 

{1] Under the conceded facts the delivery of the policy by defendant's 
agent to the insured was clearly a conditional one. So far as the insured 
was concerned, it was not to become a binding contract until he had the 
opportunity, within 60 days, to examine the policy and upon such examina- 
tion to exercise the option resting in him of approving and accepting it. 
It is undisputed that within about two weeks after such delivery to him, 
and from the date of the policy, the insured did approve and elect to 
accept. Such particular purpose of the delivery was therefore an accom- 
plished one at the time the insured so expressed to the agent his approval 
and intention to accept. 

{2] Upon such notice the defendant made no demand for immediate 
payment of the first premium or for a return of the policy, but permitted 
the insured to continue his possession of the policy, so completely exe- 
cuted and being an absolute and binding contract on its face, dated as it 
was August 14th, on the anniversary of which date rather than of the 
date on which the first premium should in fact be paid, subsequent annual 
premiums were to become due. Under the undisputed testimony the de- 
fendant, by its course of business ‘with this particular local agent at least, 
permitted and authorized the delivery of the policy as a present binding 
contract, thereby waiving the written condition of present and immediate 
payment of the first premium, and thereby extended the time within which 
such payment might be made. Its continued unobjected-to possession by 
the insured after such acceptance and notice was equivalent to a then 
delivery by the agent with a then agreement to extend the time for the 
payment of the first premium. This situation as to extending time for the 
payment arose, not by virtue of any provision in the application or policy, 
or by the terms of the contract between the agent and the defendant, but 
solely by reason of a theretofore recognized course of dealing in its own 
business which must be held binding on the defendant in this case. Wag- 
ener v. Old Colony L. I. Co., 170 Wis. 1, 172 N. W. 729; Hartwig v. AZtna 
L. I. Co., 164 Wis. 20, 25, 158 N. W. 280; Stewart v. Union Mut. L. I. 
Co., 155 N. Y. 257, 269, 49 N. E. 876, 42 L. R. A. 147; Connecticut Gen. 
ae Co. v. Mullen, 197 Fed. 299, 118 C. C. A. 345, 43 L. R. A. (N. S.) 
25, note. 


{3] There can be no question of the power of the agent to do as he 
did with the policy. Stilp v. New York Life Ins. Co., 168 Wis. 264, 169 
N. W. 606. There is present in this case no element of uncertainty as to 
the intention of the parties, or as to the fact that there was then an exten- 
sion of the time for the payment of the first premium to a period beyond 
the date of the policy itself, the date of its delivery, and beyond the time 
when the insured expressed to defendant’s agent his approval and intention 
to accept said policy. There is no such situation here presented, therefore, 
as to make applicable the cases relied upon, on this point, by defendant, 
where the intentions of the parties were in dispute, of Wagener v. Old 
Colony L. I. Co., 170 Wis. 1, 172 N. W. 729, supra, McDonald v. Provident 
Sav. L. I. Co., 108 Wis. 213, 84 N. W. 154, 81 Am. St. Rep. 885, or Tom- 
secek v. Trav. Ins. Co., 113 Wis. 114, 88 N. W. 1013, 57 L. R. A. 455, 90 
Am. St. Rep. 846, in which last case reliance was placed upon an alleged 
contract between the insured and the defendant’s agent to pay the premium 
by personal transaction between such agent and the insured, nor as in the 
case of Chamberlain v. Prudential Ins. Co., 109 Wis. 4, 85 N. W. 128, 83 
Am. St. Rep. 851, where it was held that an alleged oral contract by the 
agent that insurance became effective upon the signing of the application 
and prior to acceptance by the defendant, and all contrary to the express 
stipulations in the receipt then given by the agent, was invalid. 

[4] Under the facts in this case the liability of the defendant may 
also be supported upon the further ground that, having permitted delivery 
of a policy which contained on its face an express acknowledgment of the 
receipt of the first premium, the insurer cannot afterwards, for the purpose 
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of denying the existence of the contract, assert the contrary. Such a 
statement in a contract of this kind must be held to be more than a mere 
receipt open to explanation or contradiction by oral testimony, and be 
regarded as a solemn admission that the contract is in effect presently, and 
upon such delivery and acceptance as here shown, a valid and subsisting 
contract. Such effect is given by statute in some states to a recital of this 
kind. See Donahue v. Mut. L. I. Co., 37 N. D. 203, 164 N. W. 50, and 
note to the same case in L. R, A, 1918A, 308. It is recognized as having 
such effect independent of statute. Whipple v. Prudential Ins. Co., 222 
N. Y. 39, 43, 118 N. E. 211; Farnum v. Phenix Ins. Co., 83 Cal. 246, 252, 
23 Pac. 869, 17 Am. St. Rep. 233; Raulet v. N. W. Mut. L. I. Co., 157 
Cal. 213, 224, 107 Pac. 292; Gardner v. North State M. L. Co., 163 N. C. 
367, 79 S. E. 806, 48 L. R. A. (N. S.) 714, Ann. Cas. 1915B, 652; De 
Michele v. L. & L. Co., 40 Utah, 312, 120 Pac. 846, Ann. Cas. 1914D, 1076. 

Such recital is none the less an admission, binding the insurance com- 
pany making the same, even though it be but a prima facie evidence ot 
payment so far as the,insured is concerned, and subject to be rebutted in 
an action by the insurance company to collect the premium; Britton v. 
Insurance Co., 165 N. C. 149, 152, 80 S. E. 1072 Ann. Cas. 1915D, 363. 
In adopting this view as to the binding effect as an admission of such a 
recital in an insurance policy under the facts in this case, we are not un- 
mindful of what was said by this court in Whiting v. M. V. M. M. Ins. 
Co., 76 Wis. 592, 45 N. W. 672, where it was stated (76 Wis. 598, 45 N. 
W. 673) that there was no error in charging the jury in that case “that 
the recital in the policy of the payment of the cash premium was prima 
facie evidence of the fact recited, subject to contradiction by competent 
evidence.” The question now before us was not presented in that case, 
and we do not deem the expression there found and above quated as con- 
trolling here. It may be noted that the same case (76 Wis. 599, 45 N. W. 
674) expressly recognized that an insurance company might waive, and be 
bound by such waiver, of a condition for the prepayment of the first 
premium. 

The defendant’s agent had, under his own uncontradicted testimony, 
recognized permission by defendant to extend the time for credit for the 
payment of such first premium for more than the period of 60 days. Under 
the testimony in this case we think the court was justified in its conclu- 
sion that the credit extended by the defendant under such authority and 
usage had not expired at the time of the death of the insured. We find 
no warrant in the testimony, in view of the conc‘usion of the trial court 
now being upheld, to support defendant’s contention that there was timely 
and proper demand by defendant’s agent for a return of the policy be- 
cause of nonpayment of the premium. 

Certain rulings of the trial court on matters of evidence are urged as 
errors by defendant. In view of the disposition we are making of this 
case on the other questions, we do not deem it necessary to discuss or 
dispose of such assignments of error. 

Judgment affirmed. 

(a ne 


WICKHAM v. UNITED BROTHERHOOD OF CARPENTERS AND 
JOINERS OF AMERICA. 
(Supreme Court of Wisconsin. Nov. 8, 1922.) 
190 Northwestern Reporter, 436. 

1. INSURANCE — DEATH OF MEMBER OF BENEFIT SOCIETY 
WITHIN THREE MONTHS FROM HIS PAYMENT OF AR- 
REARS HELD TO ENTITLE BENEFICIARY TO FUNERAL 
DONATION. 

Where by-laws of fraternal benefit society provided that a member 
did not fall in arrears until the end of the month in which he owed a sum 
equal to three months’ dues, and entitled the beneficiaries of a member of a 
certain class to a funeral donation on such member's death while a member 
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in good standing, the beneficiary of such a member, who had been in arrears 
for three months, but had paid amount due and died within less than three 
months from such payment, was entitled to funeral donation, notwithstand- 
ing other by-laws providing for suspension of members three months in ar- 
rears, and providing that members who had been so suspended should not 
be entitled to donations until three months after payment of arrearages 
(For other cases, see Insurance, Dec. Dig. § 750.) 
2. INSURANCE—SPECIAL PROVISIONS OF BENEFIT SOCIETY’S 
BY-LAWS PREVAIL OVER GENERAL PROVISIONS. 
In case of doubt or ambiguity, special provisions in by-laws of benefit 
society should prevail over general provisions. 
(For other cases, see Insurance, Dec. Dig. § 726.) 
a gt le — CONTRACTS CONSTRUED IN FAVOR OF AS- 


Insurance contracts, when susceptible of more than one interpretation, 
should be construed in favor of the assured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Crownhart, J., dissenting. 

Appeal from Circuit Court, Eau Claire County; E. C. Higbee, Judge. 

Action by James Wickham against the United Brotherhood of Carpen- 
ters and Joiners of America. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

Action by an administrator, who was also an heir at law, of the de- 
ceased, to recover insurance alleged to be due by virtue of the membership 
of deceased in the United Brotherhood of Carpenters and Joiners of 
America. A judgment in defendant’s favor in the municipal court was 
reversed by the circuit court, and judgment rendered in favor of. plaintiff 
for the amount claimed, $75, and costs. 

The deceased, Thomas Wickham, became a member of the United 
Brotherhood of Carpenters and Joiners of America, hereinafter referred 
to as the Association, in September, 1911. Prior to May 3, 1921, he 
became in arrears in the payment of dues, and on that date he paid six 
months’ dues, covering the period from January to June, inclusive. Dues 
were ordinarily payable at the end of the month. His death took place 
July 4, 1921. 

The Association has five classes of members—beneficial, semi-beneficial, 
non-beneficial, honorary, and auxiliary. Deceased was a semi-beneficial 
member. Provision is made for the payment to beneficial members of 
various benefits, called donations, including sick, disability, strike, member’s 
funeral, and wife’s funeral benefits. The constitution and by-laws of the 
Association provide, in part: 

“Members in Arrears. A. Section 45. When a member owes a sum 
equal to three months’ dues, he is not in good standing and is thereby 
suspended from all donations and will not be again entitled to donations 
until three months from the date he has paid said arrearages, which pay- 
ment must include the payment of dues for the month in which said pay- 
ment is. made. 

“B. A member owing a local any sum equal to six months’ dues shall 
be dropped from membership without a vote of the union, and his name 
be stricken from the books. After that he can be readmitted only as a 
new ‘member, subject to such readmission fee as provided for in the by- 
laws of his local union or district council, together with the sum of three 
dollars ($3.00), which shall be forwarded to the local where he was 
dropped. 

“Members Entitled to Donation. A. Section 48. On the death of a 
member in good standing, his wife or legal heirs, as named in his applica- 
tion, shall be entitled to members’ funeral donation as prescribed in the 
constitution and laws of the United Brotherhood. 

“Member's Funeral Donation. Section 49. B. A beneficial member 
will be entitled to the donations as prescribed in the constitution and laws 
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of the United Brotherhood: Provided he is over one year a contributing 
or financial member in good standing, and when three months in arrears 
he shall be debarred from all donations until three months after all 
arrearages are paid in full, including the current month. 


“Semi-Beneficial Member’s Donations. A. Section 52. An apprentice 
or a candidate between the ages of fifty and sixty years, when admitted to 
membership, shall be classed as a semi-beneficial member, and shall only be 
entitled to the donations provided for semi-beneficial members on the con- 
dition that they have been a member the required length of time, that they 
were in good health at the time of their initiation, and in good standing 
at the time of death, They shall not be entitled to wife or disability 
donation, 

“Finances and Dues. Section 44. B. Monthly dues shall be charged 
on the books on the first of each month, but a member does not fall in 
arrears until the end of the month in which he owes a sum equal to three 
months’ dues. 

Fred Arnold, of Eau Claire, for appellant. 

James Wickham, of Eau ‘Claire, in pro. per. 


Jones, J. (after stating the facts as above). The constitution and by- 
laws of the organization are quite voluminous, consisting of 56 sections, 
some of which have numerous subdivisions. Among other things these 
relate to jurisdiction, the duties of officers, qualifications for membership, 
admission to the order, the payment of dues, and the donations or benefits 
to which members are entitled. Only a few of these sections are neces- 
sary to be considered in the case before us. 

Appellant is a mutual benefit association with its main office at In- 
dianapolis, and with subordinate bodies all over this country. The deceased 
had been a semi-beneficial member for nearly 10 years, and could receive 
no wife or disability benefits, but his heirs were entitled to a “funeral 
donation” in the sum of $75 under certain conditions. Those who were 
beneficial members for 5 years or more, on proof of disability, might re- 
ceive $500. 

Counsel for appellant claim that section 45, above quoted, is controlling, 
because the deceased was a member who had been in arrears and had been 
automatically suspended from all donations, because he died while not a 
member in good standing during the probationary period of 3 months. 
It is admitted that in some respects he was a member in good standing, 
but not in the sense that he was “in benefit.” 

According to section 44, E, when a member falls into arrears for three 
months’ dues he is reported to the general secretary, and when six months 
in arrears he is suspended. If he squares up his arrearages he is reported to 
the general secretary. It is undisputed that on May 3d the deceased paid 
all arrearages and would not again have been in arrears until September, 
since one of the by-laws provides that a member does not fall in arrears 
until the end of the month in which he owes a sum equal to three months’ 
dues. 

It will be observed that according to section 49, B, a beneficial member 
is entitled to a funeral donation provided he is over one year a contribut- 
ing or financial member in good standing, and when three months in 
arrears he is debarred from all donations until three months after all 
arrearages are paid in full, including the current month. But according 
to section 52, A, dealing with semi-beneficial members’ donations, all that 
is required is membership for the required length of time, good health at 
the time of initiation, and good standing at the time of death. In other 
words, the three months’ clause contained in the other section, and relied 
on to defeat recovery, is not included in this section. 

It may be conceded that forfeiture of fraternal insurance is a proper 
penalty to enforce payment of dues to a fraternal. insurance company, that 
the by-laws of such organization may be so framed as to be self-executing, 
and that reasonable conditions as to reinstatement may be enforced. It is 
doubtless true that in the constitution and by-laws the word “member” in 








1160 Insurance Law Journal, Vol. 61. [1923 


some of the sections is used in a general sense, applying to all classes of 
members, and section 48, A, is broad enough in its terms to give to mem- 
bers of all classes a funeral donation under proper conditions. Section 48, 
B, provides that, if a member in good standing dies without leaving heirs, 
he shall be given a respectable burial. 


{1, 2] The contention of appellant that semi-beneficial members are 
entitled to no donations, although not in arrears and after all dues have 
been paid, would tend to work hardship to those who might have much 
reason to believe themselves in good standing, and we do not consider that 
it should be adopted unless the plain language of the constitution and by- 
laws requires it. As we construe the various sections which have been 
referred to, after the deceased had paid all arrearages, and this fact had 
been reported to the general secretary, he was a member in good standing, 
and by virtue of sections 48, A, and 52, A, his heirs were entitled to the 
donation. Section 52, A, is a special proyision relating to semi-beneficial 
members, and in case of doubt or ambiguity should prevail over the more 
general sections relied on by appellant. This is a familiar rule, applied 
both in the construction of statutes and contracts. 2 Lewis’ Sutherland, 
Stat. Construc. (2d Ed.) pp. 660, 670, §§ 345, 351; 1 Joyce, Insurance (2d 
Ed.) § 214. 

[3] There is another rule of construction, thus stated in Joyce on 
Insurance, citing many authorities: 

“It has long been determined with an almost unwavering unanimity 
that insurance contracts, when susceptible of more than one interpretation, 
shall be construed in favor of the assured. This rule is imperative and un- 
doubted, since to hold otherwise, without an absolute necessity therefor, 
would tend to subvert the very object and purpose of insurance, which 
is that of indemnity to the assured in case of loss, or the payment of 
money on the happening of a contingency, and this indemnity should be 
effectuated rather than defeated. And this is true of certificates in mutual 
benefit, etc., societies or associations.” 1 Joyce, § 221. 

We therefore hold that the judgment should be affirmed. 

Judgment affirmed. 


CrowNuHanrt, J. (dissenting). I cannot concur with the court in its 
decision in this case. The defendant is a labor union, whose declared 
objects are: 

“To discourage piece work, to encourage an apprentice system and a 
higher standard of skill, to cultivate feelings of friendship among the 
craft, to assist each other to secure employment, to reduce the hours of 
daily labor, to secure adequate pay for our work, to establish a weekly 
pay day, to furnish aid in cases of death or permanent disability, and by 
legal and proper means to elevate the moral, intellectual, and social condi- 
tions of all our members, and to improve the trade.” 

It is not an insurance company, and issues no policies or contracts. 
Its constitution or laws provide for certain “donations” in cases of dis- 
ability or death. The plaintiff is a brother of Thomas Wickham, who, at 
his death, was a semi-beneficial member of the union. He sues as heir to 
recover benefits claimed to be due him by reason thereof. The provisions 
of the laws of the union applicable to this case are as follows: : 

“Admission of Members. I. Section 43, A member three months in 
arrears, shall not be entitled to the password, or a seat, or office in any 
meetings of the local union. 

~ Each member will be entitled to all the rights and privileges of 
this United Brotherhood, as prescribed in the constitution and laws of the 
United Brotherhood, by strictly adhering to his obligation by him and his 
—— obeying the constitution, laws and rules of the United Brother- 
hoo 

“K. A member in good standing can visit any local union, provided 
he is in possession of the current quarterly password and his membership 
due book.” 

“Finances and Dues. B. Section 44. Monthly dues shall be charged 
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on the books on the first of each month, but a member does not fall in 
arrears until the end of the month in which he owes a sum equal to three 
months’ dues.” 

“Members in Arrears. A. Section 45. When a member owes a sum 
equal to three months’ dues, he is not in good standing and is thereby sus- 
pended from all donations and will not again be entitled to donations until 
three months from the date he has paid said arrearages, which payment 
must include the payment of dues for the month in which said payment is 
made.” 

“Members Entitled to Donation. A. Section 48. On the death of a 
member in good standing, his wife or legal heirs, as named on his applica- 
tion, shall be entitled to the member’s funeral donation as prescribed in 
the Constitution and. laws of the United Brotherhood. 

“B. Ifa member in good standing dies without leaving any legal heirs, 
the local union shall see him respectably interred. The officers, or a 
committee of the local union shall attend his funeral and the United 
Brotherhood shall pay funeral expenses, but in no case shall these expenses 
exceed the full amount of donation to which the member is entitled at 
time of death, nor shall the United Brotherhood be held liable for any 
further donations in the name of the deceased.” 

“Member's Funeral Donation. B. Section 49. <A beneficial member 
will be entitled to the donations as prescribed in the constitution and laws 
of the United Brotherhood: Provided, he is over one year a contributing 
or financial member in good standing, and when three months in arrears 
he shall be debarred from all donations until three months after all arrear- 
ages are paid in full, including the current month. 

““Semi-Beneficial Members’ Donations. A. Section 52. An apprentice 
or a candidate between the ages of fifty and sixty years, when admitted 
to membership, shall be classed as a semi-beneficial member, and shall only 
be entitled to the donations provided for semi-beneficial members on condi- 
tion that they have been a member the required length of time, that they 
were in good health at the time of their initiation, and in good standing at 
the time of death. They shall not be entitled to wife or disability donation.” 

There are but two classes entitled to donations, beneficial and semi- 
beneficial members. It will be seen that section A-45 applies to all members 
of both classes and to all donations. This section is printed on the first 
page of each member’s passbook, which he is required to have with him at 
meetings of the Union, and in which is entered his receipt for dues. 

There are a few elementary rules of construction applicable to the 
case. The intent of the parties to the contract is to govern. To ascertain 
that intent we are to give force and effect to each section of the laws of 
the union and every part thereof, if they are capable to being reconciled. 
We will not resort to technical rules of construction, save when the lan- 
guage is of doubtful meaning. 

The law of the union, as set forth in section A-45, is not harsh nor 
unreasonable. It is based on sound policy. The union has no medical 
examinations. It is necessary, in order to prevent imposition on the union, 
to provide a waiting period for defaulting members before they obtain- 
good standing for donations, in lieu of the medical examinations provided 
for by insurance companies; otherwise a member.in default, and in poor 
health might pay past dues, to obtain donations. Having the purpose of 
the union in mind, it will be seen that the rule of section A-45 is reason- 
able and just. 

In order that no injustice be done from lack of understanding of the 
rule, section A-45 is printed in plain type in the member’s passbook, which 
he is required to present on attending a meeting of his union, and in 
which his dues when paid are receipted. It is printed on the first page, 
and as printed the section is prefaced by the heading in caps, “MEMBERS 
IN ARREARS.” Thus each member knows, when he joins the union 
and receives his passbook, that when he gets in arrears in his dues he will 
not be again in good standing for donations until he pays up his arrear- 
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ages, including dues for the current month, and until the lapse of three 
months thereafter from the date of such payment. In accepting such pass- 
book, the member accepts this construction, put upon the laws of the 
union by the union, which is of democratic origin and representative in 
government. 

The plaintiff contends that section A-52, under which he claims, deals 
particularly with semi-beneficial members, and that in construing such sec- 
tion it should take precedence over section A-45. But the defendant may 
equally well claim that section A-45 takes precedence over section A-52, 
because section A-45 particularly deals with arrearages of both beneficial 
and semi-beneficial members. Our first aim should be to reconcile these two 
sections. 

It is clear, from reading the constitution, that it was not drawn by a 
skillful attorney. It was evidently drawn by laymen not versed in legal 
rules of construction. But it seems not difficult to ascertain the plain, com- 
mon-sense meaning of the union law, which is the contract in this case. 
Section A-45 applies to all members and all donations. Section A-52 ap- 
plies to semi-beneficial members in good standing. Plainly, to be in good 
standing for donations, a member who has been in default must be paid up 
for his arrearages, including the current month, and then not till three 
months after the date of payment of arrearages will he become entitled 
to benefits. Good standing for donations must mean exactly what is said 
in section A-45, or section A-45 is surplusage, for ex industria, the same 
provision is included in section 49, applicable to beneficial members; so 
the only members section A-45 can possibly affect are the semi-beneficial 
members. 

Again, section A-48 aids in ascertaining the intent. That section pro- 
vides for funeral donations upon the death of a member in good standing 
“as prescribed in the constitution and laws of the United Brotherhood.” 
This language plainly refers back to section A-45 it would seem. The 
term “good standing,” as used in various sections, has different meanings, 
and there is where the confusion arises. For the purposes of visiting a 
meeting of the union, a member is in good standing if his dues are paid up 
for the current month, section K-43. But he is only in good standing 
for donations when he has complied with section A-45, which applies to 
members who have been in arrears, 

This court held in Callahan v. Order of Railway Conductors, 169 
Wis. 43, 171 N. W. 653, that in the government ef a fraternal order, such 
as the defendant, this court will not look into the technical correctness of 
proceedings followed for expulsion from the order, and that— 

“Any reasonable or permissible construction which such an order gives 
to its own constitution, laws, or rules will govern unless clearly subversive 
of personal or property rights.” 

This rule is specially applicable here, where a construction of the laws 
has been long given and accepted by the order and its members. This 
court, in Bartlett v. L. Bartlett & Son Co., 116 Wis. 461, 93 N. W. 477, 
said : 

“It must be freely conceded that the laws of such an association, 
within its own sphere of action, so long as they do not violate any public 
law, written or unwritten, as administered by its tribunal are supreme.” 

This case involves only a small amount, but it is important to the 
union, which has always construed its laws as here indicated, and which 
construction is accepted by its membership as correct. 

I therefore respectfully dissent from the opinion of the court. 
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NATIONAL LIFE INS. CO. v. MOUTON. (No. 433-3825.) 
(Commission of Appeals of Texas, Section A. June 30, 1923.) 
252 Southwestern Reporter, 1040. 
1. INSURANCE—NECESSITY OF DEMAND TO COLLECT DAM- 
wa ATTORNEY’S FEES FOR NONPAYMENT 


Under Rev. St. art. 4746, providing that damages and attorney’s fees 
shall. be paid by an insurance company for failure to pay a loss, a specific 
demand must be made, and mere filing of suit is not sufficient; but it need 
not be made before filing suit if plaintiff, after the expiration of 30 days 
therefrom, by proper averment sets up such demand by amended petition. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

2. INSURANCE—DEMANDING MORE THAN DUE UNDER POL- 
ICY HELD NOT TO DEFEAT RIGHT OF BENEFICIARY TO 
DAMAGES AND ATTORNEY’S FEES FOR REFUSAL TO 
PAY. 

Under Rev. St. art. 4746, as to damages and attorney’s fees for re- 
fusal to pay insurance, that a beneficiary demanded more than she was en- 
titled to receive did not disentitle her to damages and attorney’s fees for 
failure to pay. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Certified Questions from Court of Civil Appeals of Ninth Supreme 
Judicial District. 

Action by Mary Mouton against the National Life Insurance Company. 
Judgment for plaintiff was by the Court of Civil Appeals reformed and af- 
firmed, and a question was certified to the Supreme Court. 242 S. W. 782. 
Question answered. 

Morris & Barnes, of Beaumont, for plaintiff. 

Thos. N. Hill, of Beaumont, for defendant. 

GALLAGHER, P. J. This case is before us on a certificate from the hon- 
orable Court of Civil Appeals for the Ninth Supreme Judicial District. 

The National Life Insurance Company, appellant in said court, is a 
life and accident insurance company. It issued a policy on the life of Joseph 
Mouton. Mary Mouton, appellee in said court, is named as beneficiary 
therein. Joseph Mouton was lost at sea in a storm about September 8, 1918. 
Said policy of insurance on his life was in full force and effect at the time. 

Appellee furnished proofs of the death of the insured, and on the 27th 
day of April, 1920, made due demand on appellant in the sum of $280, it 
being her construction of the policy at the time she made the demand that 
she was entitled to that sum as beneficiary in said policy. Appellant denied 
liability in any sum, and never paid nor offered to pay her anything. On 
the 24th day of May, less than 30 days after such demand, appellee sued 
appellant for the sum of $280 with legal interest as the amount due her 
according to the terms of the policy, and also for statutory damages and 
attorney's fees. Appellant answered in said suit, and denied all liability. 

The case was called for trial on the 16th day of August, 1921. Appellee 
at that time filed an amended petition reducing her demand to $140 with 
legal interest and statutory damages and attorney’s fees. Appellant amended 
its answer and denied that the insured was dead, and further pleaded that, 
if insured was in fact dead, his death occurred under circumstances which 
created no liability under the policy. 

The case was tried by the court without a jury on the same day said 
amended pleadings were filed, and resulted in a judgment in favor of appellee 
in the sum of $140, with interest thereon from the 27th day of April, 1920, 
at the rate of 6 per cent. per annum, and for 12 per cent. on the amount 
of such recovery as statutory damages for not paying the loss on demand. 
and for the further sum of $75 as reasonable attorney’s fees for prosecuting 
said suit. Appellant carried the case to said Court of Civil Appeals. That 
court reformed the judgment of the trial court by striking out the respective 
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sums recovered by appellee as statutory damages and attorney’s fees, and 
affirmed the judgment as so reformed. 242 S. W. 782. On motion of ap- 
pellee that court has, upon the facts above stated, certified to the Supreme 
Court the following question: 

“Is the appellee, Mary Mouton, entitled to the statutory damages of 12 
per cent. upon the face of the policy, $140, being the amount she recovered, 
together with the reasonable attorney’s fees of $75 for the prosecution and 
collection of her loss?” 


[1] The right to recover statutory damages and attorney’s fees in suits 
on insurance policies in this state is dependent on compliance by the bene- 
ficiary in such policies with the provisions of article 4746 of the Revised 
Civil Statutes and the subsequent failure of the insurer to comply with such 
provisions. Said article reads as follows: 

“In all cases where a léss occurs and the life insurance company, or 
accident insurance company, or life and accident, health and accident, or 
life, health and accident insurance company liable therefor shall fail to pay 
the same within thirty days after demand therefor, such company shall be 
liable to pay the holder of such policy, in addition to the amount of the 
loss, twelve per cent. damages on the amount of such loss, together with 
reasonable attorneys’ fees for the prosecution and collection of such loss.” 

A claimant under a policy of life insurance, in order to recover the 
damages and attorney’s fees provided in such article, is required to make a 
specific demand for the loss insured against by such policy. The mere filing 
of a suit to recover on a policy is not a demand within the meaning of 
said article. It is, however, not necessary to the validity of such a demand 
that it be made before the institution of a sui‘, provided the plaintiff, after 
the expiration of 30 days therefrom as specified in said article, by proper 
averment, sets up such demand by amended petition. Mutual Life Ins. Co, 
v. Ford, 103 Tex. 522, 131 S. W. 406; Security Co. v. Hallum (Tex. Civ. 
App.) 73 S. W. 554 (writ refused). 

[2] The certificate shows that demand for payment of the loss on the 
policy issued by appellant on the life of the insured was duly made long 
before the filing of appellee’s amended petition, and that such demand was 
set up therein. Appellant’s contention is that said demand was wholly in- 
sufficient to confer upon appellee the benefit of the provisions of said article 
because the sum claimed therein was excessive. 

The article under consideration does not in terms provide that the 
demand therein required sha'l state the exact amount, or any particular 
amount, claimed to be due under the policy. The sufficiency of a demand 
for pavment under such article was considered by our Supreme Court in 
Penn. Mutual Life Ins. Co. v. Maner, 101 Tex. 553, 563, 564. 109 S. W. 
1084. The demand in that case was in the form of a letter to the insurance 
company from attorneys for the beneficiary. In such letter they stated, in 
substance, that certain policies on the life of the insured, which policies 
were designated therein by their serial numbers only, had been placed in 
their hands for collection. The letter called attention to the provisions of 
said article of the statutes and requested payment. Nothing whatever was 
contained in the letter with reference to the amount stated in the face of 
said policies nor the amount claimed to be due to the beneficiarv thereon. 
The court held such letter a sufficient demand to entitle the beneficiary to 
recover the damages and attorney’s fees provided for by said article. 

The exact point under consideration was before the Court of Civil 
Appeals for the Eighth District in the case of First Texas Prudential Ins. 
Co. v. Campos, 227 S. W. 244. The court in that case held that the benefi- 
ciary of the policy was entitled to recover the statutory damages and attor- 
ney’s fees provided for by said article upon failure of the insurance company 
to pay the loss within the time snecified in said article, notwithstanding the 
sum demanded was in excess of the amount actually due on the policy. 
Appellant cites in support of its contention on this point, among other cases, 
Union Terminal Co. v. Turner Censtruction Co., 247 Fed. 727, 159 C. C. A. 
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585, 11 A. L. R. 880; Pac. Mutual Ins. Co. v..Carter, 92 Ark. 378, 123 
S. W. 384, 388, 124 S. W. 764, and American National Ins. Co, v. Turner 
(Tex. Civ. App.) 226 S. W. 487. 

The case of Union Terminal Co. v. Turner Construction Co. supra, 
involved the construction of a statute of the state of Florida, providing 
for the recovery of attorney’s fees ina suit to enforce a mechanic’s lien. 
That statute gave a lien to secure the claims of laborers and materialmen 
on buildings and other structures and on the land upon which the same 
were constructed. It provided for the enforcement of such liens by a suit 
at law in which the plaintiff was required to state the manner in which the 
lien arose, the amount thereof, and a description of the property claimed 
to be subject thereto. It further provided that, in event the plaintiff pre- 
vailed in such. suit, the court should fix and allow a reasonabie attorney’s 
fee. Laws of Florida 1903, c. 5143, §$ 2, 5, 13 and 17. That statute did 
not require a prior demand with an ensuing period of grace in which the 
defendant might investigate the claim and pay, or offer to pay, the sum 
actually due thereon. The filing of suit and the prosecution of the same 
to judgment was the procedure prescribed. By the express terms of the 
statute the plaintiff was required to state the amount of his demand in his 
petition, and to recover thereon before he was entitled to attorney’s fees. 
It is a matter of common knowledge that claims for labor and material are 
promiscuous in their nature, and grow out of various kinds of contracts, 
both oral and written, express and implied. The nature of such claims 
naturally differentiate them from a claim for loss under a particular policy 
of insurance prepared and issued by the insurer. We do not think that 
there is sufficient analogy between said statute of Florida and the article 
of our statutes under consideration to make such decision a controlling 
precedent in construing said article. 

The statute of the state of Arkansas construed by the Supreme Court 
of that state in the case of Insurance Company v. Carter, supra, was in 
legal effect identical with the article of our statute above quoted. That 
court construed such statute to require the demand to be in the amount 
due, and declared that a demand in excess of the amount actually due on 
the policy furnished no predicate for the recovery of statutory damages 
and attorney’s fees. No authority was cited by such court in support of 
its holding, and the on'y argument advanced in support thereof was that 
the insurer had a right to contest a claim it did not owe. The duty of the 
insurer under such statute to pay or offer to pay what it did owe on 
account of such loss was not referred to nor discussed. The other cases 
from that court also cited by appellant simply follow that decision as a 
precedent, without discussion. 

The Court of Civil Appeals for the Third District, in the case of 
American National Ins. Co. v. Turner, without discussion followed and 
quoted from the opinion of the court in Insurance Co. v. Carter, supra. 
The Arkansas cases and Terminal Co. v. Construction Co., supra, were the 
only authorities cited in the opinion of the court in that case. 

It is a matter of common knowledge that the forms of policies of 
life insurance and the stipulations and conditions therein contained are se- 
lected and prescribed by the insurer. It is also a matter of common knowl- 
edge that many of such policies in common use are more or less complicated, 
and that the determination of the exact obligation assumed by the insurer 
involves a proper and sometimes difficult construction of their provisions. 
In case of endowment policies promising participation in the earnings of 
the company, the amount due thereon is dependent in part on the dividend 
or distributive share of such earnings apportioned by the company to such 
policy at its maturity. See Manhattan Life Ins. Co. v. Stubbs (Tex. Civ. 
App.) 216 S. W. 896; Id. (Tex. Com. App.) 234 S. W. 1099. In case 
-f policies providing for annual dividends and giving the insured the option 
of drawing the same in cash or applying the same to the purchase of 
additional paid-up insurance, the amount due thereon is necessarily dependent 
in part upon the number and amount of the dividends, if any, so applied. 
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Upon the maturity of a life insurance policy by the death of the in- 
sured the amount due the beneficiary is to be ascertained by construing 
the provisions of such policy and applying the same to the fact of the 
case. This the insurance company can do as well or better than the bene- 
ficiary. By the terms of the article under consideration a period of 30 
days is permitted to elapse in which the company may ascertain the facts 
and determine whether it is liable, and, if so, the extent of its liability, 
before it can be subjected to the additional burdens imposed thereby. Re- 
gardless of the amount demanded by the beneficiary, it can discharge its 
full duty in the premises, and absolve itself from liability under said article 
by paying or offering to pay the amount actually due within the time so 
specified. The duty to do so is, in our opinion, imposed, at least by 
implication, by the terms of said article. In this case appellant never ad- 
mitted its liability in any sum whatever. It contested appellee’s demand, 
after she reduced the amount thereof, as vigorously as it did before. It 
contends on this appeal that plaintiff's recovery is without support in the 
evidence. We do not think appellant was excused from the duty of paying 
or offering to pay the amount actually due appellee on the policy sued on 
in response to her demand, because she originally construed such policy to 
entitle her to a larger sum than she was actually entitled to receive. Nor 
do we think that appellant is entitled, notwithstanding such demand, to con- 
test her claim to final judgment in the appellate court, and still escape 
the burden imposed by said article on the ground that she misconstrued its 
contract and demanded more than she was entitled to receive. 

We answer the question certified as follows: The appellee, Mary 
Mouton, is, under the facts certified, entitled to the statutory damages of 12 
per cent. on the amount of the policy sued on, and reasonable attorney’s fees 
for the prosecution and collection of her loss in the sum of $75, as fixed 
by the judgment of the court, 


Cureton, C. J. The opinion of the Commission of Appeals answering 
certified questions adopted, and ordered certified to the Court of Civil 
Appeals. 
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FIRE. 


CITY OF NEW YORK INS. CO. v. JORDAN et at. (No. 3930.) 
(United States Circuit Court of Appeals, Fifth Circuit. November 2, 
1922.) 


284 Federal Reporter, 420. 

1, INSURANCE— AGENT FOR INSURED HELD NOT AUTHOR- 
IZED TO CANCEL POLICY. 

An agent to procure insurance is not authorized to cancel it unless 
that authority is plainly conferred, and it is not plainly conferred by a re- 
quest by the owner of property already insured that it be kept insured and 
to keep him insured at any time any company canceled a policy. 

(For other cases, see Insurance, Dec. Dig. § 238[2].) 

2. INSURANCE—CANCELLATION OF POLICY AND ISSUANCE 
OF SUBSTITUTE POLICY BY AGENTS HELD UNAUTHOR- 
IZED. 

A firm of agents for a number of insurance companies issued a policy 
to plaintiffs containing a provision that it might be canceled at any time 
by insured and by the company on five days’ notice to insured. On re- 
ceipt of instructions by the company to cancel the policy the agents as- 
sumed to cancel it without notice to plaintiffs, and also without their 
knowledge issued a substitute policy in defendant company, which was 
not delivered nor known to plaintiffs until after the property had been 
destroyed. Held, that neither the fact that plaintiffs had requested the 
agents to keep them insured in case any policy was canceled by the com- 
pany, nor that they had on one occasion accepted a policy so substituted, 
authorized the agents to cancel the policy on their behalf, and since it was 
not legally canceled by the company the first policy was still in force at 
the time of the fire, and defendant’s policy did not become effective, 

(For other cases, see Insurance, Dec. Dig. § 238[2].) 

In Error to the District Court of the United States for the Middle 
District of Alabama; Henry D, Clayton, Judge. 

Action at law by S. L. Jordan and others, doing business as the Jordan 
Milling Company, against the City of New York Insurance Company. 
Judgment for plaintiffs, and defendant brings error. Reversed. 

B. P. Crum, of Montgomery, Ala. (Steiner, Crum & Weil, of Mont- 
gomery, Ala., on the brief), for plaintiff in error. 

Wiley C. Hill and Richard T. Rives, both of Montgomery, Ala. 
(Hill, Hill, Whiting & Thomas, of Montgomery, Ala., on the brief), for 
defendants in error. 

——_ - ono 


HART v. LEE er at. (No. 13714.) 
(Court of Appeals of Georgia, Division No. 2. Nov. 23, 1922.) 
114 Southeastern Reporter, 644. 
(Syllabus by the Court.) 

2. INSURANCE — FAILURE: OF COMPANY TO REGISTER OR 
PAY LICENSE DOES NOT RELIEVE IT OF LIABILITY ON 
POLICIES. 

The failure of a fire insurance company doing business in this state 
to register, or to pay the license required by law of insurance companies 
doing business in this state, does not relieve such a company from liability 
to its policy holders upon policies thus issued in violation of law. 

(For other cases, see Insurance, Dec. Dig. § 5.) 

3. INSURANCE— AGENT SELLING INSURANCE IN COMPANY 
NOT AUTHORIZED TO DO BUSINESS NOT LIABLE FOR 
INABILITY TO COLLECT LOSS. 

The mere selling by an insurance agent of a fire insurance contract in 
a company which, with the agent’s knowledge, is doing business in this 
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state in violation of law, is insufficient, without more, to render the agent 
liable to the policy holder for any loss sustained by the latter by reason 
of his failure or inability to collect the amount due for a fire loss arising 
under the policy. 

(For other cases, see Insurance, Dec. Dig. § 103.) . 

Error from Superior Court, Bulloch County; H. B, Strange, Judge. 

Action by J. A. Hart against J. B. Lee and others. Judgment for de- 
fendants, and plaintiff brings error. Affirmed. : 

F. B. Hunter and Anderson & Jones,,all of Statesboro, for plaintiff 
in error. 

Moore & Neville and Deal & Renfroe, all of Statesboro, for defend- 
ants in error. 

STEPHENS, J. Judgment affirmed. 

Jenkins, P, J., and Bell, J., concur. 


——___..- Pe 


SHULTZ v. NORTH RIVER INS. CO. OF NEW YORK. (No. 24021.) 
(Supreme Court of Kansas. Dec. 9, 1922.) 
210 Pacific Reporter 1102. 
(Syllabus by the Court.) 

1. INSURANCE— EVIDENCE HELD TO SUSTAIN FINDING 
THAT AGENT OF INSURER WAS NOT AGENT OF INSURED 
TO RECEIVE NOTICE OF CANCELLATION OF POLICY. 
Upon the issue whether the agent of an insurance company was the 

agent of the insured to receive notice of cancellation of a policy, including 

the question whether notice of cancellation had been given to the insured, 
adverse findings were made by the jury. Held, that the evidence sustains 
the findings and verdict. 

(For other cases, see Insurance, Dec. Dig. § 100.) 

Appeal from District Court, Cherokee County. 

Action by S. Shultz against the North River Insurance Company of 
New York. From a judgment for plaintiff, defendant appeals. Affirmed. 

C. C. Crow, Wm. G. Holt, and John H. Newman, all of Kansas City, 
Mo., for appellant. 

Williams & Elleman, of Columbus, for appellee. 

Jounston, C. J. This is an appeal from a judgment awarded to plain- 
tiff upon an insurance policy. 

[1, 2] By the policy plaintiff's building in Neutral was insured against 
loss by fire or lightning for a period of one year from June 24, 1918. It 
appears that a small loss by fire was sustained on October 21, 1918, which 
was adjusted, and later the defendant sent a draft for that amount to J. 
Wilbur Logan, its agent at Baxter Springs; but this draft was not deliv- 
ered to plaintiff. On February 10, 1919, the building was entirely destroyed 
by fire, and there is no dispute of the extent of the loss nor as to the fact 
that proper proofs of loss were given to defendant. The defense made 
against the claim was that the policy had been canceled and terminated by 
the defendant on October 22, 1918, when the defendant was given credit on 
the books of the agency for the return premium. A state agent of the 
defendant testified that, when the first loss of $30 was adjusted, it was 
agreed that the policy should be canceled and that he was authorized to 
obtain the policy which was then in the hands of the local agent. The state 
agent said he computed the amount of the return premium which he paid 
to the local agent. On, what is called the “Daily Report” of the local agent, 
there was written the words, “canceled by special agent, $3.85 return pre- 
mium allowed, October Ist, 1918,” but when this entry was made is not 
shown. It is conceded that the plaintiff had the right to cancel the policy 
upon giving due notice thereof to the defendant, but plaintiff testifies that 
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no agreement for a cancellation had ever been made and no notice of can- 
cellation had ever been given to him by the company or by any of its agents. 
Logan, the local agent, who had procured the insurance, testified that he 
did not known of a cancellation and had never heard of one until after the 
fire had destroyed the building. Whether or not the policy had been can- 
celed was an issue of fact for the jury. The burden was upon the de- 
fendant to establish the fact, and it has settled it against the contention of 
defendant. An effective cancellation could not be made without notice to 
the plaintiff or to his duly authorized agent. It is argued the entry made 
on the “Daily Report” indicates that notice was given to Logan; but, even 
if that is granted, it would be fruitless unless Logan can be regarded as 
the agent of the plaintiff. If he was not authorized by plaintiff to receive 
notice of a cancellation or unless he stood in such a relation to plaintiff 
that agency as to the transaction may be implied, a notice to him would be 
unavailing. The claim is that plaintiff had intrusted to Logan the matter 
of keeping his property insured, and therefore he must be treated as the 
agent of the plaintiff. The only basis for the claim of agency is that 
plaintiff telephoned to the agent of defendant, about the time the original 
policy expired, asking him to issue the policy in question, and that he ex- 
pected Logan to issue the policy, and thus keep his property covered by 
insurance. The fact that plaintiff requested an agent of an insurance com- 
pany to renew a policy, and thus continue the insurance on it, a not un- 
common practice, did not make the defendants the agent of plaintiff to 
receive notice of cancellation. Besides, Logan expressly stated in his testi- 
mony that there was no such relaticnship, that he was to take care of his 
insurance business, or that plaintiff depended on him to do so, and plain- 
tiff himself testified that his part in the transaction was merely to telephone 
the agent requesting the renewal of the policy before it expires, and that 
he had previously asked him to take care of his insurance in that way 
The court correctly advised the jury that— 

“Tf you find that said J. Wilbur Logan was the agent of plaintiff and 
authorized to receive notice of cancellation, and that the company did can- 
cel the policy and notify said Logan of such cancellation prior to the fire in 
question, then that would be a cancellation and be binding on the plaintiff, 
even though said Logan may not have communicated such notice to the 
plaintiff. On the other hand, if you do not find that said Logan was the 
agent of said plaintiff and authorized to receive notice of cancellation, then 
any notice of cancellation that may have been given to said Logan would 
not be notice to or binding upon the plaintiff.” 

The finding of the jury determines that Logan was not the agent of 
plaintiff to receive notice of cancellation, and the evidence furnished a good 
basis for the finding. 

Error is also assignd on the ruling of the court in permitting secondary 
evidence of the provision of the policy, when no showing was made that 
plaintiff had made efforts to obtain possession of the policy. This conten- 
tion is without merit as the defendant concedes that it had in some way 
gained possession of the policy and had destroyed it. Why should the 
plaintiff go through the useless task of a search for a policy, or make a 
showing that it could not be produced when it is admitted that defendant 
had already destroyed it. 

The judgment is affirmed. 

All the Justices oncurring. 
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MAY v. STANDARD FIRE INS. CO. er at. (No. 63.) 
(Supreme Court of Michigan. Nov. 2, 1922.) 
190 Northwestern Reporter, 240. 
1. INSURANCE—EVIDENCE HELD INSUFFICIENT TO ESTAB- 
LISH AN ENFORCEABLE CONTRACT FOR INSURANCE. 


Evidence of a conversation, relative to the substquent removal of a 
part of goods insured to a summer lake home and its insurance there had 
at the time of renewing a fire insurance policy and subsequent acts, held 
insufficient to establish an enforceable.contract to insure the goods at the 
summer lake home. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 


2. INSURANCE—INSURING WITH KNOWLEDGE THAT GOODS 

INSURED WILL LATER BE REMOVED HELD NOT WAIVER 

OF LOCATION CONDITION. 

Insuring property against fire with the knowledge that it is later to 
be removed to a summer lake home, where the hazard will be greater, 
held not a waiver of a location condition in the pelicy. 

(For other cases, see Insurance, Dec. Dig. § 389[6].) 

Appeal from Superior Court of Grand Rapids, in Chancery; Major 
L, Dunham, Judge. 

Suit by Meyer S. May against the Standard Fire Insurance Company 
and others. From decree for defendants, plaintiff appeals. Affirmed. 

Argued before Fellows, C. J., and Wiest, McDonald, Clark, Bird, 
Sharpe, Moore, and Steere, JJ. 

G. A. Wolf, of Grand Rapids (Colin P. Campbell, of Grand Rapids, 
of counsel), for appellant. 

Laurence W. Smith, of Grand Rapids, for appellees. 


McDonaLp, J. The Standard Fire Insurance Company has an office 
in the city of Grand Rapids, Mich., in charge of the defendants Thomas 
Benjamin and William A. Benjamin, who are authorized to insure prop- 
erty and to sign and issue policies of insurance. On June 10, 1919, they 
issued a renewal policy upon the household furniture of the plaintiff in the 
sum of $3,000 while located in his brick residence at No. 450 Madison 
avenue, Grand Rapids, Mich., and not elsewhere. At the time it was is- 
sued the plaintiff says he had the following conversation with Mr. Ben- 
jamin: 

“Mr. Benjamin called me up on the phone and said, ‘I am renewing 
your insurance policy on your household goods, but in another company,’ 
and I said, ‘Is it just as good a company as the one it has been in?’ and he 
said, ‘Yes, it is just as good.’ It was on account of the war; the other 
was a German policy, the old one was the Aachen & Munich, which they 
had renewed in an American Company. He said, ‘Yes, just as good a 
company ;’ so then I said, ‘I have rented the Wegusen cottage at Ottawa 
Beach, and I am going to move down there as usual, and want you to 
cover me.’ He said, ‘All right,’ and that was all there was. I don’t think 
there was anything said about the amount to be covered on there. 

* “Q. What did he say about transferring it? A. All right.” 

Thereafter, about June 27, 1919, the plaintiff removed a part of his 
goods from the residence on Madison avenue to the cottage at Ottawa 
Beach. On June 30, he mailed to the Benjamin agency the following no- 
tice: 

“Inasmuch as I have moved part of my household goods to Ottawa 
Beach, wish you would kindly transfer half of my policy in the Stand- 
ard Fire Insurance Company to cover my household goods at Ottawa 
Beach; this would be $1500 on household goods in the Weguson cottage 
at Ottawa Beach. 

“Kindly note on your calendar to call me up about this about the 10th 
of September, we will be moved back to town at that time.” 
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This letter, properly addressed, was deposited in the mail at Grand 
Rapids ut 4 o'clock p. m., on the 30th. On the following morning, before 
it was received by the Benjamins, the goods which had been removed to 
Ottawa Beach were destroyed by fire. The plaintiff at once gave notice 
of his loss, but defendants denied all liability and refused to settle. In 
his bill the plaintiff asks that the policy of June 10, 1919, be corrected 
and refermed to cover the household goods removed to Ottawa Beach up 
to $1,500 in value, and that he may recover such amount for his loss. On 
the hearing the circuit judge made a decree dismissing the bill. From this 
decree plaintiff has appealed. 

Counsel for the plaintiff first contend that there was a binding con- 
tract of insurance made in the conversation of June 10, which insured the 
goods while in the Weguson ccttage at Ottawa Beach, and that the fail- 
ure of the agent to write such a provision in the policy was a mistake for 
which it should be reformed. 

The conversation referred to does not constitute a definite and com- 
plete contract for insurance, unless it is supplemented, as plaintiff claims 
it is, by the custom between the parties for protecting the goods, which he 
annually removed to Ottawa Beach during the resort season. We find 
nothing in the evidence as to custom that by reference would supply the 
essential elements lacking in the conversation of June ‘10th. 

The plaintiff testifies: 

“The custom was not to cover me for $1,500 down there every sum- 
mer automatically. It would have to be on notice. * * * It wasn’t 
their practice to indorse on the pelicy, it was just indorsed on the book 
up there, because it was just for a couple of months, and they didn’t send 
binders to attach to the policy in previous years.” 


Mr. Benjamin testifies that there was ro custom, and that only once 
before did they cover the goods at the beach; that in the summer of 1917 
they indorsed a removal permit on the policy. 

Mr. Beach, employed in the Benjamin Agency in 1919, testified that 
the record of the change of the household goods from Madison avenue 
in 1917 was entered in Mr. Benjamin’s register with pen and ink, and that 
no removal permit was attached to it. 

Miss Clancy, -plaintiff’s bookkeeper, testifies that after he had re- 
moved the goods to Ottawa Beach in 1919, he instructed her to call the 
Senjamin Agency and tell them, “I want a transfer the same as I had the 
year before.” 

The weight of the evidence shows that the custom in previous trans- 
actions was to make the transfer by indorsement on the agent’s register 
en notice by the insured, and that the indorsements were not made on the 
policy. 

Mr. Benjamin testified that— 

“The indorsement consists of the amount of insurance carried, and 
what is transferred and the year it is transferred, and the new rate, 
whether there is an extra premium or a return premium, and also the date 
at which it is available.” 

Considering these facts in connection with the conversation of June 
10th, it is very clear that the parties did not have in mind writing into the 
policy a provisien insuring the goods at Ottawa Beach, as well as at 
Madison avenue. There is no evidence that they contemplated any such 
method of coverage. There was no agreement to make any removal in- 
dorsement on the register at any particular time prior to the removal of 
the geods, and no occasion for it until the insured was ready to move and 
knew the amount of insurance he desired. Previously he had been cov- 
ered for $1,000; on this occasion he desired $1,500, but that amount was 
not made known to the agency until the letter of June 30, which was not 
received until after the goods were destroyed by the fire. It is apparent 
that Mr. May understeod that his goods were not protected until the Ben- 
jamin Agency was notified of the removal. and of the amount of insurance 
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desired. This is evidenced by his letter of June 30th, written immediately 
after he had moved, and for the purpose, as he testifies, that Mr. Ben- 
jamin might, “make whatever changes were necessary and cover me while 
I was down there.” That he knew of the possible consequences of delay 
in giving notice appears from the fact that the day after he had moved 
the goods he made seven or eight attempts to reach Benjamin by telephone, 
and, failing, wrote and mailed the letter in which he stated the fact of re- 
moval, the amount of insurance desired, and the time of payment of the 
premium. This letter supplied the necessary elements to make a complete 
_ binding contract, but it was not received by the agent until after the 
ire. 

[1] From these facts it is clear that the conversation of June 10 did 
not constitute an enforceable contract for the insurance of the goods while 
in the cottage at Ottawa Beach, and that, to reform the policy in the man- 
ner requested by the plaintiff, it would be necessary to find that the agent 
agreed to write into it several elements upon which the minds ef the par- 
ties never met. 


It is also urged by counsel for the plaintiff, that if the conversation 
of June 10 does not constitute a contract, it at least amounts to an offer 
of the defendant te insure the goods on notice of their removal, and that 
the letter of June 30 was an acceptance of the offer, and became binding 
when deposited in the post office. We are unable to agree with counsel in 
this contention. If the conversation of June 10 could be said to contain 
an offer, it was not definite; it lacked some of the material elements of an 
insurance contract, and, if accepted as made, would not have been enforce- 
able. 

However, the letter of June 30 was not an acceptance, but a notice, 
including certain essential matters upon which the minds of the parties 
had not met, and which would not become binding until received by the 
party who made the offer. For this reasen, and for the further reason 
that the offer was not made by mail, the numerous cases cited and relied 
on by counsel as sustaining their contention are not applicable. A discus- 
sion of the principles of law relative to correspondence centracts will be 
found in 13 C, J. 300. 


[2] It is further insisted by counsel that the issuance of the policy 
with knowledge on the part of the agent that the goods were to be re- 
moved was a waiver cf the location condition in the policy, and estopped 
the company from insisting on that condition. As sustaining this conten- 
tion, the following cases are cited: Pollock v. German Fire Insurance Co., 
127 Mich. 460, 86 N. W. 1017, and Copeland vy. Dwelling House Insurance 
Co., 77 Mich. 554, 43 N. W. 991, 18 Am. St. Rep. 414. These cases may 
be readily distinguished from the case under censideration if the fact be 
kept in mind that here the goods had not been removed to Ottawa Beach 
at the time the policy was issued; that removing them increased the risk; 
that after the conversation of June 10 the agent was required to take no 
further action until he received notice from the insured of the time and 
ameunt of insurance desired. 

In Copeland v. Dwelling House Insurance Co., there was an incum- 
brance on the property at the time the policy was issued, and the insured 
desired to place an additional incumbrance of from $100 to $200 on it. 
Of this the agent had notice, and promised to note the fact on the applica- 
tien, so that it would become a part of the contract of insurance. It was 
held that the fact that it was not so indorsed would not defeat a recovery 
on the policy. 

In Pollock v. German Fire Insurance Co,, supra, it was held that 
the liability of the company did not cease because the goods were removed 
to a new location after the agent had been requested for a transfe:, had 
consented to it, and promised to indorse it upon the policy, but neglected 
to doe se 

In these cases the agents’. knowledge upon which they were Lound 
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to act was of existing facts. In the case at bar, the conversation of June 
10 was at most a promise to make the transfer in the future when noti- 
fied by the insured. .No definite notice was given until after the goods 
were removed, and, as it was not received until after they were destroyed, 
the agent had no opportunity to make the necessary indorsement. 

In Gordon v. Insurance Co., 197 Mich. 226, 163 N. W. 956, L. R. A. 
1918E, 402, Justice Fellows cites and discusses many cases from this and 
other jurisdictions relative to questions similar to those here involved. An 
examination of that case will show why the doctrine of waiver and of 
equitable estoppel cannot be applied. See, also, Hartford Fire Insurance 
Co. v. Davenport, 37 Mich. 609. 

The decree will be affirmed, with costs. 


SALGANIK v. UNITED STATES FIRE INS. CO. 


UNITED STATES FIRE INS. CO. v. SALGANIK. 
(Nos. 1829, 1830.) 


(Supreme Court of New Hampshire. Strafford. Nov. 8, 1922.) 
118 Atlantic Reporter, 815. 


1. INSURANCE — POLICY FORFEITED BY ANY FRAUDULENT 
ATTEMPT TO COLLECT ON OVERVALUATION AND FOR 
GOODS NOT ON PREMISES. 

Under clause of policy providing that it shall be void if insured at- 
tempts to defraud insurer before or after loss, forfeiture would be worked 
by proof that insured fraudulently attempted to collect on a fictitious valu- 
ation for certain goods and also for goods not on premises. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

7. INSURANCE—AWARD OF REFEREES, AFTER SUBMISSION 
OF QUESTION OF AMOUNT OF LOSS, BINDING ON PAR- 
TIES. 

Award of referees appointed on petition of insured under referee 
clause of standard form of fire policy, determining the amount of loss, is 
binding on the parties, being the result of a completed arbitration between 
them as to such loss; insurer appearing and participating in the hearing 
had by the referees, after notice, and both parties submitting the question 
of amount of damages. 

(For other cases, see Insurance, Dec. Dig. § 574[5].) 

8 INSURANCE—IMMATERIAL WHETHER JUSTICE HAD AU- 
THORITY TO APPOINT REFEREES WHERE PARTIES AC- 
CEPTED THEM AS PROPER TRIBUNAL. 

Whether a justice of the superior court, who on petition of insured 
appointed referees to determine loss under standard form fire policy, had 
authority to make such appointment, is immaterial, insurer making no 
objection to the appointment, but, by appearing and taking part in the 
hearing before the referees, accepting them as the tribunal provided for in 
the policy to determine the loss. 

(For other cases, see Insurance, Dec. Dig. § 570.) 

9. INSURANCE—JUSTICE OF SUPERIOR COURT MAY APPOINT 
REFEREES UNDER STANDARD FORM OF FIRE POLICY. 
Though the New Hampshire standard form of fire policy, prescribed 

by the insurance commissioner in 1885, and still in force, provides for 
appointment, by a justice of the Supreme Court, of referees to determine 
amount of loss, a justice of the superior court may make the appointment; 
justices of that court having, under Laws 1901, c. 78, providing for a ju- 
diciary system ofstwo courts, the authority previously possessed by justices 
of the Supreme Court in matters of that character. 

(For other cases, see Insurance, Dec. Dig. § 570.) 
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10. INSURANCE — REFEREE CLAUSE OF FIRE POLICY NOT 
RENDERED VOID BY CHAPTER AS TO ACTION ON POLICY. 


The referee clause of the New Hampshire standard form of fire policy, 
furnishing a method for determining amount of loss under policy, is not 
rendered void by Pub. St. 1901, c. 170, authorizing an action on the policy, 
but is an additional mears whereby the parties, if they so desire, may ad- 
just the loss. 

(For other cases, see Insurance, Dec. Dig, § 567.) 


Transferred from Superior Court, Strafford County; Kivel and 
Branch, Judges. 

Proceeding by Morris Salganik against the United States Fire Insur- 
ance Company, and suit by such company against such individual. The 
company excepted to rulings in both cases, and the cases are transferred. 
Exception in first case sustained, and in second case overruled. 

The plaintiff, in the first action, after a loss by fire of property insured 
by the defendant upon a policy issued by it to the plaintiff under the New 
Hampshire standard form of fire insurance policy, petitioned a justice of 
the superior court to appoint referees to adjust the loss, under a clause in 
the policy. Upon the petition three referees were appointed. A hearing was 
had by the referees at which the defendant appeared and participated. The 
referees after the hearing determined the amount of the loss sustained by 
the plaintiff, and filed in court their report setting forth the same. The 
plaintiff thereupon moved for judgment upon the report. The defendant 
objected to the motion and the court made the following orders: De- 
fendant’s motion denied. Plaintiff's motion granted. Judgment for plain- 
tiff on the report. To these orders the defendant excepted. 

The second action is a bill in equity praying for the cancellation of 
the fire insurance policy above referred to. The defendant moved to dis- 
miss the bill because the plaintiff states no cause for equitable relief. The 
motion was granted, and the plaintiff excepted. 


Hughes & Doe and Robert Doe, all of Dover, for Morris Salganik. 

Henry D. Yeaton and Justin A. Emery, both of Rochester, for U. S. 
Fire Ins. Co. 

PtumMER, J. The bill in equity praying for the cancellation .of the 
insurance policy will be first considered. The policy contained the follow- 
ing clause: 

“This policy shall be void if the insured shall make any attempt to de- 
fraud the company, either before or after the loss.” 


[1, 2] The company in its bill alleges that the insured has falsely and 
fraudulently stated that he had goods and merchandise in the store at the 
time of the fire ,;which were not then there, and has demanded that the com- 
pany pay him for the destruction of such property; that he has falsely and 
fraudulently claimed that the value of his fixtures, furniture, and stock 
in trade in the stere when the fire occurred was at least twice their actual 
value, and has demanded payment of damages from the company upon that 
basis; that he has concealed or destroyed his books and papers showing his 
stock in trade before the fire, for the purpose of aiding him to defraud 
the company. 

These allegations of attempted fraud, if proven, would work a for- 
feiture of the policy under the clause above quoted. Follett v. Insurance 
Co., 77 N. H. 457, 92 Atl. 956. The presiding justice found, without excep- 
tion, that no question was raised as to the validity of the policy at the time 
it was executed, or at the time when the fire occurred; but the company 
sought to have the policy canceled by reason of attempted fraud after the 
loss. There would seem to be no occasion to invoke the equity power of 
the court for that purpose. The clause which the company is seeking to 
enforce is in effect a clause of forfeiture, and would be an irrefragable 
defense to an action at law upon the policy. In other words, the company 
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has a plain, adequate, and complete remedy at law, and under such cir- 
cumstances, a court of equity will not intervene. Walker v. Walker, 63 
N. H. 321, 56 Am. Rep. 514; Fisher v. Carpenter, 67 N. H. 569, 39 Atl. 
1018; Davison v. Davison, 71 N. H. 180, 51 Atl. 905; Harvey v. Harvey, 
73 N. H. 106, 59 Atl. 621; Claremont v. Rand, 76 N. H. 116, 79 Atl. 689; 
Foss v. Place, 78 N. H. 147, 97 Atl. 746, 


[3-5] Furthermore, the trial court found that the equities of the case 
are against the enforcement of the forfeiture of the right of the insured 
claimed by the company ; and it was therefore erdered that upon this ground 
the bill be dismissed. This finding of the court to which no exception was 
taken, would warrant the dismissal of the bill. The company in an amend. 
ment to its bill states that a multiplicity of actions have been brought 
against it by the insured, and that in none of them can it litigate the issues 
it desires to try, and that it has no plain, adequate, and complete remedy at 
law. So far as the multiplicity of suits is concerned, they are all between 
the same parties, and when the cases are tried they can be consolidated and 
tried together, if justice so requires. Dartmouth College v. Cameron, 77 
N. H. 66, 87 Atl. 254. If the actions in their present form do not allow the 
company an opportunity to litigate any proper issue, on motion the superior 
court, undoubtedly, will allow such an amendment to be made as justice 
may require to effectuate that result. Owen v. Weston, 63 N. H. 599, 4 
Atl. 801, 56 Am. Rep. 547, and cases there cited. In the action of the in- 
sured against the company, the company objected to the motion of the 
insured for judgment upon the referees’ report on the grounds that the 
court had no jurisdiction; that the company would be deprived of the right 
to a trial by jury; that a justice of the superior court had no authority 
to appoint referees; and that the policy contract relating to the appoint- 
ment of referees and their report, is in conflict with chapter 170 of the 
Public Statutes, and void. 

[6, 7] The trial court found, without exception, that no question as to 
the validity of the policy issued by the company was referred to the ref- 
erees or passed upon by them, and that the question whether the insured 
has since the fire attempted to defraud the company, and, is so, whether 
the policy by its terms has become void, has never been presented to or de- 
cided by any tribunal The company has an undoubted right to the trial 
of these issues by jury, and the court has no authority to order a judgment 
that would deprive it of that right. The judgment is therefore set aside, 
for the company must be given an opportunity to litigate the validity of the 
policy. The next question which presents itself is the award made by the 
referees determining the amount of the damage sustained by the insured, 
binding upon the parties. The award is the result of a completed arbitra- 
tion between the parties, relating to the loss suffered. by the insured, and 
the parties must be bound by it. The referees appointed by the court, after 
notice, had a hearing upon the question of the loss occasioned by the fire. 
The company appeared and participated in the hearing. Both parties sub- 
mitted the question of damages to the determination of the referees, and 
they must be bound by the finding of the referees relating thereto. Spof- 
ford v. Spofford, 10 N. H. 254; Whitcher v. Whitcher, 49 N. H. 176, 6 
Am. Rep. 486; Truesdale v. Straw, 58 N. H. 207, 216; Burleigh v. Ford, 
59 N. H. 536, 541; 5 C. J. 43. 

[8-10] The question raised by the company that a justice of the su- 
perior court had no authority to appoint referees is of no great importance, 
because the company made no objecion to the appointment, and by appear- 
ing and taking part in the hearing before the referees accepted them as the 
tribunal provided for in the policy to determine the loss sustained by the 
insured. There is no doubt, however, that a justice of the superior court 
had authority ‘to make the appointment. 

“Since 1879, the law which is now chapter 170 of the Public Statutes 
has been a. part of every contract of fire insurance made in the state. In 
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1885 it was enacted that the insurance commissioner should provide a 
standard form of policy, and that all companies should conform to the 
regulations prescribed by him. Laws 1885, c. 93, § 3. Acting under this 
authority, the commissioner prescribed the form since known as the ‘New 

Hampshire standard ferm of policy.’ Ins. Com. Rep., 1885, pp. 5, 73. Grave 

doubts arose as to the binding effect of the commisioner’s action.| A simi- 

lar statute, passed by the same Legislature, was held to be invalid as an 

attempted delegation of legislative power. In re School Law Manual, 63 

N. H. 574. In the revision of 1891, all doubts were removed by the en- 

actment that ‘the form of policy and insurance contract now in force in 

this state is continued until the insurance commissioner shall change it.’ 

P. S. c. 170, § 1.” Franklin v. Insurance Company, 70 N. H. 251, 257, 47 

Atl. 91, 92. 

The same form of policy is now in force as when the above decision 
was rendered, and it contains a provision which gives the court authority 
to appoint referees to find and report the loss sustained upon a fire insur- 
ance policy, on petition of either party. The fact that, in the form of the 
policy prescribed by the insurance commissioner in 1885, authority is given 
to a justice of the Supreme Court to appoint referees, does not deprive 
a justice of the superior court of power to act in.such a case, because 
justices of the superior court, under the Laws of 1901, c. 78, have the au- 
thority formerly possessed and exercised by the justices of the Supreme 
Court in matters of this character. The contention of the company that 
the policy contract relating to the appointment of referees, and their re- 
port, is in conflict with chapter 170 of the Public Statutes, and void, cannot 
be sustained. The referee clause in the New Hampshire standard form of 
a fire insurance policy provides a method by which the parties may have 
the amount of loss under a policy determined by referees. But the parties 
are not compelled to adopt this procedure to adjust a loss. The insured 
may, if he prefers, bring an action at law to collect his damages under chap- 
ter 170 of the Public Statutes. Franklin v. Insurance Co., supra. The 
referee clause is not rendered void by this chapter, but is an additional 
means for the parties to an insurance policy, if they so desire, to adjust a 
loss thereunder. In the instant case, the insured petitioned for the appoint- 
ment of referees to determine the amount of loss, and the company ac- 
ceded to that method of procedure by attending the hearing before the 
referees and participating therein, and the company made no objection until 
after the referees filed their report, and the arbitration was fully com- 
leted. The amount of damages, therefore, has been finally adjusted. There 
are several acticns pending in the superior court between these parties. 

The question of the validity of the policy can be litigated in the action 
that seems to the court most appropriate therefor and if an amendment to 
the case is necessary to facilitate the trial and promote justice, unques- 
tionably it will be permitted. Owen v. Weston, supra. 

At the trial the award of the referees may be introduced as evidence 
of the amount of damages, and upon that issue the award will be con- 
clusive. 

Salganik v. Company: Exception sustained. 

Company v. Salganik: Exception overruled. 

All concurred. 

ee 
KELLY v. UTICA FIRE INS, CO. OF ONEIDA COUNTY. 
(New York Supreme Court, Appellate Division, Third Department. 
November 15, 1922.) 
196 New York Supplement, 795. 

1. INSURANCE — POLICY COVERING BARNS, BUT ON FORM 
COVERING HOUSE AND BARNS, NOT FORFEITED FOR 
VACANCY IF HOUSE OCCUPIED. 

Where there was a house on a farm and barns containing stock and 











Fire] Kelly v. Utica Fire Ins. Co. of Oneida Co, 1177 


farm implements, under a policy covering barns and contents, but written 
on policy form covering both house and barns, providing that insurance 
should continue “while occupied as a private family residence,” and that 
policy should be void if ‘“‘a building herein described * * * be or be- 
come vacant or unoccupied and so remain for 10 days,” the buildings 
could not be considered vacant or unoccupied if the house was used as a 
dwelling or home. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 

2. INSURANCE—DIVORCED FARMER'S OCCUPANCY OF FARM 

HOUSE HELD SUFFICIENT. 

Where divorced farmer lived alone after the diverce, in his farm 
house, he occupied the house as his residence within the terms of an insur- 
ance policy, although he frequently took his meals out. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 

7. INSURANCE — FAILURE TO SIGN EXAMINATION HELD 

NOT A DEFENSE, 

In action on fire insurance policy, it was no defense that plaintiff in- 
sured never signed his examination after it was transcribed, where it did 
not appear that he ever refused to sign it, or was requested to sign it. 

(For other cases, see Insurance, Dec. Dig. § 548.) 


Appeal from Trial Term, Ulster County. 

Action by Hubert Kelly against the Utica Fire Insurance Company 
of Oneida County, N. Y.. From a judgment for plaintiff for $500, de- 
fendant appeals. Judgment and order affirmed. 

See, also, 190 App. Div. 764, 180 N. Y. Supp. 657. 

Argued before Henry T. Kellogg, Acting P. J., and Kiley, Van Kirk, 
and Hinman, JJ. 

Mills & Mills, of. Albany (James Jenkins, of Kingston, of counsel), 
for appellant. 

John R. De Vany, of Ellenville (John G. Van Etten, of Kingston, of 
counsel), for respondent. 

Van Kirk, J. The jury rendered a verdict in favor of the plain- 
tiff in the sum of $500. The defendant presents a number of reasons why 
it claims the judgment should be reversed. We will take up these pro- 
positions separately: 

{1, 2] 1. The policy is void because the premises were vacant and 
unoccupied for several months prior to the fire. 

The properties covered by this policy were barns and their contents; 
there was, however, a dwelling house upon the farm. The form of 
the policy is one covering both a dwelling house and barns; in the part 
of the form providing for insurance of a dwelling house it is stipulated 
that the insurance shall continue, “while occupied as a private family 
residence.” There is a further general provision: 

“The entire policy * * * shall be void * * * if a building 
herein described * * * be or become vacant or unoccupied and so re- 
main for ten days.” 

The barns which were consumed contained stock and farm imple- 
ments; and, if the dwelling house was used as a dwelling or home, then 
the buildings cannot be considered vacant or unoccupied. Kelly’s wife’ 
had procured a divorce, and she with her children, taking some of the 
furniture, had removed to Riley’s place, a half a mile or more distant. 
Kelly retained a part of the household furniture. He cultivated his 
farm, kept his team of horses and stock upon the farm, and made his 
home there. He slept and lived in the house and conducted his busi- 
ness therefrom. He lived alone after the divorce. Sometimes he pre- 
pared his own meals, but more frequently took his meals at the Riley 
place. It cannot be held that a single person, having a house in which 
is his home, where he lives, though taking his meals out, is not occupy- 
ing that house as a residence within the meaning and intent of the policy, 


‘ 
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or that a house so occupied by him is vacant and unoccupied. In Halpin 
v, Phenix Ins. Co., 118 N. Y. 165, 173, 23 N. E. 482, 484, the court said: 

“While a dwelling house will net be regarded as occupied unless it is 
the home or dwelling place of some person, yet temporary absence, leaving 
the property for a short period unoccupied, will not be regarded as a 
breach of the condition, while absence for a fixed definite period, even 
with the intention to return and occupy the property will violate the con- 
dition and render the policy void.” 

We know no case holding that a house occupied as the insured oc- 
cupied the house upon these premises is vacant or unoccupied. The 
cases cited by defendant are each distinguishable from this. The in- 
sured actually occupied this house as his dwelling place and made such 
use of it and of the barns as is ordinarily incident to farm property, 
which is being tilled and used as such. 

[3] 2. The verdict was clearly a compromise, and the court erred 
in refusing the motion of both parties to set it aside. 

This policy was in the amount of $800, and covered the buildings and 
contents. There were other policies covering these barns and contents, 
making the entire amount of insurance thereen $4,000. The money that 
could be collected was limited by the amount of the actual loss; this 
was in dispute. This policy carried its proportionate part of the loss; 
and the jury have fixed the amount of the loss chargeable against this 
policy at $500. The appellant cannect complain that the amount is too 
small. 

[4] 3. The court erred in admitting evidence of the witness Den- 
man as to his agency. 

The plaintiff's counsel asked Wilson R. Denman: 

“Q. You were the agent for those defendant insurance companies that 
i.sued the policies of insurance, were you not?” 

Appellant’s Counsel: “I object to that question on the ground that it 
is incompetent, irrelevant, and no way of proving agency. It is a self- 
serving declaration on the part of this witness and is no way of proving 
the agency of Wilson R. Denman.” 

The form of the question may be faulty, but the objection is not 
taken that the question calls for a conclusion of the witness. Appar- 
ently the appellant has in mind the rule that the declarations of an 
agent cannot be proven to establish agency. But it is always proper 
to call the agent himself to prove his contract of employment or agency. 
Although this evidence was later stricken out, there was no error in 
overruling the objection and allowing the answer. 

4. The policy was void because of a change in title prior to the time 
of the attempted transfer of the insurance and could not be revived by 
any act of the witness Denman. 

The wife of Kelly held the title to the farm at the time the insur- 
ance was procured. She executed a deed to Kelly, which was dated in 
December, 1917. There was testimony, however, that this deed was 
not delivered until March, 1918. Mr. Kelly testifies that it was deliv- 
ered on the day the consent of Denman was indorsed upon the policy. 
The consent that the interest of Mary J. Kelly as owner of the prop- 
erty covered by this policy be assigned to Hubert Kelly was signed by 
W. R. Denman, agent. This was the 14th.day of March. This was 
about the time that Mrs. Kelly left her husband’s home; and, when the 
defendant sought to cancel the insurance, it certainly sent the notice to 
the insured; it was addressed and mailed to Mr. Kelly. We think the 
verdict of the jury disposes of this proposition. 

5. The questions whether plaintiff was guilty of fraud and false 
swearing regarding the subject of insurance, and whether or not the 
©. was of incendiary origin, were disposed of by the verdict of the 
jury, and we find no sufficient reason for interfering with the findings. 

15, 6] 6. The appellant also attempts to raise the question of Den- 
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man’s authority as agent. We do not think this question is raised by 
the pleadings. In the complaint it is alleged that the defendant, Utica 
Fire Insurance Company, on the said 14th day of March, 1918, did 
consent in writing to said transfer. This allegation is not denied, and 
it is admitted in the answer that— 

“On or about March 14, 1918, plaintiff presented to defendant’s local 
gent at Ellenville, N. Y., a writing purporting to be signed by said Mary 
J. Kelly purporting to assign to plaintiff all her right, title and interest 
in and to all of said property and said policy of insurance.” 

The copy of the policy attached to the printed case sets forth the as- 
signment .of all the interest of Mary Kelly to Hubert Kelly and a con- 
sent signed, W. R. Denman, agent, dated March 14, 1918. Also the 
notice of cancellation given by defendant was signed and sent by W. 
K. Denman, agent. It was admitted therefore that Denman was the 
local agent of the defendant company. He examined the property be- 
fore the insurance was issued, and thereafter the policies were issued, 
and Denman is the agent named thereon. Denman also testifies that 
he had written authority to act as agent and he was held out to the pub- 
lic by the defendant as its agent. No attempt was made to show that 
his authority was limited, and it is a matter of common knowledge that 
consent to the transfer of property is generally given by the local agent. 
If it were necessary to get the consent of the company through other 
autherity than the local agent, it would be impossible to have insurance 
continuous upon the exchange of title to property, throughout the rural 
districts, 

[7] 7. The plaintiff never signed his examination after it was tran- 
scribed. 

Plaintiff. never refused to sign it; he was never requested to sign it. 
The trial court properly disposed of this question. 

The judgment should be affirmed, with costs. 

Judgment and order unanimously affirmed, with costs. 


—————_ a 


SPRINGFIELD FIRE & MARINE INS, CO. v. WHISENANT. 
(No. 869.) 
(Court of Civil Appeals of Texas. Beaumont. Nov. 28, 1922. Rehearing 
Denied Dec. 13, 1922.) 
245 Southwestern Reporter, 963. 


1, INSURANCE — ERROR IN POLICY DESCRIBING HOUSE 
WHERE INSURED GOODS LOCATED HELD NOT TO AVOID 
PAYMENT OF LOSS BY INSURED. 


Where a fire insurance policy covered personal property situated in a 
frame house, but by error the agent wrote “brick” instead. of “frame” in 
the policy, and the evidence showed that the goods were not removed from 
the house from the time the policy was issued until destroyed by fire, and 
that there was in fact no brick house such as described in the policy, there 
was no such breach of warranties or provisions of the policy as to avoid 
payment of the loss by insurer. 

(For other cases, see Insurance, Dec. Dig. § 274.) 

2. INSURANCE — BURDEN -ON INSURER TO PLEAD AND 

PROVE THAT BREACH OF WARRANTIES OF POLICY CON- 

TRIBUTED TO DESTRUCTION OF INSURED PROPERTY. 


Under Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4874a, the burden is 
on insurer to plead and prove that, if there was a breach in the warranties 
or provisions of an insurance policy, such breach contributed to the de- 
struction of the insured property. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 
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3. INSURANCE — IGNORING REQUEST OF INSURED FOR 
PROOF OF LOSS BLANKS BY INSURER HELD DENIAL OF 
LIABILITY RELIEVING INSURED FROM SUCH PROOF. 


Where insured, immediately after destruction of insured personal 
property by fire, requested of insurer’s local agent blanks upon which to 
make proof of loss, and was informed by the agent that he had no such 
blanks, but would and did request blanks from insurer, and was informed 
that the loss would be handled through another office, and the insured, 
after again requesting of the agent such blanks without success, made and 
delivered to insurer a list of the property destroyed, itemized and sepa- 
1ately valued, within 60 days before filing suit on the policy, having never 
at any time received from insurer any letter or other communication, the 
conduct of insurer was tantamount to a denial of liability, and relieved 
plaintiff from the necessity of making proof. 

(For other cases, see Insurance, Dec. Dig. § 558[4].) 

4. INSURANCE—FAILURE OF INSURER TO FURNISH PROOF 

OF LOSS BLANKS TO INSURED AFTER REPEATED RE- 

QUESTS HELD WAIVER OF REQUIREMENT. 


The failure of insurer to furnish to insured blanks for making proof 
of loss under fire insurance policy, after repeated requests, was a waiver 
of the provisions of the policy requiring such proof. 

(For other cases, see Insurance, Dec. Dig. § 558[4].) 

Appeal from Angelina County Court; Jno. F. Robinson, Judge. 

Suit by S. J. Whisenant against the Springfield Fire & Marine Insur- 
ance Company. From a judgment for plaintiff, defendant appeals. Af- 
firmed. 

Thompson, Knight, Baker & Harris, of Dallas, for appellant. 

E. J. Conn and John S. Redditt, both of Lufkin, for appellee. 


O’QuinN, J. Suit by appellee against appellant on an insurance pol- 
icy. Tried before the court without a jury. Judgment for appellee, and 
appellant brings error. 

Appellant first complains that the “court should have rendered judg- 
ment for it since the undisputed evidence showed that the property de- 
scribed in the policy sued on was destroyed while at a different location 
from that set out in the policy.” This contention grows out of the fact 
that the policy sued on shows the property insured to be “household furni- 
ture * * * contained in the one-story shingle roof brick dwelling oc- 
cupied by owner with another family situated * * * east side of H. 
C. & W. T. Railroad in Davisville, Texas,” while the proof showed that 
the property destroyed was household furniture contained in a “four- 
room bungalow frame building, situated about one-half mile from Davis- 
ville, on the east side of the H. E. & W. T. Railroad.” 

The record discloses that appellee did not himself procure the policy, 
but that J. H. Clayton, who resided at Davisville, at the written request 
of appellee, and who furnished said Clayton with a written list of the 
property to be insured, took the list to the local agent of appellant, de- 
scribed the premises to the agent, procured the policy, and paid the pre- 
mium for same. Clayton testified that he did not tell the agent that the 
property was situated in a brick dwelling, but that he was positive that 
he told the agent that it was in a frame dwelling. Appellee testified that 
the furniture, at the time it was insured, was in his residence, and re- 
mained there until it was destroyed by fire, and that it was not at any 
time in a brick house, and that there was no brick house on the east side 
of the H. E. & W. T Railroad at Davisville, Appellant, in its answer, al- 
leged that if appellee held any policy covering any household goods, the 
said goods were insured while contained in a certain one-story brick 
dwelling situated on the east side of the H. E. & W. T. Railroad at Davis- 
ville, Tex., and that appellee had not suffered any loss or damage to 
household goods while situated in such brick building. Appellee replied 
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by supplemental petition, by general denial, and specially pleaded, in effect, 
article 4874a, Vernon’s Sayles’ Civil Statutes. 

[1, 2] It is undisputed that the property insured by the policy in 
question was the property destroyed. It is also undisputed that the prop- 
erty, at the time it was insured, was situated in the same house in which 
it was burned. It is therefore apparent that appellant’s agent, in filling in 
the blank policy, inadvertently wrote the word “brick” instead of “frame,” 
instead of “frame,” because the facts all show that no such brick hcuse 
was at Davisville, and that appellee’s dwelling was a frame house situated 
east of the railroad mentioned at Davisville. It could not have been to 
the interest of appellee or his representative, Mr, Clayton, to have mis- 
represented the fact as to the nature of the house in which the preperty 
was situated to appellant’s agent, and no motive for any such false state- 
ment appears. It is undisputed that the household furniture was at no 
time moved out of the house in which it was situated at the time of the 
issuance of the policy, ner is there any dispute as to its destruction or 
value. But, if there was a misdescription of the house in which the prop- 
erty insured was located, under all the facts, we do not believe that such 
breach of any of the warranties or provisions of the policy contributed to 
bring about the loss of the property. The burden was upon appellant to 
plead and prove that if there was any such breach of the warranties or 
provisions of the policy,. as contended, that same contributed to the de- 
struction of the property. Article 4874a, Vernon’s Sayles’ Civil Stat- 
utes; Texas Mutual Fire Ins. Co. v. Richbourg (Tex. Civ. App.) 243 S. 
W. 590; Westchester Fire Ins. Co, v. Roan (Tex. Civ. App.) 215 S. W. 
985; Standard Fire Ins. Co. v. Buckingham (Tex. Civ, App.) 211 S. W. 
531. Appellant relies upon the case of British-American Assurance Co. 
v. Miller, 91 Tex. 414, 44 S. W. 60, 39 L. R. A. 545, 66 Am. St, Rep. 901, 
to sustain its contention. That case held that where a policy covered per- 
senal property situated in one house, and the articles were destroyed while 
situated in another and different house, recovery could not be had. That 
decision was rendered January 27, 1898, while the law invoked by appellant 
(article 4874a,. supra) was passed in 1913, long after said decision had been 
rendered. The assignment is overruled. 

[3, 4] Appellant insists that the court erred in rendering judgment 
for appellee, in that appellee failed to make proper proof of loss as was 
required by the policy. The assignment is overruled. The undisputed evi- 
dence shows that immediately after the fire, appellee went to the local 
agent of appellant and informed him of the loss, and requested a blank for 
the purpose ef making proof; the said agent told appellee that he, the 
agent, did not have a blank on hand, but that he would write for some, and 
did then and there dictate a letter to an adjuster to send him a blank 
form for making proof; that Whisenant, appellee, was willing to make 
proof; that said agent received a letter from the Dallas office of appel- 
lant, advising that the Whisenant loss would be handled through the Dal- 
las office; that appellee again called upon appellant’s agent, and requested 
a blank form for making proof, but same was not furnished him, nor is 
there anything in the record to show why same was not done. Later, ap- 
pellee made out a list of the property destroyed, itemized and separately 
valued, duly verified by his oath, and delivered same to appellant more 
than 60 days before the filing of this suit. It is further shown that ap- 
pellee never at any time received any letter or communication from appel- 
lant. Under the circumstances, we think the conduct of appellant was 
tantamount to a denial of liability, and thus relieved appellee of the nec- 
essity of making proof. Ins. Co. v. Evans (Tex. Civ. App.) 214 S. W. 
599; Ins. Co. v. Mattingly, 77 Tex. 162, 13 S. W. 1016; Ins. Co. v. Huff 
(Tex. Civ. App.) 175 S. W. 467. Ins. Co. v. Moore, 36 Tex. Civ. App. 
312, 81 S. W. 573. In any event, we think that appellant’s failure to fur- 
nish blanks for making preof, when repeatedly requested, was a waiver of 
the provision of the policy requiring such proof of loss. Ins. Co. v. 
Evans, supra. 








1182 Insurance Law Journal, Vol. 61. [1923 


[5, 6] Appellant alleges error in that it seasonably made request of 
the trial court to file his conclusions ef fact and law, which the court 
failed to do within the time required by law, and insists that the case 
should be reversed for this reason. Judgment was rendered November 
26, 1921. Request for findings of fact and conclusions of law was filed 
November 26, 1921. The term of the court at which the case was tried 
adjourned December 31, 1921. The conclusions of fact and law were filed 
February 1, 1922. Thus, it is seen that the findings of fact and conclu- 
sions of law were not filed within 10 days after the adjournment of court, 
as required by article 2075, R. S. It is the general rule that, where there 
is no statement of facts contained in the recerd, the failure of the judge 
before whom the case is tried without a jury to file his findings of fact 
and conclusions of law, when seasonably requested, will constitute revesi- 
ble error, But it is eqully as well settled that any error on the part of 
the court, by reason of such failure, is cured by the presence in the rec- 
ord of full statement of facts agreed to and signed by the attorneys and 
approved by the court. Emery v. Barfield (Tex. Civ. App.) 156 S. W. 
311; Barfield v. Emery, 107 Tex. 306, 177 Pac. 952; Railway v. Diaz (Tex. 
Civ. App.) 156 S. W. 907; Harlan v. Falfurrias Mercantile Co. (Tex. 
Civ. App.) 214 S. W. 652; Umschied v. Scholz, 84 Tex. 265, 16 S. W. 
1065; Johnson v. Frost (Tex. Civ. App.) 229 S. W. 562; Gerhart v. 
Moore (Tex. Civ. App.) 229 S. W. 876. The record contains a full and 
complete agreed statement of facts, signed by the attorneys and approved 
by the court. The evidence, as disclosed by same, is without dispute, and, 
we think, under same, no other judgment than that rendered by the court 
could have been rendered. Furthermore, the court did file findings of fact 
and conclusions of law, though not within the time prescribed by law, 
but appellant took no bill of exception to the action of the court, and hence 
its objection thereto must be considered as waived Cotulla v. Goggan 
Bros., 77 Tex. 32, 13 S. W. 742; Landa v. Heermann, 85 Tex. 1, 19 S. W. 
885; Kennedy v. Kennedy (Tex. Civ. App.) 210 S. W. 581 (writ denied). 
Besides, the court filed his findings of fact and conclusions of law on 
February 9, 1922, and appellant’s brief was not filed in this court until 
September 8, 1922. to which said findings of fact and conclusions of law 
appellant, in its brief, frequently alludes, and against which numerous as- 
signments are made, it thus appearing that no injury was done to appellant 
in its preparation and presentation of this cause on appeal. 

[7] Appellant complains that the court erred in not granting its appli- 
cation for a continuance. No error is shown. The application was not 
sufficient, in that it did not state the materiality of the testimony sought, 
nor what was expected to be proved by the absent witness, nor did it state 
what diligence had been used to procure his attendance. The application 
not being statutery, was addressed to the discretion of the court, and, in 
view of the record, we do not think the court abused its discretion in re- 
fusing same. Article 1918, Vernon’s Sayles’ Civil Statutes. 

Appellant presents a number of assignments against the findings of 
fact and conclusions of law filed by the court as not being supported by 
the evidence, but we do not believe that any cf them are well taken, and 
they are all overruled. 

The record fully supporting the judgment, the same is affirmed. 

Hicutower, C. J.. and Wacker, J. [8] We concur in the judgment 
of affirmance in this case. But if the language of Judge O'Quinn, in dis- 
posing of the contention that the judgment should be reversed because 
of the failure of the trial judge to file findings of fact and conclusiens of 
law, should be construed to mean that in all cases where a proper state- 
ment of facts accompanies the record on appeal the refusal or failure of 
the trial judge to prepare and file findings of fact and cenclusions of law 
would not constitute reversible error, we do not concur in such construc- 
tion. We think that where the trial court fails or declines to prepare and 
file findings of fact and conclusions ef law, upon request of a party liti- 
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gant, timely made, as required by article 2075, R. S., and such failure or 
refusal be shown in the record on appeal by proper bill of exception, then 
such failure or refusal on the part of the trial judge would constitute re- 
versible error, in the absence of a proper statement of facts showing that 
the appellant was not prejudiced by the failure or refusal of the trial 
judge to file such findings and conclusions. Of course, where a proper 
statement of facts accompanies the record on appeal, from which it ap- 
pears, as here, that there was no dispute or contradiction in the evidence 
as to the material issues of fact upon which the judgment is based, then 
it is clear that no prejudice could result to the appellant by reason of the 
failure or refusal of the trial judge to file separately his findings of fact 
and conclusions of law, and therefcre the judgment should not be re- 
versed because of such refusal or failure. 

With these remarks, we concur in full with Judge O’Quinn in the dis 
position he has made of this case. 

Oa a 
STEWART et at. v. HEMPHILL et at. (No. 2033.) 
(Court of Civil Appeals of Texas. Amarillo. Nov. 8, 1922.) 
245 Southwestern Reporter, 123. 

INSURANCE—INSURED CANNOT AVOID PAYMENT OF PRE- 

MIUMS ON ACCEPTED HAIL INSURANCE BECAUSE POL- 

ICY NOT COUNTERSIGNED BY INSURER’S AGENTS. 


Where an application for hail insurance expressly provided for the 
assumption of liability by insurer at the expiration of 24 hours from the 
actual signing of the application, and that acceptance was complete on 
failure of insurer to notify insured of its rejection of the application 
within 72 hours after the signing thereof, and insurer did not only not 
notify insured of a rejection, but delivered a policy to him, insured could 
not avoid the payment of a note given for the premium on the ground that 
the policy was unenforceable because not countersigned by the agents of 
insurer as therein provided. 

(For other cases, see Insurance, Dec. Dig. § 141[4].) 


Appeal from Hale County Court; L. D. Griffin, Judge. 

Action by A. G, Hemphill and another, partners, against J. E. Stew- 
art and others. Judgment for plaintiffs, and defendants appeal. Affirmed. 

Williams & Martin, of Plainview, for appellants. 

Oxford & Baird, of Plainview, for appellees. 


Boyce, J. A. G. Hemphill and T. G. Harkey, partners, sued J. E. 
Stewart and others, on a note executed by Stewart, payable to Hemphill 
and Harkey, and to foreclose a chattel mortgage given to secure its pay- 
ment. The defendant Stewart pleaded failure of consideration, and the 
other defendants adopted his answer. The defendants appeal from a judg- 
ment rendered by the trial court in plaintiff’s faver. 

The note was given in payment of a premium for hail insurance on 
Stewart’s wheat and oat crop for the season of 1921. Hemphill and 
Harkey were agents at Plainview, Tex., for the National Union Fire In- 
surance Company of Pittsburgh, Pa. At the time of the execution and 
delivery of the note to Hemphill and Harkey, Stewart executed and de- 
livered to them an application to the said insurance company for such 
hail insurance. 

This application contained, among others, these provisions: 

“I agree and notice is hereby accepted, that this company assumes 
liability for loss and damage by hail only to the crops described, beginning 
twenty-four hours from the hour and date of the actual signing of this 
application, and to continue for seventy-two hours thereafter, it being 
understood that this company will either issue a policy or notify me that 
the risk described is not acceptable within said seventy-two hours. 

“T also agree that this application is made with specific reference to 
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the ‘policy stipulations and agreements,’ statements and representations 
above contained and also as printed on the back hereof, a duplicatae of 
which application is to be attached to my policy of insurance issued by the 
Bagley Investment Company, general agents of the hail department of the 
Calumet Department of the National Union Fire Insurance Company of 
Pittsburgh, Pa., and in addition to the printed portion of said policy con- 
stitutes my contract with said company.” 

This application was signed by Stewart, and the “policy stipulations 
and agreements” referred to as being on the back thereof were copies of 
the provisions of the pclicy as subsequently issued. This application was 
forwarded to the general agents of the insurance company, who issued a 
policy of hail insurance as applied for and in due time sent the same to 
Hemphill and Harkey at Plainview, Tex. The attesting clause of the 
policy was as follows: 

“In witness whereof this company has executed and attested these 
presents but this policy shall not be valid until countersigned by the duly 
authorized and regularly commissioned agent of this company at ws 

The policy was signed by the secretary and president of the insurance 
company, and below their signatures appears the following: ‘Counter- 
signed at , this day of , 192—. Agent.” The fel- 
lowing indorsement appears on the outside of the policy: 

“Hail Policy. Policy No, 3096. Assured J. E. Stewart. Post office, 
Hale Center. State, Texas. R. 1. Amount insured, $1,500.00. Premium, 
$165.00. National Union Fire Insurance Company of Pittsburg, Pa., 
Calumet Department. When ccrresponding with the company regarding 
this policy be sure to quote the policy number. Address all communica- 
tion to Bagley Investment Company, general agent, McPherson, Kan. 
Hemphill & Harkey, Agents, Grant Bldg., Plainview, Texas.” 

Hemphill & Harkey mailed this policy immediately after its receipt 
by them to Stewart. It was duly received by him, and he made no objec- 
tions as to its terms or farm, and en different occasions admitted liability 
on the note, and never raised any question as to the policy of insurance un- 
til after he was sued on the notoe in November, 1921. 

Appellant's contention is that Stewart had no enforceable contract of 
insurance because the policy was not countersigned in accordance with its 
terms above quoted, and that consequently the note was without considera- 
tion. “In the absence of stipulations requiring some other act to be done, 
an acceptance by the insurer of the distinct proposal made by the appli- 
cant completes the contract, whether a policy be issued or not.” Cooley, 
Briefs on Insurance, p. 428, Original & Supplement; Joyce on Insurance, 
§ 55; C. J. vel. 26, p. 54; Van Arsdale-Osborne Brokerage & Commission 
Co. v. Cooper, 28 Okl. 598, 115 Pac. 779. In this case there is no provi- 
sion making the issuance of a policy a prerequisite to the coming into ef- 
fect of the insurance contract, but, on the contrary, it was expressly pro- 
vided that liability was assumed at the expiration cf 24 hours from the 
hour of the actual signing of the application, and under the terms of the 
application acceptance was complete on failure of the insurance company 
to notify the insured of its rejection of the application within 72 heurs 
after the signing thereof. The company not only did not notify the in- 
sured of a rejection of the application, but did issue a policy and deliver 
it to him in further evidence of its acceptance of the application. We do 
not doubt that the insurance contract was complete and the company liable 
in case of loss, though the policy, through some mistake or neglect or in- 
tentional omission, was not preperly executed by the agents of the insur- 
ance company handling the transaction. National Union Fire Insurance 
Co. v. Patrick (Tex. Civ. App.) 198 $. W. 1050; Connecticut Fire Insur- 
ance Co, v. Fields (Tex. Civ. App.) 236 S. W. 790; Myers v. Insurance 
Co., 27 Pa. 268, 67 Am. Dec. 462; Hibernia Insurance Co. v. O'Connor, 
29 Mich. 241; and authorities above cited. ’ 

It will be neted that a blank in the provision for countersigning was 
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not filled in. The filling in of this blank was necessary to make certain 
the meaning of this clause, and it may be that in any event the clause 
should be entirely rejected. It may also be true that the indorsement on 
the back of the policy, signed by the agents, is a sufficient countersigning 
by the agents at Plainview if the policy should be held to require such 
counter signtaure for its validity. See Words and Phrases, vol. 2, p. 1651; 
Words and Phrases, vol. 1, Second Series, p. 1090; Richards v. Ritter 
Lumber Co., 158 N. C. 54, 73 S. E. 485, Ann. Cas. 1913D, 313. The hold- 
ing first above announced is sufficient, however, to dispose of the case 
without consideration ef the two suggestions just made. 
We think the judgment of the trial court should be affirmed. 


—__~><p-e 


MacNAMARA & WADBROOK TRADING CO., Inc., v. ROYAL INS. 
CO., LIMITED, ET AL. 
(United States District Court, S. D. New York. January 19, 1923.) 
288 Federal Reporter, 985. 

1. INSURANCE— ABANDONMENT TO INSURER HELD EFFEC- 
TIVE, AFTER ARBITRATION SUSTAINING CLAIM OF 60 
PER CENT. LOSS. 

Where a bank, which held a fire insurance policy as collateral security 
for a draft on the consignee of the goods, claimed that damage to the 
goods by fire caused a 60 per cent. loss, and abandoned the goods to the 
insurance company, which disputed the amount of loss, admitting only a 40 
per cent. loss, under which there could be no abandonment, a subsequent 
decision by arbitrators, sustaining the bank’s claim of 60 per cent. loss, 
made the abandonment effective, and thereafter the bank's dealing with the 
property was as agent of the insurance company. 

(For other cases, see Insurance, Dec. Dig. § 493.) 

At Law. Action by the MacNamara & Wadbrook Trading Company, 
Inc., against the Royal Insurance Company, Limited, and the Royal Bank 
of Canada. On plaintiff's motion for summary judgment against either 
or both of the defendants, under rule 113 of the New York Rules of Civil 
Practice, and the motion of the defendant bank to dismiss the complaint 
as against it, and to award the plaintiff summary judgment under that rule 
against the defendant insurance company. Plaintiff's motion granted, in so 
far as it asked judgment against the insurance company, and defendant 
bank’s motion granted. 

John Willett, of New York City, for plaintiff. 

Bigham, Englar & Jones, of New York City (Arthur W. Clement, of 
New York City, of counsel), for defendant Royal Ins. Co., Limited. 

Zabriskie, Sage, Kerr & Gray, of New York City (Franklin F. Rus- 
sell, of New York City, of counsel), for defendant Royal Bank of Canada. 

Mack, C. J. Action filed in state court, removed on account of diver- 
sity of citizenship. Complaint charges damages by fire to plaintiff’s goods 
insured by defendant insurance company; policy assigned to defendant bank 
as collateral to draft on consignee; loss appraised in Spain at 60 per cent.; 
abandonment by bank through its agent in Spain; payment by defendant 
insurance company to defendant bank of over $8,000 on policy of over 
$13,000 by agreement, made and received without prejudice; uncertainty 
whether bank by delay caused great increase in loss, so that at sale only 
$175 realized; prayer for judgment in alternative, under Code, for about 
$5,000; plaintiff’s interest above that of the bank, either against insurance 
company, or, if it was damaged by bank’s act or default, then against bank. 

It appears that, two years after the loss, defendant insurance company 
paid to defendant bank the balance of the indebtedness due from plaintiff 
to the bank, some $1.800. but again without prejudice (and this was so 
indorsed on the policy). Insurance company asserts that this was a gratu- 
ity, because it had offered to settle by payment of 50 per cent. of the differ- 
ence between the parties. The bank defends on the ground that the 60 per 
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cent. damages was increased, owing to plaintiff's neglect to send shipping 
documents sufficient or in proper form, so that the goods could be released 
from the customs and disposed of. The insurance company defends on the 
ground that plainttiff faiied to exercise ordinary prudence in recovering 
and saving the property. 

[1] As to abandonment, it seems to me clear on the affidavits that there 
was a verbal abandonment in fact. The bank, it is true, said in the begin- 
ning that it could sell the goods for 40 per cent., and therefore claimed a 
60 per cent. loss, but there is nothing to indicate that this was more than a 
reason for claiming 60 per cent. loss and the consequent right to abandon 
as for a constructive total loss. The insurance company disputed the claim, 
asserting only a 40 per cent. loss, in which case there can be no abandon- 
ment. Arbitration as to the loss resulted in a finding of 60 per cent.; the 
bank was thus upheld; the abandonment was effective; the bank’s dealings 
with the goods after the verbal abandonment were therefore as the insur- 
ance company’s agent. 

Defendant bank has not released its codefendant by accepting either 
the 60 per cent. or the further payment of the balance of its own claim, 
inasmuch as both were made and received without prejudice. While it is 
true that this latter payment is not alleged in defendant insurance company’s 
answer, it is alleged in defendant bank’s answer as an additional payment to 
plaintiff ; by accepting it, the bank cannot be charged as acting in concert 
with the defendant insurance company—at least, not to plaintiff’s prejudice. 

[2] There is no basis for plaintiff's counter motion for judgment on 
the pleadings against both defendants after striking out both answers; there 
is no joint liability, at best an alternative liability as the complaint charges. _ 
But inasmuch as abandonment on the admitted facts appears to me clear, 
and defendant insurance company’s liability for the balance claimed to be 
without defense, the counterclaim will be granted to the extent of striking 
out the insurance company’s answer and entering judgment against it. As 
plaintiff, in the circumstances, can have no claim against the bank, and as 
the codefendant insurance company has waived any possible claim that it 
might have, judgment must likewise be rendered, dismissing the bank, thus 
in effect granting defendant bank’s motion. 

Under section 476 of the Civil Practice Act and rules 112 and 113 
thereunder, I am of the opinion that either defendant bank’s motion or 
plaintiff’s motion, limited as above, is proper. 


ee ee ee 


ROSE v. CITIZENS’ INS. CO. OF MISSOURI. (4 Div. 84.) 
(Supreme Court of Alabama. June 28, 1923.) 
97 Southern Reporter, 81. 


INSURANCE—AGREEMENT RELIEVING INSURER FROM LIA- 
BILITY WHILE PREMIUMS UNPAID HELD BINDING. 


A contract of insurance, providing that insurer should not be liable 
for any loss or damage occurring to the property while any installment or 
installment note, given for the premiums, remained past due and unpaid, 
authorizing insurer to collect any past-due note, and providing that a re- 
ceipt for such past-due payments must be received by assured before the 
policy could be revived, held binding and to constitute no defense to an 
action on such a premium note, on the ground that the action would be, in 
ger an effort to enforce a forfeiture to which the court would not lend 
its a1 

(For other cases, see Insurance, Dec. Dig. § 187[1].) 


Appeal from Circuit Court, Pike County ; Arthur B. Foster, Judge. 

Action on promissory note by the Citizens’ Insurance Company of 
Missouri against J. B. Rose. From a judgment for plaintiff. defendant ap- 
eee err from Court of Appeals under Acts 1911, p. 449, § 6 
Affirmed. 


R. S. Parks, of Troy, for appellant. 
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Steiner, Crum & Weil, of Montgomery, and C. C. Brannen, of Troy, 
for appellee. 

Sayre, J. This was an action on a promissory note given to secure 
the payment of the premium for a policy of fire and tornado insurance. 
The insurance was for a period of five years and the premium was payable 
in five installments yearly in advance. Appellant failed to pay the second 
installment, whereupon appellee sued for the entire unpaid premium. Ap- 
pellant’s third plea set out the following stipulation of the contract of 
insurance : 

“It is understood and expressly agreed that this company lappelice) 
shall not be liable for any loss or damage that may occur to the property 
herein mentioned while any installment or the installment note, given for . 
the premium upon this policy, remains past due and unpaid; or while any 
single payment, promissory note, given for the whole or any portion of the 
premium remains past due and unpaid. . . . + The Company may: col- 
lect, by suit or otherwise, any past-due note or installments thereof and a 
receipt from the said Atlanta office of the company for the payment of 
past-due notes or installments must be received by the assured before there 
can be a revival of the policy, such revival to begin from the time of said 
payment, and in no case to carry the insurance beyond the end of the 
original term of this policy,” 
and alleged nonpayment of all installments falling due since the first. 
Appellee’s demurrer to this plea was sustained, and that ruling is assigned 
for error. 

The substance of the argument for the plea is that the suit amounts to 
an effort to enforce a forfeiture to which the court will not lend its aid. 
The binding force of the stipulation, into which the parties have entered 
freely, is maintained by the courts elsewhere with practical unanimity. 
26 'C. J. § 120, p. 115; 2 Cooley’s Briefs, p. 1873, where the cases are col- 
lected. We see no convincing reason why this court should hold otherwise. 

In the Oklahoma case, Shawnee Mutual Fire Ins. Co. v. Cannedy, 36 
Okl. 733, 129 Pac. 865, 44 L. R. A. (N. S.) 376, cited by appellant, the 
property insured was destroyed by fire in the interval of suspense following 
upon the failure of the insured to pay an installment, and suit was brought 
upon the policy. The defense was founded upon a clause suspending the 
policy during an interval of nonpayment similar to the stipulation in the 
present policy. It was ruled that the insurance company, by retaining the 
premium note and bringing suit to collect it, waived the provision that the 
policy should be void if the note was not paid at maturity; the theory 
being, we assume, that if the insured was bound for the payment of the 
premium, and was so treated by the company, it followed that the company 
was bound upon the policy, for that, and that alone, constituted the con- 
sideration for the promise and obligation of the insured to pay the premium. 
Limerick v. Home Ins. Co., 150 Ky. 827, 150 S. W. 978, 44 L. R. A. (N. 
S.) 371. We will not be understood as holding to the opinion that appellee, 
by retaining the note and bringing this suit to collect all unpaid premiums, 
has not waived the stipulation for a suspension of liability, while the note 
or any installment thereof remains due and unpaid, and thereby rendered 
itself answerable for any loss that may occur during the term of the policy 
as writtten. No occasion for a decision of that question has yet arisen ik 
this jurisdiction. 

Affirmed. 

Anderson, C. J., and Gardner and Miller, JJ., concur. 
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NEW BRUNSWICK FIRE INS. CO. v. NICHOLS. (6 Div. 614.) 
(Supreme Court of Alabama. 7 A 1923. Rehearing Denied June 28, 


97 Ssilinn SS 82. 


3. INSURANCE — POLICIES CONSTRUED STRICTLY AGAINST 
INSURER. 

Policies are construed strictly against the insurer and liberally in 
favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE — TENANT WITH UNEXERCISED OPTION IS 
NOT FEE-SIMPLE OWNER. 

A tenant with an unexercised option to purchase the leased premises 
held not the owner in fee simple of the premises, as required by fire policy. 

(For other cases, see Insurance, Dec. Dig. § 282[8].) 

5. INSURANCE — ISSUANCE OF POLICY WITH THE KNOWL- 
EDGE OF OWNERSHIP OF LAND WAIVES POLICY CONDI- 
TION OF FEE-SIMPLE TITLE. 

Where a fire policy conditioned that the land on which the insured 
building stands be owned by insured in fee simple is delivered notwith- 
standing knowledge of the insurer, through its agent, that the building is in 
leased ground, the condition is waived. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

6. INSURANCE — AGENT THROUGH WHOM INSURED MADE 
APPLICATION HELD AGENT OF INSURER. 

Where agent for one insurance company solicited fire insurance from 
insured, and, when that company declined to carry the insurance, such agent 
placed the insurance with another company, represented by other agents, he 
retaining two-thirds of the commission, and remitting to such agents one- 
third, and delivered the policy to insured, held, that he was the agent of the 
company last insuring. 

(For other cases, see Insurance, Dec. Dig. § 378[2].) 

McClellan, J., dissentirg in part. 


Appeal from Circuit Court, Jefferson County; C. B. Smith, Judge. 

Suit on fire insurance policy by Wade H. Nichols against the New 
Brunswick Fire Insurance Company. From a judgment for plaintiff, de- 
fendant appeals. Affirmed. 

Coleman, Coleman, Spain & Stewart, of Birmingham, for appellant. 

Cabaniss, Johnston, Cocke & Cabaniss, of Birmingham, for appellee. 

Mitter, J. Wade H. Nichols, plaintiff and appellee, brings this suit 
against the New Brunswick Fire Insurance Company, a corporation, on a 
fire insurance policy. The building burned was used for a moving picture 
show or theater, and the fire occurred on November 23, 1919. The amount 
of the policy is $1,500, and was dated September 25, 1919. There was 
judgment for the plaintiff, and the defendant appeals from it. 

{1] There was a demurrer to the complaint as amended, which was 
overruled by the court, and this ruling of the court is assigned as error; 
but we cannot find where it is argued and insisted on in the brief. Under 
these circumstances it will be considered waived in this court. Hodge v. 
Rambo, 155 Ala. 175, headnote 7, 45 South. 678. However, it follows prac- 
tically and substantially the form, No. 13, p. 1196, Code 1907, under section 
5382. There was a count claiming the 25 per cent. penalty allowed and 
provided for under sections 4594 and 4595 of the Code of 1907, as amended 
Gen. Acts 1911, p. 316. 

The defendant pleaded general issue and 10 special pleas. _Demurrers 
were sustained to all the special pleas except Nos. 3, 4, 10, and 11. 

Plea 3 sets up the invalidity of the policy because the plaintiff was not 
the sole and unconditional owner of the property. Plea 4 states the build- 





. 
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ing insured was on ground not owned by the plaintiff in fee simple. Pleas 
10 and 11 each set up the insufficiency of the plaintiff's proof of loss. 

The plaintiff filed general denial and seven special replications, setting 
up waivers of the policy provisions pleaded by defendant. Demurrers of 
defendant to plaintiff’s replications 2 to 7, inclusive, were overruled, and 
sustained as to replication 8. The plaintiff pleaded in these replies thar 
the condition set up in pleas 3 and 4 had been waived because defendant 
had notice of the state of plaintiff’s title before issuing the policy, and also 
because, with knowledge of the alleged forfeiture, it had caused plaintiff to 
be put to trouble and expense by negotiating and dealing with plairsiff for 
a settlement of the loss. To the pleas numbered 10 and 11 that proofs of 
loss had not been filed plaintiff replied a denial of liability by defendant 
before the expiration of the time for filing such proofs. The defendant 
filed 18 rejoinders, plaintiff's demurrers being sustained to all, except the 
one that was a general denial. 

There are 106 errors in all assigned in this case. In the midst of this 
mist and maze and mammoth assignment of alleged errors in pleading, 
proof, and charges, given and refused, which is permissable under our 
practice, we do not know where to begin. Errors from 1 to 29, both in- 
clusive, are assigned to rulings by the court on pleadings; from 30 to 63, 
both inclusive, are based on rulings of the court on the admission or 
rejection of evidence; and from 64 to 106, both inclusive, are on written 
charges given or refused by the court. Error numbered 1 was overruling 
defendant’s demurrers to the complaint. We have considered it. The 
complaint states a cause of action. The attorneys commence on error 
assigned No. 64, and we will do likewise. 

The court gave the general affirmative charge with hypothesis in favor 
of the plaintiff. It was in writing, and requested by the plaintiff, and reads 
as follows: 

“Tf the jury believe the evidence, they must return a verdict for the 
plaintiff 1n such sum as they may believe from the evidence he is entitled 
to recover.” 

This alleged error is numbered 64 by appellant. 

The policy sued on was admitted in evidence. “The proof of loss was 
also admitted in evidence duly sworn to by-plaintiff, and its delivery to 
defendant duly shown.” 

There was testimony tending to show that the defendant belonged to 
or was connected with a tariff association within the meaning of sections 
4594 and 4595. as amended in Genéral Acts 1911, p. 316, at the time of 
making the policy, or subsequently before the trial of the case; and this 
question was properly submitted bv the court to the jury. The amount of 
the damages sustained by plaintiff. and whether he was entitled to the 
25 per cent. penalty, were left to the jury. The defendant denied liability 
under the policv before the time was out for making and filing proof of 
loss with it. The evidence made out a clear and undispuuted right in 
plaintiff to recover; and the court properly gave that charge, unless there 
was evidence proving or tending to prove the averments in either plea 
3 or 4 of defendant. 

On the back of the insurance policy is the following clause, which is 
made a part of the policy: 

“This entire policy unless otherwise provided hy agreement indorsed 
hereon or added hereto shall be void . . . if the interest of the 
insured be other than unconditional and sole ownership; or if the sub- 
ject of insurance be a building on ground not owned by the insured in 
fee simple. ae 

Pleas 3 and 4 each set forth the foregoing provision in the policy: 
plea 3 averred the policy was invalid because plaintiff was not the sole and 
unconditional owner of the property insured, and plea 4 averred the policy 
was void because the building insured was on ground not owned by the 
plaintiff in fee simp‘e. 
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Did the evidence prove or tend to prove the averments of either plea 
3 or 4? 


Charles and I. Piazza entered into a written lease contract with Harry 
S. Ford on May 24, 1919, leasing to Ford the lots in question from July 1, 
1919, until June 30, 1922, for $1,750, payable in monthly installments of 
$40 per month during the first 3 months and $50 per month during the 
remaining 33 months of the lease; the lease authorizing Ford to erect a 
building on the ground or lots, and giving him the right to go into im- 
mediate possession of it for that purpose. The lessors had a lien on the 
building for the rent; and when the contract terminated and the rent was 
paid, Ford or his assigns had the right to remove the building. Charies 
and I. Piazza executed and delivered to Harry S. Ford a written instru- 
ment, in substance, as follows: I. Piazza and Charles Piazza, for and in 
consideration of a certain rental lease contract of even date hereof, and 
$1 paid by Harry Ford, “granted, bargained and sold to the said Harry 
Ford the option or right until June the 30, 1922, to purchase from them 
the lots described in the said lease, by Ford, his agents or assigns, paying 
$7,000 cash to them at any time between the date thereof and June 30, 
1922,” with the following provisions: 


“Then and in such event the grantors hereto will surrender free of 
cost any and all unpaid lease rental notes so specified in said lease rent 
contract, and they hereby agree and bind themselves that if the said Harry 
Ford or his agent or assigns shall conclude to purchase said tract or 
parcel of land from them at any time before the 30th day of June, 1922, 
and shall comply with said terms, they will make and execute a warranty 
deed conveying to said Harry Ford, or his agents, or assigns, a full, good 
and sufficient warranty title to said tract or parcel of land.” 

Harry Ford erected the frame building on these lots, permitted by the 
lease. and which is involved in the subject-matter of this suit. On August 
28, 1918, for a valuab'e consideration, he sold and conveyed by written 
deed this building on these lots to the plaintiff, W. H. Nichols; and on 
the same day (August 28, 1919) Harry Ford, by another written instru- 
ment, for valuable consideration, transferred, assigned, and conveyed said 
lease contract to the plaintiff. and on the same day also transferred and 
assigned, for a valuable consideration. in writing, the said option for the 
purchase of the lots described in the lease contract. Ford was in posses- 
sion and control of the building and lots until he sold the building and 
transferred his riehts to the lots to plaintiff. and then plaintiff, under his 
purchase, went into possession of the property, and was in possession of it 
when the building was injured or destroyed by fire. The policy sued on 
was issued September 25, 1919, and the fire occurred November 23, 1919. 
Plaintiff had never tendered or paid the $7,000 purchase price for the lots 
to I. and Charles Piazza. 


[2] The foregoing is. in substance, all of the evidence as to ownership 
of the buildine by plaintiff and his title or right to the lots on which it 
was erected. The lease contract and the option purchase contract purport 
in their bedv to have heen entered. into and made on the same date the 
option purchase contract refers in its body to the lease contract, the 
consideration for the one being the execution of the other: but they 
were executed on different dates from those disclosed by the face of the 
contracts. Both instruments from their bodies were in contemplation of 
the parties when executed. The option contract was executed because of 
the execution of the lease contract: each sheds light on the other, and they 
must be construed together by the court as constituting one transaction 
between the parties. 

[3] Insurance policies are prepared with care and skill to limit as 
much as possible liability. It has been and is the policy of this court to 
strictly construe conditions limiting or avoiding liability against the in- 
surer, and to construe them liberally in favor of the insured. Queen Ins. 








Fire] New Brunswick Fire Ins. Co. v. Nichols. 1191 


Co. v. Young, 86 Ala. 424, 5 South. 116, 11 Am. St. Rep. 51;—-Equitable 
Life Ins. v. Golson, 159 Ala. 508, 48 South. 1034. 

In Loventhal v. Home Ins, Co., 112 Ala. 108, 20 South, 419, 33 L. R. 
A. 258, 57 Am. St. Rep. 17, the same condition and provision was in that 
policy as the one in this case. There the plaintiff was a vendee of the 
land in actual possession, exercising acts of ownership under an executory 
contract of purchase, with bond from the vendor to make title when the 
full purchase money was paid. The full purchase price had not been 
paid, and the vendor had not made conveyance of the title to the property 
to the vendee when the house on the land was burned. The insurance 
company sought to avoid paying the po.icy because of that provision in it. 
The court held that plaintiff was the sole and unconditional owner, and 
her estate one in fee simple; that the interest of the assured answered the 
condition, and the policy was not void. ‘The condition was as follows: 


“The entire policy shall be void if the interest of the insured be other 
than unconditional and sole ownership, or if the subject of insurance be a 
building on ground not owned by the insured in fee simple.” 

The court in that opinion defined the meaning of the term “fee simple.” 


In Commercial U. Assr. Co. v. Ryalls, 169 Ala. 517, 53 South. 754, in 
a suit on a policy containing a provision exactly in the words set out in 
this policy in pleas 3 and 4, the proof showed that Ryalls, plaintiff, went 
into and was in possession of 160 acres of land under written contract 
with the owner, with right to purchase it for a certain price, provided he 
erected a certain sized house, with four rooms and two tenant houses of 
particular size and kind by or before a specified date; and it was provided 
the contract would be terminated and void if the four-room building was 
not .completed by January 1, 1907, and the improvements placed on said 
property forfeited to and become the property of the party of the first 
part, the owner of the land. Ryalls undertook to erect the buildings 
on the land. An insurance policy was obtained on one of the buildings, 
and while being constructed the building insured was burned before it 
was completed, and the insurance company declined to pay the loss be- 
cause of the breach of the condition of the policy. The condition in 
this policy was the same as the condition in thd policy in the present suit. 
The court held: 


“The contract as to the purchase of the land in question is within the 
protection of the rule announced in the case of Loventhal v. Ins. Co., 112 
Ala. 108, 20 South. 419, 33 L. R. A. 258, 57 Am, St. Rep. 17, that the 
plaintiff had an insurable interest in the property, and that there was nu 
breach of warranty as to the insured’s interest in the property as set up by 
the insurance company in its pleas.” 


The court also held under the evidence and issues the plaintiff was 
entitled to the general affirmative charge. 

In Ex. Underwriters’ Agency R. A. of London v. Bates et al., 195 Ala. 
161, 169, 69 South, 956, 960, this court declared the following rule: 

“It was not necessary that the plaintiffs should be vested with the legal 
title to the property insured, in order to be the ‘unconditional and dole 
owners,’ within the meaning of that term as used in the insurance policy. 
If the insured were armed with the immediate and present right, when the 
policy was obtained, to go into a court of equity and obtain the uncondi- 
tional and absolute legal estate in the property insured, the phrase above 
quoted was complied with. Loventhal v. Insurance Co., 112 Ala. 108, 29 
South. 419; s. c, 33 L. R. A. 258, 57 Am. St. Rep. 17.” 

The plaintiff was the owner and in possession of the building lacated 
on lots held by him under a lease option purchase contract when the policy 
issued and the fire occurred. The plaintiff was thé sole and unconditional 
owner of the building when the policy issued, and the fire occurred, sub- 
ject to the lien on it for any unpaid rent, which could be removed by pay- 
ment; and the insured was armed with the “immediate and present right” 
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when the policy was issued and when the fire occurred to pay $7,000 to I. 
and Charles Piazza, aud secure a deed from them conveying to him the 
fee-simple title to the lots or to deposit the money in a court of equity and 
secure a specific performance of the option purchase contract, and have 
the fee-simple title to the lots conveyed to him. I. and ‘Charles Piazza 
could not prevent it. The plaintiff could not be deprived of his ownership 
of the building or his right to acquire a fee-simple title to the lots on which 
it was located without his consent, when the policy issued and when the 
fire occurred. 


[4] We hold under the foregoing authorities the plaintiff was the 
sole and unconditional owner of the building; but he did not own the lots 
on which it was located in fee simple. I. and Charles Piazza were bound 
by the option contract, but the plaintiff was not. He had not before the 
policy was issued elected to purchase the property under the option and 
become liable for the purchase price. When the policy issued he was not 
liable for the purchase price of the lots under the option contract. His 
title to the lots was not that of fee-simple owner when the policy issued, 
but was contingent and conditional. He had never exercised or manifested 
any intention to exercise his option to purchase the lots, and was not liable 
for the agreed purchase price. This lessee’s option to purchase the lots 
does not vest him with the fee-simple title. He may never exercise it. 
He could not be made to exercise it, but he may elect not to exercise it. 
Loventhal v. Home Ins. Co., 112 Ala. 108, 20 South. 419, 33 L. R. A. 258, 
57 Am. St. Rep. 17; Capital Ins. Co. v. Caldwell Bros., 95 Ala. 77, 88, 
10 South. 355; Brown v. Com. Fire Ins. Co., 86 Ala. 189, 5 South. 500; 
3 Joyce on Ins. p, 3422, § 2044, headnote 3. The case of Commercial Union 
Assr. Co. v. Ryalls, 169 Ala. 517, 53 South. 754, appears in conflict with 
this holding, and it is to that extent hereby modified and overruled. 

{[5] The plaintiff replied to pleas 3 and 4 as follows: 

“Before the issuance and delivery of the policy sued upon the de- 
fendant had notice through its agent who negotiated the said contract of 
insurance for defendant, and who delivered the said policy to plaintiff, of 
the facts set up in the plea as being a breach of the condition of the policy, 
information thereof having been given to said agent in the negotiations of 
each contract, and with notice thereof defendant delivered the said policy 
and consummated the said contract of insurance, thereby waiving said 
breach of the said conditions of the policy.” 

The demurrers of defendant to this replication were properly overruled 
by the court under the following authorities: Pope v. Glens Falls Co., 
130 Ala. 356, 30 South. 496; Fidelity-Phoenix Fire Ins. Co. v. Ray, 196 
Ala. 425, headnote 1, 72 South, 98; Brown v. Com. Fire Ins. Co., 86 Ala. 
189, 5 South. 500. The appellee contends the evidence without dispute 
proves this replication to pleas 3 and 4, and therefore the court was correct 
in giving that general affirmative charge in his favor. 

[6] J. W. Awtrey & Co. were insurance agents, and represented the 
Hartford Fire Insurance Company. They solicited insurance from plain- 
tiff, and plaintiff made application to J. W. Awtrey for an insurance policy 
on this building. The plaintiff informed him that he owned the building; 
that he held a lease on the lot and the right or option to purchase it. 
The plaintiff informed him of the true title to the property—building and 
lots on which it was located. Awtrey issued him a policy on the building 
as agent for and in the Hartford Fire Insurance Company; the premium 
was paid; the company returned the premium, and required the policy to 
be surrendered and canceled and the premium returned, which was done. 
J. W. Awtrey then went to McConnell, Anglin & White, agents of the 
defendant, and placed the insurance with them. He testified they were in- 
formed of the plaintiff’s true title to the building and lots on which it was 
located, and they testified to the contrary. Awtrey, as agent for the Hart- 
ford Fire Insurance Company. solocited the insurance from plaintiff, and 
the company represented by Awtrey declined to carry it. Without the 
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knowledge of plaintiff, Awtrey then went to McConnell, Anglin & White, 
agents of the defendant, for the insurance, as was the custom and practice 
in Birmingham among insurance agents when for any reason the company 
represented by them refused to carry the insurance. The defendant issued 
the policy through its agents, McConnell, Anglin & White. They sent the 
policy to Awtrey, who was allowed by them to place his sticker on the 
back of the policy, which was done, showing he was agent of the defendant, 
and he was authorized to deliver the poiicy to plaintiff, to collect the 
premium, to retain two-thirds of the commissions, and to remit to them 
one-third of the commissions, and the balance of the premium, all of 
which was done by Awtrey. Plaintiff did not know that Awtrey was not 
the agent of defendant until after the fire. Awtrey was not a mere broker. 
He was not the agent of the plaintiff, but was the agent of the defendant 
in so far as the issuance and delivery of this policy is concerned, under 
the circumstances of this case. The defendant by issuing the policy under 
such circumstances ratifies the prior acts of Awtrey, its agent in that trans- 
action, in soliciting the insurance from plaintiff, and the knowledge of 
facts as to title to the property acquired by Awtrey in soliciting the in- 
surance from plaintiff and known by Awtrey when the policy issued was 
imputable to the defendant, and estopped the defendant from claiming the 
policy forfeited on account of a breach of its conditions in regard to the 
ownership of the property by plaintiff. In 3 Cooley on Ins. pp. 2529, 
2530, is the following: 

“If an insurance agent, to whom a request for insurance is made, pro- 
cures all or part of such insurance, through other agents, from a company 
not represented by him, and receives the policy written by such company 
for delivery to the applicant, he will generally be regarded as the agent 
of the company issuing the policy, especially if he receives a part of the 
premium as commission. The principle underlying this doctrine is that 
the company issuing the policy ratifies the acts of the first-named agent, 
and constitutes him its agent for that transaction by accepting the applica- 
tion and by issuing and delivering the policy to him for further delivery 
to the applicant. Hence, it follows that the company will be charged with 
knowledge of any information imparted to the agent at the time the in- 
surance is written.” 


The case of Atlanta Home Ins. Co. v. Smith, 136 Ga. 592, 71 S. E. 902, 
is directly in point. See, also, Fidelity-Phoenix Fire Ins. Co. v. Ray, 196 
Ala. 425, 72 South. 98; 2 Corpus Juris, p. 467, headnote 44, and page 516, 
headnotes 38, 39; Pope v. Glen Falls Ins. Co., 130 Ala. 356, 30 South. 496. 

The evidence without dispute sustains the replication to pleas 3 and 4, 
and this justified the court in giving the general affirmative charge with 
hypothesis in favor of the p'aintiff. 

We cannot see where the defendant was prejudiced by the court allow- 
ing T. A. White, agent of the defendant, to testify that he was a member 
of the Birmingham Fire & Casualty Exchange. He stated it had nothing 
to do with making or maintaining fire insurance rates, and that defendant 
was not, to his knowledge, a member of that bureau. and he did not know 
whether it paid anything to it or not. The plaintiff was, under the un- 
disputed evidence, entitled to and the general affirmative charge with hypo- 
thesis was given him by the court. The other errors. if any, assigned, 
were without injury. as thev did not affect the right of plaintiff to this 
charge, and they did not affect the other rights of defendant as to the 
amount of damages plaintiff could recover. It is not necessary for us to 
discuss them, for, if-thev were errors, they were harmless and would not 
work a reversal. Commercial U. Assr. Co. v. Ryalls, 169 Ala. 517, 63 
South. 754; Ala. Red. Cedar Co. v. Tenn. Valley Bank, 200 Ala. 622, 
headnote 6, 76 South. 980; Merriweather v. Sayre M. & M. Co., 182 Ala. 
665, headnote 2, 62 South. 70. 

The judgment is affirmed. 

Affirmed. 
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Anderson, C. J., and Sayre, Somerville, Gardner, and Thomas, JJ., 
concur. 
McClellan, J., concurrs in result, 


MCCLELLAN, J. (dissenting in part). In the opinion ante my associates 
depart from and overrule, in an aspect, the decisions in Loventhal v. Homes 
Ins. Co., 112 Ala. 108, 20 South. 419, 33 L. R. A. 258, 57 Am. St. Rep. 17; 
and Commercial Assr. Co. v. Ryalls, 169 Ala. 517, 53 South. 754, wherein, 
to quote the opinion ante, the “same condition and provision” as to the 
unqualified character of the insured’s interest in the realty “was in that 
policy, as the one in this case.” These deliverances construed pertinent 
provisions of policies that should govern, at this late day, the construction 
and effect of the like provisions in the policy in suit. The Loventhal Case 
was decided in 1895, and the Ryalls Case, in which the there pertinent 
pronouncement was rested upon the Loventhal Case, was decided in 1910; 
the former over 25 years ago, and the latter 13 years ago. If the doctrine 
of the Loventhal and Ryalls Case is assumed to be unsound—a conclusion 
by no means obvious—departure from the construction there taken of 
similar provisions should not, in my opinion, be made, because “terms used 
in a policy which have by prior decisions of the court been given a definte 
meaning will be presumed to have been used in view of such established 
construction.” 26 C. J. p. 79: Fidelity & Casualty Co. v. Lowenstein, 97 
Fed. 17, 38 C. C. A. 29, 46, L. R. A. 450, 452, 453. If the insurance company 
drafting the policy, containing the terms construed by the court, was not 
satisfied with the effect judicial judgment long ago accorded them, it is to 
be presumed that the author of such policy would have so altered this 
feature of the instrument as to avert or avoid the effect the court ascribed 
to those terms. 

In the writer’s opinion the provisions under consideration should be 
accorded the construction and effect which this court long since ascribed 
to them. I therefore dissent from the construction given those provisions 
in the opinion in this case. 


<< 


HANOVER FIRE INS. CO. v. WOOD. (6 Div. 417.) 
(Supreme Court of Alabama. Feb. 8, 1923. Rehearing Denied May 3 
1923.) 


96 Southern Reporter, 250. 
1. PRINCIPAL AND AGENT—IN ACTION OF ARREST, PRINCI- 

PAL AUTHORITY OF AGENT MUST BE ALLEGED. 

A complaint which merely alleges that an agent did an act purporting 
to bind his principal is insufficient as against apt demurrer. since it should 
go further and allege that the agent was duly authorized to act for the 
principal in that behalf. 

(For other cases, see Principal and Agent, Dec. Dig. § 189[1].) 


2. PRINCIPAL AND AGENT—ALLEGATION OF AUTHORITY OF 
AGENT AS TO WAIVER OR ESTOPPEL NECESSARY. 


When it is alleged that an agent did some primary act which he was 
duly authorized to do, and a secondary and distinct effect is imputed to 
such act—as, for example, waiver or estoppel with respect to the pleader’s 
previous conduct—it is not sufficient to allege the authority of the agent 
to do the primary act merely. but either the waiver or estoppel must be 
charged directly unon the principal, or it must be alleged that the agent was 
authorized to bind the principal as to such waiver or estoppel. 

(For other cases, see Principal and Agent, Dec. Dig. § 189[1].) 

3. INSURANCE—PLEADING AS TO REINSTATEMENT OF POL- 

ICY HELD INSUFFICIENT FOR FAILURE TO ALLEGE AU- 

THORITY OF AGENT TO REINSTATE. 


Where replication confessed a cancellation of policy sued on, but al- 
leged that, “with a full knowledge (of the fact of cancellation) by the de- 
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fendant, or its authorized agents, acting in the line and scope of their em- 
ployment, the defendant, or its authorized agents (so acting), did receive 
from the plaintiff the sum. of $41.80, the amount of the premium for one 
year,” it was insufficient for failing to allege authority of the agent to re- 
instate the policy. 

(For other cases, see ‘Insurance, Dec. Dig. § 641[1].) 


4. INSURANCE—ALLEGATION AS TO AUTHORITY OF AGENT 
TO DENY LIABILITY INSUFFICIENT. 

Allegation in replication that defendant insurer, acting by its duly au- 
thorized agents, denied liability, etc., held to sufficiently comprehend the 
authority of the agents as to the act charged, but a replication alleging 
only that “the duly authorized agents” of defendant denied its liability 
did not sufficiently show that they were authorized to thus act. 

(For other cases, see Insurance, Dec. Dig. § 641[1].) 

5. INSURANCE — RETENTION OF OVERDUE PREMIUM AS 
WAIVER OF FORFEITURE. 

The receipt and retention of an overdue premium by the insurer is a 
waiver of forfeiture for nonpayment of the premium when due, but it 
cannot operate as a waiver of forfeiture for breach of the iron safe clause 
unless the receiving agent had authority to make such waiver, and unless 
he knew of the breach at the time he received the payment. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

6. INSURANCE—MERE RETENTION OF PREMIUM DOES NOT 
CONSTITUTE WAIVER AS MATTER OF LAW. 

The mere retention of the unearned portion of a premium after for- 
feiture, though done with knowedge of the forfeiture, does not amount to a 
waiver as a matter of law. 

(For other cases, Insurance, Dec. Dig. § 668[15].) 

7. INSURANCE — REPLICATION AS TO IRON SAFE CLAUSE 
HELD INSUFFICIENT. 

A replication to plea of insurer regarding breaches of the iron safe 
clause held insufficient in that it did not answer to one of the breaches set 
up in the plea—that is, plaintiff's failure to keep his books and inventories 
in some place not exposed to a fire which would destroy the building—and 
also an allegation of a breach that plaintiff did not produce his set of 
books and inventory, if any he had, showing his business, for the _— 
tion of defendant. 

(For other cases, see Insurance, Dec. Dig. § 641[1].) 

8. INSURANCE—FAILURE TO PRODUCE BOOKS UNDER IRON 
SAFE CLAUSE BAR TO RECOVERY. 

Breach of iron safe clause, requiring insured to produce his set of 
books and inventories showing his business for the inspection of the insurer, 
would bar a recovery on the policy. 

(For other cases, see Insurance, Dec. Dig. § 335[1].) 

9. INSURANCE—PREMIUM. PAID BY AGENT WHO ADVANCED 
IT NEED NOT BE RETURNED TO INSURED ON CANCELLA- 
TION OF POLICY. 

The fact that general insurance agents settled with the insurance com- 
pany for the amount of premium due on fire policy which had not been col- 
lected from the insured, though it kept the policy in full force and effect, 
and prevented its cancellation as for nonpayment of the premium, was 
nevertheless not the equivalent of an actual payment of the premium by 
the insured, and the unearned portion of it was not required to be returned 
to insured as a part of act of cancellation; the insured not having actually 
paid any money to the company or its agent, nor incurred any obligation to 
the agent in that behalf. 

(Fer other cases, see Insurance, Dec. Dig. § 230.) 


10. Do ates tae OF CANCELLATION HELD SUFFICI- 


A notice that fire policy “is hereby canceled” will be construed as in- 
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tended to operate according to the terms of the policy at the end of five 
days, and a complaint that the notice is inoperative because given in pre- 
senti, instead of at the end of five days, is without merit. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

McClellan, J., dissenting. Anderson, C. J., dissenting in part. 

Appeal from Circuit Court, Jefferson County; C. B. Smith, Judge. 

Action by W. J. Wood against the Hanover Fire Insurance Company. 
From a judgment for plaintiff, defendant appeals. Reversed and remanded. 

The action is on a fire insurance policy by which defendant insured 
plaintiff's stock of merchandise and store furniture and fixtures for one 
year for $2,000. It is alleged that the policy was issued on June 27 or 29, 
1919, and that the insured property was destroyed by fire on December 
5, 1919. 

Besides the general issue defendant pleaded pleas numbered 2 to 13. 
Demurrers were sustained to pleas 2, 3, 10, and 11. 

Plea 4 sets up want of consideration. 

Plea 5 recites the provisions of the policy requiring immediate notice to 
the insurer of loss; the making of a complete inventory of the damaged 
and undamaged property, and the amount claimed thereon; and the rendi- 
tion within 60 days after the fire of a sworn statement of the knowledge 
and belief of the insured as to the time and origin of the fire, and the vari- 
ous other matters customarily required to be thus reported. The plea then 
recited the provision that no suit can be maintained on the policy until after 
full compliance with the recited provisions and alleges plainfiff’s failure to 
comply, in that he returned no inventory, made no sworn statement, and 
filed no proof of loss. 

To plea 5 plaintiff replied: . 

“H. That before the commencement of this suit the defendant com- 
pany, acting by its duly authorized agents and representatives, who were 
acting within the line and scope of their employment, after said fire and 
with knowledge of plaintiff's claim under said policy, denied all liability 
on the policy sued on upon the ground that the said policy had been canceled 
before the alleged fire occurred.” 

“J. That before the commencement of this suit, the duly authorized 
agents of the defendant company with knowledge or notice of said fire, and 
plaintiff’s loss thereby, denied to plaintiff any and all liability under said 
policy, making it unnecessary for the plaintiff to furnish proof of loss as 
provided by said policy.” 

Plea 6 recites the provision: 

“This policy shall be canceled at any time at the request of the insured 
or by the company by giving five days’ notice of such cancellation.” 

And it then alleges that, more than five days before the fire, “this de- 
fendant, acting through its local agent, did, on, to wit, November 21, 1919, 
notify the p'aintiff that according to the terms and conditions of the policy 
sued on said policy is hereby canceled,” and that, before said fire occurred, 
the policy had become canceled, and that, plaintiff not having paid the 
premium due thereon. there was no unearned premium due to him. 

To plea 6 plaintiff replied: 

“D. That after the alleged cancellation of said policy, and after the 
alleged breach of the stipulations in said policy that are pleaded by defen- 
dant in bar of this action. and with a full know'edge by the defendant, or 
its authorized agents acting in the line and scope of their employment, the 
defendant, or its authorized agents acting in the line and scope of their em- 
ployment. did receive from the plaintiff the sum of $41.80, the amount of 
the premium on said policy for one vear,” 

—therebv estopning itself as to the defense pleaded. 

Plea 7 ‘recites the provisions of the policy requiring the assured (1) to 
take a complete itemized inventory of stock on hand at-least once a year, 
and, if not taken previous to policy, to be taken within 30 days from issu- 
ance; (2) to keep a set of books showing clearly all business transacted 
during life of policy, including purchases, sales, and shipments; and (3) 
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to keep such books and inventory securely locked in an iron fireproof safe 
at night, and at all times when the building is not open for business, or, 
failing in this, to keep them “in some place not exposed to a fire which 
would destroy the aforesaid building.” It recites also the provision: 

“(4) In the event of failure to produce such set of books and inven- 
tories for the inspection of this company, this policy shall become null and 
void, and each such failure shall constitute a perpetual bar to any recovery 
thereon.” 

The plea then alleges a failure by defendant to observe the provisions 
numbered 1, 2, and 3. 

To plea 7 were pleaded replications C, D, L, M, and O. 

Replication C is: 

“That the defendant company, acting by and through its duly authorized 
agents, who were acting in the line and scope of their employment and 
authority, with a full knowledge that plaintiff did not have on his premises 
or in his store an iron safe, and that he had been relieved by defendant’s 
agent, acting in the line and scope of his authority, of the duty to comply 
with the terms of said policy, pleaded as aforesaid, did receive and accept 
the sum of, to wit, $41.80, the amount of the premium due on said policy 
for the term of one year.” 

Replication D has been heretofore set out. 

Replication L sets up a waiver of the provisions of the “iron safe 
clause” as to the mode of safe-keeping plaintiff’s books, made with full 
knowledge of plaintiff’s noncompliance, and with agreement thereto. 

Rep:ication M sets up a preagreement with plaintiff by defendant's 

agents, acting with full knowledge and in the line and scope of their 
employment— 
“that it would not be necessary for him to have an iron safe, and that his 
papers, inventories and books . . . might be kept without said iron safe, 
and in said insured building, and defendant issued said policy with that 
understanding.” 

Replication O is substantially the same as (-. 

Plea 8 is like plea 7, except it alleges merely that plaintiff did not keep 
a set of books as required. 

Plea 9 is also like plea 7, except it alleges that plaintiff took no inven- 
tories of stock within the periods prescribed. 

Plea 12 sets up the cancellation provisions shown by plea 6, and alleges: 

“That more than five days before the fire, and five days prior to No- 
vember 21, 1919, defendant, through its agent in Birmingham, “notified 
the plaintiff that the policy here sued on would be canceled; and that on, 
to wit, November 21, 1919, defendant, through its local agent 
notified the plaintiff that, according to the terms and conditions of the policy 
sued on, said policy was canceled, and was not a binding obligation on 
this defendant.” 

To this plea was interposed replication D, above set out. 

Plea 13 is the same as plea 7 down through the provisions numbered 
1 to 4, inclusive, and alleges a violation of provisions 3 and 4. To this 
plea replications C, D, L, M, and O, above shown, were interposed. 

Demurrers were sustained as to all other pleas and replications than 
those above set out. and demurrers were sustained also to defendant’s 
special rejoinders to the replications. 

On the foregoing pleadings the case was submitted to the jury, under 
the instructions of the court, and there was a verdict for plaintiff, and 
judgment accordingly. 

Coleman & Coleman & Spain, of Birmingham, for appellant. 

Allen & McEwen, of Birmingham, for appellee. 

SoMERVILLE, J. [1] “Where one is sought to be charged with the : act 
of another, proof of the authority under which the act was done is 
indispensable; . . and as the evidence must harmonize with the 
pleading, it should be substantially, yet distinctly, alleged that the act was 
the prircipal’s, or authorized by him.” Childress v. Miller, 4 Ala. 447, 450 
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So, where the complaint alleges merely that an agent did an act purporting 
to bind his principal, it is insufficient as against apt demurrer. It should 
go further and allege that the agent was duly authorized to act for the 
principal in that behalf. May v. Kelly, 27 Ala. 497, 502. In that case the 
complaint alleged that one Bell, the captain and master of a steamboat, and 
the agent of its owners, as such captain and agent, accepted a draft “for 
steamship messenger and owners,” the suit being against the owner upon 
the acceptance. The court said: y 

“Bell may have been the agent of the owner of the steamboat, and the 
agent of the defendant, and yet have had no authority to accept any bill 
for the defendant. It was not enough to aver that Bell was the agent of 
the defendant. It was incumbent on the plaintiffs to know the extent and 
nature of his authority as agent, or, at all events, to have alleged that his 
agency embraced or authorized the acceptance of the bill.” 


{2] On this principle, when it is alleged that the agent did some 
primary act which he was duly authorized to do, and a secondary and 
distinct effect is imputed to such act—as, for example, waiver or estoppel 
with respect to the pleader’s previous conduct—it is not sufficient to allege 
the authority of the agent to do the primary act merely; but either the 
waiver or estoppel must be charged directly upon the principal, or it must 
be alleged that the agent was authorized to bind the principal as to such 
waiver or estoppel. 

[3] Plea 6 sets up a cancellation of the policy by the insurer on five 

days’ notice, as authorized by the terms of the policy. Replication D con- 
fesses the cancellation, but seeks to avoid its effect by showing that there- 
after the insured paid the premium of $41.80, by which, it is implied, the 
policy was reinstated. The allegation is that— 
“with a full knowledge [of the fact of cancellation] by the defendant, or 
its authorized agents, acting in the line and scope of their employment, 
the defendant, or its authorized agents [so acting], did receive from the 
plaintiff the sum of $41.80, the amount of the premium for one year.” 

Had the replication alleged simply that the defendant, with such knowl- 
edge, received the unpaid premium, the legal implication would have been, 
prima facie, the reinstatement of the policy and its continuation as a con- 
tract of insurance. But the reception of the premium by an agent could 
have no such result unless the agent was authorized to waive and set aside 
the cancellation—an authority of equal grade with the authority to issue 
the policy originally—or unless the company, with knowledge of the pay- 
ment through the knowledge of an agent so authorized, fails to repudiate 
the payment and return the money to the insured within a reasonable time 
after such knowledge was acquired. 

According to the testimony of defendant’s witnesses, plaintiff went to 
the office of defendant’s agents in Birmingham (who issued the policy and 
seemed to have general authority and powers with respect thereto), and 
paid his delinquent premium to a young woman clerk, who was authorized 
to receive payments of money due for premiums, but who had no authority 
to issue policies or to deal with them in any way as contracts of insurance. 
There was abundant evidence to support defendant’s plea of cancellation; 
and, if the jury had so found, and if they had further believed defendant’s 
testimony as to the circumstances of the payment relied on by plaintiff, 
and as to the efforts of defendant’s responsible agents to return the money 
to plaintiff as soon as they learned of its payment, they would have been 
bound, under the law, to return a verdict for defendant, so far as this 
issue was concerned. 

Very clearly, we think, replication D is defective in not alleging that 
the premium payment was received by an agent of defendant who had 
authority to reinstate the canceled policy. This defect was aptly pointed 
out by the twenty-fourth ground of demurrer, which should have been 
sustained. The instructions given to the jury by the trial judge do not so 
clearly draw the distinction noted as to cure the error in overruling the 
demurrer, and we think it probable, from our study of the record, that this 
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was a matter of controlling importance in the rendition of the jury’s verdict. 

Replication O is subject to the same defect as D, and for the same 
reason the demurrer thereto should have been sustained. 

[4] Replication H to plea 5 is not thus defective in its allegations, 
for it alleges that the defendant company, acting by its duly authorized 
agents, denied liability, etc., which sufficiently comprehends the authority 
of the agents as to the act charged. 2 Corp. Jur. 905, § 611; Childress v. 
Miller, 4 Ala. 447, 451. On the other hand, replication J alleges only that 
“the duly authorized agents” of defendent denied its liability, which does 
not sufficiently show that they were authorized to thus act for and bind 
the company; since they may have been duly authorized agents, with author- 
ity to do other things, but not the thing in question. Prine v. Am. Cent. 
Ins. Co., 171 Ala. 343, 54 South. 547; Ala. State Mut. Ass’n Co. v. Long, 
etc., Co., 123 Ala. 667, 26 South. 655. For this reason the demurrer should 
have been sustained to the latter replication. We remark, however, that the 
error was technical merely, since there was no real dispute as to the fact of 
such denial of liability by an agent duly authorized in that behalf, the legal 
effect of which was to avoid the breaches charged in the plea by waiving 
the performance of the stipulation in question. Continental Ins. Co. v. 
Parkes, 142 Ala. 650, 39 South. 204. 

[5, 6] The receipt and retention of an overdue premium by the insurer 
is a waiver of forfeiture for nonpayment of-the premium when due. Se- 
curity Mut. Life Ins. Co. v. Riley, 157 Ala. 553, 47 South. 735. But it 
cannot operate as a waiver of forfeiture for breach of the iron safe clause 
unless the receiving agent had authority to make such a waiver, and unless 
he knew of the breach at the time he received the payment. Nor does the 
mere retention of the unearned portion of a premium after forfeiture, 
though done with knowledge of the forfeiture, amount to a waiver as a 
matter of law. Ala. State. Mut. Ass’n Co. v. Long, etc., Co., 123 Ala. 667, 
678, 26 South. 655. 

[7] Replications L and M, as answers to plea 7, were not subject to 
the demurrer, since they allege an express waiver of the iron safe clause 
by agents of the insurer, acting in the line and scope of their employment, 
with full knowledge of the facts. But replication C.to plea 7 is insuthcient, 
in that it does not answer to one of the breaches set up in the plea, viz. 
plaintiff’s failure to keep his books and inventories in some place not exposed 
to a fire which would destrov the building. Replication C is insufficient, 
also, as an answer to plea 13, in that it does not answer to one of the 
breaches set up in that plea, viz. that plaintiff did not produce his set of 
books and inventory, if any he had, showing his business, for the inspection 
of defendant. These defects are aptly pointed out by the grounds of de- 
murrer numbered 20 and 22, which should have been sustained. 

[8] Plea 10, to which demurrer was sustained, was the same in sub- 
stance as plea 7, with the additional averment that— 

“This plaintiff did not produce his set of books and inventories show- 
ing his business, for the inspection of this company, as was required,” etc. 

The breach of that provision would be a bar to recovery on the policy. 
Chamberlain v. Shawnee Fire Ins. Co., 177 Ala. 516. 58 South. 267. We 
find no ground of demurrer to plea 10 nor to that part of it above quoted, 
which could properly be sustained, and we think the demurrer to that plea 
should have been overruled, 

The errors above noted require a reversal of the judgment, to the end 
that the case may be retried upon issues appropriately framed in the 
pleadings. 

Appellant’s contention that the evidence failed to show such general 
authority in its Birmingham agent, the Hendrick-Houseal Real Estate & 
Insurance Company, as to bind the company by such agent’s acts of waiver, 
estoppel, or reinstatement, cannot be sustained. On the contrary, the evi- 
dence clearly supports the conclusion that the Kendrick-Houseal Company 
was the general agent of the defendant company, and therefore authorized 
to waive compliance with the provisions of the iron safe clause, or to 
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waive a forfeiture for the breach thereof, or to reinstate the policy after 
its voluntary cancellation. On the other hand, it is clear that the office 
clerk to whom, according to defendant’s evidence, the amount of the 
nremium was paid after the alleged cancellation of the policy was not the 
agent of defendant, though in the service of defendant's agent, and that, 
with or without knowledge of forfeiture or cancellation, she could not bind 
defendant ‘by either express or implied waiver of a forfeiture, nor by rein- 
statement of a canceled policy. Waldman v. N. B. & M. Ins. Co., 91 Ala. 
170, 8 South 666, 24 Am. St. Rep. 889, 

With respect to the alleged cancellation of the policy by defendant, and 
in denial of its validity, plaintiff makes two contentions: (1) That-the 
cancellation was not effective because defendant did not return to plaintiff 
the unearned portion of the premium; and (2) that it was inoperative, in 
any event, because notice was given as of a cancellation in presenti instead 
of at the end of five days. 

[9] The first contention is not well taken. The fact that the general 
agent settled with the insurance company for the amount of the premium 
which had not been collected from the insured, though it kept the policy 
in full force and effect, and prevented its cancellation as for nonpayment 
of the premium, was nevertheless not the equivalent of an actual payment 
of the premium by the insured—the express condition upon which the 
unearned portion of it was required to be returned as a part of the act of 
cancellation; and, not having actua!ly paid any money to the company or 
its agent, nor incurred any obligation to the agent in that behalf, the in- 
sured would not be entitled, either in law or in good conscience, to have 
anything returned to him. We construe the words “actually paid,” as 
used in the policy in that connection, as meaning actually paid by the in- 
sured with his own money or credit, and not merely constructively paid 
for his account by the agent of the insurer, without any agreement with 
the insured to do so, and without any extension of credit to him. As to 
these circumstances the evidence is in conflict. 

This view is not in conflict with the case of Buckley v. Citizens’ Ins. 
Co., 188 N. Y. 399, 81 N. E. 165, 13 L. R. A. (N. S.) 889, where the cir- 
cumstances held to amount to “actual payment,” and so to require the return 
of the unearned premium as a condition to cancellation, were materially 
different. 

[10] We think the objection to the form of the notice of cancellation 
is technical and without merit. It is true the notice declares that the policy 
“is hereby canceled,” whereas the policy provides that it may be canceled 
at any time by the company “by giving five days’ notice of such cancella- 
tion.” Nevertheless such declaration will be intended as operative, accord- 
ing to the terms of the policy, at the end of five days after notice thereof. 

The giving and refusal of several requested instructions is complained 
of, but those assignments of error need not be specially dealt with, in view 
of what has been already said, and as those instructions may not be re- 
quested again in the same form. 

Let the judgment be reversed, and the cause remanded for another trial. 

Reversed and remanded. 

Sayre, Gardner, Thomas, and Miller, JJ., concur. 

Anderson, C. J., dissents in part, but concurs in reversal of judgment. 

McCLELLAN, J. (dissenting). The chief defenses asserted against plain- 
tiff’s (appellee’s) right to recover on the firé insurance policy declared on 
were (a) that the policy had been canceled prior to the loss of the property 
insured; and (b) that breach or violation of the “iron safe clause” in this 
policy avoided the insurer’s liability in the premises. 

_ The fire insurance policy sued on contained, among others, these provi- 
sions : 

“This policy shall be canceled at any time at the request of the insured; 
or by the company by giving five days’ notice of such cancellation. If this 
policy shall be canceled as hereinbefore provided, . . . the premium hav- 
ing been actually paid, the unearned portion shall be returned on surrender 
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of this policy or last renewal, this company retaining the customary short 
rate, except that when this policy is canceled by this company by giving 
notice it shall retain only the prorata premium.” 

The terms, conditions, duties, and obligations of a contract of insurance 
will be liberally construed in favor of the insured. 8 Mich. Ala. Dig. pp. 
813, 814, § 44 (2 and 3). Under the quoted provisions of this policy, can- 
cellation by the company could not be effected unless and until the company 
returned to the insured the unearned pro rata of the premium actually paid, 
the compensation retained being at the “customary short rate.” Buckley v. 
Citizens’ Ins. Co., 188 N. Y. 399, 81 N. E. 165, 13 L. R. A. (N. S.) 889, 
annotated. The phrase “actually paid,” as employed in the quotation from 
this policy, does not stipulate, for the purpose of cancellation, that the 
premium’s payment shall have been made to the company, the insurer, by 
the insured either directly and immediately or in person. Such actual pay- 
ment as is stipulated might be efficiently made by another for the insured. 
The essence of the stipulation “actually paid” is that the insurer should 
have received the policy’s premium; cancellation on the insurer’s initiation 
being dependent for accomplishment upon restoration to the insured of the 
appropriate unearned pro rata of the policy’ s premium received by the 
insurer. To read the stipulation in question as exacting direct, immediate 
payment in person by the insured is to interpolate terms in the policy not 
there found. If, however, the stipulation in question was ambiguous, the 
stated rule of construction requires strict interpretation against the insurer 
and a liberal interpretation in favor of the insured; and the application of 
this rule of construction in the present instance is especially invited by the 
fact that the insurer is undertaking to assert and enforce a right, particu- 
larly defined in the policy, to terminate the contract and to extinguish lia- 
bility thereunder during the period it was in force unless sooner canceled. 

The undisputed evidence went to show that the insurer’s agent, 
Kendrick-Houseal Real Estate & Insurance Company, had, in September, 
1919, paid the insurer the full premium for one year from June 27, 1919, 
on the policy sued on. Miss Bennett testified: 

“At the time I received this money [i. e. the money plaintiff paid to her 
on December 5, 1919] we had already paid the premium to the Hanover 
Insurance Company. We paid to the Hanover Insurance Company i in Sep- 
tember the premium on the policy issued to Mr. Wood [the plaintiff}.” 

The witness Houseal also testified, in reference to the premium on 
this policy: 

“In this particular case the policy was written in June, 1919, and in 
September we paid to the company in a lump sum or all the business that 
was written in the month of June.” 

The premium on this policy for one year from June 27, 1919, having 
been paid to the insurer by the Kendrick-Houseal Company, the ::: ured 
thereupon became indebted and legally liable to the Kendrick-Houseal Com- 
pany for the amount of the premium so paid. The obligation thus created 
was between the insured and the Kendrick-Houseal Company; the insurance 
company’s demand for the whole annual premium having been satisfied by 
the payment stated. Buckley v. Citizens’ Ins. Co., 188 N. Y. 399, 81 N. E. 
165, 13 L. R. A. (N. S.) 889, 892. The Buckley Case, supra, is in point. 
The fact that there the insured gave his note for the premium in question 
(with others) the agents subsequently paid to the insurer does not dis- 
criminate that cause from the present contest. Upon the payment of the 
premium, the quoted stipulation of this policy exacted the return to the 
insured of the unearned portion of the premium as a condition precedent 
to the effectual cancellation of the policy. There was no premium return 
of any kind made by the insurance company to the insured. Obviously this 
condition precedent to-cancellation of the policy by the insurer could not 
be afforded by a return of premium to the Kendrick-Houseal Company. 
No cancellation of the policy under its terms having been accomplished 
before the destruction of the insured property by fire, the only meritorious 
defense remaining and asserted was the breach of the “iron safe clause” 

76——Vol, LXI. 
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The matters arising out of the payment, on December 5, 1919, by Wood to 
Kendrick, or to Miss Bennett, clerk in the Kendrick-Houseal Company’s 
office, of the amount of the annual premium were and are wholly imma- 
terial to the issues in the cause; no cancellation having been effected because 
no return of unearned premium to the insured was made by the insurer in 
accordance with the prescriptions of the policy. In paying $41.80 to Ken- 
drick or to Miss Bennett on December 5, 1919, Wood was simply and 
effectually discharging his obligation to the Kendrick-Houseal Company, 
that had, in September, 1919, paid the insurance company the premium on 
this policy. There is in the case no real issue or waiver by any one of a 
forfeiture effected through cancellation by the insurer. 

The writer, therefore, is unable to concur in a reversal of the judgment 
attained without regard to the fact that no cancellation of the policy, under 
its terms, was effected before the loss by fire. 

Replication C, interposed to pleas asserting plaintiff’s breach of the 
“iron safe clause,” reads: 

“C. For further replication to said pleas, the plaintiff says that the 
defendant company, acting by and through its duly authorized agents who 
were acting in the line and scope of their employment and authority, with 
a full knowledge that plaintiff did not have on his premises or in his store 
an iron safe, and that he had been relieved by the defendant’s agent, acting 
in the line and scope of his authority, of the duty to comply with the terms 
of the said policy, pleaded as aforesaid, did receive, accept and keep the 
sum of, to wit, $41.80, the amount of the premium due on said policy for 
the term of one year.” 

In the writer’s opinion, replication C was not subject to the demurrer. 
The criticisms of replication C, taken in the majority of opinion as ex- 
pressed in grounds 20 and 22 of the demurrer, are that it does not answer 
the plea’s allegation of failure to keep insured’s books and inventories in 
some place not exposed to fire, which would destroy the building, or to 
produce his set of books and inventory. These criticisms but contradict 
material averment of replication C, viz. that insured “had been relieved by 
the defendant's” authorized agent “of the duty to comply with the terms 
of the policy pleaded as aforesaid,” meaning the terms of the policy set 
up in the pleas whereby defendant sought to conclude plaintiff’s right to 
recover because of his failure to produce the books and inventory, as 
well as his failure to preserve them from the hazards of fire. The material 
issues, aside from ineffectual cancellation, were contested in the evidence. 

The judgment should, in the writer’s opinion, be affirmed. 


Oe aan 


NATIONAL UNION FIRE INS. CO. OF PITTSBURGH, PA., v. 
WHITTED. (No. 228.) 
(Supreme Court of Arkansas. March 12, 1923.) 
248 Southwestern Reporter, 560. 
1. INSURANCE — EVIDENCE HELD SUFFICIENT TO GO TO 

JURY ON WAIVER OF PROOF OF LOSS. 

Evidence that immediately after fire plaintiff notified insurer’s local 
agent and its home office, and listed the household goods destroyed, showing 
the value of each item, and on request of the adjuster, who viewed the pre- 
mises shortly after the fire, furnished an itemized statement of the cost of 
rebuilding the house, held sufficient to go to the jury on question of waiver 
of proof of loss, the adjuster having made no objection to the form or 
manner in which proof of loss was presented. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Appeal from Circuit Court, Lee County; J. M. Jackson, Judge. 

Action by C. L. Whitted against the National Union Fire Insurance 
Company of Pittsburgh, Pa. From a judgment for the plaintiff, defendant 
appeals. Affirmed. 
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Prewitt, Semmes, of Memphis, Tenn., for appellant. 
Bogle & Sharp, of Brinkley, for appellee. 


Humpnureys, J. This is a suit to recover $3,000 on a fire insurance 
policy issued August 27, 1920, by appellant company to appellee, indemnify- 
ing him for a period of three years against loss by fire to his dwelling in 
the sum of $2,000, and to his household and kitchen furniture in the sum 
of $1,000. Appellant filed an answer denying liability. The cause pro- 
ceeded to a hearing upon the pleadings and testimony, at the conclusion of 
which each party asked a directed verdict. The court thereupon directed 
the jury to return a verdict in favor of appellee for $3,000, with interest 
at 6 per cent. from September 25, 1921, and a penalty of 12 per cent., which 
was done. The judgment was rendered in accordance with the verdict; 
from which an appeal has been duly prosecuted to this court. 

Appellant contends for a reversal of the judgment upon two grounds: 
First, the insufficiency of the evidence to go to the jury upon the waiver 
of the proof of loss: second, refusal of the court to permit questions as 
to the cost and date of the purchase of the several items of the personal 
property. 

[1] 1. On December 25, 1921, the house and furniture were com- 
pletely destroyed by fire. Appellee failed to furnish proof of the loss 
within 60 days after the fire, in the manner provided by the policy. The 
failure to do so was interposed by the appellant company as a defense to 
the suit. Appellee admitted that he did not file proof of loss, but claimed 
that the adjuster for the company waived the requirement. The record 
reflects that immediately after the fire appellee notified the local agent of 
appellant and W. B. Frith, cashier of the bank of Wheatley, of his loss, 
who in turn notified the company; that at the suggestion of Mr. Frith 
appellee made an itemized list of the personal property destroyed, in a small 
book, noting the value of each item, the total amounting to $2,257.88; that 
in response to the notice and within three weeks after the fire R. E. L. 
Turner, the adjuster of the company, viewed the place, in the absence of 
appellee, where the property was destroyed, and left a letter, requesting 
him to come to Memphis to discuss the question of settlement; that during 
the meeting in Memphis the adjuster asked him if he had an itemized list 
of the property, to which he replied that he did, and showed him the book 
containing the list theretofore prepared: that the adjuster said the com- 
pany could not be expected to pay the price of new goods for old, to which 
appellee responded that he did not expect it to do so, for the loss was 
three times as much as the property was insured for; that the adjuster 
then instructed appellee to furnish him with an itemized statement of what 
it would cost to rebuild the house, which was done, but made no further 
request concerning the list of personal property shown him. We think 
the conversation and conduct of the adjuster led appellee to believe that 
no further formality would be required concerning the proof of loss. A 
complete list of the personal property -destroyed was shown the adjuster, 
and no objection was made as to form and manner in which it was 
presented. Appellee was not asked to verify it by oath. In fact, he was 
led to believe it was satisfactory by the adjuster’s suggestion to make up 
an itemized statement of the cost necessary to rebuild the house. In ref- 
erence to the personal property appellee had done what he intended and 
thought was a satisfactory compliance with the requirements of his policy 
in respect to the proof of loss, and the adjuster should have notified him 
of any objection thereto. Silence on his part, under the circumstances, 
was calculated to mislead apnellee to his disadvantage. and constituted a 
waiver of additional proof of loss. Gould v. Dwellinghouse Ins. Co., 134 
Pa. 570, 19 Atl. 793, 19 Am. St. Rep. 717: Hartford Fire Ins. Co. v. Enoch, 
79 Ark. 475, 96 S. W. 393; Business Men’s Accident Ass’n v. Cowden, 
131 Ark. 419, 199 S, W. 108. : 


[2] 2. In answer to an interrogatory of counsel for appellant, on 
cross-examination, appellee made the following answer: 
“T could not tell the cost price of the articles on the list but the values 
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set down on the list are about the market values. I placed the value on 
the list. I cannot tell how old the majority of the property was, some of 
it was 20-odd years old.” 

After this information had been elicited, the same question, in substance, 
was repeated, and, over the objection of appellant, it was excluded by the 
court. In the exercise of a sound discretion, the court may prevent unneces- 
sary repetitions in taking testimony, and we are unable to say that the court’s 
discretion was abused in sustaining the objection to the second question 
touching the same subject-matter. 

No error appearing, the judgment is affirmed. 


——___—~ a 


FIREMEN’S INS. CO. v. HAYS er at. (No. 399.) 
(Supreme Court of Arkansas. May 21, 1923.) 
251 Southwestern Reporter, 360. 

1, INSURANCE — FACTS HELD SUFFICIENT TO ESTABLISH 
WAIVER OF FORMAL PROOF OF LOSS. 

Correspondence by an insurance company, through its agent, request- 
ing an estimate of the cost of replacing a building that had beer destroyed 
by fire and the receipt of such estimate and its delivery to an employed ad- 
juster, held sufficient to establish a waiver of a formal proof of loss re- 
quired by the policy. 

(For other cases, see Insurance, Dec. Dig. § 558[2].) 

2. INSURANCE — AUTHORIZING AGENT TO ISSUE POLICIES 
AND COLLECT PREMIUMS VESTS APPARENT AUTHOR- 
ITY TO WAIVE PROOF OF LOSSES. 

An insurance company, by vesting its agent with authority to issue 
policies and collect premiums, confers apparent authority to adjust losses 
and waive proof of losses. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 

3. INSURANCE—INSURER HAVING DEALT WITH MORTGAGEE 
OF INSURED PROPERTY IN ADJUSTING LOSS CANNOT 
THEREAFTER DENY LIABILITY BECAUSE PROOF NOT 
MADE BY INSURED. 


An insurance company having dealt with the mortgagee of property 
destroyed by fire as the party in interest cannot thereafter, in an action 
on the policy, avoid liability on the ground that the mortgagor, the one to 
whom the policy was in fact issued, had failed to make any proof of losses. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

4. INSURANCE — AGENT HELD TO HAVE WAIVED WARRAN- 

TIES IN POLICIES RELATING TO TITLE, CHARACTER, 

AND USE OF PROPERTY INSURED. 


Insurance agents possessing the power to issue policies and collect pre- 
miums may waive warranties in policies relating to the title, character, 
and occupation of the property insured by accepting applications for insur- 
ance, delivering the policies, and collecting the premiums thereon, and, 
where an agent at the time he received the application for a policy and col- 
lected the premium due on delivery knew that the building was constructed 
for a hall and used as such, the insurer was bound by such knowledge of 
its agent and could not thereafter avoid liability because the policy was in- 
tended to cover a dwelling house used for residential purposes. 

(Isr other cases, sce Insurance, Dec. Dig. § 389[1].) 

Appeal from Circuit Court, Cross County; W. W. Bandy, Judge. 

Action by Charles Hays and others against the Firemea’s Insurance 
Company. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Roscoe R. Lynn, of Little Rock, for appellant. 

Mann & Mann, of Forrest City, for appellees. 

Humpnreys, J. Appellees instituted suit against appellant in the cir- 
cuit court of Cross county to recover $600 and interest, the face value of a 
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fire insurance policy, and statutory penalty of $72 and a reasonable attorney’s 
fee. The policy was issued by appellant to appellee Charlie Hays, and con- 
tained a loss payable clause in favor of appellee Wilkinson & Carroll Cotton 
Company, as its interest may appear. Wilkinson & Carroll Cotton Company 
held a mortgage from Charlie Hays to the property. It was alleged that on 
or about April 1, 1921, during the life of the policy, the building was totally 
destroyed by fire; that appellee Charlie Hays was indebted to the Wilkinson 
& Carroll Cotton Company in the sum of $880 and interest secured by 
mortgage upon said property; that in addition to the right of recovery on 
the policy appellees were entitled to recover 12 per cent. penalty and a 
reasonable attorney’s fee. Appellant filed an answer denying any liability 
under the policy upon the grounds: First, that appellees failed to furnish 
proof of loss; second, that the building was insured as a dwelling when it 
was a hall; third, because the building was unoccupied and vacant prior to 
and at the time it burned, contrary to certain provisions in the policy. 


The cause was submitted upon the pleadings, testimony introduced by 
the parties, and instructions of the court, which resulted in a judgment 
against appellant for $600 and interest, and penalty of $72 and an attor- 
ney’s fee of $150, from which is this appeal. 

Appellant’s first insistence for reversal is that there was no waiver of 
failure to furnish proof of loss as required by the policy. The policy con- 
tained a provision requiring written proof of loss by the insured if the 
building should be injured or destroyed by fire. The loss clause specified 
what the written notice of loss should contain. The written notice com- 
plying with the loss clause was not given by either the insured or the 
mortgagee. Immediately after the fire the insured orally notified R. C. 
Dalton, the agent of appellant at Parkin, of the loss. The Mortgagee. 
Wilkinson & Carroll Cotton Company, heard of the fire and on April 1 
and 4, 1921, notified the East Arkansas Land & Abstract Company, of 
Wynne, Ark., of the loss and called its attention to the fact that the amount 
due on the policy was payable to it by special provision in the policy. The 
East Arkansas Land & Abstract Company was the agent of appellant with 
power to issue policies and collect premiums thereon. It issued the original 
and renewal policies to Hays on the property in question and delivered 
same to him through R. C. Dalton, who collected the premiums on both 
policies. When the land company received the letter of the cotton company 
notifying it of the fire, it replied claiming Hays had not paid the premiums 
on the policies, although pressed by them to do so. The letter contained 
the following suede 

“It will be necessary for some one to have a competent contractor to 
make an estimate of the cost of what it will take to rebuild the building, 
basing his figures on light material that was in the original building.” 

The cotton company immediately notified the land company that it had 
a receipt for the premium on the renewal policy signed by R. C. Dalton. 
On the 16th day of April, 1921, the land company informed the cotton 
company that its representative, N. B. Martin, had made two unsuccessful 
trips to Parkin to see Hays, for the purpose of obtaining necessary infor- 
mation to report the loss of appellant. Martin visited the premises, saw 
the ash pile, and made the following request of the cotton company: 

“If you have some estimate made showing the labor, material, etc., 
necessary to replace the building, also the date the fire occurred so that 
proper report can be made to the company, I will endeavor to place this 
in line for adjustment.” 

The cotton company mailed the land company an estimate by a good 
firm of building contractors showing the cost of labor, material, etc., 
necessary to replace the building, receipt of which estimate was duly ac- 
knowledged by the land company. The letter containing the acknowledge- 
ment also contained the following paragraph: 

“T have furnished the information to the adjuster, who has charge of 
this settlement. He was in Parkin last week, but at that time could find 
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no one that lived in the house at the time of the fire, or any one that 
could give any information.” 

Immediately after being notified of the fire the land company sent 
appellant a regular form of notice of loss and mailed a copy thereof to its 
state agent, R. M. Smith, who resided at Fayetteville. R. M. Smith em- 
ployed T. R. Smallwood, an independent adjuster residing at Little Rock, 
to visit Parkin and investigate the loss. He called at the office of the land 
company and examined all the correspondence between the cotton com- 
pany and the land company, and took possession of the estimate of labor, 
material, etc., necessary to replace the building, which had been furnished 
the land company by the cotton company. The adjuster spent a day at 
Parkin and visited the premises. He was unable to find Hays and made 
no effort to see the cotton company, and made no request of either for 
further information concerning the loss. 

[1-3] We think the correspondence led the mortgagee to believe that 
appellant would adjust the loss and make a settlement without the necessity 
of making formal proof of loss under the loss clause in the policy. Appel- 
lant, through its agent, requested an estimate of the cost of replacing the 
building, from the mortgagee, accepted and placed same in the hands of its 
employed adjuster. The agent had the authority to make the request for 
and receive the estimate, for it had power to issue policies and collect 
premiums. By vesting this authority in its agent, appellant conferred 
apparent authority upon said agent to adjust losses and waive proof of loss. 
Citizens’ Fire Ins. Co. v. Lord, 100 Ark. 212, 139 S. W. 1114; Concordia 
Fire Ins. Co. v. Mitchell, 122 Ark. 357, 183 S. W. 770; National Unicn 
Ins. Co. v. Crabtree, 151 Ark. 561, 237 S. W. 97. The facts in the instant 
case, responsive to the issue of waiver, bring it within the rule announced 
in Liv. & Lond. & Globe Ins. Co. v. Payton, 128 Ark. 528, 194 S. W. 503, 
In support of the rule and jts application reference is also made to National 
Union Fire Ins. Co. v. Whitted (Ark.) 248 S. W. 560. Appellant insists, 
however, that under the terms of the policy the mortgagee of the property 
was simply an appointee to receive the loss, and that its rights were depen- 
dent upon whether the insured, himself. made proof of the loss or was 
exempted therefrom by the conduct of appellant. It is unnecessary to 
determine the status of said mortgagee under the loss payable clause in the 
policy, for in the negotiations looking to settlement of the loss, appellant 
through its duly qualified agent, treated the mortgagee of the property as 
a party in interest. After attempting to adjust the,loss with the mortgagee, 
appellant cannot be heard to say said mortgagee was not a party to the 
contract, and that therefore the negotiations with it were of no effect. 

14] Appellant’s next insistence for reversal is that the policy covered 
loss by fire to a dwelling house only, and that the failure to occupy same 
for residential purposes avoided the policy by the express terms thereof, 
and that R. C. Dalton had no authority to waive warranty clauses relative 
to the occupation of the property as defined therein. The undisputed testi- 
mony showed that the building was constructed for a hall; that the upper 
part was leased to a lodge and the lower part was used for public gather- 
ings. Hays testified that he informed Dalton, when the first policy was 
written, that it was rented to and occupied by a lodge. R. C. Dalton, appel- 
lant’s licensed agent, resided in Parkin at the time the policies were written. 
He received the application for the policies, forwarded them, and when 
returned delivered them and collected the premiums for them. The undis- 
puted testimony showed that he was endowed with authority to do this. 
Appellant was bound by such information as Dalton received during his 
employment coticerning the character and occupation of the building. Capi- 
tal Ins. Co. v. Montgomery, 81 Ark. 508, 99 S. W. 687. This court is 
committed to the doctrine that agents possessing the authority Dalton had 
may waive warranties in policies relating to the title, character, and occu- 
pation of the property insured by accepting applications for insurance, 
delivering the policies, and collecting the premiums thereon. State Mutual 
Ins. Co. v. Latourette, 71 Ark. 242, 74 S. W. 300, 100 Am. St. Rep. 63; 
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Phoenix Ins. Co. v. Amusement Co., 63 Ark. 187, 37 S. W. 959; Phoenix 
Ins. Co. v. Flemming, 65 Ark. 64, 44 S. W. 464, 39 | A a 789, 67 Am. 
St. Rep. 900; Commercial Fire Ins. Co. v. Belk, 88 Ark. 507, 115 S. W. 
172; People’s Fire Ins. Ass’n v. Goyne, 79 Ark. 315, 96 S. W. 365, 16 L. R. 
A. (N. S.) 1180, 9 Ann. Cas. 373. The issue of fact as to whether R. C. 
Dalton, the licensed agent of appellant, knew that the building was a hali 
at the time the policy sued upon was issued, was submitted to the jury 
for determination by instructing them as follows: 

“If you find from the testimony that R. C. Dalton, at the time this 
policy was issued and delivered, knew that the property insured was not a 
dwelling, and that he received this information from the plaintiff, at the 
time the policy was requested, this knowledge is the knowledge of the 
company, and the provision in the policy that the building should be occupied 
as a dwelling is waived.” 

Appellant is therefore concluded by the adverse verdict of the jury 
upon that issue. That being so, the warranty clauses in the policy govern- 
ing vacancies and the character of occupation are eliminated under the doc- 
trine of waiver. In this view of the case it becomes unnecessary to discuss 
the alleged infirmities of the instructions given or the refusal of the court 
to give instructions bearing upon these questions. The instructions sub- 
mitting the issue of whether appellant waived written proof of loss were 
more favorable than appellant was entitled to. The court should have held 
as a matter of law that written proof of loss was waived under the undis- 

puted facts. In all other respects the issues were submitted to the jury 
ies proper instructions. 

No error appearing, the judgment is affirmed. 


(lp 


INDIANA LUMBERMEN’S MUT. INS. CO. v. MYERS STAVE & 


MFG. CO. (No. 286.) 
(Supreme Court of Arkansas. April 9, 1923.) 
250 Southwestern Reporter, 18. 

1. INSURANCE—STAVES IN DRYING KILN HELD NOT WITHIN 
EXCEPTION OF CLEAR SPACE CLAUSE, PERMITTING 
“TRANSPORTATION” ACROSS AND “LOADING AND UN- 
LOADING” WITHIN IT. 

Under lumber insurance policy providing for 200-foot clear space, but 
allowing “loading or unloading within or transportation of lumber across 
such clear space,” staves in a drying kiln between which and the mill and 
engine room there was not a 200-foot clear space, could not be considered 
covered as being in process of “transportation,” or being “loaded or un- 
loaded” across the clear space because of the fact that, when such staves 
were hauled to the dry kiln, they were unloaded onto two-wheel trucks and 
rolled into the kiln at one door, and when, sufficiently dry they were rolled 
out the other door on the trucks, and thence carried to the factory. 

(For other cases, see Insurance, Dec. Dig. § 317[2].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Loading ; Transport—Transportation. ) 

2. INSURANCE — STATUTE PENALIZING INSURANCE COM- 
PANY FOR FAILURE TO PAY HELD TO APPLY TO FOREIGN 
FIRE INSURANCE COMPANY DOING BUSINESS ON MU- 
TUAL PLAN. 

A foreign fire insurance company, doing business on the mutual plan, 
which has complied with the laws of the state, is liable for the penalty 
provided in Crawford & Moses’ Dig. § 6155, the same as other fire insur- 
ance companies. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

3. INSURANCE — ALLOWANCE OF $1,000 AS STATUTORY AT- 
TORNEY FEE ON $3,000 POLICY HELD EXCESSIVE. 

In an action on fire insurance policy for $3,000 an allowance of an at- 
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toiney’s fee of $1,000 under Crawford & Moses’ Dig. § 6155, was excessive, 
for in fixing such fees, allowance should not be made upon a contingent 
fee basis nor upon the basis of payment of more than one attorney or firm 
of attorneys. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Clay County; W. W. Bandy, Judge. 

Action by the Myers Stave & Manufacturing Company against the 
Indiana Lumbermen’s Mutual Insurance Company. Judgment for plaintiff, 
and defendant appeals. Reversed, and remanded for new trial. 

Oliver & Oliver, of Corning, for appellant. 

W. E. Spence, of Piggott, and Gautney & Dudley, of Jonesboro, for 
appellee. 

McCuttocu, C. J. This is an action on an insurance policy issued by 
appellant on staves, lumber, and other timber products situated at appellee's 
plant in the town of Piggott. The policy was in the sum of $3,000, and the 
proof shows that there was a total destruction of staves of the value of 
more than $5,000, situated in a dry kiln at appellee’s plant. There was a 
recovery below for the amount of the policy, also for the statutory penalty 
and attorney’s fees. Appellant defended on the ground that the property 
destroyed while in the dry kiln was not within the terms of the policy 
describing the property to be insured. The clause describing the property, 
or what is termed the “covering clause” of the policy, reads as follows: 


“On their stock of staves, lumber and all other timber products, includ- 
ing piling strips, foundation and covering boards, their own or others, 
whether held in trust or on commission or sold but not removed or for 
which they may be legally liable all while contained in sheds and yards 
on premises of the assured and/or leased ground situate on section 11, 
township 20, range 8, in the town of Piggott, Arkansas.” 

There was a succeeding clause in the policy reading as follows: 


“Warranted by the assured that a continuous clear space of 200 feet 
shall hereafter be maintained between the property hereby insured and any 
wood working or manufacturing establishment, forest or brush land, and 
that said space shall not be used for the handling or piling of lumber 
thereon for temporary purposes, tramways upon which lumber is not piled 
alone, being excepted; but this shall not be construed to prohibit loading 
or unloading within or transportation of lumber and timber products across 
such clear space, it being expressly understood and agreed by the assured 
that any violation of this warranty shall render this policy null and void.” 

It is undisputed that the dry kiln in which the burned staves were 
located was only 20 feet distant, from the mill and engine room. In other 
words, there was not maintained a clear space of 200 feet between the dry 
kiln and the manufacturing establishment as defined in the policy. 

The method followed in manufacturing rough timber into the finished 
product as staves is described.as follows: The timber is first cut into 
bolts and then hauled te the factory, and, after being equalized in the 
factory and cut into staves, they are hauled out and stacked on the yards 
for the purpose of drying, and after remaining there for from 60 days to 
a year, they are transported to the dry kiln and put there for further 
drying purposes before being finished. The drying process is conducted 
by the use of steam carried through the kiln by means of pipes running 
from the boiler in the engine room. When the staves are hauled to the 
dry kiln they are unloaded onto two-wheel trucks and rolled into the kiln 
at one door, and when sufficiently dry they are rolled out the other door 
on the trucks, and thence carried to the factory to be finished. 

[1] The parties differ radically as to the proper interpretation of the 
contract. Counsel for appellee contend that all the material and finished 
product anywhere in the sheds or on the yard were covered by the policy. 
This contention entirely ignores, we think, the warranty clause of the 
policy, which must be read in connection with the covering clause to reach 
the proper interpretation. The warranty concerning the maintenance of a 
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clear space between the property insured and the “wood working or manu- 
facturing establishment” clearly excludes from the covering clause all 
property thus situated, excent such as is being merely transported or 
loaded or unloaded in the manner indicated by the language of the excep- 
tion. 

The parties differ as to whether or not the exception concerning the 
property in transportation or being loaded or unloaded excludes it from 
the covering clause, so as not to come within the protection of the policy. 
But the burned property was not in transportation, nor was it being loaded 
or unloaded. It is clear, under the language of the policy, that property 
in process of being manufactured in the “wood working or manu facturing 
establishment” or situated within 200 feet of the establishment, or so situ- 
ated as not to leave a clear space of at least 200 feet between it and the 
establishment, except while in transportation or being loaded or unloaded 
in the manner indicated, was not covered by the policy. The intention was 
to permit material or finished product to be transported by tramway along 
the clear space provided for and to be transported across the space by 
tramway or otherwise, and loaded or unloaded without excluding it from 
the covering clause and without affecting the protection given under that 
clause for other property not situated within 200 feet of the mill. But, as 
before stated, this property does not fall within that exception, and, on the 
contrary, it is clearly within the terms of the warranty and is therefore 
excluded from the covering clause. Any other view of it would entirely 
ignore the warranty clause as one of the essential provisions of the policy 
and would do violence to the manifest intention of the parties in thus 
framing the contract. 

The verdict rendered by the jry was peremptorily directed by the 
court, and this direction was, we think, erroneous and contrary to what 
we find to be the proper interpretation of the contract. The error in giv- 
ing this instruction, therefore, calls for a reversal of the judgment. 

There is evidence in the case tending to show knowledge on the part 
of the company as to the situation of the property which was insured, but, 
as this feature of the case was not fully developed and the evidence may 
be different on another trial, we will not now undertake to determine the 
legal sufficiency of the evidence to make out a case of waiver by estoppel. 
The cause will be remanded for a new trial without an expression at this 
time concerning the sufficiency of the evidence on that issue. 

It is further contended that the court erred in rendering judgment for 
statutory penalty and attorney’s fees, and, in view of another trial of the 
case, we deem it proper to declare the law upon that question. 


[2] It is contended by counsel for appellant that the penalty statute 
(Crawford & Moses’ Digest, § 6155) does not apply to this kind of insur- 
ance. The undisputed evidence shows that appellant is not a stock com- 
pany in the sense of any investment stock, but it is a foreign insurance 
company doing business on the mutual plan, and has complied with the 
laws of Arkansas with reference to such companies doing business here. 
Counsel rely on the case of Knights of the Maccabees v. Anderson, 104 Ark. 
417, 148 S. W. 1016, exempting a fraternal company from the operation 
of the penalty statute. 

It will be observed that the penalty statute applies in the broadest 
terms to suits to recover for losses by “fire, life, health, or accident insur- 
ance,” but in the Anderson Case, supra, we held that fraternal benefit 
societies were exempt from that provision for the reason that the statute 
(Kirby’s Digest, § 4352, as amended by Act March 28, 1917; Crawford & 
Moses’ Digest, § 6068 et seq.) authorizing them to do business exempted 
them from the general operation of the insurance law, but the statute con- 
taining those exemptions related only to fraternal societies paying death 
benefits, and did not relate to fire insurance. It follows, therefore, that 
appellant company is liable for penalty under the same terms as other fire 
insurance companies are liable therefor. 

[3] The court allowed attorneys’ fee of $1,000, and in view of an- 
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other trial of the case we deem it proper to add that this allowance was 
excessive, for, in fixing attorneys’ fees under this statute, the allowance 
should not be made upon a contingent fee basis, nor upon the basis of the 
payment of more than one attorney or one firm of attorneys in the case. 
Mutual Life Ins. Co. v. Owen, 111 Ark. 554, 164 S. W. 720. 


[4] In remanding the cause for a new trial on the issue as to estoppel, 
we are aware of the fact that we are not in harmony with the decision of 
the Supreme Court of the United States, cited by counsel for appellant 
(Lumber Underwriters of New York v. Rife, 237 U. S. 605, 35 Sup. Ct. 
717, 59 L. Ed. 1140), where it was held that parol evidence is not admissible 
to establish a waiver of an express provision of a policy. This court has 
heretofore declined to accept the doctrine established by the decisions of 
the Supreme Court of the United States on this subject, and we adhere 
to our position on that subject. People’s Fire Insurance Ass’n v. Goyne, 
79 Ark, 315, 96 S. W. 365, 16 L. R. A. (N. S.) 1180, 9 Ann. Cas. 373. 

The judgment is therefore reversed, and the cause is remanded for a 
new trial. 


ee 


PROVIDENCE WASHINGTON INS. CO. v. GULINSON et At. 
(No. 10287.) 
(Supreme Court of Colorado. May 7, 1923.) 
215 Pacific Reporter, 154. 

1. INSURANCE—POWER OF TWO APPRAISERS TO MAKE AN 
AWARD OF FIRE LOSS HELD NOT TO JUSTIFY THEM IN 
IGNORING THIRD APPRAISER, BY FAILING TO NOTIFY 
HIM OF MEETING. 


A fire insurance policy provided that, on disagreement as to the amount 
of loss, it should be ascertained by two appraisers, insured and insurer each 
selecting one, the two so chosen to select an umpire, and that an award by 
two should determine the amount. The appraisers and umpire met once but 
did not agree, and afterwards one appraiser and the umpire met and made 
an award, without the presence of or notice to the third arbitrator. Held, 
that the privilege or power of two to make the award did not justify them 
in ignoring the third, and the fact that the three met several times and 
failed to agree did not justify their action. 

(For other cases, see Insurance, Dec. Dig. § 574[2].) 


2. ARBITRATION AND AWARD—ARBITRATORS CONSTITUTE 
A QUASI COURT, REQUIRING PRESENCE OF ALL OR NO- 
TICE IN MAKING AN AWARD. 


Arbitrators constitute a quasi court, and. while no formalities are nec- 
essary, yet some of their duties and responsibilities are similar, and, while 
appraisers are not referees, their duty of impartiality is the same, and that 
cannot be attained by awards without either the presence of all or notice to 
each of meetings to be held. 

(For other cases. see Arbitration and Award, Dec. Dig. § 32.) 

3. INSURANCE—AWARD OF APPRAISERS HELD ERRONEOUS 

AS MATHEMATICALLY IMPOSSIBLE. 

Award of one of two appraisers and the umpire selected by them as to 
the amount of a fire loss held erroneous, in that it was mathematically 
impossible. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 

4. INSURANCE—EVIDENCE OF VALUE OF BUILDING AT TIME 

OF FIRE HELD COMPETENT. 

A fire insurance policy provided that insurer shall not be liable beyond 
the actual cash value of the property at the time any loss occurs, and the 
damage shall be ascertained according to such actual value. Held, that evi- 
dence of value at the time of the fire loss was competent, and it was error 
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to exclude such evidence because at the time of the loss prices were “at the 
peak” and ‘‘temporarily high.” 

(For other cases, see Insurance. Dec. Dig. § 660.) 

Department 2. 

Error to District Court, City and County of Denver; Clarence J. Mor- 
ley, Judge. 

Action by C. Gulinson and another against the Providence Washington 
Insurance Company. Judgment for plaintiffs, and defendant brings error. 
Reversed, and remanded for new trial. 

Sylvester G. Williams, of Denver, for plaintiff in error. 

H. W. Spangler and Philip Hornbein, both of Denver, for defendants 
in error. 


Denison, J. Gulinson et al. had judgment against the plaintiff in error 
for $3,000, the full amount of a fire insurance policv. The company claims 
there should have been a deduction by virtue of the familiar 80 per cent. 
clause, and brings error. 

The said clause is as follows: 

“In consideration of the rate at and form under which this policy is 
written, it is expressly stipulated and made a condition of this contract 
that this company shall be held liable for no greater proportion of any loss 
than the amount hereby insured bears to eighty per cent. of the actual cash 
value of the property described herein at the time when such loss shall 
happen.” 

The purpose of the clause is to compel insurance up to 80 per cent. 
and so prevent full recovery of partial losses on payment of small premi- 
ums, and thus to enable the insurer to carry the insurance at a lower rate. 

The policy also contained the following clauses: 


“This company shall not be liable beyond the actual cash value of the 
property at the time any loss or damage occurs and the loss or damage 
shall be ascertained or estimated according to such actual cash value with 
proper deduction for depreciation, however caused, . . . said ascer- 
tainment or estimate shall be made by the insured and this company, or 
if they differ, then by appraisers, as hereinafter provided. 

“In the event of disagreement as to the amount of loss, the same shall 
as above provided be ascertained by two competent and dis-interested ap- 
praisers, the insured and this company each selecting one and the two so 
chosen shall first select a competent and disinterested umpire. The ap- 
praisers together shall then estimate and appraise the loss stating separately 
sound value and damage, and, failing to agree, shall submit their differences 
to the umpire, and the award in writing of any two shall determine the 
amount of such loss, . . . and the loss shall not become payable until 
sixty days after . . . an award by appraisers when appraisal has been 
required.” 

After the fire the parties entered into a written agreement appointing 
one Klatzkin, named by Gulinson, and one Lehr, named by the company, to— 
“appraise and ascertain the sound value of and the loss upon the property 
damaged and destroyed. . . . Provided, . . . that the said ap- 
praisers shall first select a competent and disinterested umpire who shall 
act with them in matters of difference only. The award of any two of 
them, made in writing, in accordance with this agreement shall be binding 
upon both parties to this agreement as to the amount of such loss. . mn 

And further: 


ie That in determining the sound value and the loss or damage 
upon the property hereinbefore mentioned, the said appraisers are to make 
an estimate of the actual cash cost of replacing or repairing the same, or 
the actual cash value thereof, at and immediately preceding the time of the 
fire; and in case of depreciation of the property from use, age, condition, 
location or otherwise, a proper deduction shall be made therefor.” 

The insured building was damaged by fire, the parties could not agree 
on the amount of the loss, and Klatzkin and Lehr could not agree. Before 
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or after their failure to agree they chose one Judelovitz to act as umpire. 
The three visited the property together. Judelovitz and Lehr agreed on 
the sum of $3,016, but Judelovitz regarded that as the damage and Lehr 
as cost of repairs. They could not agree on the cost of constructing the 
building. Judelovitz fixed it at $7,800, and Lehr, it is claimed, at about 
$20,000. Neither could they agree as to the amount of depreciation, nor, 
of course, upon the sound value. They separated without agreement or 
conclusion, and the three never met again. After that Klatzkin, Judelovitz, 
Gulinson, and his attorney, without notice to Lehr, met in the attorney’s 
office. December 23, 1920, Klatzkin and Judelovitz met there again with- 
out Gulinson and without notice to Lehr. An appraisal and award was 
agreed upon and signed by Klatzkin and Judelovitz. Lehr was then notified 
to come and sign it, but he refused. He was not notified of any meeting 
for considering the award, and the on y meeting he attended was the visit 
of the three to the property. 

The court held this to be a valid award, and error is assigned thereon. 
The first attack on the award is that it was made without the presence of 
or notice to the arbitrator Lehr. Defendant in error claims he refused 
to come, but we find no evidence that he did so until some time after the 
award had been signed. There is evidence that he refused to meet his 
coappraisers. No one but himself, however, says when, and he says it was 
after the award was signed. The question then is whether an award by 
two, without notice to the third, made after one meeting of the three 
without agreement, is valid. 

[1] Natural justice requires that every arbitrator or appraiser should 
be present or have notice when the award-is made. The privilege or power 
in two to make an award does not justify them in ignoring the third (Hills 
v. Home Ins. Co., 129 Mass, 345; Schmitt Bros. v. Boston Ins. Co., 82 
App. Div. 234, 81 N. Y. Supp. 767), and the fact that the three met several 
times and failed to agree does not justify such action (Schmitt Bros. v. 
Boston Ins. Co., supra). The defendant in error cites Am. Steel Co. v. 
German-American Fire Ins. Co., 187 Fed. 730, 733, 109 C. C. A. 478, but 
the notice there referred to is not notice to the third arbitrator but to one 
of the parties. 

The gathering of Judelovitz, Klatzkin, Gulinson, and his attorney at 
the attorney’s office and the subsequent attendance there at the attorney’s 
request of Judelovitz and Klatzkin, the making up of the award there 
with no one to represent the defendant, was not an unquestionable proceed- 
ing. While no improper conduct is shown there, yet, taken with all the 
other matters in the case, it casts suspicion upon the award, and with the 
lack of notice to the third arbitrator makes it impossible to affirm the 
judgment. 

[2] Arbitrators constitute a quasi court, and while no formalities are 
necessary, yet some of their duties and responsibilities are similar. If two 
of these referees should meet with the attorney for one side, without notice 
to the third or to the other side, and without its representation, and make 
up their report, we do not think that the court would be likely to approve 
it. Appraisers are not referees, but their duty of impartiality is the same, 
and we do not think that can be attained by awards without either the 
presence of all or notice to each. 

[3] Besides the above there are other defects. The award seems 
mathematically impossible. 

The policy and contract of appointment require the appraisers to ascer- 
tain the sound value of the whole building by estimating the cost of con- 
structing it at the time of the fire and deducting therefrom depreciation, 
and to ascertain the loss or damage by estimating the cost of repair and 
deducting the depreciation. 

Judelovitz testified that he estimated the cost of constructing the whole 
building at the time of the fire at $7,800, and allowed 50 per cent. for de- 
preciation, and reached as a result the-sound value of $3,726. This reduc- 
tion is over 52 per cent., the umpire based his depreciation of 50 per cent. 
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on the age of the building as 40 years, ignorant of the fact that it had been 
enlarged and repaired within 10 years so that part of it was but 10 years 
old. The sound value $3,726 is just low enough to give the insured the 
full amount of his policy, and Judelovitz says he agreed with Lehr’s esti- 
mate of damage, $3,016, while Lehr says that that was his estimate of cost 
of repairs; but, setting these matters aside, let us examine these findings. 

Three thousand and sixteen dollars is about 80 per cent. of $3,726. If 
$3,016 was the cost of repairs, it should have been reduced for deprecia- 
tion at something like the same rate as the cost of the whole reconstruc- 
tion—50 per cent. This would make the damage $1,508, or at least much 
below $3,000. If, on the other hand, $3,016 is the damage, the cost of 
repair, having been reduced for depreciation say 50 per cent., must origi- 
nally have been $6,032, over 40 per cent. more than the sound value of the 
whole, i. e., the cost of restoring 80 per cent. of the building is 40 per cent. 
more than the whole building is worth. The actual cost of repairs was 
$3,217. If the difference between that and the awarded damage, $201, be 
regarded as allowance for depreciation, it is at a rate grossly at variance 
with the 50 per cent. depreciation allowed for sound value. While the 
respective rates need not, perhaps, have been exactlv the same, yet they 
could not be greatly different. Here is gross mistake. 5 C.J. 156. 

[4], For the defendant, one Brown, an experienced builder, testified 
that the cost of reconstruction would be $14,749.13. Lehr and one Dunn, 
both experienced builders, testified to about the same amounts or greater. 
The court thought these estimates were not a fair valuation of the building, 
because “values of real property . . . were practically at the peak of 
high values at that time.” That the valuation should not be based “upon 
temporarily inflated values,” and such valuation was not just or “compe- 
tent under this policy of insurance.” The court thus cast aside, as incom- 
petent, testimony of the value at the time of the fire, not because it did not 
state the value at that time, but because it did. It was held that, while the 
policy required the valuation to be as of the time of the fire, yet, because 
the value was “at the peak,” “temporarily high’ at that time, that that 
value was incompetent, and so the testimony was disregarded. This is 
obviously wrong and two or three considerations show it to be so perhaps 
yet more clearly. Suppose the property had been heavily insured, could 
the insurer say he would not pay the value at the time of the loss because 
it was temporarily inflated? Then again: How could the court know that 
the value was inflated or “temporary,” that is, that it would decrease and 
how much? Can it take judicial notice of future events? Subsequent events 
have proved that the value was not all temporary. No! Contracts should 
be enforced as they are made (German Ins. Co. v. Hayden, 21 Colo. 127, 
135, 40 Pac. 453, 52 Am. St. Rep. 206), and in the present case the court’s 
theory defeats the purpose of the 80 per cent. clause. 

The judgment is reversed. and the cause remanded for a new trial. 


Teller, C. J., and Whitford, J., concur. 


Eee 


COMMONWEALTH INS. CO. OF NEW YORK v. SOLOMAN. 
(Supreme Court of Delaware. Jan. 16, 1923.) 
119 Atlantic Reporter, 850. 

3. INSURANCE—INSTRUCTION THAT, !F ADJUSTER AGREED 
TO PAY PROPERTY OWNER’S CLAIM FOR LOSS. COMPANY 
WAS BOUND THEREBY, HELD CORRECT; “ADJUST A 
LOSS.” 

Under Rev. Code 1915, § 599. providing that nothing shall prevent an 
insurance company from adjusting a loss by replacing the property de- 
stroyed, using the term “adjusting a loss” as broad enough to settle lia- 
bility, in an action by a property owner against an insurance company on 
en agreement of settlement made for the insurance company by an adjuster 
employed by an adjustment bureau, an instruction that. if the adjuster was 
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authorized to adjust the loss, and agreed on a compromise sum to pay the 

property owner’s claim, the insurance company would be bound to pay the 

amount agreed upon in absence of fraud or mistake, was proper. 

(For other cases, see Insurance, Dec. Dig. § 566.) 

4. INSURANCE — ADJUSTER’S FIXING AMOUNT OF DAMAGE 
DONE BY FIRE DOES NOT RAISE IMPLIED PROMISE OF 
COMPANY TO PAY. 

If an insurance adjuster meets with the assured, and fixes the amount 
of damages done by fire, that fact alone does not raise an implied promise 
to pay. 

(For other cases, see Insurance, Dec. Dig. § 566.) 

5. INSURANCE—AGREEMENT BY ADJUSTER WITH INSURED 
AS TO DAMAGE DOES NOT PREVENT COMPANY FROM 
CONTESTING LIABILITY. 

Where an insurance adjuster does nothing more than agree with the 
assured upon the sound value and extent of damage, though the company 
could ot repudiate the items agreed upon, it can contest its liability to pay. 

(For other cases, see Insurance, Dec. Dig. § 566.) 

6. INSURANCE—DENIAL OF LIABILITY BY ADJUSTER WAIVES 
FILING PROOFS OF LOSS. 

A denial of liability under an insurance policy by an adjuster consti- 
tutes a waiver of policy provisions requiring the insured to file proofs of 
loss. 

(For other cases. see Insurance, Dec. Dig. § 559[1].) 

7. INSURANCE — AGREEMENT OF SETTLEMENT OF LOSS 
NEED NOT BE IN WRITING TO BE ACTIONABLE. 

In order to be the basis of an action, an agreement of settlement for 
loss need not be in writing, regardless of the requirement in a standard 
policy contract that such agreement should be in writing. since the action 
is not on the policy, but on the agreement of settlement. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Error to Superior Court, New Castle County. 

Action by More Soloman, trading as the Champion Auto Company, 
against the Commonwealth ‘Insurance Company of New York. From a 
judgment for plaintiff, defendant brings error. Affirmed. 

Affirming judgment 117 Atl. 126. 

Wolcott, Ch., and Rice, Harrington and Richards, JJ., sitting- 

Ward, Gray & Neary, of Wilmington, and Leo Levy, of New York 
City, for plaintiff in error. 

Daniel O. Hastings and Clarence A. Southerland, both of Wilmington, 
for defendant in error. 

Defendant below issued to the plaintiff below two policies of insurance 
covering certain goods, chattels and fixtures, in the total amount of 
$9,700.00. Thereafter, the goods, chattels and fixtures so insured were 
destroyed by fire. The plaintiff below made claims under the policies for 
payment of the full sum of $9,700.00 as due thereunder, and the defendant 
below denied its liability to pay the same. The declaration alleges that after 
the fire the defendant below, in consideration that the plaintiff below would 
abandon a portion of the claim and release the defendant below from all 
liability on its policies, promised and agreed te pay the plaintiff below the 
sum of $6,835.64 in full settlement of the claim. 

The action was brought, not on the policies of insurance, but on the 
agreement of settlement alleged to have been made between the parties. 

Plaintiff below undertook to show that the alleged agreement was made 
and entered into on behalf of the defendant below by an adjuster sent by 
it to the locality for the purpose of adjusting the loss, with authority 
sufficiently broad to embrace the making of such an agreement as that sued 
on. Defendant below denied first, that the adjuster ever made the agree- 
ment declared upon, and second, if he did, the agreement was not binding 
on the defendant below because the adjuster had no authority to make such 
an agreement on its behalf. 








Fire] Commonwealth Ins. Co. of N. Y. v. Soloman. 1215 


Woxcott, Chancellor, delivering the opinion of the court: 

The propositions of law advanced by the plaintiff in error are as 
follows: 

1. The finding of the jury that an agreement of settlement was made 
between the insurer and the insured is against the weight of the evidence. 

2. It was error to admit the testimony of the witness Monrose to prove 
what his agency was without preceding this by some other proof of the 
alleged agency. 

3. There is no evidence to support a finding of the jury that the ad- 
juster had authority to make the agreement alleged to have been made. 

4. An adjuster of fire losses designated to adjust a particular loss, in 
the absence of express authority, has no authority to settle the claim finally 
and to promise on behalf of the insurer to pay such loss. 

[1] 1. As to the first point, it is clear that it is not well taken. If 
there was evidence sufficient to sustain the finding of the jury, it is not for 
this court to assume the function of weighing it in order to ascertain its 
comparative value as against other evidence to the contrary. That is typi- 
cally a function for the jury, and it would be highly improper for us to 
review the manner in which the jury performed it. 

[2] 2. The witness Monrose was the manager of the General Ad- 
justment Bureau, at Philadelphia. The business of the bureau was that of 
adjusting fire losses. This bureau was engaged by the plaintiff in error to 
act as its agent in adjusting the loss involved in this suit. Monrose was its 
manager and it was entirely proper to admit his testimony upon the question 
of the scope of the agents authority. The contention of the plaintiff in 
error comes down to this, that an agent cannot testify as to the extent of 
his agency until after it has been proved in some other way. Oldham v. 
Cooper et al., 5 Del., Ch. 151, is cited in support of this proposition, but 
does not sustain it. All that case decides is that agency cannot be proved 
by the declarations of the alleged agent. It does not hold, nor does the 
case of Phleger v. Ivins et al., 5 Har: 118, to which we are also referred, 
hold, that an alleged agent cannot be permitted to testify concerning the 
nature and extent of his employment, unless the agency is first shown by 
some other proof. We venture to say that no case can be found anywhere 
which so holds. 

3. We have very carefully gone over the evidence and, though there 
is conflict therein, yet we find ample to justify the jury in believing that the 
insurer, plaintiff in error, expressly conferred upon the adjusting agent full 
power to make the agreement sued upon. 

[3] 4. This point presents the only serious question in the case. 
While there is evidence in the record justifying the belief that the adjuster 
in this case had specific and express authority to settle the loss, yet a por- 
tion of the charge to the jury seems to have been predicated on the assump- 
tion that if the adjuster was empowered to make settlement, his authoriza- 
tion to that end was to be found only in his general authority to adjust the 
loss. That portion of the charge to which we refer, and to which exception 
is taken, is as follows: 

“On the question of the adjuster’s power, under his authority to adjust 
a loss, we will say that agency cannot be presumed; it must always be 
proved by the party relying on it, but it may be proved in various ways. 
The power of an admitted agent to do a particular thing may, in some 
cases, be shown by the nature of the business in which he is admittedly 
engaged. An insurance adjuster employed by an insurance company to adjust 
a particular loss has certain powers in connection with that business which 
seem to be reasonably well-defined in many adjudicated cases. 

“In the case of Illinois Mutual Fire Ins. Co. v. Archdeacon et al., 82 
Ill. 236, 25 Am, Rep. 313, the court said: ‘Where a loss has occurred, and 
the insured and the company meet and settle, and agree upon the amount of 
the loss, which is then endorsed on the policy, the very nature of the 
transaction would seem to imply that the adjustment should be final and 
binding, unless fraud or mistake has occurred.’ The amount of the loss in 
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that case was endorsed upon the policy by the adjuster. The court further 
said: . . . ‘The only difference between the case cited and this one, is: 
In the former, a promise to pay the loss as adjusted was proven, while 
here none was shown; but that cannot affect the principle involved, as the 
law will imply a promise to pay.’ In that case the amount of the loss was 
in writing, and endorsed on the policy by the adjuster; but we think it is 
not essential that the agreement be endorsed on the policy or that it be in 
writing. It is essential, however, that there shall be a clear and binding 
agreement between the insurer and insured. 

“As a result of an examination of the authorities on the subject, we 
take this to be the law: When an insurance adjuster is employed and 
directed by the insured to adjust a loss in a particular case, and in the 
performance of that duty agrees with the insured on the sound value of the 
property destroyed, the monetary loss of the insured and the pecuniary 
liability of the insurer, and also definite'y and finallv agrees with the in- 
sured on a compromise settlement of his claim at a certain sum owing from 
the insurer to the insured, and nothing further remains to be done by the 
insured and nothing further is to be done on the part of the company except 
to pay over the balance which has been agreed upon, the adjustment is final 
and binding on the insurer, unless fraud or mistake has occurred. 

“And so we say, if you believe from the preponderance of the testimony 
that the defendant, acting through its own adjuster, who was authorized 
and directed by the defendant to adjust the plaintitt’s loss, agreed with the 
plaintiff on the sound value of the property destroyed, the plaintiff's mone- 
tary loss, and defendant’s pecuniary liability, and also definitely and finally 
agreed with the plaintiff on a certain sum owing from the defendant to the 
plaintiff in compromise settlement of plaintiff’s claim, the defendant is bound 
to pay such sum, if there is no fraud or mistake shown, and nothing re- 
mains to be done bv the parties except the payment and acceptance of the 
amount agreed upon.” 

For the plaintiff in error it is contended that it was error to so charge, 
because authority to “adjust a loss” does not, as a matter of law, embrace 
within its scope authority to agree to settle it. The plaintiff in error con- 
tends that all the adjuster could do as a matter of law under his authority 
to “adjust a loss,” would be to ascertain the sound value of the property 
and the extent of the damage; and that he could not bind the company to 
an agreement to pav a compromise sum in settlement. 

The policies issued to the defendant in error are standard fire policies. 
They nowhere make reference to an adjuster, or to adjusting the loss. 
These terms “adjuster” and “adjust a loss” are very familiarly used in 
insurance terminology, but they are undefined by the standard policy con- 
tract. 

When, therefore, in the above quoted language to the jury, reference 
is made to an insurance adjuster and to adjusting a loss, the meaning to be 
gathered from what was said is to be deduced not from the terms of the 
policy-contract between the parties, but from the sense in which the words 
are ordinarily used in common parlance. 

It, therefore, an agent is given authority “to adjust a loss,” to what 
extent may his authority couched in such language go? The Chief Justice 
in his charge to the jury assumed that the agent’s authority so phrased 
would embrace within its scope power to bind the principal to an agreed 
settlement. We do not think it was erroneous to charge the jury on that 
assumption. Cases may be found where the view appears to be taken that 
an adjuster’s authority to adjust a loss is confined solely to ascertaining 
the amount of loss, and that, if he undertakes to settle by promising payment 
of an agreed sum, some authority, other than that which inheres in the 
power to adjust, must be shown before the company can be bound. Such 
a case seems to be Bond v. National Fire Ins. Co., 77 W. Va. 736, 88 S. E. 
389, to which we are referred by the plaintiff in error. In that case the 
facts were that the only proof as to the authority of the adjuster was what 
was said by the adjuster himself, who testified that his authority was to 








Fire] Commonwealth Ins. Co. of N. Y. v. Soloman. 1217 


ascertain the loss and damages and the sound value of the property, and 
that he had: no authority to settle. This being the state of the proof, the 
Supreme Court of West Virginia held that it was error to charge the jury 
that, if they believed from the evidence that plaintiff's and defendant’s ad- 
justers met to adjust the loss and that they. did adjust it at a named sum 
and that defendant promised to pay it, then they must find for the plaintiff. 
The only evidence of a promise to pay was that the adjuster had so prom- 
ised. This case, therefore, in its facts does not involve a definition of the 
scope of the power of an agent who is authorized “to adjust a loss.” While 
the language of the court in discussing the question before it does contain 
expressions which appear to support the contentions of the plaintiff in error, 
yet upon analysis it will be found that the facts of the case strip such 
language of decisional value, so far at least as their general application is 
concerned. 

In this same connection counsel for plaintiff in error refer to Searle v. 
Dwelling House Ins. Co., 152 Mass. 263, 25 N. E. 290. But we do not con- 
ceive this case to be an authority upon the proposition for which it is cited: 
The court in that case did say that the special adjuster “cannot be consid- 
ered a general agent for the purpose of finally settling losses.” The evi- 
dence showed that the special agent was directed to report back to the 
president of the company, which circumstance might be taken to negative 
any authority to effect a settlement. But upon this we express no opinion. 
Clearly that case is not an authority upon the question of what may be 
done by an adjuster in the exercise of a power “to adjust a loss,” for what 
was indicated in that connection will, upon a careful reading of the case, 
appear to be dictum. 

[4] Plaintiff in error also cited Willoughby et al. v. St. Paul German 
Ins. Co., 68 Minn. 373, 71 N. W. 272. In that case the distinction between 
adjusting the amount of damage done by the fire and the sum for which 
the company is liable is pointed out. The case holds that, if the adjuster 
meets with the assured and fixes the amount of the damage done by the fire, 
that fact alone does not raise an implied promise to pay. We find ourselves 
in entire accord with that view. What the Minnesota court would have 
said if the agent had been shown to have been authorized to adjust the loss 
and in the exercise of that power had assumed to expressly promise on 
behalf of the company to pay an agreed sum the reported case, of course, 
does not disclose, the facts not calling for an opinion on such a question, 
3ut the manner of charging the jury in the case at bar does present just 
such a question in this court, and the Minnesota case can therefore be of no 
value as an authority in answering it. 

While the plaintiff in error cites us to other cases in support of its 
contention that an agent authorized to adjust a loss has no authority to 
agree to a final settlement on behalf of his principal, we make no reference 
to them, because upon examination we consider that they are of no particular 
value or significance in connection with the point now under discussion. 

If an insurance company sends its adjusting agent to visit the assured 
after a fire and holds out that agent to the assured as an agent possessed 
with power in its behalf to adjust the loss which the assured has suffered, 
we can see no reason why the insured should not very properly assume 
that such adjusting agent is armed with full power to settle the loss and 
bind his principal to a performance of the terms of the settlement. Cer- 
tainly the ordinary man would understand such to be the meaning of the 
expression “to adjust the loss.” Dictionaries of accepted authority give 
definitions of the word “adjust” entirely harmonious with what we conceive 
to be the popular understanding of the word. If an insurance adjuster 
comes as an agent duly accredited to adjust a loss, we regard it as highly 
unreasonable that the insuring company should be permitted to later say 
that the authority which its adjuster had was more limited than the words 
expressing it would naturally indicate, and that when he was given power 
to adjust the loss he was authorized not in any event to settle it, but at the 
most only to appraise its extent, measured in dollars, This, we say, would 
Vol, LXI. 
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be highly unreasonable. If the insurance company does not wish its ad- 
juster to possess the full authority which power “to adjust a loss” would 
naturally indicate, it can very easily protect itself by informing the assured 
to what extent the adjuster’s authority goes. If it does not do so, but 
sends the adjuster to the insured with authority to adjust the loss, then it 
is bound to the full extent that the natural purport of hte language describ- 
ing the agent’s authority would indicate. If the adjuster, in that state of 
facts, goes so far as to settle the liability and agree to its payment, his 
principal is bound by his acts. 

{5] If the adjuster, however, does nothing more than agree with the 
assured upon the sound value and the extent of damage, of course the com- 
pany, though it could not repudiate the items thus agreed upon, would 
nevertheless, in such event, be free to contest the fact of its liability to 
pay. But where the adjuster, possessing the authority to adjust the loss, 
goes a step further than this and agrees upon a settlement which fixes the 
company’s liability, then the whole matter is concluded, unless fraud or 
mistake has occurred Any other rule would place the insured at a great 
disadvantage, and be fraught with possibilities of great injustice. 

[6] We take it to be well settled that if an adjuster denies liability 
under the policy his act in so doing constitutes a waiver of the policy 
provisions requiring the insured to file proofs of loss. Among the cases 
cited infra, some will be found so holding. If such be the rule, that js if 
an agent sent to adjust the loss can within the scope of his authority visit 
upon his principal all the consequences that flow from a denial of liability, 
we find it difficult to see why he cannot visit upon his principal all the con- 
sequences that flow from an admission of liability. 

We refer to the following cases as expressing views in harmony with 
what we have hereinbefore said upon this branch of the case. While no 
case is found in which the question we are here discussing has arisen in 
just the way it has in this case, yet the following cases in their discussions 
of the problems involved in them state views which in principle sustain the 
views herein expressed: Flaherty v. Continental Ins. Co., 20 App. Div. 
275, 46 N. Y. Supp. 934; Miller v. Consolidated P. & F. M. Ins. Co., 113 
Iowa, 211, 84 N. W. 1049; Lancashire, etc., Ins. Co. v. Barnard, 111 Fed. 
702, 49 C. C. A. 559; Wilms v. New Hampshire Fire Ins. Co., 194 Mich. 656, 
161 N. W. 940; Slater v. Capital Ins. Co., 89 Iowa, 628, 57 N. W. 422, 23 
L. R. A. 181; California Ins. Co. v. Gracey, 15 Colo. 70, 24 Pac. 577, 22 Am. 
St. Rep. 376; McCollum v. Liverpool, etc., Ins. Co., 67 Mo. App. 66; 
Wagner et al. v. Dwelling House Ins. Co., 143 Pa. 328, 22 Atl. 885. 

The valued policy law of this state, Rev. Code 1915, § 599 (section 
28), provides inter alia that “nothing herein contained shall, in case of 
loss, prevent the company insuring from adjusting the loss by replacing 
the property destroyed.” We refer to this language of the statute solely 
for the purpose of pointing out that the General Assembiy of the State 
manifestly understands that “adjusting the loss” is a phrase which extends 
beyond the idea of simply calculating the damage, as contended for by 
plaintiff in error, and is sufficiently broad in scope to embrace the idea of 
settling the liability. 

The court below, therefore, in its charge to the jury, spoke not alone in 
harmony with the well accepted meaning which ordinary usage attributes 
to the words “adjusting a loss,” but as well also in harmony with the sense 
in which the lawmaking body of the State has used them in legislating 
upon an important phase of fire insurance law. 

It is further objected that there was no evidence on which to predicate 
that portion of the above quoted excerpt from the charge reading as follows: 

“And nothing further remains to be done on the part of the company, 
except to pay over the balance which has been agreed upon, the adjustment 
is fina) and binding on the insurer, unless fraud or mistake has occurred.” 

We cannot agree to this contention. While there is no express or 
direct evidence upon which this language of the charge could be fitted, 
yet, accepting as true all the testimony of the witnesses for the plaintiff 
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below, its reasonable inferences and implications are such as to make the 
quoted language entirely pertinent to the evidence. 

The defendant in error contends that even if the court erred in instruct- 
ing the jury uppn the assumption that power to adjust carries power to 
settle the loss, yet the error was harmless because it was cured by other 
portions of the charge. Entertaining the view that the charge is not erron- 
eous, we are not, of course, called upon to discuss this contention. 

[7] No question is made concerning the right of the insured to bring 
suit on the agreement to settle instead of on the policy. But it is con- 
tended that such agreement, in order to be binding, must be in writing under 
the provisions of the standard policy contract, such as was issued in this 
case. We fail to find anywhere in the record any exception which justified 
this court in considering this contention. What we might say with respect 
to it is, therefore, gratuitous. We do not, however, hesitate to say that we 
see no merit in it, for the reason that the action is not on the policy, but 
on the separate agreement of compromise. 

The judgment of the court below will be affirmed. 


> 


HARTFORD FIRE INS. CO. v. DAVIS, Director GENERAL. 
(No. 13246.) 
(Court of Appeals of Georgia, Division No. 2. March 3, 1923.) 
116 Southeastern Reporter, 647. 
(Syllabus by the Court.) 

1. INSURANCE — INSURER MAY TAKE ASSIGNMENT OF IN- 
SURED’S RIGHT OF ACTION FOR DESTRUCTION OF PROP- 
ERTY. 

Where property which is actually covered by a policy of fire insur- 
ance is destroyed, the insurer, when settling with the insured for the loss, 
may, as a consideration for the settlement, take an assignment of the in- 
sured’s right of action in tort against another for the destruction of the 
property, thereby subrogating itself to the right of the insured to recover 
for the loss of the property. 

(For other cases, see Insurance. Dec. Dig. § 607.) 

(Additional Syllabus by Editorial Staff.) 

4. INSURANCE—ASSIGNMENT HELD TO COVER RIGHT OF AC- 
TION FOR DESTRUCTION OF COTTON WHILE ON GIN 
PLATFORM. 

Assignment to insurer of right of action for destruction of cotton 
while contained in gin company’s warehouse, to which was attached copy 
of policy covering the cotton while in any warehouse, street, or platform, 
held assignment of right of action for destruction of the cotton while on 
gin company’s platform. 

(For other cases, see Insurance. Dec. Dig. § 607.) 

Error from City Court of Zebulon; E. F. Dupree, Judge. 

Action by the Hartford Fire Insurance Company against J. C. Davis. 
Director General. Judgment for defendant on demurrer, and _ plaintiff 
brings error. Reversed. 

Cumming & Maddox, of Griffin. for plaintiff in error. 

Battle & Arnold, of Columbus, for defendant in error. 


STEPHENS, J. [1, 4] 1. An assignment which describes the right. of 
action assigned as a claim in a named amount which the assignor has 
against some indefinite person or corporation for causing on a named date 
the destruction by fire, by sparks from a locomotive engine, of “cotton in 
bales while contained in Williamson Gin & Warehouse Company’s concrete 
warehouse, Williamson, Ga.,” which had been insured in a named amount 
under a contract of insurance between the assignee (an insurance company) 
and the assignor under a policy of a certain number, a copy of which 
insurance policy is attached to the assignment, and in which the cotton is 
described as “cotton in bales . . while contained in Williamson Gin 
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‘&-Warehouse Company’s concrete warehouse, Williamson, Ga.,” which policy 
contains an indorsement thereon reciting that “this policy is hereby changed 
to cover cotton in any warehouse, street, or platform in Williamson, Ga.,” 
and which assignment recites that it was assigned by the assignor to the 
assignee in consideration of the settlement of a claim for loss by fire which 
the assignor had against the assignee arising under the policy, is an assign- 
ment of the assignor’s right of action for the destruction in the manner 
indicated in the assignment of cotton while located on a platform anywhere 
in Williamson, Ga., as. covered by the policy of insurance. Since the policy 
of insurance covers cotton so located on a platform, the assignment amounts 
to an agreement by which the assignee insurance company is, in considera- 
tion of having paid a claim to the insured arising under the policy, subro- 
gated to the rights of the insured: to collect against a tort-feasor for the 
destruction of the property by fire against which he is insured. 

{51 A petition by the assignee as plaintiff in a suit against, a certain 
railroad company to recover for the destruction of cotton by fire, which 
recites the assignment and alleges that the cotton destroyed was formerly 
the property of the ‘assignor and was destroyed by fire on a certain named 
date, the date named being the same as that named in the assignment as 
the date upon which the cotton there described was destroyed, and which 
alleges that the cotton for the loss of which the plaintiff seeks to recover 
was “cotton in bales located on the platform formerly owned and controlled 
by the Williamson Gin & Warehouse Company, at Williamson, said state 
and county,” sufficiently describes the cause of action assigned. The peti- 
tion is therefore not subject to demurrer upon the ground that the cotton 
described in the petition is not the cotton described in the assignment. 

[2] 2. Since a right of action in tort against a railroad company for 
negligently setting fire to cotton involves a right of property, it is assign- 
able. Sullivan v. Curling, 149 Ga. 96, 99 S. E. 533, 5 A. L. R. 124. 

[3] 3. This case is distinguishable from Hartford Fire Ins. Co. v. 
Payne, 28 Ga. App. 655. 112 S. E. 736, in that the insurance policy in this 
case covered cotton on a platform in Williamson, Ga., while in that case 
“the property alleged to have been destroyed by fire was insured against 
loss or damage from fire while contained in a certain concrete warehouse of 
the Williamson Gin Company. 

The petition, otherwise alleging a negligent burning of the cotton by 
the defendant, and also the value of the cotton, set out a cause of action, 
and was erroneously dismissed on demurrer. 

Judgment reversed. 

Jenkins, P. J., and Bell, J., concur. 


a 


HARTFORD FIRE INS. CO. v. DAVIS, Director GENERAL. 
(No. 13247.) 


(Court of Appeals of Georgia, Division No. 2, March 3, 1923.) 


Error from City Court of Zebulon; E. F. Dupree, Judge. 
Action by the Hartford Fire Insurance Company against J. ‘C. Davis, 


Director General. Judgment for defendant, and plaintiff brings error. 
Reversed. 


Cumming & Maddox, of Griffin, for plaintiff in error. 
Battle & Arnold, of Columbus, for defendant in error. 


STEPHENS, J. This case is controlled by the decision in Hartford Fire 
Ins. Co. v. Davis, (No. 13246; Ga. App.) 116 S. E. 647, this day rendered. 
Judgment reversed 


Jenkins, P. J., and Bell, J., concyr. 
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COFFEE v. SOUTH GEORGIA FARMERS’ FIRE INS. ASS’N, 
(No.. 13682.) 
(Court of Appeals of Georgia, Division No. 1. Feb. 21, 1923.) 
116 Southeastern Reporter, 653. 


(Syllabus by the Court.) 

2. INSURANCE — PETITION HELD NOT DEMURRABLE BE- 
a NOT SHOWING OFFICER OR AGENT NOTIFIED OF 
LOSS. 

The petition showing that the plaintiff notified the defendant association 
of his loss immediately following the fire, and that payment of the loss was 
then refused, and that later the defendant recognized this notice and acted 
upon it. but continued to refuse to pay the plaintiff any sum whatever or 
to make any assessment to cover said losses, the judge erred in sustaining a 
demurrer to the petition on the ground that it did not show ‘what officer, 
agent, or employee of the company was notified of plaintiff's losses.” 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 

(Additional Syllabus by Editorial Staff.) 

4. INSURANCE IMME DIATE REFUSAL TO PAY WAIVED NO- 
TICE OF LOSS. 

Under Civ. Code 1910, § 24990, refusal of mutual insurance association 
immediately after fire to pay any sum waived notice of the loss. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

Error from City Court of Fhomasville; W. H. Hammond, Judge. 

Action by E. J. Coffee against the South Georgia Farmers’ Fire In- 
sance Association. Judgment for defendant on demurrer, and _ plaintiff 
brings error. Reversed. 

Clifford E. Hay, of Thomasville, for plaintiff in error. 

H. H. Merry and Titus & Dekle, all of Thomasville, for defendant in 
error. 

BLoopwortH, J. E. J. Coffee brought suit against the South Georgia 
Farmers’ Fire Insurance Association on a contract of fire insurance, alleg- 
ing a loss on November 20, 1921, by destruction of the insured property 
by fire. A demurrer to the petition wds sustained, and the plaintiff ex- 
cepted. The insurance association is a mutual benefit concern, and, under 
its constitution and by-laws, which are made a part of the insurance con- 
tract and are attached to the plaintiff’s petition, the members thereof are 
assessed their pro rata part of any loss that may occur. 

The petition, in addition to other essential allegations, set out the fol- 
lowing: 
“(12) Immediately following the said fire, and on or about the 21st 
day of November, 1921, your petitioner notified the defendant association 
of his said losses, and then, for the first and only time in all the transac- 
tions concerning the policy in question, the defendant association com- 
plained that the amount for which the property was insured exceeded 
three-fourths of its actual cash value, and refused to pay the same. 

“(13) Plaintiff and defendant thereupon undertook to adjust their 
differences by submitting the matter to arbitrators [who], on the 12th day 
of January, 1922, made a written return in which they declared their inabil- 
ity to agree, which return was signed by the arbitrator selected by each 
party as well as by the umpire selected by the other two arbitrators. 

“(14) The defendant association still fails and refuses to pay your 
petitioner the sum to which he is entitled under the said policy, or any 
other sum, to cover his said losses, and have refused to make any. assess- 
ment to cover such losses.” 

The first ground of the demurrer is as follows: 

“Demurs to petition as a whole and to paragraph 12 thereof, upon 
the ground that neither said petition nor said paragraph alleges what officer, 
agent, or employee of the company was notified of the plaintiff’s losses as 
in said paragraph alleged.” 
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The contract provides that the insurance association shall pay the loss 
to the insured “within sixty days after the treasurer has received notice.” 
The petition alleges that the plaintiff “immediately following the said fire, 
and on or about the 2lst day of November, 1921, notified the defendant 
association of his said losses.” Admitting the allegations of the petition 
to be true (which we must do in order to test its validity as against a 
demurrer), it shows on its face that the defendant association hed timely 
notice of the loss, and acted upon this notice. 

(a) The petition alleges that the association refused to pay the loss, 
and refused to make an assessment for such payment. It would hardly 
have refused to pay the loss unless a request or demand for such payment 
had been made on it. 

(b) The petition shows that the defendant association appointed an 
arbitrator to adjust the differences between it and plaintiff; and this also 
shows that the defendant association -had notice of the loss, and acted upon 
this notice. 

[4] (c) Even conceding (though not deciding) that the preliminary 
requirements as to notice were not complied with, the refusal of the defen- 
dant association immediately after the fire to pay any sum, as alleged in 
the petition, waives such notice, because “an absolute refusal to pay waives 
a compliance with these preliminaries.” Civil Code 1910, § 2490. See, in this 
connection, Merchants’ & Mechanics’ Ins. Co. v. Vining & Bro., 68 Ga. 197 
(3), 199, 200; Merritt v. Cotton States Life Ins. Co., 55 Ga. 103 (4). 

[3] 3. The second ground of demurrer is to paragraph 13, “because 
the same is impertinent,” and the third ground of demurrer is that “the 
suit is prematurely brought.” A demurrer “being a critic must itself be 
free from imperfection.” and neither of these grounds of demurrer is. 
Neither of them is sufficiently specific, but each is vague and indefinite. 
The second ground does not show why paragraph 13 is “impertinent,” and 
the third ground does not assign any reason why “the stit is prematurely 
brought.” Neither of these grounds lays “its finger, as it were, upon the 
very point.” Alford v. Davis, 21 Ga. App. 820 (4), 95 S. E. 313; Scott v. 
Central of Ga. Ry. Co.. 18 Ga. App. 159 (b), 88 S. E. 995. 

Under the foregoing rulings, the trial court erred in sustaining the 
demurrer. 

Judgment reversed. 

Broyles, C. J., and Luke, J.. concur. 


—_- as 


WEIL et at. v. CONNECTICUT FIRE INS. CO. (No. 11505.) 
(Appellate Court of Indiana, Division No. 2. March 27, 1923.) 
138 Northeastern Reporter, 696. 


4. INSURANCE— ANSWER SETTING UP FRAUD AND FALSE 
SWEARING IN PROOF OF LOSS UNDER FIRE POLICY HELD 
GOOD AS AGAINST DEMURRER. 

In an action on an insurance policy, an answer averring that the policy 
provided it should be void for fraud or false swearing by insured, touching 
any matter relating te the insurance or the subject thereof, and that, after 
the fire. instired swore to a statement that the cash value of the stock of 
wool insured was $6,450.18, when its value was only $100, and that 22,242 
pounds of the wood had been destroyed when in fact only 400 pounds was 
in the building when it was burned, held, by common law, sufficient as 
against demurrer. 

(For other cases, see Insurance, Dec. Dig. § 6/0[4].) 

5. INSURANCE— WHEN RETURN OF PREMIUMS NECESSARY 
TO ENABLE INSURER TO DECLARE FORFEITURE OF POL- 
ICY. STATED. bla: 
Where an insurance company’s defense to an action on a policy 1s 

based upon a breach thereof that renders the policy ineffectual from its in- 

ception, so that the risk never attached the insurer must offer to return the 
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premium or it cannot insist upon a forfeiture of the policy, but where the 
insurer’s liability attaches upon the execution of the policy, no return or 
offer to return the premium or any part thereof is necessary to avoid the 
contract for a breach by insured in knowingly and fraudulently making a 
false statement in making proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 615.) 


Appeal from Superior Court, Allen County; Wm. N. Ballou, Judge. 

Action by Abraham Weil and others against the Connecticut Fire In- 
surance Company. Judgment for defendant on demurrer, and plaintiffs 
appeal. Affirmed. 

J. L. Kohl, of Cincinnati, Ohio, and Hoffman & Hoffman, of Ft. Wayne, 
for appellants. 

J. W. Mooney and R. M. Edmonds, both of Columbus, Ohio, and 
Leonard, Rose & Zollars, of Ft. Wayne, for appellee. 

McManavy, J. Complaint by anellants on a contract of fire insurance 
covering a stock of wool owned by appellants and located at New Market, 
Ohio. 

Appellee answered in nine paragraphs. Appellants’ demurrer for want 
of facts being overruled as to each paragraph except the first, and they 
refusing to plead further, judgment was rendered in favor of appellee. 
The errors assigned relate to the action of the court in overruling the de- 
murrer to the several paragraphs of answer. 

The complaint alleges that appellants were the owners of a stock of 
wool in the state of Ohio; the execution of the insurance policy May 31. 
1912; insuring appellants against loss by fire in the sum of $2,000; total 
loss by fire July 12, 1912; the furnishing of proof of loss August 14, 1912; 
a disagreement as to the amount and value of the wool destroyed. It is 
also alleged that on March 5, 1915, appellants notified appellee that they 
were ready and willing to submit the question of the amount of damages 
to appraisers in accordance with the provisions of the policy, and that they 
had named a competent appraiser to act in that connection; that they re- , 
peated such offer August 23, 1915, but that appellee ignored such offer and 
by failing to comply with that provision of its policy had waived same; 
that appellants had fully performed their part of the contract and de- 
manded judgment for $2,000. A copy of the policy was filed with and 
made a part of the complaint. . 

[1-3] Appellants, by demurring to the several paragraphs of answer, 
admitted the truth of all facts that were well pleaded in each of said 
paragraphs, and, when they elected to stand on their exceptions and re- 
fused to plead further, it was the duty of the trial court to pronounce judg- 
ment upon the facts pleaded. Any paragraph of answer addressed to the 
whole complaint, when it states facts sufficient to constitute a good defense 
and is sustained by the evidence, is sufficient to defeat the cause of action. 
So, if a demurrer addressed to each of several paragraphs of answer is 
overruled and plaintiff excepts, refuses to plead further, and appeals from 
the judgment, the cause must be affirmed if any one of such paragraphs 
of answer be good. This is necessarily true, since all the facts which are 
necessary to make out a defense are by the demurrer admitted to be true. 
Section 392, Burns’ 1914; State ex rel. v. Hall, 173 Ind. 145, 89 N. E. 855; 
Keys v. Wright, 156 Ind. 521, 60 N. E. 309; Island Coal Co. v. Wright, 12 
Ind. App. 640, 40 N. E. 1114; Roemler v. Dice, 49 Ind. App. 325, 97 N. E. 
364; Williams v. Wood, 60 Ind. App. 69, 107 N. E. 683; Hayward v. Hay- 
ward, 65 Ind. App. 440, 115 N. E. 966, 116 N. E. 746; Buckel v. Auer, 68 
Ind. App. 320, 120 N. E. 437. 

Appellants admit that law to be as above stated and concede that the 
judgment must be affirmed, if any one of the answers to which the de- 
murrer was overruled states a good defense. 

One paragraph of answer, the seventh, after alleging the execution and 
delivery of the policy of insurance in the state of Ohio, alleges that the 
policy contained a provision that the same should be void in case of fraud 
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or false swearing by the insured, touching any matter relating to the in- 
surance or the subject thereof, whether before or after the loss. 

It also charges that, after the fire which appellants claim destroyed 
the property described in the policy, appellants made and rendered to 
appellee a statement in writing, signed and sworn to by appellants, in which 
each of them falsely and fraudulently stated that the cash value of the 
property described in the policy, at the time of the fire was $6,450.18, and 
that the loss or damage thereto by the fire was that amount, when they 
then well knew that the value of such property at the time would not exceed 
$100; that they falsely and fraudulently stated in said affidavit that the 
amount of wool in the building and which was destroyed by fire was 22,242 
pounds, when in truth, and in fact, as each of them well knew, when they 
swore to and delivered said statement to appellee, the amount of wool con- 
tained in said building at the time of the fire, and claimed to have been 
destroyed by the fire, did not exceed 400 pounds; that appellants and each 
of them falsely and fraudulently stated in said affidavit that no articles 
were therein mentioned but such as were in the building destroyed, belong- 
ing to, and in the possession of appellants at the time of the fire, where as 
a matter of fact, as appellants well knew, practically none of the property 
mentioned in said affidavit and statement was in said building at the time 
of the fire, and that practically none of the property mentioned in the 
statement was destroyed or damaged by said fire. 

It is further alleged that under the common law of Ohio, as declared 
by the decisions of the courts of that state, the above provisions relating 
to fraud and false swearing, when contained in a fire insurance policy, are 
valid and binding upon the insured, and that under a policy containing such 
provision an insured, who knowingly violates such provision with intent of 
defrauding the insurance carrier, cannot recover. 

The objection to this paragraph of answer as stated in the memor- 
andum filed with the demurrer are that the answer is not sutticient (1) 
because there is no allegation that appellee rescinded the contract of insur- 
ance and tendered back to appellants the premium received by appellee: 
(2) that since the source of the common law of Ohio and Indiana is the 
Ordinance of 1787, the common law of both states is the same, and that 
under the common law of this state it was necessary for appellee to have 
tendered back to appellants the unearned premiums received by it before it 
could be relieved of liability; (3) that the allegation as to what the common 
law of Ohio is, is a conclusion of law and not a statement of fact, and 
therefore not admitted to be true by the demurrer, and that in deciding this 
cause we must decide it according to the law of this state and not according 
to the law of Ohio, as alleged in the answer. 

[4] If the common law of Ohio is as it is alleged to be in this para- 
graph of answer, the demurrer thereto was properly overruled. Conceding, 
however, without deciding, that appellants are correct in their contention 
that the answer fails to properly plead the common law of Ohio and that in 
determining the sufficiency of this answer we must look to the law of 
Indiana rather than to the law of Ohio, thé answer is still sufficient. 

[5] It is ‘well settled in this state that, where an insurance company’s 
defense to an action on a policy of insurance is based upon a breach thereof 
that renders the policy ineffectual from its inception, so that the risk never 
attached, the insurer must offer to return the premium, or it cannot insist 
upon a forfeiture of the policy; but where the insurer’s liability attaches 
upon the execution of the policy, no return or offer to return the premium 
or any part thereof is necessary to avoid the contract for a breach of its 
stipulations by the insured in knowingly and fraudulently making a false 
statement under oath in making proof of [ss as alleged in this paragraph 
of answer. This subject has been before the courts of this state so often 
that we do not deem it necessary to enter into a discussion of the cases. 
We content ourselves by citing, Ohio, etc., Ins. Co. v. Williams, 63 Ind. 
App. 435, 112 N. E. 556; American Ins. Co. v. Paggett, 73 Ind. App. 677, 
128 N. E. 468. 
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There was no error in overruling the demurrer to this paragraph. If 
the only allegation of false swearing and fraud had been in stating the value 
of the property destroyed, the answer might not have been sufficient to 
withstand a demurrer. That question, however, is not before us, and we 
express no opinion in relation thereto, This answer, omitting the allega- 
tion as to value, is sufficient as against the objection stated in the memoran- 
dum filed with the demurrer. 

The judgment js therefore affirmed, without any reference to the suf- 
ficiency of the other paragraphs of answer. 

(ne 


WEIL et al. v. AMERICAN INS. CO. 





SAME v. ALLEMANNIA FIRE INS, CO. 
(Nos. 11503, 11504.) 


(Appellate Court of Indiana, Division No. 2. March 27, 1923.) 
Appeal from Superior Court, Allen County; William N. Ballou, Judge. 
Separate actions by Abraham Weil and others against the American 

Insurance Company and the Allemannia Fire. Insurance Company. Judg- 
ment for defendants on demurrer in each case, and plaintiffs appeal. Affirmed 
in each case, 

J. L. Kohl, of Cincinnati, Ohio, and Hoffman & Hoffman, of Ft. 
Wayne, for appellants. 

J. W. Mooney and R. M, Edmonds, both of Columbus, Ohio, and 
Leonard, Rose ‘& Zollars, of Ft. Wayne, for appellees. 

McManan, J. Complaint by appellants on a contract of fire insurance 
covering the same stock of wool as was covered by the policy involvéd in 
No. 11505, Weil v. Connecticut Fire Ins. Co., 138 N. E. 696. 

Appellants’ demurrer to paragraphs 2, 3, 4, 5, 6, and 7 of answer was 
overruled, and, appellants refusing to plead further judgment was rendered 
against them. The fifth paragraph of answer in the instant case is the same 
as the seventh paragraph of answer in No. 11505, which was held good, 
and on the authority of that case we hold there was no error in overruling 
the demurrer to the fifth paragraph of answer in the instant. 

Judgment affirmed. 

— —_ —-= ae 


LUDLUM v. NORTHWESTERN NAT. INS. CO. OF MILWAUKEE, 
WIS., et aL. (No. 24391.) 
(Supreme Court of Kansas. May 19, 1923.) 
215 Pacific Reporter, 282. 
(Syllabus by Editorial Staff.) 
INSURANCE—PAYMENT OF INSURANCE TO MORTGAGEE DIS- 

CHARGES DEBT AND RELEASES LIEN. 

The mortgagor is interested in the payment of insurance even if made 
to the mortgagee, since it discharges his debt if he is personally liable, and 
in any event releases the property from the lien. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

Appeal from District Court, Lyon County. 

On motion for rehearing. Motion overruled. 

For former opinion, see 214 Pac. 619. 

Mason, J. We held in this case that an action upon a fire insurance 
policy issued to the owner of the property, but containing a clause making 
the loss, if any, payable to a mortgagee as interest might appear, was prop- 
erly brought in the name of the owner as plaintiff, and that the insurance 
company had no just cause of complaint on that account, where the mort- 
gagee was made a defendant and filed a pleading. In a motion for a 
rehearing, the company urges that this view is inconsistent with Stamey v. 
Insurance Co., 93 Kan, 707, 150 Pac. 227, and 96 Kan. 99, 150 Pac. 227, 
where a mortgagee was allowed to recover upon a policy notwithstanding 
no recovery could have been had by the mortgagor, it being said, in effect, 
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that the mortgage clause created an independent contract for the benefit of 
the mortgagee ingrafted upon the main contract. The contract with the 
mortgagee in this case, as in that, is so far independent of the one with the 
mortgagor that the rights of the mortgagee would not be affected by con- 
duct of the mortgagor which might bar a recovery by him; but the contract 
with the owner and that with the mortgagee are not wholly disconnected. 
The mortgagor is interested in the payment of the insurance even if it is 
made to the mortgagee, since it discharges his debt if he is personally liable, 
and, in any event, releases the property from the lien. 26 C. J. 441. In the 
present case the advantage to the plaintiff would obviously have been the 
same whether the payment were made to her or to the mortgagee, for the 
mortgage was paid before the trial was had. 

In the motion for a rehearing it is said that the company never knew 
or heard of any order after the submission permitting it to plead or intro- 
duce evidence; that “none appears in the abstract of record and is only 
referred to reminiscently in the final judgment of the court.” The order is 
shown in the journal entry in the counter abstract. It was a part of the 
same order in which an amendment of the petition was allowed, and the 
papers in an appeal by the defendant from that part of it, including a copy 
of the entire order, which contained only about 100 words, were filed in 
this court April 13, 1921. This shows an opportunity for actual knowledge 
of the contents of the order at least that early. As judgment was rendered 
March 28, 1922, there was a sufficient interval in which to offer further 
evidence. 

Other matters presented have been considered, but are not regarded as 
requiring a rehearing, and the motion is overruled. 

All the Justices concurring. 


a 
COWLES v. CONNECTICUT FIRE INS. CO. er av. (No. 24483.) 
(Supreme Court of Kansas. May 12, 1923.) 
215 Pacific Reporter, 308. 
(Syllabus by the Court.) 
1. INSURANCE—INSURED APPOINTING APPRAISER IN GOOD 
FAITH HELD ENTITLED TO RESORT TO COURTS WHERE 
APPRAISERS FAIL TO AGREE TO UMPIRE. 


Under an insurance contract providing that, in case of a disagreement of 
parties as to the amount of the loss, each shall appoint an appraiser and the 
two appraisers shall select an umpire and appraise the loss and that an ac- 
tion on the policy will not lie until such appraisal is made, the insured who 
appoints an appraiser in good faith and the appraisal fails through a dis- 
agreement of the appraisers as to an umpire without fault of the insured, 
he has discharged his obligation and satisfied the requirements of the policy 
and may then resort to the courts to have his loss determined, following 
Jerrils v. Insurance Co., 82 Kan. 320, 108 Pac. 114, 28 L. R. A. (N. S.) 104, 
20 Ann. Cas. 251. 

(For other cases, see Insurance, Dec. Dig. § 575.) 

2. INSURANCE—WHERE APPRAISER OF INSURER ARBITRA- 
RILY REFUSES APPOINTMENT OF UMPIRE, INSURED 
MAY TREAT CONDITION AS ABANDONED. 

Where the appraiser appointed by the insured proposes several persons 
for umpire who reside in the city where the fire occurred and the appraiser 
appointed by the insurer arbitrarily refuses to accept any one residing in 
that place, regardless of his competency or fairness, and insists that an 
umpire shall be selected from another locality, the investigation of whose 
fitness would occasion delay and expense, the failure of an appraisement 
cannot be regarded as the fault of the insured and he is warranted in treat- 
ing the condition as waived or abandoned. 

(For other cases, see Insurance, Dec. Dig. § 576[1].) 

Appeal from District Court, Cowley County. 
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Action by Nora T. Cowles against the Connecticut Fire Insurance 
Company and others. From a judgment for plaintiff, defendants appeal. 
Affirmed. 

Rittenhouse & Rittenhouse and P. T. McVay, all of Oklahoma City, 
Okl., C. T. Atkinson and Tom Pringle, both of Arkansas City, for appel- 
lant. 

W. L. Cunningham, of Arkansas City, and C. W. Crossan, of Kansas 
City, Mo., for appellee. 

Jounston, C. J. Nora T. Cowles brought separate actions against each 
of the three defendant insurance companies to recover for losses of 
merchandise, furniture, and fixtures caused by a fire upon property which 
each defendant carried a certain amount of insurance. The merchandise 
destroyed was in a store at Edmond, Okl. The actions were consolidated 
and tried as one case resulting in a verdict finding that the entire loss to 
merchandise was $22,500 and the loss of furniture and fixtures was $950. 
The !osses so found were apportioned among the several defendants in 
pursuance to a stipulation on the basis of the amount insured under each 
policy issued by the several defendants, as follows: The Liverpool & Lon- 
don & Globe Insurance Company, $11,792.66; the Connecticut Fire Insurance 
Company, $6,627.78; and the Retailers’ Fire Insurance Company, $5,089.56. 
On the trial of the case it was agreed in open court that the damage to 
the furniture and fixtures was $922.44. On their appeal only two questions 
are presented by the defendants. One is that the plaintiff is not entitled 
to a recovery because of a refusal to submit to an appraisal of the property 
burned and injured as provided in the policy, and the other is that the 
amount found to be the loss on goods was excessive. 


[1] Each policy contained a provision that if there was a disagree- 
ment as to the amount of loss, the same should be ascertained by three 
competent appraisers, the insured, and the company each to select one, and 
the two so chosen to select a disinterested umpire and the three- should 
determine the amount of the loss. There being a disagreement as to the 
amount of the loss, the plaintiff chose D. A. Walker as appraiser and the 
defendants designated Eugene Miller. These appraisers met and consid- 
ered the appointment of an umpire, but were unable to agree. It is con- 
tended by the defendants that the plaintiff did not attempt in good faith to 
agree upon an umpire or secure an appraisement. The fitness and fairness 
of Walker for the task is attacked, but the evidence does not justify the 
claim that he lacked the intelligence and integrity necessary to a fair and 
just appraisement or that he was actuated by a purpose to thwart or defeat 
an appraisement. He submitted a list of three persons residing in Edmond 
where the fire occurred and said to be a city of over 3,000 people, but 
Miller rejected all of them without making inquiry or investigation as to 
their fairness or fitness. At the same time Miller proposed several persons 
more or less remote from Edmond, but because of their business connec- 
tions and relationship with Miller these were not acceptable to Walker. 
The latter suggested that some competent business man of Edmond should 
be chosen, but Miller would not even consider any one who resided there 
and stated that no one from Edmond would be acceptable to him. After 
several attempts to agree running through a number ‘of days, during which 
time Miller insisted that only some one away from Edmond should be 
selected, both parties concluded that an agreement upon an umpire could 
not be reached. Can it be said that plaintiff is barred from a recovery 
of his loss because of the fact that the appraisers failed to agree on an 
umpire, or that no appraisement was had? In apparent good faith she 
appointed an appraiser and without fau!t on her part no appraisement was 
made. She then discharged her obligation so far as the stipulated appraise- 
ment was concerned and was therefore entitled to maintain an action to 
recover her loss. In a similar case where the parties each appointed an 
appraiser and they had failed to agree upon an umpire, it was held: 

Q The insured discharges his obligation in that respect when 
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he appoints an appraiser in good faith; and, where the two appraisers fail 
, to agree upon an umpire and the appraisement fails without the fault of the 
insured, he is not required to propose the selection of other appraisers, but 
may maintain an action upon the policy.” Jerrils v. Insurance Co., &2 
Kan. 320, 108 Pac, 114, Syl. par. 1, 28 L. R. A..(N. S.) 104, 20° Ann. 
Cas. 251. 

While the defendants contend that the plaintiff did not act in good 
faith and that the appraisement failed by reason of the fault of her ap- 
praiser, the finding of the jury negatives the charge. The good faith and 
fairness of the plaintiff in the matter of appraisement was submitted to the 
jury by the trial court on the approved theory of Jerrils v. Insurance Co., 
supra, instructing them that good faith on the part of plaintiff was essential, 
that the burden was upon her to prove that before bringing the action she 
appointed or caused to be appointed an appraiser in good faith, and that an 
appraisement failed without fault on her part; and further that if she did 
not show good faith and freedom from fault in this respect, the verdict 
must be for defendants. There were no special findings but the general 
verdict determined these questions in her favor, 


[2] The action of Miller in refusing to accept any person as umpire 
who resided in the city where the fire occurred without investigation or 
regard to the qualifications or fairness of such person, and his insistence 
on selecting one remote from the vicinity of the place of loss, was arbitrary 
and unreasonable. There was no evidence or effort to show that competent 
and fair persons could not have been found in Edmond to act as umpire. 
On the contrary, Miller arbitrarily eliminated them simply because they 
lived in Edmond, and he stated that he knew of no objections to those 
suggested by Walker, except that they resided in the place where the fire 
occurred. He also testified that the parties came to a point in their parley 
where there was no chance of agreement upon an umpire. It has been held 
that an arbitrary insistence that an umpire shall be chosen from another 
locality which would necessarily cause delay and expense in investigating 
his fitness justifies the insured in regarding the appraisement as abandoned 
by the insurer, It was said: 

“The agreement does not contemplate that the umpire shall be selected 
at random, or without some knowledge on the part of both appraisers as 
to his competency and fitness. Parties living in the locality would naturally 
be best qualified to pass upon the question of values, and an appraiser 
would not be under obligation to make trips to other localities than that 
of the fire to ascertain as to the propriety of appointing the person sug- 
gested as an umpire. The agreement contemplates an inexpensive method 
of settlement. Strangers to the locality are not usually selected as apprais- 
ers, and, in case of the inability of the appraisers to agree, a third party 
known to both, and in whom both have confidence, is supposed to be 
selected. An investigation as to the parties named by defendant’s appraiser 
would have been productive of expense and delay. . . . The sugges- 
tion that some one be selected from the locality of the fire was not unrea- 
sonable. It is well settled that where the conduct of the company’s appraiser 
in refusing to agree on an umpire is inexcusable, and virtually amounts to 
a refusal to proceed with the appraisement, the fact that the appraisement 
was not concluded before suit brought will not bar an action on the policy.” 
Brock v. Dwelling House Ins. Co., 102 Mich. 583, 61 N. W. 67, 26 L. R. A. 
623, 47 Am. St. Rep. 562. 

See, also, McCullough v. Phoenix Ins. Co., 113 Mo. 606, 21 S. W. 207; 
Bishop v. A. Ins. Co., 130 N. Y. 488, 29 N. E. 844; Chapman v. Rockford 
Ins. Co. and others, 89 Wis. 572, 62 N. W. 422, 28 L. R. A. 405; Hickerson 
& Co. v. Insurance Co., 96 Tenn. 193, 33 S. W. 1041, 32 L. R. A. 172; 
Young v. Ins. Co., 101 Me. 294, 64 Atl. 584. 

[3] The remaining contention is that an excessive award was made 
by the jury. There was a conflict in the evidence as to the amount and 
value of the stock of goods injured or destroyed. An abundance of testi- 
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mony was produced by the plaintiff to the effect that. the goods in the 
store before the fire was of the value of $30,000, and that, what remained 
after the fire was only worth about $3,000. It is claimed that plaintiff 
admitted that there had been a decrease in the cost price of shoes of about 
40 per cent. and a decrease of 35 per cent. in other goods, and that if 
these deductions were made the loss would be much less than the amount 
found by the jury. Some of plaintiff’s testimony did indicate a marked 
shrinkage in the price of shoes and some other kinds of merchandise, but 
no special findings were made, and we have no means of determining what 
amount the jury allowed for shoes or the different classes of goods in the 
store. As to plaintiff’s testimony in that respect it may be said that she 
stated that she was willing that 40 ner cent. should be taken off the cost of 
shoes. and 35 per cent. off of the other stock, but that the proposal, was 
made in order to obtain a cash settlement and avoid delay and litigation. 
An examination of the record discloses that plaintiff’s evidence all considered 
fully supports the finding of the jury as to the extent of the loss. They 
believed the testimony of the plaintiff rather than that of defendants, and 
according to well-settled rules the verdict ends the controversy. 
Finding no error in the record, the judgment is affirmed. 
All the Justices concurring. 


————- 2s 
CUSHINBERRY v. GRECIAN. (No. 24242.) 
(Supreme Court of Kansas. Feb. 10, 1923.) 
212 Pacific Reporter, 68]. 
(Syllabus by the Court.) 

1. INSURANCE—INSTRUCTION AS TO FINDINGS IN ACTION 
FOR FAILURE TO WRITE FIRE INSURANCE POLICY HELD 
NOT ERRONEOUS. 

There was no error in the instruction of the court concerning the 
amount of recovery. 

(for other cases, see Insurance, Dec. Dig. § 103.) 

Appeal from District Court, Graham County. 

Action by Howard Cushinberry against Frank Grecian. From a judg- 
ment for plaintiff, defendant appeals. Affirmed. 

James O. McVey, of Hill City, and C. L. Thompson, of Hoxie, for 
appellant. 

John Q. Savers, of Hill City, and F. E. Young, of Stockton, for ap- 
pellee. 

MarsnHa.t, J. The plaintiff recovered judgment for $350 against the 
defendant, an insurance agent, for the loss of a dwelling house by fire 
after the defendant had been instructed to write a policy of insurance on 
the house and had received the premium therefor and had_agreed to write 
the insurance but failed and neglected so to do. The defendant appeals. 

The defendant was also a loan agent. As such, he*had placed a loan 
on the property of the plaintiff. It was necessary that insurance be placed 
on the house in the suit of $400. The defendant had deducted the amount 
of the premium, $12, from the amount of the loan and had agreed to write 
the insurance: He.did not write it. The house burned during the time 
for which the policy should have been issued. The plaintiff sought to 
recover his insurance from the defendant. He paid the plaintiff $50. The 
plaintiff testified that the $50 was a donation, while the defendant testified 
it was a donation and settlement of the insurance. 

[1] 1. Qne of the contentions of the defendant is that the court 
committed error in giving the following: instruction: 

“You are instructed that, if you find,a, verdict for the plaintiff in this 
case, the same cannot exceed the sum of $400, together with 6 per cent. 
interest thereon from the 20th day of November, 1920, and, if you do not 
find for the plaintiff, you will return a general verdict for the defendant.” 
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It is urged that there was no evidence on which to base the instruction. 
The court cannot agree with the defendant and is unable to perceiye wherein 
the instruction was erroneous. 

[2] 2. Another contention of the defendant is that the plaintiff was 
entitled to judgment for $400 or nothing. There is no question about the 
liability of the defendant for the damage sustained by the plaintiff by 
reason of the defendant's failure to write the insurance. Latham v. Harrod, 
71 Kan. 565, 81 Pac. 214; Rezac v. Zima, 96 Kan, 752, 153 Pac. 500, Ann. 
Cas. 191&8B, 1035. The policy of insurance was to have been for $400. When 
the property burned that was the amount the plaintiff was entitled to re- 
ceive. The defendant either paid or gave to the plaintiff $50. It woula 
not be right to compel him to pay $400 in addition. The jury evidently 
took that view of the case and rendered a verdict for $350. Section 581 
of the Code of Civil Procedure (Gen. St. 1915, § 7485), in part, reads: 

“The appellate court shall disregard all mere technical errors and irreg- 
ularities which do not affirmatively appear to have prejudicially affected the 
substantial rights of the party complaining, where it appears upon the whole 
record that substantial justice has been done by the judgment or order of 
the trial court.” 

This statute prevents a reversal of the judgment in this case on the 
ground urged by the defendant. Hamilton v. Ry. Co., 95 Kan. 353, 359, 
148 Pac. 648; Cox v. Chase, 99 Kan. 740, 748, 163 Pac. 184; Hess v. Hess, 
104 Kan. 207, 209, 178 Pac. 750. Substantial justice has been done, and the 
defendant has no just cause for complaint. 

The judgment is affirmed. 

Johnston, C. J., and Burch, Mason, Marshall, Harvey, and Hopkins, 
JJ., concur. 

Dawson, J., not sitting. 

Ee 


LUDLUM v. NORTHWESTERN NAT. INS. CO. OF MILWAUKEE, 
WIS., eT aL. (No. 24391.) 
(Supreme Court of Kansas. April 7, 1923.) 
214 Pacitic Reporter, 619. 


(Syllabus by the Court.) 

1, INSURANCE--NO CONCERN OF INSURER WHETHER MORT- 
GAGOR OR MORTGAGEE NAMED PLAINTIFF IN ACTION 
ON POLICY COVERING MORTGAGED PROPERTY WHERE 
ONE DEFENDANT AND FILES PLEADING. 


In an action on a fire insurance policy covering mortgaged property it 
is of no concern to the insurer whether the mortgagor or mortgagee is 
named as plaintiff where the other is made a defendant and files a pleading. 

(For other cases, see Insurance, Dec. Dig. § 624[3].) 

2. APPEAL AND ERROR—OVERRULING DEMURRER TO EVI- 
DENCF ON GROUND: THAT SUFFICIENT FACTS TO ESTAB- 
LISH WA!IVER NOT PLEADED, NOT REVERSIBLE ERROR 
WHEN PETITION AMENDED TO CONFORM TO PROOF. 

In an action upon a fire insurance policy, it is held, that reversible error 
was not committed in overruling a demurrer to the evidence which was 
based on the ground that, although facts sufficient to establish waiver of 
notice and proof of loss had been testified to, they had not been pleaded; 
no showing having been made that the defendant had actually been mis- 
led, and the petition having been amended to conform to the proof by the 
amplification of allegations which it already contained. 

(For other cases, see Appeal and Error, Dec. Dig. § 1061[1].) 

Appeal from District Court, Lyon County. 

Action by Mary A. Ludlum against the Northwestern National Insur- 
ance Company of Milwaukee, Wis., and another. From judgment for 
plaintiff, the named defendant appeals. Affirmed. 
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Eugene S. Quinton, of Topeka, for appellant. 

F, Dumont Smith, of Hutchinson, for appellee. 

Mason, J. Mary A. Ludlum brought an action against the North- 
western National Insurance Company upon a fire insurance policy, and 
the defendant appeals from a judgment in her favor. 

[1] 1. Frances Turney had a mortgage upon the insured property. 
The policy was issued to the plaintiff, but contained a clause reading: 

“Loss or damage, if any, under this policy, shall be payable to Frances 
Turney as first mortgagee, as interest may appear.” 

The defendant contends that its demurrer to the petition should have 
been sustained upon the ground that, inasmuch as the amount of the mort- 
gage exceeded that of the insurance, the mortgagee was the only person 
who could sue upon the policy. Reliance is placed upon Insurance Co. v. 
Coverdale, 48 Kan. 446, 29 Pac. 682, as sustaining this contention. In 
that case, however, the policy was made payable to the mortgagee abso- 
lutely, neither the words “as interest may appear” nor any equivalent phrase 
being used, a difference which was noted in Bank v. Insurance Co., 91 
Kan. 18, 23, 137 Pac. 78, 49 L. R. A. (N. S.) 972. There is much apparent 
and some real conflict of judicial opinion as to whether the mortgagor or 
mortgagee is the proper or necessary plaintiff jn an action on a policy insur- 
ing mortgaged property. 26 C. J. 484; 14 R. C. L. 1427, 1428. And the 
matter has been held to be affected by the presence or absence of the phrase 
“as his interest may appear.” Staats v. Georgia Home Ins. Co., 57 W. 
Va. 571, 50 S. E. 815, annotated in 4 Ann. Cas. 541. Whatever may be 
the rule in any other situation, the defendant in the present case has suf- 
fered no possible prejudice from the action having been brought by the 
mortgagor, because the mortgagee was made a party defendant and filed 
an answer claiming the proceeds of the policy. The defendant was there- 
fore abundantly protected against any possibility of a further claim. More- 
over, before the trial was had the mortgage was fully paid and released 
of record. Regardless of whether the action should or could have been 
brought in the name of the mortgagee, for this court to order a reversal 
because the mortgagor was named as the plaintiff, when both were in court 
and bound by the judgment, would be to sacrifice substance to form. 

[2] 2. The case was tried without a jury. The defendant demurred 
to the plaintiff’s evidence, the demurrer was overruled, the defendant stood 
upon the demurrer, and judgment was rendered for the plaintiff. Com- 
plaint is made of the overruling of the demurrer on the ground that while 
the petition alleged the plaintiff’s full performance of all the requirements 
of the policy no evidence had been produced of giving notice or furnishing 
proof of loss, and while there was evidence sufficient to sustain a finding 
that such notice and proof had been waived, no waiver had been pleaded. 

The majority view, acquiesced in by this court, is that allegations of the 
giving of notice and furnishing proof of loss will not support evidence of 
their having been waived. 26 C. J. 497, 498. 

The case was submitted on the demurrer to the plaintiff’s evidence and 
taken under advisement on June 25, 1920, the defendant announcing that it 
would not introduce any evidence, but would stand upon the demurrer. On 
August 24, 1920, while the matter was still under advisement, the plaintiff 
asked, and over the objection of the defendant was given, permission to 
amend the petition to conform to the proof by alleging facts in relation to 
such waiver, the defendant being given 10 days to plead thereto, with leave 
to both parties to introduce further evidence if desired. The amendment 
was made September 2, 1920. The demurrer to the evidence was overruled 
March 28, 1922. 

The following are the allegations inserted in the petition by the amend- 
ment : 

“That J. C. Burnett of Emporia, Kan., was the local agent for the 
defendant insurance company, was familiar with the location and character 
of the said property and had, as such local agent, written the policy of 
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insurance, copy of which is attached to plaintiff's original petition. That 
immediately after the occurrence of said fire, the plaintiff orally notified 
the said J. C. Burnett of the occurrence of said fire and requested him to 
inform the defendant insurance company. That the said J. C. Burnett did 
fully inform the defendant insurance company of the occurrence of the said 
fire, and thereafter and within a short time the defendant insurance com- 
pany, having received full notice, sent its duly authorized agent and adjuster, 
one ‘Carl N. Hiefeldt, to examine the property and ascertain and settle the 
loss thereon, and the said Hiefeldt came to Emporia, examined the said 
property and did attempt to settle with the plaintiff. That by agreement 
of the parties, one Kiefer, a qualified builder and contractor of Emporia, 
Kan., was employed to make an estimate of the loss and damage, which 
the said Kiefer did, and submitted the same to the agent of the defendant 
insurance company. That the ,said agent refused to agree to the actual 
amount of the loss and damage, or to the estimate made by the said Kiefer, 
and claimed that the loss did not exceed $880, of which one-half only 
would be due from the defendant insurance company, and thereupon re- 
fused to settle said loss or adjust the same, or pay the plaintiff anything 
on account thereof, and ever since has so refused. That the said defendant 
insurance company did not make any demand in writing for arbitration, 
but wholly breached and rejected the said contract of insurance.” 

The original petition contained these paragraphs : 

“That after the loss and damage by fire as above recited, the said de- 
fendant, the Northwestern National Insurance Company of Milwaukee, 
Wis., sent its duly authorized’ agent and adjuster, one Carl N. Hiefeldt, to 
examine the property and estimate and settle the loss thereon and thereto, 
and the said Carl N. Hiefeldt did come to Emporia, Kan., and did examine 
the property and estimate the damage and the loss caused thereto by said 
fire and talked about settling with this plaintiff for said loss. 

“That said defendant, the Northwestern National Insurance Company 
of Milwaukee, Wis., acting through said agent and adjuster, and this plain- 
tiff, could not agree upon the amount of damage caused to said property 
by said fire, the company claiming that the property was only damaged to 
the amount of $880.” 

While the original averments are lacking in detail, they do set out in 
general terms the sending out by the defendant of an adjuster who discussed 
a settlement with the plaintiff, the negotiations resulting in a disagreement 
concerning the amount of the damage. We think the essential portions of 
the amendment, may fairly be regarded as merely an expansion and amplifi- 
cation of the matters already pleaded. 

It does not appear that the defendant in fact was in any way hampered 
in its defense by the evidence that was introduced or by the amendment that 
was made. It did not avail itself of the opportunity to introduce further 
evidence which was expressly extended to it at the time leave to amend was 
given. The Statute provides: 

“No variance between the allegations, in a pleading, and the proof is to 
be deemed material, unless it have actually misled the adverse party, to his 
prejudice, in maintaining his action or defense upon the merits. Whenever 
it is alleged that a party has been so misled, that fact must be proved to the 
satisfaction of the court, and it must also be shown in what respect he has 
been misled, and thereupon the court may order-the pleading to be amended, 
upon such terms as may be just.” Civil Code, § 134 (Gen. St. 1915, § 7026). 

No showing seems to have been made as to the respect in which the 
defendant was misled by the variance, or that he was actually misled at all; 
nor does it appear likely from the record that such was the case. 


In Insurance Co. v. Johnson, 47 Kan. 1, 27 Pac. 100, a reversal was 
ordered because of the reception of evidence of a waiver which had not 
been pleaded, but there the trial court had refttsed to allow an amendment. 
In one case cited by the defendant (Gillett v,Ins. Co., 53 Kan. 108, 36 Pac. 
52) the trial court rejected the evidence offered upon matters not pleaded, 
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and in another (Palmer v. Blodgett, 60 Kan. 712, 57 Pac. 947) refused to 

make a finding in accordance with it. 

The judgment is affirmed. . 

All the Justices concurring. 

re 
HOME INS. CO. OF NEW YORK v. SMITHER. 
(Court of Appeals of Kentucky. May 25, 1923.) 
251 Southwestern Reporter, 169. 

1. INSURANCE — TESTIMONY OF INSURED HELD TO SHOW 
a DEMAND FOR PAYMENT OF PREMIUM 
Though insured testified that he could not remember and would not un- 

dertake to state the exact language used by an insurance company’s agent, 

his testimony that the agent “demanded” payment of the premium note, 

“dunned” him for the money due on the note, urged him to pay it, asked 

him to pay it that day, and inquired when he could pay it is sufficient, in 

the absence of any denial by the company’s agent, to take to the jury the is- 
sue whether the agent made an uncond.tional demand for payment of the 
premium note. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from Circuit Court, Franklin County. 

Action by Grant Smither against the Home Insurance Company of 
New York. Judgment for plaintiff, and defendant appeals. Affirmed. 

Robert G. Gordon and Bruce, Bullitt & Gordon, all of Louisville, for 
appellant. 

” Morris & Jones and Hobson & Hobson, all of Frankfort, for appellee. 
CLARKE, J. Appellant issued and delivered to appellee a policy of insur- 

ance against fire, etc., on his barn and silo, which were destroyed by fire 

within the five-year period covered by the policy. The company declined to 
nay the loss, and this suit followed, resulting in a judgment for the insured. 

The form of the policy is known as a “farm installment policy,” and 
by its terms the premium for the five-year period was payable in five equal 
annual installments. Accordingly the insured paid the first installment 
when the policy was issued, and gave his notes for the deferred payments. 
When the fire occurred, the first of these notes was past due and unpaid, 
and the company’s sole defense is that by the terms of both the policy and 
the notes its liability was suspended during the period of such default. 

In avoidance of this defense, the insured pleaded as a waiver by the 
company its retention of the past-due note and an unconditional demand 
for its payment. At the conclusion of the evidence, both parties moved 
for a directed verdict, and plaintiff's motion was sustained. 

The grounds urged for a reversal are: (1) That plaintiff failed to 
prove an unconditional demand for payment of the past-due note: a‘:* 
that the Kentucky cases expressly holding that such a demand is a waiver 
of the identical suspension provision contained in this policy are wrong and 
should be overruled. 

{1] The first contention is based upon the fact that the insured could 
not remember, and would not undertake to state, the exact language of the 
company’s agent upon the three occasions when he tried to collect the note, 
after it became due. But the witness did state that the agent “demanded” 
payment of the note, ‘“dunned” him for the money due on the note, “urged” 
him to pay it, “asked” him to pay it that day, and inquired of him when he 
could pay it, that upon these occasions he told the agent he would pay the 
note in a week or 10 days, or when he could sell his stock, and that the 
agent replied, “All right.” He stated over and again, when urged by coun- 
sel for both sides to give the whole of these conversations, that he could 
not give the exact language, but that they were in substance as above stated. 

The company did not put its agent on the stand to contradict or explain 
any of this evidence, although admitting his authority then and now to act 
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for it, and it seems clear to us that the court did not err in directing a 
verdict for the plaintiff, if, as we have held, an unconditional demand for 
payment of the past-due note retained by the company is a waiver of the 
suspension clause in the policy. 

We have held in numerous cases, and uniformly, that this precise clause 
in this kind of policy is valid, but one which the company may waive. 
Home Ins, Co. v. Karn, 39 S. W. 501, 19 Ky. Law Rep. 273; Blackerby v. 
Continental Ins. Co., 83 Ky. 574, 7 Ky. Law, Rep. 653; Moore v. Continental 
Ins. Co., 107 Ky. 273, 53 S. W. 652, 21 Ky. Law Rep. 977; Walls v. Home 
Ins. Co., 114 Ky. 611, 71 S. W. 650, 24 Ky. Law Rep. 1452, 102 Am. St. 
Rep. 298; Limerick v. Home Ins. Co., 150 Ky. 827, 150 S. W. 978, 44 L. R. 
A. (N. S.) 371. 

In the last two cases, both against the appellant, an unconditional de- 
mand for payment of a past-due note retained by the company was held to 
be a waiver of the same suspension clause now involved. 

{2] Conceding that at least these two cases must be overruled before 
the judgment in this case can be reversed, we are asked to review the rea- 
soning upon which they were based, and to declare same unsound, notwith- 
standing the fact that, with actual knowledge of this court’s construction 
of its insurance contract, it issued the one here involved to the plaintiff, 
who had at least presumptive knowledge of its meaning when he accepted 1. 
We can hardly imagine a case that would call more strongly for the. appli- 
cation of the doctrine of stare decisis, and in our judgment simple justice 
between the litigants irresistibly demands that our decision of this case shall 
be controlled thereby. 

It has been 20 years since this precise question was decided against this 
same appellant in the Walls Case, and 11 years since, in the Limerick Case, 
we refused to accede to the insistence of this same appellant that the opinion 
in the Walls Case was wrong and should be overruled. 

[3] In order to justify a departure from such an authoritative and 
long-standing construction of the contract previous to its delivery and 
acceptance, it at least ought to be perfectly clear, not only that such con- 
struction was wrong, but also that the evils of the established principle will 
be more injurious to the community than can possibly result from a change. 
Certainly no mere consideration of the rights of these litigants, nor of the 
true significance of the language employed in their contract, could warrant 
such a departure, since, when delivered and accepted, the one had actual 
and the other presumptive knowledge, at least, of its meaning, as construed 
bv the courts. 

‘Counsel for appellant do not claim, and we do not see, that any com- 
munity interest is involved or could be injured by an adherence to our con- 
struction of the contract, even if it were wrong, and it is not at all clear 
that it is not supported by reason as well as authority. 

After a careful consideration by the whole court of the argument ad- 
vanced for appellant, the very most that we are willing to concede is that 
the question, if an open one, would be debatable. 

We are therefore clear, not only that the rights of the litigants demand 
adherence to the construction given their contract previous to its execution, 
but that there is no public interest or other sufficient reason to justify a 
departure therefrom. 


Judgment affirmed. 
—__ ~. 


CRAFTON et at. v. HOME INS. CO. OF NEW YORK. 
(Court of Appeals of Kentucky. Nov. 14, 1922. Rehearing Denied June 
22, 1923.) 

251 Southwestern Reporter, 992. 
INSURANCE—PROVISION EXCLUDING LIABILITY WHILE IN- 
STALLMENT ON PREMIUM NOTE OVERDUE AND UNPAID 

HELD VALID AND TO PREVENT LIABILITY. 


Provision of fire policy excluding liability for loss while installment on 
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premium note was overdue and unpaid was valid, and sufficient defense to 
action to recover for loss happening while an installment was so overdue 
and unpaid. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 

Appeal from Circuit Court, Henderson County. 

Action by C. C. Crafton and others against the Home Insurance Com- 
pany of New York. From a judgment for defendant, plaintiffs appeal. 
\firmed. 

Vance & Heilbronner, of Henderson, for appellants. 

J. L. Dorsey, of Henderson, Gordon & Laurent and F. M. Drake, all of 
Louisville, and Leo King, of Henderson, for appellee. 

Sampson, J. Appellant Crafton was on the 20th of April, 1917, the 
owner of a tract of land in Henderson county on which were two or three 
residences and several barns, one of said residences being a two and one 
story shingle roof frame dwelling house with other improvements. R. C. 
Soaper the Ohio Valley Banking & Trust Company, and Thomas Baskett 
all at one time or another owned and held equities in this farm and the 
improvements thereon, but it will be unnecessary to a decision of this case 
to refer to any of the plaintiffs save Crafton, because he was the legal 
owner of the insured property at the time of the issual of the policy and the 
equitable holder of the policy, at the time of the fire. 

On the 24th of April, 1917, the Home Insurance Company, in considera- 
tion of $36.64 paid by Crafton, and his further agreement to pay install- 
ments of like amounts on an installment note executed by him to said com- 
pany for $146.56, due and payable on the Ist of April yearly thereafter for 
five years, the said insurance company insured the two and one story shingle 
roof frame residence upon the said farm for the sum of $1,500, a clause 
in the policy reading as follows: 

“One thousand five hundred dollars on two and one story shingle frame 
dwelling house, including foundations, additions, now and hereafter attached, 
irremovable fixtures, plumbing, heating and lighting apparatus, porches, 
storm doors and screens while therein or attached thereto.” 

To the policy was attached a clause reading: 

“Loss, if any, payable to Ohio Valley Bank & Trust Company, mort- 
gagee, as its interest may appear, subject nevertheless to all the conditions 
of this policy.” 

“Attached to and forming a part of policy F. I. No. 401856, Western 
Farm Department, The Home Insurance Co., New York. Insured to C. C. 
Crafton. -Dated Chicago, April 24, 1917.” 

On the 4th of April, 1920, the dwelling house insured for $1,500 was 
totally destroyed by fire. The premium on the fire insurance policy was 
due on April Ist of that year, and the premium had not been paid on the 
due date, April Ist. The policy contained a provision reading: 

“It is expressly agreed that this company shall not be liable for any 
loss or damage that may occur to the property herein mentioned while any 
installment of the installment note given for premium upon this policy 
remains past due and unpaid; or while any single payment promissory note 
(acknowledged as cash or otherwise), given for the whole or any portion 
of the premiums remains past due and unpaid. Payments of notes and in- 
stallments thereof must be made to the said Home Insurance Company, at 
its Western Farm Department Office in Chicago, Ill., or to a person or 
persons specially authorized to collect the same for said company. And it is 
expressly agreed that the failure of the assured to receive the notices that 
may be sent by the company of the approaching maturity of the premium 
note or notes, or any installment thereof, shall not operate to render the 
company liable for any loss of damage while such note or notes, or install- 
ment thereof, remains overdue and unpaid. The company may collect by 
suit or otherwise any past-due notes, or installments thereof, and a receipt 
from the said Chicago office of the company for payment of past-due notes 
or installments must be received by assured before there can be a revival 
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of the policy; such revival to begin from the date of said payment, and ia 
ae to carry the insurance beyond the end of the original term of this 
icy. 

- According to the express terms of the policy it was to cease and be of 
no effect when a premium installment became due and was not paid or a 
note for a premium became due and was not paid. As the evidence plainly 
shows the premium installments for which a note was given for the sum of 
$36.64 was due and payable April 1, 1920, was not paid upon that day, and 
the fire did not occur until April 4th, but did occur before the premium 
was paid or offered to be paid, the policy of fire insurance upon said house 
lapsed, and the insured was no more entitled to collect upon that policy than 
one which had become invalid a year before. 

“Most policies now contain a provision for a forfeiture on nonpayment 
of any premium note. It is well settled that provisions of this kind are 
valid and enforceable, and under them the failure to pay any installment 
premium when due is a sufficient defense to an action upon the policy to 
recover for a loss happening during the time when such premium is thus 
overdue and unpaid. Where a policy contains such a provision, evidence 
that the note was given under a parol agreement that nonpayment of the 
note should not work a forfeiture has been deemed inadmissible.” 14 R. C. 
L. p. 977: Thompson v. Knickerbocker Life Ins. Co., 104 U. S. 252, 26 
L. Ed. 765: Robinson v. Continental Ins. Co., 76 Mich. 641, 43 N. W. 647, 
6L. R. A. 95; 17 Cyc. 604. 

In the case of Robinson v. Insurance Co., decided by the Supreme 
Court of Michigan. the fire occurred October 7, 1886. The premium was 
due on the fire policy from March 30, 1886, but no offer of payment was 
made until after the fire. In disposing of a contention very much like that 
made by appellant here, that court said: 

“The policy was to remain valid and in force up to the time the note 
became due, amd, if the note was not then paid, the policy was to lapse. 
This is the plain meaning of the terms of the policy. There is no force 
in the other suggestions. By the terms of the policy. the note was payable 
at the office of the company in Chicago, or at its offices in New York. or 
to any authorized person having such note in possession for collection. The 
plaintiff made no effort to pay it until after the fire occurred, though it 
had been in the bank there from the March previous. It is apparent that, 
if he had been as diligent in search for his note before the fire as after, he 
would have had no difficulty in finding it, and making payment in time to 
have kent his policy alive. As it is, he is bound by the contract which he 
has made.” 

The claim of appellant that the agent of the insurance company agreed 
to protect Crafton, besides being very doubtful upon the facts, cannot be 
sustained because of the negligence of Crafton in failing for weeks to have 
the benefits of the policy reassigned to him by Baskett, to whom it had been 
previously assigned, and for the still better reason that the alleged agree- 
ment with the insurance agent did not relate to protecting Crafton in case 
of default of payment of premiums, but only to certain equities, which it 
is not necessary here to set out. 

It follows, therefore, that the trial court—there being no cause of ac- 
tion shown in plaintiff, did not err in directing a verdict for the insurance 
company. 

Judgment affirmed. 

——_—_.- > ___ 


OAKES v. FRANKLIN FIRE INS. CO. et At. 
(Supreme Judicial Court of Maine. March 16, 1923.) 
120 Atlantic Reporter, 53. 
1. INSURANCE—INSURED SHOULD SUE ON POLICY AND NOT 
ON AWARD. 
Under Rev. St. c. 87. § 38, providing that an action of indebitatus as- 
sumpsit on an account aes may be brought in actions on insurance 
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policies, insured’s right of action is on the policy and not on the award of 

referees. 

(For other cases, see Insurance, Dec. Dig. § 608.) 

2. INSURANCE — AMOUNT, NOT RIGHT OF RECOVERY, DE- 
TERMINED BY REFEREES. 

Only the amount of damages, and not the right to recover, is submit- 
ted to referees. 

(For other cases, see Insurance, Dec. Dig. § 574[5].) 

3. INSURANCE — INSURED MUST PROVE AWARD OF ARBI- 
TRATORS IN SUIT ON POLICY, OR PROVE ARBITRATION 
REFUSED OR WAIVED; “PRINCIPAL SUM.” 

Under Rev. St. c. 87, § 38, providing for recovery on insurance poli- 
cies in an action of indebitatus assumpsit on an account annexed, setting 
forth “the amount claimed due both as principal sum and as interest,” the 
amount claimed must be substantiated by an award of referees, unless arbi- 
tration is refused or waived by the insurer, in which case proof of actua! 
loss is permitted, although insured may prove a smaller sum than that 
claimed in his account annexed to recover as the “principal sum” due. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


4. INSURANCE — ARBITRATION MUST BE ON NOTICE WITH 

OPPORTUNITY FOR HEARING. G 

The standard fire policy contained in Rev. St. c. 53, § 5, providing that 
the award of referees shall be conclusive, where the parties cannot agree as 
to the amount of loss, eld to require notice to the parties, with opportunity 
to be heard and to present evidence. 

(For other cases, see Insurance, Dec. Dig. § 572.) 


5. INSURANCE — EXCLUSION OF INSURED FROM ARBITRA- 

TION HELD PREJUDICIAL. 

Although referees have a right to determine what kind of evidence 
they will receive, and are not bound by the strict rules of court procedure, 
the action of referees in arbitrarily refusing to proceed to determine 
amount of loss caused by fire, unless insured left the building during the 
examination, was unwarranted, and violated insured’s right to be present 
and be heard, and was prejudicial, and the fact that insured had no evi- 
dence to offer was immaterial. 

(For other cases, see Insurance, Dec. Dig. § 574[2].) 


6. INSURANCE—FAILURE TO PROTEST AGAINST EXCLUSION 
3 acai HELD NOT TO WAIVE RIGHT TO BE 
HEARD. 

Where referees arbitrarily refused to determine amount of loss by fire 
unless the insured left the building, compliance with such demand without 
protest did not waive right of insured to be heard, where insured did not 
understand that her rights were being finally determined, and any request 
on her part to be heard would have been fruitless. 

(For other cases, see Insurance, Dec. Dig. § 576[3].) 

7. INSURANCE — EXCLUSION OF INSURED FROM ARBITRA- 
TION WAS A DENIAL OF STATUTORY RIGHTS, AND IN- 
SURED ENTITLED TO SUE FOR ACTUAL LOSS; “REFUSAL 
OF ARBITRATION.” 

Where insured was excluded from proceedings to determine the amount 
of loss by fire, and insurers refused to give further hearing, it amounted 
to a refusal of arbitration, under Rev. St. c. 53, § 5, and insured was en- 
titled to recover such damages as she could prove before a jury. 

(For other cases, see Insurance, Dec. Dig. § 574[2].) 


Exceptions from Supreme Judicial Court, Hancock County, at Law, 
Separate actions by Alice Eldridge Oakes against Franklin Fire Insur- 
ance Company, against the Atlas Assurance Company, Limited, against the 
National Liberty Insurance Company, against the Fireman’s Fund Insur- 
ance Company, and against the Granite State Fire Insurance Company, 
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tried together. Motion to nonsuit in each case granted, and plaintiff ex- 
cepts. Exceptions sustained. 
Argued before Cornish, C. J., and Spear, Philbrook, Wilson, and Deasy, 


Fellows & Fellows, of Bangor, for plaintiff. 

Pattangall & Locke, of Augusta, for defendants. 

Witson, J. These several actions were tried together and involve with 
one exception the same questions. They were brought under section 38, 
c. 87, R. S., to recover the amount due under certain policies of insurance 
issued by the several companies named as defendants. 


The defendant in each suit pleaded the general issue, and also in a 
brief statement set up the defenses that the plaintiff had made certain false 
and fraudulent statements of overvaluation in her written certificate of her 
loss following a fire, and that the amount of her loss had been submitted to 
a reference in accordance with the provisions of her policy and of the 
statutes, and, the amount of her loss having been determined by the referees, 
no action could be had against the defendant, except upon the award of the 
referees. 

At the close of the plaintiff's evidence, counsel for the defendant in 
each action moved for a nonsuit, which was granted by the court, and the 
case comes to this court upon plaintiff’s exception to this ruling. 

At the trial of the cause at nisi prius the evidence offered related to 
the issue of whether any valid award had been made by the referees, and 
the amount of the actual loss. In what respect the plaintiff had failed to 
make out her case the presiding justice in ruling on the motion did not indi- 
cate, nor was be obliged to do so; but presumably it was upon this issue as 
to whether the evidence disclosed a valid binding award. 

The plaintiff, however, now contends that, assuming there was an award 
by the referees that bound her as to the amount of her loss, she was at 
least entitled to recover the amount of the award, or a proportionate amount 
of it, in each case under her pleadings, and for that reason the nonsuit 
should not have been granted. 


The defendants reply, and say that, not having raised this point when 
the motion for the nonsuit was being considered, she cannot now raise it 
before this court: that her pleadings will not permit a recovery for the 
amount of the award, nor can a suit be maintained, when once a valid award 
has been made by referees selected in accordance with the provisions of 
the standard policy authorized by the statutes of this state, except upon 
the award. 

It is unnecessary, from this court’s view of the case, to determine 
whether the plaintiff, by not raising the question of her right to recover at 
least the amount of the award in the court below, has waived her rights to 
rely upon that ground here. It would obviously be unfair to the presiding 
justice, though no intentional advantage was taken. The point was un- 
doubtedly inadvertently overlooked by all parties at the time; the only 
issue apparently raised by the evidence being the validity of the award. 

{1, 2] However, the court may say, in passing, that these are not cases 
where an action will lie on the award of the referees. The right of the 
insured to recover the loss is not submitted to the referees; only the amount 
of the damages. Dunton v. Insurance Co., 104 Me. 372, 71 Atl. 1037, 20 
L. R. A. (N. S.) 1058. Even in the event of a valid award, the right of 
the insured to recover any amount may have to be determined in court, and, 
if so, it must be done by an action upon the policy, in which the plaintiff 
must show, having established his right to recover, the amount of the loss, 
which he may do by offering the award of the referees as conclusively 
determining it. Fisher v. Insurance Co., 95 Me. 486, 491, 50 Atl. 282, 85 
Am. St. Rep. 428; Soars v. Home Ins. Co., 140 Mass. 343, 5 N. E. 149. 

Under section 38, c. 87, R. S., an action of indebitatus assumpsit on an 
account annexed is authorized in all actions on insurance policies, with the 
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additional allegation that the plaintiff has complied with all the conditions 
of the policy. 

[3] The statute does not require him to set forth anything more in 
his account annexed than “the amount claimed as due, both as principal sum 
and as interest, if any.” Clearly we think the amount claimed as due may 
be substantiated either by “proof” of actual loss, or by a valid award of 
referees, and must be by the latter, unless arbitration is refused or waived 
by the insurer. The plaintiff is not required to prove the full sum claimed 
as due in his account annexed in order to recover. The statute expressly 
excuses him from this burden: 

“The fact that the amount claimed in the account annexed varies from 
the amount found to be due the plaintiff shall defeat the action, unless 
there be found to be a fraudulent claim of an excessive amount.” 

The words “principal sum,” in the plaintiff's account annexed, are not 
to be interpreted as an allegation that the face of the policy is claimed as 
due, but that such a sum is claimed to be due under the policy as principal, 
in distinction from interest. Such is the language of the statute. Proof of 
a less sum due in accordance with a valid award of referees would entitle 
him to recover the amount of the award as the “principal sum” due. 

However, upon the grounds that the defendants contend that the nonsuit 
was granted, we think the exception must be sustained. 


[4] The standard policy of insurance against loss by fire as contained 
in section 5, c. 53, R. S., provides that, in case the parties cannot agree as 
to the amount of the damage, it shall be referred to three disinterested men 
chosen in the manner provided therein, whose award: as to amount of the 
loss, shall be conclusive and final. 

This provision we construe to contemplate something more than a 
mere appraisement by the referees upon a view and such information as they 
see fit to obtain, and requires notice to the parties and an opportunity to 
present evidence and be heard. Bradbury v. Insurance Co., 118 Me. 191, 106 
Atl. 862: Second Soc. v. Royal Ins. Co., 221 Mass. 518, 109 N. E. 384, Ann, 
Cas. 1917E, 491. The Legislature, having made the result of such reference 
conclusive and binding on the parties, must have intended that the parties 
should have the right to be present at all hearings, and also to be heard upon 
any matters pertaining to the amount of the loss. As the court said in the 
case last cited: 

“This has been universal practice under general arbitrations.” 

And such was clearly the understanding of the parties here. In their 
written agreement of reference it is provided that notice of every hearing 
is to be given to each of the parties. It would be a useless requirement that 
the parties shall be notified, if they have no right to be present and be 
heard. 

While an agreement of reference was entered into, it appears to have 
been signed only by the plaintiff and by one who described himself as agent 
for the Franklin Fire Insurance Company. It is objected that only one 
of the defendants entered into the reference, viz. the Franklin ‘Fire Insur- 
ance Company. It is not necessary to pass upon this question at the time. 
The defendants did not put in their case. Their evidence may show that 
while he described himself as agent of the Franklin Fire Insurance Company 
he was acting for all. This question may well be left for determination 
upon another trial. 

No notice of any hearing was given to either of the parties by the 
referees. The defendants apparently waived theirs, and if the plaintiff had 
been permitted to be present during what the referees termed in their award 
a hearing was going on, and been heard, we should consider this defect 
waived on her part. 

[5] Where rights are to be conclusively determined, those acting as 
referees should see to it that the rights of all parties are fully protected. 
As a rule, the insured in this class of cases is not familiar with his rights, 
or the effect of such proceedings. 
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The action in this case of the referee, representing, under the method 
of selection provided in the standard policy, the insurance company or com- 
panies, in arbitrarily refusing to proceed with the reference unless the 
plaintiff left the building during their examination, must be condemned as 
unwarranted, and constituted a violation of her right to be present and be 
heard upon such evidence as bore upon the nature and amount of her loss, 
and to offer such evidence as she might deem to be pertinent to that issue. 

It may be admitted that the referees have the right to determine what 
kind of evidence they will receive, and are not bound by the strict rules 
governing procedure in court; but that does not give them the right to 
arbitrarily exclude either party from participating in the proceedings to 
determine the loss. To exclude either of the parties and all testimony what- 
soever may well be viewed as evidence of such bias and prejudice on the 
part of a referee insisting upon it as to alone invalidate an award. 

The plaintiff in this case testified without contradiction that she went 
with the referees to the third floor of the building to examine its condition, 
but soon it was apparent to her that she was not wanted. “If I went into 
one room, they left and went into another.” In response to this inquiry, 
“You tried to give them some information?” she replied, “I tried to give 
them some information, but I found it wasn’t wanted.” She then went into 
what she termed her room. Her conclusion was soon confirmed. In a short 
time the referee, who may be said to have been selected by her, came in 
and said: 

“Mrs. Oakes, you will have to leave the building. Mr. Hoxie (who 
was the referee selected by the insurance companies) says he cannot or will 
not do anything with you here.” 

Whereupon she left and took no further part in the proceedings. This 
is all confirmed by the referee, Mr. Pettee, who conveyed to her the request 
or ultimatum of Mr. Hoxie. 


[6] It is suggested that, by not protesting and insisting upon her right 
to be heard, she waived her rights; but, tq constitute a waiver of rights, 
the party alleged to have waived must know and appreciate what his rights 
are. Hanscom v. Insurance Co., 90 Me. 333, 38 Atl. 324; Rosen v. Insur- 
ance Co., 106 Me. 232, 76 Atl. 688. The plaintiff, as the evidence shows. 
did not understand that her rights were being finally determined. She says 
she understood only an estimate of the Joss was being arrived at. She did 
seek to call the attention of the referees to certain elements of damage, 
while the view was going on, but was finally requested to leave the building; 
the reference proceeding to its close without her being permitted to be 
present. Of course, she might have insisted on remaining, or requested to 
be heard later; but she was informed that the reference would not go on 
unless she left the building, and when the referees came out was informed 
of their award and that it was final. Any request on her part to remain or 
be heard later obviously would have been fruitless. 


It is suggested that she admitted that she had no evidence to offer, and 
therefore was not prejudiced by the action of the referees; but she was 
not even allowed to be present and present her own views as to her loss. 
One of the referees who rebuilt or repaired the building testified at the trial 
that there were many elements of damage which were not discovered upon 
their view, or taken into consideration in their award; hence it cannot be 
said that the plaintiff could not have been prejudiced by her exclusion. 

Clearly we think, upon the evidence before this court, there was not the 
arbitration of her loss by three disinterested referees which the statute con- 
templates. The proceeding described in the evidence was not arbitration 
at all, but an arbitrary determination of the loss suffered by the plaintiff 
without evidence of prior conditions—a mere appraisement upon what ap- 
pears to have been a somewhat superficial view and personal examination 
by the referees alone 

The purpose of this provision in the standard policy was to provide a 
speedy method of determining the loss by an impartial tribunal, which 
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might view the property, hear the parties, and, without being hampered by 
the strict rules of court procedure, adjust the question most often in dispute 
between the parties, thus saving, perhaps, expensive litigation in the courts. 

But the purpose of this statute will not be served if the proceedings on 
reference are permitted to relapse into a mere arbitrary appraisal on view 
or from personal knowledge of the referees. If it is to result in an award 
which shall-be conclusive on the parties in a court of law, full opportunity 
to be heard after notice must be granted both parties by referees who are 
disinterested and impartial. 

[7] Such opportunity was not given to the plaintiff in the proceedings 
had under the agreement of reference in these cases; and, the defendants 
having indicated that they would neither agree upon a new reference nor 
further hearing under the existing agreement, the case now stands before 
this court as though arbitration had been refused by the defendants, and 
the plaintiff was entitled to recover such damages as she proved before the 
jury. 

Entry must be: Exception sustained. 

————__- 


BARNES v. DIRIGO MUT. FIRE INS. CO. 





SAME v. NARRAGANSETT MUT. FIRE INS. CO. 
(Supreme Judicial Court of Maine. April 27, 1923.) 
120 Atlantic Reporter, 675. 

i. INSURANCE—OCCUPANCY CLAUSE HELD NOT TO REQUIRE 
OCCUPANCY BY INSURED HIMSELF. 

Clause avoiding policy, “if the dwelling is not now personally and con- 
tinuously occupied by assured, or becomes vacant by his removal and so 
remains vacant for more than 10 days without” a permit, was not a war- 
ranty that insured himself would occupy, but merely required occupancy by 
insured or some other person. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 

2. INSURANCE — WARRANTY CANNOT INCLUDE ANYTHING 
NOT FAIRLY WITHIN ITS TERMS. 

A warranty cannot include anything not fairly within its terms. 

(For other cases, see Insurance, Dec. Dig. § 264[2].) 

3. INSURANCE-POLICY CONSTRUED IN FAVOR OF INSURED. 
An insurance policy must be liberally construed in favor of the insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Report from Supreme Judicial Court, Lincoln County, at Law. 

Actions by Etta M. Barnes against the Dirigo Mutual Fire Insurance 
Company and against the Narragausett Fire Insurance Company. Cases 
reported. Judment for plaintiff in both cases. 

Argued before Cornish, C. J., and Spear, Hanson, Dunn, Morrill, and 
Deasy, JJ. 

Arthur S. Littlefield, of Portland, and Carl M. P. Larrabee, of Wiscas- 
set, for plaintiff. ; 

William H. Newell, of Lewiston, for defendants. 

Hanson, J. These are two actions of assumpsit on two policies of 
fire insurance, issued severally by the defendants. The cases are reported 
to this court upon the following agreed facts: 

“Each of the defendants insured the plaintiff under the Maine standard 
policy issued August 22, 1917, for three years, against fire, the Narra- 
gansett $1,000, on neat stock not to exceed $75 on each; the Dirigo $1,100, on 
neat stock not to exceed $75 on each, $100 on vehicles, and $800 on horses 
not to exceed $200 on each. 

“At the time of the insurance, the premises were occupied by the 
assured and her husband and continued so to be until about June 1, 1919, 
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when they were leased to Henry M. Dodge, who before that lived near by 
and did the work about the place and barn of the plaintiff. 

“The plaintiff left there to be cared for by Dodge the personal prop- 
erty for which compensation is claimed and also some household furniture. 

“Dodge brought there his own furniture and several head of stock, 
which were also lost in the fire without insurance. 

“While the premises were under lease to Dodge on January 9, 1920, 
the buildings with their contents were totally destroyed by fire. 

“It is agreed that the plaintiff lost insured property for which, if liable, 
the defendant Narragansett Mutual Fire Insurance Company should pay 
$964.28, with interest from March 22, 1920, and the Dirgio Mutual Fire 
Insurance Company $1,260.72, with interest from the same date. 

“The defendants contend that they are not liable because of the pro- 
visions of a rider attached to the policies, the first paragraph of which 
reads: ‘If the dwelling is not now personally and continuously occupied by 
assured, or becomes vacant by his removal, and so remains vacant for more 
than ten days without a written or printed assent of the company, this policy 
shall be void.’ 


“If his contention is correct and constitutes a defense, judgment is to 
be for the defendant, otherwise for the plaintiff. 

“The full policy need not be printed, but may be used by either party. 

“Five of the neat stock were kept by Dodge, and the plaintiff paid him 
therefor, the balance of the neat stock and fhe vehicles, harnesses, and 
robes were leased with the premises to Dodge, all owned by the plaintiff. 
Lost 26 cows, 1 bull, and 1 horse (being kept for the plaintiff), and the 
vehicles,” etc. 


The defendants’ counsel, in his brief, claims that these two policies were 
void for the reason: 


(1) “That the plaintiff did not personally and continuously occupy 
the premises from the issuance of the policies to the date of the fire, in 
accordance with the terms of the rider attached thereto.” 

(2) “Because the understanding agreement and warranty between this 
plaintiff and these defendants was that she (the plaintiff), was then occupy- 
ing the buildings, and that she would occupy them personally and continu- 
ously during the times for which these policies were issued, or that the 
policies should be void.” 


(3) “That such conclusion is the only tenable interpretation of the 
insurance contract between the parties.” 

[1] This contention we are not able to sustain. The rider does not 
contain language from which such conclusion can fairly be drawn. Con- 
sidered as a whole, it leaves no doubt as to the intention of its author. 
Provision is made for, and a limitation fixed in case of, a vacancy, a limita- 
tion of 10 days, as against that of 30 days as in the body of the policy. 
The latter provision would never have been made had the parties agreed 
that the plaintiff and none other should occupy the premises during the 
terms of the policies. The true interpretation of the rider is that the build- 
ings should be occupied continuously by the owner or some other person, 
and that a vacancy for more than 10 days would invalidate the policy. The 
language used in the first sentence, “if the dwelling is not now personally 
and continuously occupied, by the assured,” must be held to be words of 
descriptions, and’ not a warranty that the plaintiff would remain in the 
buildings during the continuance of the policy. Now “personally and con- 
tinuously occupied” describes the use to which the property had been 
subject, its use at the date of the policy, and its prospective use, which 
in fact continued its then (now) use for more than a year thereafter. 

[2] The owner had been so occupying, was then occupying, and 
intended to occupy the property indefinitely, but evidently changed her 
intention, as she had the right to do, and in contemplation of just such 
happening, the defendants attached the rider providing for a vacancy for 
not more than 10 days under stipulation for forfeiture. See Joice v. 
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Maine Insurance Co., 45 Me. 168, 71 Am. Dec. 536; Stout v. City Fire 
Ins. Co., 12 Iowa, 371, 79 Am. Dec. 539. If the parties intended to agree 
to any other forfeiture, it would have been an easy matter to have so 
stipulated, and avoid the ambiguity and uncertainty of the language ac- 
tually used, which the defendants now urge as a continuing warranty of 
personal occupancy by the plaintiff to the end of the term. To so hold 
in the instant case would work manifest injustice, against which courts 
have hitherto pronounced. To constitute a warranty during the term of 
the risk requires more words than the insurers have used. We are asked-to 
extend the meaning of the words “now personally and continuously oc- 
cupied” and declare a warranty by construction. This cannot be done. A 
warranty cannot include anything not fairly within its terms. Blood v. 
Howard Insurance Co., 12 Cush. (Mass.) 472. In Burlington Ins. Co. v. 
Brockway, 138 Ill. 644, 28 N. E, 799, a building represented as occupied as 
a storehouse and dwelling house, with a provision against vacancy, was held 
not avoided by its occupancy only as a storehouse, as the warranty related 
only to its use when insured, and express words are necessary for a con- 
tinuing warranty. If property be denominated as the house occupied by a 
particular person, this is at most a warrant that it is, and not that it shall 
continue to be, so occupied. May on Insurance, § 274; Liverpool, etc., In- 
surance Co. v. McGuire, 52 Miss. 227; Burlington Ins. Co. v. Brockway, 
138 Ill. 644, 28 N. E. 799. In Catlin v. Springfield Insurance Co., 1 Sumn 
435, Fed. Cas. No. 2, 522, the insurance was “on a dwelling house 

in. . . Vermont, owned by Lemuel Hayden and Harvey Hobart, of 
Burlington, aforesaid, at present occupied by one Joel Rodgers, as a dwel- 
ling house; but to be occupied hereafter as a tavern, and is privileged as 
such.” The ground of defense was that the building was insured to be oc- 
cupied; that when burnt it had been a long time vacant, often deserted, 
derelict, and was destroyed by foul means, and that had the house been 
occupied as insured, the loss could not have occurred from the cause which 
destroyed it. It was held that the words in the policy did not constitute 
a warranty that the house should, during the continuance of the risk, be 
constantly occupied as a tavern, and that the risk continued, although it 
was vacant. 

See Cumberland Valley Mut. a Co. v. Douglas, 58 Pa. 419, 98 
Am. Dec. 298; May on Insurance, vol. 1, p. 501; 19 Cyc. 687; Kimball v. 
7Etna Ins. Co., 9 Allen (Mass.) 540, 8 $ Am. Dec. 786; Gamwell v. Mer- 
chants’, etc., Fire Ins. Co., 12 Cush. (ile) 167; Foy v. A&tna Ins. Co., 3 
Allen (N. B.) 29; Somerset Co. Mutual Fire Ins. Co. v. Usaw, 112 Pa. 80, 4 
Atl. 355, 56 Am. Rep. 307. A standard insurance policy being prepared by 
the insurers should be construed, when the meaning is doubtful, most favor- 
ably to the insured, who had nothing to do with the preparation thereof. 
Matthews v. American Central Ins. Co., 154 N. Y. 449, 48 N. E. 751, 
39 L. R. A. 433, 61 Am. St. Rep. 627; Rickerson v. Hartford Ins. Co., 149 
N. Y. 307, 313, 43 N. E. 856, A liberal construction of an insurance policy, 
if it is a reasonable one and will prevent injustice, should be adopted when 
a literal construction would lead to manifest injustice. Id. 

Without the rider, the policy in suit provided for vacancy by removal 
of the “owner or occupant”—clearly contemplating occupancy by a possible 
tenant, as well as by the owner. The terms are plain, and a violation of the 
releases the insurer from liability, 

“This standard policy, by its terms, is declared void if the premises be- 
come vacant by the removal of the owner or occupant, and so remain va- 
cant for more than thirty days, without the assent in writing or in print of 
the company irrespective of the question whether such vacancy materially 
increases the risk or not.” Knowlton v. Patrons’ Androscoggin Fire Ins. 
Co., 100 Me. 481, 62 Atl. 289, 2 L. R. A. (N. S.) 517. 

But the dwelling house never became vacant. It was occupied by a 
tenant as a place of abode at the time of the fire. The tenant moved in 
when the plaintiff moved out. For a dwelling house to be occupied within 
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the meaning of such condition, it must be occupied by human beings as 
their customary place of abode. Herrman v. Adriatic Fire Ins. Co., 85 N. Y. 
162, 39 Am. Rep. 644. 

[3] Norule, in the interpretation of a policy, is more fully established, 
or more imperative and controlling, than that which declares that, in all 
cases, it must be liberally construed in favor of the insured, so as not to 
defeat, without a plain necessity, his claim to indemnity, which, in making 
the insurance, it was his object to secure. When the words are, without 
violence, susceptible of two interpretations, that which will sustain his 
claim and cover the loss must, in preference, be adopted. While courts 
will extend all reasonable protection to insurers, by allowing them to hedge 
themselves about by conditions intended to guard against fraud, careless- 
ness, want of interest, and the like, they will nevertheless enforce the salu- 
trary rule of construction, that, as the language of the condition is theirs, 
and it is therefore in their power to provide for every proper case, it is 
to be construed most favorably to the insured. May on Insurance, § 175, 
note 1. The same author, by way of illustration says: 

“Thus, if a stipulation be ambiguous, and no light can be thrown upon 
it in accordance with the received principles of law, from extrinsic evi- 
dence, the doubt is to be resolved against the party by whom and in whose 
favor the stipulation is made.” Id. 

The object of the contract being to afford indemnity, it will be so con- 
strued in case of doubt, as to support rather than to defeat that indemnity 
provided for. 19 Cyc. 657, and cases cited. 

If it was intended by the insurers to insert words in the rider which 
should avoid the policy if the plaintiff did not continuously occupy the 
premises until the expiration of the risk by limitation, such intention is not 
apparent from the record. 

The entry will be: Judgement for the plaintiff in both cases. 


~~ 


GERVICKES v. ROYAL EXCH. ASSUR. CO. OF LONDON, ENG- 
LAND. (No. 127, Oct. TERM.) 
(Supreme Court of Michigan. March 22, 1923.) 
192 Northwestern Reporter, 654. 

2. INSURANCE — REQUIREMENT OF QWNERSHIP NOT VIO- 
LATED BY CONVEYANCE AS SECURITY. 

Condition in standard policy that the policy should be void unless in- 
sured’s interest was other than unconditional and sole ownership in fee 
simple held not violated by a deed absolute in form, but executed merely to 
secure a debt. 

(For other cases, see Insurance, Dec. Dig. § 328[7].) 

4. INSURANCE—INCREASE OF INCUMBRANCE HELD NOT TO 
INVALIDATE POLICY WHERE NO INJURY SHOWN TO 
HAVE RESULTED. 

Under Comp. Laws 1915, § 9481, making breach of condition of an in- 
surance policy no defense unless the insurer was injured thereby, an in- 
crease of incumbrance could not be declared to render void a policy issued 
while such statute was in force, in the absence of evidence that injury re- 
sulted from the incumbrance. 

(For other cases, see Insurance, Dec. Dig. § 328[6].) 

5. INSURANCE — EVIDENCE HELD TO SHOW AGENT'S AU- 
THORITY TO WAIVE NOTICE AND PROOF OF LOSS. 

In action on fire policy, evidence for plaintiff held to show agency and 
authority of the claimed representatives of defendant to waive notice or 
compliance with policy requirements as to proof of loss, etc. 

(For other cases, see Insurance, Dec. Dig. § 76.) 

Error to Circuit Court, Kent County; Willis B. Perkins, Judge. 

Action by John A. Gervickes against the Royal Exchange Assurance 
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Company, of London, England. Judgment for plaintiff, and defendant 
brings error. Affirmed. 

Argued before Wiest, C. J., and Fellows, McDonald, Clark, Bird, 
Sharpe, and Steere, JJ. 

Frederick J. Ward, of Detroit, for appellant. 

John M. Dunham, of Grand Rapids, for appellee. 

SreerE, J. Defendant seeks reversal of a judgment against it based on a 
fire loss under a $1,000 insurance policy which it had issued to plaintiff cov- 
ering a frame dwelling house located at 515 Webster Street, Grand Rapids. 
The policy was issued January 2, 1916. The fire occurred November 11, 
1918, resulting in a total loss. This action was begun in the circuit court 
of Kent county on June 19, 1919. The case was tried before the court with- 
out a jury. Findings of fact with conclusions of law thereon were filed by 
the court on May 10, 1921, followed by entry of judgment on the same date 
in favor of plaintiff. Omitting formal parts, they are as follows: 

“(1) That on January 2, 1916, defendant, the Royal Exchange Assur- 
ance Company of London, England. a foreign corporation, in considera- 
tion of premiums paid and to be paid by the plaintiff, issued to him its policy 
No. 4851685, and insured his property at.515 Webster Street, N. W., Grand 
Rapids, Mich., against loss or damage by fire to the amount of $1,000. 

“(2) That at the time said policy was issued plaintiff held title to the 
property, that it was used as a dwelling house, and insured as such, and the 
character of such use was never materially changed. The property was 
subject to a mortgage of $1,000, and had been sold on a land contract which 
had been abandoned and terminated by the vendees prior to the fire in 
question, and that due notice of said mortgage and said contract was had 
by the defendant. 

“(3) That the policy in question was issued on behalf of defendant 
by the Grand Rapids Insurance Agency, its agent, and was procured by one 
Frank D. McKay, a licensed broker representing said agency. 

“(4) That prior to the fire in question which destroyed the property, 
and upon which this action is founded, a small loss occurred on the premises, 
which was taken up for adjustment by Mr. Blickle, of the Grand Rapids 
Insurance Agency, and by Mr. McKay. That proofs of loss were filed 
with Mr. Blickle, the loss was passed upon by Blickle and McKay, and the 
defendant insurance company paid the loss as adjusted by them in the sum 
of $15, which payment reduced the principal amount of the policy in that 
sum. 

“(5) That prior to July 12, 1918, plaintiff had been indebted to one 
Archibald B. McKay in the sum of $500. That to pay his taxes, etc., plain- 
tiff, through Frank D. McKay, borrowed from the latter’s brother, Archi- 
bald B. McKay, the further sum of $150. That prior to this time plaintiff 
had given said McKay an assignment of a land contract and a deed to certain 
property, and, after the further advance of $150 to plaintiff, he gave the 
said Archibald B. McKay an assignment of the land contract and a deed 
of the property insured by defendant. That, although absolute on its face, 
it was agreed by the parties that it was to be held merely as collateral to 
secure said Archibald B. McKay. 

“(6) That Frank D. McKay; the representative of the Grand Rapids 
Insurance Agency, agent for the defendant, had knowledge of all these 
transactions. That he handled plaintiff's business affairs and secured the 
advance by the said Archibald B. McKay, and secured the assignment and 
deed in question, to secure his said brother. 

“(7) That on November 11, 1918, a fire occurred, resulting in a total 
loss within the meaning of the policy, That at that time plaintiff was 
pastor of a Catholic church in the city of Saginaw. That he was notified 
of the loss by the said Frank D. McKay, who, om behalf of plaintiff, pro- 
cured blanks from the Grand Rapids Insurance Agency, had them filled out, 
and filed them with Mr. Blickle of the Grand Rapids Insurance Agency, at 
the latter’s request. That these proofs of loss were later turned over to 
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the Western Adjustment & Inspection Company, adjuster for the defendant 
insurance company, who, on March 10, 1919, through its manager, Mr. 
Reilly, denied liability on behalf of defendant, and refused to pay the loss. 

“(8) That at the time of this loss plaintiff had an interest in the in- 
sured property to the amount of $1,000 and upwards. 

“(9) That the mortgagee, although protected by a full contribution 
clause in the policy, never brought any action to recover under it, nor did 
he ask to join or intervene in this case. That by the terms of the policy 
suit must be brought within a definite time, which has long since passed. 

“(10) That this loss became due and payable at the time of the refusal 
by defendant’s agent to pay said loss. which amounted to the principal sum 
named in the policy as reduced by the first loss paid, to wit, $985, interest 
upon that amount from that date amounting to $109.12.” 


Conclusions of Law. 


“T find and conclude as a matter of law: 

“(1) That the terms and conditions of the policy had been complied 
with, and at the time of the loss the policy was in full force and effect. 

“(2) That the loss suffered by plaintiff was covered by the policy, 
and the defendant is liable to plaintiff under said policy. 

“(3) (That the amount due plaintiff, together with interest to date, 
amounts to $1,094.12, with costs to be taxed. 

“Let judgment be entered accordingly.” 


[1] No proposed amendments to the court's findings of fact and con- 
clusions of law were filed or points of law presented to the court in writing, 
as upon requests to charge, at any time, so far as this record discloses. No 
motion was made for a new trial. On May 16, 1921, a motion was granted 
extending time for settling bill of exceptions 60 days. No exceptions to 
the court’s findings and.conclusions were filed until September 15, 1921, 
over four months after judgment was entered. They were in blanket form 
as follows: 

“The defendant Royal Exchange Assurance Company does hereby 
except to the findings of fact and conclusions of law as found by the 
court in the above-entitled action.” 

These exceptions not only fail to point out any particular error to 
which the attention of the court is directed or grounds for taking them, 
but they were not filed within four days after the completed findings were 
filed, and judgment entered, as required by section 3 of circuit court rule 
No. 45 (191 N. W. xxii). Counsel for plaintiff contend that, owing to 
noncompliance with the prerequisites for review imposed by rule 45, de- 
fendant’s technical grounds of error are not properly before the court for 
review. As to most, if not all, the questions defendant seeks to raise this 
objection is well taken. The mandatory requirements of rule 45 have been 
so often and fully discussed by this court that it seems sufficient to refer 
to a few of the later cases upon that subject where the force and effect 
of that rule is declared. Cascarelli v. New York Cent. R. Co., 202 Mich. 
304, 168 N. W. 427; Engel v. Tate, 203 Mich. 679, 170 N. W. 105; Marshall 
& Ilsley Bank v. Mooney, 205 Mich. 518, 171 N. W. 534; Messer v. Dornbos, 
210 Mich. 46, 177 N. W. 199; Curry v. Shears, 216 Mich. 699, 185 N. W. 
671; Murphy v. Bonewell, 218 Mich. 171, 187 N. W. 256. In the Curry 
Case it is said: 

“Defendant's exceptions to the findings were not filed within four days, 
as required by this rule [45]. This precludes us from considering whether 
the findings are against the clear weight of the evidence as is required, 
when exceptions are properly taken, by sections 14 and 15 of chapter 18 
of the Judicature Act (3 Comp. Laws 1915, §§ 12586, 12587). The only 
questions therefore open to us to review is whether the findings of fact 
support the judgment. Rameau v. Valley, 168 Mich. 569. See, also, Simon 
y. Zarevich, 213 Mich. :662, and cases therein cited.” 

In the Mooney Case, pointing out that for failure to comply with rule 
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45, the errors assigned upon the findings of the court could not be con- 
sidered, it is said: 

“It remains to consider whether the refusal . . . to strike out the 
testimony for plaintiff and to dismiss the case . . . was reversible 
error. 

The facts found by the court support the judgment, but, under de- 
fendant’s motion for a directed verdict on the ground that plaintiff failed 
to make a prima facie case by any competent testimony, it seems to remain 
for the court to consider whether certain essential facts found are sus- 
tained by any competent evidence. Two points strenuously urged for de- 
fendant are the evidence of agency on the part of those claimed by plaintiff 
to have represented defendant, and the competency of oral testimony ad- 
mitted to show a deed of the premises from plaintiff to Archibald McKay 
was not a defeasance, but only given as security for a debt. Those ques- 
tions were saved by objections timely made to testimony as taken, followed 
by motion for directed verdict, in effect to strike out the claimed incompetent 
testimony, and dismiss the case. 

[2, 3] The policy involved here was a Michigan standard policy, with 
notice of the $1,000 mortgage and land contract acknowledged, and con- 
tdining the customary condition that, unless otherwise provided, it should 
be void unless the interest of the insured was other than unconditional and 
sole ownership in fee simple. It is urged for defendant that evidence 
to vary the terms of the deed from plaintiff to Archibald McKay was in- 
competent, especia!ly as to a third party, and the unqualified deed of defend- 
ant stood as a palpable violation of plaintiff’s policy which renders it void. 

Undisputed oral evidence supported by correspondence between Frank 
D. McKay, who as a licensed broker secured the insurance for the Grand 
Rapids Insurance Agency, and plaintiff shows that the deed was given as 
collateral security in the nature of a mortgage to a note for money loaned 
to plaintiff. 

In Joyce on Insurance, § 2259, it is said: 

“Under a condition in the policy that, in case of sale, transfer or 
change of title in the property insured, such insurance shall be void and 
cease, it has been held that a merely nominal transfer as collateral security 
for debts which are liens on the property, will not void the policy.” 

“A deed absolute in form, but in fact given simply as security for a 
debt, does not convey the title, but is both at law and in equity a mortgage 
only. Where, therefore, a policy . . . contained a condition 
that a sale or transfer of the property sold or any change in the title with- 
out the consent of the company would avoid the policy, held, that a deed 

. . executed simply to secure a debt, is not within the condition and 
did not affect the policy.” Barry v. Insurance Co., 110 N. Y. 1, 17 N. E. 405. 

Upon the proposition that oral evidence is admissible, ‘vide, also, 22 
Corpus Juris, 1293, and Michigan cases there cited: Potter on Michigan 
Evidence, § 361; Jeffrey v. Hursh, 49 Mich. 31, 12 N. W. 898; Matthews 
v. Forslund, 112 Mich. 591, 70 N. W. 1105. 

[4] Furthermore, under the law as it existed when this policy was 
issued (sec. 9481, Comp. Laws 1915), this increase of incumbrance could 
not be declared to render the policy void unless defendant was injured by 
reason of it, and there is no finding or evidence in the case that such result 
followed. Lagden v. Concordia Mutual (Fire Ins. Co., 188 Mich. 689, 154 
N. W. 87, 158 N. W. 848; McPhee v. Miller’s Nat. Ins. Co., 198 Mich. 215, 
164 N. W. 425; Lagden v. Ins. Co., 206 Mich. 341, 172 N. W. 396; Linde- 
mann v. Ins. Co., 217 Mich. 698, 187°N. W. 331. 

[5] As to the question of agency and authority to waive notice or 
compliance by the insured with requirements as to proofs of loss, appraisal, 
arbitration, etc., it is undisputed that the Grand Rapids Insurance Agency 
was agent of defendant, and as such issued this countersigned policy. Frank 
D. McKay testified : 

“T prepared and filed proof of loss with Mr. Blickle of the Grand 
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Rapids Insurance Agency. I acted for Father Gervickas. I had the esti- 
mate made and proofs of loss at the request of Mr. Blickle. . . . 
think Mr. Blickle made out most of the proofs and left a part.of it that he 
asked me to fill in.” 

The Adjuster referred to in paragraph 7 of the court’s findings is 
identified in the testimony as an adjuster named Reilly. Of him counsel 
for defendant stated during the trial: 

“Mr. Reilly, of the Western Adjustment Company, who is now dead. 

He represented the company in this loss.” 

Frank McKay was permitted to testify that, after giving the proofs of 
loss to Blickle, he next saw them in the hands of Reilly, who told him he 
was instructed to say that the claim would not be paid because of the condi- 
tion of the title. This testimony was strenuously objected to as matter 
equally within the knowledge of the deceased. Conceding its incompetency, 
there yet remains in the record competent testimony of defndant’s refusal 
to recognize the claim. Blickle of the Grand Rapids agency so stated to 
McKay, and plaintiff received a registered letter from Reilly advising him 
that this purported proof of loss was rejected and “No proof, purported or 
otherwise, could be accepted when signed by you, since you do not appear 
to be the owner of the property.” This letter was signed: “Western Ad- 
justment & Inspection Company, by James C. Reilly. Manager, its Grand 
Rapids, Mich., Branch, Adjuster for Royal Exchange Assurance Com- 
pany, of London, England.” 

We find no reversible error, and the judgment will stand affirmed. 
—. 4s 


MICHIGAN FIRE & MARINE INS. CO. v. SLAUGHTER. (No. 67.) 
(Supreme Court of Michigan. Dec. 27, 1922.) 
191 Northwestern Reporter, 23. 
INSURANCE—UNDER STATUTE, FIRE POLICY NOT FOR- 

FEITED BY INSURED'S CONVEYING PROPERTY AND TAK- 

ING BACK MORTGAGE, AS TO WHICH INSURER WAS EN- 

TITLED TO SUBROGATION PRO TANTO. 

Breach of condition of fire policy by the insured owner, by transfer- 
ring his interest as owner without notice to insurer, and retaining only’ an 
interest as mortgagee for the unpaid part of the purchase money, does not, 
under Pub. Acts 1911, No. 128, forfeit the policy; insurer not being in- 
jured by such transfer and mortgage, in view of its right to subrogation 
pro tanto to insured’s mortgage security. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 

Error to Circuit Court, Wayne County; Harry J. Dingeman, Judge. 

Action by the Michigan Fire & Marine Insurance Company against 
George W. Slaughter. Judgment for defendant, and plaintiff brings er- 
ror. Affirmed. 

Argued before Fellows, C. J., and Wiest, McDonald, Clark, Bird, 
Sharpe, and Steere, JJ. 

Oxtoby, Robison & Hull, of Detroit, for appellant. 

Monaghan, Crowley, Reilley & Kellogg, of Detroit, for appellee. 

McDona_p, J. On June 29, 1914, plaintiff issued to defendant a policy 
of. fire insurance in the Michigan standard form in the sum of $5,000, 
against loss or damage by fire to the following buildings and property on 
his farm in Oakland county: Dwelling, $2,000; grain barn, $1,200; hay, 
grain, and feed in the barn, $500; and horse and cow barn, $1,300. On 
or about April 10, 1916, defendant sold and conveyed the land, including 
the dwelling house, to the Oakland Development Company for $74,250, to 
be paid as follows: Cash, $24,750, and the balance secured by mortgage 
of $49,500, which mortgage is still unpaid. At the same time, by agree- 
ment, the defendant reserved the title to the barns. He did not assign the 
fire insurance policy or any interest therein to the purchaser, and did not 


notify the plaintiff company of any change in the title. On September 2. 
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1916, the dwelling, barns, and contents, including the horse and cow, were 
destroyed by fire. 

The proofs of loss, which were prepared by the plaintiff and signed by 
the defendant, stated that he owned the property, that there had been no 
change in title, and that no other person had any interest therein. Plaintiff 
paid the loss, amounting to $5,000, without any knowledge of the sale, 
mortgage, and reservation of title to the barns. When it learned of that 
fact, it brought this suit to recover the amount paid, except for the $500 
loss to the hay, grain, and feed, the title to which had not changed. On 
the trial defendant offered no testimony. Both parties moved for a directed 
verdict. The court directed a verdict for the defendant, basing his action 
on the application of the provisions of Act 128 of the Public Acts of 1911 
to the undisputed fact that there was no connection between the loss and 
the breach of condition by the defendant. The plaintiff appeals. 

In this court the plaintiff waives recovery for the amount paid on loss 
to the barns and contents, amounting to $2,500, but insists that it has a right 
to a return of the $2,000 paid for loss to the dwelling, the title to which 
was transferred by the defendant to the Oakland County Development Com- 
pany, and in which the defendant had but a mortgage interest at the time 
of the fire. It is the plaintiff's claim: 

“That it insured defendant as owner of the house. The defendant, 
after his sale of the house to the Oakland County Development Company, 
had no right to retain his policy (originally issued to him as owner): and 
treat the same thereafter as insurance of his mortgage interest, at the same 
time denying to the plaintiff its rights as an insurer of such interest.” 

The question raised by the plaintiff's assignments of error involves the 
construction to be placed on Act 128, Public Acts 1911, as applied to the 
facts and circumstances of this case. It is undisputed that at the time of 
the fire the defendant was not the owner of the house, but had a mortgage 
interest in it; that the plaintiff had insured him as owner, and had not 
agreed to insure his mortgage interest; and that it paid to the defendant 
the $2,000 loss on the house, relying on his sworn statement that there had 
been no change in title. 

The statute in question (Act 128, Public Acts 1911) reads in part as 
follows: ; 

“No policy of fire insurance shall hereafter be declared void by the 
insurer, for the breach of any condition of the policy, if the insurer has 
not been injured by such breach, or where a loss has not occurred during 
such breach and by reason of such breach of condition.” 

The question as to whether such a breach of the conditions of the 
policy as is here shown by the undisputed evidence works a forfeiture of 
the contract was directly passed upon by this court in Lindemann v. Amer- 
ican Insurance Co., 217 Mich. 698, 187 N. W. 331. In that case Emma 
Lindemann secured insurance from the company on certain buildings of 
which she was owner. Thereafter she transferred the title to her sons, 
taking back a mortgage for $30,000. No notice of this was given to the 
insurance company. Subsequently the buildings were damaged by fire. The 
insurance company refused payment, claiming that, by transferring her 
interest as owner without notice and retaining only a mortgagee’s interest, 
Mrs. Lindemann had breached the conditions of her contract, resulting in 
a forfeiture of the insurance. This court held that the nolicy contract 
was entered into with the provisions of the statute in mind, and that the 
defendant could not claim a forfeiture for breach of condition in trans- 
ferring title without notice. 

In the instant case, however, the plaintiff claims that the statute does 
not apply, because it has been injured by the breach, unless it be held that 
it is entitled to subrogation pro tanto to defendant’s $49,500 mortgage. 
The property was insured to defendant as owner; it was a personal con- 
tract, did not pass with the title, and was not assigned to the purchaser. 
There was no agreement with the purchaser as to the insurance. The 
defendant, therefore, is under no legal obligation to account to the pur- 
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chaser for the insurance money received, nor can he be compelled to credit 
it on the mortgage, though if the policy is now valid, it insures his mort- 
gage interest, which is in effect his mortgage debt. So, unless the plaintiff's 
right to, subrogation be recognized, the defendant profits to the extent of 
$2,000 by his breach of contract, because he may retain the money recovered 
without crediting it upon the $49,500 mortgage, which he may still collect 
in full. Because of these facts, the plaintiff is entitled to subrogation pro 
tanto to defandant’s security. 

In this view of the case, the breach by defendant of the condition of 
the policy relating to transfer of title, was without prejudice to the plaintiff. 
As we have heretofore indicated, the case is controlled by Lindemann vy. 
American Insurance Co., supra. See, also, McPhee v. Millers’ Insurance 
Co., 198 Mich. 215, 164 N. W. 425. 

The judgment of the circuit court is affirmed, with costs to the 


defendant. 
————__ - 


WALZ et aL. v. PENINSULAR FIRE INS. CO. OF AMERICA. 
(No. 102.) 
(Supreme Court of Michigan. Dec. 29, 1922.) 
191 Northwestern Reporter, 230. 
1. INSURANCE — WHETHER INSURED CAUSED FIRE TO BE 

SET TO PREMISES HELD FOR JURY. 

In an action on a fire policy, question of whether the insured procured 
others to set fire to premises field for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

4. INSURANCE—ADMISSION OF TESTIMONY AS TO ACTIVI- 

TIES OF INSURANCE DETECTIVE HELD NOT ERROR. 

In an action on fire policy, in which there was evidence to support an 
inference that a person who made an attempt to discover the cause of the 
fire was acting for defendant and other insurers, the admission of testi- 
mony as to his activities in the case held not error. 

(Eor other cases, see Insurance, Dec. Dig. § 648[1].) 


9. INSURANCE—POLICY IN STANDARD FORM NOT INVALI- 
DATED BY EXECUTION OF MORTGAGE WITHOUT IN- 
SURER’S CONSENT. 

Fire policy in standard form was not invalidated by execution of mort- 
gage without the consent of the insurer, as against the contention that the 
execution of the mortgage was a change in title and interest of the subject 
of the insurance. 

(For other cases, see Insurance, Dec. Dig. § 328[6].) 


Error to Circuit Court, Washtenaw County; George W. Sample, Judge. 

Action by William L. Walz, trustee, and another against the Peninsu- 
lar Fire Insurance Company of America. Judgment for plaintiffs, and de- 
fendant brings error. Affirmed, with remittitur. 


Argued before Fellows, C. J., and Wiest, McDonald, Clark, Bird, 
Sharpe, and Steere, JJ. 

Henry C. Walters, of Detroit (Arthur P. Hicks, of Detroit, of coun- 
sel), for appellant. 

Cavanaugh & Burke, of Ann Arbor (James O. Murfin, of Detroit, of 
counsel), for appellees. 


Cxiark, J. This action is on a $25,000 fire insurance policy issued to 
Sarah Goffe by defendant. She owned a plant in Ann Arbor, in which, 
under the name of Ann Arbor Stamping & Metal Company, she was prin- 
cipally engaged in the purchase and sale of sheet metal scrap and in the 
manufacture therefrom and the sale of small stampings, such as auto- 
mobile license plates, frying pans, shovels, hoes, spades, etc. A fire occurred 
in the plant between 11 and 12 o'clock in the night of December 31, 1920. 
She had ordinary fire insurance amounting to $375,000, and use and occu- 
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pation insurance to the amount of $30,000. The insurance was written by 
two agents of the different companies of which Mrs. Goffe said: 

“No, sir; I build up the business, and when the business is built up, 
Mr. Brooks and Mr. Butler came up and asked me why I didn’t take 
insurance.” 

“A. I told Brooks and Butler that they should take a look around 
the shop and see what there is, and they should give me insurance on it. 

“Q. When did you tell them that? A. When I take insurance, when 
they come to the ofhce. 

“Q. Every time you took a new policy you told them that? A. No; 
I just told them once, and they take care of me.” 

There was a fire in the same plant on August 22, 1920, because of 
which Mrs. Goffe was paid $125,000 by insurance companies. Most of the 
insurance in question was written after the first fire. This is the first, in 
point of trial, of, it seems, 58 suits against 46 insurance companies, brought 
to recover the amount of the loss. The plaintiff Ann Arbor Savings Bank, 
a Michigan corporation, is named in a loss payable clause as payee as its 
mortgage interest may appear. The policy in the case at bar is dated 
October 8, 1920. The loss payable clause was attached or indorsed October 
27, 1920. On both of these dates the mortgage interest of the bank was 
$50,150 excluding interest. On December 4, 1920, the bank took another 
mortgage of $25,000 given by Mrs. Goffe, and also signed bv her husband, 
Jacob Goffe. The total mortgage debt at the time of the fire was $75,150 
and interest. Mrs. Goffe was also indebted to some 70 creditors whose 
claims were said to be unsecured, in an aggregate of approximately $265,000; 
the bank being one of these in the sum of about $91,000. 

On January 6, 1921, Mrs. Goffe assigned her rights under the insurance 
policies to Wm. L. Walz as trustee for herself and her creditors, and 
gave the trustee power to collect insurance and to adjust and pay claims. 
Sworn proofs of loss were rendered to the companies through public 
adjusters, which claimed of the defendant here the sum of $25,531.30, and 
stated the sound value of the insured property and the loss and damage 
thereto as follows: 

Cash Loss or 

Value. Damage. 
Building $200,000 00 $ 68,211 92 
Equipment 164,871 75 98,460 50 
Stock 393,082 53 393,082 53 


$757,954 28 $559,754 95 

Prior to the proofs of loss Mrs. Goffe caused 'to be submitted to the 
adjusters representing the insurance companies a schedule of sound value 
and loss and damage. The extent to which such schedule is particularized 
is indicated by the fact that 17 pages of the record are required to print 
it. The plaintiffs are the bank and the trustee. The declaration is in 
usual form, counts on the policy, avers a total loss or damage of “to wit 
$350,000,” and that there is due the plaintiffs from defendant $25,000 and 
interest, and claims damages in the sum of $25,000. Defendant demanded 
a bill of particulars. Plaintiffs filed and served a bill setting forth the 
various aggregates of value and damage and stating: 

“The details from which the foregoing figures are taken, comprising a 
great many typewritten sheets, have already been served upon the defendant 
company before suit was brought.” 

There was motion for a more specific bill of particulars. The motion 
was supported by affidavit, and likewise opposed. In disposing of the 
motion the trial court said: 

“And it having appeared from the records in said cause and the argu- 
ment of counsel upon the hearing of the motion that the records of the 
equipment and material were mostly, if not entirely, destroyed by fire and 
therefore not available; and it further appearing from argument of counsel 
for the plaintiffs and the defendant that details upon the figures submitted 
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in the bill of particulars filed were furnished to the defendant, and that the 
same comprise many typewritten sheets, and that the same was binding on 
the plaintiff as a bill of particulars, and that the plaintiffs were willing so 
to be bound; and it further appearing that every courtesy had been extended 
to the defendant to pass upon the premises which were destroyed by fire, 
examine and list the condition of the damage by the destruction, and that 
a very thorough examination had been made. The court is therefore ot 
the opinion that, if the plaintiffs in this cause file, as a part of their bill of 
particulars, the typewritten sheets presented to the court on the day of 
the hearing by the respective counsel for the parties, the same will con- 
stitute a complete bill of particulars if the plaintiffs cause to be added to 
the said typewritten sheets the name or names of the maker or makers 
of the said equipment, dies, and tools, as is available from memory or 
otherwise.” 

The suggestion or order of the court was complied with. The motion 
for a more specific bill of particulars was renewed. This motion and its 
supporting affidavit complain of a lack of particulars of raw steel stock. 
The record shows nearly eight pages of fine print of such particulars. In 
deciding this motion the trial court again said: 

“This court is advised by the admissions of counsel for the defendant 
in court upon the argument of the motion that the bill of particulars filed 
were satisfactory, except as to the steel, and this, it is claimed by the 
defendant, should be more specifically described. It will appear from the 
statement attached to the supplementary motion that the defendant has a 
very complete itemized statement of the steel claimed to be destroyed. This 
statement furnished to the defendant and made a part of the motion is 
complete in every detail. It gives the defendant complete knowledge of the 
dimensions of the steel, number of piles of the steel and the volume and 
kind of material. The parties may differ as to the volume and price per 
ton, but that is a question which should be determined by the jury at the 
time of the trial based upon the testimoriy. The defendant’s counsel did 
not claim in his argument that the defendant was in any way surprised, 
or that he could not prepare the case for trial; therefore it is the conclu- 
sion of the court, after careful consideration of the arguments upon the 
two motions for more specific bills of particulars, and from an examina- 
tion of the records and files, and the affidavits attached to the motion, that 
the decision of this court, made on the 7th day of November, 1921, should 
be affirmed, and this motion should be denied, and the same is nereby 
denied.” 

With its plea of the general issue defendant gave notice of the follow- 
ing defenses, which it says it urged at the trial, quoting from brief of 
counsel : 

“The first defense charged the assignor of the plaintiffs, Sarah Goffe, 
with falsely, fraudulently, and willfully overstating the sound value of the 
property, and the loss and damage thereto, in her sworn proofs of loss, 
and alleged the overstatement, in dollars and cents, to be several hundred 
thousand dollars. 

“The second defense charged that the assignor fraudulently and will- 
fully included in her proofs of loss stock and fixtures that were not in- 
jured or destroyed by the fire. 

“The third defense charged the assignor with concealing the fact that 
stock, dies, materials, and fixtures, which she alleged had been destroyed, 
were saved from destruction, and not injured in the fire. 

“The eighth defense charged that the company was not liable for a 
great quantity of machinery, which was described in this defense, for the 
reason that it was covered by a chattel mortgage, at the time of the fire, 
without any agreement that the company should be liable for loss on 
property so incumbered. 

. The ninth defense, being one of the five defenses relied on, charged 
that Sarah Goffe, assignor, and her husband, Jacob Goffe, procured the 
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fire to be set, and the property to be damaged and destroyed, for the pur- 
pose and with the intent to defraud the defendant.” 

Jacob Goffe, Jack Sands, and Jack Isaacs were arrested, and chargea 
with burning the property in an attempt to defraud the insurance com- 
panies. An examination was had. They were held to the circuit court 
for trial, After some delay on motion of the defense and by consent of 
the prosecution an order nolle prosequi was entered as to all defendants. 
These criminal proceedings in their various incidents were attended by the 
usual reports in the newspapers of the city, in part to the effect that it had 
been said that the insurance companies were back of the prosecution, in an 
effort to hinder the civil cases; that the companies were hard pressed for 
evidence; that bribery had been charged, etc. Defendant moved to change 
the venue supporting such motion by copies of the press reports of the 
criminal proceedings, a list of stockholders of plaintiff bank, chiefly resi- 
dents of the city, and affidavits of counsel and others, asserting that a fair 
trial could not be had in the county. There was a counter. showing by 
affidavits of residents of the city. The motion was denied.. From time 
to time throughout the trial, at the suggestion of counsel on both sides, 
the number of spectators in attendance at the trial was noted in the 
record. The average daily attendance of the observations made was nine. 

Mrs. Goffe was illiterate. The bookkeeping was primitive. Her 
daughter did most of it. Her husband was manager. Fred O’Connor was 
superintendent. Bartz was an employee. In a few years the business had 
grown from a small annual volume to better than ha!f a million in 1920. 
It is said that the business was profitable, though it is also said that there 
was in 1920 a decided slump in the value of the steel stock, which was the 
big item in the case. Mrs. Goffe testified of limited knowledge of and 
participation in the affairs and management of the business. The proofs 
of loss were prepared by Mr. Campbell, an adjuster for the insured, aided 
by O’Connor and Bartz. Mrs. Goffe testified : 

“T said to Mr. O’Connor: ‘Mr. Campbell called and asked of me: 
“We have got to have proof of loss, what was lost in the fire.’ He says: 
‘I can do that for you. I will go to the shop, and we will figure up what 
is there and what is gone, and we will take a record of that.’ Then the 
next day he came up and gave me a slip of paper. I don’t know as it 
was the next day, but he had everything correct on a slip of paper. And 
I said: ‘Fred, is that the proof of loss?’ And he said: ‘Yes.’ I handed 
that slip of paper to Mr. Campbell. I can’t remember how many sheets 
of paper there were; a handful; I don’t know, probably two or three; I 
can’t remember; there may be four or five; I can’t remember. Ask Fred 
O’Connor; he will tell you. I can’t read, so I cannot tell whether this 
is the paper that was handed to me or not. Mr. O’Connor could tell the 
figures. I believe that is the paper that Fred O’Connor handed to me. I 
can’t tell whether all those sheets were there when it was handed to me, 
or not. It was a handful. I couldn’t remember. He gave me all the loss 
there was on a slip of paper.” 

“T saw the proofs of claim that were presented to the insurance com- 
pany in this matter. I could not go over those proofs of loss on the 
various ietms—steel, machinery, and dies—because I could not write. but I 
was there, and Mr. Campbell and Mr. O’Connor and Mr. Bartz; O’Con- 
nor made a statement and took us over the shop and showed us everything 
that was destroyed or damaged in the fire. and Mr. Campbell checked it off. 
Then I took that statement that Mr. O’Connor gave, to Detroit.” 


Mrs. Goffe denied that she had been guilty of fraud in connection 
with making proof of loss. 

Pertinent to defendant’s claim of fraud in the making of proof of 
loss there are hundreds of pages of testimony relating to the long list of 
items in the schedules. Space forbids a review of such testimony. An 
issue of fact upon the matter was made by the conflicting evidence adduced. 

Mrs. Goffe denied knowledge of the cause of the fire and any wrong- 
doing in connection therewith, and she denied having given any improper 
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instructions to her employees respecting the making of proof of loss, and 
that there was fraud or wrong in connection therewith. In this she has 
support in the record, and it appears that in the early stages of this matter 
she was supported by O’Connor and Bartz. But before the trial and 
nearly a year after the fire O’Connor and Bartz and one or two others 
suffered a decided change as to the facts in the case. Defendant seems 
to contend that these persons turned from aiding and abetting in crime, 
and in the effort to defraud the insurance companies, into the way of 
truth. Plaintiffs contend that these persons were corrupted. This differ- 
ence in contention has produced questions necessitating a further statement 
of facts. 

At the trial Bartz testified at length, of gross fraud in many particu- 
lars in the making of the proof of loss. When confronted with schedules 
of value, loss and damage written by him, he stated they were false, and 
that he had so prepared them at the request of Mrs. Goffe or her husband. 
He at frst refused to deny having made statements subsequent to such 
schedules to the effect that the claim for the insurance would not cover 
the loss, but later he denied making such statements. There was testimony 
that he had made statements of that import. Bartz also testified that 
Mrs. Goffe owed him about $2,400, and that she did not pay him; that he 
knew one Friedman on whom he and O'Connor, who also claimed Mrs. 
Goffe owed him about $1,700, called about a year after the fire, of which: 


“Q. You told Dave Friedman that if Sarah Goffe wasn’t going to 
pay what you claimed, that you were going to get some money from the 
insurance companies? A. I didn’t say anything of the kind. 

“Q. And asked him to have him put you in touch with the insurance 
people, didn’t you? A. That is all. ; 

“Q. Well, you told him that you had something that you would sell 
to the insurance company if Dave would put you in touch with the insur- 
ance companies? A. I never said anything of the kind. 

“Q. In the presence of Dave Friedman and his wife in his home 
about Christmas time, this past Christmas? A. I did not say anything 
about sell.’ 

“Q. What did you say about wanting to get in touch with the insur- 
ance people? A. I told him I would like to get in touch with them. I 
didn’t exactly do it myself. O”’Connor said it at first. He said, ‘I will 
get in touch with them.’ Friedman said: ‘How much do you think that 
ought to be worth?’ I said: ‘We don’t want any money.’ 

“Q. What did you say that you thought it ought to be worth? A. I 
said we didn’t want any money. 

“Q. What did O’Connor say in your presence about the money? A. 
He did not say a word to him. 

“Q. What did Friedman say about the insurance money; A. Fried- 
man said he was going down to see them. 

“Q. Friedman said he was going down to see them? A. Yes; he 
said he was going to get about $28,000 for the case if he would tell what 
was right. 

“Q. Friedman promised you and O’Connor $28,000? <A. Yes. 

“Q. If you would tell them what was right? A. If we would tell 
them, and we didn’t do it. 

“Q. Why didn’t you tell Friedman what was right? A. No, sir; 
I did not. 

“QO. Who have you told what was right? A. We got in touch with 
somebody else. 

“QO. Who was that? A. That was— 

“OQ. That was a gentleman named Feilschmidt? A. Yes. 

“QO. Now, Feilschmidt is an insurance detective, isn’t he? A. No, 
sir; he is not. 

“QO. What is he? A. He is an investigator for the underwriters.” 

Bartz also testified : 

“Q. Did you ever make any remark to Mr. Walz, one of the plain- 
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tiffs in this case, sitting right here, about what you would do to Sarah 
and Jacob Goffe if they did not come through with some money? Did 
you? A. I said that I would kick it over. That is all I did tell them. 
"  *Q. You also told him that if she did not come through, you would 
go the limit with her, didn’t you? You used the term ‘go the limit.’ 
A. Ye 

The witness also said that Mr. Goffe stated, in substance, that he had 
procured Sands and Isaacs to set the fire. O’Connor also testified at 
length of gross fraud and falsity in the schedules and proofs of loss, and 
that his part in making them had been at the instance of Mr. Goffe. He 
admitted having called on Friedman with Bartz, and having asked to be 
put in touch with the insurance investigators, but denied Bartz’s statements 
respecting the $28,000. He met Fielschmidt and one Lehman. They ques- 
tioned him of the fire but he made to them no such statements as he made 
at the trial. Nor did he when questioned by the Deputy Attorney General. 
He testified : 

“A. I told them I was going to kick it over. 

“Q. You told them you were going to kick it over? A. Yes, sir. 

“Q. Unless. you get some money? A. Yes, I wanted my money.” 


He got in touch with Fielschmidt through Lehman. The witness, 
when interrogated respecting his conduct and statements during a con- 
siderable period after the fire and relative to his testimony on the criminal 
examination, asserted that, though his early statements and conduct were 
in the main false and fraudulent, his testimony at the trial was true. 
Mrs. Seifert, a domestic in the Goffe home, testified that soon after the 
fire she overheard a conversation between Mr. and Mrs. Goffe, to the effect 
that they had procured the fire to be set. But this witness made an oath 
in April, 1921, a purported recital of facts in which there is no such 
statement; the recital being of contrary tenor. After meeting Fielschmidt 
she signed another affidavit. She also claimed that a sum of money was 
due her from Mrs. Goffe. The witness Keubler, watchman at the plant, 
testified of having heard pounding in the plant on the night in question. 
But on cross-examination he said: 

“Q. You know Dave Friedman? A. Yes. 

“Q. And Dave took you to Chicago, didn’t he? A. Yes. 

“Q. Dave paid for your ticket to Chicago? A. Yes. 

“Q. And he bought you a nice suit of clothes, didn’t he? A. Well, 
my wife buy them. 

“Q. Well, he gave your wife some money to buy her a dress and you 
a suit of clothes, didn’t he? A. Yes. 

“Q. And after Friedman had given your wife a dress and some 
money, and you a suit of clothes, he took you to Chicago. Who did you 
see in Chicago? A. The insurance fellow from Chicago. 

“Q. What; A. The insurance fellow from Chicago. 

“QO. The insurance expert in Chicago? A. Yes. 

“Q. What was the name of this insurance expert in Chicago that you 
saw? A. I no know what his name. Mr, Friedman took me over. _ 

“Q. It was your old friend Feilschmidt, wasn’t it? A. Feilschmidt, 
yes. 

“Q. So after you told Mr. Cavanaugh you knew nothing about the 
fire, and told Walz whatever you told him, and after your wife had some 
money and a dress and you a suit of clothes, and you had gone to Chicago 
at Friedman’s expense, you met Feilschmidt, didn’t you? A. Yes; I met 
Feilschmidt. 

“Q. And then you began to hear pounding on the pipes? A. Yes. 

ve You began to hear sledge hammers in the building, didn’t you? 
A. Yes. 

“Q. And you began to see a fire on the floor of the living room, didn’t 
you? A. Yes, 
ns As a matter of fact, they put you up in a nice hotel there, didn’t 
they! Yes,” 
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There seem to be marked differences in the testimony of this witness 
in the criminal case and in the case at bar. Mrs. Kuebler explained that 
her husband was paid $20 that he might be better dressed for the trip to 
Chicago. She denied getting a dress. 

There was testimony that Fielschmidt was an insurance detective, that 
he had been seen coming out of the office of the Underwriters’ Adjust- 
ment Company, “that is, the group of insurance companies defending these 
law suits,” and that he had talked with other probable witnesses in the 
case. 

[1] Defendant’s theory of the fire seems to be that the Goffes pro- 
cured Sands and Isaacs to set it. In support of this counsel for defendant 
have fully discussed the evidence, and have pointed out significant and 
suspicious circumstances. There is testimony which, if believed, might 
establish an alibi for Sands and Isaacs. And plaintiff's counsel have also 
reviewed such evidence, direct and circumstantial. All of which indicates 
an issue of fact for the jury. The jury viewed the premises. Plaintiffs 
had verdict and judgment for $25,001.30. Defendant has 161 assignments 
of error, which have been grouped under convenient heads. 

[2,3] 1. We agree with the trial court, for the reasons stated by him 
above quoted, in his refusal to require a more particular bill of particu- 
lars. See Wright v. Dickinson, 67 Mich. 580, 35 N. W. 164, 11 Am. St. 
Rep. 602; Hamilton v. Circuit Judge of Ingham Co., 84 Mich, 393, 47 
N. W. 681. And upon this record it cannot be said that there was an 
abuse of discretion in refusing to change the venue. 


[4,5] 2. It is said that there was error in receiving testimony of 
Fielschmidt’s activities in the case, in permitting him to be characterized in 
comment and testimony as an insurance detective, and in allowing infer- 
ence and argument that he had acted for the Underwriters’ Adjustment 
Company, the group of insurance companies defending the cases, of which 
defendant was one. No one urges that Fielschmidt was engaged in a 
worthy effort to uncover truth, Defendant disclaims him. Plaintiffs assert 
that he corrupted and suborned witnesses. He, Lehman, and Friedman were 
not called as witnesses. His activities seem to have related to and to 
have covered the cause of the fire. He was seen coming from the office 
of said Underwriters’ Adjustment Company. This, with the character, 
extent, and evident purpose of his operations, fairly support an inference 
that he was acting for and in behalf of the defendant and the other in- 
surers. In this regard we find no error. 


[6] 3. In examining a juror on the voir dire, counsel for plaintiff 
asked, if he had heard of Fielschmidt, an insurance detective. This was 
followed by questioning respecting prejudice because of Fielschmidt’s ac- 
tivities, etc. He was characterized as dishonest and an ex-convict. This 
question was asked and upon objection withdrawn: 

“You realize in a case of this kind, where some of these companies in 
which this insurance was placed, where some of these companies desired 
to evade their loss and to avoid payment of this claim, you realize the fact, 
do you not, that they may secure men whose word may be tainted by 
their desire to obtain money ?” 

Defendant sought continuance and discharge of the jurors because of 
such examination. The court said: 

“I think the question has been withdrawn, and the jury did not consider 
it any way. The motion is denied.” 

The examination as continued shows further questioning respecting 
Fielschmidt. Exceptions were had. We find no proof that he was an 
ex-convict. Counsel were too eager to parade Fielschmidt and his doings. 
But in view of the withdrawal of the most offensive question, the state- 
ment of court, the evidence adduced above reviewed, the statement of 
counsel for defendant that “we are satisfied with the jury,” and that it 
does not appear that peremptory challenges of defendant were exhausted, 
we decline to hold the matter to be reversible error. Snyder v. Mathison, 
196 Mich. 378 at page 386, 163 N. W. 104; Roach & Co. v. Blair, 190 
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Mich. 11, 155 N. W. 696; Church v. Stoldt, 215 Mich. 469, 184 N 
469; Link v. Fahey, 200 Mich. 308, 166 N. W. 884: Webster v. Stewart, 
210 Mich. 13, 177 N. W. 239. 

4. It is claimed that there was misconduct of counsel in making im- 
proper remarks and comments throughout the trial. While exceptions were 
noted to several of such remarks and comments, and the court in some 
instances struck out the objectionable matter, and said that the jury would 
not consider it, we find no request that the jury be instructed to disregard 
such remarks, and no request to charge upon the subject. Of a like situa- 
tion it was said in Kirchner v. Detroit Railway, 91 Mich. 400, 51 N. W. 
1059: 

“There would be great force in this contention had counsel for de- 
fendant on the trial called the attention of the court to the effect which 
the remarks of plaintiff's counsel were intended to have upon the jury, and 
asked that the jury be cautioned against receiving such remarks to influ- 
ence their verdict, or had counsel for defendant asked an instruction to 
the jury upon that subject before or at the time of the giving of the 
charge.” 

And in 12 Cyc. p. 819: 

“Improper remarks of counsel must be promptly objected and excepted 
to, and the court requested to instruct the jury to disregard them in order 
that they may be reviewed on appeal.” 

And see People v. Maczulski, 194 Mich. 193, 160 N. W. 576; Spencer 
v. Johnson, 185 Mich, 85, 151 N. W. 684; People Vv. Sartori, 168 Mich. 
308, 134 N. W. 200; Eberts v. Mount Clemens Sugar Co., 182 Mich. 449, 
148 N. W. 810. Of course if exceptions were taken to remarks which 
were of such character that they could not be cured by instruction, the 
rule would be otherwise. See People v. Osborn, 205 Mich. 531, 171 N. W. 
471, and cases cited. But we find, as presented here, no remarks or com- 
ment of counsel of that character. For cases involving similar conduct 
of counsel, see Provost v. Brueck, 110 Mich. 136, 67 N. W. 1114; De Long 
v. Booming Co., 88 Mich. 282, 50 N. W. 297; Daniels v. Weeks, 90 Mich. 
190, 51 N. W. 273; O’Dell v. Straith, 208 Mich. 497, 175 N. W. 441; 
Gagush v. Hoeft, 208 Mich. 147, 171 N. W. 437, 175 N. W. 170. We 
think defendant was not prejudiced by the remarks. The trial court was 
of that opinion, and defendant’s counsel in one instance said, “I do not 
think you are succeeding very much in prejudicing the defendant ;” and 
of the purpose of a remark again said, “The court knows, and the jury 
knows.” And as we have often said jurors must be credited with intelli- 
gence. Misconduct of counsel is often more harmful to his client than to 
the opposite party. And as was said in Daniels v. Weeks, supra: 

“We are satisfied that the jury would have rendered a verdict for the 
plaintiff had these remarks not been made.” 

(7] 5. Plaintiff's counsel said in opening: 

. .Then you gentlemen are going to hear some testimony that 
I judge ‘will disgrace you, disgrace me, and disgrace every one in the 
courtroom in which it is produced, because the facts will show that in this 
case witnesses have been bribed with money and with whisky and with 
women.” 

There was testimony to support a charge that a witness had been 
suborned. And there is precedent for referring to such misconduct as 
“bribery.” People v. Salsbury. 134 Mich. 537, 96 N. W. 936. Commonly 
it is so characterized. 9 C. J. p. 406. There being testimony to sustain 
the gist of the statement, and it not appearing that counsel made the state- 
ment from improper motives, that too many instruments were named by 
which the offense was said to have been committed does not here con- 
stitute reversible error. See Prentis v. Bates, 93 Mich. 234. 53 N. W. 
153, 17 L. R. A. 494: Porter v. Throop, 47 Mich. 313, 11 N. W. 174. 

6. Error is assigned upon remarks of the judge made in an effort 


to exnedite the business of the court. The remarks do not constitute 
reversible error. 
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7. The verdict is not against the great weight of the evidence. 

[8] 8. The judge in his charge said: 

The burden is upon the defendant to satisfy you by a fair 
preponderance of the evidence that Sarah Goffe or the Ann Arbor Savings 
Bank either set fire to this building, or caused it to be set on fire.” 

This reference to the bank was clearly inadvertent, and could not have 
misled the jury. We find in the charge and in the refusal of requests 
nothing which warrants reversal. 

[9] 9. It is urged that the policy in question, Michigan standard 
form, was voided by the mortgage of December 4th, above stated, that it 
was given without the consent of the insurer, and that it was a change in 
title and interest of the subject of insurance. This is disposed of by 
Lindemann v. Insurance Co., 217 Mich. 698, 187 N. W. 331, and other 
cases of like holding. We come to the last question to be discussed. All 
questions not discussed have been considered. 

[10] 10. The verdict is said to be excessive. We think it is in one 
particular. The trial court fixed the maximum amount of plaintiff’s re- 
covery under the evidence at $23,531.30 and interest from February 26, 
1921, at 5 per cent. per annum. The verdict was rendered June 2, 1922, 
in the sum of $25,001.30. The interest allowed to plaintiff was, it seems, 
$1,470, roughly 5 per cent. on the said maximum for the time. It is 
apparent that the jury computed interest for the time, 1 year 3 months 6 
days, roughly at 5 per cent. per annum, as the judge several times in- 
structed them to do, although in the introductory part of his charge he 
stated that plaintiffs had consented that the interest be computed at 6 per 
cent. flat, instead of at 5 per cerit. per annum for the time. The dam- 
ages were stated in the declaration to be $350,000 or 93'4 per cent. of the 
total amount of fire insurance. So as to this defendant the declaration 
must be held to have stated damages in the sum 93% per cent. of $25,000, 
or the sum of $23,333.25. And, although plaintiffs, under the evidence, 
might have been entitled to a maximum of $23,531.30 and interest, because 
of the declaration they were limited to $23,333.25 and interest. Nor are 
plaintiffs aided by the ad damnum clause. See Abernethy v. Van Buren, 
52 Mich. 383, 18 N. W. 116; Abbott Cyc. of Mich. Practice, p. 1394; 13 
Cyc. p. 181. No amendment was sought or made. The maximum of ver- 
dict, including interest under the declaration, is the sum of $24,733.24. The 
judgment will be affirmed in that amount, and plaintiff will remit the ex- 
cess. See Kenyon v. Woodward, 16 Mich. 326. This discrepancy, it 
seems, was not cal'ed to the attention of the trial court. And as it does 
not appear to have been pointed out on the motion for a new trial defend- 
ant may not have costs. Plaintiff will recover costs in this court. 

ee 


WALZ ert aL. v. PENINSULAR FIRE INS. CO. OF AMERICA. 
(No. 102.) 
(Supreme Court of Michigan. June 21, 1923.) 
194 Northwestern Reporter, 124. 
INSURANCE—TAKING OF ANOTHER MORTGAGE BY INSURED 

MORTGAGEE HELD NOT CHANGE OF INTEREST. 

Under Pub. Acts 1917, No. 256, pt. 4, c. 2, where a bank was named 
in a loss payable clause as payee as its mortgage interest might appear, it 
having at the time a $50,000 mortgage interest, held that the later taking 
by the bank of another mortgage of $25,000 from the mortgagors, without 
notice to the insurer, was not a violation of the policy provision respecting 
change of interest. 

(For other cases, see Insurance, Dec. Dig. § 328[6].) 

Error to Circuit Court, Washtenaw County; Geo. W. Sample, Judge. 

On motion for rehearing. Former opinion adhered to. 

For former opinion, see 221 Mich. 326, 191 N. W. 230. 

Argued before Wiest, C. J., and Fellows, McDonald, Clark, Bird, 
Sharpe, and Steere, JJ. 
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Henry C. Walters, of Detroit (Arthur P. Hicks, of Detroit, of coun- 
sel), for appellant. 

Cavanaugh & Burke, of Ann Arbor (James O. Murfin, of Detroit, of 
counsel), for appellees. 

CLARKE, J. A rehearing was granted in this case for the reason that 
in paragraph 9 of the opinion, reported in 221 Mich, 326, 191 N. W. 230, 
the case of Lindemann v. Insurance Co., 217 Mich. 698, 187 N. W. 331, 
is cited as decisive of the question there discussed. It is not. That Act 
128, Public Acts of 1911 (2 Comp. Laws 1915, § 9481), was repealed by Act 
No. 256, Public Acts of 1917, and not re-enacted until the taking effect 
of Act 264, Public Acts of 1921, was overlooked, the policy having issued 
and the loss having occurred during the interval between the repeal of 
Act 128 and the enactment of Act 264. 

The former opinion states: 

“The plaintiff Ann Arbor Savings Bank, a Michigan corporation, is 
named in a loss payable clause as payee as its mortgage interest may appear. 
The policy in the case at bar is dated October 8, 1920. The loss payable 
clause was attached or indorsed October 27, 1920. On both of these dates 
the mortgage interest of the bank was $50,150 excluding interest. On 
December 4, 1920, the bank took another mortgage of $25,000 given by 
Mrs. Goffe, and also signed by her husband, Jacob Goffe.”’ 

It is now insisted that the mortgage of December 4, 1920, covering 
the property insured violated the provisions of the policy respecting change 
of interest and respecting incumbrance. See chapter 2, pt. 4, p. 641, Act 
256, a Acts of 1917. The rule applicable is stated in the text of 
26 C.J aoe: 

“Where a policy is made payable to a mortgagee ‘as interest may 
appear,’ a second mortgage taken by such mortgagee without notice to 
insurer will not avoid the policy, since the words quoted refer to the 
mortgagee’s interest at the time of'loss.” 

See Fenton v. Cascade Mut. Fire Assoc., 60 Wash. 389, 111 P. 343. 
The loss payable clause protected the interest of the mortgagee as to its 
mortgages covering the property so insured and so mortgaged, whether 
real or personal, determined as of the time.of'the loss. The mortgage in 
question, because of the loss payable clause, avoided none of the insurance. 

Counsel again earnestly urge that the verdict is against the great 
weight of the evidence. The trial judge, on the motion for a new trial, 
and we, on the former hearing; held that it was not. On further considera- 
tion we adhere to our former holding. 

The judgment is affirmed, in accordance with our former opinion. 


oe 


HUESTED et aL. v. PATRONS’ MUT. FIRE INS. CO. OF MICHI- 
GAN. (No. 40.) 
(Supreme Court of Michigan. June 4, 1923.) 
193 Northwestern Reporter, 815. 

1, INSURANCE — ARBITRATORS DISQUALIFIED BY BELIEF, 
ao BY EVIDENCE, OF INSURED’S GUILT OF 
ARSON. 

For arbitrators on appeal from insurance adjusters to require to prove 
his innocence of arson, and cling to belief of his guilt, in absence of evi- 
dence on which to base it, impaired their impartiality, disqualifying them to 
pass on the justice of his claim. 

(For other cases, see Insurance, Dec. Dig. § 574[3].) 

2. INSURANCE—ARBITRATORS’ AWARD SET ASIDE. WHERE 
THEIR DISQUALIFICATION PLAINLY PREJUDICED IN- 
SURED’S RIGHT. 

Award of insurance arbitrators should be set aside, where it plainly 
appears that their disqualification from unjustified belief in insured’s guilt 
of arson operated to the prejudice of his rights. 

(For other cases, see Insurance, Dec. Dig. § 574[3].) 








" 
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3. INSURANCE—AWARD OF ARBITRATORS SHOULD BE SET 

ASIDE FOR PALPABLE INADEQUACY. 

While simple inadequacy of award by insurance arbitrators does not 
justify disturbing it, it should be set aside, where the amount is so palpa- 
bly inadequate as to amount to evidence of fraud or bad faith. 

(For other cases, see Insurance, Dec. Dig. § 574[4].) : 

4. INSURANCE—FINDING THAT INSURANCE ARBITRATORS 

ACTED IN BAD FAITH JUSTIFIED BY FACTS. 

Facts in connection with gross inadequacy of insurance arbitrators’ 
award held to justify finding that they acted in bad faith. 

(For other cases, see Insurance, Dec. Dig. § 574[3].) 

Appeal from Circuit Court, Wexford County, in Chancery; Fred S. 
Lamb, Judge. 

Suit by Edwin Huested and another against the Patrons’ Mutual Fire 
Insurance Company of Michigan. From a decree for plaintiffs, defendant 
appeals. Aftrmed. 

Argued before Wiest, C. J., and Fellows, McDonald, Clark, Bird, 
Sharpe, Moore, and Steere, JJ. 

Kinnane & Leibrand, of Bay City (Henry Miltner, of Cadillac, of 
counsel), for appellant. 

A. W. Penny, of Cadillac, for appellees. 

McDona_p, J. The bill in this case is filed for the purpose of vacating 
an award made by the arbitration board of the defendant company on the 
20th of October, 1921. The plaintiff, Edwin Huested, owns a farm of 
120 acres in Wexford county, Mich. His buildings were insured in ‘the 
defendant company for $10,400. The contents and other personal property 
were insured for $2,600. On the 22d day of June, 1921, the buildings and 
some of the personal property were destroyed by fire. Notice was at once 
given to the company, and adjusters were appointed, who adjusted the 
loss on the buildings at $10,400, and on the personal property at $1,755, 
and determined the company’s liability to be $8,107.86 under a three-fourths 
value clause in the policy. The company appealed to the board of arbitra- 
tors, which made an award fixing the total \loss at $3,632.75, and determin- 
ing the company’s total liability at $2,724.57. 

The plaintiffs contend that the award should be vacated, because the 
arbitrators acted fraudulently and in bad faith, and followed an erroneous 
rule in estimating the value of the buildings. On the hearing the circuit 
judge determined that the charge of bad faith was sustained by the 
evidence, that the award was grossly inadequate, because of bias and 
prejudice, and because the arbitrators had applied an erroneous measure 
of damages. 

Does the evidence show bad faith on the part of the arbitrators in 
making the award? On this question the circuit judge found: 

“That the suspicions of the members of said board of arbitration that 
the plaintiff, Huested, was guilty of arson in the premises were upper- 
most in the minds of the members of said board, and were reflected in the 
award so made by them; that such suspicions were taken into consideration 
by said board, and which suspicions were so great and intense as to, and 
did, dominate and reflect in the award so made by them. That the value 
claimed to have been placed on the buildings so insured and destroyed, by 
said board of arbitration, in their said award was less than one-third the 
real value thereof; that the amount awarded was so palpably inadequate 
of the real value as to produce a conviction, and this court ‘is so con- 
vinced, that said board was biased and prejudiced, and which was reflected 
in the award so made.” 


A careful reading of the entire record has not convinced us that there 
was any intentional wrongdoing by the arbitrators. It is plainly apparent, 
however, that all of them at the time of making their award entertained 
the belief that the plaintiff had burned the buildings. There was no ev!- 
dence upon which to base such a belief, but they had it, and with it they 
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could not, and evidently did not, approach the question of damages with 
open minds. Referring to their suspicion that the plaintiff had caused 
his own loss by setting fire to the buildings, one of the arbitrators testiffed : 

“I especially stated to Brother Huested that I hoped that he might 
prove to the board of arbitration that he was absolutely clear of any guilt 
in that respect.” 

Evidently Brother Huested was not able to convince the board of his 
innocence, for this same arbitrator also testified on cross-examination: _ 

“Q. Was it before you made this award or afterward that you elimi- 
nated Mr. Huested from your suspicions? A. When I made that report 
{ believed just as I reported. ° 

“Q. And you have believed it ever since, haven’t you? A. I believe 
the same now as I did then.” 

[1-4] Requiring the plaintiff to prove his innocence of arson, and 
clinging to a belief of his guilt, in the absence of any evidence upon which 
to base it, impaired the impartiality of these arbitrators, so as to dis- 
qualify them from passing on the justice of the plaintiffs’ claim. If they 
had been sitting as jurors, no one would question the fact of their dis- 
qualification. These proceedings were, or should have been, in the nature 
of a judicial inquiry into the facts, and the insured was entitled to have 
his claim fairly and impartially heard and determined on the evidence. 
Where it plainly appears that such disqualification operated to the prejudice 
of the rights of the insured, the award should be set aside. _It was the 
opinion of the circuit judge, who heard the testimony, that the award was 
not based upon evidence, but was the result of suspicion and prejudice 
against the plaintiffs. In some measure he was influenced in reaching this 
conclusion by the fact that the amount allowed the insured was so grossly 
inadequate to the actual loss as to produce a conviction of bad faith on 
the part of the arbitrators. The buildings insured were totally destroyed 
by fire. When taking the application, the defendant’s agent examined the 
buildings and placed a value of $12,000 upon them. The adjusting board 
determined the loss on the buildings to be $10,400. The arbitration board 
placed it at $2,800. Plaintiffs’ evidence tended to show that the replace- 
ment value of the buildings was approximately $15,000 or $16,000. There 
was evidence from the defendant of a less value, but the circuit judge 
determined the question against the defendant’s claim. We think his con- 
clusion is sustained by the evidence. 

It is true, as counsel for the defendant points out, that inadequacy of 
the amount awarded will not in itself justify the court in disturbing it; 
but it is just as true that, where the amount is so palpably inadequate 
as to amount to evidence of fraud or bad faith, the award should be set 
aside. 5 C. J. p. 191, § 485. While he might have done so, the court did 
not rest his conclusions alone on the inadequacy of the award. There 
were other facts and circumstances, some of which we have pointed out, 
which considered in connection with the gross inadequacy of the amount 
allowed, justified his findings that the board acted in bad faith. The rule 
of law as to waiver and estoppel, which the defendant’s counsel here seeks 
to invoke against the plaintiffs, has no application to\the facts in this case, 
and we do not discuss it. As the award must be vacated because of bad 
faith of the arbitrators, it becomes unnecessary to discuss the other question 
presented by the record. 

The decree of the circuit court is sustained by the evidence. It is 
affirmed, with costs to the plaintiffs. 
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BRECHER FURNITURE CO. v. FIREMEN’S INS. CO. OF NEW- 
ARK, N. J., ET AL. (No. 23389.) 
(Supreme Court of Minnesota. Feb. 2, 1923.) 
191 Northwestern Reporter, 912. 
(Syllabus by the Court.) 

INSURANCE — ON STANDARD FIRE POLICY INSURING 
AGAINST LOSS OF RENTS, INSURER MAY NOT USE RIDER 
LIMITING RECOVERY TO LESS THAN ACTUAL LOSS. 
Heim v. American Alliance Insurance Co., 147 Minn. 283, 180 N. W. 

225, 1022, to the effect that a fire insurance company may not use a rider 

upon the standard form of insurance policy prescribed by statute which 

provides for any method of determining liability that results in limiting 
the same at less than the actual loss and less than the amount insured, fol- 
lowed and applied. 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

j en from District Court, Ramsey County; Frederick M. Catlin, 

udge. 

Action by the Brecher Furniture Company against the Firemen’s In- 
surance Company of Newark, N. J., and others. From judgment for plain- 
tiff, defendants appeal. Affirmed. 

Nathan H. Chase, of Minneapolis, for appellants. 

Harry A. Hageman and O’Brien, Stone, Horn & Stringer, all of St. 
Paul, for respondents. 

Brown, C. J. Plaintiff occupied as tenant the premises covered by 
the insurance involved in the action under a contract of lease extending 
for the period of five years from January, 1920, at a rental of $800 per 
month. A very profitable business was established, realizing large net 
profits to plaintiff. In July, 1920, plaintiff procured from defendants 
“use and occupancy” insurance in the total sum of $30,000; each defendant 
issuing a policy for one-third of that amount. The policies were in con- 
formity with the standard form provided by statute, and the premium there- 
for was paid. The lease under which plaintiff held the premises contained 
a provision to the effect if the same became injured or damaged by fire 
or the elements, so as to render them unfit for occupancy, or to such an 
extent that they could not be repaired with reasonable diligence within 60 
days, “then the lessor may terminate this lease and the term herein demised 
from the date of such damage or destruction, and the tenant shall imme- 
diately surrender the demised premises and all interest therein to the lessor, 
and the tenant shall pay rent only to the time of such surrender.” 

The premises were injured and damaged by fire in December, 1920, 
to such an extent that they could not be repaired within the time stipu- 
lated, namely, 60 days from the date of the fire, and the lessor, acting 
under the provisions of the lease above quoted, formally canceled the same, 
thus terminating all rights of future occupancy thereof under the lease. 

Plaintiff made due proof of the damage and destruction of the property, 
and that the premises were so damaged by the fire that they could not 
be repaired and put in order within the time fixed by the lease, and for 
that reason the lessor canceled the same, thus causing a total loss to plain- 
tiff; and claim to that effect was duly made. Defendants declined to 
recognize the claim or to pay the amount demanded, insisting that their 
liability was expressly limited to the extent stated in a rider attached’ to the 
policies at the time they were issued, to the effect that liability thereunder 
should continue after the fire, “for not exceeding such length of time 
as should be required with the exercise of due diligence and dispatch to 
rebuild, repair or replace such part of said building as might be destroyed 
or damaged commencing with the date of the fire.’ On the other hand, 
as contended by plaintiff, the policies insured plaintiff in the right to con- 
duct and carry on its business upon the premises, during the term of the 
lease; the “use and occupancy” being defined to include “net profits of 
the business, interrupted and prevented by damage or destruction of the 
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building by fire, also expenditure and liability for rent, interest on invest- 
ments and indebtedness, taxes, etc.’ The general provisions of the policies 
contain no limitations as to the time for accrual of the items so enumer- 
ated, but the rider referred to expressly imposes the limitation of a rea- 
sonable time for repairs. 

The trial court held the limitation relied upon by defendants void, 
following the decision in Heim v. American Alliance Ins. Co., 147 Minn. 
283, 180 N. W. 225, 1022, and gave judgment for plaintiff in the full 
amount of the policies, as for a total loss, upon evidence of an actual loss 
in excess of that amount. Defendants appealed. 

The points and contentions in support of the appeal involve the correct- 
ness of the decision in the Heim Case. It cannot be distinguished in point 
of substantive differentiating facts, and must be followed or overruled. The 
question there received careful consideration. It was fully and ably argued 
by counsel for the respective parties, and the conclusion reached repre- 
sented the deliberate judgment of the court. The able reargument of the 
question in the case at bar, though fully weighed and considered, leaves 
the court of the opinion expressed in the former decision, namely, that the 
limitation of liability under the policy, as expressed in the rider is void, 
as in violation of the statutory standard form of insurance contracts. We 
follow and apply the rule to this case. 

This covers the case. The evidence, the introduction of which is not 
here challenged, except as in the opinion of defendants it offends the 
limitations found in the rider, fully supports the amount of the award of 
damages as given by the trial court. 

There can be no serious doubt of the proposition that the insurance 
company in such case, in the absence of fraud or mistake, is conclusively 
presumed to know the terms and conditions attached to the leasehold 
right insured. The case in this respect comes within the rule applied 
in Larkin v. Glens Falls Insurance Co., 80 Minn. 527, 83 N. W. 409, 
81 Am. St. Rep. 286. Defendants in this cause therefore must be 
deemed to have known of the lessor’s right, reserved in the lease, to 
cancel the contract in the event of damage to the building to an extent 
rendering. suitable repairs within 60 days impossible. 

If defendants be of the opinion that the rule of the Heim Case will 
work a hardship upon insurance companies in this class of insurance, the 
remedy is with the Legislature, the lawmaking authority of the state. 


Order affirmed. 
~~~ 


BAZILLE & PARTRIDGE, Inc., v. AMERICAN EAGLE FIRE INS. 
CO. OF NEW YORK et at. (No. 23382.) 
(Supreme Court of Minnesota. May 25, 1923.) 
194 Northwestern Reporter, 14. 
(Syllabus by the Court.) 
1. INSURANCE — EVIDENCE THAT STOCK OF WALL PAPER 


INSURED WAS SUBSTANTIALLY DAMAGED BY SMOKE 
SUSTAINED. 


The evidence sustains the finding of the jury that a stock of wall 
paper owned by plaintiff was substantially damaged by smoke. 
(For other cases, see Insurance, Dec. Dig. § .665[4].) 
2. INSURANCE — FINDING AS TO AMOUNT OF DAMAGE TO 
WALL PAPER BY SMOKE SUSTAINED. 


The evidence also sustains the finding of the jury as to the amount of 
damage suffered. 
(For other cases, see Insurance, Dec. Dig. $ 665[4].) 


Appeal from District Court, Ramsey County; Hugo O. Hanft, Judge. 

Action by Bazille & Partridge, Inc., against the American Eagle Fire 
Insurance Company of New York and others. Verdict for plaintiff, and 
defendants appeal. Affirmed. 
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William P. O’Brien, of St. Paul, and Bates, Hicks & Falonie, of Chi- 
cago, Ill., for appellants. 

O’Brien, Stone, Horn & Stringer, of St. Paul, for respondent. 

Hatram, J. [1] 1. This action was brought to recover on policies 
of fire insurance covering a stock of wall paper. The only issues in the 
case were whether plaintiff suffered a loss by fire, and if so in what 
amount. The case was submitted to the jury and a verdict returned in 
plaintiff’s favor for $51,586.11. Plaintiff was a wholesale dealer in wall 
paper and other articles, at 69 East Fifth street in the city of St. Paul. 
The premises occupied by plaintiff were part of a large, four-story building, 
the other portion of which was occupied by the Kennedy Bros. Arms Com- 
pany. On the 23d of November, 1920, at about midday, a fire broke out 
in the Kennedy store. There was no fire upon plaintiff's premises, but 
there was some smoke from the Kennedy fire and the claim of plaintiff 
is that this smoke caused the damage claimed. Defendants very strenu- 
ously contended that there was no considerable amount of smoke in 
plaintiff’s premises and no substantial damage at all. 

The question whether plaintiff did suffer the damage claimed was 
purely a question of fact, and the question we are concerned with is 
whether there is evidence sufficient to sustain the verdict. The testimony 
on behalf of plaintiff is that there was a considerable amount of smoke in 
plaintiff's store, that there was an intense odor of smoke, that there was 
evidence of smoky dust or soot, that on the first floor there was a hazy 
atmosphere all over the store, a dense volume of smoke on the stairway 
leading to the second floor, that on the second floor smoke was so thick 
that it was barely possible to see a distance of 45 feet, and so thick that 
witnesses said they could not get upstairs. Pilaintiff’s testimony is that 
on the third and fourth floors the smoke was not so thick, but that there 
was considerable smoke there. 

Between plaintiff's premises and the Kennedy store was a_ brick 
partition wall, but the testimony on behalf of plaintiff is that there was 
an opening in the basement through which smoke came and that it ascended 
very largely along the line of a pipe against the wall in the vicinity of the 
stairways. The testimony is very voluminous on both sides, but we think 
there is sufficient to sustain the finding that there was very substantial 
damage from smoke to plaintiff’s stock. 

[2] 2. The next contention is that the damages are largely excessive. 
This also is a pure question of fact. The testimony is that the action of 
smoke upon wall paper is insidious. Paper may be very substantially 
damaged by smoke without presenting any appearance of damage at all. 
Wall paper retains the smell of smoke, sometimes for long periods after 
it is hung on the wall, and, if damaged by smoke, it will sometimes show 
streaks after it has been hung. The danger of these conditions arising 
after the paper is on the wall is such that dealers will not buy smoke- 
damaged wall paper even though the damage does not appear to the eye, 
except at greatly reduced prices. The evidence is abundant that a stock 
of wall paper subjected to the smoke which plaintiff’s witnesses claim 
was there would be damaged from 50 to 75 per cent. One of plaintiff’s 
principal witnesses, after careful calculation, placed the damage at sub- 
stantially the amount returned by the jury. We think the evidence is suffi- 
cient to sustain the jury’s finding as to the amount of damage. 

[3] 3. Some exceptions are taken to rulings on evidence. Some of 
plaintiff's witnesses were asked a hypothetical question which called for an 
estimate of the amount of damage that would in their opinion follow from 
subjecting a stock of wall paper to the smoke conditions testified to by 
plaintiff's witnesses. We see no objection to this line of testimony. Some 
of the witnesses to whom hypothetical questions were put had less qualifi- 
cation to testify as experts than others; but the matter of qualification rests 
largely in the discretion of the trial court, and we think there was no error, 

[4] 4. One of plaintiff's witnesses who had charge of the sale of 
the stock after the fire was asked what amount he obtained for the dam- 
aged stock. Before objection could be interposed, he answered, “$44,000. 
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The answer was later stricken out. Defendants complain that this testi- 
moe which they contend was improperly in the case, prejudiced the jury. 
It does appear that the jury computed the damage on a basis of a. value 
of about $44,000 after the fire. We think, however, that defendants have 
no right to complain. The court admonished the jury not to regard this 
testimony. The witness had already testified that the value of the stock 
after the fire was $44,000, and further than that we think the testimony was 
admissible. The witness gave in a good deal of detail the efforts which he 
employed to sell the stock after the fire, among dealers over the country; 
and the difficulties of sale. He stated that he considered that he handled 
the matter in the most practical and businesslike way, and under all of 
these conditions we know of no better testimony as to value than the 
amount that could be obtained with the greatest possible effort in the open 
market. We find no error in the case. 


Orders affirmed. 
———_ - or 


COBEL et at. v. HARTFORD FIRE INS. CO. er at. (No. 23138.) 
(Supreme Court of Minnesota. Jan. 12, 1923.) 
191 Northwestern Reporter, 592. 


(Syllabus by the Court.) 

3. INSURANCE — KNOWLEDGE OF AGENT HAVING NO AU- 
THORITY TO CONSENT TO CHANGE OF OWNERSHIP 
AFTER POLICY ISSUED HELD NOT KNOWLEDGE OR CON- 
SENT OF INSURER. 

The knowledge of an agent of an insurer after a policy has been issued 
that there has been a change of ownership of the property covered, such 
agent having no authority to consent to an assignment of the policy or to 
waive its terms, is not knowledge or consent of the insurer to the assign- 
ment. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

Appeal from District Court, Ramsey County; Hugo O. Hanft, Judge. 

Action by George W. Cobel and others against the Hartford Fire In- 
surance Company and others and J. M. Hackney. From a judgment for 
plaintiffs against defendant Hackney, the latter appeals. Affirmed. 


Christofferson, Walsh, Christofferson & Jackson, of St. Paul, for ap- 
pellant. 

Hall & Purdy, of Brookings, S. D., and J. N. Berg, of Minneapolis, for 
respondents. 


Hott, J. The defendant Hackney, of St. Paul, Minn., on February 
10, 1919, by a written contract sold a 3,360-acre farm in South Dakota to 
plaintiffs, residents of that state, who agreed to make certain payments at 
stated times. The contract contained these provisions affecting the present 
controversy : 

“Insurance covering the buildings on the above-described premises shall 
be adjusted as of the date thereof. 

“The said party of the second part shall be entitled to assignments of 
the policies, upon paying to said party of the first part the unearned 
premiums thereon, after the date thereof.” 

There were buildings upon the premises covered by an insurance policy 
issued by the defendant the Hartford Fire Insurance Company of Hart- 
ford, Conn. The policy contained a mortgage clause in favor of the 
defendant the Minnesota Loan & Trust Company, mortgagee. It was in 
possession of the mortgagee at its place of business in Minneapolis, Minn. 

On April 1, 1919, at about which time the deed was delivered, Mr. 
Hackney mailed a statement of the amount due him totaling $73,746 and 
including therein the amounts of the unearned premiums upon the insurance 
policies referred to in the contract of sale, the amount of the policy here 
in question being $284.27. The total amount was promptly remitted; but 
through oversight or misunderstanding no assignment of the policy was 
made by Mr. Hackney. On September 14, 1920, a fire destroyed the build- 
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ings and property covered by the policy, and the loss sustained by plaintiffs 
was the amount for which a recovery was had herein. According to the 
terms of the policy no agent had authority to waive any of its terms or 
conditions unless by writing attached thereto. It also contained this 
provision : 

“This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto shall be void, if . . . any change other than 
by death of an insured take place in the interest, title or possession of the 
subject of insurance . . . or if this policy be assigned before a loss.” 


The mortgage of $85,000 held by the Minnesota Loan & Trust Company 
was paid by plaintiffs subsequent to the fire. 

This action was brought against both Mr. Hackney and the insurance 
company; the complaint being framed on the theory that the insurance 
company had waived a formal assignment, and this was alleged upon in- 
formation and belief derived through the statements and claims of de- 
fendant Hackney, and also on the theory that the latter’s breach of contract 
to assign the policy deprived plaintiffs of the insurance they had paid him 
for. The defendant Hackney answered alleging the facts as to the insur- 
ance, the sale of the property to plaintiffs, the loss, waiver of proof of 
loss as in plaintiffs’ complaint, and then alleged that ‘W. H. Maul, a 
duly authorized agent of the insurance company, had agreed to have the 
company assent to an assignment of the policy to plaintiffs as of February 
10, 1919, and asked for a reformation of the policy accordingly. It is 
stated in the briefs that the insurance company demurred to the com- 
plaint, and that the demurrer was sustained. The trial was only as to the 
liability of Mr. Hackney. Each side made a motion for a directed verdict. 
Plaintiffs’ motion was granted and defendant Hackney’s denied. The latter 
appeals from the judgment. 


[1, 2] There is some claim that Mr. Spratt, one of plaintiffs, pro- 
cured an interest in the property subsequent to the date of the contract 
and prior to the loss, and that thereby the policy became invalidated, and 
hence the failure of Mr. Hackney to assign the same is not the proximate 
cause of loss. No such defense was made in the answer. The title of 
plaintiffs is therein alleged precisely as in the complaint. The inference 
is that the deed from Mr. Hackney went to the present plaintiffs and one 
Mr. Housman, but that the latter conveyed and assigned his interest in 
the farm and this claim after the fire. At any rate, neither by his pleading 
nor under the evidence is appellant in a position to urge a reversal upon 
the ground that the plaintiff Spratt at some time prior to the fire became 
a part owner. 

Appellant’s counsel says: 

“It is admitted that in the agreement executed by appellant covering 
the sale of said land, he agreed to assign the policy to respondents. If 
nothing had been said in regard to the assignment of the policy or as to 
who was to look after the assignment thereof subsequent to the execution 
of the agreement, appellant would have no defense.” 

What counsel refers to as something being said to alter the situation 
is this: W. H. Maul was the local agent at Huron, S. D., for the insur- 
ance company. He had no authority to consent to assignments of policies. 
He was the agent of appellant in making the sale of the property involved 
to plaintiffs and was present when the negotiations culminated in the 
contract of sale. During its preparation, and, perhaps, at or about the time 
of its signing, there was talk of the assignment of the policies covering 
the buildings and property. Mr. Hackney testified that he asked Mr. Maul 
if he would attend to it, and, being answered in the affirmative, he in- 
quired of plaintiffs if that was satisfactory, and he states they assented. 
The record discloses several reasons why this conversation, denied by 
plaintiffs, is not sufficient to avoid the express agreement to assign. 
Appellant never notified Mr. Maul of the payment of the unearned premium. 
The assignment was to be effected when payment was received. The talk 
was prior to or at the time of the execution of the written agreement and 
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should not be held to vary the writing. Moreover, Mr. Hackney admitted 
that after the fire he told a representative of the insurance company that 
he had overlooked assigning the policy, and wrote one of plaintiffs that 
he had told this representative “when here a couple of weeks ago that the 
property had been sold to you, but that we had overlooked assigning the 
policy, which was a mistake on the part of my bookkeeper.” There is not 
sufficient evidence to release appellant from his obligation contained in the 
written contract to assign this policy. There is no suggestion of waiver 
of an assignment by plaintiffs in the answer of defendant; on the contrary, 
he alleged that it was assigned to plaintiffs and that the insurance com- 
pany through its agent, Maul, consented thereto and agreed that such writ- 
ten consent should be indorsed on the policy. 

[3] The next contention is that Mr. Maul knew of the transaction 
and that his principal, the insurance company, is bound by his knowledge 
and acquiesced in the change of ownership so that the policy protected 
plaintiffs. The cases of Vessey v. Commercial Union Assurance Co., 18 
S. D. 632, 101 N. W. 1074, and Wheaton v. Liverpool & London Globe 
Ins. Co., 20 S. D. 62, 104 N. W. 850, are relied on. They are not in point. 
Those cases related to the knowledge of the title or condition of the prop- 
erty possessed by agents of the insurers when soliciting and accepting 
application for insurance, they having authority so to do. Our decisions 
are to the same effect. Andrus v. Maryland Casualty Co., 91 Minn. 358, 
98 N. W. 200; Bemis v. Pacific Coast Casualty Co., 125 Minn. 54, 145 
N. W. 622. But the knowledge of the agent in this instance came to him 
after the insurance contract was in effect. Such being the case, authority 
to consent to a change or to waive any term in the existing contract must 
be shown. There was no evidence of authority in Mr. Maul to consent 
to an assignment of the policy or to waive the condition that it should 
become void if assigned without the company’s consent, or if a change in 
the title occurred. This is not like Lamberton v. Conn, Fire Ins. Co., 
39 Minn. 129, 39 N. W. 76, 1,L. R. A. 222, where, “confessedly, the agent 
whose conduct is in question had authority to give such consent by indorsing 
the same upon the policy.” In that case a vacancy permit. We think the 
direction for a verdict for plaintiff was right. 

The judgment is affirmed. 

oo 


CURITY PRINTING CO. v. HARTFORD FIRE INS. CO. 
(No. 17523.) 


(St. Louis Court of Appeals. Missouri. Dec. 5, 1922.) 
245 Southwestern Reporter, 1089. 


INSURANCE—APPRAISEMENT OF FIRE LOSS HELD NOT TO 

CONFORM TO REQUIREMENT OF CONTRACT THAT IT BE 

BY ITEMS. 

Where a contract of fire insurance provided for appraisement in case 
of failure of insurer and insured to agree as to loss, and required the ar- 
praisers to appraise the loss by item and detail, an appraisement, made 
simply stating the sound value of the property in a lump sum and the loss 
and damage thereto in another lump sum, was not a compliance with the 
contract of appraisement, even though the appraisers checked over the in- 
ventory of the property in examining it. 

(For other cases, see Insurance, Dec. Dig. § 574[1]. ) 


2. INSURANCE—EVIDENCE OF ORIGINAL COST OF PROPERTY 
DESTROYED HELD ERRONEOUSLY ADMITTED IN ACTION 
UNDER FIRE POLICY. 

In an action on a fire policy covering a printing office, it was error to 
admit, in proving loss, evidence as to the original cost of composition and 
of type forms destroyed by the fire or the cost of replacing’the forms, in- 
stead of proof to show the actual value of the property totally destrcyed 
and of damage done to the property partially destroyed. 

(For other cases, see Insurance, Dec. Dig. §§ 499, 502. ) 
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Appeal from St. Louis Circuit Court; Vital W. Garesche, Judge. 

“Not to be officially published.” 

Action by the Security Printing Company against the Hartford Fire 
Insurance Company. Judgment for plaintiff, and defendant appeals. Re- 
versed and remanded. 

Leahy, Saunders & Walther, of St. Louis, for appellant. 

Cobbs & Logan, of St. Louis, for respondent. 


Daves, J. This is an action on a fire insurance policy for the recov- 
ery of $1,258.70, claimed to be due plaintiff because of a fire loss under a 
policy which on its face is for $5,000. The petition alleges vexatious 
refusal on the part of the insurance company to pay the loss, and prays 
for 10 per cent. damages, and for attorneys’ fees, in addition to the above- 
mentioned amount. 

The answer as amended denies generally the allegations of the peti- 
tion, and then sets up certain provisions of the policy sued on to the 
effect that the insurance company was not liable for more than the actual 
cash value of the property at the time any loss or damage occurred: sets 
up a further provision of the policy that, in the event of disagreement 
between the parties as to the amount of the loss, same was to be deter- 
mined by two disinterested persons; that the parties entered into a written 
agreement that certain appraisers were to be appointed and that such 
appraisers were appointed and qualified, but that such two appraisers were 
unable to agree. The answer further alleges that the appraisers selected 
a third party termed an “umpire,” the appraisement eventuated in a 
written award by one appraiser and the umpire determining the amount of 
sound value and the loss and damage to the property insured, to wit, the 
sum of $13,434.98; that the defendant tendered to plaintiff the sum of 
$671.75, being the pro rata share to be paid by defendant on the basis of a 
loss of $13,434.98, which was refused. 

The reply is first a general denial and then alleges that the purported 
appraisement or award was void on its face as not complying with the pro- 
visions of the policy and contract for appraisement; that it was not an 
appraisement by items and detail as required by the policy; that the pur- 
ported appraisement did not separately show the sound value and the loss 
and damage by items and detail, and denied compliance on the part of 
the appraisers in other specified particulars with the terms of the provi- 
sions of the policy and the agreement for appraisement. 

The cause was tried to a jury, resulting in a verdict for plaintiff in 
the sum of $1,924.66 inclusive of attorney’s fees and damages for vexa- 
tious refusal to pay. From a judgment upon this verdict defendant ap- 
peals. 

The policy of insurance was issued to the plaintiff by the defendant 
on April 1, 1913, insuring certain personal property contained in a building 
used by plaintiff as a printery located in the city of St. Louis. The amount 
of the policy was, as already indicated, for $5,000. There were 39 fire 
insurance policies covering this property and amounted in the aggregate 
to the total of $100,000. Defendant under the policy was to respond to 
its pro rata share of any loss against which plaintiff was insured by these 
39 policies. : 

The property covered by the policy sued on consists of equipment 
and apparatus and improvements including motors, presses, machines, fur- 
niture, implements, fixtures, machines and stock in trade, materials; type 
foundry furnishings, electrotypes, and among other enumerated property 
standing forms including composition on electrotypes, etc. 

On March 18, 1914, and during the life of the policy, a fire occurred 
in the building containing the insured property, destroying in part such 
insured property. In due course of time plaintiff prepared an itemized 
inventory of the property in the building before the fire; a disagreement 
as to the amount of the loss between adjusters for the defendant and the 
plaintiff brought a demand on the part of defendant that an appraisal 
should be had under the provisions of the policy. Thereupon plaintiff on 
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the one hand, and the insurance companies interested on the other, entered 
into an agreement to submit to appraisal by appraisers. 

One person was selected by plaintiff and one by the insurance com- 
panies (including defendant), and these two appraisers selected a third 
person to act as umpire in the event the appraisers should not reach agree- 
ment. The appraisers did fail to agree, and the result was an appraisal 
or award signed by one appraiser only and the umpire. 

Plaintiff declined to consider this so-called award and made claim of 
loss in the amount of $25,173.92 and demanded of this defendant the pro 
rata share thereof; hence this suit. 

We have referred to the pleadings and recited the facts in a most 
summary manner for the reason that this is the third case in which we 
have had before us the consideration of this same fire loss under similar 
policies, though the pleadings were not identical in all cases. However, 
in the case of Security Printing Co. v. Connecticut Fire Insurance Co., 240 
S. W. 263, this court, in a very exhaustive and painstaking opinion, with 
the pleadings in the form as are present in this record, analyzed the whole 
of the case so as to make a further discussion here excessive and useless. 
We refer to the decision in the Connecticut Case, supra, for a more com- 
plete expression of our views. 

[1] We now again conclude all questions touching the validity of the 
appraisement as set out in the Connecticut Case, supra, in which we held 
that this same contract for appraisement required the appraisers to ap- 
praise the loss by items and detail, and that the appraisement made simply 
stated the sound value of the property in a portion of the building of 
plaintiff in a lump sum and the loss and damage thereto in another lump 
sum; that this was not a compliance with the contract, even though the 
appraisers checked over the inventory of the property in examining same. 
We there held that— 

“The attempt to have an appraisal made in accordance with the terms 
of the special agreement proved abortive. And it seems entirely clear from 
the evidence that such attempt failed through no fault on the part of 
the insured, this plaintiff.” 

We also there held that, since the appraisel failed without fault of 
plaintiff, it could then bring its action on the policy. 


[2] In the Connecticut Case the judgment was reversed and the 
cause remanded because of the misreception of evidence by the lower 
court. The lower court there, as here, admitted conclusions of witnesses 
to the effect that the inventory showing the labor and material cost of 
type forms destroyed by the fire which was the only substantial evidence 
as to the value of such forms constituted the loss and damage to the 
insured by reason of the destruction of such forms, or with reference to 
partially destroyed type and plates evidence of value was admitted on the 
basis of cost of restoration. Witnesses were permitted to make original 
cost of composition the test of the value of such compositions. 

In the instant case the same exhibits numbered the same as in the 
Connecticut Case were introduced showing the original cost of composi- 
tion, or the cost of replacing the forms, and this was admitted in evidence 
as proof of the loss; whereas, proof should have been adduced tending 
to show the actual value of the property, if any, totally destroyed, and 
tending to show the damage done to the property partially destroyed. 
Such is the decision of the Connecticut Case, and we again so rule now. 

Respondent’s counsel argue that the testimony of witness Raymond 
J. Hamig, through whom this improper evidence was adduced in both 
cases, testified differently in the case at bar from the Connecticut Case. 
We perceive no material difference in such testimony, and the effect is 
exactly the same. 

We have examined the other questions raised, but, in view of the 
result reached herein, deem a discussion of same unnecessary. 

Judgment reversed, and cause remanded. 

Allen, P. J. and Becker, J., concur. 
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SECURITY PRINTING CO. v. AMERICAN CENT. INS. CO. 
(No. 17141.) 
(St. Louis Court of Appeals. Missouri. Dec. 5, 1922.) 
245 Southwestern Reporter, 1091. 
INSURANCE—EVIDENCE OF ORIGINAL COST AND EXPENSE 

OF REPLACEMENT OF PROPERTY DESTROYED HELD ER- 

RONEOUSLY ADMITTED IN ACTION UNDER FIRE POLICY. 

In an action on a fire insurance policy covering a printing office, it 
was error, in view of Rev. St. 1919, § 6231, to admit as evidence of’dam- 
ages testimony of a witness that inventories showing the original cost of 
composition and type forms destroyed and of expenses of replacement 
would in the aggregate be an estimate of the reasonable value of the prop- 
erty; the witness testifying that he had nothing to do with the sound value 
and that he made no calculation of anything except the cost of replacement. 

(For other cases, see Insurance, Dec. Dig. § 499. 

Appeal from St. Louis Circuit Court; Robert W. Hall, Judge. 

“Not to be officially published.” 

Action by the Security Printing Company against the American Central 
Insurance Company. Judgment for plaintiff, and defendant appeals. Re- 
versed and remanded. 

Leahy, Saunders & Walther, of St. Louis, for appellant. 
Cobbs & Logan, of St. Louis, for respondent. 


Becker, J. This is an action on a fire insurance policy issued to the 
plaintiff corporation by the defendant insurance company, insuring per- 
sonal property contained in a building in St, Louis, Mo., used by the 
plaintiff in the conduct of its printing business, against fire loss in a 
sum not to exceed $1,000. Plaintiff carried a total insurance aggregating 
the maximum sum of $100,000, said insurance being represented by 39 
separate policies of fire insurance. By the terms of the policy in suit the 
defendant is liable only for its pro rata share of any loss against which 
plaintiff was insured by these said 39 policies. 

Upon a hearing of the case, to the court and a jury, a verdict resulted 
in the sum of $506.91 in favor of the plaintiff and against the defendant, 
in which verdict plaintiff was allowed the full amount ($251.74) claimed 
by it as damages for loss sustained under the policy, together with interest 
thereon; also, $25.17 as damages for vexatious delay and refusal to pay 
said loss, and attorneys’ fees of $150. From the resulting judgment de- 
fendant appeals. 

We deem it unnecessary to refer to the pleadings or to make a state- 
ment of facts herein, since this is the third case in which we have had 
before us the consideration of this same fire loss under similar policies. 
We content ourselves with referring those who may be interested in the 
character of the pleadings and the facts in the cause to the case of Secur- 
ity Printing Co. v. Connecticut Fire Insurance Co., 240 S. W. 263, in 
which this court disposed of all of the questions raised here on this appeal 
with the exception of the point hereinafter to be discussed. 

In the Connecticut Fire Insurance Company Case, the judgment was 
reversed and the cause remanded because of error in the admission of 
testimony. There, as here, to substantiate the averments of plaintiff's peti- 
tion respecting the alleged loss and damage to the insured’s property, plain- 
tiff, over defendant’s objection, was permitted to introduce in evidence 
plaintiff's Exhibits B, C, and D, which exhibits were inventories or written 
tabulations purporting to be: First, “inventory of type forms that are total 
losses as the result of fire March 8, 1914;” second, “inventory of cost and 
material and time to restore type forms damaged in fire of March 8, 1914;” 
third, “cost to remount half tones, zinc plates, etc., damaged in fire ot 
March 8, 1914.” And over defendant’s objection the trial court permitted 
witnesses to state their conclusions that the costs therein set forth con- 
stituted the loss and damage sustained by plaintiff in said properties therein 
listed. 
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Since Exhibits B and C purported to show, not the reasonable value 
of the property immediately prior to the fire but the cost in labor and 
material to replace the forms in question, we ruled that in light of section 
6231, R. S. of Mo. 1919, such cost would not necessarily be the measure 
of plaintiff's recovery, and that it was therefore prejudicial error to per- 
mit witnesses to state their conclusions that the same constituted the loss 
and damage to the property.” 

It is here now urged upon this appeal that the record in the instant 
case with respect to this question is different from that in the Connecti- 
cut Fire Insurance Company Case, supra. 

We have carefully read all of the testimony of plaintiff's witness Ray- 
mond J. Hamig, and compared it with the testimony of this same witness 
as set out in the records in the Connecticut Fire Insurance Company and 
the Hartford Fire Insurance Company Cases (an opinion in which latter 
case is being handed down simultaneously with the opinion herein, 245 
S. W. 1089), and while we note that in the present case the testimony of 
the witness is more elaborate and more in detail as to the manner in 
which the figures set out in plaintiff’s Exhibits B, C, and D were arrived 

- at, yet the evidence, when taken in its entirety, is substantially the same 
as that in the Connecticut Fire Insurance Company and the Hartford Fire 
Insurance Company Cases. We must so rule, even though this witness, 
when asked if the aggregate total set out in Exhibits B would be an esti- 
mate of the reasonable value of these forms at the time to the Security 
Printing Company, answered: “It was a very low valuation,” for the 
witness testified positively that— 

“He had nothing to do with the sound value, and all he had to do 
was to show what the loss was; that he made no calculation of anything 
except what it would cost to put it back in its original condition. 

We therefore rule that the evidence in the instant case, when taken 
as a whole, is substantially the same as that presented in the record of 
the Security Printing Company v. Connecticut Fire Insurance Company 
Case, supra, and for the reasons expressed in that case the judgment 
should be reversed and the cause remanded. It is so ordered. 

Allen, P. J., and Daues, J., concur. 

oe 


MARK TWAIN SAVINGS & LOAN ASS’N v. CONTINENTAL INS. 
CO. (No. 17379.) 


(St. Louis Court of Appeals. Missouri. Jan. 2, 1923. Rehearing Denied 
Jan. 30, 1923.) 
247 Southwestern Reporter, 215. 
INSURANCE — FIRE POLICY NOT VOIDED AS TO MORTGAGE 
BY OWNER’S CONVEYING INTEREST. 


A fire policy, with clause providing, as respects mortgagee, only that 
lcss should be payable to him as his interest might appear, was not voided 
as to mortgagee by the owner’s conveying his interest, in view of a policy 
provision that policy conditions should apply to mortgagee’s interest “in 
the manner expressed in such provisions and conditions of insurance relat- 
ing to such interest as shall be written on, attached or appended thereto.” 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

Appeal from Hannibal Court of Common Pleas; Charles T. Hays, 
Judge. 

“Not to be officially published.” 

Action by the Mark Twain Savings & Loan Association against the 
Continental Insurance Company. Judgment for plaintiff and defendant ap- 
peals. Affirmed. . 

Leahy, Saunders & Walthers, of St. Louis, and Mahan & Mahan, of 
Hannibal. for appellant. 

Byrne E. Bigger, of Laclede, and Rindlen & White. for respondent. 


Biccs, C. This is an action at law by a mortgage upon a fire insur- 
ance policy in the sum of $1,025. Upon submission of the cause to the 
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court, sitting as a jury, upon an agreed statement of facts there was a 
finding for plaintiff for the full amount of the policy. From this judgment 
defendant brings the cause here for review. 

The sole question presented is whether the court properly construed 
the provisions of the policy. 

The facts are these: On May 22, 1916, the defendant company issued 
to one R. N. Gilbert, who was then the owner in fee of the property insured, 
the insurance policy sued on, which insured a frame dwelling house situated 
on the property in the sum of $1,025. Previous to the issuance of the 
policy, Gilbert and wife had executed a deed of trust on the property to 
secure a promissory note in the principal sum of $1,400 payable to the 
plaintiff, and at the time of the loss there was due plaintiff on said note 
the sum of $1,198.23. On the 19th day of November, 1917, Gilbert and wife 
conveyed all of their right, title and interest in the property to one Elzea, 
and thereafter on the list day of March, 1918, the dwelling house was 
totally destroyed by fire. The fire policy in suit contained a “loss payable” 
rider as follows: 

“Loss, if any, payable to Mark Twain Savings and Loan Association 
or mortgagee, as that interest may appear at the time of the loss.” 

The policy also contained the following stipulation: 5 

“This entire policy, unless otherwise provided by agreement indorsed 
thereon, or added hereto, shall be void if . . . the interest of the 
insured be other than unconditional and sole ownership; or if the subject 
of the insurance be a building on ground not owned by the insured in 
fee simple . . .; or if any change other than by death of an insured 
take place in the interest, title, or possession of the subject of insurance 
(except change of occupants without increase of hazard), whether by legal 
process or judgment or by voluntary act of the insured or otherwise.” 

Likewise this provision: 

“If, with the consent of this company, an interest under this policy 
shall exist in favor of a mortgagee, or if any person or corporation have 
an interest in the subject of insurance other than the interest of the in- 
sured as described herein, the conditions hereinbefore contained shall 
apply in the manner expressed in such provisions and conditions of insur- 
ance relating to such interest as shall be written upon, attached or appended 
hereto.” 

It was shown by the evidence that the plaintiff knew nothing of the 
transfer of the property made by Gilbert, and it appeared that Gilbert 
continued to pay the monthly payments on the loan called for in the 
promissory note executed by him to the plaintiff. 

Opinion. 

The question for determination is whether the conveyance by the in- 
sured of the property rendered the policy void as to the plaintiff mortgagee 
under the terms thereof. The point is ruled against the defendant’s con- 
tention by our Supreme Court in the case of Senor and Muntz v. Western 
Millers’ Mutual Fire Ins. Co,. 181 Mo. 104, 79 S. W. 687, where provisions 
of a policy identical with those in the present case was construed, and 
where it was held that, while the policy was void as to the insured, it was 
valid as to the mortgagee. The only difference between the two cases is 
that in the Senor and Muntz Case the policy was held void as to the 
insured because he took out additional insurance, which was _ prohibited 
by the policy, while in the present case the policy is rendered void by its 
terms, if the insured conveys his interest therein. In the Senor and Muntz 
Case, 181 Mo. loc. cit. 115, 79 S. W. loc. cit. 690, the court says: 

“This contract must speak for itself. It says, as to the interest 
existing under the policy in favor of a mortgagee or of any person or 
corporation having an interest in the subject of insurance, the conditions 
contained in the policy shall apply to such interest, in the manner expressed 
in such provisions and conditions of insurance relating to such interest, ‘as 
shall be written upon, attached or appended hereto.’ An examination of 
the slip forming a part of the contract, providing for the interest of Phillip 
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Muntz in the policy, discloses that none of the conditions of the policy, the 
violation of which would render it void as to Senor, are to be found in it, 
nor are any of the conditions ‘written upon, attached or appended to the 
policy.’ Hence, it logically follows that the conditions of the policy which 
render it void as to Senor do not extend to or in any manner affect the 
interest of plaintiff Muntz. This results from the express provisions of the 
contract, that the conditions should only apply to his interests, when ex- 
pressed in the manner provided by the policy; the conditions, not having 
been so expressed, have no application to his interests. The contention of 
respondent upon this proposition is fully supported by the cases cited, which 
involved, in principle, the identical question now being considered. Ins. 
Co. v. Bank, 47 Neb. 717; Boyd v. Thuringia Ins. Co., 25 Wash. 447.” 

This is the last ruling of our Supreme Court on the question, and is, 
of course, controlling on us. 

The judgment should be affirmed. 

Per CurtAM. The foregoing opinion of Biggs, C., is adopted as the 
opinion of the court. The judgment of the Hannfbal court of common 
pleas is accordingly affirmed. 

Allen, P. J., and Becker and Daues, JJ., concur. 


————_- aos 


PARSHALL v..MECHANICS’ & TRADERS’ INS. CO. (No. 14090.) 
(Kansas City Court of Appeals. Missouri. Dec. 4, 1922.) 
245 Southwestern Reporter, 354. 
INSURANCE—EVIDENCE HELD NOT TO PROVE DAMAGE TO 

PLAINTIFF’S GOODS FROM WATER FROM BROKEN PIPE 

TO HAVE BEEN CAUSED BY FIRE. 

In action on fire policy, evidence held not to sustain verdict for plain- 
tiff, in that it was a mere matter of speculation as to whether the break 
in pipe, from which water ran upon and damaged goods in plaintiff's print- 
ing shop, was caused by a fire in other part of building adjoining plain- 
tiff’s shop or by other cause not connected with fire. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from Circuit Court, Jackson County; Thomas B. Buckner, 
Judge. 

“Not to be officially published.” 

Action by Frank M. Parshall against the Mechanics’ & Traders’ In- 
surance Company. Judgment for plaintiff, and defendant appeals. Re- 
versed and remanded. 

Fyke, Snider & Hume, of Kansas City, for appellant. 

C. S. Leonard, of Kansas City, ‘for respondent. 

BLAND, J. This is an action upon a fire insurance policy insuring cer- 
tain personal property in plaintiff’s printing shop, located in the basement 
of 1120 McGee Street, Kansas City, Mo. There was a trial before the 
court resulting in a judgment in favor of plaintiff in the sum of $237.07, 
and defendant has appealed. 

The basement of the building ran from McGee street to an alley in 
the rear. There was a partition of heavy iron dividing the basement into 
two parts, the front part was occupied by plaintiff's printing shop and the 
rear by a garage. Plaintiff left his place of business on Saturday, February 
13, 1915, and did not return until the following Monday morning, when 
he found that there had been a fire in the garage and water had flooded 
his premises injuring the property insured. The water came from a 
break in a water pipe that was attached to the basement ceiling. Near the 
partition another water pipe led off from the main one to plaintiff’s toilet. 
Where the smaller pipe fitted into the main pipe there was a hole caused 
by the breaking of the smaller pipe where it joined the main pipe. No 
damage was done to the property directly by fire, smoke, or water thrown 
thereon by firemen, but only by water coming from this pipe. 

As to what caused the break in the pipe, there is no substantial evidence, 
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Plaintiff testified that he could not say of his own knowledge what caused 
the break. He testified that it appeared as though the firemen, in order to 
get into the garage where the fire was, had knocked down the iron partition, 
and he thought that the shaking and vibration caused by the knocking 
down of the partition broke off the pipe. What qualifications he had as 
an expert on iron or pipe is not shown. However, he introduced evi- 
dence of the testimony of Capt. Pelletier, taken at a former trial, at which 
time Pelletier testified that the firemen, on account of the water running 
from the pipe in plaintiff's place of business, broke down the door in order 
to get into it, and at that time the water was over his shoe tops. After 
this testimony plaintiff testified that he supposed that the pipe must have 
been broken before the firemen went into his part of the building. Capt. 
Pelletier at a former trial testified that the pipe might have been caused 
to break as a result of excess pressure put upon it during the fire. Of 
course, there is no direct evidence as to who broke down the partition. 
The testimony of Capt. Pelletier was objected to, and there is no evidence 
as to who Capt. Pelletier was, except that he was a fireman, or whether 
he was qualified to express an opinion as to the cause of the break of the 
water pipe. 

Plaintiff did not introduce any testimony of the firemen who were 
present at the fire, except parts of Pelletier’s which is not enlightening, 
and we think the verdict rests entirely upon es Warren v. Ins. 
Co., 130 Mo. App. 226, 109 S. W. 88; O’Connor v. Ins. Co., 169 Mo. App. 
150, 155, 152 S. W. 396. 

The judgment is reversed, and the cause remanded. 

All concur. 

A et 


RANEY et at. v. HOME INS. CO. (No. 3145.) 
(Springfield Court of Appeals. Missouri. Dec. 6. 1922.) 
246 Southwestern Reporter, 57. 


3. INSURANCE—FATHER WHO CONVEYED LAND TO MINOR 
SON TO DEFEAT POSSIBLE JUDGMENT HAD NO INSURA- 
BLE INTEREST. 

Where father conveyed land to minor son to defeat a possible judg- 
ment against him. and the son, on reaching his majority. conveyed the land ~ 
to the mother. but the father, after conveyance to son, continued to use and 
to claim the land as his own, and to improve it with his own means, and 
neither the .son nor the mother paid anything for the land or asserted any 
claim thereto, the husband did not have an insurable interest on the theory 
that he was the equitable owner. 

(For other cases, see Insurance, Dec. Dig. § 115[7].) 

4. INSURANCE—FATHER WHO CONVEYED TO MINOR SON TO 
DEFEAT A POSSIBLE JUDGMENT DID NOT HAVE AN IN- 
SURABLE INTEREST ON THEORY THAT HE WAS A “BONA 
FIDE CLAIMANT.” 

Where a father, to defeat a possible judgment against him, conveyed 
land to minor son who, on reaching his majority, conveyed it to the mother, 
and the father continued to claim the land and to use it as his own and to 
improve it with his own means, the father did not have an insurable interest 
on the theory that he was a bona fide claimant, since a bona fide claimant as 
owner is one who supposes that he has good title and knows of no facts 
which would convince a reasonably prudent man otherwise. 

(For other cases, see Insurance, Dec. Dig. § 115[7].) 

8. INSURANCE — WHERE FATHER CONVEYED LAND TO SON 
WHO CONVEYED IT TO MOTHER, MOTHER’S TESTIMONY 
THAT SHE DID NOT CLAIM LAND INADMISSIBLE TO 
PROVE OWNERSHIP BY FATHER. 

In action on fire policy, defended on the ground that the insured had no 
insurable interest in the premises, in which there was testimony that the in- 
sured had conveyed the land to his minor son to defeat a possible judgment 
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and that the son had, on reaching his majority, conveyed the land to the 
mother, the mother’s testimony that she had never claimed the land and that 
the insured had rented it and collected the rent in her presence and without 
objection on her part, /ield properly excluded, since such testimony could 
not have proven any right in the insured to the land. 

(For other cases, see Insurance, Dec. Dig. § 649.) 

Appeal from Circuit Court, Wright County; C. H. Skinker, Judge. 

Action by William M. Raney and others against the Home Insurance 
Company. Judgment for defendant, and plaintiffs appeal. Affirmed. 

A. M. Curtis, of Hartville, and G. H. Jackson, of Mountain Grove, for 
appellants. 

E. L. Snider, of Chicago, Ill., and Lamar & Lamar, of Houston, for re- 
spondent. : 


Cox, P. J. Action upon a fire insurance policy covering a dwelling 
house and certain personal property. Trial by jury; verdict for plaintiffs 
as to the personal property and for defendant as to the dwelling house. 
The verdict for defendant on the issues joined as to the dwelling house 
was the result of a peremptory instruction by the court that plaintiffs could 
not recover for the loss of the dwelling house. From that action of the 
court plaintiffs appealed. No appeal was taken from the judgment in 
plaintiffs’ favor for the loss of the personal property. 

The only question before us is the propriety of the trial court’s action 
in instructing the jury that plaintiffs could not recover for loss of the 
dwelling house. The issuance of the policy and the destruction of the 
property by fire was admitted and the defense was misrepresentation by 
the insured in the application for insurance and that the applicant, Wm. 
M. Ratey, had no insurable interest in the property at the time the policy 
was issued nor at the time of the fire. The action of the trial court 
in giving a peremptory instruction to find for defendant as to the claim 
for the loss of the dwelling house appears to have been founded on the 
proposition that the applicant for the insurance, Wm. M. Raney, had no 
insurable interest in the property, and it is to that question we shall direct 
our attention. 

The plaintiff Williams was interested in the personal property only. 
Plaintiff Candler came into the case as a mortgagee with a loss clause, 
making the loss payable to him but subject to all the terms of the policy, 
so the question involved, as befote us, is in the same form as if Wm. M. 
Raney were the only party plaintiff. 

The application for this insurance was signed by Wm. M. Raney, and 
among the questions to be answered were questions as to the title to the 
land on which the dwelling house was located, and the answers were to 
the effect that Mr. Raney was the owner. Raney claimed that he detailed 
all the facts to the agent of defendant, who wrote in the answers to the 
questions, and that he did not read the application after it was filled 
out, but signed it without examining it. While he testified that he gave 
the agent all the facts relating to the title, he also testified that he told 
the agent the property belonged to him and as to this latter statement he 
seems to be of the opinion now that he in fact owns the land. 

Assuming as true the statement of plaintiff Wm. M. Raney, that he 
has claimed all the time that he was the owner of the land and that he 
was in possession of it by tenant and collected the rents, and had the land 
assessed in his own name and paid the taxes thereon, we then have the 
following additional facts admitted by Mr. Raney to consider in determin- 
ing whether or not he had any insurable interest in the property. In 1904 
Mr. Raney was the owner of the land. In that year he was sued by one 
William Brown, and fearing that Brown might recover a judgment against 
him, he conveyed this land to his minor son, C. E. Raney, and placed 
that deed on record for the purpose of preventing Brown from selling 
it to collect any judgment that might be rendered in that case. The son 
was then nine years old, and the title remained in him until he became 
of age, and then the father requested him to reconvey the property. The 
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son did execute a deed in 1916, but instead of conveying it to his father, 
he conveyed it to his mother, Phurnia Raney. Just how the deed came to 
be made to the mother alone instead of to the father or to both does not 
clearly appear, but the father learned that the deed had been made to the 
wife, Phurnia Raney, and had been recorded long before this insurance 
was applied for, and he had taken no steps to have it corrected. He 
testified, as did others, that he claimed all the time to own the property, 
and neither the wife nor the son ever made any claim to it. Some other 
testimony was offered by plaintiff but excluded, which we shall notice later. 


On the above recited facts, plaintiff Raney contends that he had an 
insurable interest in the property on several grounds: First. By adverse 
possession, which he claims had ripened into title under the Statute of 
Limitations. Second. That if the legal title had not vested in him by 
limitation, he was at least the equitable owner of the land and that his 
wife and son, in whom the legal title was held, were trustees for him. 
Third. That he was in possession, holding adversely under a bona fide 
claim of ownership, and if. he had no title in fact, yet the facts relating 
to the deeds to his son and wife were detailed to the agent of defendant, 
and the defendant is now estopped to deny that Raney had an insurable 
interest in the property. 

{1, 2] It is apparent at a glance that Wm. M. Raney had not acquired 
any interest in the land under the statute of limitations. Having himself 
conveyed the land to his minor son to defeat a possible judgment against 
him, the full and complete title was conveyed to the son. While this deed 
was void as against creditors, it was binding between the father and son, 
and completely divested the father of all ownership in the land. When he 
made that deed, he knew that neither he nor the minor son would be able, 
of their own volition, to change the title or ownership of the land until 
the minor son should reach his majority. After making that deed, he 
could not hold the land adversely to his minor son who, by reason of his 
minority, was incapacitated to assert his own ownership of it. The statute 
of limitations, therefore, could not be set in motion until the son reached 
his majority. When the son did come to full age, the father requested 
a reconveyance of the land, and the son acceded to the request, but the 
notary, in writing the deed, placed the name of Phurnia Raney, the mother 
of this son and wife of plaintiff Wm. M. Raney, as grantee in the deed, 
instead of plaintiff Wm. M. Raney. The most that can be said in his 
favor as to the statute of limitations is that it may have begun to run 
as soon as the son came of age but that was in 1916, only four years prior 
to the time this policy was issued. It is not necessary for us to determine 
in this case whether or not the statute of limitations could run in plain- 
tiff’s favor against his wife, for, if we concede that it could and did run 
against her, a question which we do not decide, yet it had not run a 
sufficient length of time to give plaintiff any rights under it. The conten- 
tion of plaintiff Wm. M. Raney, that he had acquired an interest in or 
title to the property under the statute of limitations, must be ruled against 
him. 


[3] Wm. M. Raney’s next contention is that he was the equitable 
owner and that his son and wife, who held the legal title, held as trustees 
for him. This contention is based on the fact that neither the son nor 
the wife paid anything for the land and never asserted any claim to it 
and that he used it as his own, claimed it as his own, improved it with 
his own means, paid the taxes on it, and with his own money had built 
the house that was insured; that when he applied for the insurance, the 
agent of defendant was told of the deed from him to his son and from the 
son to his wife, and since the agent of defendant knew that he was bona 
fide claiming to own the land and knew the facts as to the deeds men- 
tioned, the defendant is now estopped to assert that there was any misrepre- 
sentation or that he had no title to the land. If Wm. M. Raney owned an 
insurable interest in the property, either legal or equitable or was a bona 
fide claimant of ownership at the time the policy was issued and the agent 
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of defendant was informed of the facts, that contention would be sound. 
His claim as the legal owner depended on the statute of limitations, which 
we have already held gave him no title. We are equally clear that he had 
no equity in the land. The fact that he expended money in making im- 
provements on the land can avail him nothing, because he knew at the 
time the expenditures were made that the title was in another. If the 
house had not been destroyed by fire, and Phurnia Raney, in whom the legal 
title rested, had ejected Wm. M. Raney, he could not have forced her to 
pay for the improvements, for the very reason that he knew that she or 
her grantor, the son, was the owner of the land when he made the im- 
provements. Lee v. Bowman, 55 Mo. 400; Brown v. Baldwin, 121 Mo. 106, 
25 S. W. 858; Marlow v. Liter, 87 Mo. App. 584; Richmond v. Ashcraft, 
137 Mo. App. 191, 117 S. W. 689. 

[4]. Neither can it be said that he bona fide claimed to be the owner. 
A bona fide claimant as owner is one who supposes that he has good title 
and knows of no facts which would convince a reasonably prudent man 
otherwise. If he knows the facts and still honestly believes that he has 
title, it will avail him nothing, for in that case the bona fides of his claim 
of ownership must be based on the legal effect of the facts as known to 
him, and not on his opinion of the law to be applied under the known facts. 
Richmond v. Ashcraft, 137 Mo. App. 191, 200, 117 S. W. 689. 

[5, 6] Plaintiff offered to prove by C. E. Raney, the minor son, that 
he had no knowledge that his father had conveyed the land to him for a 
long time after it was done; that he paid nothing for the land; that the 
deed was never delivered to him, and he never made any claim of owner- 
ship to it.’ Had this evidence been admitted, it would not have strengthened 
plaintiff's case. The deed having been made for a fraudulent purpose and 
placed on record by him, both delivery and acceptance will be presumed, 
and the fact that the minor son paid nothing for the land and never had 
physical control of the deed and did not know until long afterward that 
the deed had been executed would not rebut that presumption. 


[7] Plaintiff also offered to prove by the son that when he went 
to the notary to have a deed written to reconvey the land he instructed 
the notary to make it to “his folks,” and that his mother’s name, only, was 
inserted in the deed by the notary without his knowledge. This was ex- 
cluded, and we think properly so. The father had learned that the deed 
was made to his wife long before he applied for this insurance, and took 
no steps to change it. The father paid the son nothing for making the 
deed. The conveyance was voluntary on the son’s part, and there was 
nothing about the transaction that gave the father any equity in the land 
or conferred upon him any rights in relation to it. Had he brought suit 
to reform the deed, he could not have succeeded against the objection 
of the son, so there is no point of view from which it can be said that what 
the son told the notary when the deed was written would confer any right 
on the father, whose name did not appear in the deed. 


[8] Plaintiff also offered testimony that Phurnia Raney, to whom the 
son conveyed the land, never made any claim to it, and that plaintiff had 
rented the land and collected the rent in her presence and without objection 
on her part. This testimony was also excluded but, had it been admitted, 
it would not have proven any right in plaintiff to the land. A person 
cannot convey land by merely remaining quiet while another claims it, or 
by refusing to assert his own right to it. This testimony could have had 
no possible effect except as bearing on the question of plaintiff’s adverse 
possession, and since his possession since the son had reached his majority 
was not of sufficient duration to confer any right upon him, this testimony 
was properly excluded. 

[9-12] Plaintiff Wm. M. Raney offered in evidence the petition, sum- 
mons, answer, and judgment in a case tried in the circuit court of Wright 
county in 1911, in which E. E. Lugenbeal was plaintiff and, among others, 
Wm. M. Raney and C. E. Raney, the minor son of Wm. M. Raney were 
defendants. *This was a suit to quit title. Summons was duly served on 
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both Wm. M. Raney and the minor son, C. E. Raney. At the trial no 
guardian ad litem was appointed for the minor, but the service of summons 
upon the minor gave the court jurisdiction of his person. A joint answer 
was filed for Wm. M. Raney and C. E. Raney by attorney, and no mention 
made of the fact that C. E. Raney was a minor.’ In this answer it was 
denied that the plaintiff had any interest in the land and then asserted that 
they held the title under the statute of limitations, and asked that they 
be declared the owners. The judgment followed the language of the an- 
swer and decreed that plaintiff, Lugenbeal, had no title, but that the same 
was vested in defendants Wm. M. Raney and C. E. Raney. On objection, 
the pleadings, summons, and judgment in that case were excluded, and this 
is assigned as error. It is contended that the judgment, being regular on 
its face, is not subject to collateral attack and should have been admitted 
because it was an adjudication that defendants Wm. M. Raney and C. E. 
Raney were the owners in common of the land, and was therefore some 
evidence that Wm. M. Raney owned some interest in the land at that time, 
and there being no evidence of a change in ownership thereafter as to Wm. 
M. Raney, it would warrant a finding that he had some interest in the land 
when the insurance policy was issued. The position that a judgment, regular 
on its face, cannot ordinarily be collaterally attacked is sound, but it does 
not necessarily follow that every recital in the judgment or every provision 
of the decree must stand as a solemn adjudication of the court in every 
proceeding in which the judgment may be offered in evidence. It is always 
the duty of the court to construe the judgment and interpret its meaning 
the same as any other written instrument that may be offered in evidence, 
and in determining what is meant by the language used in the judgment 
reference must be had to the pleadings in the case, and the issues to 
be tried must be ascertained before it can be determined what the judg- 
ment means. If the judgment determines a matter not in issue and adjudi- 
cates rights of the parties in a manner not warranted by the pleadings, 
then, in the absence of estoppel or some equitable right growing out of 
the judgment that portion thereof that is not authorized by the pleadings 
is void and may be collaterally attacked. Charles v. White, 214 Mo. 187, 
112 S. W. 545, 21 L. R. A. (N. S.) 481, 127 Am. St. Rep. 674. 

In the case in which the pleadings and judgment were offered by 
plaintiff, there was no issue between the defendants Wm. M. Raney and 
C. E. Raney. They merely joined in a common defense against the plain- 
tiff in that case and, as far as the minor, C. E. Raney, was concerned 
without any steps being taken to protect his interest against any claim of 
his father. The father had deliverately placed the title in the son for 
a fraudulent purpose and with full knowledge at the time that it must 
remain there until the son should reach his majority, and when that title 
was attacked by a stranger it was his duty as the father and natural 
guardian of the minor to have come to its defense, and he will not now 
be permitted to say that he abandoned that duty and that he intended, by 
having a joint answer filed in which it was alleged that “they,” meaning 
himself and his son, were the owners, to thereby fix a basis for a decree 
that he could afterward claim adjudged some title in him. Had he de- 
sired to have any rights as between himself and his minor son adjudged in 
that case, he should have raised an issue on that point in the answer, and, 
since he did not, the court was without jurisdiction to adjudge any rights 
as between them and if the recital of the judgment that “they,” meaning 
Wm. M. Raney and C. E. Raney, were the owners of the land is to be 
considered to mean that Wm. M. Raney had any interest therein, the court 
was without power to so decree because not authorized to do so by the 
pleadings in the case. The objection to the admission of the pleadings 
and judgment in that case was properly sustained. 

In most of the essential features in this case it is very similar to the 
case of Wisecup v. Insurance Co., 186 Mo. App. 310, 172 S. W. 73, decided 
by this court and we adhere to the holding then made. 

The judgment will be affirmed. 
Farrington and Bradley, JJ., concur. 
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PIKE v. FARMERS’ MUT. FIRE & LIGHTNING INS. CO., OF POLK 
COUNTY. (No. 3205.) 
(Springfield Court of Appeals. Missouri. May 10, 1923.) 
251 Southwestern Reporter, 115. 
JRANCE — POLICY TO BE CONSTRUED AGAINST IN- 


The law-always construes insurance policies, which are wholly prepared 
by the insurer, most favorably to the insured. 

(For ‘other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Circuit Court, Polk County; C. H. Skinker, Judge. 

Action by J. C. Pike against the Farmers’ Mutual Fire & Lightning 
Insurance Company, of Polk County. Judgment for plaintiff, and defendant 
appeals. Reversed and remanded. 

Harman Pufahl, of Bolivar, for appellant. 

L. Cunningham, of Bolivar, for respondent. 

FARRINGTON, J. It is with regret that we find this case in such con- 
dition that the judgment must be reversed and the cause remanded. The 
claim in dispute between the parties is only $15.61, and it seems a pity 
that, after going to the great expense of a jury trial in the circuit court 
and the cost of an appeal, all amounting to many times more than the sum 
involved, the matter should round up here, showing that the trial court 
was without jurisdiction in the case. 

The plaintiff owned a farm, and insured his barn, hay, corn, and im- 
plements against destruction by fire. There is no dispute about the loss 
sustained on the barn, hay, and corn, and the insurance has been paid 
for these items. A question of difference did arise between plaintiff and 
defendant’s officers concerning the amount due under the policy for loss 
of the farm machinery. Plaintiff claimed the full amount called for in 
the policy, $50, on this item; defendant claiming that, owing to a provision 
contained in the policy as to farm products, there was only $34.61 due 
under this item, although it is admitted that the value of the machinery 
destroyed was $181. It is admitted by plaintiff that, had the policy con- 
tained a provision as to the machinery like the one as to the hay and the 
corn, his only claim under the policy would have been $34.61. It is, how- 
ever, at the same time admitted by the defendant that the policy contained 
no such provision as to machinery that it did concerning farm products. 

It was agreed that the matter would be left to Attorney Pufahl to settle, 
and here is where a dispute of fact avises. Plaintiff testified that he 
agreed only to leave it to the arbiter to say what the language of the 
policy entitled him to, while the defendant's testimony tends to show that 
the question of what defendant. owed plaintiff was the matter submitted to 
Pufahl. Pufahl held that the language of the policy upheld plaintiff's 
contention, but that, owing to a custom which had always been practiced 
by the defendant, which practice plaintiff had for seven years enjoyed as 
to assessments in other losses he was bound by the custom, irrespective of 
the written provision of the policy. This sufficiently states the facts con- 
cerning the dispute between the parties. Plaintiff, being unwilling to abide 
by the decision of the arbitrator, claiming that he had decided a matter 
which he had not submitted to him to be decided, brought suit in the cir- 
cuit court of Polk county for $50 due under the policy, 10 per cent. for 
vexatious delay, and $50 attorney fee, making the amount prayed for in 
the petition to be $105. 

[1] It is contended by appellant that the petition on its face shows 
that the claim is one which couJd not be sued for in the first instance 
in the circuit court, citing section 2436, R. S. of 1919, which fixes the 
amount at exceeding $50, exclusive of interest and costs, to give the cir- 
cuit court jurisdiction. and also cites the case of Knight v. Railway Co., 
120 Mo. App. 311, 96 S. W. 716. That case first discusses the constitution- 
ality of a provision allowing attorney fees as a penalty, and then discusses 
the question of the amount involved in order to confer jurisdiction in the 
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circuit court, besides the constitutionality of such statute. Its discussion 
of that question is as follows: 


“When plaintiff's cause of action accrued, under the statute, the only 
penalty he was entitled to receive was his treble damages. Being compelled 
to bring suit to enforce his demand, the contingent penalty for an attor- 
ney’s fee, which the statute attempted to give him, regardless of the con- 
stitutional question involved, should not be considered a part of the demand 
inuring to him from the tort committed, and therefore should not be in- 
cluded in the amount necessary to confer jurisdiction upon the circuit 
court. The term ‘the sum demanded exclusive of interest and costs,’ as 
employed in section 1674, obviously refers to the amount of the remedy 
sought under the cause asserted, and excludes incidental matters, such as 
costs or other expenses incurred in the prosecution of the suit. We have 
not overlooked our decision in the case of Bay v. Truesdell, 92 Mo. App. 
377, where we treated the attorney’s fee as a part of the sum demanded; 
but there the action was on contract, and by the express agreement of the 
parties defendant obligated himself to pay a specific amount as attorney's 
fees, and thus made that sum as much a part of plaintiff’s demand as was 
the principal of the obligation. So interest, where it is a matter of con- 
tract between the parties, is an integral part of the demand, and would be 
included in the jurisdictional sum, except for the prohibition of the statute, 
which does not extend to attorney’s fees made a part of the obligation 
by express contract. The conclusion reached in that case was right, and is 
consistent with our present view that the ‘sum demanded’ by plaintiff, 
within the meaning of section 1674, was the amount of his treble dam- 
ages, and as this was less than $50 the circuit court had no jurisdiction 
over the cause pleaded in the original petition.” 

This case clearly holds that, where the statute gives the right to collect 
attorney’s fees as a penalty for failing to pay a legal demand, such amount 
claimed as attorney’s fees is not to be considered in determining the juris- 
diction of the case, under section 2436, R. S. of 1919. We find no later 
case changing the rule, and as the whole subject of jurisdiction under this 
statute is fixed arbitrarily, we acquiesce in the rule announced in the 
Knight Case. What is said concerning attorney’s fees applies with equal 
force to the 10 per cent. vexatious delay claim. They stand on the same 
footing. See Non-Royalty Shoe Co. v, Phoenix Assurance Co., 727 Mo 
399, 210 S. W. 37. 


Following the decision in the Knight Case, 120 Mo. App. 311, 96 S. W. 
716, we must hold that the circuit court had no jurisdiction to entertain 
this cause of action in the first instance, and was therefore without juris- 
diction of the cause. It will therefore be unnecessary to discuss the ques- 
tion raised by appellant that plaintiff sued the defendant as “the Farmers’ 
Mutual Fire & Lightning Insurance Company of Polk County, Missouri,” 
and that section 6464, R. S. 1919, expressly exempts “all farmers’ mutual 
fire and lightning insurance companies” organized under the laws of Missouri 
for the penalty as to attorney’ fees and vexatious delay contained in sec- 
tion 6337, art. 12, c. 50, R. S. of Mo. 1919, 

[21 We may add by way of suggestion to the parties that from 
carefully reading the record we are impressed with the justness of plain- 
tiff’s claim for the full amount of $50, because there is no provision in the 
policy limiting that amount, and the law always construes contracts, such 
as insurance policies, which are wholly prepared by the insurer, most favor- 
ably to the insured. 

As to the question of arbitration, the weight of the evidence preponder- 
ates in plaintiff’s favor that he only submitted to Mr. Pufahl the question 
of the construction of the language of the nolicv. We say this because 
the policy itself provides for a full arbitration of the amount to be paid 
in case of disagreement and provides that it be left to disinterested farm- 
ers. Where the disagreement arises, as it admittedly did in this case, over 
a provision in the policy, it was but natural that the parties would select 
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some one learned in the law, and who was familiar with the rules for 
construing the language of contracts. 

The circuit court being without jurisdiction to entertain this suit 
necessarily results in a reversal of the judgment. Let the order be that 
the judgment is reversed and the cause remanded. 

Cox, P. J., and Bradley, J., concur. 

a 
HOME INS. CO. v. PARTNEY erat. (No. 3263.) 
(Springfield Court of Appeals. Missouri. May 10, 1923. Rehearing Denied 
May 28, 1923.) 
252 Southwestern Reporter, 90. 
INSURANCE — INSURER HELD ENTITLED TO RECOVER ON 

PREMIUM NOTE. 

Where a note by assured for premium on delivery of a policy is sub- 
ject to the terms of the policy. that in case an installment is not paid lia- 
bility of insurer ceases during the time it remains unpaid, and that the as- 
sured may cancel when the premium or note or obligation therefor has been 
actually paid in cash, in which case the company shall retain the usual short 
rates from the date of the policy up to the time it is received for such can- 
cellation, the effect is to treat the note as so much cash paid when policy is- 
sued, and if assured desires to cancel he may do so and receive his short rate 
return, and the contract is a valid one. 

(For other cases, see Insurance, Dec. Dig. § 238[1].) 

Appeal from Circuit Court, Carter County; E. P. Dorris, Judge. 

Action by the Home Insurance Company against. William Partney and 
another. Verdict for plaintiff, and from an order granting new trial plain- 
tiff appeals. Order set aside, and judgment ordered for plaintiff. 

Garry H. Yount, of Van Buren, for appellant. 

J. L. Huett, of Van Buren, and S. L. Clark, of Eminence, for respond- 
ents. 

FARRINGTON, J. This appeal is taken from an order made by the 
trial court granting a new trial. The suit was brought on a promissory 
note payable in four installments of $50.76 each, beginning on January 1, 
1921, an installment being due on the Ist day of each succeeding January. 
The note was given on one of appellant’s usual forms for a policy of 
insurance known as. a Farm Installment Policy—Fire and Lightning. The 
same policy and the same note have been in the courts several times. See 
Home Insurance Co, v. Hamilton, 143 Mo. App. 237, 128 S. W. 273; 
Home Insurance Co. v. Fleeman (Mo. App.) 217 S. W. 536; Home In- 
surance Co. v. Horrell et al., 206 Mo. App. 352, 227 S. W. 830; and a 
similar note and question were presented in the case of Continental Insur- 
ance Co. of N. Y. v. Phipps (Mo. App.) 190 S. W. 994. 

The note is signed and delivered by the assured when the policy is 
delivered, and, under the terms of the policy, in case any installment is 
not paid, all liability ceases during the time that it remains unpaid. A 
provision in the policy provides as follows: 

“The assured may also cancel when the premium, or note, or obliga- 
tion given for such premium has been actually paid in cash, in which case 
the company shall retain the usual short rates. from the date of the policy 
up to the time it is received for such cancellation.” 

The effect of this arrangement which is made under this contract is 
treating the note given as so much cash having been paid when the policy 
was issued, and that if the assured desires to cancel he may do so and re- 
ceive his short rate return. It has been held that although this may be a 
harsh contract so far as the assured is concerned, it is one that he made 
and one that the courts cannot remake for him. 

The plaintiff is entitled to a judgment against the defendants for the 
balance due on these four installment notes together with a reasonable 
attorney’s fee. The verdict of the jury was rendered in this case for that 
amount, and the trial court erred in sustaining a motion for a new trial. 


81 Vol, LXT. 
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See American Insurance Co. v. Klink, 65 Mo. 78. It is therefore the order 
of this court that the judgment granting a new trial be set aside, and that 
the trial court enter a judgment for plaintiff for the amount of the bal- 
ance due on the notes and $25 which was agreed upon between the parties 
as a reasonable attorney’s fee. 

Cox, P. J., and *radley, J., concur. 

——___~ <= 
CAREVE v. PHCQENIX INS. CO. OF HARTFORD. (No. 5110.) 
(Supreme Court of Montana. May 12, 1923.) 
215 Pacific Reporter, 235. 

INSURANCE — WRITTEN NOTICE AND PROOF OF LOSS 

HELD CONDITIONS PRECEDENT TO RECOVERY UNDER 

FIRE POLICY. 

Where a fire policy requires written notice and proof of loss to be 
given the insurer within a stated time, such notice and proof of loss are 
conditions precedent to recovery, and must be made prior to commencement 
of action, and it is not sufficient that verbal notice be given an agent of the 
insurer who is not a general agent. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

2. INSURANCE — VERBAL NOTICE TO INSURER’S AGENT IN- 
SUFFICIENT IN ABSENCE OF PROOF OF OSTENSIBLE AU- 
THORITY TO WAIVE WRITTEN NOTICE. 

In an action on a fire policy requiring notice and proof of loss to be 
made within a specified time, notice to insurer’s agent, who was not a gen- 
eral agent, was insufficient in the absence of proof of ostensible authority 
of the agent to waive notice or proofs of loss, in view of Rev. Codes 1921, 
§§ 7945-7948. 

(For other cases, see Insurance, Dec. Dig. § 538. 

3. INSURANCE — BURDEN OF PROOF RESTING ON INSURED 
TO SHOW WAIVER OF NOTICE AND PROOF OF LOSS 
STATED. 

Where insured relies upon a waiver of written notice and proof of 
loss, he must show that the insurer, with knowledge of the facts, had dis- 
pensed with the observance of the condition, and where the waiver relied 
on is the act of an agent, it must be shown either that the agent had au- 
thority, actual or ostensible, from the company to make the waiver. or 
that the company subsequently with knowledge of the facts ratified the ac- 
tion of the agent. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 

Appeal from District Court. Custer County; S. D. McKinnon, Judge. 

Action by Tonsho Careve against the Phcenix Insurance Company of 
Hartford. Judgment for defendant, and plaintiff appeals. Affirmed. 

Loud & Leavitt, of Miles City, for appellant. 

Geo. W. Farr, of Miles City, for respondent. 

CaLLtaway, C. J. Tonsho Careve, the plaintiff, in October, 1919, ob- 
tained from the defendant, through its agent, Security Abstract & Title 
Company, a fire insurance policy covering his buildings and contents. In 
November following the building and contents were burned. Defendant 
having refused to pay, plaintiff brought this suit. By consent of the parties 
the cause was tried to the court sitting without a jury. Judgment was 
entered for defendant, from which plaintiff has appealed. 

When plaintiff applied for insurance, the business was transacted be- 
tween him and D. M. Ferguson, who was manager and secretary of the 
agent company. This company, a Montana corporation, was at all times 
the agent of the defendant insurance company, which was a foreign cor- 
poration, acting under a certificate of authority executed by the insurance 
company. Under the certificate of authority the agent company had full 
power during the pleasure of the insurance company to receive proposals 
for insurance against loss or damage by fire on property located in Miles 
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City and vicinity, to receive premiums therefor, to countersign and issue 
policies of insurance thereon, to consent to transfers or make indorsement 
thereon, and to renew the same subject to the rules and regulations of the 
insurance company or its general agent at San Francisco, 

On the morning after the fire the plaintiff went to see Mr.. Ferguson 
and told him about the fire. Then Ferguson and the plaintiff went to the 
burned building and examined the ruins. On the way back to his office 
Ferguson asked the plaintiff what was lost and upon being told, said: 
“Write it down and bring it to the office.’ Plaintiff then made out a 
statement consisting of a list of the property which was in the building, 
together with the values fixed by him on the separate articles ,and gave it 
to Ferguson. It was not subscribed or sworn to. Ferguson asked for the 
policy, which the plaintiff produced and delivered to him. Plaintiff also 
left his address with Ferguson at the latter’s request. Ferguson said he 
would send the statement to the insurance company, which would send 
word to the insurance adjuster, and upon the adjuster’s arrival he (Fergu- 
son) would let the plaintiff know so he might meet the adjuster. At that 
time plaintiff asked Ferguson if he wanted any further information, to 
which Fi erguson replied in the negative. Nothing else was done by plaintiff 
by way of giving notice of loss or proof of loss to the defendant com- 
pany. 

The policy of insurance provides that, if fire occur, the policy holder 
shall give immediate notice of any loss in writing to the company, “forth- 
with separate damaged and undamaged personal property, put it in the 
best possible order, make a complete inventory of the same, stating the 
quantity and cost of each article, and the amount claimed thereon,” and 
within 60 days after the fire, unless such time is extended in writing, shall 
render a statement, signed and sworn to by the insured stating his knowl- 
edge and belief as to the time and origin of the fire, with other information. 

The court found, among other things, that the insured did not give 
the required notice nor render the statement; that there had me been a 
waiver by the company, and that the Security Abstract & Title Company 
did not have authority to waive notice of loss or proof of loss; that the 
certificate of authority issued to the agent company was the sole extent 
of the power and authority of that company; “that there is no evidence 
of any apparent authority or custom or other facts or circumstances tend- 
ing to show that the defendant company had clothed its agent with any 
additional authority.” 

[1] The insurance policy constituting a contract between the parties, 
the plaintiff is bound by its provisions. Notice and proof of loss, being con- 
ditions precedent to the right of recovery, must be made prior to com- 
mencing action. Tuttle v. Pacific Mut. Life Ins. Co., 58 Mont. 121, 190 
Pac. 993, 16 A. L. R. 601. 

While counsel for plaintiff admit that their client did not give notice of 
loss in writing nor render the sworn statement in terms required by the 
policy, they insist that the agent of the company was in effect a general 
agent of the insurance company, and that by reason of what took place 
between the plaintiff and the agent, as above recited, the insurance com- 
pany waived both requirements. 

Whether upon the facts shown, if the agent had authority to waive 
notice and proof of loss, a waiver was proven, we sha'l not ston to inquire, 
but will proceed to the determinative question as to whether the agent had 
authority, actual or ostensible, to waive notice of loss and the sworn 
statement commonly called: the proof of loss. 

To overturn the court’s finding, which is sustained by the evidence 
introduced upon the trial, we should be compelled to hold as a matter of 
law that an agent of an insurance company, clothed only with the authority 
snecified in the certificate above mentioned, is nevertheless a general agent. 
It is true that some courts have held that a local agent who has authority 
to bind the insurer by a contract of insurance mav ordinarily waive the 
condition as to notice and proof of loss, while others hold to the con- 
trary. The decisions turn largely on the evidence as to the authority in 
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the particular case. See 26 C. J. 393, 394, and cases cited. A general 
agent of an insurer is one who has exclusive charge and control of his 
principal’s interests within a given territory. He stands in the position of 
vice principal. Kerr on Insurance, § 190. The agent in this case did not 
have any such power. The powers conferred were special and limited. 
The term “local agent” is not an accurate one. The powers of an agent 
are not determined by the extent of the locality his activities cover. Ermeni- 
trout v. Girard Fire Ins, Co., 63 Minn. 305, 65 N. W. 635, 30 L. R. A. 346, 
56 Am. St. Rep. 481. The question is one of agency, and the inquiry is as 
to the powers which the principal actually or ostensibly conferred upon the 
agent. But, having in mind that a “local agent” has but special and limited 
powers, the authorities say: 

“A local agent—that is, one who is authorized merely to fix rates of 
insurance and countersign and deliver policies and collect premiums—can- 
not after a loss waive the provisions of a policy requiring notice and proofs 
of loss.’ Kerr on Insurance, § 190; Ermentrout v. Girard Fire & Ins. 
Co., supra; Smith v. Niagara Ins. Co., 60 Vt. 682, 15 Atl. 353, 1 L. R. 
A, 216, 6 Am. St. Rep. 144; Fire Insurance, Clement, 217, 440. 

[2] Where there is proof of apparent authority or custom, or other 
facts or circumstances appear justifying a finding that the company has 
clothed its agent with such authority, a different question is presented. 
Ferdenando v. Milwaukee Mechanics’ Ins. Co., 81 Wash. 244, 142 Pac. 
693¢ But this record is barren of any such showing. In the instant case 
the agent did not assume to possess any authority to adjust the loss accord- 
ing to the testimony of Ferguson. On the contrary, he told plaintiff an 
adjuster would come and adjust it. Plaintiff himself proved the written 
authority of the agent when he introduced in evidence the certificate of 
authority. This was not supplemented by proof that the principal had 
otherwise conferred any additional authority upon the agent; in other 
words, there was no proof of ostensible authority in the agent to waive 
notice or proofs of loss. See sections 7945-7948, Rev. Codes 1921. 

[3] Indeed, the court found that plaintiff had actual notice of the 
extent of the agent’s authority. Where the insured relies upon a waiver, 
he must show that the company, with knowledge of the facts, had dis- 
pensed with the observance of the condition, and, where the waiver relied 
on is the act of an agent, it must be shown either that the agent had 
authority, actual or ostensible, from the company to make the waiver, or 
that the company subsequently with knowledge of the facts ratified the 
action of the agent. Collins v. Metropolitan Life Ins. Co., 32 Mont. 329, 
80 Pac. 609, 1092, 108 Am. St. Rep. 578; Kennedy v. Grand Fraternity, 
36 Mont. 325, 92 Pac. 971, 25 L. R. A. (N. S.) 78; Tuttle v. Pacific Mut. 
Life Ins. Co., 58 Mont. 121, 190 Pac. 993, 16 A. L. R. 601. 

Plaintiff having failed to show that which was essential to the main- 
tenance of his action, the judgment of the court below was correct, and 
is affirmed. 

Affirmed. 

Cooper, Holloway, Galen, and Stark, JJ., concur. 

a 
STEVENS v. EQUITY MUT. FIRE INS. CO. (No. 5075.) 
(Supreme Court of Montana. March 19, 1923.) 
213 Pacific Reporter, 1110. 
5. INSURANCE—KNOWLEDGE OF AGENT IMPUTED TO COM- 

PANY. 

An insurance company will be regarded as having the same knowledge 
of condition and situation of property as possessed by an agent in taking 
an application for fire insurance. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

6. INSURANCE—ERROR IN STATING INSURED’S TITLE HELD 

NOT TO AVOID POLICY. 

Where, at the time of application for fire insurance, insured stated to 
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the agent who wrote the application that the insured building was on 
leased land, any error or neglect of cither the agent or the company in 
stating insured’s title would not avoid the policy. 
(For other cases, see Insurance. Dec. Dig. § 379[2].) 
7. INSURANCE—INSURER’S FAILURE TO READ APPLICATION 
BEFORE SIGNING HELD NOT NEGLIGENCE BARRING 
RIGHT TO REFORMATION OF DESCRIPTION IN POLICY. 


Plaintiff insured was not barred from having his policy reformed to 
correctly describe the building insured as being on leased land by the fact 
that he signed without reading his application after it had been filled out 
by the agent of insurer, where, if the company was deceived in issuing the 
policy, it was not because of the answers in the application, but because the 
questions asked were not sufficiently definite to elicit information as to the 
location of the building. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 


s 


8. INSURANCE—INSURED’'S FAILURE TO INSPECT POLICY ON 

RECEIPT THEREOF HELD NOT NEGLIGENCE. 

An insured has a right to rely on the good faith of insurer and his 
agent, and it is not carelessness on his part to suppose that a policy has 
been issued that will give protection under the stated facts relating to the 
application, and in action for a fire loss, where the policy did not conform 
to the statements made by insured to the agent taking the application. the 
failure of insured to inspect a policy after the receipt was not negligence 
barring recovery in action to reform the policy. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

Commissioners’ Opinion. 

Appeal from District Court; Hill County; Chas. A. Rose, Judge. 

Action by William W. Stevens against the Equity Mutual Fire Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

C. F. Holt and Fletcher Maddox, both of Great Falls. for appellant. 

Norris, Hurd & Rhoades, of Great Falls, for respondent. 


Fett, C. The plaintiff brought this action to reform a policy of 
fire insurance and to recover the amount due thereon after loss of the 
property covered by the insurance. Before the witnesses were sworn, and 
any testimony was offered in the case, the defendant requested that a jury 
be impaneled for the trial of the case, which request was denied by the 
court upon the ground that the action was one in equity, and thereupon 
the court proceeded with the trial sitting without a jury. Hon. William 
A. Clark, one of the judges of the Fifth judicial district, presided at the 
trial. Before findings of fact were made and conclusions of law rendered 
by the court, Judge Clark died. Thereafter, by stipulation of the parties, 
the cause was submitted to Hon. Charles A. Rose, judge of the Eighteenth 
judicial district, upon the pleadings, files, and a transcript of the testimony, 
to be by him considered and passed upon with like effect as if he had pre- 
sided at the trial. Thereafter findings of fact and conclusions of law were 
duly rendered favorable to the plaintiff and judgment duly entered thereon 
against the defendant, ordering the policy reformed and for the entire 
amount of risk assumed by the defendant under the policy. The appeal is 
from such judgment. 

Briefly stated the facts giving rise to this cause of action are as follows: 
On November 27, 1916, the plaintiff had practically completed a one-story 
shingled roof hall in the vicinity of the town of Goldstone in Hill county, 
Mont. On that date a soliciting agent of the defendant insurance com- 
pany having met the plaintiff solicited insurance upon his hall. Defendant’s 
agent in company with the plaintiff inspected the building. The plaintiff 
desired $1,000 insurance on the building and $300 on the piano and other 
personal property contained therein. Defendant’s agent filled out an appli- 
cation for the desired insurance which he submitted to the plaintiff for 
signature. Plaintiff alleges and testified that he did not read the application 
before signing. The application was forwarded by the agent to the head 
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office of the defendant corporation at Great Falls, Mont., and the policy of 
insurance forming the basis of this action was thereafter issued by its 
authorized officers. The face of the application, omitting non-essential 
parts, is as follows: 


Valua- Amount Equity Advance 
tion. Insured. Rate. Deposit. 
On one-story shing!e-roof hall 
dwelling house ....:...-... $1,500 $1,000 $270 27.50 
On household furniture, piano 450 300 270 8.10 
Situated on 160 acres, section 2, Tp. 36, R. 9, county of Hill, State of 
Montana, 191— 


.Dated this 27th day of Nov., 1916. 
William W. Stevens, Applicant. 
E. Sprigg, Witness. 

On the back of the application, in addition to some fine print not ap- 
plicable to the class of property covered by this policy, there were 14 
questions apparently addressed to the applicant and 3 to the agent, as well 
as a plat locating the property insured with reference to exposures by 
other buildings. The questions addressed to applicant, material in this 
case, and the answers, are as follows: 

“6. Are you sole owner of property insured? Yes. 

“7. How much land do you own here? 320.” 

“19. Is the house occupied for private dwelling only? Hall.” 

Those to the agent: 

“Did. you make a personal survey? A. Yes. 

“Do you fully recommend this risk? Yes. 

“Remarks: Fair risk.” 

The policy, when issued, contained the following description of the 
property insured: 





Sum 

Insured. Deposit. 

$1,000.00 $27.50 On the one-story frame building and its additions 
thereto, . . . while occupied as a dwelling house, 
and marked No. —— on diagram. 

$ 300.00 8.10 On household and kitchen furniture useful and orna- 
mental, including beds, bedding, linen, carpets, fire- 
arms, bicycles, family wearing apparel, jewelry in 
use, . . . printed books and music, musical in- 
struments, . . .  bric-a-brac, statuary, works of 
art, . . . all while contained in the above de- 
scribed dwelling house. 

All property while owned by the insured and situated on farm 
about miles distant from the town (or village) of Goldstone, county 


of Hill, state of Montana, on 160 acres, section 2, township 36, range 9. 


This description is contained in a rider pasted on the face of the policy. : 
There was also reference in the printed matter on the face of the policy to 
conditions printed on the back, which by such reference were made a part 
of the policy. Therein, among 123 lines of closely printed matter, may be 
found the following: 

“This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void . . . if the subject of insurance 
be a building on ground not owned by the insured in fee simple.” 

The plaintiff received the policy by mail. He testified that he did not 
look at it until after the loss occurred. The building and the personal prop- 
erty were completely destroyed by fire on the 20th of September, 1918. The 
defendant denied liability under the policy, and the complaint in this action 
was filed May 13, 1919. Among other things, the plaintiff alleges that by 
mutual mistake the policy was not in accordance with the agreement be- 
tween the plaintiff and defendant’s agent. It is admitted that the building 
was not used as a dwelling house and that the p'aintiff was not the owner 
in fee simple of the ground on which the same was constructed. Likewise, 
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the personal property is not all described in the policy. The defendani by 
its answer denied that there was any mistake, and therefore no right on 
the part of the plaintiff to have the policy reformed. Several affirmative 
grounds of defense were also tendered by the defendant. It is not neces- 
sary to point these out in detail. 

The trial court by its judgment ordered the policy reformed so as to 
include the following language: 

“$1,000 on the one-story frame building . . . while used as a 
public hall. $300 on all public hall furniture, useful and ornamental, includ- 
ing musical instruments, benches, chairs, stove, couch and platform for 
music stand, all while contained in the above-described public hall, 
said insured’s interest in the land upon which said building, piano, stove, 
couch, platform for music stand and benches are or will be situated being 
only a leasehold,” and by striking out all parts inconsistent therewith. 

It also made findings favorable to the plaintiff upon all material issues 
and ordered judgment against jhe defendant for the sum of $1,300, with 
interest thereon at the rate of 8 per cent. per annum from the 20th day of 
September, 1918. 

The defendant’s appeal from this judgment presents the following 
questions for the consideration of this court: (1) Was the defendant 
entitled to a jury upon the issues arising upon the legal defenses to the 
action? (2) Are the allegations and proof sufficient to entitle the plaintiff 
to reformation of the policy? (3) Was the plaintiff negligent in failing to 
read the application before signing? (4) Was the plaintiff negligent in 
failing to inspect his policy on receipt and retaining it without objection 
to any of its provisions particularly as to his ownership in fee of the ground 
upon which the hall stood? (5) Was the value of the property destroyed 
sufficiently established by the evidence ? 

We will consider each of these questions in their order. 

[1,2] 1. The defendant contends that by reason of the legal de- 
fenses interposed by its answer, the cause should have been tried to a 
jury. It concedes, however, that an action to reform an insurance policy 
is one in equity. Had it been content to stand upon the legal defenses 
solely, it would have been entitled to the privilege of trying the issues pre- 
sented thereby to a jury. But it joined issue upon the facts by which the 
plaintiff sought to establish his right to equitable relief. Indeed, practically 
the only question presented to the trial court or argued seriously in this 
court is whether or not the plaintiff was entitled to a decree reforming the 
policy in question. The legal defenses were either abandoned expressly, or 
were supported by evidence of such slight weight that appellant makes no 
serious contention of error on the part of the trial court in disregarding 
them. If the plaintiff was entitled to a reformation of the policy he was 
entitled to recover the full value of the property destroyed. Without re- 
formation, he could recover nothing. No authority is required to support 
the proposition that an insurance policy may be reformed in the same 
manner as any other contract and that to obtain this relief the plaintiff 
must invoke the aid of a court exercising equitable jurisdiction. When 
a court of equity obtains jurisdiction of a controversy, it may, if it 
grant the equitable relief, maintain jurisdiction and render that further 
judgment which properly follows thereupon. Imperial Shale Brick Co. 
. Jewett, 169 N. Y. 143, 62 N. E. 167; Tayloe v. Merchants’ F. Ins. 
Co. 9 How. 390, 13 L. Ed. 187; Maloney v. King, 30 Mont. 414, 76 
Pac. 939. In this state a party is not entitled to a jury trial in a court 
of equity as matter of right. Steiner v. McMillan, 59 Mont. 30, 195 
Pac. 836. 

[3] The appellant cites Chessman v. Hale, 31 Mont. 577, 79 Pac. 254, 
68 L. R. A. 410, 3 Ann. Cas. 1038, as authority for its claim of right to a 
jury trial. That was an action to have a nuisance declared, for damages 
and to enjoin the continuance of the nuisance. The trial court, by reason 
of the injunctive relief sought, treated the action as one in equity and re- 
jected certain findings of the jury favorable to the plaintiff and made 
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findings favorable to the defendant. For this action on the part of the 
trial court the cause was reversed, this court, through the opinion of Mr. 
Commissioner Poorman, holding that the plaintiff was entitled to trial by 
jury of the legal issues as in an ordinary action at law, and that the prayer 
for equitable relief did not deprive him of this right. It will be observed, 
however, that the order of presenting the legal and equitable phases of 
that case and the case at bar are reversed. In the Chessman Case the 
plaintiff first had the burden of establishing that the defendant had main- 
tained a nuisance to the plaintiff's damage. This part of the case was 
purely legal. The equitable relief was only incidental and could not be 
granted until the legal cause of action was established. In the present case 
the plaintiff first had the burden of establishing his right to equitable 
relief, namely, reformation of his policy. The defendant by the answer 
put in issue the right of the plaintiff to this relief, and thereby deprived 
himself of the right to a jury trial. 


2. The next question is whether or not the pleadings are sufficient to 
entitle the plaintiff to a reformation of the policy. The trial court ordered 
reformation of the policy in three material respects: (a) In describing 
the building covered by the policy as a public hall rather than a dwelling 
house; (b) by adding an indorsement on the policy to the effect that the 
plaintiff’s title to the land on which the building was situated was that of 
lessee, rather than owner in fee simple; and (c) in completing the descrip- 
tion of the personal property. 

The application itself plainly described the building upon which the 
plaintiff desired insurance as being a hall. The word “dwelling” was 
stricken out. It was then obviously a mistake to make the policy cover 
“the one-story frame building . . . while occupied as a dwelling 
house.” The defendant conceded this during the trial, and no further discus- 
sion is necessary. 

[4] Whether the reformation with respect to the plaintiff's title was 
proper will require more careful consideration. It is alleged in the com- 
plaint that it was the intention by both the defendant and the plaintiff that 
the description of the property insured by said defendant should be set 
forth in said insurance policy in language contained in the order of the 
court reforming the policy, including plaintiff’s title to the land, as previ- 
ously set forth in this opinion. The plaintiff testified as to his conversa- 
tion with the agent of the defendant company at the time the contract for 
the insurance now in controversy was being negotiated. This testimony 
is sufficient to support the findings of the court in all material respects. 
The agent, E. Sprigg, testified as a witness in behalf of the defendant and 
denied the conversation detailed by the plaintiff. He did not attempt to 
relate any of the conversation with reference to the plaintiff’s title. So far 
as may be gathered from his testimony, he made no inquiry in that regard 
further than to obtain information for filling out the blank application. The 
trial court found that the plaintiff told the agent of defendant that the 
building was on leased land. It cannot be said that the evidence prepon- 
derates against this finding. We are satisfied that the pleadings and proof 
were sufficient to warrant the reformation, both as to the plaintiff’s title in 
the land, and the description of the personal property. 

[5,6] The defendant admits that E. Sprigg was its agent. The company 
will be regarded As having the same knowledge of the condition and situation 
of the property as possessed by the agent transacting the business. Any er- 
ror or neglect on the part of either the agent or the company in stating the 
title or interest of the assured will not avoid the policy. People’s F. Ins. 
Ass’n v. Goyne, 79 Ark. 315. 96 S. W. 365, 16 L. R. A. (N. S.) 1180, 9 
Ann. Cas. 373, and cases cited in note. ie 2 

[7] 3. A great deal is said by both parties about the application, 
which the plaintiff states he signed without reading. The appellant contends 
that the failure of this application to contain a complete and technical de- 
scription of the property of the insured, including the title of the plaintiff 
to the land on which the building was situated, was due to the carelessness 
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of the plaintiff in failing to read the application. The respondent con- 
tends that some sort of fraud was perpetrated by the defendant’s agent in 
not correctly inserting the answers to questions given by the plaintiff. 
There are many cases reported where the application prepared by the agent 
for signature by assured contains untruthful statements, although the as- 
sured has given truthful answers to the agent. We fail to find any such 
situation in this case. The question was asked: “Are you the sole owner 
of the property insured? A. Yes.” It was the building and the personal 
property that was insured, and the plaintiff was the sole owner of this 
property. It would have been a simple matter to have asked the question: 
“Are you the owner of the land on which the building is constructed?” 
But no such question was asked. Instead, they ask: “How much |Jand 
do you own here?” This could refer to the land on which the building 
was situated, or it might have referred to lands generally. As a matter 
of fact, the plaintiff owned 320 acres of land 3% miles from the hall. 
The answer stated that he owned 320 acres. If the plaintiff had filled out 
the application himself after carefully reading the same, we cannot see 
how the truth would have compelled any different answer. If the officers 
of the company who issued the policy were deceived, it was because the 
question was not sufficiently definite to elicit the desired information. 

There are certain things about the application itself that should have 
put the officers of the company upon inquiry before issuing the policy in 
question, had they considered the plaintiff's title to the land of serious 
importance. On the face of the application it states that the hall is sit- 
uated on 160 acres of a particular section, without designating any par- 
ticular subdivision of the section. This should have suggested the question 
as to why the situation of the hall was not stated as being on 320 acres, if 
the 160 acres was a part of the 320. The question was asked of the agent 
on cross-examination. He answered that he was attempting to describe 
the location of the hall in a particular part of the section. However, he did 
not do so. The quarter section upon which the building was situated was. 
not designated in any manner. 

Furthermore, the agent admits that on the same day he took an 
application for insurance on a store building belonging to J. R. Hoar, 
situated on the same quarter section as the hall. A policy was issued 
as a result of this application. This alone ought to have put the agent 
upon inquiry as to the title. Certainly each party could not individually 
have been the sole owner of the tract in fee simple. 

It will be noted that the agent on the application, under the head of 
“Remarks,” passed on the requested insurance as a “fair risk.” Just what 
mental reservation caused the risk to be classed as “fair,” after he had 
recommended it, does not appear. The company ought to have called for 
his reasons. But it did not. The officers of the company do not appear 
to have exercised much care in passing upon applications for insurance. 
H. A. Reeve, the assistant secretary of the company, testified in its behalf. 
He testified on cross-examination that the plaintiff’s application should 
have been rejected. He says: 

“The application was taken, and the stenographer who wrote the policy 
must have overlooked the fact that it was a hall.” 


Apparently all that was expected of the officers who passed on the 
application and signed the poli¢y was to see that the signature of insured 
was attached to the one and then fix their own names to the policy pre- 
pared by a stenographer. 

[8] 4. The most difficult legal question connected with the entire case 
is whether the plaintiff, by retaining the policy without objection to its 
provisions with respect to his ownership in the land, was’ bound by the 
conditions in that regard. This question has received the attention of 
many courts of last resort in this country and in England. The decisions 
are far from being in harmony. By far the: greater number, however, hold 
that the insured is not bound to search through the mass of printed matter 
on his policy for some clause that makes the policy void to which he must 
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promptly object or forever hold his peace. He has a right to rely upon 
the good faith of the agent and the company. It is not carelessness on 
his part to suppose that a policy has been issued that will give him 
protection under the state of facts that he has related to the company. He 
is not then bound to discover every condition which “crouches unseen in 
the jungle of printed matter with) which a modern policy is overgrown,” 
designed to make a defense for the company, after the loss has occurred 
against which the insurance professes to guard. Van Schoick vy. Niagara 
F. Ins. Co., 68 N. Y. 434. Many of the authorities upon this question are 
gathered in the note to Suravitz v. Prudential Ins. Co., reported in L. R. A. 
1915A, 273 (244 Pa. 582, 91 Atl. 495). The overwhelming weight of au- 
thority supports the rule announced above. 

The defendant in this case illustrates the general attitude of insurance 
companies towards avoiding clauses in policies similar to. the one now 
under consideration. After the loss occurred, it took the position that the 
policy was void from the beginning and tendered back to the plaintiff the 
entire amount of the premium. The witness Reeve, secretary-treasurer of 
the company, was asked what it would have done had the discovery been 
made before the fire that the building was on leased land. He answered: 
“We would have canceled the policy and returned the premium on a pro 
rata basis.” This was in fact done in the case of J. R. Hoar’s policy. 
Under the same theory it would have retained all of the premium, had the 
term of the policy expired before a loss occurred. The attitude is one of, 
“Heads I win, and tails you lose.” The inconsistency of this position can- 
not be upheld. If the policy could earn premiums, on a pro rata basis, it 
must he held to have protected the assured. 

5. The proof as to the value of the property destroyed is questioned 
by the appellant. Whatever our personal opinion might be as to the value 
of the property, the findings of the court are supported bv sufficient evidence. 
The building did not cost the plaintiff $1,000 for material and hired labor. 
But he performed a large part of the labor himself. Other labor was 
donated. Witnesses who qualified to testify as to value fixed it at $1,500 
in its finished condition. The piano cost $203, nearly two years before the 
fire. The court fixed its value at $240. No reason is shown for this increase 
in value. However, the other personal property was fixed at $75. The 
evidence could have justified a greater sum as the value of this part of the 
property. On the whole, we think the evidence sufficiently establishes the 
value of all the personal property to have been at least $300, the amount 
of the insurance. 

We therefore recommend that the judgment be affirmed. 

Per CurtAM. For the reasons given in the foregoing opinion, the judg- 
ment appealed from is affirmed. 

—__ ~—.— 


EXCELILO CLOTHING CO. v. MARQUETTE NAT. FIRE INS. CO. 
OF CHICAGO, ILL. 
(Supreme Court of New Jersey. March 5, 1923.) 
119 Atlantic Reporter, 794. 
(Syllabus by the Court.) " 

1, INSURANCE—POLICY CONSTRUED AS WRITTEN. 

The law will not make a better contract for parties than they them- 
selves have seen fit to enter into, or alter it for the benefit of one party 
and to the detriment to the other. The judicial function of a court of law 
is to enforce a contract as it is written. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE — NO RECOVERY UNDER FIRE INSURANCE 
POLICY FOR “PATTERNS” NOT SPECIFICALLY ASSUMED 
THEREIN. 5 
There can be no recovery for the destruction of “patterns,” where one 

part of the policy insured “machines and machinery of every description and 

all tools, utensils, articles, implements and appurtenances used in the busi- 
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ness not herein specifically mentioned,” and another part of the policy pro- 
vides that the company “shall not be liable for loss to patterns unless lia- 
bility is specifically assumed hereon.” and nowhere in the policy was lia- 
bility specifically assumed for loss to patterns. 

(For other cases. see Insurance, Dec. Dig. § 163[3].) 

Appeal from Court of Common Pleas, Passaic County. 

Action by the Excello Clothing Company against the Marquette Na- 
tional Fire Insurance Company of Chicago, Ill. From a judgment for 
plaintiff, defendant appeals. Reversed, and new trial granted. 

Argued November term, 1922, before Gummere, C. J., and Swayze 
and Trenchard, JJ. 

Lum, Tamblyn & Colyer, of Newark (Ralph E. Lum, of Newark, on 
the brief), for appellant. 

William Everett and Joseph T. Lieblich, both of Paterson, for respond- 

ent. 

TRENCHARD, J. The facts in this case, which had been agreed upon, 
are, briefly, as follows: 

The defendant-appellant on January 13, 1921, issued a policy of insur- 
ance to the plaintiff, insuring the plaintiff against loss or damage by fire 
in the sum of $2,500, covering property of the plaintiffi in Passaic. The 
policy is in the New Jersey standard form. 

On January 12, 1922, the property insured was damaged or destroyed 
by fire. 

The sole question in the case was whether or not certain patterns, made 
of heavy papers and used in the cutting of cloth, were covered by this 
policy. 

The parties agreed that the loss or damage sustained was $1,119.57, if 
the patterns were excluded; that it was $1,990.57, if the patterns were 
included. 

The trial judge, sitting without a jury, rendered judgment for the 
plaintiff for $1,990.57, holding that the patterns were. within the terms of 
the policy. 

We are of the opinion that the learned trial judge, in so holding, was 
in error. 

The description of the property actually insured, as stated in the policy 
under the heading “Merchandise Form,” is as follows 

‘$2,500.—On store, office and workroom furniture on fixtures of every 
description, including counters, shelving, show cases, railings and partitions ; 
signs and awnings inside and outside of building, iron safes, advertising 
and office supplies, mirrors, pictures and their frames, wearing apparel of the 
assured and employees, ice boxes, rugs and carpets, gas and electric fix- 
tures, tapestries, hangings, shades, plants, typewriters, cash registers, ma- 
chines and machinery of every description, improvements to building, and 
all tools, utensils, articles, implements and appurtenances used in the busi- 
ness not herein specifically mentioned, all contained in and on the brick 
building, extensions and additions thereto adjoining and communicating 
and in vaults, and on and under the sidewalks, situate No. 128-130 Third 
Street, Passaic, New Jersey. Occupied as a store and dwelling and light 
manufacturing. Privileged to do such work and to use such materials as 
are used in the business of the assured. It is understood and agreed that 
this insurance shall cover the assured as now or hereafter constituted. 
This policy also covers signs on plate glass windows.” 

he policy also provides : 

“This company shall not be liable for loss to accounts, bills, currency, 
deeds, evidences of debt, money, notes, or securities; nor, unless liability is 
specifically assumed hereon, for loss to awnings, bullion, casts, curiosities, 
drawings, dies, implements, jewels, manuscripts, medals, models, patterns, 
pictures, scientific apparatus, signs, store or office furniture or fixtures, 
sculpture, tools, or property held on storage or for repairs; nor beyond the 
actual value destroyed by fire, for loss occasioned bv ordinance or law 
regulating construction or repair of buildings, or by interruption of busi- 
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ness, manufacturing processes, or otherwise; nor for any greater propor- 
tion of the value of plate glass, frescoes, and decorations than that which 
this policy shall bear to the whole insurance on the building described.” 

In other words, the policy specifically’ states that there shall be no 
liability for the loss of patterns unless liability therefor is specifically 
assumed in the policy, and nowhere in the policy is there any liability specifi- 
cally assumed for patterns. The trial court nevertheless held that the plain- 
tiff was entitled to recover the loss sustained by reason of the damage to 
the patterns, apparently upon the ground that the same were included in 
and covered by the policy under the designation of “machines and machin- 
ery of every description . . . and all tools, utensils, articles, imple- 
ments and appurtenances used in the business not herein specifically men- 
tioned 

We think that this was erroneous; inasmuch as the policy specifically 
provides that no liability for damage to patterns is assumed unless the policy 
specifically so states, and the policy does not so specifically state. 


[1] Now the law will not make a better contract for parties than they 
themselves have seen fit to enter into, or alter it for the benefit of one 
party and to the detriment of the other. The judicial function of a court 
of law is to enforce a contract as it is written. Kupfersmith v. Delaware 
Ins. Co., 84 N. J. Law, 271, 86 Atl. 399, 45 L. R. A. (N. S.) 847, Ann. Cas. 
1914C, 1172. 


[2] In respect to patterns, certainly, the policy is not ambiguous, but 
its meaning is clear. It specifically states what is covered, enumerates each 
article, and concludes with the following provisions: “And all tools, uten- 
cils, articles, implements and appurtenances used in the business not herein 
specifically mentioned.” There is no possibility of construing this phrase- 
ology to cover patterns. It is not possible because of the following pro- 
vision in the policy: “This company shall not be liable for . . . nor 
unless liability is specifically assumed hereon, for loss . . ._ patterns. 


It can readily be seen from the accurate wording of this clause of the 
policy that it was the intention of the insurance company, made plain by 
the terms of the policy, not to indemnify the assured against any loss to 
patterns unless the policy specifically assumed the liability upon patterns, 
and nowhere in the policy is there any term or clause in which the insur- 
ance company assumes to pay any loss the insured may suffer by reason of 
damage to patterns. 

In Johnston v. Niagara Fire Ins. Co., 118 N. C. 643, 24 S. E. 424, the 
Supreme Court of North Carolina holds: 

“When there is a conflict between the written part of the policy and 
the printed part, as, for instance, if the ‘tailor’s patterns’ had been named 
as insured, and the printed general exception had excluded any liability, as 
it does. for ‘patterns.’ then the written part of the policy would govern. 

Or, if it were doubtful whether the ‘patterns’ were embraced in the 
general exception, the doubt must be resolved in favor of the assured. 
But here the property insured is described as the plaintiff’s ‘stock of cloth, 
cassimeres, clothing, trimmings, and all other articles usual in a merchant 
tailor’s establishment.’ ‘Patterns’ are not named as being insured. They 
could only come within the words ‘all other articles’; and, when that con- 
struction is asked to be placed upon the contract, we find in another part 
of the contract an express stipulation that ‘patterns’ are not to be con- 
strued as covered by that policy. It is not the case of a conflict between 
the words of the written and printed parts of the policy, nor is it the case 
of a doubtful exception; but, upon the face of the policy, ‘patterns’ are not 
specially included by name, and they are specially agreed to be excluded.” 

The situation in the case just quoted is on all fours with the situation 
in the present case, and the logic and reasoning upon which the opinion 
is based is irrefutable. 

We have examined the case of Lovewell v. Westchester Ins. Co., 124 
Mass. 418, 26 Am. Rep. 671 (and cases citing and following it), but that 
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case is not quite in point, since it seemed to turn upon a finding that 

the patterns (used in moulding) were tools because of their size and shape 

and character, and we are not disposed to follow it. 
The judgment under review will be reversed, and a new trial awarded. 
~~ 

DEL GUIDICI v. IMPORTERS’ INS. CO. OF NEW YORK. (No. 19.) 
(Court of Errors and Appeals of New Jersey. March 5, 1923.) 

120 Atlantic Reporter, 5. 

1. INSURANCE — FAILURE OF INSURER TO DEMAND WRIT- 
TEN APPLICATION OR INTERROGATE INSURED AS TO 
CHATTEL MORTGAGE ON INSURED PROPERTY HELD 
NOT WAIVER OF CLAIM AVOIDING POLICY THEREFOR. 


Where a standard fire policy provided that it should be void if the sub- 
ject of the insurance be or become mortgaged, and insured did not disclose 
to insurer the existence of a chattel mortgage on the insured personal 
property of which insured remained ignorant, such provision was not 
waived by insurer, by its failure to require a written application, or to 
interrogate insured as to the existence of the mortgage. 

(For other cases, see Insurance, Dec. Dig. § 389[7].) 

2, INSURANCE — RULE THAT POLICY CONSTRUED MOST 

STRONGLY AGAINST INSURER DOES NOT SPECIALLY AP- 

PLY WHERE IN STANDARD FORM. 


Where a policy of insurance is written in standard form, 2 Comp. St. 
p. 2862, § 77, and approved by governmental authority, the rule that it is 
to be construed most strongly against the company writing it has no spe- 
cial application. 

(For other cases, see Insurance, Dec. Dig. § 146[4].) 

Appeal from Circuit Court, Union County. 

Suit by Louis Del Guidici against the Importers’ & Exporters’ Insur- 
ance Company of New York. From a judgment of nonsuit, plaintiff ap- 
peals. Affirmed. 

Frank J. Burns, of Elizabeth. for appellant. 

Welcome W. Bender. of Elizabeth, for respondent. 


Wa ker, Ch. This was a suit in the Union county circuit court, after a 
fire loss, to recover the sum for which plaintiff’s personal property was 
insured by the defendant company, and came on for trial before Silzer, 
J., and a jury. 

The policy, which was a standard one, provides that it should be void 
if the subject of the insurance be personal property and be or become in- 
cumbered by a chattel mortgage. It concededly was so incumbered at the 
time the policy was issued; and the chattel mortgage was given by the in- 
sured himself. The plaintiff contended that because the defendant did not 
require a written application for the policy, and because it did not interro- 
gate defendant as to whether there was a chattel mortgage on the property 
to be covered by the insurance, it thereby waived the provision that the 
policy should be void, etc. The trial court granted a nonsuit, the judgment 
on which has been removed into this court by appeal. 

[1] The answer to the plaintiff's contention is that waiver exists only 
where the company, with knowledge of the facts, dispenses with the condi- 
tion. In the case at bar, as already mentioned, the plaintiff} did not dis- 
close to defendant the fact of the existence of the chattel mortgage, and 
defendant remained ignorant of it. There was, therefore, no waiver. 

[2] Counsel for the plaintiff states in his brief that the authorities 
are not agreed as to the necessity of disclosure, in the absence of inquiry, 
when the policy contains a stipulation declaring it to be void if the property 
is incumbered, and cites Allesina v. London Ins. Co., 45 Or. 441, 78 Pac. 
392, 2 Ann. Cas. 284, as authority for his proposition that there was a 
waiver in this case. In Allesina v. London Ins. Co., the court observed 
that, in determining whether there has been such a waiver (that was a case 











1294 Insurance Law Journal, Vol. 61. [1923 


of undisclosed incumbrance also), a court should not overlook the fact that 
insurance policies are prepared by the company for general use, without 
reference to particular cases. This is but the assertion of the familiar 
doctrine that a policy of insurance is to be construed most strongly against 
the company writing it. But, with reference to the policy in this case, we 
have a somewhat different situation. The state of New Jersey has enacted 
that fire insurance policies shall conform in all particulars as to contract, 
provisions, agreements, and conditions, with a certain standard, and that no 
other or different provisions, agreement, condition, or clause shall in any 

manner be made a part of such policy, etc. See the act of April 3, 1902, 

concerning insurance. 2 Comp. Stat. p. 2862, § 77. And the policy in the 

case before us is a standard policy. This makes pertinent the doctrine of 

Mick v. Corp. of Royal Ex., etc., 87 N. J. Law, 607, 91 Atl. 102, 52 L. R. 

A. (N. S.) 1074, in which it was decided that, where a policy of fire insur- 

ance is written in a standard form approved by governmental authority, 

as is this one, the maxim, verba chartatum fortius accipiuntur contra 
proferentem, has no special application. 

Our cases hold that stipulations in policies of insurance of the kind 
under discussion, when violated, work a forfeiture. See Dewees v. Man- 
hattan Ins. Co., 35 N. J. Law, 366; Franklin Fire Ins. Co. v. Martin, 40 
N. J. Law, 568, 29 Am. Rep. 271; Martin v. State Fire Ins. Co., 44 N. J. 
Law, 485, 43 Am. Rep. 397; Martin v. Ins. Co. of N. A., 57 N. J. Law, 
623, 31 Atl. 213; Dougherty v. Greenwich Ins. Co., 64 N. J. Law, 716, 42 
Atl. 485, 46 Atl. 1099; Plockzek v. St. Paul, etc. (N. J. Ch.) 91 Atl, 812. 

These views lead to an affirmance of the judgment under review. 

For affirmance: The Chancellor, the Chief Justice, Justices Swayze, 
Trenchard, Parker, Bergen, Kalisch, Black and Katzenbach, and Judges 
White, Gardner, Ackerson, and Van Buskirk. 

For reversal: None. 

— — __—_ 
AYERS vy. PALATINE INS. CO., LIMITED, OF LONDON, ENG. 
(Court of Appeals of New York. Dec. 12, 1922.) 
137 Northeastern Reporter, 608. 

2. INSURANCE — POLICY HELD TO COVER ADDITION TO 
BUILDING VALUED AT MORE THAN THE ORIGINAL 
BUILDING. 

A policy, insuring a brick and frame building and additions thereto, 
occupied as a repair shop and public garage, clearly covered both the build- 
ing of insured, which admittedly was of brick and frame and used for the 
stated purpose, and an addition thereto, though the addition was constructed 


of concrete and was larger and more valuable than the original building, 
but was used for the same purpose. 


(For other cases, see Insurance, Dec. Dig. § 163[2].) 

Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by Frank Ayers against the Palatine Insurance Company, Lim- 
ited, of London, England. A judgment for plaintiff entered upon the ver- 
dict of a jury was affirmed by the Appellate Division (199 App. Div. 957, 
191 N. Y. Supp. 915), and defendant appeals. Judgment modified by re- 
ducing the amount thereof to the amount for which defendant asked that 
verdict be directed. 

James M. H. Wallace, of Buffalo, for appellant. 

Henry Adsit Bull, of Buffalo, for respondent. 


Anprews, J. At 358-360 Elk Street, Buffalo, the plaintiff occupied 
as a public garage and repair shop a brick and frame building of one floor, 
33 feet wide and 55 feet deep. Some time in the summer of 1919 he built 
in the rear of it what he himself calls a concrete addition, one story high. 
This was the same width as the original building, and 85 feet deep. The 
side walls were a continuation of the side walls of the front building. The 
front wall was its rear wall. The floor was of cinders. Opening into the 
original building was a wide doorway. The addition was used for the 
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storage of automobiles when not in use, run into it from the front, which 
was its only entrance. 

This being the situation on January 22, 1920, the plaintiff obtained 
from the defendant a policy of insurance in the sum of $2,000 “on brick 
and frame buildings and additions thereto occupied as a repair shop and 
public garage and situate Nos. 358, 360, Elk Street, Buffalo, N. Y.” The 
policy contained a provision that the insurer should not be liable for a 
greater proportion of any loss or damage to the property described therein 
than the sum of 80 per cent. of the cash value of said property at the time 
such loss shall happen. Subsequently a fire occurred. The value of the 
addition was then found by the appraisers to be $4,000 and the value of 
the brick and wood structure $2,800. The appraisers also found that the 
damage caused by the fire was $1,845.75; the whole loss having occurred 
in the original building. Under these circumstances the question before us 
is as to the property covered by the policy issued. Is the property described 
therein both buildings or only one? The amount of the plaintiff’s recovery 
depends upon the answer. The jury was permitted “to say what the fair 
intentions of the parties were as to what was covered” by the policy. They 
found a verdict for the plaintiff for $1,735.12. The judgment entered upon 
the verdict has been affirmed. 

As a basis for this finding various circumstances were alleged. The 
policy in question was a renewal of a former policy which, concededly, 
covered simply the original building. The renewal was issued without any 
further negotiations or statements. It was a fair amount of insurance on 
the original building considering its value. The fire risk on the addition 
was slight. The concrete structure was so much larger than the original 
building, and so much more valuable that it could not be considered an 
addition. 

[1] Evidence as to the circumstances surrounding the execution of a 
contract may be given, where its terms are ambiguous. To discover the 
meaning of the parties we may place ourselves, as far as possible, in their 
situation when they executed the instrument. Where, however, the writing 
is complete in itself, where it is clear and unambiguous, where there is 
no substantial dispute as to the application of the terms of the contract to 
its subject, then there is nothing upon which the jury should be asked to 
give a decision. In such a situation the court is to interpret the writing. 

“We are restricted, therefore, to the interpretation of the language used, 
and proof of intention is only admissible when, in cases of ambiguity, proof 
of intention enables us to discover what the language means.” Wharton on 
Evidence, §§ 937, 946; Trustees, etc., of Town of Southampton v. Jessup, 
173 N. Y. 84, 65 N. E. 949; House v. Walch, 144 N. Y. 418, 39 N. E. 327; 
Lossing v. Cushman, 195 N. Y. 386, 88 N. E. 649. 

[2] Here there was no dispute as to the facts. There: was a brick 
and wood building. Attached to it was a concrete addition. Both were 
used as “a repair shop and public garage.” The language of the policy 
was clear. It covered both. Gertrier v. Glens Falls Ins. Co., 233 N. Y. 
568; 135 N. E. 921; Maisel v. Fire Ass’n of Philadelphia, 59 App. Div. 
461, 69 N. Y. Supp. 181. No evidence showing an intention at variance 
with that expressed was admissible. No question of fact was presented. 

At the close of the case the defendant moved for a direction of a 
verdict against it for $714.56. This is the whole amount which the plaintiff 
is entitled to receive under the 80 per cent. clause quoted. That motion 
should therefore have been granted. 

The judgment of the Appellate Division and of the Trial Term should 
be modified by reducing the judgment in favor of the plaintiff to $714.56, 
and interest thereon from April 20, 1921, and as so modified affirmed, with 
costs to the appellant in all courts. 

Hiscock, C. J., and Hogan, Cardozo, Pound, McLaughlin, and Crane, 
JJ., concur. 

Judgment accordingly. 
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GRAHAM v. HOME INS. CO. OF NEW YORK. 
(New York Supreme Court, Appellate Division, Third Department. Janu- 
ary 10, 1923.) 
197 New York Supplement, 655. 

1. INSURANCE—POLICY INSURING TWO BUILDINGS WHILE 
OCCUPIED BY OWNER AND TENANT CONSTRUED. 

A policy insuring two buildings situated on a farm, while occupied by 
the owner and tenant, must be construed as not only presently but pro- 
spectively covering the period of the policy, and requires one of the dwell- 
ings to be occupied by the owner and the other by a tenant, as was the case 
at the issuance of the policy. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 

2. INSURANCE—REISSUANCE TO PURCHASER EFFECTS NEW 
INSURANCE. 

The reissuance of a fire insurance policy to the purchaser of the prop- 
erty is, in effect, the issuance of a new policy, constituting a new contract 
between the purchaser and the company. 

(For other cases, see Insurance, Dec. Dig. § 207[2].) 

3. INSURANCE—REISSUANCE TO PURCHASER HELD WAIVER 
OF REQUIREMENT FOR OCCUPANCY. 

Where a fire insurance policy, requiring one of the insured dwellings 
to be occupied by the owner, was reissued to a purchaser of the property 
after the latter had informed the company’s agent that he did not intend to 
occupy the premises, the company waived the provision requiring occu- 
pancy by the owner. 

(For other cases, see Insurance, Dec. Dig. § 389[6].) 

4. INSURANCE—ISSUANCE WITH KNOWLEDGE INSURED IN- 
TENDS TO BREACH PROMISSORY WARRANTY WAIVES 
OBJECTION. 

The rule that a promissory warrant in the policy is not waived by 
issuance with the agent’s knowledge of contrary’ present conditions does 
not apply, where a policy requiring occupancy by the owner was reissued 
to a purchaser with the agent’s knowledge, not only that the purchaser was 
not occupying the premises, but also that he had no intention to occupy them. 

(For other cases, see Insurance, Dec. Dig. § 389[6].) 

Appeal from Trial Term. 

Action by Eugene Graham against the Home Insurance Company of 
New York. Judgment for defendant, and plaintiff appeals. Reversed on 
the law, and a new trial granted. 

Argued before Henry T. Kellogg, Acting P. J., and Kiley, Van Kirk, 
and Hinman, JJ. 

L. R. Chase, of Cortland (Clayton R. Lusk, of Cortland, of counsel), 
for appellant. 

Woods & Woods, of Syracuse (Thomas Woods, of Syracuse, of coun- 
sel), for respondent. 

Kitey, J. This is an action upon a fire insurance policy. A dwelling 
house situate upon a small farm in the town of Homer, county of Cortland. 
this state, burned and was a total loss. On the 25th day of June, 1910, this 
farm was owned by one Harry Brown. On that date a fire insurance 
policy was issued by this defendant, covering the buildings upon said farm, 
in an amount not to exceed $3,050. Said policy, so far as applicable to 
the buildings insured, and out of which the controversy arose, contains 
the following provisions : 

“$1,500.00 on 2-story shingle-roofed frame building, with additions, 
foundations and all permanent fixtures, while occupied as a private family 
residence.” 

Then follows a provision for $500.00 on household furniture,” ete., 
not material here. That in turn is followed by a description of another 
house on said farm as follows: 
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“$400.00 on 2-story shingle-roofed frame building, with additions, foun- 
dations and all permanent fixtures, while occupied as a private family 
residence.” 

The next provision is for insurance on household furniture, etc., not 
material here, and following this are provisions, numbered from 3 to 27, 
covering or omitting to cover different buildings and personal property on 
said farm, none of which is involved in this appeal. A summing up of the 
total insurance is noted as $3,050. This is followed by a clause, which the 
court below gave much significance, and reads as follows: 

“All situated on the farm owned by the assured while occupied by the 
owner and tenant in the township of Homer, county of Courtland, state of 
New York.” 

Further : 

“This entire policy shall be void . . . incase of any fraud or false 
swearing by the insured touching any matter relating to the insurance or the 
subject thereof, whether before or after aloss; . . .+ or if any change, 
other than by the death of an insured, take place in the interest, title, or 
possession of the subject of insurance (except change of occupants without 
increase of hazard), whether by legal process or judgment, or by voluntary 
action of the insured, or otherwise, or if this policy be assigned before a 
loss; . . . or if the building herein described, whether intended for 
occupancy by owner or tenant, be or become vacant or unoccupied and so 
remain for ten days. . . . In any matter relating to this insurance no 
person, unless duly authorized in writing, shall be deemed the agent of this 
company. . . . Ifa fire occur the insured shall give immediate notice 
of any loss thereby in writing to this company, . . . and, within sixty 
days after the fire, unless such time is extended in writing bv this company, 
shall render a statement to this company,” etc. (This refers to proofs of 
loss.) “This company shall not be held to have waived any portion or con- 
dition of this policy or any forfeiture thereof by any requirement, act, or 
proceeding on its part relating to the appraisal or to any examination herein 
provided for.” . . . This policy is made and accepted subject to the 
foregoing stipulations and conditions, together with such other provisions, 
agreements, or conditions as may be indorsed hereon or added thereto, and 
no officer, agent, or other representative of this company shall have power 
to waive any provision or condition of this policy, except such as by the 
terms of this policy may be subject of agreement indorsed hereon or added 
thereto, and as to such provisions and conditions no officer, agent, or repre- 
sentative shall have aah power or be deemed or held to have waived such 
provisions or conditions, unless such waiver, if any, shall be written upon 
or attached hereto, nor shall any privilege or permission affecting the insur- 
ance under this policy exist or be claimed by the insured unless so written 
or attached.” 

On the 5th day of December, 1910, the same year in which the policy 
was issued Brown, the owner, sold and transferred title to said premises 
to this plaintiff. The above-described policy was transferred at the same 
time to the plaintiff, and defendant attached thereto written permission 
for such transfer, and continued the insurance in favor of the plaintiff. 
I gather from this record that said policy was issued for a term of three 
years, and the fact appears that before the expiration of the three years, 
and on January 12, 1913, the building (dwelling) on said premises, to which 
reference has been heretofore made, and insured for $1,500, was destroyed 
by fire. The defendant refused to pay the loss, and this action followed, 
— in a judgment in favor of defendant, from which this appeal was 
taken. 

Upon the trial the defendant conceded that, if plaintiff was entitled to 
recover, his damage was $1,500, the amount claimed in the complaint, and 
the amount for which the building destroyed by fire was insured. The 
policy in question was signed as follows: 

“E,. S. Dalton, Agent, at Cortland, N. Y.” “E. G. Snow, President.” 
“A. M. Burtis, Secretary.” “Nelson H. Simmons, Manager.” ‘“Counter- 
signed at Syracuse, N. Y., this 28th day of June, 1910.” 

Vol, LXI. 


82 

















1298 Insurance Law Journal, Vol. 61. [1923 


It will be noted that the defendant, respondent, held Dalton out to the 
public as its agent, representing it in the territory where these premises 
were situated. This case went to trial before the court with a jury, to 
which the jury two specific questions of fact only were submitted, as 
follows: 

“First, were proofs of loss as to the frame building, called No. 1, 
under the policy of the defendant No. 42794, prepared at the office of 
Charles F. Brown, in the city of Cortland, N. Y., on or about January 15, 
1913, and signed by the plaintiff and delivered to Winfield Lacey? This 
question you will answer yes or no. 

“The second question is: Did the defendant, the Home Insurance Com- 
pany of New York, by or through Winfield Lacey, as adjuster of the com- 
pany, waive the filing with the company of proof of loss of the destruction 
by fire on January 12, 1913, of the two-story, shingled-roof, frame building 
mentioned as Item No. 1 in policy No. 42794 of the defendant, issued on or 
about June 25th, 1910. This question you will also answer yes or no.” 


The first question was answered in the negative, and the second question 
was answered in the affirmative; the court reserving the other questions 
raised for his determination when he should decide defendant’s motion for 
nonsuit. While the court did not make any findings of fact or conclusions 
of law, he did hand down a memorandum, in which is disclosed the 
grounds for granting the defendant’s motion for nonsuit. That was the 
single ground that the words, “while occupied by owner and tenant,” in the 
policy, should be read as written by the defendant; that they, in effect, 
constituted a warranty by the insured, when the policy was issued, that 
such condition should obtain during the life of the policy, and any inter- 
ruption thereof constituted a breach that would avoid the contract. It 
follows that the conclusion reached must have been preceded by the mental 
determination that the defendant had not waived, by consent or otherwise, 
the provision which he found existed, namely, that there must be a con- 
tinuous occupancy by the landlord. 


Other questions were litigated, and it is presumed that those were 
found in favor of the plaintift, except the first question submitted to 
the jury. The fire and extent of the loss was conceded, as alleged by 
the plaintiff; that notice of the fire was given to the agent, Dalton, by 
telephone, without delay, after the fire. The notice was not in writing, 
but was effectual, as defendant sent an adjuster to examine and investi- 
gate, who did examine and investigate; the purpose of such notice was 
fulfilled. 

As to the filing or serving proofs of loss, the jury found adversely 
to the plaintiff, as aforesaid. It is well to recall the circumstances: 
Plaintiff was called to the local agent’s office to meet the adjuster; plain- 
tiff swears they talked about proofs of loss, and, if they did not, the evi- 
dence does not show that any other subject was discussed. Plaintiff swears 
that he told them that he did not know how to make out proofs of loss, 
or words to that effect; that first he signed a paper and swore to it, which 
he supposed was the proofs of loss, and then the question of loss on 
personal property was discussed, and that upon a blank furnished at that 
time, at that office, a lady who was with him made the entries and amounts 
of personal property which he claimed was in the house. Defendant ad- 
mits and gives affirmative evidence that the last paper was made out as 
testified to by plaintiff. Plaintiff swears that he delivered both papers to 
the adiuster. Defendant admits upon the stand the delivery of the last- 
mentioned paper. Blanks for proofs of loss are always with the agent, 
and to be had when the occasion for their use arises. The occasion was 
right, the facilities were present, and the proper representatives of defendant 
were at the office when plaintiff arrived. P 

Defendant’s denial that more than one paper was ever delivered to its 
representative makes interesting the following paragraph of its answer: 

“The defendant further alleges, upon information and belief, that after 
said fire occurred, for the purpose of cheating and defrauding this defen- 
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dant, the plaintiff made and delivered to this defendant various written 
papers, signed by him, and sworn to by plaintiff, touching various matters 
relating to said insurance and the subject thereof,” etc. 

So far as this allegation is concerned, the defendant is speaking through 
its adjuster, and so far as this record shows is speaking of the time and 
place when and where plaintiff says he delivered his alleged proofs of loss. 
A finding by the jury that, on the request or suggestion of the adjuster for 
proofs of loss, two papers were made out and delivered to the adjuster, 
would have been sustained by the evidence; and following that finding, with 
a finding that such papers constituted all of the proofs of loss called for, 
would find support in the evidence. The jury did find (second specific 
question submitted) that what defendant’s representatives did at the meet- 
ing in question was a waiver of any further requirement for proofs of 
loss. Such finding was not disturbed by the trial court in reaching his 
decision. Before the fire plaintiff sold the land upon which the small 
house insured for $400 was situated; such sale was not reported to the 
insurance company; it is presumed that the court found that this did not 
avoid the policy as to the other house. Donley v. Glens Falls Ins. Co., 
184 N. Y. 107, 76 N. E. 914, 6 Ann. Cas. 81; Knowles v. American Ins. Co. 
of Boston, 66 Hun, 220, 21 N. Y. Supp. 50, affirmed without opinion 142 
N. Y. 641, 37 N. E. 567. : 

Richards on Insurance asserts, at page 153, third edition: 

“A sale of one of several buildings will defeat the insurance only as to 
the one sold.” 

In the absence of any finding, the defense that plaintiff was guilty 
of any fraud, or that he committed the crime of arson, is presumed to 
have been resolved in favor of the plaintiff; an adverse finding would 
not find support in the evidence. It does appear that he was tried on 
the latter charge, which must have included the former, and was ac- 
quitted by a jury. It has been observed above that the court must have 
determined, although there is no evidence of it in the memoranda, that 
defendant did not waive the force given to the words “landlord and 
tenant”; as an alternative might have found that such provision could not 
have been waived by the agent. No criticism is intended because of the 
absence of findings: findings, in the case of nonsuit, are not required. 
Section 1021 of the Code of Civil Procedure. 

We approach the reasons for the decision of the trial court with the 
uncertainty as to what was his mental determination thereon; the condition 
creating this uncertainty is not attributable, as error, to any one. The 
conditions precedent are found in the clauses describing the two houses 
insured, which are hereinbefore set forth in full, and the only restrictions 
contained therein is that each are “occupied as a private family residence.” 
Some 24 or 25 clauses intervene between the above provisions and the 
clause containing the words “owner and tenant.” Said clause is isolated 
farther from insurance clause by a dotted line preceding it and running 
across the whole width of the page. To repeat: That clause reads as 
follows: 

“All situated on the farm owned by assured while occupied by owner 
and tenant in the township of Homer, county of Cortland, state of New 
York.” 

So far as the vital clause in this policy lays down any restriction, it 
was complied with. The house which was destroyed by fire was “occupied 
as a private family residence.” This policy nowhere states that either 
building must be occupied by a landlord, except what is said in the clause 
now under consideration. That clause, read with what had gone before, 
is ambiguous, and in more particulars than contended for by the appellant. 
What does the word “while” mean, read in the light of all the circum- 
stances? It is an adverb, and its meaning as such is illustrated in Web- 
ster’s Dictionary as follows: “While I write, you sleep.” This denotes a 
present condition. It speaks of the condition obtaining at the time the 
policy was issued. The policy nowhere says that a policy would not be 





1300 Insurance Law Journal, Vol. 61. [1923 


issued on buildings wholly occupied by tenants; two houses do not change 
the significance of such omission. It is declaratory of the then existing 
condition of occupancy, and as such it had a perfectly legal purpose; that 
purpose was the effect upon rates on account of increase or decrease of 
hazard-rates are no part of the policy. They are subject of an outside 
bargain and sale as to how much shall be paid for the insurance. It 
matters not the amounts to be charged and paid are fixed beforehand by 
the boards or the agreement between companies. It is a mere detail, and 
functions only when the hazard places the risk in one category or the 
other. 

If this reasoning prevails, it would not make any difference if those 
buildings were occupied by either landlords or tenants, so long as the 
proper rates were charged and paid. Considered from this point of view, 
the phrase “landlord and tenant,” written into the policy by the agent 
issuing it, is an ambiguity, and the word “or” should have been written in 
the place where the “and” appears. Those ambiguities are found in a 
policy made up, issued, and delivered by this defendant to plaintiff’s grantor. 
This ambiguity, or the contract in which it appears, should not advantage 
the defendant; it should be construed in favor of the plaintiff. Michael v. 
Prussian Nat. Ins. Co., 171 N. Y. 25, 63 N. E. 810; Miller v. Danby Co-op. 
Fire Ins. Co., 190 App. Div. 794, 180 N. Y. Supp. 675 and cases cited. 

Assuming that the clause should be given the f force and vitality con- 
tended for it by the respondent, the next proposition is: Was it waived 
by it? The evidence upon which the appellant contends that the affirmative 
should prevail is uncontradicted, and is substantially as follows: The 
plaintiff and his grantor, at the time of the transfer went to the office of 
defendant’s agent, Dalton, in Cortland. They went there for the purpose 
of having a transfer of the policy made to plaintiff. Plaintiff told the 
agent that he had a home of his own and was not going to live on the 
premises. The policy was left in the possession of the agent, Dalton, with 
the information plaintiff had given him. There can be no contradiction of 
the fact that these men went there for the purpose of making a legal trans- 
fer of the policy in accordance with its terms, so that the policy should 
continue as security against loss by fire to the new owner. It was returned 
with the rider that on its face says the purpose was effectuated. The 
plaintiff cannot be criticized because he did not go somewhere else. He 
was ready; there was nowhere else he could go. This policy does not con- 
tain an address of a single officer or representative of the defendant, except 
the address of the agent, Dalton. It appears that it was countersigned, 
when issued, at Syracuse; but it does not tell by whom nor where in 
Syracuse it was countersigned; that statement, printed on the policy, is 
not signed by any one. 

Under such circumstances the evidence justifies the conclusion that 
the agent represented the principal, or had power to represent it, so far 
as any of the matters here are concerned. This policy does not differ in 
any respect, so far as it affects the appellant, from any of the standard 
policies. It is issued by the agent on the application of the assured, and 
always countersigned by the company. Such countersigning means ap- 
proval. It is then delivered to the assured, and the agent collects and con- 
tinues to collect the premiums, all requests with reference to it are made 
to him. He has power to waive the conditions incidental to the assured’s 
interest. Such acts are within the ordinary scope of the business intrusted 
to him. Walsh v. Hartford Fire Insurance Co. 73 N. Y. 6; McClelland v. 
Mutual Life Ins. Co., 217 N. Y. 336, 111 N. E. 1062; Whipple v. Pru- 
dential Ins. Co. of America, 222 N. Y. 39, 118 N. E. 211; Bodine v. 
Exchange Fire Ins. Co. of City of New York, 51 N. Y. 117, 10 Am. Rep. 
566; Van Schoick v. Niagara Fire Ins. Co., 68 N. Y. 434; Carpenter et al. 
v. German American Ins. Co., 135 N. Y. 298, 31 N. E. 1015. This author- 
ity also bears upon the question of proofs of loss, as appears from the 
evidence in the case at bar. Robbins v. Springfield Fire & Marine Insur- 
ance Co., 149 N. Y. 477, 44 N. E. 159; Houlden v. Farmers’ Alliance Co-op. 
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Fire Ins. Co. of Steuben County, 188 App. Div. 734, 177 N. Y. Supp. 286; 
Partridge v. Commercial Fire Ins. Co. (17 Hun, 95); Manchester v. 
Guardian Assur. Co., 151 N. Y. 88, 45 N. E. 381, 56 Am. St. Rep. 600; 
Webter v. Germania Fire Ins. Co., 16 App. Div. 596, 44 N. Y. Supp. 976; 
Ruggles v. American Cent. Ins. Co. of St. Louis, 114 N. Y. 415, 21 N. E. 
1000, 11 Am. St. Rep. 674. 

Defendant is chargeable with knowledge of the agent. Forward v. 
Continental Ins. Co., 142 N. Y. 382, 37 N. E. 615, 25 L. R. A. 637; Berry 
v. American Cent. Ins. Co., 132 N. Y. 49, 30 N. E. 254, 28 Am. St. Rep. 
548. Waiver is a question of fact for the jury. McNally et al. v. Phoenix 
Ins. Co., 137 N. Y. 389, 33 N. E. 475. 

I am not unaware of the omission, on the part of the plaintiff, to ask 
to go to the jury on that question; but that is not an excuse why the 
question should not receive’ consideration from the trier of the facts. It 
was made an issue by the pleadings and upon the trial, and it is clear 
that the question of waiver, alleged to have resulted from what took plac? 
in the office of the agent, Brown, when the adjuster and appellant was 
present, was not considered in reaching a conclusion upon the evidence in 
this case. That is evidenced by the court’s memorandum. Justice will be 
best served by a new trial in this case. The judgment should be reversed 
on the law and the facts, with costs to appellant to abide the event. 

Judgment reversed on the law, and a new trial granted, with costs to 
the appellant to abide the event. 

HINMAN, J. (concurring for reversal). [1] It is our view that the 
warranty, “while occupied by the owner and tenant,” must be construed 
not only presently but prospectively, covering the period of the policy. 
It is also our view that the context does not indicate that “or” was in- 
tended for “and.” There were two dwellings on the farm. The former 
owner occupied one, and the tenant the other, at the time of the issuance 
of the policy. The respective rates for occupancy by the owner and the 
tenant were different. If there had been no intervening renewal of the 
policy for the benefit of a subsequent owner, we think there could be no 
question but that the warranty was an enforceable one, and that, if the 
former owner had abandoned occupancy, he would have avoided the policy, 
so far as it covered the premises supposed to be occupied by the owner. 

[2] It is our opinion, however, that the situation was changed so 
far as the present owner was concerned. The reissuance of the policy to 
the plaintiff was in effect the issuance of a new policy. Cooley on Law of 
Insurance, vol. 2, p. 1063; Hayes v. Saratoga & Washington Fire Ins. Co., 
81 App. Div. 287, 80 N. Y. Supp. 888, Cooley says: 

“An assignment of a policy of insurance with the consent of the com- 
pany to a purchaser of the interest of the insured constitutes a new contract 
between the assignee and the company”—citing authorities. 

[3] At the time of the transfer in this case and preliminary to the 
issuance of this policy to the plaintiff, the plaintiff and his grantor went to 
the defendant’s agent for the purpose of having the transfer of the policy 
made. The plaintiff told the agent that he had a home of his own and 
was not going to live on the premises. As was said in Gray v. Germania 
Fire Ins. Co., 155 N. Y. 180, at page 184, 49 N. E. 675, at page 676: 

“Tt is well settled in this state that where an insurance company issues 
a policy, with full knowledge of facts which would render it void in its 
inception, if its provisions were insisted upon, it will be presumed that it by 
mistake omitted to express the fact in the policy, waived the provision, or 
held itself estopped from setting it up, as a contrary inference would im- 
pute to it a fraudulent intent to deliver and receive pay for an invalid in- 
strument”—citing authorities 

[4] The learned trial justice has held that this doctrine was not 
applicable, on the ground that the warranty, “while occupied by owner and 
tenant,” was promissory. He erroneously assumed that the policy was valid 
in its inception under what was said further in Gray v. Germania Fire Ins. 
Co., 155 N. Y: 180, at page 184, 49 N. E. 675, at page 676, and within 
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such authorities as Ripley v. A£tna Ins. , 30 N. Y. 136, 8 Am. Dec. 
362. The theory of the Ripley Case, so ~ as a promissory warranty is 
concerned, seems to be that knowledge of present conditions by the agent 
does not interfere with the promissory warranty, which looks to the future, 
because the agent would have the right to assume that the present condition 
of the insured would not affect his promise made in the policy thereafter 
to do differently. Van Schoick v. Niagara Fire Ins. Co., 68 N. Y. 434, 442. 

Moreover, what was said in Gray v. Germania Fire Ins, Co., 155 
N. Y. 180, at page 184, to the effect that the defendant’s policy in that 
case was valid in its inception, and that if it became invalid it was by sub- 
sequent acts of the plaintiff in that case, has no application here, for the 
reason that this agent knew that the plaintiff was not in occupancy of 
these premises at the time and did not intend to occupy them. In other 
words, the policy was not even valid at its inception within the meaning 
of what was said in Gray v. Germania Fire Ins. Co., supra, nor did the 
agent have any right to assume that the premises would be occupied by the 
owner in the future in accordance with the policy, within what was said in 
the Ripley and Van Shoick Cases, supra. Therefore it seems to us that 
the general rule, so well settled, quoted above, with reference to waiver, 
has application to the facts in this case and that the warranty in question 
was waived. 

Since the defendant’s motion for a nonsuit was erroneously granted 
upon this issue, the judgment should be reversed upon the law, and a new 
trial granted, with costs to the appellant to abide the event. 

Henry T. Kellogg, Acting P. J., and Van Kirk, J., concur. 


> ao 


BROOKLYN CLOTHING CORPORATION vy. FIDELITY-PHENIX 
FIRE INS. CO. 
(New York Supreme Court, Appellate Division, Second Department. June 
1, 1923.) 
200 New York Supplement, 208. 

1, INSURANCE — BAILEE MAY INSURE GOODS FOR FULL 
VALUE, AS WELL AS OWN INTEREST THEREIN. 

A bailee, without specifying the nature of his interest, may insure in 
his own name the full value of goods instrusted to him, and on proof of 
loss he may recover the full value, not exceeding the sum insured, holding 
the remainder after deducting his own loss as trustee for the bailor. 

(For other cases, see Insurance, Dec. Dig. § 115[3].) 

3. INSURANCE — POLICY PROVISION HELD TO COVER ONLY 
BAILEE’S INTEREST AND NOT BAILOR’S 
Where a policy insured against loss resulting from riot and civil com- 

motion on a building and on the contents therein “owned by the assured, or 
sold, but not removed, also on [their] interest in, and [their] legal liability 
for property held by [them] in trust or on commission or in joint account 
with others, or on storage or for repairs,” held, that if the words “[their] 
interest in” had been omitted, the policy would have inured to the benefit 
of plaintiff's bailor, but, with these words of limitation in, only plaintiff's 
interest as bailee was protected. 

(For other cases, see Insurance, Dec. Dig. § 164[2].) 

6. INSURANCE — POLICY PROVISION PROTECTING BAILEE 
AGAINST “LEGAL LIABILITY” HELD TO EMBRACE CON- 
TRACTUAL LIABILITY AS WELL AS LIABILITY FOR NEG- 
LIGENCE. 

Where a policy insuring against loss from riot and civil commotion 
the contents of clothing manufacturer’s building “owned by the assured, 
or sold, but not removed, also on [their] interest in and legal liability for 
property held * * * in trust, or on commission or on joint account with 
others, or on storage, or for repairs,” held, in view of the fact that, if the 
plaintiff was insured only against his liability for his own negligence as 
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bailee, and not on his contractual obligation to be responsible for losses by 
riot and civil commotion, the insurer was receiving premiums on which 
there could never be any legal liability, it must be held that the words 
“legal liability” embraced contractual liability, which the plaintiff as- 
sumed on receipt of the goods from the owner, as well as the bailee’s legal 
liability to the bailor for negligence. 

(For other cases, see Insurance, Dec. Dig. § 164[2].) 

Appeal from Special Term, Kings County. 

Action by the Brooklyn Clothing Corporation against the Fidelity- 
Phenix Fire Insurance Company. From an order granting plaintiff's 
motion, made under rule 113 of the Civil Practice Rules, to strike out 
defendant’s answer and for summary judgment, and from the judgment 
entered therein (118 Misc. Rep. 674, 195 N. Y. Supp. 27), defendant ap- 
peals. Judgment and order reversed .on the law, and motion denied. 

There were two separate actions on insurance policies against two sepa- 
rate defendants, the People’s National Fire Insurance Company and the 
Fidelity-Phenix Fire Insurance Company, but it was stipulated that one 
case on appeal might be made to serve for both actions, and accordingly 
the only papers presented are those in the case of the Fidelity-Phenix Com- 
pany. The plaintiff’s complaint alleges that the plaintiff agreed with the 
Fox Manufacturing Company, owner of a quantity of coats, to perform 
work, labor, and services on the goods for a consideration stated, and to 
supply trimmings for them. It was also agreed, as the complaint alleges, 
“that the plaintiff would be liable to the said Fox Manufacturing Com- 
pany in the case of loss, damage, or injury to said coats.” In pursuance 
of the agreement the coats were delivered into the custody and possession 
of the plaintiff. 

It is also alleged that upon payment of a premium of $37 the defendant 
delivered to plaintiff a policy insuring plaintiff against “all direct loss or 
damage” to the coats as the result of any of several causes, one of which 
was riot and “civil commotion, including strike:”’ A further allegation is 
that on May 27, 1921, while the contract of insurance was in force and 
while the coats were in plaintiff's possession, a riot and civil commotion, 
occurring in plaintiff's premises, resulted in loss and damage to the coats 
in the sum of $1,041.58, the items of damage being as follows: $250.80 for 
work performed by the plaintiff, prior to the damage, on a number of the 
coats; $760, representing the value of coats totally destroyed; and $31, 
representing labor expended in repairing 31 coats that were partially dam- 
aged. There are allegations that plaintiff fully performed its part of the 
contract, and that notice and proof of loss were served on defendant, but 
that plaintiff has failed to pay the said sum of $1,041.80, or any part thereof. 


The affidavit of plaintiff’s president, read in support of the motion, is 
silent as to plaintiff’s agreement to be liable to the Fox Company for loss, 
damage, or injury to the coats, except that it reiterates and realleges the 
allegations of paragraphs fourth, fifth, seventh, and eighth of the complaint. 
It does allege, however, that by reason of loss and damage the plaintiff 
“was obliged” to pay the Fox Company $760. The supporting affidavit of 
William Fox, who deposed that he does business under the name and 
style of the Fox Manufacturing Company, is also silent as to the alleged 
agreement of plaintiff to be liable to him for loss or damage. It states 
that Fox had “no insurance whatever protecting said coats from loss by 
riot or civil commotion”; that plaintiff neglected and refused to return 152 
of the coats, stating that they had been destroyed in a riot or civil com- 
motion; and that, “upon an adjustment of accounts between the deponent 
and the plaintiff, the deponent charged against the indebtedness for the work 
performed for him by said corporation, the sum of five ($5) dollars per 
coat for each coat not delivered as aforesaid, . . . making the total 
amount so charged by the deponent against the plaintiff and deducted from 
deponent’s payment to the plaintiff the sum of” $760. 

The defendant’s answer consists of a series of denials on information 
and belief, or of knowledge or information sufficient to form a belief, as to 
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most of the allegations of the complaint, and concerning such allegations, 
as, for instance, that the Fox Company was the owner of the coats, or 
as to the compensation the plaintiff was to receive for his work, or as to 
the liability for loss assumed by plaintiff in his alleged agreement with 
Fox, or as to damages, it is difficult to see how the denials could be more 
specific. As an affirmative defense the defendant alleges that the policy 
issued to plaintiff covered insurance against direct loss or damage, caused 
by civil commotion, on “the contents of the building No. 1594-1598 East 
New York Avenue, Borough of Brooklyn, City of New York, except as 
were therein excluded, owned by the plaintiff or sold but not removed, also 
on plaintiff’s interest in and legal liability for property held by plaintiff 
as follows, viz.: ‘In trust or on commission, or on joint account with 
others or on storage or for repairs.’” It is admitted that a riot or civil 
commotion did occur in plaintiff’s premises, that certain property therein 
was damaged or destroyed, and that plaintiff had expended upon such 
property work, labor, and services of the reasonable value of $250. It is 
alleged on information and belief that plaintiff “had no interest in or 
legal liability for the said property, which was not held by it in trust or 
on commission, . . or on storage or for repairs.” For a partial 
affirmative defense it is alleged that, because of plaintiff’s insurance with 
the People’s National Fire Insurance Company, defendant’s liability for 
plaintiff’s loss of $250.80 is the sum of $150.48, with interest, which 
amount, together with costs to date, defendant pays into court. 


The affidavit filed in opposition to the motion is by defendant’s secre- 
tary, who deposes that he is advised by, counsel and verily believes that 
defendant has a good and substantial defense to the action. He refers to 
the liability limiting clause in the insurance policy, set out in the answer 
and heretofore quoted, and continues: “The defendant will show on the 
trial of the action that the property described was not held by the plaintiff 
under any of the exceptions set forth in the policy, and that there is abso- 
lutely no valid claim under the policy, as issued beyond the amounts 
tendered, which tender covers the amounts put into the goods by the plain- 
tiff themselves for labor and material, for which items the defendant has 
accepted plaintiff's own figures and is willing to pay such sum to the plain- 
tiff. Those amounts are the only amounts covered by the insurance, The 
other amounts are really amounts for loss sustained only by William 
F ‘ox.’ 

Argued before Kelly, P. J., and Manning, Kelby, Young, and Kap- 
per, JJ. 

B. Leo Schwarz, of New York City, for appellant. 

Albert Conway, of Brooklyn, for respondent. 

Kersy, J. [1-3] A bailee may insure in his own name, for their 
full value, -the goods intrusted to him, and upon proof of loss he may 
recover the full value, not exceeding the sum insured, holding the re- 
mainder, after deducting his own loss, as trustee for the bailor. Such a 
policy covers the merchandise itself, and not merely the interest or claim 
of the bailee for account of the bailor. Stillwell v. Staples, 19 N. Y. 
401; Home Ins. Co. v. Baltimore Warehouse Co., 93 U. S. 527, 23 L. Ed. 
868; Rohrbach v. Germania Fire Ins. Co., 62 N. Y. 47, 54, 20 Am. Rep. 
451. And the bailee need not specify the nature of his interest in the 
property. Phoenix Ins. Co. v. Erie & W. Transp. Co., 117 U. S. 312, 
6 Sup. Ct. 750, 29 L. Ed. 873. But here the bailee was insured under 
a policy that limited the insurance to the bailee’s interest in and its legal 
liability for property held by it in trust. It is clear that the goods 
were not held by plaintiff in any of the ways specified in the policy, except 
“in trust.” Goods held by a bailee for account of his bailor are held 
in trust. Stillwell v. Staples, supra. What was the plaintiff's “interest 
in and its legal liability for” the property of the Fox Company held by 
it in trust? It is argued by the plaintiff that the word “interest” means 
all of the plaintiff's insurable interest, which in turn would embrace the 
plaintiff’s own interest in the goods and the interest of the Fox Company 
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in the goods left with plaintiff to have work done upon them. It seems 
clear that the plaintiff was insured, first, on goods that were owned by 
him; second, on goods which ‘had been owned by him, but which were 
sold, but had not been removed from his premises; third, for his own 
interest in the property of others upon which he was at work. The only 
interest plaintiff had in the goods of the Fox Company was the value 
of the work and material that he had put into them. If the words “their 
interest in” had been left out of the policy, it is quite clear that this in- 
surance, no matter what its nature, whether fire, riot, commotion, or 
otherwise, would have inured to the benefit of the owner of the goods un- 
der the cases above cited. But, with these words of limitation in, it cannot 
be held that the owner’s interest in the goods is covered by the word 
“interest.” 

[4-6] There remains the other clause in the policy, “or their legal 
liability for similar property held by them . . . in trust.” What was 
the legal liability of the plaintiff to the Fox Company for goods left 
with the plaintiff as bailee? It is urged by the defendant that the only 
thing that a bailee is liable to a bailor for is the bailee’s negligence, 
It is a familiar rule of law that, when a bailor calls upon the bailee 
for the delivery of goods theretofore intrusted to him, the nonproduc- 
tion of the goods raises a presumption of negligence on the part of the 
bailee. This presumption can, however, be rebutted by showing that the 
goods were destroyed by fire, or by theft, providing the fire or the theft 
was not occasioned by the bailee’s negligence. Strictly, however, the 
bailee is never liable to the bailor, except for the bailee’s negligence. It 
will be noted, as above stated, that this policy was supposed to indemnify 
the assured against loss of property caused by riot and civil commotion. 
If the defendant’s construction of the policy prevails, it was receiving 
premiums for insurance upon which there never could be any legal liabil- 
ity. In fact, the defendant urges that the bailee here cannot be liable for 
riot in any event, and that it is liable for negligence only. By the same 
token the defendant admits that it was receiving part of the premiums 
for insurance upon which there was no legal liability on its part. This 
construction should not be permitted. It seems quite reasonable that people 
engaged in business such as the plaintiff, rather than suffer a loss of 
custom, would agree with the owner of the goods that on failure to pro- 
duce the goods they would reimburse the owner for their value. The 
words “legal liability’ in this policy must be held to embrace the con- 
tractual liability which the plaintiff assumed on receipt of the goods from 
the owner. This construction is adopted solely because of the evidence of 
the character of the insurance; otherwise, the policy means nothing at 
all concerning the plaintiff’s interest in the goods of the owner. 


[7, 8] As to this question, namely, whether plaintiff agree with the 
owner to become liable for the goods, has a question of fact been raised 
by the pleadings and papers? If it has, the court erred in granting 
summary judgment; for such a judgment can be granted only when no 
issue of fact is presented. Dwan v. Massarene, 199 App. Div. 872, 192 
N. Y. Supp. 577. On its part the plaintiff makes the bare statement that 
“it was further agreed that the plaintiff would be liable” to the owner 
in case of loss, damage, or injury to the coats. It presents no proof of 
such agreement, and it makes no mention of it, either in the affidavit of 
its president or the affidavit of Wiiliam Fox, except that in his affidavit 
the president “reiterates and realleges the allegations of paragraph fourth” 
of the complaint, which is the paragraph that contains the allegation in 
question. The defendant on its part, in the answer, denies that as to the 
alleged agreement it has any knowledge or information sufficient to form 
a belief; such form of denial being doubtless the only one that it was 
in a position to make. The affidavit of defendant’s secretary states that 
on the trial it will present evidence to show, among other things, that the 
plaintiff had no legal interest in or no legal liability for the property. 

The defendant’s denial is at least as strong and as plausible as the 
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plaintiff’s affirmation. Where a plaintiff's allegations are unsatisfactory, 
and are made as to matters concerning which the defendant could not be 
expected to have knowledge, the defendant should not be penalized for 
denying them in the only manner possible to him. It may be that upon a 
trial the plaintiff would not be able to convince the jury that he did 
agree with the owner to extend his liability beyond the legal liability 
of a bailee who receives goods for the purpose of doing work upon 
them. It may be that the defendant would be able to show, by cross- 
examination or otherwise, that there was no such agreement. In Chelsea 
Exchange Bank v. Munoz, 202 App. Div. 702, 704, 195 N. Y. Supp. 484, 
486, the court cites the English case of Saw v. Hakim, 5 Times L. Rep. 
72, and quotes: 

“The general principle had been laid down that if a fair case for a de- 
fense was made out by the defendant, unless it was displaced by some 
undoubted documentary evidence, as an account showing a balance due or 
a letter promising to pay, the defendant ought to be allowed to defend. 

It was an action in which there was prima facie a case for the 
plaintiff, and prima facie a case for the defence, and then, as to the facts, 
the affidavits were entirely contradictory.” 

In Saw v. Hakim, 5 Times L. R. 72, there was a concurrence by 
Manisty, J., who said: 

“He had the greatest distrust of affidavits upon disputed questions of 
fact, and would never consent to try such questions upon affidavit.” 

Peninsular Transp. Co. v. Greater Britain Ins. Corporation, 200 App. 
Div. 695, 193 N. Y. Supp. 886, holds: 

“Plaintiff's motion under rule 113 of the Rules of Civil Practice for 
summary judgment and to strike out the answer should not have been 
granted in an action on a policy of insurance issued to the plaintiff as 
owner of a schooner, where it appeared that there were issues duly joined 
with respect to the subject and amount of the insurance and the cause 
and extent of the loss which cannot be determined summarily on conflict- 
ing affidavits. . . A motion under rule 113. . . = .~ should be 
denied, unless it is perfectly plain that there is no substantial issue to be 
tried. 

One of the cases cited in the last quoted case is Lloyd’s Banking Co. 
v. Ogle [1876] L. R. 1 Exch. Div. 262, where Bramwell, B., writes 

“Had this matter come before me in the first instance, ‘] think I may 
say that I should not have made this order, for the power to sign judg- 
ment was, in my opinion, intended to apply to those cases which almost 
on the admission of the defendant are undefended, and not to cases in 
which the defendant might reasonably say, ‘I do not know if your case 
is well founded or not, but I require you to prove it.’” 

The appellant makes the claim, also, that the plaintiff “has fixed the 
value of the goods to suit himself, and of his. interest therein to suit 
himself,” and, as defendant has denied all of this, the plaintiff’s claim 
is not a liquidated claim. 

Judgment and order reversed on the law, with costs, and motion for 
judgment denied. All concur. 

me 
In rE CITY EQUITABLE FIRE INS. CO., LTD., OF LONDON, ENG- 
LAND. 
New York Supreme Court, New York County. December, 1922.) 
198 New York Supplement, 869. 
1. INSURANCE—APPLICATION FOR NUNC PRO TUNC ORDER 

FOR BRINGING OF ACTION DENIED, APPLICANT BEING 

IN CONTEMPT OF COURT FOR BRINGING ACTION WITH- 

OUT COURT’S CONSENT. 

After the superintendent of insurance had been directed to take posses- 
sion of the assets of a foreign insurance company for the benefit of local 
creditors under an order granted pursuant to Insurance Law, § 63, subd. 5, 
restraining the commencement of any litigation, a clerk in the superin- 
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tendent’s office admitted, service of the summons, complaint and warrant 
of attachment, in an action brought against the insurance company. Held, 
that the action, having been brought without leave of court, was a con- 
tempt, and plaintiff should not be allowed to profit thereby, through grant- 
ing leave nunc pro tunc to bring the action. 

(For other cases, see Insurance, Dec. Dig. § 26.) 

2. INJUNCTION — THOUGH ORDER IS TOO BROAD, IT MUST 

BE OBEYED. 

Though an injunction order is too broad, as long as it remains in force, 
it must be obeyed. 

(For other cases, see Injunction, Dec. Dig. § 219.) 

3. RECEIVERS — COURT MAY PROTECT RECEIVER AGAINST 

ACTIONS BROUGHT WITHOUT ITS CONSENT. 

A court may protect its receiver against actions brought without its 
consent. 

(For other cases, see Receivers, Dec. Dig. § 174[1].) 

In the matter of the application of the People of the State of New 
York, by Francis R. Stoddard, Jr., as Superintendent of Insurance of the 
State of New York, for an order to take possession of the property and 
assets of the City Equitable Fire Insurance Company, Limited, of London, 
England. On motion for leave to Carpinter & Baker to enter judgment on 
the default of the defendant in a pending action, entitled “Carpinter & 
Baker, Plaintiff, against the City Equitable Fire Insurance Company, Lim- 
ited, Defendant,’ on condition that execution on the judgment be levied 
only on any surplus remaining in the hands of the Superintendent of In- 
surance after all claims of policy holdérs and creditors in the United States 
have been paid. Motion denied. 

William H. Hotchkiss, of New York City, for creditors. 

Burlingham, Veeder, Masten & Fearey, of New York City, for Sir 
Henry Grayson. 

Barry, Wainwright, Thacher & Symmers, of New York City, for 
official liquidator, appearing specially. 

Rumsey & Morgan, of New York City, for Carpinter & Baker. 

C. C. Fowler, of New York City, for superintendent of insurance. 

Marsu, J. [1] I think the motion should be denied. In the first 
place, I have considerable doubt whether the summons and complaint were 
validly served. In the absence of express authorization, it seems dangerous 
to hold that a clerk in the office of the superintendent of insurance could 
effectively receive and admit service of process at a time that his superior 
had been publicly directed to take possession of the defendant’s assets 
for the benefit of existing American creditors under an order which re- 
strained the commencement or prosecution of any litigation. In any event, 
the attempted service of the summons and complaint and the attempted 
service of the attachment were in direct violation of the injunction. The 
attorneys for the plaintiff acquit themselves of any willful disrespect to 
the court by pleading ignorance of the terms of the order, although they 
admit knowledge of the pendency of the liquidation proceedings and that 
the superintendent of insurance had been directed to take over the assets 
under section 63 of the Insurance Law (see McKinney’s Consol. Laws 
and Supplement). 

[2, 3] It is suggested that the order was too broad, as such a sweeping 
injunction is authorized by the section referred to only in the case of 
domestic corporations, and not in the case of foreign corporations. Even 
if that be true, as long as the order was in force it had to be obeyed. 
Erie Railway Co. v. Ramsey, 45 N. Y. 637; Matter of Empire State 
Surety Co., 164 App. Div. 586, 150 N. Y. Supp. 398. But I do’ not con- 
sider that the order was too broad. Section 63, subd. 5, expressly declares 
the powers and duties of the superintendent to be the same as those of 
an ancillary receiver of a foreign corporation. It is well settled that a 
court may protect a receiver against actions brought without its consent. 
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Matter of French, 181 App. Div. 719, 168 N. Y. Supp. 988; Woerishoffer 
v. North River Const. Co., 99 N. Y. 398, 2 N. E. 47. 

No leave of court having been obtained, the action of Carpinter & 
Baker was a contempt, if not a willful contempt, and I do not think 
they should be allowed to profit by it through granting the leave nunc pro 
tunc. The official liquidator in England has only now been informed of 
the action, as the superintendent of insurance appears to have rested on the 
invalidity of the service, and he ought to have a full opportunity to be 
heard, at least in regard to the attachment. Grayson claims prior rights 
on account of his mortgage. Possibly the court may think favorably of 
an application to attach the surplus in favor of a bona fide creditor in this 
jurisdiction where there has been no opportunity to file a claim. Thornley 
v. Walsh Co., 200 Mass. 179, 86 N. E. 355; Fletcher, Cyc. Corp. 9749, 
9792 ; Dunlop. v. Patterson Fire Ins. Co., 74 N. Y. 145, 30 Am. Rep. 283. 
See, also, Martyne v. American Union Fire Ins. Co. of Philadelphia, 168 
App. Div. 380, 153 N. Y. Supp. 433. But that question need not be 
determined now. 

Motion for leave to enter judgment denied, with $10 costs, without 
prejudice to an application for leave to commence a new action and levy 
an attachment on the surplus in the hands of the superintendent of insur- 
ance, provided the existing summons, complaint, and warrant be deemed 
withdrawn and notice of the application be served upon the attorneys for 
the parties opposing this motion. 

Ordered accordingly. 

———__ - oon 


ROHLIK v. FARMERS’ INS. CO. 
(Supreme Court of North Dakota. Nov. 23, 1922.) 
191 Northwestern Reporter, 347. 
(Syllabus by the Court.) 

1. INSURANCE — STANDARD FIRE INSURANCE PROVISIONS 
FIX MEASURE OF INDEMNITY IN FIRE INSURANCE POL- 
ICY ON PERSONAL PROPERTY. 

The provision in the North Dakota Standard fire insurance policy that 
the insurer shall not be liable beyond the actual cash value of the property 
at the time any loss or damage occurs; that such loss or damage shall be 
ascertained or estimated according to such actual cash value, and shall in 
no event exceed what it would then cost to repair or replace the same—is 
valid as regards fire insurance on personal property, and fixes the measure 
of indemnity in a fire insurance policy upon personal property in this state. 

(For other cases, see Insurance, Dec. Dig. § 502.) 

2. EVIDENCE—YIELD OF LIKE CROPS DURING SAME SEASON 
IN NETGHBORHOOD ADMISSIBLE TO SHOW LOSS SUS- 
TAINED UNDER POLICY INSURING STACKS OF UN- 
THRESHED GRAIN. 

In an action on a fire insurance policy for the loss of certain stacks 
of unthreshed grain, evidence of yield of like crops during the same sea- 
son, in neighboring fields of like quality and character, under similar con- 
ditions and circumstances, is admissible upon the question of the amount 
of loss sustained. 

(For other cases, see Evidence, Dec. Dig. § 142[4].) 

3. INSURANCE — EVIDENCE OF OFF ER FOR GRAIN NOT AD- 
MISSIBLE WHERE DATE NOT FIXED AT TIME OF DE- 
STRUCTION BY FIRE. 

Certain assignments of error predicated upon rulings on evidence ex- 
amined, and held nonprejudicial. 

(For other cases, see Insurance, Dec. Dig. § 660.) 

4. APPEAL AND ERROR—INSURED NOT PREJUDICED BY COR- 
RECT INSTRUCTIONS ON FALSE REPORTS OF LOSS 
WHERE SUSTAINED BY EVIDENCE. 

Certain assignments of error, predicated upon the instructions to the 


jury, examined, and held nonprejudicial. 
(For other cases, see Appeal and Error, Dec. Dig. § 1068[1].) 
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Appeal from District Court, Stark County; Lembke, Judge. 
Action by Rudolph Rohlik against the Farmers’ Insurance Company. 
From a judgment for defendant, plaintiff appeals. Affirmed. 


C. H. Starke, of Dickinson, for appellant. 
T. F. Murtha, of Dickinson, and J. M. Hanley, of Mandan, for re- 
spondent. 


CHRISTIANSON, J. This is an action on a fire insurance policy. The 
policy was of the usual standard form adopted in this state, and was issued 
to the plaintiff by the defendant insurance company on August 5, 1921. 
By the terms of the policy the defendant insured the plaintiff against loss 
or damage by fire in the sum of $3,500 upon certain grain, corn, and ground 
feed in buildings or in stacks situated upon certain premises described in 
the policy. On or about August 24, 1921, all the grain in stacks on the 
premises described in the policy was totally destroyed by fire. This was 
all property of the kind covered by the policy then in existence. The plain- 
tiff submitted proofs of loss, claiming the full sum stated in the policy. 
The defendant failed to make payment, and plaintiff brought suit. The 
defendant interposed a general denial. It also asserted as affirmative de- 
fenses that the policy was void because the property covered thereby was 
mortgaged; that the plaintiff had failed to construct a fire guard as stipu- 
lated in the application on which the policy was based; and that he had 
rendered a false sworn statement as to the value of the property with the 
intentional and premeditated design to deceive and defraud the defendant. 
The jury returned a verdict in favor of the plaintiff and against the defend- 
ant in the sum of $1,209, with interest from the date the loss became pay- 
able under the terms of the policy. The plaintiff moved for judgment 
notwithstanding the verdict for the full amount of the policy. The mo- 
tion was denied. Judgment was thereupon entered pursuant to the verdict, 
and plaintiff has appealed. 

[1] It is contended by the plaintiff that he was entitled to recover the 
full amount of the policy. In other words, it is contended that the policy 
sued on was in legal effect a valued policy. This contention is based on 
section 6623, C. L. 1913, which reads: 

“If there is no valuation in the policy, the measure of indemnity in 
an insurance against fire is the full amount stated in the policy; but the 
effect of a valuation in a policy of fire insurance is the same as in a policy 
of marine insurance.” 

In our opinion the contention is not well founded. Section 6623, 
supra, was part of the Code of the territory of Dakota of 1877 (see Civ. 
C. 1877, § 1633), and. it has remained a part of the statutory law of this 
jurisdiction since that time. In 1880 the Legislature of this state enacted 
“An act to provide for a uniform policy of fire insurance to be made and 
issued in this state by all insurance companies taking fire risks on property 
within this state.’ Chapter 74, Laws 1890. By this act the insurance com- 
missioner was required to “prepare and file in his office on or before the 
first day of August, 1890, a printed form in blank of a contract or policy 
of fire insurance, together with such provisions, agreements or conditions 
as may be indorsed thereon, or added thereto, and form a part of such 
contract or policy. . . The act (section 1) declared that— 

“Such form when so filed shall be known and designated as the North 
Dakota Standard policy.” 

The act (section 1) further declared that— 

“Such form shall, as near as the same can be made applicable, conform 
to the type and form of the New York Standard Fire Insurance policy. 


It was made the duty of the Attorney General to aid the insurance 
commissioner in the preparation of such standard policy. The act (section 
4) further provided that— 

“On and after the first day of October, A. D. 1890, no fire insurance 
company, corporation or association, their officers or agents, shall make, 
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issue, use or deliver for use, any fire insurance policy or renewal of any fire 
policy on property in this state, other than such as shall conform in all 
particulars” to the policy so prescribed. 

The provisions of Chapter 74, Laws 1890, were embodied in the Re- 
vised Codes of 1895. The language, however, was altered to apply to the 
then existing condition. That is, the language of the law was changed 
so as to refer to the policy, which had been prepared and filed by the 
commissioner of insurance. The provision so embodied as part of the 
Revised Codes of 1895 is still the law of this state, and reads as follows: 

“No fire insurance company, corporation or association, their officers 
or agents, shall make, issue, use or deliver for use any fire insurance policy 
or renewal of any fire policy on property in this state other than such as 
shall conform in all particulars as to blanks, size of type, context, pro- 
visions, agreements and conditions with the printed form of contract or 
policy heretofore filed in the office of the commissioner of insurance as a 
standard policy for this state and no other or different provision, agree- 
ment, condition or clause shall in any manner be made a part of such 
contract or policy or be indorsed thereon or delivered therewith, . . .” 
Section 4608, R. 'C. 1895; section 6625, C. L. 1913. 

The North Dakota standard policy form, as already stated in the 
policy involved here, contains the following stipulation: 

“This company shall not be liable beyond the actual cash value of the 
property at the time any loss or damage occurs, and the loss or damage 
shall be ascertained and estimated according to such actual cash value . 
and shall in no event exceed what it would then cost the insured to repair 
or replace the same. - 

In our opinion this is a valid stipulation in a fire insurance policy on 
personal property in this state, and fixes the amount of compensation to 
which the insured is entitled in case of loss. The provision would unques- 
tionably be a valid one, in the absence of a statute inhibiting the parties 
to an insurance contract from so contracting. The provision here, how- 
ever, stands upon a firmer foundation. Not only is there no statute pro- 
hibiting the parties from so contracting, but the lawmakers of the state 
have said that this provision must be included in every contract of fire 
insurance (upon personal property) issued or delivered for use in this 
state. It is quite apparent that the Legislature was of the opinion that a 
valued policy did not exist under the laws of this state, for in 1907 it 
enacted the so-called “Valued Policy Act,” which provides: 

“Whenever any policy of insurance shall be written to insure any real 
property in this state against loss by fire and that property insured shall 
be destroyed without fraud on the part of the insured or his assigns, the 
stated amount of the insurance written in such policy shall be taken con- 
clusively to be the true value of the property insured.” 


Section 1, c. 158, Laws 1907. The act carried an emergency clause, 
stating that there was then no law covering the subject. Section 3, c. 158, 
Laws 1€07. It will be noted that chapter 158, Laws 1907, is restricted to 
policies of insurance on real property, and the then existing law relating 
to fire insurance policies on personal property was in no manner disturbed. 

It is true the statute provides that policies of insurance in the pre- 
scribed North Dakota standard fire insurance policy “shall be in all respects 
subject to the same rules of construction as to their effect or the waiver 
of any of their provisions as if the form thereof had not been prescribed.” 
Section 6626, C. L. 1913. This, however, in no manner detracts from the 
contractual force and effect of a provision like that involved here. That 
provision is that the insurance company shall not be liable beyond the 
actual cash value of the property at the time the loss, or damage occurred ; 
that such loss or damage shall be ascertained or estimated according to 
such actual cash value, and shall in no event exceed what it would then 
cost the insured to repair or replace the same. This language is too plain 
to require interpretation, and must be enforced according to the meaning 
and intent so evidenced. 
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It is next contended that the court erred in sustaining objections to 
the following two questions, which were propounded to plaintiff by his 
counsel : 

(1) “What did you pay for that straw?” 

(2) “What was the price agreed upon between you and Mr. Priv- 
ratsky as the price to be paid for this barley?” 

The first question related to a certain stack of straw which plaintiff 
testified he purchased in the fall of 1921. As a matter of fact plaintiff 
answered the question and stated that he paid $15 for the strawstack, but 
the answer was given after objection had been interposed, and upon the 
objection being sustained the answer was ordered to be stricken. Before 
this question was asked. however, plaintiff had been permitted to testify 
fully as to the amount of straw destroyed and the value thereof. Specifi- 
cally, plaintiff had testified that he knew the value of straw in that vicinity 
on the day of the fire; that wheat straw was worth $5 per load, and oats 
and barley straw $6 to $6.50 per load; that in his judgment there were 
between 20 and 25 loads of wheat straw, about 20 loads of oats straw, 
and about 20 loads of barley straw, destroyed by the fire. 

[3] The second question related to the price a certain Mr. Privratsky 
had agreed to pay the plaintiff for certain barley in stack in the fall of 
1921. There was no attempt to show the date of such alleged agreement. 
So far as the record shows, it might have been at a date long prior to 
August 24, 1921. As already stated, the plaintiff was permitted to testify 
as to the value of the straw. He was also permitted to testify, and did 
testify without objection, that there was no barley for sale in the vicinity 
of his farm. He was thereupon permitted to prove, and did prove, the mar- 
ket value of barley in Dickinson, as based upon the Minneapolis market 
and the applicable freight rate, and the cost of transporting the barley 
from Dickinson to plaintiff's farm, where the loss occurred. In these cir- 
cumstances we are unable to see how the plaintiff could have been preju- 
diced by the rulings complained of, even though such rulings had been 
erroneous, which it is not apparent that they were. 

[2] Error is also assigned upon the rulings of the court in permitting 
the defendant to show the amount of similar grain produced in 1921 on 
other lands of similar character in that immediate vicinity. In our opinion 
this evidence was admissible. Where growing crops are destroyed, or 
where, as here, grain in stack is destroyed before it is threshed, we think 
it is proper to receive evidence of the average product or yield of like 
crops upon other lands of similar character and quality in that immediate 
neighborhood, under like circumstances and conditions. - Such evidence is 
of some probative force in determining the probable amount of grain which 
would have been produced if the crop had been threshed. 2 Sutherland 
on Damages, (4th Ed.) § 447, p. 1450; Lommeland v. St. Paul, M. & M. 
Ry. Co., 35 Minn. 412, 29 N. W. 119; Stockwell v. Insurance Co., 37 S. 
D, 348, 158 N. W. 450. The record in this case, however, shows that most 
of the evidence offered by the defendant as to the crop yield on neighbor- 
ing fields was excluded. In fact the evidence admitted was so meager that 
it is wholly unlikely that it had any effect whatever upon the verdict. In 
our opinion the plaintiff has no ground whatever for complaint so far as 
the rulings of the court as regards this class of evidence. 

[4] Error is also assigned on the court's instructions to the jury. 
The instructions complained of are those relating to the defense interposed 
by the defendant to the effect that the plaintiff had verified and submitted 
false and fraudulent proofs of loss. There is no contention that the in- 
structions given were in fact erroneous, but it is asserted that there was 
no competent evidence tending to establish such defense, and hence that 
that issue should not have been submitted. to the jury. In our opinion no 
prejudicial error is shown. According to the evidence adduced by the 
defendant the valuation made by the plaintiff in his proof of loss was 
greatly in excess of the real value of the property destroyed. The testi- 
mony adduced by the defendant tended to show that the property destroyed 
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by the fire was worth only about $600, while the plaintiff in his sworn 
proof of loss stated it had a value of $4,000 and presented a claim against 
the company for the full amount of the policy, namely, for $3,500. The 
jury in its verdict found the property to be worth $1,209. No request was 
made by the plaintiff that the issue in question be eliminated from the 
jury’s consideration, or that any instructions to that effect be given to 
the jury. We are not prepared to say that the court should have eliminated 
this evidence from the consideration of the jury at all, and it certainly was 
not required to do so of its own volition. See 19 Cyc. 856, 950. See, also, 
Guild v. More, 32 N. D. 432, 475, 155 N. W. 44. 

It is apparent, however, that the plaintiff was in no manner prejudiced 
by this instruction. The court specifically charged that the defendant had 
the burden of proving to the jury that the plaintiff willfully made false 
and fraudulent representations in his proof of loss. In order to return 
the verdict which it did, the jury must have determined this issue against 
the defendant, that is, the jury must have found that the plaintiff was 
not guilty of fraud or false swearing. Hence we are unable to see 
wherein the plaintiff was in any event prejudiced by the giving of these 
instructions, 

It is also claimed that the instructions as to the manner of deter- 
mining the value of the property destroyed were confusing. In our opinion 
plaintiff was not prejudiced by the instructions complained of. On this 
question the court specifically instructed the jury thus: 

“These are questions of fact, gentlemen, of the jury, that you are 
especially fitted to pass upon, and it is for you at last to say, if you find 
for the plaintiff, what his actual loss by said fire was, and if you find for 
the plaintiff, then you will assess the plaintiff’s actual loss sustained by 
said fire. Said loss would include the grain and straw destroyed. After 
having found the actual loss of each and every article, then you will apply 
the reasonable market value thereof. That is, the value to the plaintiff 
and other people in his vicinity had to apply to buy or sell grain and 
straw of like nature on August 24, 1921.” 

No further or additional instructions were requested by the plaintiff 
on this issue. 

In the course of the argument it is asserted by the defendant that the 
policy of insurance did not cover straw, and that consequently the plaintiff 
was not entitled to recover the value of the straw destroyed. This question, 
however, is not before us, as the defendant has not assailed the verdict 
or the judgment. It is apparent, however, that the error, if any; with 
respect to the straw was favorable to the plaintiff. This disposes of the 
various questions argued on this appeal, and it follows from what has been 
said that the judgment appealed from must be affirmed. It is so ordered. 

Robinson, Bronson and Birdzell, JJ., concur. 

Grace, J. (specially concurring), The verdict of the jury and the 
judgment entered thereon do not give plaintiff an amount of money ‘greater 
ihan the actual cash value of the property at the time of its loss by fire, 
and should therefore be permitted to stand. 

There is no reversible error in the record. I, therefore, concur in the 
affrmance of the judgment. 

~~» 
McDOWELL vy. FIREMAN’S FUND INS. CO. 
(Supreme Court of North Dakota. Nov. 2, 1922.) 
191 Northwestern Reporter, 350. 
(Syllabus by the Court.) 
1. INSURANCE — AGENT MAY WAIVE CONDITIONS OF POL- 

ICY WITHIN SCOPE OF POWERS. 

An insurance agent, authorized to issue, assign, cancel, and attach per- 
mits to fire insurance. policies, may waive conditions in a policy, within the 
powers intrusted to him, the same as his company. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 
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2. INSURANCE—AGENT MAY WAIVE STIPULATION OF NON- 
WAIVER SO FAR AS CONFLICTING WITH HIS POWERS. 
An agent, possessed of such powers, may waive a stipulation of non- 

waiver contained in the policy so far as the same conflicts with his powers. 
(For other cases, see Insurance, Dec. Dig. § 386.) 


3. INSURANCE — INSURER MUST AFFIRMATIVELY PLEAD 
BREACHES OF CONDITIONS. 
It is the duty of an insurance company to affirmatively plead breaches 
of conditions contained in a policy. 
(For other cases, see Insurance, Dec. Dig. § 640[2].) 


4. INSURANCE — UNNECESSARY FOR INSURED TO REPLEAD 
BREACH OF CONDITIONS IN REPLY. 

To present a waiver of such conditions, it is unnecessary for the in- 
sured to plead the same in a reply. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

5. INSURANCE — IN ACTION ON FIRE INSURANCE POLICY, 
WHERE THE DEFENSE IS BREACH OF CONDITIONS, 
WAIVER PROPERLY FOR JURY. 

In an action upon a fire insurance policy, where the defense presented 
breaches of conditions in a policy concerning vacancy, unoccupancy, in- 
crease of hazard through mortgage, and conveyance of the premises, it is 
held that the trial court properly submitted the questions of waiver to the 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Robinson, J., dissenting. 

Appeal from District Court, Eddy County; Coffey, Judge. 

Action by Samuel McDowell against the Fireman’s Fund Insurance 
Company. From judgment for plaintiff and from an order denying judg- 
ment non obstante or in the alternative for a new trial, defendant appeals. 
\ffiirmed. 

Lawrence, Murphy & Nilles, of Fargo, and R. F. Rinker, of New 
Rockford, for azpellant. 

N. J. Bothne., of New Rockford, for respondent. 

Statement. 

Bronson, J. This is an action upon a policy of fire insurance. Defend- 
ant has appealed from a judgment in plaintiff's favor and from an order 
denying judgment non obstante or, in the alternative, for a new trial. 
The facts are: Plaintiff owned a half section of land with two separate 
dwellings thereon. On January 17, 1918, defendant issued its policy of 
$1,000 for a term of three years upon one of these dwellings. This 
dwelling was distant about three-fourths of a mile from the other, the 
home dwelling. The former was then occupied by a tenant. Later, it 
was occupied by plaintiff's son under a contract for a deed dated Novem- 
ber 20, 1918, In January, 1920, this contract was canceled and a quit- 
claim of the land made by the son to the plaintiff. For a time the prem- 
ises were then occupied by another tenant and later by a hired man, for 
a certain period of time. During 1920 until about Christmas the plaintiff 
used the dwelling in his farming operations for purposes of getting meals 
and other temporary purposes during his farm operations, One Sexton, 
whe made and assigned the insurance policy as defendant’s agent, was 
president of a bank in New Rockford, where plaintiff did his business, and 
from whom he secured several policies of fire insurance. In December, 
1920, plaintiff executed a real estate mortgage upon the land. He testified 
that he notified this agent about this loan and mortgage for the express 
purpose of saving his insurance, and the agent told him that it was all 
right; that it did not make any difference. Also, that when he made 
the contract with his son he notified the agent, and that he was advised 
that it did not make any difference, as the buildings belonged to plaintiff 
and it would be all right with the company; that, just before Christmas, 

$$-———Vol, LXI. 
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when he quit eating there and using this dwelling, on that very day, he told 
the agent about the vacancy, and he was advised that it was all right 
and would not make any difference. About January 17, 1921, before the 
insurance expired, plaintiff discovered that the dwelling had been totally 
destroyed by fire within a week previous. Defendant denied liability. It 
alleged in its answer: First, the vacancy and unoccupancy of the dwelling 
for a period of more than ten days and at the time of the loss; second, 
increase of the hazard by incumbrances through mortgage and other liens; 
and, third, violation of the terms of the policy concerning concealment or 
misrepresentation of material facts, change of the interest of the insured 
in the property, and increase of hazard by plaintiff's acts, all contrary 
to the conditions of the policy. Plaintiff made no reply to these affirma- 
tive defenses 

Defendant contends that the evidence establishes vacancy and unoccu- 
pancy; that this was a material increase of the hazard; that the mortgage 
operated as a change of interest and an increase in the hazard; that the 
contract for a deed constituted change of interest; that it was necessary 
for the plaintiff to affirmatively plead waiver and that the evidence is 
insufficient to establish waiver; that the trial court erred in not granting 
a continuance to secure the agent’s testimony. 

Decision. 

[3] It was defendant’s duty to affirmatively plead breach of condi- 
tions and stipulations of the policy. Beauchamp v. Retail Merchants’ 
Ass'n, 38 N. D. 483, 496, 165 N. W. 545; Ennis v. Ins. Co., 33 N. D. 
20, 32, 156 N. W. 234; 26 C. J. 500. Defendant performed this duty. To 
present a waiver of these alleged breaches of conditions it was unnecessary 
for the plaintiff to allege the same in a reply. Beauchamp v. Retail 
Merchants’ Ass’n, 38 N. D. 497, 165 N. W. 545; 26 C. J. 503. The 
defenses presented were subject to waiver, Beauchamp v. Retail Mer- 
chants’ Ass’n, 38 N. D. 492, 165 N. W. 545. 

[1, 2, 4, 5] The policy was signed and delivered by Sexton as a duly 
authorized agent of the defendant. As such agent he attached to the 
policy a lightning clause, a gasolene stove permit, a trading with the 
enemy clause, and a percentage clause. Unquestionably, a vacancy permit 
attached by him, a loss clause payable to a mortgagee, his consent to an 
assignment of the insured’s interest, all, would have been binding upon 
the company. His agency covered powers of issuance, of cancellation, of 
assignment, and of permits, for policies. Assuredly, his powers were 
coextensive with the powers intrusted to him, As such agent, possessing 
such powers, he had the authority to create and to waive conditions the 
same as his company; it was his act that imposed the conditions in the 
contract which he made; it was his acts and conduct that might waive 
such conditions, within the powers intrusted to him; any stipulation in 
the contract to the contrary might itself be waived by him, pursuant to 
the powers intrusted to him, either by his express agreement or conduct. 
Reauchamp v. Retail Merchants’ Ass’n, supra; Anderson Bank v. Ins. Co., 
14 Cal. App. 208, 111 Pac. 507; Shook v. Ins. Co. 154 Mo. App. 394, 
134 S. W. 589: Brennen v, Ins. Co., 99 Mo. App. 718, 74 S. W. 406; 
Continental Ins. Co. v. Blair, 65 Ind. App. 502, 114 N. E, 763, 116 N. E. 
752: Continental Ins. Co. v. Brooks, 131 Ala. 614, 30 South, 876; Berry 
v. Ins. Co., 132 N. Y. 49, 30 N. E. 254, 28 Am. St. Rep. 548; Benning- 
hoff v. Ins. Co., 93 N. Y. 495; 26 C. J. 288. Accordingly, notice to the 
agent was notice to the company; waiver of the agent was waiver of the 
company. See Yusko v. Ins. Co., 39 N. D. 67, 166 N. W. 539. Assuredly, 
there could be no increase of hazard where the increase, if any, was waived 
by the defendant. The execution of the mortgage did not change the 
title, interest, or possession of the insured. Parmeter v. Ins. Co. (N. D.) 
185 N. W. 810. Properly, the questions of waiver were submitted to a 
jury. It was within the discretion of the trial court to retuse any 
continuance. 

The judgment and order are affirmed, with costs. 
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Birdzell, C. J., and Christianson and Grace, JJ., concur. 

Rosinson, J. (dissenting). In consideration of $15, defendant made 
to plaintiff an insurance policy and thereby agreed to insure him for three 
years from January 17, 1918, against loss by fire to the amount of $1,000 
on a frame dwelling house on section 15—148—67. On the day before the 
expiration of the third year the house was completely destroyed by fire. 
Plaintiff obtained a judgment for $1,000, and defendant appeals. 

The principal defense is that the insurance policy or contract provides 
that the policy, unless otherwise provided by an agreement indorsed thereon, 
shall become void if the house become vacant and unoccupied and so remain 
for ten days. The complaint is based on the original policy, without any 
modification, and on the trial it was shown to an absolute certainty 
that the dwelling house was continuously vacant and unoccupied for two 
months before its destruction by fire. The plaintiff relied on a waiver 
and testified against objection that he had given oral notice of the 
vacancy to the agent who took his application for insurance, and that said 
agent had told him it would be all right. But there was no such agree- 
ment or waiver indorsed on the insurance policy. There was no proof 
that the alleged agent had any power to make an agreement modifying 
or varying the terms of the policy, and the complaint did not aver any 
such modification of the terms of the policy. The law is that in an action 
on a contract, when a party relies on a modification, or, which is the 
same thing, on a waiver of conditions of the contract, he must plead and 
prove the same as a part of the contract: that is, when a contract is 
modified and a suit brought thereon, the plaintiff must show the actual 
contract, as modified, on which the suit is brought. Here the contract 
was to insure an unoccupied dwelling house, and not a dwelling house 
vacant, unoccupied, and abandoned for two months. The plaintiff sues 
to recover for the loss of an occupied dwelling house and his proof wholly 
fails to show such a loss. On the contrary, the testimony of the plaintiff 
and other witnesses conclusively shows that at the time of the loss and 
for two months prior thereto the building was not in any manner occupied. 
It was vacant and was used for no purpose whatever. The plaintiff has 
not merely failed to prove a cause of action on the insurance policy; he 
has proved that he has no cause of action. 

oo 


JAKOBER v. COMMERCIAL UNION ASSUR. CO. 
(Supreme Court of North Dakota. Dec. 6, 1922.) 
191 Northwestern Reporter, 480. 

(Syllabus by the Court.) 

1. INSURANCE—FINDING AS TO VALUE OF INSURED PROP- 
ERTY HELD SUSTAINED BY THE EVIDENCE. 

__ The defendant issued a fire insurance policy whereby it insured plain- 

tiff's granary for the sum of $800. Thereafter it was totally destroyed by 

fire. In an action to recover, defenses were interposed to the effect that 
plaintiff made false statements and representations in the application for 

the insurance, with reference to the value of the granary. The jury in a 

special verdict found against the defendant in this respect, and in its ver- 

dict fixed the value of the building at $800, which was equal to the amount 
of insurance on the granary stated in the policy. 

__ It is held, That these findings of the jury are supported by substan- 

tial evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

2. INSURANCE — WHERE LOSS UNDER FIRE POLICY TOTAL 
INSURED ENTITLED TO RECOVER AMOUNT OF POLICY. 
There was no fraud in the destruction of the property. The loss was 

total. In these circumstances, under the provisions of section 6624, Comp. 

Laws 1913, plaintiff was entitled to recover the amount of insurance written 

in the policy, or 
(For other cases, see Insurance, Dec. Dig. § 500.) 
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Appeal from District Court, Morton County; F. T. Lembke, Judge. 

Action by Jakok K. Jakober against the Consaensien Union Assurance 
Company. Irom judgment for plaintiff and from an order denying a mo- 
tion for judgment non obstante or for new trial, defendant appeals. Af- 
firmed. 

Pierce, Tenneson, Cupler & Stambaugh, of Fargo, for appellant. 

Halpern & Rigler, of Hebron, for respondent. 


Grace, J. This is an appeal from a judgment of the district court 
of Morton county and from an order denying a motion for judgment non 
obstante, or for a new trial. The plaintiff had judgment in the sum of 
$2C0. The action was upon a fire insurance policy to recover for total 
loss of a certain granary by fire. The complaint is in the ordinary form in 
such actions. The principal defense is: That the plaintiff, in his applica- 
tion, made false statements and representations with reference to the value 
of the granary at the time of the application; that the plaintiff represented 
the value of the granary to be $1,200; that this amount grossly exceeded 
the true cash value on the date of the application; that the said false 
statements and representations were material to the risk, and increased 
the risk of loss; that defendant had no knowledge of the falsity of these 
statements, and relied upon them, until after the loss. 

The granary was totally destroyed by fire. Certain issues of fact 
were submitted to the jury in the form of a special verdict. We find 
it unnecessary to set forth the special verdict. The jury found in it 
that the plaintiff did not sign the application with the intent to misrep- 
resent the facts nor deceive the defendant. They also found that the 
value of the granary at the time of the application and at the time of the 
loss was $800. 

There is substantial evidence in the record to sustain the first of these 
findings. That question is therefore disposed of, and needs no further 
consideration. We are further of the opinion that there is substantial 
evidence to sustain the second finding. It is not necessary, we think, to 
review the evidence in this respect. But, if there were not a finding by 
the jury to the effect that the granary was worth $800 at the time of its 
destruction by fire, we think plaintiff would have been entitled to recover 
$800, as that was the amount for which the granary was insured; and, 
since it was wholly destroyed by fire, the amount stated in the policy must 
be taken conclusively to be the value of the granary. 

[2] Section 6624, C. L. 1913, provides: 

“Whenever any policy of insurance shall be written to insure any real 
property in this state against loss by fire and that property insured shall 
be destroyed without fraud on the part of the insured or his assigns, the 
stated amount of the insurance written in such policy shall be taken con- 
clusively to be the true value of the property insured.” 

[1] It is not claimed nor contended here that the building was 
destroyed by any fraud on the part of the plaintiff. The jury determined 
that he made no false statements or representations in the application, 
hence, under the terms of the above section, the plaintiff was entitled to 
recover $800, or the stated amount of the insurance written in the policy. 
The loss was total, and hence the language of the section became applic- 
able. In the circumstances of this case, and as we view the matter, it 
was not incumbent upon plaintiff to prove the value of the buildings at the 
time of its destruction, since the value of them at that time was fixed by 
the provisions of the above section. Horswill v. North Dakota Mutual 
Fire Insurance Co., 45 N. D. 600, 178 N. W. 799. 

The verdict is sufficient to support the judgment. We have examined 
all the assignments of error, and conclude there are none that constitute 
reversible error. The judgment and order appealed from are affirmed. 
Respondent is entitled to his costs and disbursements on appeal. 

Birdzell, C. J., and Robinson, Bronson, and Christianson, JJ., concur. 

CuristiAnson, J. (concurring). I concur in an affirmance. Under 
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section 6624, C. L. 1913, the value of insured real property is fixed; in 
case of a total loss, the insurer is liable for the payment of the value 
so fixed; and he cannot assert as a defense that the property destroyed 
was or is of less value than that stated in the policy. In other words, 
under this statute (unless he was induced to overvalue the property in 
the policy as a result of fraudulent representations by the insured), the 
insurer, in case of a total loss, cannot avoid liability for the full amount 
stated in the policy by showing that the property was or is of less value 
than that stated. Wood on Insurance, §41; 26 C. J. pp. 354, 355; 14 
R. C. L. pp. 1305, 1306. 

Whether section 6624, supra, precludes the insurer from asserting as 
a defense that he was induced to overvalue the property in the policy as 
a result of fraudulent representations on the part of the insured need 
not be determined in this case. The policy in suit was based upon a writ- 
ten application signed by the plaintiff. Such application contained a 
description of the premises to be insured and a statement of their value. 
The case was submitted to the jury for a special verdict. In response to 
specific questions in such verdict, the jury found that the plaintiff did not 
sign the application for insurance with any “intent to misrepresent the 
facts and deceive the defendant company.” Such finding has ample support 
in the evidence. 

a 

MURPHEY ert at. v. LIVERPOOL & LONDON & GLOBE INS. CO. 


(Supreme Court of Oklahoma. Sept. 19, 1922. Rehearing Denied April 
24, 1923.) 
214 Pacific Reporter, 695. 
(Syllabus by the Court.) 

1. INSURANCE—INSURER ISSUING POLICY ON ORAL APPLI- 
CATION WITHOUT INQUIRY AS TO TITLE OF INSURED 
PROPERTY WAIVES INVALIDATING CONDITIONS. 

Where an owner in possession of personal property incumbered by 
chattel mortgage made an oral application for insurance thereon, made no 
representations concerning his title, the insurer made no inquiry about the 
condition of the title, and no fraud appears, held, that the insurer will be 
presumed to have insured the property upon its knowledge of the condition 
of the title, and to have waived all provisions in the policy providing for its 
forfeiture by reason of any facts or circumstances (such as incumbrances) 
affecting the title of the property insured. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

2. INSURANCE— PROVISION THAT IF PERSONAL PROPERTY 
MORTGAGED POLICY VOID UNLESS AGREEMENT IN- 
DORSED THEREON DOES NOT CHANGE RULE THAT FAIL- 
URE TO INQUIRE AS TO CONDITION OF PROPERTY 
WAIVES SUCH PROVISION. 

The adoption by the Legislature of a standard form of fire insurance 
policy, providing, “if the subject of insurance be personal property, and be 
or become incumbered by a chattel mortgage, should be void unless other- 
wise provided by agreement indorsed hereon,” does not change the rule that 
failure of the insurer to make inquiry as to the condition of the property 
insured waives such provision. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

Appeal from Superior Court, Muskogee County; Guy F. Nelson, Judge. 

Action by Clara E. Murphey and another against the Liverpool & Lon- 
don & Globe Insurance Company, Limited, of Liverpool, England. From a 
judgment for defendant, plaintiffs appeal. Reversed and remanded with 
directions to enter judgment for plaintiffs. 

. W. W. Noffsinger and A. L. Harris, both of Muskogee, for plaintiffs 

in error. 

Ames, Chambers, Lowe & Richardson, of Oklahoma City, for defend- 
ant in error. 
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KENNAMER, J. This action was instituted in the superior court of 
Muskogee county by Clara E. Murphy and Julia G. Cosper, plaintiffs, 
against the Liverpool & London & Globe Insurance Company, Limited, of 
Liverpool, England, defendant, to recover $1,500 alleged to be due upon 
a fire insurance policy under the terms of which the plaintiffs had insured 
certain broom corn, which was totally destroyed by fire on the night of 
the 17th of September, 1917. The cause was submitted to the court without 
a jury on the 7th day of September, 1918, upon an agreed statement of 
facts, and judgment entered in favor of the defendant. This appeal is 
prosecuted by the plaintiffs to reverse the judgment of the trial court. 

The material facts necessary to be considered in determining the ques- 
tions involved on this appeal are in substance as follows: The insurance 
policy sued on was of standard form as provided for by section 3482, 
Revised Laws 1910, and provided: 

“This entire policy, unless otherwise provided by an agreement indorsed 
hereon or added hereto, shall be void . . . if the subject of insurance 
be personal property and be or become incumbered by a chattel mortgage 
; or if any change, other than by the death of an insured, take place 
in the interest, title or possession of the subject of insurance (except 
change of occupants, without increase of hazard) whether-by legal process 
or judgment or by voluntary act of the insured, or otherwise.” 

The policy was issued upon the oral application of the plaintiffs to 
the defendant. The subject of the insurance was a crop of broom corn, 
and on the date the plaintiffs made application for said insurance, on or 
about September 15, 1917, the defendant was advised by the plaintiffs 
that Clara E. Murphey owned an undivided one-third interest in the broom 
corn and Julia G. Cosper owned the remaining undivided two-thirds interest 
in said corn. The broom corn had. been raised by Julia G, Cosper as the 
tenant of Clara E. Murphey. The purpose of securing the insurance, no 
doubt, was to protect the property of the plaintiffs until the same could 
be marketed. The plaintiffs paid the defendant the premium due on said 
policy on the date of the application; two-thirds being paid by Julia G. 
Cosper and one-third by Clara E. Murphey. The policy was issued on 
September 15, 1917, and mailed by the defendant to the plaintiff Julia G. 
Cosper at Boynton, on September 16, 1917, and received by Julia G. Cosper 
on September 18, 1917, from her mail box, where it had been deposited 
on September 17, 1917, the next morning after the fire which destroyed 
the property. 

On the date of the application for insurance by the plaintiffs, as shown 
by the agreed statement of facts, there existed a valid recorded chattel 
mortgage executed by Julia G. Cosper and her husband to the bank of 
Boynton upon the interest of Julia G. Cosper in the broom corn to secure 
the payment of an indebtedness due the bank of $750, and said chattel 
mortgage also covered certain live stock of the value of $3,100. It is 
admitted that on the date of the application for said policy by the plaintiffs 
no statements were made by the plaintiffs as to the existence of any 
mortgage upon the subject of the insurance, nor that any inquiry was 
made by the defendant’s agent issuing the policy about any incumbrances 
on the property. It is admitted that Clara E. Murphey had no knowledge 
of the existence of the mortgage. It is stipulated that the plaintiffs did 
not know and were not advised by the defendant that, when the policy 
was issued, it would contain a provision to the effect that, if the subject 
of insurance be personal property, and be or become incumbered by a 
chattel mortgage the entire policy should be void unless otherwise provided 
by agreement indorsed thereon. 

The decisive question presented by this appeal is whether or not 
because the property of the plaintiffs was incumbered by a chattel mortgage 
on the date the policy was issued precludes the plaintiffs from recovering 
in this case. 

Counsel for the defendant insurance company assert that the judgment 
of the trial court should be affirmed, adjudging the defendant not liable 
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upon the policy for the reason the policy was the standard form as 
prescribed by section 3483, containing the provision: 

“This entire policy, unless otherwise provided by agreement indorsed 
hereon or attached hereto, shall be void if the subject of insurance be 
personal property and be or become incumbered by a chattel mortgage.” 

In the case of North British & Mercantile Insurance Co. v. Wright 
et al., 54 Okl. 715, 154 Pac. 655, it was held: 

“It is well settled, not only by the decisions of this state, but of many 
other states, that the agreement of the assured that the property covered 
by the policy is not mortgaged, or otherwise incumbered, or that said 
property shall not be mortgaged or incumbered during the existence of 
the policy, comes within that class of contracts known as promissory war- 
ranties, and that the effect of the breach of the warranty is to annua] the 
policy without regard to the materiality of the subject of warranty, or 
whether the breach had anything to do in producing the loss. That such 
warranty is in the nature of a condition precedent, and a full compliance 
with the conditions of the contract must be performed by the insured 
before he can demand performance on the part of the insurer.” 

We have no fault to find with the rule announced in the above case 
that, where the insured warrants the property to be free from incumbrance, 
and there is a breach of such warranty, such breach of warranty avoids 
the policy. In the case of St. Paul Fire & Marine Insurance Co. v. 
Peck, 40 Okl. 396, 139 Pac. 117, it was held: 

“It is elementary, and the decisions uniformly hold, that, where a 
policy of insurance contains a provision ‘that, if the title to the property 
be or become incumbered, the policy shall be void,’ in that event, if at the 
time the policy is issued, the property is incumbered and the insured con- 
ceals that fact, or if subsequent to the issuance of the policy the insured 


incumbers the property without the consent of the company, he cannot 


” 


recover 

[1] But this class of cases is readily distinguishable from the case 
under consideration. The admitted facts in the case at bar show con- 
clusively that the plaintiffs concealed no fact from the defendant, but 
applied and paid the premium for the insurance in the utmost good faith, 
and there is no intimation from the facts as agreed to that the plaintiffs 
had any intention of concealing any facts from the defendant. Further- 
more, it appears from the admitted facts that the defendant accepted the 
money of the plaintiffs, having been advised just what interest each of 
the plaintiffs had in the property, and agreed to mail the policy to the 
plaintiffs. The admitted facts show that the loss was an honest loss. 
The statute does not forbid the defendant from insuring mortgaged prop- 
erty, but only provides that, in the event the subject of the insurance be 
personal property, and be or become incumbered by a chattel mortgage, the 
agreement to insure such property shall be indorsed thereon. Evidently 
such a provision in the policy is for the benefit of the insurer, and such 
provision may be waived. The rule seems to be well established and 
supported by many authorities that, where the insurer issues a policy upon 
an oral application without making any inquiry as to the nature of the title 
to the property insured, the presumption arises that the insurer has written 
the policy on its own knowledge, and thereby waived the condition which 
would have invalidated the policy. Humble v. German Alliance Ins. Co., 
85 Kan. 140, 116 Pac. 472, Ann. Cas, 1912D, 630; Id., 91 Kan. 307, 137 
Pac. 980; Neher v. Western Assur. Co., 40 Wash. 157, 82 Pac. 166; Insur- 
ance Co. v. Bohn, 48 Neb. 743, 67 N. W. 774, 58 Am, St. Rep. 719; Great 
Southern Fire Insurance Co. v. Burns & Billington, 118 Ark. 22, 175 S. W. 
1161, L. R. A. 1916B, 1252, Ann. Cas. 1917B, 497; Farmers’ State Bank v. 
Tri-State Mutual Grain Dealers’ Fire Ins. Co., 41 S. D. 398, 170 N. W. 
638; Peter Gregerson v. Phenix Fire Ins. Co., 99 Wash. 639, 170 Pac. 
331, L. R. A. 1918E, 521; Georgia Home Ins. Co. v. Holmes, 75 Miss. 390, 
23 South. 183, 65 Am. St. Rep. 611. 

In the case cf Farmers’ State Bank v. Tri-State Mutual Grain Dealers’ 
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Fire Insurance Co., the Supreme Court of South Dakota approved the 
rule announced by the Supreme Court of Nebraska in German Insurance 
& Sav. Inst. v. Kline, 44 Neb. 395, 62 N. W. 857, as follows: 

“When an insurance company issues its policy, and accepts and retains 
the premium without requiring an application by the insured, and without 
making anv inquiry as to the condition of the property or the state of the 
title, and the insured has in fact an insurable interest, the company will 
be conclusively presumed to have insured such interest, and to have waived 
all provisions in the policy providing for its forfeiture by reason of any 
facts or circumstances affecting the condition or title of the property in 
regard to which no such statement was required or inquiry made.” 

South Dakota by act of the Legislature (chapter 126, Laws 1905) 
adopted a form of insurance contract known as a “standard form.” 

[2] Counsel for the defendant insurance company in the case at bar 
contend that the authorities supporting the rule that, where a policy of 
insurance is issued without written application, and no inquiry is made as 
to the condition of the title, the insurer will be held to have waived the 
provision in the policy that, if the property be incumbered by chattel 
mortgage, the policy shall be void, are inapplicable, and not controlling 
or even persuasive in this jurisdiction, because we have in Oklahoma what 
is known as “the standard form” or fire insurance policy. We do not 
agree with counsel in this contention, 

In the case of Gregerson v. Phenix Fire Ins. Co., supra, the Supreme 
Court of Washington in a well-reasoned opinion repudiated the contention 
made by counsel for the defendant. Mr. Justice Chadwick, in delivering 
the opinion of the court, said: 

“Counsel for appellant contends that the act of the Legislature in 
adopting an exclusive standard form of fire insurance policy gave it the 
effect of positive law, and therefore there can be no waiver of the clause 
set up as a defense. Counsel cites no authority to sustain this contention, 
and from an examination of the books we are convinced that where it has 
been urged the courts have quite generally rejected it. Chichester v. New 
Hampshire Fire Ins. Co., 74 Conn. 510, 51 Atl. 545; Kollitz v. Equitable 
Mut. Fire Ins. Co., 92 Minn. 234, 99 N. W. 892; Straker v. Fhenix Ins. 
*o., 101 Wis. 413, 77 N. W. 752; John Davis & Co. v. Insurance Co. of 
North America, 115 Mich. 382, 73 N. W. 393; Reed v. Washington Ins. 
Co., 138 Mass. 572: Dunton v. Westchester Fire Ins. Co., 104 Me. 372, 
71 Atl. 1037, 20 L. R. A. (N. S.) 1058, 14 R. C. L. 932; Vance, Insurance, 
page 430; 1 Cooley, Insurance, page 630. Cooley says in his work on 
Insurance: “The fact that a fire insurance policy is a standard form pre- 
scribed by statute does not alter its status as a contract, which must be 
canstrued by the rule of construction usually applied to insurance contracts.’ 
Volume 1, p. 630. And in volume 3, p. 2610, he quotes the following from 
Knarston v, Manhattan Life Ins. Co., 140 Cal. 57, 73 Pac. 740: ‘There is 
no good reason why, if in the face of a stipulation in a policy forbidding 
it, such condition may be waived by parol, a provision of law similar in 
effect may not be equally waived. The provision of the Code, as well 
‘as the stipulation for a forfeiture in the policy, were equally matters of 
benefit to the company, and it is the rule that not only provisions in a 
contract may be waived by the party for whose benefit they are inserted, 
but that he may also waive statutory, and even constitutional, provisions 
under which he may derive a_ benefit.’ 

“The provisions in the standard policy have been used by different 
insurance companies in their respective policies for many years. Their 
meaning and effect have been the subject of much judicial inquiry, and 
although different courts have announced different rules, they have become 
fairly well defined. It is with this idea that the Legislatures of this state, 
and of other states, have adopted a standard form of fire insurance policy. 
The intention was not to change the meaning or effect of terms, which had 
become fairly well settled, but was to combine these terms in a standard 
policy for the sake of uniformity. In Straker v. Phenix Ins. Co., 101 
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Wis. 413, 77 N. W. 752, the court said: ‘The object of such statutes 
was, practically, to have but one form of policy, instead of having a 
different form for each company doing business, and each company chang- 
ing its form whenever by so doing it could escape the consequences of 
any new decision made by the court.’ 

“In Gazzam v. German Union Fire Ins. Co., 155 N. C. 330, 71 S. E. 
434, Ann. Cas. 1912C, 362, the court quotes the following from Vance on 
Insurance: ‘This contention, however, has been held to be without merit, 
for the terms of these statutory policies were chosen with reference to 
the construction given by the precedent cases to similar terms in other 
policies, and therefore ought to be regarded as being used in the sense of 
their previous construction.’ ” 

See North British & Mercantile Ins. Co. v. Lucky Strike Oil & Gas 
Co. (No. 10734) 207 Pac. 446 (not yet officially reported). 

After a careful consideration of the authorities cited by counsel in 
their respective briefs and an examination of many other authorities, we 
are clearly of the opinion that the judgment of the trial court, under the 
admitted facts exonerating the defendant from liability, must be reversed. 
There being no controversy as to the facts in the case, the judgment of 
the trial court is reversed, and the cause is remanded to the superior court 
of Muskogee county, with instructions to enter judgment in favor of the 
plaintiffs in accordance with the prayer of their petition. 

Johnson, McNeill, Kane, Nicholson, and Miller, JJ., concur. 

re 
SHERIDAN vy. PACIFIC STATES FIRE INS. CO. 
(Supreme Court of Oregon. Feb. 20, 1923.) 
212 Pacific Reporter, 783. 

2. INSURANCE—CLAUSE IN FIRE POLICY PROHIBITING AS- 
SIGNMENT BEFORE LOSS HELD NOT TO FORBID MERE 
CONDITIONAL TRANSFER TO CREDITOR. 

A clause in a policy of insurance, which in general terms prohibits 
its assignment before loss, should be construed as only intending to prohibit 
a complete and absolute divestiture of title by the insured, and not a mere 
conditional transfer to a creditor, which in effect would only give the credi- 
tor a lien on the proceeds of the policy in the event of loss, to secure his 
unpaid indebtedness. 

(For other cases, see Insurance, Dec. Dig. § 343.) 

3. INSURANCE — BILL OF SALE OF INSURED PROPERTY BY 
INSURED TO CREDITOR TO SECURE DEBT HELD NOT AS- 
SIGNMENT THEREOF. 

Where, during the life of fire insurance policy, the insured borrowed 
money upon the property and executed and delivered a bill of sale therefor, 
together with the insurance, the instrument held not such an assignment of 
policy as rendered it void. 

(For other cases, see Insurance, Dec. Dig. § 343.) 

4, INSURANCE—INSTRUCTION AS TO THE EFFECT OF INTER- 
EST OF ANOTHER IN THE INSURED PROPERTY HELD 
PROPER. 

In an action on a fire insurance policy, where there was only slight evi- 
dence that the widow of another person had an interest in the insured 
property, an instruction that, if the jury found that such widow had any 
interest in the property when the insurance was taken out, or any interest 
in the insured property, it must find for the defendant, held quite as favor- 
able to insurer as was warranted. 

(For other cases, see Insurance, Dec. Dig. § 669[5].) 

5. INSURANCE — INSTRUCTION THAT VALUE OF INSURED 
PROPERTY IN POLICY MUST BE DEEMED VALUE AT 
TIME OF ITS DESTRUCTION HELD ERRONEOUS. 

In an action on a fire insurance policy, an instruction that the value 
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placed upon the building in the policy should be deemed the value thereof 
at the time of its destruction held erroneous as permitting the recovery of 
more than the cost of repair or replacement, contrary to Or. L. § 6457, 
which impliedly repeals section 6458, under which the instruction would 
have been correct. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

In Banc. 

Appeal from Circuit Court, Baker County; Gustav Anderson, Judge. 

Action by T. R. Sheridan against the Pacific States Fire Insurance 
Company. From a judgment for plaintiff, defendant appeals. Reversed 
and remanded. 

T. R. Sheridan was the owner in fee of a lot situate in the town 
of Homestead, in Baker county, Or., and of a composition of frame building 
thereon, and of the fixtures and a stock of merchandise in the building, 
also other personal property hereinafter mentioned. On August 5, 1921, 
he insured the same in the defendant company for $3,200, and on Septem- 
ber 13 of that year the insured property was wholly destroyed by fire. 

During the life of the policy the plaintiff borrowed $225 from one 
A. P. Carnahan, and, at the time of procuring said loan, executed and 
delivered to Carnahan the following instrument: 


“Notice. 


“To Whom It May Concern: I hereby give unto A. P. Carnahan this 
bill of sale of my buildings, lot and fixtures, together with the insurance, 
for the sum of $225.00, the receipt of which is hereby acknowledged. Said 
building, lot, and fixtures are my dance hall in Homestead, Oregon. It 
is further agreed that I have the privilege of redeeming this bill of sale 
any time within fifty days from the date of this bill of sale for the con- 
sideration of $225.00, or agree to forfeit a deed to said lot and fixtures.” 

This instrument was recorded in the office of the county clerk, and 
the loan had not been repaid at the time of the fire. 

The defense actually urged here, except certain objections to testi- 
mony which will hereafter be noted, are: First, the ruling of the court 
practically excluding from the consideration of the jury the paper above 
quoted; second, certain instructions of the court relating to the claim of 
defendant that Josephine Sheridan, the widow of plaintiff’s brother, had 
some interest in the insured property; and, third, the application of section 
6458, Or. L. (Olson’s Comp.) as the measure of plaintiff’s recovery. 

There was a verdict with judgment for plaintiff for the sum of 
$3,110, from which the defendant appeals. 

Gus C. Moser, of Portland, for appellant. 

Blaine Hallock, of Baker (Nichols & Hallock, of Baker, on the brief), 
for respondent, 

McBrine, C. J. (after stating the facts as above). We will consider the 
principal objections in the order named. It is difficult to characterize the 
instrument given by the plaintiff to Carnahan as a mortgage upon real 
estate. It lacks the requisites of witnessing by witnesses and acknowledg- 
ment, and would probably be ineffective either at law or in equity. Also, 
as the statute requires the same formalities for a chattel mortgage, the 
same objections would apply to that view of the case. It is a crude attempt 
perhaps, by men ignorant of the law, to create a real estate mortgage. 
As such, it would not be enforceable. 

[1-3] It is contended by the defendant that the words “together with 
the insurance” amount to an assignment of the policy and as such would 
render the policy void, as by the terms of it any assignment of the policy 
without the consent of the insurance company has that effect. It will 
be seen that by its terms it does not attempt to assign the policy, and no 
actual assignment is shown. It is hornbook law that the courts do not 
favor forfeiture, and that the evidence to establish a forfeiture should 
be clear and conclusive. A clause in a policy of insurance, which in general 
terms prohibits its assignment before loss, should be construed as only 
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intending to prohibit a complete and absolute divestiture of title by the 
insured, and not a mere conditional transfer to a creditor, which in effect, 
would only give the creditor a lien on the proceeds of the policy in the 
event of loss, to secure his unpaid indebtedness. 26 C. J. 267, note 59; 
Scottish Union Insurance Co. v. Andrews, 40 Tex. Civ. App. 184, 89 S. W, 
419: Manchester Fire Assur. Co. v. Koerner, 13 Ind. App. 372, 40 N. E. 
1110, 41 N. E. 848, 55 Am. St. Rep. 231; Bibend v. Liverpool Ins. Co., 30 Cal. 
78; Merrill v. Colonial, etc., Ins. Co., 169 Mass. 10, 47 N. E. 439, 61 Am. 
St. Rep. 268; Bullman v. North British Ins. Co., 159 Mass. 118, 34 N. E. 
169; Bidwell v. St. Louis, ete., Co., 40 Mo. 42; Ellis v. Kreutzinger, 27 
Mo. 311, 72 Am. Dec. 270; Ins. Co. of Pennsylvania v. Phoenix Ins. Co., 
71 Pa. 31; Griffey v. New York Central Ins. Co., 100 N. Y. 417, 3 N. E. 
209, 53 Am. Rep. 202; 26 C. J. 134, § 157. We conclude that there was 


no such assignment of the policy as renders it void, and indeed no assign- 
ment whatsoever. 


[4] The second objection relates to the instruction given by the court 
in regard to the interest of Mrs. Joesphine Sheridan in the property. 
There is very slight evidence, if any, tending to show that she has any 
such interest in any of the property insured. It appears from the testi- 
mony that Silas Sheridan, the brother of the plaintiff and husband of 
Josephine, at one time was associated with the plaintiff in carrying on the 
business operated by plaintiff, which was a dance hall with a merchandise 
annex. The only evidence, however, of his interest in it is given by the 
admissions of plaintiff that Silas Sheridan was to carry it on for a time 
and repay himself the loan of $700, which he had made to plaintiff, 
from the proceeds of the business. It also appears that they were to share 
the profits. During this time the property was insured in the name of 
Sheridan Bros. Later, the debt being paid, the plaintiff claims, and there 
is no evidence to contradict him, that the arrangement terminated, and 
plaintiff resumed his status as sole proprietor of the business, but with 
an admitted interest of his brother Silas in some uncollected accounts 
and a few items of personal property which were not included in the 
insurance. It further appears that, after plaintiff resumed control of the 
business, a return was made to the assessor, of the whole property, real 
and personal, in the name of Sheridan Bros. And this constituted some 
testimony to go to the jury that Silas Sheridan had some interest in the 
business, although admittedly he had no interest in the-real estate. Be- 
yond the testimony of the plaintiff himself as to the interest of Silas in 
some of the uncollected accounts and certain personal property not cov- 
ered by this insurance, it is not apparent that Silas had any interest in the 
property whatsoever. The mere fact that the property was assessed for 
the succeeding year as it had been before, in the name of Sheridan Bros. 
instead of T. R. Sheridan, is not conclusive that Silas owned any part of 
it, and indeed is very slight evidence of such fact. Even if T. R. Sheridan, 
for business reasons, saw fit to connect his brother’s name with his own 
in carrying on the business, when in fact the brother owned no such interest, 
this would not create any ownership in Silas, although it might be some 
evidence of an interest. 

It appears from the testimony that Silas Sheridan died after his 
insurance was taken out, and there was some discussion between plaintiff 
and Josephine as to the interest of Silas in certain personal property not 
mentioned in the policy, and in some accounts which were uncollected. This 
is as far as the testimony goes. The court directly instructed the jury in 
effect that, if it found that Josephine had any interest in the property when 
the insurance was taken out, or any interest in the insured property, it 
must find for the defendant. The instruction went quite as far in favor 
of the defendant as the testimony warranted, and we find no reversible 
error on this account. 


[5] We come now to the last proposition, the objection that the court 
instructed the jury, in substance, that the value placed upon the building 
















1324 Insurance Law Journal, Vol. 61. [1923 


in the policy should be deemed the value thereof at the time of its 
destruction. This was undoubtedly the law as enacted in 1893. Section 
5458, Or. L. But section 6457, which was enacted in 1911, clearly repeals 
by implication section 6458. The first condition specified in the later en- 
actment is as follows: 

“This company shall not be liable beyond the actual cash value of the 
property at the time any loss or damage occurs, and the loss or damage 
shall be ascertained or estimated according to such actual cash value, with 
proper deduction for depreciation however caused, and shall in no event 
exceed what it would then cost the insured to repair or replace the same 
with material of like kind and quality.” 

As the evidence in regard to the amount of the loss was somewhat con- 
flicting, the giving of this instruction was a material error, which neces- 
sitates a reversal of the case. Other errors in relation to the admisison 
of testimony are plausibly urged, but with this exception we do not deem 
them of such materiality as would justify a reversal, even if well taken. 

But, for the error above noted, we are reluctantly compelled to reverse 
the judgment of the circuit court, and remand the cause for a new trial. 


ee ee 


NUSBAUM v. HARTFORD FIRE INS. CO. 
(Supreme Court of Pennsylvania. March 5, 1923.) 
120 Atlantic Reporter, 481. 

1. INSURANCE—AMBIGUOUS LANGUAGE IN INSURANCE POL- 
ICY TO BE CONSTRUED IN FAVOR OF INSURED. 

Doubts in construction of the language used in an insurance policy 
should, be resolved in favor of the insured, where the policy was prepared 
by the insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE — CLAUSE IN FIRE INSURANCE CONTRACT 
CONSTRUED. 

A. clause in a fire insurance policy on the use and occupancy of build- 
ings, providing that if damage to the buildings or machinery prevent full 
daily average profit yielded by the business of insured previous to the fire 
from being realized, then the insurer shall be liable per day “for that pro- 
portion of not exceeding $16.67 which the profit so prevented from being 
realized bears to the full average daily profit previous to the fire,” held to 
mean “for that proportion thereof [of the full average daily profit previous 
to the fire] not exceeding $16.67, which the profit so prevented from being 
realized bears to the full average daily profit previous to the fire.” 

(For other cases, see Insurance, Dec. Dig. § 421.) 

4. INSURANCE INTEREST ON BURNED PORTION OF PLANT 
AND WAGES OF EMPLOYEES HELD ITEMS NOT ALLOWA- 
BLE UNDER FIXED CHARGES CLAUSE. 

A clause in a fire insurance policy limiting the insured to be reimbursed 
for “fixed charges due to the disablement of power plant or power mach- 
inery,” causing cessation of operation of plant, he/d to mean reimbursement 
for those “fixed charges” due to disablement of power plant or power 
machinery, and not to include loss of interest on the burned portion of the 
plant or wages of employees. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

Appeal from Court of Common Pleas, Delaware County; Isaac John- 
son, Judge. 

Action by Lee Nusbaum against the Hartford Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed, with new venire. 

Argued before Frazer, Walling, Simpson, Sadler and Schaffer, JJ. 

Albert L. Moise, of Philadelphia, and W. Roger Fronefield, of Media, 
for appellant. 

Albert J. Williams, of Media, for appellee. 
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ScHAFFER, J. Defendant issued its policy of insurance to plaintiff 
against all direct loss and damage by fire to an amount not exceeding 
$5,000 on the use and occupancy of buildings: belonging to the insured. 
The policy set forth: 

“The conditions of this insurance are that if the above-named build- 
ings, or any part thereof, or the machinery contained therein, or any part 
thereof, shall be destroyed, damaged or disabled by fire occurring during 
the term of this policy, so that the assured shall be entirely prevented from 
carrying on the business of principally manufacturing and storage of ice, 
then this company shall be liable at the rate of not exceeding $16.67 per 
day for each working day of such prevention; and in case such buildings 
and machinery are so disabled as to prevent the full daily average profit 
yielded by the business of the insured previous to the fire from being 
realized, then this company shall be liable per day for that proportion of 
not exceeding $16.67 which the profit so prevented from being realized 
bears to the full average daily profit previous to the fire, not exceeding 
in any case the sum insured.” 

Another clause reads: 

“It is further understood and agreed that it is the intention of this 
insurance to reimburse the insured for loss of profits and other fixed 
charges due to the disablement of power plant and/or power machinery, 
causing cessation of the operation of the plant (in whole or in part), 
caused by fire in such building or buildings on the premises.” 

A third provision recites: 

“The intention of this policy is that the insured shall be indemnified 
for actual loss of profits during the time when the premises above de- 
scribed could with ordinary diligence and dispatch have been repaired 
or rebuilt with like material and like construction and the machinery 
replaced therein.” 

There were other similar policies covering the property, as a result 
of which defendant was liable for but one-fourth of the entire loss. Plain- 
tiff’s plant consisted of four separate buildings, one of which, an ice 
storage house, was destroyed by fire. In this building was an elevator 
used to elevate and lower the ice, operated by an electric motor. There 
was no other machinery in it, and none other was in any way affected by 
the fire. Suit was brought on the policy, and a verdict and judgment 
recovered for $3,409.22, from which defendant appeals. 

Plaintiff was permitted to recover for loss of profits, based upon 
an average production of 460 cakes of ice per day before the fire, on 
which there was an estimated profit of 25 cents per cake, and an average 
production of 244% cakes per day after the fire at a like profit, the loss 
being $53.88 per day for 176 days, and in addition, under the ‘clause in 
the policy providing for recovery for loss by “fixed charges,” a sum, 
representing interest on the value of the building during part of the time 
it was being rebuilt, and also for a proportion of the wages of the super- 
intendent of the plant and of laborers employed in storing the ice, who, 
it was testified, were necessary to be retained in order to enable full 
operation of the plant to be resumed when the storage house was rebuilt. 

[1] Appellant’s first position is that the court below was in error 
in holding, there being only a partial suspension of business and a partial 
loss of profits, that the policy permits a recovery of the entire amount of 
profits lost, not exceeding $16.67 per day, up to the amount of the policy; 
that the jury should have been instructed that there could be a recovery 
for only a proportionate part of $16.67 per day, measured by the ratio of 
the profits prevented by the fire from being realized to the average daily 
profit before the fire. On this branch of the case we think the court 
properly construed the policy. While its language as to this feature of 
liability is not entirely clear, it must be borne in mind that the policy was 
prepared by the company, and doubts in construction of the language used 
should be resolved in favor of the insured. Stacey v. Franklin Fire Ins. 
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Co., 2 Watts & S. 506; Western Ins. Co. v. Cropper, 32 Pa. 351, 75 
Am. Dec. 561; Buckley v Garrett, 47 Pa. 204; Teutonia Fire Ins. Co. v. 
Mund, 102 Pa. 89; Livingstone v. Boston Ins. Co., 255 Pa. 1, 99 Atl. 212; 
Hillman Transportation Co. v. Home Ins. Co., 268 Pa. 547, 112 Atl. 108. 


[2] The words in controversy are those covering the contingency of 
a partial loss, in which event the liability is: 

“That proportion of not exceeding $16.67 which the profit so pre- 
vented from being realized bears to the full average daily profit previous 
to the fire.” 

The language “for that proportion of not exceeding $16.67” is not 
intelligible as it stands, because the proportion is not stated. That propor- 
tion of what? In effect, defendant says “of $16.67,” and would supply 
these figures, so that it would read “for that proportion of $16.67 not 
exceeding $16.67.” To say the least, this would be a most awkward form 
of expression. Plaintiff would have the word “of” read “thereof.” This 
would make the phrase intelligible, and state a proportion, as it would 
then read: 

“For that porportion thereof [of the full average daily profit previous 
to the fire] not exceeding $16.67 which the profit so prevented from being 
realized bears to the full average daily profit previous to the fire.” 

If the effect of the fire had been to entirely prevent the insured from 
carrying on his business, the company was to be liable “at the rate of 
$16.67 per day”; that is to say, if the lost profits amounted to that sum 
then it was to be paid. It is difficult to comprehend why, if the “build- 
ings and machinery are so disabled as to prevent the full daily average 
profit yielded . . . previous to the fire from being realized,” and where 
the partial loss amounted to $16.67 or more, that that sum should not 
be paid, just as it would be required to be if the “insured shall be entirely 
prevented from carrying on the business.” When by the subsequent 
explanatory or intent-declaring clause the company endeavors to make 
clear the obligation assumed, it says, “The intention of this policy is 
that the insured shall be indemnified for actual loss of profits,” and he 
would not be so indemnified if his actual loss of profits equalled or ex- 
ceeded $16.67 per day, unless he was paid that sum. If the word “of” 
be read “thereof,” or the word “it” be interpolated between “of” and “not,” 
so that the phrase shall read “that proportion thereof not exceeding $16.67,” 
or “that proportion of it not exceeding $16.67,” all doubtfulness of mean- 
ing is dispelled. We are of opinion that the policy should be thus con- 
strued. Such interpolation of a word, or part of a word, to clear the 
meaning, is justified. 

[3] The primary object in construing a contract is to discover the 
intention of the parties. This is ordinarily to be taken from the instru- 
ment itself, effect being given to every part where possible, and each part 
being read in the light of and in connection with every other part. Where 
clear language has not been used in parts of the contract, but other parts 
of the instrument plainly show what the intention of the parties is, there 
is a line of cases which decide that words may be inserted or substitutions 
made in order to give effect to the known intention, when the ambiguity 
or equivocal meaning has been the result of palpable error, Illustrative 
of this are the following: Knisely v. Shenberger, 7 Watts, 193; Danker 
v. Atwood, 1'19 Mass. 146; Ex parte Fulton, 7 Cow. (N. Y.) 484; and 
Scheid v. Leibschultz. 51 Ind. 38, where one who signed a surety bond 
was held as surety atlhough he was not named in the body of the bond; 
Schroeder v. Griggs, 80 Kan. 357, 102 Pac. 469, where a negative was 
read as an affirmative; Irwin v. Nichols, 87 Ark. 97, 112 S. W. 209, 
where the word “not” was inserted in a letter, so as to make the effect 
thereof that particular offer had not been made, rather than that it 
had been made; Marion v. Faxon, 20 Conn. 486; where “me” was read 
“him”; Butler v. Bohn, 31 Minn. 325, 17 N. W. 862, where “eleven hun- 
dred” was read “eleven hundred dollars”; Gran v, Spangenberg, 53 Misn. 








Fire] Nusbaum v. Hartford Fire Ins. Co. 1327 


42, 54 N. W. 933, where the word “one” was inserted before “hundred and 
fifty dollars,” the figures “$150” being on the margin; Cornell v. Green 
(C. C.) 88 Fed. 821, affirmed in 95 Fed. 334, 37-C. C. A. 85, where “north” 
was read “south”; Walker v. Douglas, 70 Ill. 445, where the use of the 
word “sold” was held not to convey any title; Sisson v. Donnelly, 36 N. J. 
Law, 432, where a party different from the one named as such was held 
to be the grantee; and Monmouth Park Assn. v. Wallis Iron Works, 55 N. 
J. Law, 132, 26 Atl. 140 19 L. R. A. 456, 39 Am. St. Rep 626, where the 


word “fail” was inserted in a building contract. 


There is another line of cases which holds that words may be added 
or substituted, even though there is nothing in the instrument itself which 
shows what the intenton of the parties was when they used the ambiguous 
expression. This is especially true when there are other indications as 
to what the intention was, as, for example, the prior conduct of the parties, 
as in Potthoff v. Safety Armorite Conduit Co., 143 App. Div. 161, 127 
N. Y. Supp. 994, where a proposed form of contract which had béen 
rejected clearly showed what the intention was; that particular form of 
contract having been rejected, not because of any objection to its form 
of stating the matter which was later the subject of controversy, but 
because of other avowed reasons. 


Even in the absence of such other indications, construction has been 
given to ambiguous and equivocal phrases, so as to give effect to what 
the courts thought was the intention of the parties. For example, in 
Williamson v. McClure, 37 Pa. 402, where there was an agreement to 
deliver bonds in a certain event, it was held that no delivery need be 
made, even though the specified event had occurred, in the absence of 
a previous demand by the party entitled. The court looked to the “rela- 
tion of the parties.” And in Hathaway v. Power, 6 Hill (N. Y.) 453, 
although premises attempted to be conveyed were described as being 160 
acres, it was held they passed, although there were actually 185 acres. In 
Edwards v. Jefferson Standard Life Ins, Co., 173 N. C. 614, 92 S. E. 695, 
an instrument signed by two persons was held to be an assignment of the 
interest of both, although the singular person had been used in the body 
thereof in describing the person affected thereby. In Pacific Surety Co. 
of California v. Toye, 224 Mass. 98, 112 N. E. 653, the amount of the 
yearly premium on a bond was inserted, although a space in the instru- 
ment obviously prepared for the insertion thereof had been left blank, 
where the words and figures “Premium $5.00” were on the margin and oral 
evidence of the amount, and promise to pay had been admitted without 
objection. 

But, even where the instrument as it reads is not ambiguous, words 
have been added and substituted, where it was thought proper expression 
of intention required them. Thus, in Dodd v, Mitchell, 77 Ind. 388, the 
word “yearly” was inserted in a lease, so as to change the price per acre 
named from a five-year period to a yearly rental. In Killian v. Harshaw, 
29 N. C. 497, an entire clause was read other than it was written, because 
as written a party was liable to pay the same amount to two persons, while 
the court thought that no possible double payments had been intended. 
In Jackson v. Topping, 1 Wend. (N. Y.) 388, 19 Am. Dec. 515, “and” was 
read “or,” even’ where it worked a forfeiture. And in Holmes v. Parker, 
125 Ill. 478, 17 N. E. 759, it was held the payee of a note was the party 
in whose favor authority to confess judgment thereon had been given, al- 
though the instrument named another, that other had no interest in the 
note, and his name was in the instrument because a printed form had been 
used. 


[4] While the court properly construed the clause of the policy to 
which we have been referring, it took a mistaken view of another clause, 
which leads to a reversal of the judgment. Plaintiff was permitted to 
testify that the elements which entered into the loss of “fixed charges” he 
sustained were interest on the money on the burned portion of the plant, 
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which he placed at $750, also the wages of the superintendent and of certain 
men whose services it was necessary to retain until the building was ready 
for use, these being estimated at $3,815. Allowances for none of these 
could be made under the termg of the policy, which so far as recovery for 
fixed charges is concerned limits the insured to be reimbursed for “fixed 
charges due to the disablement of power plant. and /or power machinery, 
causing cessation of the opeation of the plant in whole or in part.” The 
“fixed charges” for which reimbursement is to be made are those due to the 
disablement of the power plant or power machinery, causing cessation of 
the operation of the plant. This could not include loss of interest, or wages 
of a superintendent or of employees. In addition to this, it is manifest 
that, in any proper statement of an account to show loss of profits, interest 
and wages paid would have to be consiedred, so that a specific allowance 
for them would necessarily duplicate defendant’s liability. The view we have 
expressed renders it unnecessary for us to consider whether or not the 
electric motor in the storage house was power plant or power machinery, 
within the meaning of this clause of the policy; when necessary, that 
question will be considered and decided. 

As the case goes back for another trial, it may not be amiss to say 
the method pursued to show loss of profits was not one which leads to 
certainty of demonstration. It would seem to us they can and should be 
more accurately measured on another trial. 

The second, third, fifth, and sixth assignments of error are sustained, 
and the judgment is reversed, with a new venire. 

>. 
SIMONS v. SAFETY MUT. FIRE INS. CO. OF LEBANON. 
(Supreme Court of Pennsylvania. April 9, 1923.) 
120 Atlantic Reporter, 822. 

2. INSURANCE — OBJECTION TO INVENTORY NOT MADE 
WHEN RECEIVED HELD TOO LATE. 

Where no objection to payment of a fire loss because the inventory did 
not properly set forth the goods destroyed was made when the inventory 
was received, it came too late after many months had passed. 

(lor other cases, see Insurance, Dec. Dig. § 560[1].) 

3. INSURANCE — INSURER MAY WAIVE PROVISIONS AS TO 
TIME OF FILING PROOFS. 

Insurer may waive policy provisions as to the time of filing proofs of 
loss. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

5. INSURANCE—WAIVER OF PROVISIONS AS TO TIME OF FIL- 
ING PROOFS MAY BE INFERRED FROM CIRCUMSTANCES. 
Waiver of the provisions of a policy as to the time of filing proofs of 

loss need not be expressed, but may be inferred from the circumstances. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

6. INSURANCE — AGENT’S STATEMENT OF OPINION THAT 
PROOFS NEED NOT BE FILED WITHIN TIME NAMED NOT 
WAIVER OF SUCH REQUIREMENT. 

An insurance agent’s mere statement of opinion that proofs of loss need 
not be filed within the time named in the policy is not a waiver of such 
requirement. 

(For other cases, see Insurance, Dec. Dig. § 558[2].) 

7. INSURANCE—INSURER GIVING DEFINITE REASON FOR DE- 
CLINING TO PAY ESTOPPED FROM SETTING UP DIFFER- 
ENT GROUND. 

When a definite reason for declining to pay a loss is asserted, thus 
leading insured to believe it the sole cause to his injury, insurer is estopped 
from thereafter setting up a different ground. 

(For other cases, see Insurance, Dec. Dig. § 560[3].) 
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INSURANCE — WAIVER OF PROVISION AS TO PROOF OF 
LOSS AND ESTOPPEL TO ASSERT DELAY AS DEFENSE 
HELD FOR JURY. 

Whether insurer waived a provision of the policy that proofs of loss 
be furnished within a given time and was estopped from asserting insured’s 
delay as a defense after first asserting fraud as a reason for nonpayment 
held for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


9. INSURANCE — LETTERS TO AND FROM COINSURER’S AD- 
JUSTER AND WRITINGS AND CONVERSATIONS WITH IN- 
SURER’S OFFICERS HELD ADMISSIBLE TO SHOW WAIVER 
OF PROOF. 

Letters to and from a coinsurer’s adjuster, and writings and conversa- 
tions with insurer’s officers, though subsequent to the time for filing proofs 
of loss, held admissible to show waiver of proof in an action on the policy 
within the time named, to show that insurer’s sole defense was fraud. 

(For other cases, see Insurance, Dec. Dig. § 664.) 


Appeal from Court of Common Pleas, Bradford County; William 
Maxwell, Judge. % . 

Action by C. F. Simons against the Safety Mutual Fire Insurance Com- 
pany of Lebanon, Pa. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kep- 
hart, Sadler, and Schaffer, JJ. 

Rodney A. Mercur, of Towanda, for appellant. 

William P. Wilson and J. Ray Tilley, both of Towanda, for appellee. 


Sapter, J. Simons, the plaintiff, conducted a small store in Bradford 
county, and insured his stock of merchandise in two companies. One 
was represented by Ingham, and the defendant by Matchett, who issued 
and countersigned the policy on which this suit is based. It was in the 
standard form, requiring immediate notice, if loss occurred, formal proofs 
within 60 days, and provided that no effective waiver of its provisions 
could be had, unless by indorsement in writing thereon. 

On March 12, 1919, the property covered by the policy was destroyed 
by fire, and prompt information of this fact was given, being received at 
the home office within three days. The agent of defendant advised that 
the necessary forms for making proofs of loss would be furnished to the 
insured, and communicated with the company requesting that prompt pay- 
ment be made. The latter through its president, wrote to Ingham, the 
adjuster of the coinsurer, and secured from him a list of the articles 
destroyed, and a statement of their value. 

Plaintiff frequently solicited settlement, and his requests were forwarded 
by Matchett, the agent, who urged adjustment, and the general officers 
of the company promised to visit the insured on various occasions, but 
failed to do so. Many communications were had with defendant, through 
its representative. Attorneys for the plaintiff also made frequent demands, 
and the only reason suggested for delay in settlement was based on the 
allegation that the claim was dishonest. At the trial which followed, no 
evidence was offered to prove any fraud, and the jury found for plaintiff, 
determining there had been a waiver of the necessity for filing proofs 
within the time fixed by the contract, and that the defendant was estopped 
by its conduct from asserting an undue delay as a defense. 

[1, 2] We are asked to review the judgment entered on the verdict, 
a number of errors being assigned, which, for the sake of brevity, may 
be divided into three classes, and need not be separately referred to. The 
propositions raised are clearly embodied in the statement of questions 
involved, and are as follows: Can there be an effective waiver of the 
necessity to file proofs of loss within the time fixed by a standard policy 
of insurance where not indorsed thereon in writing? Is a company estopped 
from asserting a defense other than the one insisted upon originally as 
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a reason for nonpayment? Was the evidence of plaintiff to establish these 
facts properly admitted? Incidental problems are suggested as to the 
sufficiency of the statement of claim, in that it was inconsistent in averring 
the proofs had been furnished within the time named, and, also, that 
there had been a waiver of the requirement to file any; but this complaint 
cannot be sustained, and was not pressed on argument. Penna. Fire Ins. 
Co. v. Dougherty, 102 Pa. 568. And, further that the inventory finally 
submitted did not properly set forth the goods destroyed by the fire (sixth 
assignment) ; but no objtction to payment was made on this ground when 
received, and it came too late, after many months had passed. Polizzi v. 
Commercial F. Ins. Co., 255 Pa. 297, 99 Atl. 907; Weisberger v. Western 
R. Ins. Co., 250 Pa. 155, 95 Atl. 402; Commercial Union Ass'n Co. v. 
Hocking, 115 Pa. 407, 8 Atl. 589, 2 Am. St. Rep. 562. 

[3-6] There can be no question, under our authorities, that an insur- 
ance company may waive the provisions of its policy as to the time of 
filing proofs, and this may be shown by parol (Bush v. Hartford Fire 
Ins. Co., 272 Pa. 419, 71 Atl. 915; First Nat. Bank v. Home Ins. Co., 274 
Pa. 129, 118 Atl. 17); as is true where the breach of other conditions is 
asserted (Russell v. Farmers’ M. F. Ins. Co., 272 Pa. 1, 115 Atl. 835). 
It is not necessary to show an express waiver; this may be inferred from 
the circumstances. Hoffman v. Mutual F. Ins. Co., 274 Pa. 292, 117 Atl. 
917. There mere statement of opinion, however, by an agent, that no such 
action is required, is not enough, and it has been so held in the line of 
cases relied on by appellant, of which Levinton v. Ins, Co., 267 Pa. 448, 
110 Atl 295, and Primo v. Safety Mut. Fire Ins. Co., 72 Pa. Super. Ct. 
409, are illustrations (see, also, Davis v. Home Ins. Co., 74 Pa. Super. 
Ct. 92); but the plaintiff’s proof in the present case went beyond this. 

[7] Admittedly, notice of the fire was given within the time contem- 
plated (Curran v. National L. Ins. Co., 251 Pa. 420, 96 Atl. 1041), and 
delay in furnishing evidence of the extent of the loss was not the result 
of a promise of the agent, unknown to the company, but due to the 
correspondence of its president with him, and communicated to plaintiff. 
Livingstone v. Boston Ins. Co., 255 Pa. 1, 99 Atl. 212. The form for 
proof was finally furnished, filled ovt, and forwarded, and no objection 
on the ground now suggested was made. On the contrary, the evidence 
shows the refusal to recognize the claim to be founded solely on alleged 
fraud of the insured. When a definite reason for declining to pay is 
asserted, and the plaintiff thus led to believe it is the sole cause, and is 
misled to his injury, the company is estopped from thereafter setting up 
a different ground. Lebanon Mut. F. Ins. Co. v. Erb, 112 Pa. 149, 4 Atl, 8; 
Penna. Fire Ins, Co. v. Dougherty, supra; Zoller v. Hartford Fire Ins. 
Co., 272 Pa. 386, 116 Atl. 359. 

[8-9] The questions of waiver and estoppel were for the jury, if 
sufficient competent evidence appeared. It is, however, objected that the 
conclusion reached by it was the result of consideration of inadmissible 
testimony. First, complaint is made of the admission of correspondence 
with Ingham. The letters were to and from the adjuster of the coinsurer, 
and indicated the defense to the plaintiff's claim was fraud, and that only; 
for the purpose of showing this, they were properly submitted to the jury. 
The same can be said as to the writings and conversations with the officers 
of the defendant company—though subsequent to the period designated 
for filing proofs of loss—setting forth, as they did, the sole excuse of 
the insurance company for failure to settle, and that no default in comply- 
ing with other conditions of the policy was in question. The jury was 
instructed as to its duty, under the circumstances, in an impartial and 
comprehensive charge, and the finding made was justified by the evidence. 

After careful examination of the whole record, we are convinced no 
error was committed, and the assignments are overruled. 

The judgment is affirmed. 
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KEISTLER CO. v. TNA INS. CO., HARTFORD, CONN. 
(No. 11123.) 
(Supreme Court of South Carolina. Feb. 1, 1923.) 


117 Southeastern Reporter, 70. 
1. INSURANCE — IN ACTION ON FIRE INSURANCE POLICY, 

CAUSE AND TIME OF FIRE HELD QUESTIONS FOR JURY. 

In an action on a policy covering a stock of goods, providing that, if 
a material part of the building containing the goods shall fall except as the 
result of fire, the policy shall immediately cease, whether the fire was caused 
by the collapse of the roof and whether the fire originated before or after 
the collapse of the roof held for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

2. INSURANCE — INSURER HAS BURDEN OF PROVING THAT 

FALL OF PART OF BUILDING WAS NOT CAUSED BY FIRE. 

In an action on a policy covering a stock of goods, where insurer set 
up a defense under a provision of the policy providing that, if a material 
part of the building containing the goods shall fall except as the result of 
the fire, the policy shall immediately cease, insurer had the burden of prov- 
ing this defense. (Per Gary, C. J., and Watts, J.) 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

4. INSURANCE CONDITION SUBSEQUENT TO ACCEPTED 

RISK MAY BE WAIVED. 

Under a fire insurance policy containing a provision that, if any ma- 
terial part of the building shall fall except as the result of fire, the policy 
shall immediately cease, there is an accepted risk with a condition subse- 
qvent, and not an excepted risk, and hence the condition is subject to waiver. 
(Per Fraser, J.) 

(For other cases, see Insurance, Dec. Dig. § 372.) 

Cothran, J., and Weston, A. A. J., dissenting. 

Appeal from Common Pleas Circuit Court of Chester County; H. F. 
Rice, Judge. 

Action by the Keistler Company against the AZtna Insurance Company, 
Hartford, Conn. Judgment for plaintiff, and defendant appeais. Affirmed. 

W. Anderson Clarkson, of Columbia, for appellant. 

Gaston & Hamilton, of Chester, for respondent. 

Gary, C. J. This is an action on a policy of fire insurance. The allega- 
tions of the complaint are as follows: 

“(1 and 2) [The allegations of these paragraphs are formal.] 

“(3) That on the 21st day of December, 1920, the defendant insured 
against all direct loss or damage by fire the Keistler Company for the term 
of one year from date of the policy, to the amount of $2,500, its entire stock 
of general merchandise, contained in a brick building, with metal roof, on 
the west side of extension of Main Street, near Great Fa‘ls, and the said 
defendant issued its said insurance policy in writing, bearing No. 1116, and 
delivered the same to the plaintiff at and for a money consideration as a 
premium. 

“(4) That on the 26th day of January, 1921, a fire occurred, thereby 
damaging and destroying completely the entire stock of goods of the plain- 
tiff, which was insured by the defendant company, under said policy, against 
all direct loss or damage by fire. 

“(5) That the plaintiff's loss and damage to the stock of goods, in- 
sured by the defendant company, was far in excess of $5,500, the total 
amount of insurance carried on the stock of goods, the defendant com- 
nany having concurred in total insurance to said amount, and the plaintiff’s 
loss was total 
_ “(6) That under the terms of the said policy the defendant company 
is now liable to the plaintiff for the sum of $2,500, with interest thereon 
from the 26th day of January, 1921, and that the said company has failed 
and refused, and still fails and refuses, to pay the plaintiff the sum of 
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$2,500, or any other sum, in settlement of its liability to the plaintiff, as 
aforesaid.” 

The answer of the defendant is as follows: 

For a first defense: 

“(1) That it denies each and every allegation in the said complaint 
contained.” 

For a second defense: 

“(1) That the contract of insurance mentioned in the complaint herein 
provides among other things as follows, to wit: ‘If a building or any 
material part thereof falls, except as a result of fire, all insurance by this 
policy on such building or its contents shall immediately cease.’ 

“(2) That on or about the 26th day of January, 1921, the roof of the 
building containing stock of merchandise insured by said policy fell in and 
demolished said building and the contents thereof. 

“(3) That thereafter, and as a result of the falling roof, a stove used 
in heating said building was overturned, from which the débris and wrecr 
caused by the said falling roof caught fire, and the same was totally de- 
stroyed. (Italics added.) 

“(4) That, in accordance with the provisions of said policy set out 
above, all insurance upon the contents of said building immediately ceased 
upon the falling in of the roof set out above.” 

On the first trial of this case the jury failed to agree, but on the 
second trial there was a verdict in favor of the plaintiff for $2,500, with 
interest from the 15th day of March, 1921, and the defendant appealed upon 
exceptions, which its attorney has divided into three classes. In the first 
class are included exceptions numbered 2, 4, 6, and 8, which are as follows: 

(2) “Because-his honor, the presiding judge, erred in refusing to 
grant the defendant’s motion for a direction of a verdict, on the ground 
that the only inference that can be drawn from the testimony is that the 
building, which contained the goods insured in the case, or a material part 
of it, collapsed before the fire, and that, in accordance with the terms of 
the policy, the insurance under said policy ceased at that time, and that 
there is no evidence of any new contract of insurance; the error being that 
said provision constituted an excepted risk against which defendant did not 
insure, and for which it collected no premium.” 

(4) “Because his honor, the presiding judge, erred in refusing to 
charge defendant’s first request to charge, to wit: ‘If you find that the 
roof and part of the side walls of the building which contained the stock 
of merchandise insured under the policy involved in this case fell and 
collapsed, and that a fire started immediately thereafter and consumed the 
merchandise covered by the said policy, then, and in that event, I charge 
you that you must find for the defendant.’ The error being that it contains 
a sound proposition of law applicable to the case, and is not a charge on 
the facts.” 

(6) “Because his honor, the presiding judge, erred in refusing to 
charge defendant's third request to charge, to wit: “I charge you that 
the defendant, under its policy sued on in this case, insured a stock of 
merchandise in a building that was standing and intact and not in a building 
a material part of which had fallen. To find the defendant liable for a 
fire which had destroyed the contents of a building that had fallen, you 
would have to find that the defendant had insured the plaintiff against that 
special risk, or that it had made a new and distinct contract of fire insur- 
ance after the collapse of the buildifg. I charge you that there is no 
evidence of any such contract in this case’-—the error being that it con- 
tains a sound proposition of law applicable to the case, and is not a 
charge on the facts.” 

(8) “Because his honor, the presiding judge, erred in refusing to 
charge defendant’s seventh request to charge, to wit: ‘The undisputed testi- 
mony in this case shows that the roof of the building containing the mer- 
chandise covered by the policy of insurance sued on in this case and also 
part of the side walls of same fell before the goods caught fire. Under 
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these circumstances, I charge you that the policy of insurance sued on in 
this case ceased at the time of the collapse above mentioned and that thgre 
being no evidence of a new contract of insurance your verdict must be 
for the defendant’—the error being that it contains a sound proposition 
of law applicable to the case and is not a charge on the facts.” 

[1] In stating the questions raised by these exceptions the defendant's 
attorney in his argument says: 

“Exceptions 2, 4, 6, and 8, in which the trial court’s refusal to grant a 
directed verdict on the ground that the building containing the goods in- 
sured by the defendant-appellant had fallen in before the fire, and that 
under the terms of the policy all insurance under it ceased at the time of 
the collapse, and its refusal to charge the jury to the same effect, is ques- 
tioned.” 

A. N. Keistler thus testified for the plaintiff : 

“On the night of the 26th the roof to our building fell in, and it 
immediately caught fire, and everything was destroyed in the building. We 
notified Mr. Mullican, the agent, on the next morning, and told him we 
would like to commence cleaning up and get ready to rebuild as soon as 
possible. He came up and looked over it, satisfied himself that it was a 
complete loss, and told us to go ahead; that the company would settle 
with us; that it would be all right to go ahead and clean up and get 
ready to rebuild. I told him how it occurred. We had no insurance on 
the building. Heavy sleet and ice caused the roof to fall. The stove 
was not turned over. I could not say what caused the fire. The goods 
were destroyed by fire. The roof, which was solid tin, fell in, and the 
goods, I would say, were fairly well protected by this roof covering; very 
little damage if there had been no fire. Value of stock was $15,000. We 
went ahead to clear up the place and rebuild. About three weeks after 
the fire, an insurance adjuster, Mr. Wallace, came to see me. He told 
us he came to investigate the loss. I took him down, showed him the 
place, and told him how the fire occurred. He asked for the policies, 
and we gave them to him.” 

Cross-Examination by Mr. Clarkson. 

“My house is about 200 yards from the store. We have no street 
tights. I was at home. The bookkeeper called me ovér the phone and told 
me he heard the roof crack. I immediately ran to the store, and when I 
got there the roof was in, and the fire had started. Our store faces about 
north and south. It is 75 feet long and 35 feet wide. No pillars in the 
middle. It was a truss roof. When the roof fell in like that, the outside 
fell down. The wall on the east side broke about 2 or 3 feet from the 
front at the top, angled down until about 3 or 4 feet from the ground, 
and then ran back to about 10 feet from the back, where about 8 to 10 
feet of the wall was left standing. On the west side the wall broke off 
near the front, and angled down to the ground, nearer the front than the 
center. At the southwest corner we had an office about 15 feet square that 
held the wall and roof up. The break started at the top, about the office 
partition, and went right down. About 15 feet of the wall was ‘eft stand- 
ing. We have shelves on both sides of our store, back to the office on the 
west side, and the full length on the east sitle, except for a 4x8 door. We 
had shelves on the back end. I approached the front of the building from 
the west side, and went around to the office, as soon as I got there, to look 
for the boys, and found them back there. The goods were scattered over 
the ground a very little. When the roof came in at the top, it spread out, 
and practically all of the goods were covered up by it. Two men were in 
the store at the time it fell. One telephoned me from the office. ; 
The stove was about the middle of the store; stove pipe went to a flue 
which went from the girders, up through the roof. The pipe and the bricks 
composing the flue had all fallen in over the stove.” 

J. R. Goudelock thus testified for the plaintiff : 

Direct Examination by Mr. Hamilton. 
“IT was working for Keistler Company, at Great Falls, on January 
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26th. The roof fell in, part of it, and a fire immediately afterwards de- 
stroyed our stock of goods. Mr. Roddy was with me. Seven inches of 
sleet on the roof caused it to fall in. The stove was not turned over. It 
fell near the center. I was in the buiiding at the time. It kinder came 
down and sheltered the whole stock of goods, and the fire immediately 
afterwards destroyed it. The falling of the building didn’t damage it at all. 
I used the telephone in the office before it fell. Don’t know what caused 
the fire. I was present when the adjuster came about three weeks 
later. ‘ 
Cross-Examination by Mr. Clarkson. 

“IT was in the office at the southwest corner of the building. When the 
roof crashed, I went out the window. It happened about 8:30 at night. 
I was in the office at the time I phoned Mr. Keistler, and I could see the 
stock back there then. It didn’t fa:l any more after I got out of the office 
at all. 

“Court: Did you stay in there until after the roof was down? A. 
Yes, sir; stayed in there until after the roof was down. It was pretty 
dark. I could see the stove and the stock from the back end. The roof 
fell on the counter in the center, and one of the side walls fell on the 
ground. One wall was standing when the fire occurred, and the fire burn- 
ing it caused it to fall loose. On the side where the wall had failen the 
goods were down, and the roof on top of them, sheltering them.” 

Redirect Examination. 

‘The store was lighted with electric lights. Stove was not turned over. 
The fire had not started when I phoned Mr. Keistler. That was the first 
thing I did. There was a little space of time between the falling in of the 
roof and the fire. I noticed the fire while I was going out of the building.” 

[2] The burden rested upon the defendant to prove the allegations of 
its answer. In the case of Cope:and v, Western Assurance Co., 43 S. C. 
29, 20 S. E. 755, the court uses this language: 

“1. That where the defendant claims that the plaintiff has not a right 
of recovery on the policy of insurance, by reason of the fact that. he failed 
to comply with the requirements of the policy, such objection must be set 
up in his answer to the comp.aint. 2. That where the defendant sets yp a 
defense in his answer that the plaintiff is barred of his right of recovery 
on the policy of insurance, by reason of his failure to perform certain 
things therein required to be done on his part, it is not incumbent on thg 
plaintiff to introauce testimony showing such performances by him, and, 
consequently, a failure to introduce such testimony does not entitle the 
defendant to an order of nonsuit. 3. That where the defendant sets up 
such defense in his answer, and the facts brought out during the introduc- 
tion of plaintiff's testimony in chief show that there has not been perform- 
ance by the plaintiff of such requirements of the policy, still the defendant 
would not be entitled to an order of nonsuit, because such order would de- 
prive the plaintiff of his right to show waiver or estoppel on the part of 
the defendant to make such objection.” 

The defendant alleged in its answer that the stove used for heating the 
building was overturned. It was incumbent on it to prove that allegation, 
yet no witness testified to such fact, while, on the contrary, A. N. Keistler 
and J. R. Goudelock both testified that the stove was not turned over. The 
store was lighted with electricity, and the stove-pipe went to a flue which 
went to the girders up through the roof. It is far more probab‘e that the 
fire was caused by an electric wire, or from the flue, than from the stove. 
In any event, it is unreasonable to suppose that the falling of the bricks 
from the flue and the stovepipe caused the fire to be scattered from the 
stove, as it was not overturned by the fall of the débris. There were per- 
sons in the store at the time the roof caved in, yet no witness testified that 
he saw any fire from the stove communicated to the goods. 

The testimony as to when the fire first commenced to burn is purely 
circumstantial. It may have been burning for a considerable length of time 
before it broke out or was discovered. As the testimony in regard to the 
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cause of the fire was conflicting the issue raiséd by the pleadings was prop- 
erly submitted to the jury. 

[3] A case should be submitted to the jury, not only when the testi- 
mony is conflicting, but likewise where the interences from it are in doubt. 
When the defendant failed to show its allegation that “as a result of the 
falling roof the stove was turned over,” it could not successfully contend 
that a verdict should have been directed in its favor. These exceptions are 
overruled. 

The exceptions in the second group are as follows: 

(5) “Because his honor, the presiding judge, erred in refusing to 
charge defendant's second request to charge, to wit: ‘I charge you that 
the question of waiver is not involved in this case’—the error being that it 
contains a sound proposition of law applicable to the case, and 1s not a 
charge on the facts.” 

(9) “Because his honor, the presiding judge, erred in charging the 
jury as follows, to wit: ‘There is such a thing known as waiver, gent.emen, 
and whether or not they waived that condition (fall of building) in the 
policy is a question which you are going to have to now determine,’ and 
‘it is for you to say in this case, gentlemen, as to whether there was any 
waiver, or whether or not the insurance company did give up its rights to 
insist on this clause in the policy, which voided the policy when the build- 
ing fell’—the error being that the doctrine of waiver cannot be made appli- 
cable to this case, a collapsed building being an excepted risk under pro- 
visions of the pouicy, and all facts upon which the alleged waiver was based 
having occurred after the fall of the building and after the insurance had 
ceased.” 3 

In discussing these exceptions the defendant’s attorney says: 

“The point, which includes exceptions 5 and 9, raises the question as to 
whether or not the contract of insurance, having ceased and determined 
before the fire which destroyed the goods formerly insured by the contract, 
could by acts of waiver after the fire and after the goods had been de- 
stroyed be revived and made a living, vital contract at the time of the fire. 
To state the proposition is to deny it. Yet at the trial nlaintiff-respondent 
contended that the ‘fallen building clause’ had been waived by acts of the 
defendant-appellant’s agents after the fire, and the trial court, accepting 
this view of the case, charged the jury that the clause could be waived in 
this case, and that it was for them to say whether or not it had been 
waived. This charge is the basis of the ninth exception.” 

The defendant's attorney erroneously assumes that the contract of in- 
surance had ceased and determined before the fire occurred which destroyed 
the goods. That was the main issue in the case. 

These exceptions are overruled. 

The exceptions in the third group are as follows: 

(1) “Because his honor erred in refusing to allow the witness Keistler 
to answer the following question, on the ground that it was incompetent : 
‘If the premium had been offered you, would you have accepted it ?—the 
evidence being competent, relevant, and material on the issue as to whether 
or not, it was necessary for the defendant company to make a tender of the 
return premium in order to stand upon its rights as fixed in the contract 
of insurance; it being claimed on the trial of the case that the company 
had waived its rights under the policy by a retention of the return premium, 
and the evidence of plaintiff showing that a tender had been attempted.” 

(3) “Because his honor, the presiding judge, erred in refusing to 
grant defendant’s motion for a direction of a verdict, on the ground that 
the clear and only inference that can be drawn from the testimony is that 
there was no waiver on the part of the company; the error being that there 
was a total failure of evidence of any expense or trouble to which the 
plaintiff was put by the defendant inconsistent with the idea that the 
amount of the insurance would not be paid, and that any inference of 
waiver on the part of the de fendant which might have been drawn by its 
failure to tender the return premium was conclusively rebutted by the 
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action of plaintiff's representative in failing to accept or refuse a proffered 
tender from a representative of defendant who he knew had come a long 
distance for that purpose, in leaving said representative’s presence without 
having indicated his preference, and by the fact that defendant admittedly 
denied liability and attempted to make a tender.” 

(7) “Because his honor, the presiding judge, erred in refusing to 
charge defendants’ fifth request to charge to wit: ‘The court charges you 
that there is no evidence of any waiver on the part of the defendant of its 
right to insist upon the terms of the policy, and that the retention of the 
premium by the defendant in this case would be no evidence of a waiver 
on its part to insist upon the terms of the policy—the error being that it 
contains a sound proposition of law applicable to the case, and is not a 
charge on the facts.” 

What has already been said shows that these exceptions cannot be 
sustained, 

Affirmed. 

Watts, J., concurs. 

FrAsEr, J. I concur in the result with the Chief Justice. I think there 
was.evidence sufficient to carry the case to the jury. 

[4] The distinction between an accepted risk to be defeated by condi- 
tions set forth in the policy and an excepted risk is clear, and it is logical 
to hold that it takes a new contract to cover an excepted risk. By way of 
illustration: A. has a plantation on which there are 10 buildings. All are 
covered by a policy of insurance, but the policy provides that, in case A. 
shall store certain inflammable materials in any of the houses, then the 
insurance on that building shall instantly cease. That is an assumed risk, 
wnich will be void upon a condition subsequent. B, has a plantation upon 
which there are 10 buildings; 9 of them are covered by a policy of insurance 
Building No. 10 is excluded from the policy. It is entirely logical to hold 
that it takes a new contract to include insurance on B.’s No. 10, but not 
on A.’s No. 10. I do not see the application of excluded insurance to this 
case. The appellant unquestionably accepted insurance on the property 
destroyed in this case. The insurance was to cease upon the condition sub- 
sequent, to wit, the falling of the house in which the property was stored. 
The avoidance of the policy on account of the happening of a condition 
subsequent may be waived, and it does not require a new contract. 

In Kingman v. Ins. Co., 54 S. C. 603, 32 S. E. 763, we find: 

“Waiver of a forfeiture does not rest upon a new contract upon con- 
sideration.” 

In Norris v. Ins. Co., 57 S.C. 358, 35 S. E. 572, it was provided that 
the insurance would cease if foreclosure proceedings were commenced. 
Foreclosure proceedings were commenced, and then the fire occurred. The 
agent of the company knew that foreclosure proceedings had been com- 
menced, and made no objection. The jury’ found for the insured, and a 
judgment on the verdict was sustained. There is no difference in principle 
This case was reaffirmed in Powell v, Ins. Co., 97 S. C. 375, 81 S. E. 654, 
where goods stored in one building were removed to another with the 
knowledge and without objection by the agent. Several authorities are cited 
in the Powell Case that need not be repeated here. 

It seems to me that this case is an accepted risk, with a condition sub- 
sequent, that is subject to waiver, and not an excepted risk. 

CoruraNn, J. (written as majority opinion, but becoming dissenting 
opinion by action of the judges). Action upon an insurance policy for 
$2,500 upon plaintiff’s stock of goods contained in a one-story brick build- 
ing at Great Falls, S. C. The policy was issued December 21, 1921, insur- 
ing the plaintiff against “all direct loss or damage by fire.” The stock of 
goods was totally destroyed by fire on January 26, 1921. 

The fire occurred under the following circumstances: On the day 
named above, during a heavy snow and sleet storm, seven inches of snow 
and sleet accumulated upon the roof of the store building. About 8:30 
p. m. the roof collapsed from the weight of the snow and sleet. Practi- 
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cally the entire wall on one side of the building gave way, precipitating 
the shelving and goods on that side out upon the ground. A few minutes 
after the collapse of the rdof the fire broke out and totally destroyed the 
building and stock of goods. 

The insurance company denied liability under the policy for the dam- 
ages resulting from the fire under the above circumstances, and defended 
under a provision in the policy which reads as follows: 

“If a building or any material part thereof fall, except as a result of 
fire, all insurance by this policy on such building or its contents shall imme- 
diately cease.” 

The plaintiff countered with the contention that the company had 
waived, by its conduct after the fire, the immunity claimed by it under the 
foregoing provision. 

It appears beyond controversy, from the evidence submitted upon the 
part of the plaintiff, that the fire originated after the collapse of the roof, 
which could not therefore have occurred as a result of the fire. It is 
entire y immaterial to inquire whether the collapse of the roof caused the 
fire or not; under the provision in the policy quoted above, the collapse of 
the roof eo instante terminated the insurance on the stock of goods; and 
if the fire originated after the collapse, whether as a result of it or not, the 
provision meets a condition, a risk, not covered by the policy, and protects 
the company from liability. See the authorities cited in the argument of 
the appellant’s attorney, which are clear and full to the point. This, how- 
ever, is not conclusive of the rights of the insured, for the question of 
waiver by the company of the foregoing provision remains to be considered. 
It is contended by the plaintiff that there was sufficient testimony upon this 
issue to require its submission to the jury. 

The evidence of waiver claimed by the plaintiff consisted of the follow- 
ing facts: 

Quoting from the respondent’s argument : 

“The morning after the fire Mr. Mullican the local agent of the com- 
pany) was sent for and was told of the caving in of the roof and of all 
the circumstances of the fire. He looked over the destroyed property, sat- 
isfied himself that the loss was total, and told Mr. Keistler to go ahead; 
that the company would settle; that it would be all right to go ahead and 
clean up and get ready to rebuild. Mr. Keistler acted upon the advice of 
Mr. Mullican. Mr. Mullican was the regular agent of defendant. He 
made policies, signed them, delivered them, and collected the premiums.” 

Again quoting from the same source, and referring to the conduct of 
the adjuster of the company: 

“About three weeks after the fire Mr. Wallace, the adjuster for the 
defendant company, called to see Mr. Keistler. He said he had come to 
investigate the loss. He was shown the premises and told how the fire 
occurred. He asked for the policies, and for a statement of assets. A 
statement was furnished by the bookkeeper, who got it up from the books, 
and the adjuster took the statement. This statement was gotten up and 
delivered to Mr. Wallace while Mr. Mullican was coming from the bank 
to Mr. Keistler’s warehouse. After Mr. Wallace had secured the statement 
which included the purchases and sales up to the time of the fire he called 
attention to a certain clause in the policy which he said would probably 
interfere with collecting the insurance, and that he would have to have a 
nonwaiver. Mr. Wallace suggested that Mr. Mullican be sent for after 
nonwaiver had been mentioned. He wanted Mr. Keistler to talk over with 
Mr. Mullican the matter of signing nonwaiver. The statement was made 
up while Mr. Mullican was on the way. The signing of the nonwaiver 
was the last thing done. It took 10 or 15 minutes to make the statement. 
The nonwaiver was signed after Mr. Mullican came. He was one of the 
witnesses to it.” 

A further ground of waiver claimed by the plaintiff was the alleged 
failure of the company to tender a return of the premium, or a proportion- 
ate part of it, after the fire. Upon this point the plaintiff’s representative 
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testified that, 4 or 5 weeks after the visit of the adjuster referred to above, 
he came again to Great Falls, called him over the phone, and asked him to 
come to the bank; that he went to the bank, and that he and the adjuster 
went back into the directors’ room; that the adjuster said he had been sent 
there to tender the unearned part of the premium, “but i ina kind of smiling 
way, he said, ‘I don’t believe you are going to take it’”; that he did not 
tender the money, and that the witness did not tell him whether he would 
take it or not. Upon cross-examination of this witness he was asked by 
the defendant’s counsel: “If the premium had been offered you you would 
not have accepted it?” Upon objection by plaintiff’ s counsel, as a hypothe- 
tical question, the answer was excluded. Error is assigned in this ruling. 

At the close of all of the evidence the defendant moved for a directed 
verdict upon the grounds below stated, which, repeated in the exceptions, 
present the issues of law to be determined : 

(1) That the fire did not occur until after the collapse of the roof, and 
that the quoted provision protected the company from liability under the 
policy. 

(2) That the acts of waiver upon which the plaintiff relies sania 
after the fire, and that, the contract of insurance having ceased and deter- 
mined before the fire, such acts could not revive and make it a vital con- 
tract at the time of the fire. 

(3) That the acts relied upon by the plaintiff as evidence of waiver 
do not in law amount to such evidence. 

As to the first point: 

This had been adverted to above, and, as indicated, should be sustained 
unless there was sufficient evidence of a waiver of the provision in question 
to require a submission of that issue to the jury. 

As to the second point: 

The precise question involved is this: May an insurance policy which 
by its terms does not cover a particular loss be extended by the conduct of 
the insurer after the loss, upon the principle of waiver or estoppel, to 
cover such loss? It will be noted that the provision in the policy quoted 
above contains an express limitation of the insurer’s liability, excluding it in 
case of loss by fire after the collapse of the building; at the time of the 
fire, therefore, which occurred after the collapse, there was no contract of 
insurance covering that loss. It is apparent, therefore, that, if the conduct 
of the insurer after the fire may upon the principle of waiver or estoppel 
be held to have fixed liability upon the insurer for this particular loss, it 
must be, not upon the principle of a waiver of a forfeiture, but by the crea- 
tion of a contract liability which did not theretofore exist. In insurance 
cases a forfeiture of the insured’s right to indemnity presupposes the exist- 
ence at one time of that right; and a waiver by the insurer of its right to 
claim the forfeiture leaves the insured’s contract right to indemnity unim- 
pared and enforceable. In other words, every case of waiver presupposes a 
ground of forfeiture, and every forfeiture presupposes an existing contract 
right. It seems clear, therefore, that, there being primarily no contract 
right, the insured cannot be waived into an obligation which it did not 
assume in the contract, but expressly and specifically declined to assume. 
This marks the distinction between the two classes of cases: If by the 
contract the insured assumed a stated risk primarily, and provided for a 
forfeiture upon the happening of certain conditions, its right to claim such 
forfeiture may be waived; but, where it expressly and specifically declined 
to assume such risk, it cannot by its conduct be held to have waived itself 
into making a contract which had not been entered into. 

All of the many cases in this state in which the principle of waiver has 
been applied may be explained by the recognition of this distinction. They 
are, without exception, so far as we have observed, cases of a primary 
assumption of the stated risk, the forfeiture of which was claimed by the 
insurer, and a waiver of that forfeiture claimed by the insured. 

“There can be no waiver where the insured by the act loses his insurable 
interest, or where he never had an insurable interest. After the termination 
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of the contract of insurance there can be no waiver of any of the provisions 
thereof.” 26 C. J. 279. 

This court has declared in the case of McBryde v. Ins. Co., 55 S. C. 
589, 33 S. E. 729, 74 Am. St. Rep. 769: 

“In that case [Joyce v. S. C. Mutual*Ins. Co.] the plaintiff failed to pay 
the assessment ordered on the day of December, 1896, and on the 27th 
of January, 1897; she was notified on the 27th of February, 1897, that her 
policy was suspended for failure to pay the said assessments; the property 
was destroyed by fire on the 13th of March, 1897, and she did not forward 
the money to pay the assessments until after the fire. The nineteenth by- 
law was as follows: ‘All assessments must be paid within thirty days after 
written notice is mailed. If not paid, the policy shall be suspended, and be 
liable to assessment until the policy is properly canceled. Suspended policies 
may be reinstated without extra cost by the assured paying back assessment, 
provided the property be in the same condition as when suspended.’ In that 
case the active energy of the policy had ceased to exist by the operation of 
law, in pursuance of the express language of the contract, and the destruc- 
tion of the property by fire made it impossible for the plaintiff to be 
reinstated to membership, in so far as that property was concerned. All 
the testimony as to waiver related to facts occurring after the property had 
been destroyed. Under these circumstances there was no foundation upon 
which waiver could be predicated.” 

In McCoy v. Northwestern Ass’n, 92 Wis. 577, 66 N. W. 697, 47 
L. R. A. 681, the certificate provided against liability in case of death by 
suicide. It was held that it could not be broadened out by the application 
of the law of waiver or estoppel so as to cover a case of death by suicide 
which was excluded from the certificate by its terms. The court said: 

“What is insisted upon is not really the waiver of a forfeiture, or an 
equitable estoppel against insisting upon a condition of the policy, the viola- 
tion of which would otherwise work a forfeiture. It is a misuse of the 
term to so speak of the loss of benefits under the certificate in question. 
What is here sought is not to prevent a forfeiture, but to make a new 
contract; to radically change the terms of the certificate so as to cover 
death by suicide, when by its terms that is expressly excluded from the 
contract. We do not understand that the doctrine of estoppel or waiver 
goes that far. After a loss accrues an insurance company may, by its 
conduct, waive a forfeiture; or by some act before such loss it may induce 
the insured to do or not to do some act contrary to the stipulations of the 
policy, and thereby be estopped from setting up such violation as a for- 
feiture; but such conduct, though in conflict with the terms of the contract 
of insurance and with the knowledge of the insured, and relied upon by him, 
will not have the effect to broaden out such contract so as to cover addi- 
tional objects of insurance or causes of loss. To illustrate the principle 
here laid down, a policy of insurance against loss by fire cannot have in- 
grafted upon or added to it, by way of estoppel or waiver, provisions for 
insurance against loss by any other cause; and no more can a policy of 
life insurance, expressly limited to payment of a sum of money in the 
event of death from causes other than suicide or self-destruction, be broad- 
ened out by the application of the law of waiver or estoppel so as to cover 
the cause excluded under the contract. While a forfeiture of benefits con- 
tracted for may be waived, the doctrine of waiver or estoppel cannot be 
successfully invoked to create a liability for benefits not contracted for 
at all.” 

In Ruddock v. Ins. Co., 209 Mich. 638, 177 N. W. 242, it is said: 

“The cases where the doctrine of waiver, or estoppel, has been applied 
have largely been cases where the insurance companies have relied ona for- 
feiture of the contract, upon breaches of the warranties and conditions to 
work such forfeitures; and in many such cases this court and other courts 
of last resort have held that if the companies have led the other party, 
to his prejudice, to his expense, to understand that such forfeiture, such 
breaches of warranties and conditions would not be insisted upon, then 
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the companies would be estopped from asserting such defenses. But here 
the defendant makes no claim of forfeiture of the contract; on the contrary, 
it is insisting upon the contract itself, and insisting that by its terms it did 
not insure the deceased when engaged in military services in time of war. 
To apply the doctrine of estoppel and waiver here would make this contract 
of insurance cover a loss it never covered by its terms, to create a liability 
not created by the contract and never assumed by the defendant under the 
terms of the policy. In other words, by invoking the doctrine of estoppel 
and waiver it is sought to bring into existence a contract not made by the 
parties, to create a liability contrary to the express provisions of the contract 
the parties did make.” 

In Wisecup v. Ins. Co., 186 Mo. App. 310, 172 S. W. 73, the policy 
provided that it should be void in case the insured was not the sole and un- 
conditional owner of the property. The property at the date of the policy 
and at the time of the fire belonged to the wife of the insured. The in- 
sured sought to prove a waiver. The court held: 

“The question arises as to whether the husband had any insurable 
interest in this property of his wife. If he had not, the policy of insurance 
is void as against public policy, and the question of waiver, by reason of 
the agent's knowledge of the title being in the wife, cuts no figure. The 
defendant company could not be held to a contract on the principle of 
waiver which it could not make in the first instance.” 


In Lyford v. Ins. Co., 99 Me. 273, 58 Atl. 916, the insured had con- 
veyed the property in violation of the terms of the policy. The court held 
(quoting from the official syllabus) : 

“In such case all questions of breaches of conditions in the policy and 
all questions of waivers of such breaches after the destruction of the prop- 
erty, are immaterial, because the policy itself was terminated and no new 
contract was made to be a basis for such questions.” 

In Draper v. Fire Ass'n, 190 N. Y. 12, 82 N. E. 755, the policy pro- 
vided that the insured should not be held liable for a loss resulting from 
an open fre built by the insured within 50 feet of the insured building. 
The fire resulted from such cause. The court held that this provision 
was not a condition the breach of which would work a forfeiture, but 
that it was an exception from the risk assumed by the company, and that 
the question of waiver could not therefore arise. The court said: 

“The provision cited from the policy in this case, however, is not a 
condition the breach of which works any forfeiture. It is simply an ex- 
ception from the risk insured against. In other words, the policy does 
not cover a loss arising from any of the causes specified in the by-law; 
but nevertheless it remains in full force and effect until the subject-matter 
of the insurance is destroyed. During the burning of this bonfire, had the 
plaintiffs’ barn caught fire from any other couse, even from another bon- 
fire more than 50 feet distant from the building, the plaintiffs would have 
been entitled to their insurance. Matson v. Farm Buildings Ins. Co., 73 
N. Y. 310, 29 Am. Rep. 149. To recover in this case, it was therefore 
necessary for the plaintiffs to establish, not that the defendant waived the 
breach of a condition of the po‘icy, but that in some way the obligation 
of the defendant was so extended as to include loss from a bonfire sit- 
uated within fifty feet of the insured buildings. There is no pretense that 
any oral contract between the parties included such a loss; and hence 
there can be no right to a reformation of the policy.” 

The case at bar presents the same insuperable obstacle to the plain- 
tiff’s recovery. The provision in the policy did not contain the elements 
of a forfeiture, but created an excepted risk, and there could be no lia- 
bility upon the insurer, after the fire had destroyed the goods, in the ab- 
sence of a new contract upon a valuable consideration by which the com- 
pany agreed to assume a loss against which it had not contracted, a possi- 
bility that is inconceivable. 

As to the third point: 
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In view of our conclusion as to the second point, it becomes unneces- 
sary to consider this. 

The judgment of this court is that the judgment of the circuit court 
be reversed, and that the case be remanded to that court with instructions 
to direct a verdict for the defendant under rule 27 (90 S. E. xii). 

Weston, A. A, J., concurs. 

CorHran, J, (dissenting to opinion of majority). The opinion of the 
writer which now appears as a dissenting opinion, was intended originally 
as the opinion of the court, but, owing to the nonconcurrence therein of 
the Chief Justice and Justices Watts and Fraser it has become a dissenting 
opinion, and the necessity arose for the pre paration of a new opinion de- 
claring the judgment of the majority of the court. Accordingly the Chief 
Justice has prepared such an opinion. Some matters in that opinion appear 
to me to require attention, which I shall give in this as an addendum to 
my former opinion. 

The leading opinion declares that the motion of the defendant for a 
directed verdict should not have been sustained, for the reason that the 
evidence was in such conflict upon two material issues in the case as to 
require submission to the jury. These issues are declared to be: 

(1) At what time (that is, before or after the collapse of the roof) 
did the fire originate ? 

(2) What was the cause of the fire; was it caused by the collapse of 
the roof or by some other cause? 

I concede that, if there was any evidence at all tending to show that 
the fire originated before the roof collapsed, the motion for a directed ver- 
dict was properly overruled. But, as I read the evidence, it not only pre- 
sents nothing to show that the fire originated before the roof collapsed, 
but is overwhelming to the effect that it originated after. 

Counsel for the plaintiff state in their preliminary statement of the 
facts: 

“While the roof was caving in one of the clerks telephoned Mr. Keist- 
ler, who had gone to his home. The clerk used the telephone in the store. 
The center of the roof rested on the center of the floor. Then the fire 
broke out and destroyed the entire building and stock of goods.” 

There is not a line in their argument which contravenes or even sug- 
gests a doubt as to the theory that the collapse preceded the fire. This 
admission of counsel is thoroughly justified by the evidence. 

Mr. Keistler, the manager of the company (plaintiff), was not in the 
store at the time of the collapse. He testified that he was at home; that 
two of his men were in the store at the time the roof fell; that one of 
them telephoned him (evidently, that the roof had collapsed, not that the 
store was on fire). 

J. R. Goudelock, an employee of the plaintiff, testified : 

That he was at work in the office when the roof collapsed. “The roof 
fell in, part of it, and a fire immediately afterwards destroyed our stock 
of goods.” “It fell near the center. It kind o’ came down and sheltered 
the whole stock, and the fire immediately afterwards destroyed it.” “Our 
wall was standing when the fire occurred.” “The store did not catch fire 
until after the roof fell in.” ‘The fire had not started when I phoned Mr. 
Keistler. That was the first thing I did. There was a little space of time 
between the falling in of the roof and the fire.” 

The presiding judge charged the jury: 

“There is no dispute over the fact that the top of the building collapsed 
and fell in just before the fire broke out.” 

To which counsel for the plaintiff did not demur. So that by admissions 
of counsel for the plaintiff, by the evidence in the case, and by the charge 
of the presiding judge it indisputably appears that the collapse of the roof 
preceded the fire. I cannot understand how, in the face of this showing, 
it can be declared that whether the fire occurred before or after the collapse 
was an issue to be submitted to the jury. 

It is next declared in the leading opinion that— 
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“As the testimony in regard to the cause of the fire was conflicting, 
the issue raised by the pleadings was properiy submitted to the jury.” 

I find absolutely no contradiction in the evidence as to the origin and 
cause of the fire. There is not a suggestion in the respondent’s argument 
that it was caused in any other way than by the collapse of the roof. There 
is not a suggestion in the evidence to that effect. The witness Goudelock 
testified that there was fire in the stove before the roof fell in. Keistler 
testified that— 

“The stove was about the middle of the store; stove pipe went up to 
a flue, which went from the girders up through the roof. The pipe and 
bricks composing the flue had all fallen in over the stove.” 

It does not appear that the storehouse had a ceiling to it; evidently the 
pipe from the stove led straight up to a brick flue resting on the girders; 
that when the collapse occurred the entire structure of pipe and brick flue 
fell over the stove, leaving nothing between the pipe opening in the stove, 
which had fire in it, and the encompassing débris of the fallen roof. In 
view of these facts there is no room for the conjecture that the fire may 
have been caused by defective electric wiring or from the flue. 

The affirmance of the judgment appears to be placed upon the narrow 
ground that the defendant alleged that the stove was overturned and the 
evidence showed that it was not; that the defendant, having alleged that 
as the cause of the fire, was obliged to prove it. In other words, if the 
evidence showed that the fire was caused by the tumbling down of the pipe 
and brick flue, exposing the débris to the fire in the stove, the defendant 
was not entitled to the inference of law consequent upon that condition, 
because it had failed to allege the exact particulars. I do not think that 
that position can be maintained. Besides, it is a matter of absolutely no 
consequence how the fire was caused—whether by the collapse of the roof, 
the overturning of the stove, the fall of the pipe and flue, a defect in the 
flue or in the electric wiring—if it appears that the fire originated after 
the roof collapsed, as to which, as I have endeavored to show, there cannot 
be a doubt. The clause in the contract, which was but the exercise of a 
contractual right of the parties, explicitly provides that: 

“If a building or any material part thereof fall, except as a result of 
fire, all insurance by this policy on such building or the contents shall 
immediately cease.” 

If the fire was caused by the collapse of the roof, then necessarily the 
collapse preceded the fire, as cause precedes effect. It therefore occurred 
after the collapse, and brings the case squarely within the provision of the 
policy. If it was caused by some other agency, after the collapse, the 
provision in the policy clearly exonerates the defendant. 

Of course, as I have already conceded, if it originated before the 
collapse, the provision will not apply. The unbroken line of authorities, 
so far as I have investigated, sustains this proposition: If the building, 
or any material part of it, should fall before any fire broke out and caused 
damage to the property insured, the insured would not be liab'e. Nelson v. 
Ins. Co., 181 N. Y. 472, 74 N. E. 421; Assurance Co. v. Mohlman, 83 Fed. 
811, 28 C. C. A. 157, 40 L. R. A. 561; Ins. Co. v. Crunk, 91 Tenn. 376, 23 
S. W. 140; 4 Joyce, Ins., § 2583; 32 L. R. A. (N. S.) 604, note. 

Weston, A. A. J., concurs. 

———__ - oo 
WHALEY vy. GUARDIAN FIRE INS. CO. (No. 11172.) 
(Supreme Court of South Carolina. April 3, 1923.) 
117 Southeastern Reporter, 209. 

1. INSURANCE--EVIDENCE OF WAIVER OF CUMULATIVE IN- 
SURANCE CLAUSE AFTER LOSS OCCURRED HELD SUFFI- 
CIENT TO SUPPORT DENIAL OF DIRECTED VERDICT. 
Evidence that after loss occurred insurer’s local agent asked for the 

policy and a statement of loss, and insured delivered both to him, and in- 

surer retained the return premiums for about 40 days after the agent had 
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knowledge that additional insurance had been procured, /teld sufficient evi- 

dence of a waiver of a clause providing that the policy shall be void if in- 

sured procures additional insurance on the property covered thereby, to 
justify a refusal to direct a verdict for insurer. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

2. INSURANCE—GENERAL RULE AS TO WAIVER OF FORFEI- 
TURE BY INSURED. 

Generally, where insurer, with knowledge of any act on the part of in- 
sured working a forfeiture, enters into negotiations with him, recognizing 
the continued validity of the policy, and thus induces insured to incur ex- 
penses or trouble under the belief that his loss will be paid, the forfeiture 
is waived. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

3. INSURANCE—RETENTION OF UNEARNED PREMIUMS EVI- 
DENCE OF INTENTION TO WAIVE FORFEITURE. 

Where an insurance company has a right to cancel a policy, but fails 
to cancel it and return the unearned premiums, either before or after the 
fire, the jury may consider that as evidence of intention to waive the for- 
feiture. 

(For other cases, see Insurance, Dec. Dig. § 668[15].)_ 

4. INSURANCE—CONDUCT OF LOCAL AGENT ADMISSIBLE ON 
QUESTION OF WAIVER. 

In view of Civ. Code 1922, §§ 2711, 2712, the statements and conduct 
of a local agent held admissible against insurer on the issue of waiver. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

5. INSURANCE — CLAUSE RELATING TO TIME OF PAYMENT 
AFTER PROOF OF LOSS HELD NOT TO AFFECT QUESTION 
OF WAIVER BY RETAINING PREMIUMS. 

A policy provision, providing that damages should be payable 60 days 
after proof of loss, held not to exempt the insurer during the 60-day period ' 
from the presumption of waiver of forfeiture arising from retention of 
premium. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

6. INSURANCE—BASIS OF DOCTRINE OF WAIVER STATED. 
Waiver is predicable on any acts or conduct of insurer, after knowl- 

edge of a breach, either before or after the loss, tending to show recogni- 

tion of the validity of the policy, and an intent to relinquish the right to 
avoid it for the known breach. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

Cothran, J., dissenting. 

Appeal from Common Pleas Circuit Court of Orangeburg County; N. 
G. Evans, Special Judge. 

Action by William M. Whaley against the Guardian Fire Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

J. Stokes Salley, of Orangeburg, M. M. Mann, of St. Matthews, and 
Fowles & Bailey, of Columbia, for appellant. . 

Raysor, Moss & Lide and Wolfe & Berry, all of Orangeburg, for re- 
spondent. 

Marion, J. On January 22, 1921, the defendant appellant, through its 
local agent, C. R. James, issued a policy of fire insurance for $2,000 to 
continue in force for one year, on the dwelling and household goods of the 
plaintiff. The policy, which was in the usual standard form, contained 
a clause providing that it was to “be void if the insured now has or shall 
hereafter make or procure any other contract of insurance, whether valid 
or not, on property covered in whole or in part by this policy.” On or 
about May 12, 1921, the insured applied for and secured an additional 
policy for $2,000 on the same property in another company. The prop- 
erty was destroyed by fire June 8, 1921. Plaintiff recovered in an action 
upon the defendant’s policy, which was contested by defendant upon the 
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ground that the contract had been avoided or forfeited by the insured’s 
action in subsequently taking out additional insurance. The appeal raises 
the one question of whether the special presiding judge, Hon. N. G. Evans, 
committed error of law in refusing defendant’s motion for a directed 
verdict upon the ground that there was no evidence of waiver by defend- 
ant of the undisputed breach of the additional insurance clause of the 
policy. 

[1] The testimony of C. R. James, a witness for the defendant, 
tended to establish that he was the local agent of the defendant company; 
that on the morning after the fire he learned of the other insurance for 
the first time; that he and Mr. Loryea, agent for the other insurance com- 
pany, then went to where the house was burned; that he talked with 
Whaley there; that shortly after the fire he told Whaley to bring his policy 
and leave it in witness’ office; that about a week after the fire he re- 
quested Whaley, the insured, to furnish him with a statement or “inven- 
tory of his losses”; that Whaley did so; that this document was accepted 
and kept by him; and that at the time of these occurances no nonwaiver 
agreement had been signed. The testimony of J. E. Wallace, a witness 
for the defendant, tended to establish that he was the insurance adjuster 
to whom the loss was referred by the company; that in about a week or 
10 days he went to St. Matthews, and accompanied by Mr. James, his 
local agent, and the other agent, went to see Whaley, the insured; that 
he then reported to thé company; that he went back a second time, about 
44 days after the fire, tendered the insured the return premium, and told 
him the company denied liability. We think it fairly inferable from this 
evidence that after knowledge of the alleged forfeiture there was (1) a 
request for the policy and for what might be deemed proofs of loss from 
the insured; (2) the furnishing of information as to the loss by insured; 
and (3) the retention of the “inventory” furnished and of the so-called 
“return premium” for a period of about 40 days after knowledge of the 
breach. 

[2] A Well-established general principle, recognized and applied by 
this court in numerous decisions, is thus stated in 14 R. C. L. p. 1197, 
$ 376; 

“It is the general rule that when an insurer, with knowledge of any 
act on the part of the insured which works a forfeiture, enters into 
negotiations with him which recognize the continued validity of the policy, 
and thus induces him to incur expense or trouble under the belief that 
his loss will be paid, the forfeiture is waived. This rule is most fre- 
quently applied to a request for proofs of loss from the insured after 
knowledge of the forfeiture,” etc. 

See Curnow v. Insurance Co., 46 S. C. 79, 24 S. E. 74; Norris v. 
Insurance Co., 57 S. C. 358, 35 S. E. 572; Kingman vy. Insurance Co. 54 
S. C. 599, 32 S. E. 762; Montgomery v. Insurance Co., 55 S. C. 6, 32 
S. E. 723: Cobb v. Insurance Co., 78 S. C. 396, 58 S. E. 1099; McMillan 
& Son v. Insurance Co., 78 S. C. 444, 58 S. E. 1020, 1135. 

In the case of Kingman v. Insurance Co., supra, the court quotes with 
approval the following from the case of Titus v. Insurance Co., 81 N. Y. 
410: 

“It may be asserted broadly that if in any negotiation or transaction 
with the assured, after knowledge of the forfeiture, it [the insurer] 
recognizes the continued validity of the policy, or does acts based thereon, 
or requires the assured by virtue thereof to do some act, or incur some 
trouble or expense, the forfeiture is as matter of law waived; and it is 
now settled in this court after some difference of opinion that such waiver 
need not be based upon any new agreement, or an estoppel.” 

[3] It is also well settled in this state that: 

“When an insurance company has a right to cancel a policy, and fails 
to cancel it and return the unearned premium, either before or after the 
fire, the jury may consider that as evidence of intention to waive the for- 
feiture.” Norris v. Insurance Co., 57 S. C. 358, 35 S. E. 572; Powell 
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vy. Insurance Co., 97 S. C. 3, 5, 81 S. E. 654; Scott v. Insurance Co., 
102 S. C. 115, 126, 86 S. E. 484; Spence v. Insurance Co, 104 S. G 
403, 89 S. E. 319; Porter v. Insurance Co., 107 S. C. 393, 93 S. E. 141. 

[4] Upon the issue of waiver the statements and conduct of the local 
agent were admissible in evidence against the company. Sections 2711, 
2712, Civil Code 1912; Powell v. Insurance Co., supra; Hankinson v. In- 
surance Co., 80 S. C. 392, 61 S. E. 905; Norris v. Insurance Co., supra. 

[5] Unless some valid reason exists for not applying, or for limiting 
the application of, the foregoing principles to the case at bar, it would 
seem entirely clear that Judge Evans’ ruling was correct. The contention 
of appellant’s counsel, as we understand it, is that such reason may be 
found in the clause of the policy providing that “the amount of loss or 
damage for which this company shall be liable shall be payable 60 days 
after proof of loss is received,’ etc. It is argued that, “construing the 
paper handed Mr. James, the agent, to be proofs of loss, . . . then 
the company had 60 days thereafter to decide whether or not it would 
waive the breach of the poticy and pay the claim, or declare the contract 
forfeited by the breach”; that the 60 days should be allowed the insurer 
as a reasonable time in which to decide, and that the conduct of the 
insurance company, and especially its nonaction in failing to return the 
premium, during that time should not be construed as a waiver of its 
rights. We are unable to perceive the logical connection between this 60- 
day stipulation as to time of payment of a loss and the doctrine of waiver. 
The obvious intent of that stipulation is merely to impose a limitation 
upon the insured’s right of action upon the policy, postponing the maturity 
of the insurer’s obligation and the accrual of the insured’s right of action 
until after the lapse of the 60-day period specified. How the force and 
effect of a “nonwaiver agreement,” exempting the insurer from the 
operation of the law of waiver for a period of 60 days, can be read into 
or reasonably attributed to this stipulation has not been pointed out, and, 
as we think, is not susceptible of demonstration. 

[6] Waiver is predicable upon any acts or conduct of the insurer, 
after knowledge of a breach, either before or after loss, tending to show 
recognition of the validity of the policy and an intent to relinguish the 
right to avoid it for the known breach. Kingman v. Insurance Co., supra; 
Norris v. Insurance Co., supra; Powell v. Insurance Co., supra. When 
even an express nonwaiver agreement is construed strictly against the 
insurer (Cobb & Seal v. Insurance Co., 78 S. C. 397, 58 S. E. 1099), 
certainly the effect of such an agreement is not to be extended by im- 
plication to a provision of the contract expressly referring to an entirely 
different matter. 

The exception is overruled, and the judgment of the circuit court 
is affirmed. 

Gary, C. J., and Watts and Fraser, JJ., concur. 

Cornran, J. (dissenting). The uncontradicted evidence in this case 
presents a claim which does not at all accord with my conception of jus- 
tice, and the leading opinion discloses a misconception of the law of 
waiver as I interpret it. This, with the greatest deference and respect 
for the judgment of the majority of the court, I shall endeavor to 
demonstrate, 

The plaintiff owned a house, with furniture, upon which he desired 
to procure insurance. He applied to the agent of the defendant com- 
pany for it, and they agreed in writing upon an insurance valuation of 
the building at $3,000, whereupon the policy in question was issued, 
$1,700 upon the house and $300 upon the furniture. This was in Jan- 
uary, 1921. Later the plaintiff made application to the same agent for 
additional insurance, but was told that the property had already been 
insured for as much as it would carry. Defendant, notwithstanding this 
refusal, to procure more insurance, the plaintiff applied to Mr. Symmes, 
an attorney, stating to him that there was no insurance upon the property. 
Mr. Symmes, who did not write insurance, referred him to Mr. Loryea, 
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agent for the Continental Insurance Company, to whom he immediately 
applied, and, declaring to him also that there was no insurance upon 
his property, procured a policy for $2,000, $1,500 on the house and $500 
on the furniture. So that he then had $3,200 of insurance upon property, 
the valuation of which, for the purpose of insurance, he had by agree- 
ment with the first agent fixed at $3,000. The second policy was issued 
on May 12, 1921; the fire occurred on June 8th. 

The defendant refused payment of the loss, and this action followed; 
the defendant resisting payment on the ground that the plaintiff had 
violated the provision in the policy against additional insurance without 
its consent. The plaintiff does not attack the validity of the provision 
in the contract: 

“This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void if the insured now has or shall 
hereafter make or procure any other contract of insurance, whether valid 
or not, on property covered in whole or in part by this policy.” 

It is not only a valid matter of contract between the parties, who 
are legally entitled and obligated to insist upon and be bound by it, it 
is an exceedingly important element in the contract. As Mr. Joyce says 
in his work on the Law of Insurance (2d Ed.) vol. 4, p. 4104: 

“The object of this provision is to prevent the moral hazard from 
being increased without the’ knowledge of the insurer who has assumed 
the risk. Though the insured may in all cases have an interest in the 
preservation of the property, yet it is certainly true that the motive for 
its preservation would not be as strong if several policies existed upon 
the property amounting to a sum in excess of the actual value of the 
same. In such cases the insured might not be as watchful and carefui 
of the acts of others as he would if the property were not as fully pre- 
tected. And not only is such a provision a protection against the gross 
carelessness of the insured in respect to his own acts and the acts of 
others, but it also tends to prevent any motive existing for the fraudulent 
destruction of the property by the insured. The condition is a reasonable 
and valid one, and will be enforced by the courts.” 

In Northern Assur. Co. v. Association, 183 U. S. 308, 22 Sup Ct. 
133, 46 L. Ed. .213, it is said: 

“Overinsurance by concurrent policies on the same property tends to 
cause carelessness and fraud, and hence a clause in the policies rendering 
them void in case other insurance had been or should be made upon the 
property and not consented to in writing by the company is customary 
and reasonable.” 

The plaintiff, conceding the reasonableness and validity of this con- 
dition in the policy, contends that there was sufficient evidence of a waiver 
of the forfeiture produced by his admitted breach of this condition, to 
require a submission of the issue to the jury, and that consequently the 
presiding judge was not in error in refusing the defendant’s motion for a 
directed verdict. Upon this issue the plaintiff necessarily assumes the 
burden of proof. He is admittedly in flagrant default of his contractural 
engagements, in a matter reasonable, valid, and essential to the protec- 
tion of the legal rights of the defendant, and expressly, by the terms 
of his contract, made the ground of nonliability. The measure of his 
duty in excusing that default is thus expressed by high authority: 

In Thompson y. Insurance Co., 104 U. S. 252, 26 L. Ed. 765, the 
court said: 

“Courts do not favor forfeitures, but they cannot avoid enforcing them 
when the party by whose default they are incurred cannot show some 
good and stable ground in the conduct of the other party, on which to 
base a reasonable excuse for the default.” 

The right which an insurance company has, by contract and in rea- 
son, to deny its liability in the event that the insured, in violation of his 
engagement should procure additional insurance without its consent, is 
constantly referred to as the right to enforce a forfeiture, and the odium 
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which naturally attaches to that offensive right or claim is visited to such 
an extent upon this perfectly legal and reasonable element of a valid 
contract, unjustly in my estimation, that it has been often held that the 
courts will seize upon almost any circumstance tending to establish a waiver 
of the forfeiture to relieve the default. 

I cannot see that such a stipulation is different from any other in a 
legal contract, or should be treated with disdain. One who is thus in 
default is entitled to no liberality or laxity in the interpretation of the 
conduct of the other party to the contract, which tends to relieve him 
of the consequences of the default. It is but reasonable to require of 
him clear and unambiguous evidence, tending at least to show that the 
other party, in the face of an unquestioned exculpatory circumstance, 
intended voluntarily to relinquish his known rights to its benefit. In 
the case of Hays v. Telegraph Co., 70 S. C. 16, 48 S. E. 608, 67 L. R. A. 
481, 106 Am. St. Rep. 731, 3 Ann. Cas. 424, the court held that a stipula- 
tion in a telegraph contract, requiring the presentation of a claim within 
a certain time, may be waived by the acts of an agent investigating the 
claim upon its merits. The same doctrine is announced in Kelly v. Rail- 
road Co., 84 S. C. 249, 66 S. E. 198, 137 Am. St. Rep. 842, citing the 
Hays Case. But in the latter the distinction between stipulations affecting 
the form of a claim, or the time within which it is to be presented, and 
stipulations affecting the consideration, exemption from liability and con- 
ditions of liability, is clearly pointed out. The court says: 

“These things, the consideration, the exemption from liability, and tne 
conditions of liability, form the very basis of the contract, and are of its 
substance, and it is not reasonable to suppose known rights as to them 
will be lightly relinquished.” 

The plaintiff offered no evidence on his part to establish this replica- 
tion to the defendant’s defense; he depends entirely upon evidence adduced 
from the defendant’s witnesses; and, resorting to that evidence, he must 
take it as he finds it. 

The circumstances relied upon as evidence of a waiver on the part 
of the insurance company of the forfeiture all occurred after the fire and 
are: (1) That the local agent of the insurance company requested the 
plaintiff to leave the insurance policy at his office, which he did; (2) 
that the local agent of the insurance company requested the plaintiff to 
make up and furnish to him a list of the furniture destroyed by fire, which 
he did; (3) that the insurance company retained the premium which had 
been paid for about 40 days after the agent had knowledge that additional 
insurance had been procured in violation of the condition. 

The citations and quotations contained in the leading opinion are 
sufficient authority for this proposition. 

Before an insurance company can be held to have waived a for- 
feiture provided for in the contract, it must appear: (a) That it had 
knowledge of the act of the insured which worked a forfeiture; (b) 
that it entered into negotiations with the insured which recognized the 
continued validity of the policy; or (c) that the insured was induced 
by such negotiations, of the character stated, to incur expense or trouble 
under the belief that his loss would be paid, the forfeiture waived. 

In Norris v. Insurance Co., 57 S. C. 358, 35 S. E. 572, the following 
harge was approved by the court: 

“When an insurance company, with knowledge of the forfeiture of 
a policy, sends an agent to adjust the loss, or does any other act which 
recognizes the validity of the policy,. it is evidence which the jury may 
consider in determining whether there was intention on the part of the 
company to waive forfeiture.” 

In the extract from the case of Titus v. Insurance Co., 81 N. Y. 410, 
vhich is quoted in the case of Kingman v. Insurance Co., 54 S. C. 599, 
32 S. E. 762, and which is also quoted in the leading opinion in the case 
it bar, this statement occurs: 

3 . . If, in any negotiations or transactions with the assured, 
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after knowledge of the forfeiture, it [the insurer] recognizes the con- 
tinued validity of the policy, or does acts based thereon [that is, I inter- 
polate, upon such recognition], or requires the assured by virtue thereof 
to do some act or incur some trouble or expense, the forfeiture is as 
matter of law waived.” 

The opinion in the Kingman Case, 54 S. C. 599, 32 S. E. 762, states 
the law exactly as I interpret it: 

“Waiver does involve the assent of the insurer, since it is ‘the inten- 
tional re.inquishment of a known right’; but this intent to relinquish the 
right to avoid a policy for breach of condition may be evidenced by acts 
or conduct of the insurer, after knowledge of a breach, recognizing the 


policy as a valid existing contract, 
deny intent to relinquish its right by 
breach as puts the insured to trouble 


or the insurer may be estopped to 
such conduct after knowledge of the 
and expense on the reasonable belief 


that the insurer regards the policy as valid.” 

In Montgomery v. Insurance Co., 55 S. C. 1, 32 S. E. 723, the court 
evidently did not intend to change the rule laid down in the Kingman 
Case, for its cites that case with approval, and adds: 

“The question at last is: Has the insurer at any time relinquished the 
right to deny liability for the cause of removal after knowledge, or has 
it by its conduct recognized the policy as not invalid on such ground, 
and thereby subjected the insured to expense or inconvenience, in the 
reasonable belief that such removal was consented to or acquiesced in by 


7” 


the insurer‘ 


In Cobb v. Insurance Co., 78 S. C. 388, 58 S. E. 1099, the court 
reaffirms the doctrine of the Kingman and Montgomery Cases in these 
words: 

“But trouble taken by Cobb, plaintiff's manager, at the instance of Nor- 
ris, defendant’s local agent, with the acquiescence of its adjuster, in pro- 
curing signatures to the statement of the value of stock, with reasonable 
belief that the defendant regarded the policy as valid, . . . would 
ordinarily be some evidence of waiver.” 

The rule is very clearly stated in the case of Queen Ins, Co. v. Pat- 
terson Drug Co., 73 Fla. 665 74 South, 807 L. R. A. 1917D, 1091, quoting 
from Antes v. Assurance Co., 84 Iowa, 355, 51 N. W. 7: 

“Where the company, with full knowledge of the facts out of which 
the forfeiture of the policy arose, by its acts recognized the policy as a 
valid and subsisting contract, and induced the plaintiff to act in that 
belief, and to incur trouble and expense, such action would be a waiver 
of the condition under which the forfeiture arose.” 

“In order to constitute a waiver by the insurer of a provision 
policy, there must be some affirmative act on its part, such as to 
insured to rest on a well founded belief that strict performance of the 
condition claimed to be waived will not be insisted upon, and mere neglect 
to insist upon a forfeiture is of itself insufficient.” Russell v. Insurance 
Co., 128 Iowa, 575, 105. N. W. 112, 25 L. R. A. (N. S.) 20. 

It essential to the waiver of a forfeiture of a policy of life 
insurance that there be a recognition of its validity, after a knowledge 
of the forfeiture, by an agent who is not denied by the policy the power 
to do it.” Lamb v. Insurance Co., 22 App. Div. 552, 48 N. Y. Supp. 123. 

“Waiver is essentially a matter of intention, and to establish it there 
must be some deeclaration or act, from which, the insured might rea- 
sonably infer that the insurer did not mean to insist upon a right which 
because of a change of position induced thereby that would be inequitable 
to enforce.” Shay v. Association, 28 Pa. Super, Ct. 527. 

In New York L, Ins. Co. v, Eggleston, 96 U. S. 572, 24 L. Ed. 841, it 
is said: 

“Any agreement, declaration, or course of action, on the part of an 
insurance company, which leads a party insured honestly to believe that 
by conforming thereto a forfeiture of his policy will not be incurred, 


of the 
induce 


1S 
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followed by due conformity on his part, will and ought to estop the com- 
pany from insisting upon the forfeiture, though it might be claimed under 
the express letter of the contract.” 

Applying the principles thus announced by this and other courts with 
absolute unanimity to the circumstances above detailed, relied upon by 
the plaintiff as evidence of an intention on the part of the company to 
waive the admitted infraction of the contract by him, and bearing in 
mind that the plaintiff is seeking support for his replication, in the evi- 
dence for the defendant, not in his own, and that he must take that evi- 
dence with its concomitant explanations and limitations: 

As to the first circumstance, the request that the policy be left at the 
local agent’s office: The agent of the insurance company testified that 
on the day after the fire he sent for the plaintiff, and when he came to the 
office asked him why he had not informed him of the additional insurance. 
“I told him that I didn’t know what the company was going to do about 
it.” Does that indicate that the agent in his negotiations “recognized 
the continued validity of the policy,” or left Whaley “under the belief that 
his loss would be paid, the forfeiture waived’? 

Thereafter, at what time does not clearly appear, the agent told Whaley 
to bring the policy to his office, which he did. Nothing happened in the 
meantime to alter the agent’s mental attitude as to the company’s disposi- 
tion of the claim; nothing which could be distorted into a recognition of 
the continued validity of the policy, or the creation of a belief on Whaley’s 
part that the loss would be paid, and the forfeiture waived. Surely, the 
agent had the right to a deposit and inspection of the policy, without com- 
mitting the company to a waiver of the forfeiture. 

As to the second circumstance, the request for a list of the furniture 
destroyed: The agent, after having testified that as a general rule a 
request for an inventory was made, stated that the agent of the other 
company had requested the inventory, and that Whaley had made three or 
four of them and distributed them around; he being furnished with one 
which he retained in his office for the information of their adjuster when 
he came to adjust the loss. The plaintiff. must take this testimony as it is. 

But, assuming that the defendant’s agent requested the inventory, and 
that it was furnished by Whaley, what does that amount to, in the 
absence of the essential elements of continued recognition of the validity 
of the policy, and the creation of a belief that the loss would be paid? 
In the same section of RR. C. L. from which an extract is made in the 
leading opinion, there is this statement: 

“The mere fact that proofs are permitted to be made . . . is 
not a waiver of a forfeiture, . . . where the insurer, though requir- 
ing the insured to make proofs, informs him that his claim is disputed.” 

And it would seem, in view of the necessity for its appearing that 
there was a continued recognition of the validity of the policy, and the 
creation of a belief that the loss would be paid, that the expression of a 
doubt as to what disposition the company would make of the claim, would 
be equally fatal to the waiver. How can it be contended that the com- 
pany must be held to have intended to waive the forfeiture, to have recog- 
nized the continued validity of the policy by reason of the act of the 
agent when that act is accompanied by a distinct disavowal of such recog- 
nition? It need not be a denial of the claim, so long as there is no recog- 
= of its validity. And further in the same section of R. C. L. it is 
said: 

“There are decisions to the effect that estoppel against resisting an 
action to recover under an insurance policy does not arise from a request 
to make proof of loss and to furnish vouchers. The action of the insured 
in making such proofs is said to be referable to his contract, and the neces- 
sity of complying with it; and the request to him to make the pre- 
liminary proofs cannot be enlarged beyond its natural import, and con- 
verted in‘o an engagement to waive any defense to which the insurer 
is otherwise entitled”—citing Wheaton v. Insurance Co., 76 Cal. 415, 18 
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Pac. 758, 9 Am. St. Rep. 216; Everett v. Insurance Co., 121 Ga. 228, 
48 S. E. 918, 104 Am. St. Rep. 99; Insurance Co. v. Miller, 120 Pa. 504, 
14 Atl. 385, 6 Am. St. Rep. 726. 

The plaintiff did not go upon the stand; he did not testify to any act 
of the agent tending to show a recognition of the continued validity of 
the policy; he did not testify to his belief that the forfeiture would be 
waived. How could he, when the agent told him he did not know what 
course the company would take? In the absence of his statement as to 
what his belief was, can it be inferred from the statement of the agent 
that the plaintiff would have entertained the belief that his policy was 
going to be paid? Is it possible to conclude that anything that the agent 
did amounted to a recognition of the policy as a valid existing contract, 
or left Whaley under a reasonable belief that the company regarded the 
policy as valid, when the agent sent for him, reprimanded him about the 
additional insurance, and told him that he did not know what the com- 
pany was going to do about it? In Cobb v. Insurance Co., 78 S. C. 388, 
58 S. E. 1099, the court holds that: 

“The mere expression of hope or confidence by the agent after the 
fire, that the insurance would be paid, is no evidence of waiver”—citing 
Young v. Insurance Co., 68 S. C, 391, 47 S. E. 681 and Joyce v. Insurance 
Co., 34'S: C.. 374, 32'S. E..46. 

If the expression of hope or confidence that the insurance would 
be paid is not an indication of recognition of the continuing validity of 
the contract, and therefore not evidence of waiver, how can the expres- 
sion of a doubt have a greater effect? It will be observed in this case 
that, although the policy was delivered to the agent and the inventory 
furnished to him, there was not thereafter the suggestion of negotiations 
between him and the plaintiff looking to an adjustment of the loss. In 
Young v: Insurance Co., 68 S. C. 387, 47 S. E. 681, it is said: 

“It is hardly necessary to say that waiver cannot be implied from 
the act of the local agent in giving notice to the adjuster or the coming 
of the adjuster to Clinton to investigate the loss.” 

lf not, how can it be said that the gathering together of the docu- 
ments connected with the claim, the policy and inventory, upon which 
alone the adjuster was to determine whether to pay the loss or not, be so 
considered? In Joyce v. Insurance Co., 54 S. C. 371, 32 S. E. 446, it 
was held: 

“It was suggested that the president of the company, by his letter 
to her dated April 22, 1897, had stated her claim would be paid, and 
thereby there was a waiver of the right to regard her policy as vitiated 
by her own act of failing to pay the assessments before the loss by fire. 
It is quite true such a letter was written, but it was followed by one some 
time afterwards denying all liability. There was no proof that any change 
in the condition of plaintiff had been the result of the first letter of the 
president.” 

Could there be a clearer case of the “light relinquishment” of a com- 
plete defense to the plaintiff's claim than the evidence here presents? Is 
there a single fact in the case which even tends to show that the agent 
recognized the policy as a continued validity, or was calculated to en- 
gender the belief in the plaintiff that the company did not intend to insist 
upon the breach? Ordinarily the man who is in admitted default assumes 
the burden of showing by clear evidence that his default is excused by 
the conduct of the other party. Here it seems that the defaulting party 
is the favored one in the law, and by the flimsiest kind of evidence the 
party sinned against is held to have assumed an attitude of prejudice to 
his conceded right. 

I have little patience for this species of comminuted fracture, which 
requires the splints of a jury’s verdict to supply the plaintiff with the 
means of locomotion. I maintain that, after the agent sent for the plain- 
tiff, reprimanded him for taking out additional insurance, and distinctly 
declined to recognize the validity of the policy, by telling him that he 
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did not know what the company was going to do about it, it is impossible 
to conceive the essential condition of a recognition of the continued validity 
of the policy, from the request that the policy be left in his office or that 
an inventory be furnished—matters that he had the right to call for, 
entirely consistent with a disposition to stand upon legal rights, and there- 
fore not indicative of a purpose to waive them. 

“No implication of a waiver of the terms of a [policy of insurance] 
can arise from acts which may be construed as a compliance with such 
terms.” Parker v. Knights, 70 Neb. 268, 97 N. W. 281. 

The fact that an insurance company, after notice that additional insur- 
ance had been taken in another company without its consent, contrary to 
the policy, requested the holder to write out and present his claim, is no 
waiver of the condition against such additional ‘insurance against its con- 
sent. Phoenix Ins. Co. v. Stevenson, 78 Ky. 150. 

“An oral direction by the insurance agent to assured, after a fire, the 
agent knowing of the fire, and that assured had additional insurance, to 
prepare proofs of loss, does not waive the provisions in the policy as to 
“ane insurance.” Frankfurter v. Ins. Co., 10 Misc. Rep. 157, 31 N. Y. 
Supp. ov. 

“Where . . . the company claims as overinsurance, the fact that 
the assured is required to furnish, at some expense to himself, an estimate 
of his loss, and the value of the house destroyed, in accordance with the 
terms of the policy, will not amount to a waiver of the breach of war- 
ranty.” Boyd v. Ins. Co., 90 Tenn. 212, 16 S. W. 470, 25 Am. St. Rep. 676. 

To the same effect is Bonneville v. Assur. Co., 68 Wis. 298, 32 N. 
W. 34. 

As to the third circumstance, retaining and not returning the premium 
which had been paid: It appears that under the terms of the policy the 
company was allowed 60 days after the submission of proofs of loss 
within which to act upon the circumstances of the fire and declare its 
election to pay the loss or to decline it. As a matter of fact no proofs of 
loss were ever furnished; only an inventory, without valuations, of the 
furniture claimed to have been destroyed. But, considering that as a 
compliance with the requirements, within the time allowed to the company 
to exercise its election the amount of the premium was tendered to the 
plaintiff about 40 days after the inventory was furnished. 


In view of the burden, cast by the law upon the plaintiff, to show by 
some affirmative, not negative, act on the part of the company that it 
deliberately recognized the continued validity of the policy, I think that 
the circumstance that the company tendered a return of the premium, 
within the time it was allowed by the contract to exercise its election, is 
an outstanding fact repelling any possible inference of its intention to 
waive a perfectly valid defense, by a failure earlier to return the premium. 
If retaining the premium 40 days is evidence of a waiver, why not 30, or 
20, or 10, or 1? 

But, aside from this suggestion, I think that the authorities everywhere, 
and particularly in this state, recognizing the distinction between waiver 
and estoppel, sustain the proposition, that, when the breach of a con- 
dition is not discovered until after the loss, no act on the part of the 
insurance company can constitute a waiver of the breach of the contract, 
short of actual payment of the loss, or a new contract upon a new consid- 
eration. Of course, if after the loss the insurance company acquires 
knowledge of the breach, and does an act recognizing the continued validity 
of the policy, in consequence of which the insured, acting upon a reason- 
able belief that the breach will not be insisted upon, subjects himself to 
trouble or incurs expense, so that it would be inequitable to permit the 
insurance company to resume its claim to immunity, the insurance company 
will be estopped from doing so. It is equally true that, if the insurance 
company, before the loss, asquires knowledge of the breach, and takes 
no steps to exercise its right to cancel the policy and return the premium, 
but allows the insured to continue under the impression that his policy is 
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good, thus preventing him from protecting himself in other insurance, in 
the event of a loss the insurance company will be held either to have 
waived its right to insist upon the breach or to be estopped from doing so. 
In the case of Pearlstine v. Insurance Co., 70 S. C. 75, 49 S. E. 4, 
the precise question arose and was decided. The insurance company de- 
fended upon the ground that the plaintiff was not the unconditional and 
sole owner of the property insured; that that fact, constituting a breach 
of a condition in the policy, was not discovered until after the loss. The 
plaintiff countered by contending that the company, after knowledge of 
the breach, and after the fire, failed to return the premium, and thereby 
waived the breach. The court said in reference to this contention: 


“The defendant next submits there was error in refusing to charge 
that a failure to return the premium after the fire does not amount to a 
waiver of any of the conditions of the policy. Good faith would seem 
to require the insurer to cancel the policy and return the unearned pre- 
mium, if before the fire, while the policy was current, it had notice that 
the insured had so violated the policy that under its terms he would 
recover nothing in case of loss. In such case the insurer would allow 
the insured to hold the policy and rely upon its provisions, while at the 
same time it retained the consideration for the unexpired term, knowing 
the policy to be valueless. For this reason, the retention before the fire 
of the unearned premium for the unexpired term, with notice that the 
policy had become void under its terms, may be held evidence of waiver. 
It is held in Schroeder v. Insurance Co., 51 S. C. 180, 28 S. E. 371, that 
if an insurance company actually received the premium after the fire, know- 
ing that other insurance had been taken, in violation of the policy, this 
would be evidence of its election to waive the violation. Where, however, 
the premium is paid, and in consideration of it the company contem- 
poraneously issues its policy, which is a contract to insure on certain 
conditions therein mentioned, and the insured violates those conditions in 
a material particular without the knowledge of the insurer, in case of loss 
the insurer is not bound to return the considerations of the policy before 
standing upon its terms. The consideration has been paid, not for an 
absolute promise, but for a promise of the insurer to hold itself liable 
for loss on certain conditions. The company does not fail in its promise 
by insisting on its conditions; not having broken its contract, it has a right 
to retain the consideration. The insured has received all he contracted 
and paid for, conditional insurance, and he has no right to demand a re- 
turn of the price paid from the insurer on pain of liability for uncondi- 
tional insurance. After the loss occurs as to the property destroyed, the 
policy is no longer current, but has become matured by reason of the 
fire, and no question of good faith is involved in retaining the premium, 
because the rights of the parties are then fixed. Upon these considerations 
rest Norris v, Insurance Co., 55 S. C. 450, 33 S. E. 566, and Young v. 
Insurance Co., 68 S. C. 387.” 

This case has not been overruled, or even modified, so far as I am 
advised; on the contrary, it has been cited with approval in Powell v. 
Insurance Co., 97 S. C. 375, 81 S. E. 654; Etheredge v. Insurance Co., 102 
S. C. 313, 86 S. E. 687, and several others upon a different point. In Young 
v. Insurance Co., 68 S. C. 387, 47 S. E. 681, it is said: 

“Tt has been held in Norris v. Insurance Company, 55 S. C. 450, 
33 S. E. 566, that retention of the premium after the fire was no evidence 
of waiver.” 

In McBryde v. Insurance Co., 55 S. C. 589, 33 S. E. 729, 74 Am. St. 
Rep. 769, the court said: 

“All the testimony as to waiver related to facts occurring after the 
property had been destroyed. Under these circumstances there was no 
foundation upon which waiver could be predicated.” 

In a note to 25 L, R. A. (N. S.) 1, it is said: 

“It is manifest that the situation of the parties is different, where 
the insurer acquires knowledge after loss of a breach of the policy occur- 
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ring before loss, than it is where notice reaches him before loss. Aside 
from the requirements in respect to proofs of loss, the contract has ful- 
filled its purpose when the event which it provides against has happened. 
The rights of the parties are then fixed. There is no possibility that the 
insured can be misled to his harm by silence or nonaction of the company 
as to any breach of the policy which occurred before loss. The company, 
of course, may pay if it wishes; but if it fails to let the insured know 
what it intends to do, the latter cannot be injured, for, after loss, it is 
too late for him to get other insurance. Therefore it would seem to be 
the logical result of this situation, not only that mere silence or nonaction 
on the part of the company will not affect its rights, but that any direct 
act in the nature of waiver, any promise to pay, after knowledge of the 
breach, must be based on a good consideration, or else the elements of a 
technical estoppel must be present; that is, the company, by its conduct, 
must have put the insurer to some disadvantage, or caused him some ex- 
pense, before it can be made liable. This in itself would be consideration 
enough to support an implied promise to pay. The cases appear to be 
harmonious in holding that where notice of breach of the policy before 
loss has not reached the insurer until after loss, mere silence or nonaction 
will not operate to bind the latter.” 

The evidence strongly tends to show, if the testimony of the agent 
be believed, that the plaintiff knew that the consent of the defendant to 
additional insurance was necessary. His misrepresentation to the attorney, 
and to the agent of the company from whom he obtained the second 
policy, that there was no other insurance upon the property, is confirmatory 
also of this knowledge. 

Another consideration leads me to a conclusion contrary to that an- 
nounced in the leading opinion: The provision in the policy relating to 
additional insurance is as follows: 

“This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void if the insured now has or shall here- 
after make or procure any other contract of insurance,” etc. 

The Supreme Court of the United States has held in the case of Assur- 
ance Co. v. Building Ass’n, 183 U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 
213, that: 

“Provisions contained in fire insurance polices, that such a policy shall 
be void and of no effect if other insurance is placed on the property in other 
companies without the knowledge and consent of the insuring company, are 
usual and reasonable. . . . It is reasonable and competent for the 
parties to agree that such knowledge and consent shall be manifested in 
writing, either by indorsement upon the policy, or by other writing.” 

Is it not a remarkable proposition to entirely ignore such reasonable 
condition, and to cast it into the discard, upon evidence of the parol conduct 
of a local agent? Of course the company is at liberty to waive that 
condition as well as any other in the policy; but what is the solemn agree- 
ment of the parties worth, if it can be superseded by the conduct or act 
of a local agent, not even in writing? 

It is held by this court in the second appeal of the Pearlstine Case, 
74 S. C. 246, 54 S. E. 372, not entirely in accord with the case of Assur- 
ance Co. v. Building Association, 183 U. S. 308, 22 Sup. Ct. 133, 46 
L. Ed. 213, which is specifically referred to, that where an agent, at the time 
of issuing the policy, has knowledge of the invalidating circumstances, 
his knowledge is imputed to the company, notwithstanding the provision 
for indorsing the company’s consent on the policy. But I venture to say 
that no case can be found applying the same rule to a case where the 
knowledge of the agent has been acquired after the loss. 
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FEAGIN v. ROYAL INS. CO. (No. 11126.) 
(Supreme Court of South Carolina. Feb. 7, 1923.) 
115 Southeastern Reporter, 808. 

1, INSURANCE — LOAN BROKER HELD NOT INSURER'S 
AGENT, AS RESPECTS WAIVER OF PROVISION AGAINST 
ADDITIONAL INSURANCE. 

Where loan broker, who was assisting plaintiff to get a loan on his 
house, went with plaintiff to secure insurance, the fact that the insurance 
company in writing the insurance acted upon such broker’s estimate of the 
value of the house, did not make the broker the agent of the insurance com- 
pany, and hence notice to him of additional insurance would not affect the 
question whether the policy provision against additional insurance was 
waived. 

(For other cases, see Insurance, Dec. Dig. § 378[2].) 

2. INSURANCE—STATUTE AS TO PERSON INSPECTING RISK 
BEING COMPANY'S AGENT LIMITED. 

Civ. Code 1912, § 2712, declaring agent of a foreign insurance company 
a person who inspects a risk, has no application, except when the person 
making the inspection was then acting for the company. 

(For other cases, see Insurance, Dec. Dig. § 73.) 

3. INSURANCE—NO RELIEF AGAINST FORFEITURE FOR AD- 
DITIONAL INSURANCE BECAUSE OF STATEMENT OF IN- 
TENTION TO INSURER’S AGENT. 

That before a policy was taken out insured told insurer’s agent that he 
“intended” to take out additional insurance, would not relieve from forfei- 
ture for taking out unauthorized additional insurance. 

(For other cases, see Insurance, Dec. Dig. § 389[6].) 

Appeal from Common Pleas Circuit Court of Aiken County; J. W. De 
Vore, Judge. 

Action by J. J Feagin against the Royal Insurance Company Judg- 
ment for defendant, and plaintiff appeals. Affirmed. 

John F. Williams, of Aiken, for appellant. 

Hendersons, of Aiken, for respondent. 


CorHran, J. Action upon a policy of fire insurance, issued March 18, 
1918, insuring the dwelling house of the plaintiff for three years in the 
sum of $600. The house was destroyed by fire on February 24, 1921; and, 
the defendant having refused payment, this action was instituted for $600, 
with interest from April 24, 1921. 

The defense of the defendant was based unon the alleged fact that on 
August 8, 1920, the plaintiff, in violation of the provisions of the policy, 
procured other and additional insurance upon the property, in the sum of 
$1,500 (plus $2,000, as the evidence shows), with the Abbeville-Greenwood 
Mutual Insurance Company. 

The case was tried before Hon, J. W. De Vore and a jury, at a term 
not stated in the record, and at the close of all of the evidence the circuit 
judge, upon motion of the defendant, directed a verdict in its favor, upon 
the ground that the forfeiture of the policy, by reason of the additional 
insurance, was established by the undisputed testimony, and that there was 
no evidence in the case tending to show a waiver of the condition of for- 
feiture on the part of the defendant. From the judgment for the defendant 
upon the directed verdict, the plaintiff has appealed to this court upon 
exceptions that fairly raise the point in the case, the error assigned in 
directing the verdict. 

The plaintiff does not attack the validity of the condition in the policy: 

“This insurance policy, unless otherwise by agreement entered hereon 
or added hereto, shall be void if the insured now has or shall hereafter 
make or procure, any other contract of insurance, whether valid or not, on 
the property covered in whole or in part by this policy.” 
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Nor does he deny the fact alleged by the defendant, that, after this 
policy was issued in March, 1918, in August, 1920, he procured additional 
insurance to the extent of $2,000 in the Abbeville-Greenwood Company. 

His contention is that, before the first policy was issued, he notified 
the agent of the defendant company that he intended to take out additional 
insurance on account of certain improvements he intended to make upon the 
house; and that after he had done so he showed the policy for the addi- 
tional insurance to the defendant’s agent. He therefore claims that the 
defendant has waived the forfeiture based upon the alleged breach of the 
condition relied upon. 

The vital question in the case is whether the evidence tended to show 
that one G. A. Briggs, who inspected the property and received the notice 
above referred to, was in fact the agent of the insurance company. This 
necessitates a review of the evidence bearing upon this issue. 

It appears that the plaintiff owned 81 acres of land in Aiken county, 
upon which the dwelling house in question was located. He wished to 
negotiate a loan of $500, with the property as security. He applied, through 
Briggs, to one Garlington, an attorney in Augusta to assist him in the 
matter. Garlington told him that he had $400 of a client’s money which 
was available. Garlington at that time had a phone conversation with the 
agents of the defendant company, it may be assumed in reference to insur- 
ance upon the house which was to be mortgaged. The plaintiff testified 
that he heard Garlington tell the insurance agents that he would have one 
G, A. Briggs inspect the property. Thereafter Briggs did inspect it and 
reported favorably to Garlington upon its value as security for the pro- 
posed loan. The plaintiff testified that when Briggs was at his house, he 
(Briggs) said, while they were looking over the house, “There was no use 
to estimate the value of it.” Briggs went with plaintiff to the insurance 
office, and the agents acted upon representations made by Briggs and the 
plaintiff regarding the value of the house in issuing the policy. Both 
Briggs and Garlington testified that the connection which Briggs had with 
the matter was solely that of broker; that plaintiff had applied to Briggs 
for the loan and that he was assisting the plaintiff in negotiating the loan 
through Garlington; that riggs inspected the property solely for the 
purpose of fixing the value in connection with the loan. 

[1] There is an absolute failure on the part of the plaintiff to show 
that Briggs, who inspected the property for Garlington, inspected it with 
insurance in view, or that at any time, in connection with the matter, was 
acting as an agent of the insurance company. The testimony of the plaintiff 
that Briggs had said that there was no use to estimate the value of the 
house indicates that he was satisfied with the value of the land as security 
for $400, and had no idea of estimating the value of the house for insur- 
ance. The fact that the insurance company may have acted upon Briggs’ 
estimate of the value of the house when he and the plaintiff went to secure 
the insurance, Briggs as the time co-operating with the plaintiff, certainly 
could not constitute Briggs the agent ofthe insurance company, relating 
back to the time of the inspection for another purpose, so as to bind the 
company by notice given to Briggs at that time or subsequently. 

[2, 3] Section 2712, vol. 1, Code of Laws A. D. 1912, has no applica- 
tion except when the person making the inspection was at the time acting 
for the insurance company. Even if Briggs was the agent of the company 
at the time of the inspection and was told by the plaintiff that he intended 
to take out additional insurance, that would not have relieved the forfeiture. 
McCarty v. Ins. Co., 81 S. C. 152,62 S.E.1. ° 

The judgment of this court is that the judgment of the circuit court 
be affirmed. 

Watt, Fraser and Marion, JJ., concur. 

Gary, C. J., did not sit. 
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BANKHEAD v. INSURANCE CO. OF NORTH AMERICA, PHILA- 
DELPHIA. (No. 11203.) 
(Supreme Court of South Carolina. April 30, 1923.) 
117 Southeastern Reporter, 355. 

2. INSURANCE—WHETHER AGENT HAD KNOWLEDGE THAT 
HOUSE WAS COVERED BY OTHER INSURANCE, AND 
WHETHER THAT CONSTITUTED A WAIVER, HELD FOR 
JURY. 

Whether agent accepted premiums with knowledge that the house was 
covered by other insurance in violation of the policy, and whether that con- 
stituted a waiver, held for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from Common Pleas Circuit Court of Chester County; I. W. 
Bowman, Judge. 

Action by J. Walter Bankhead against the Insurance Company of North 
America, Philadelphia. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

Wm. Anderson Clarkson, of Columbia, for appellant. 

Gaston & Hamilton, of Chester, for respondent. 

Fraser, J. J. Walton Bankhead bought a house and lot in Rock Hill 
from Mrs. Steele. At the time of the purchase the house was insured, and 
the insurance policies were assigned to Mr. Bankhead. The house burned, 
and this is an action on one of the policies of insurance. At the time of 
the fire the building was covered by a renewal of the Steele policy. The 
judgment was for the plaintiff, and the defendant appeals. 

{1] I. The first question is as to the introduction in evidence of the 
proofs of loss. There was evidence from which the jury might have in- 
ferred that the company had denied liability within the time allowed. No 
prejudicial error was shown any way, and this objection cannot be sus- 
tained. 

{2] II. The next question is that the house was covered by other 
insurance in violation of the terms of the policy, which rendered it void. 
Mr. Bankhead did not see the policy until after the fire. He testified: 

“T live at Lowryville, Chester county, and am the plaintiff in this ac- 
tion. I own a house and lot in Rock Hill. The house was burned up on 
the 18th of January, 1922. I had it insured in four different companies 
for $5,600. Policy No. 071312 of the Insurance Company of North America 
for $1,400, dated February 6, 1921, expiring February 6, 1922, was offered 
in evidence, and marked Exhibit A. I paid the premium, $13.44, to Mr. 
Moore, agent for this company at Rock Hill. This policy was a renewal of 
policy No. 071227 in the Insurance Company of North America for $1,400, 
written in the name of Mrs. Steele, dated February 6, 1920, it having been 
transferred to me on June 25, 1920, by consent of the company when I 
bought the property covered by said policy. I bought the property through 
Mr. Fewell, who had the other insurance which amounted to $4,200.” 

“Q. Do you recall the circumstances under which you paid the prem- 
ium, or anything about having paid the premium on this policy on which 
you are suing now? A. Yes, sir; the last premium I paid. I was in 
Rock Hill. I went to Mr. Moore’s office and paid the premium. I paid 
him that check. 

“Q. Did any conversation take place between you and Mr. Moore 
about the insurance you had on the building? A. Yes, sir. 

“Q. What was the conversation? A. We had quite a conversation. 

“Q. What took place in regard to this insurance between you and Mr. 
Moore? A. I went to the office and told him I wanted to pay the premium 
on the insurance. 

“Q. Had he sent you the policy? A. No, sir, not at that time. I 
had it renewed, and he had sent me statement; he had not sent me the old 
policy. 
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“Q. What was said? A. Among other things—we were talking about 
different things—I said, “This is a pretty hard time to pay premiums on 
insurance; it was heavy.’ He said, ‘Well, it was a protection in case of 
fire.’ I told him I had $4,200 with Mr. Fewell and $1,400 with him; and 
he said it was a protection in case of fire.” 

This notice was denied, but that made a question for the jury. If 
the agent knew of the other insurance and its amount, and the company 
took and retained the premium, then the jury could have found waiver. 
This assignment of error cannot be sustained. 

III. The next assignment of error is that the presiding judge did not 
construe the policy, which was the contract. His honor did construe the 
policy of insurance, under requests to charge by the appellant. This assign- 
ment of error cannot be sustained. 

The next assignment of error contained in excugtions 6, 7, and 8 are 
treated by appellant as covered by exception No. 2, and need not be sepa- 
rately considered, except to say that there is no evidence to show that Mr. 
Bankhead ever knew of or assented to a valuation of $2,800. There is evi- 
dence to show that the policy in question was issued with full notice to the 
agent of the appellant, and on his insistence, and no knowledge by the in- 
sured of any valuation. 

IV. Exceptions 9 and 12 are argued together, and complain of error 
in not charging that there was an agreed valuation of $2,800. What has 
already been said disposes of this question. 

This applies to the remaining exceptions. 

The judgment appealed from is affirmed. 

Gary, C. J., and Watts, Cothran, and Marion, JJ., concur. 

ee | ee 


HUGHES v. MILLERS’ MUT. FIRE INS. CO. 
(Supreme Court of Tennessee. Dec. 19, 1922.) 
246 Southwestern Reporter, 23. 

1. INSURANCE — FAILURE IN APPLICATION TO FILL BLANK 
AS TO INCUMBRANCES NEITHER AFFIRMANCE NOR DE: 
NIAL. 

A failure to fill in a blank in an application for fire insurance calling 
for the amount of incumbrance against property is neither an affirmance 
nor denial of the existence of an incumbrance. 

(For other cases, see Insurance, Dec. Dig. § 283[1].) 

2. INSURANCE— STATEMENT OF FEE SIMPLE TITLE NOT 
FALSE, THOUGH PROPERTY MORTGAGED. 

A statement in an application for fire: insurance that applicant had title 
in fee simple was not a false statement, although there was in existence a 
trust deed by which applicant had conveyed the property to protect persons 
who had secured indebtedness for applicant, since a fee-simple estate may 
be either legal or equitable. 

(For other cases, see Insurance, Dec. Dig. § 283[6].) 

3. ESTATES — FEE-SIMPLE ESTATE MAY EXIST THOUGH 
PROPERTY INCUMBERED. 

A fee-simple estate may be either legal or equitable, and it may be in- 
cumbered and still be a fee-simple estate. 

(For other cases, see Estates, Dec. Dig. § 5.) 

4. INSURANCE—INCUMBRANCE ON INSURED PROPERTY NOT 
MATERIAL TO RISK. 

The existence of a mortgage, vendor’s lien, or retained titie on insured 
property, is not material to the risk, and a failure to disclose such an in- 
cumbrance will not avoid a policy of fire insurance, even though condi- 
tioned on the insured being the sole and unconditional owner. 

(For other cases, see Insurance, Dec. Dig. § 282[6].) 

5. INSURANCE—SILENCE AVOIDING FIRE POLICY MUST BE 
MATTER MATERIAL TO RISK. 

Silence which will avoid a fire policy must be about a matter material 
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to the risk, and in this connection Thomp. Shan. Code, § 3306, does not ap- 
ply to silence, but deals only with misrepresentations and warranties, 
(For other cases, see Insurance, Dec. Dig. § 260.) 


Appeal from Chancery Court, Bledsoe County; T. L. Stewart, Chan- 
cellor. 

Action by Lillie Hughes against the Millers’ Mutual Fire Insurance 
Company. Decree for plaintiff, and defendants appeals. Affirmed. 

Solon L. Robinson, of Pikeville, for Lillie Hughes. 

Murray & McCalla, of Chattanooga, for Millers’ Mut. Fire Ins. Co. 

GREEN, J. The complainant was the owner of a flour mill near Pike- 
ville, Tenn., and on the 2lst day of August, 1920, procured a policy of in- 
surance from defendant against fire in the sum of $4,000; $2,000 on the 
building, $1,000 on the machinery, and $1,000 on stock. On March 21, 
1921, the mill building and contents, both machinery and stock, were de- 
stroyed by fire. Negotiations were had between the parties, but defendant 
refused to pay the loss, and this suit was brought for the full amount of 
the policy. Defendant answered and denied liability for reasons hereafter 
appearing. Proof was taken, and there was a decree below for the amount 
ot the policy, from which defendant has appealed. 

3efore the issuance of this policy, the complainant made a written 
application for same, in which, among others, the following questions and 
answers appear: 

“Are you the sole owner of the property to be insured? 

“Yes. 

“Have you title in fee simple to the land on which the same stands? 

“Yes. ae 

“Is there any incumbrance? 


“If any, give total amount and to whom payable. 


The policy contains the following: 

“Reference is made to the application and description on file in this 
office and indorsed upon this policy which hereby forms a part of this 
policy, and is, and shall be a continuing warranty by the insured.” 

The policy contains these further provisions: 

This entire policy shall be void if the insured has concealed or mis- 
represented, in writing or otherwise, any material fact or circumstance con- 
cerning this insurance or the subject thereof; or if the interest of the in- 
sured in the property be not truly stated herein; or in case of any fraud or 
false swearing by the insured touching any matter relating to this insurance 
or the subject thereof, whether before or after a loss. 

“This entire policy . . . shall be void . . . if the interest of 
the insured be other than unconditional and sole ownership: or if the 
subject of insurance be a building on ground not owned by the insured in 
fee simple; or if the subject of insurance be personal property and be or 
become incumbered by a chattel mortgage.” 

It appears that at the time this policy was issued there was in existence 
a trust deed by which the complainant had conveyed the real estate here 
involved to protect certain gentlemen who had secured an indebtedness for 
her amounting to $1,500 

The defendant insists that the statement contained in complainant’s 
application that she had title in fee simple to this land was accordingly 
false; that it was misled by her failure to answer the questions in the 
application as to incumbrances, assuming from her silence that no incum- 
brances existed; that by the language of the policy heretofore quoted all 
statements in the application were made warranties; and that it was there- 
fore released from liability on this policy. 

[1] We think the defendant had no right to assume that the property 
was clear of incumbrance bv reason of the failure of the complainant 
to answer the questions relating to incumbrances in the application. On 
the contrary, it would seem that, having answered all the other ques- 
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tions, her omission to answer these questions should have sharply chal- 
lenged the attention of defendant. It has been well decided in other juris- 
dictions that— 

“A failure to fill in a blank calling for the amount of the incumbrance 
is neither an afhrmance nor denial of the existence of an incumbrance; 
and the same is true where the insured draws a line with his pen through 
a question as to incumbrances.” 26 C. J. 183; Parker v. Otsego County 
Farmers’ Co-op. F. Ins. Co., 168 N. Y. 655, 61 N. E. 1132, afhirming 47 
App. Div. 204, 62 N. Y. Supp. 199; Jersey City Ins. Co. v. Carson, 44 
N. J. Law, 210. 

[2, 3] We are of opinion, moreover, that the statement in the appli- 
cation by complainant that she had title in fee simple to this property was 
not a false statement, although the property was mortgaged. She did own 
the entire title to the property subject to the mortgage. That is to say, 
she owned the entire equitable title. The deed under which she held con- 
veyed the whole estate to her, not a part of the property, not a life estate. 
not a fee determinable. A fee-simple estate may be either legal or equit- 
able. It is the largest estate in land that the law recognizes. It may be 
incumbered, yet still be a fee-simple estate. 

The defendant recognized that the question contained in the applica- 
tion as to whether the estate was in fee simple did not cover the matter 
of incumbrances, for it followed this question with others specially relating 
to incumbrances. 

The conclusions just expressed find abundant support in the authorities, 

In an Alabama case the insured was in possession of the land under 
a bond of the vendor to make title upon full payment of the purchase 
money. The policy provided it should be void if the building insured was 
on ground “not owned by the insured in fee simple.” Payment of the 
policy was resisted on the theory that the insured did not own the property 
in fee simple, and the court said: 

“The term ‘fee simple’ has never been used to distinguish between legal 
and equitab!e estates. It is used to denote the quantity or duration of 
estates—whether the enjoyment is limited or unlimited in point of continu- 
ance or duration. It defines the largest estate in land known to the law. 
It is an estate of inheritance unlimited in duration, descendible to all the 
heirs alike of the owner to the remotest generations. It may be of a legal 
or equitable nature. If of the latter, the legal holder is a mere trustee for 
the equitable, who is the real owner, and, restrained by no provision of the 
trust, in cases not within the statute of uses, may at any time be compelled 
to execute the legal estate in him. It was well recognized, that fee-simple 
estates, by that name, were created by deeds of bargain and sale and cove- 
nants to stand seised to uses, when, before the effect of the statute of 
uses upon them, those forms of conveyance were inoperative to transfer the 
legal titke—when they created only an equity in the bargainee or covenantee. 
And Chancellor Kent says that prior to the statute of uses, the fee, in the 
view of a court of chancery, passed by reason of the consideration, in a 
bargain and sale, or covenant to stand seised to uses, without any express 
limitation to the heirs—such a limitation being, as is well known, at com- 
mon law, necessary to the creation of a fee simple, cognizable in a court 
of law. See 4 Kent’s Com. pp. 5, 6. We hold that Mrs. Loventhal was 
the owner in fee simple within the meaning of the policy.” Loventhal v. 
Home Ins. Co., 112 Ala. 108, 20 South, 419, 33 L. R. A. 258, 57 Am. St. 
Rep. 17. 

The same result was reached' in a Michigan case where there was » 
stipulation avoiding the policy in case the insured was not the sole and 
unconditional owner of the land on which the bui'ding stood in fee simple. 
There the insured was in possession under a contract of purchase from the 
owner in fee and had paid part of the nurchase monev. Dupreau v. Hiber- 
nia Ins. Co.. 76 Mich. 615, 43 N. W. 585, 5 L. R. A. 671. 

In the Pennsylvania case the plaintiff insured certain buildings on land 
which he had contracted to purchase. He had made no payment, but had 
erected a sawmill and made other improvements. The policy was condi- 
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tioned to be void if assured’s interest was other than the entire uncondi- 
tional and sole ownership, or if the insured property was a building on 
land not owned by him in fee simple. It was held that the interest of the 
insured met the condition. The court said: 

“This provision of the policy does not necessarily distinguish between 
the legal and the equitable estate. If the title is conditional or contingent, 
if it is for years only, or for life, or in common, it is not the entire, uncon- 
ditional, and sole ownership.” But whether the title be legal or equitable, 
the interest of the assured is the same, so far as it affects the contrac 
of insurance. The purpose of this provision is, to prevent a party who 
holds an undivided or contingent but insurable interest in property, from 
appropriating to his own use the proceeds of a policy, taken upon the val- 
uation of the entire and unconditional title, as if he were the sole owner, 
and to remove from him the temptation to perpetrate fraud and crime. 
For without this, a person might thus be enabled to exceed the measure 
of an actual indemnity. But where the entire loss, if the property is de- 
stroyed by fire, must fall upon the party insured, the reason and purpose 
of this provision does not seem to exist; and in the absence of any particu- 
lar inquiry as to the specific nature of the title, or of any express stipula- 
tion in the policy that the insured held the legal or equitable title, either 
being available to secure an entire unconditional and sole ownership, the 
provision referred to can, we think, have no force to defeat the plaintiff's 
recovery in this case.” Imperial, etc., Ins. Co. v. Dunham, 117 Pa. 460, 
12 At!. 668, 2 Am. St. Rep. 686. 

“The existence of a mortgage or other lien upon property has been 
quite uniformly held not to amount, prior to foreclosure, to a breech of a 
condition in a policy that the insured’s interest shall be the entire, sole, 
and unconditional ownership, or that his title shall be absolute or in fee 
simple, although a contrary rule is asserted in some cases.” 26 C. J. 177. 

[4] We have then a case where the insured has made no false state- 
ment in her application, and the only remaining question is whether her 
failure to disc ose the existence of an incumbrance on this property is suffi- 
cient to avoid it under its terms. This is no longer an open question in 
Tennessee. In many decisions this court has held that the existence of a 
mortgage, vendor’s lien, or retained title on insured’s property was not 
material to the risk, and a failure to disclose such an incumbrance would 
not avoid the policy, even though it was conditioned on the insured being 
the sole and unconditional owner. Delahay v. Memphis Ins. Co., 27 Tenn. 
(8 Humph.) 684; Manhattan Ins. Co, v. Barker, 54 Tenn. (7 Heisk.) 503; 
Insurance Co. v. Crockett, 75 Tenn. (7 Lea.) 725; Light v. Insurance Co., 
105 Tenn. 480, 58 S. W. 851; Insurance Co. v. Estes, 106 Tenn. 472, 62 
S. W. 149, 52 L. R. A. 915, 82 Am. St. Rep. 892. 

It is urged for the defendant that these cases are based on section 22, 
c. 160, Acts of 1895; Thompson’s-Shannon’s Code, § 3306, viz: 

“No written or oral misrepresentation or warranty therein made in the 
negotiations of a contract or policy of insurance, or in the application there- 
for, by the assured or in his behalf, shall be deemed material or defeat or 
void the policy, or prevent its attaching, unless such misrepresentation is 
made with actual intent to deceive, or unless the matter represented in- 
creased the risk of loss.” 

It is said that defendant is a mutual or assessment insurance company, 
and that this statutory provision does not apply to it under the holding 
of this court in Insurance Co. v. Whitaker, 112 Tenn, 151, 79 S. W. 119, 
64 L. R. A. 451, 105 Am, St. Rep. 916. 

[5] The statute quoted is referred to in Light v. Insurance Co., 105 
Tenn. 480, 58 S. W. 851, but the earlier cases were decided before this sta- 
tute was enacted. The statute deals with misrepresentations and warran- 
ties. No statute was necessary in cases where there was a mere failure to 
disclose. Silence always must have been about a matter material to the 
risk, at least in this jurisdiction, to affect the liability of the insurer. 
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Some other questions are made which do not require discussion. We 
see no error in the decree of the chancellor, and it will be affirmed. 


ee; 


HOME INS. CO. et at. v. F. C. FLEWELLEN PRODUCE CO. (No. 
380-3552. ) 
(Commission of Appeals of Texas, Section A. Feb. 7, 1923.) 
247 Southwestern Reporter, 833. 

1. INSURANCE—SUBSTANTIAL COMPLIANCE WITH WARRAN- 
TIES AS TO ACCOUNT BOOKS AND INVENTORIES IS SUF- 
FICIENT. 

Warranties in fire insurance policies, requiring the insured to keep ac- 
count books and inventories showing the value of the stock on hand, must 
be substantially complied with, but in determining what is required a fair 
and reasonable construction is to be adopted. 

(For other cases, see Insurance, Dec. Dig. § 335[1].) 


2. INSURANCE — FACTS HELD TO SHOW COMPLIANCE WITH 

WARRANTY OF INVENTORIES WITHIN 30 DAYS. 

Where within 30 days after the first two policies were issued inventories 
of the stock were taken in connection with its sale to a corporation, and a 
similar inventory was taken after the third policy was issued, this was com- 
pliance with the warranties requiring an inventory to be taken within 30 
days after the date of the policy. 

(For other cases, see Insurance, Dec. Dig. § 335[2].) 


3. INSURANCE — INVENTORY HELD TO COMPLY WITH RE- 
QUIREMENT THAT THEY BE COMPLETE AND ITEMIZED. 
Inventory of a stock of feed, which showed not only the number of 

sacks, bushels, pounds, etc., of the different kinds of feed, but also the 

value per sack, bushel, and pound and the total value of each item was a 

substantial compliance with the requirement of the policy for a complete 

and itemized inventory. 
(For other cases, see Insurance, Dec. Dig. § 335[2].) 


4. INSURANCE—FAILURE WITHOUT FAULT TO PRODUCE PRE- 
VIOUS INVENTORY HELD NOT TO DEFEAT RECOVERY. 
Where insured produced his last inventory, and was unable to produce 

the first inventory because he had deposited it in a bank, where he sup- 

posed it had remained, but where it could not be found after the fire, the 
failure to produce the former inventory does not prevent recovery upon the 
policy, since such failure did not result from any negligence or design on 
the part of insured. 

(For other cases, see Insurance, Dec. Dig. § 335[2].) 


5. INSURANCE—PURPOSE OF REQUIRING BOOKS IS TO EN- 
ABLE PERSON TO ASCERTAIN VALUE OF GOODS DE- 
STROYED. 

The purpose of the warranty in a fire insurance policy, requiring the 
insured to keep books, is accomplished when it is shown that he has kept 
such a record of his business as will enable a man of ordinary intelligence 
to ascertain with reasonable certainty the amount and the value of the 
goods destroyed. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 


6. INSURANCE—NO PARTICULAR SYSTEM OF BOOKS RE- 

QUIRED. 

The warranty of a fire insurance policy requiring insured to keep books 
does not require any particular system of bookkeeping, or any particular 
kind of books, and it must be presumed the parties contracted with a knowl- 
edge of the various modern methods of keeping books and records. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

86——Vol, LXI. 
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7. INSURANCE— RECORDS OF PURCHASES AND SALES HELD 
TO COMPLY WITH REQUIREMENT BOOKS BE KEPT. 


Where insured kept invoices of all his purchases and of his sales in 
carload lots, and also kept, in addition to his cash register record of cash 
sales, a slip record of each sale, on which were entered the date, the item 
sold, and the amount received for same, and the day sales tickets, the cash 
register slips, and the adding machine slips, showing the total cash sales, 
were pinned together and kept in a safe, there was sufficient compliance 
with the requirement that account books be kept. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

8 INSURANCE—IMPERMANENT CHARACTER OF RECORDS 

IMMATERIAL WHERE THEY WERE PRODUCED. 


The fact that the record kept by insured were of an impermanent char- 
acter is immaterial, where it was reasonably accurate, and was on hand 
and presented to the adiuster after the fire. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

Error to Court of Civil Appeals of Third Supreme Judicial District. 

Action by the F. C. Flewellen Produce Company against the Home In- 
surance Company and others. Judgment for plaintiff was affirmed by the 
Court of Civil Appeals (221 S. W. 630), and defendant bring error. Af- 
firmed. 


Thompson, Knight, Baker & Harris, of Dallas, for plaintiffs in error. 

A. L. Curtis, of Belton, for defendant in error. 

GERMAN, J. In this case the facts are not in dispute. Suit was brought 
by the defendant in error, F. C. Flewellen, to recover upon three insurance 
policies, one issued September 17, 1917, for $2,000, one September 25, 1917, 
for $2,000, and the other March 23, 1918, for $2,400. Plaintiffs in error 
sought to avoid the policies for breach of the warranty clauses, which were 
the usual! provisions in fire insurance policies: (a) With reference to the 
taking of a complete itemized inventory; (b) with reference to the making 
and keeping of a set of books, presenting a record of the business trans- 
acted, including purchases, sales, and shipments; and (c) with reference 
to preserving the inventories and books and producing the same after the 
fire. A judgement was in favor of defendant in error for: the amount 
of each of the policies. 

The Court of Civil Appeals affirmed the judgment of the trial court (221 

W. 630), but declined to pass on the issue as to whether Vernon’s 
Sayles’ Ann. Civ. St. 1914, art. 4874a, is applicable to the facts of this 
case, as that question was then pending before the Supreme Court for de- 
cision. Since the opinion in this case was rendered the Supreme Court 
ha: settled this question in the case of McPherson vy. Camden Fire In- 
suri nce Co. (Tex. Com. App.) 222 S. W. 211, and we therefore hold that 
said article has no application to the warranties relied upon in this case. 

in response to special issues the jury found that the defendant in error 
on September 17, 1917, October 17, 1917, and June 18, 1918, made a com- 
plete itemized inventory of the stock on hand that the books, inventories, 
records, and other papers kept by the defendant in error were in sub- 
stantial compliance with the record warranty clause of the policies, and° 
were sufficient to enable the jury to ascertain the amount and the value 
of the goods on hand at the time of the fire. They further found that 
the stock of goods covered by the policies were destroyed by fire July 26, 
1918, and the value of such stock at that date was $9,939.56. 

Plaintiffs in error assail the findings of the jury by their conten- 
tion that the undisputed evidence shows, as a matter of law, a breach 
of the record warranty clause in the three particulars above set out. We 
do not think this proposition is supported by the authorities, and have 
concluded that the findings of the jury are supported by the evidence. 

[1] The authorities are in accord that the warranties in insurance 
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policies, such as are under inquiry here, must be substantially complied 
with, but in determining what is required a fair and reasonable construc- 
tion is to be adopted, so as to effectuate the contract of indemnity rather 
than defeat it. What is a substantial compliance with these requirements 
must be determined largely by the facts of each particular case, and this 
has resulted in numerous decisions, differing in results, but not necessarily 
in conflict with each other. Briefly, the facts are these: 

Defendant in error was a partner with one Bassel in the firm of 
Bassel-Flewellen Produce Company, which began a new business during 
August, 1917. As soon as the stock was received an inventory was taken, 
but it was not preserved. Some time in October the defendant in error 
bought the interest of Bassel and continued the business. At that time 
another complete inventory was taken, which the jury found was of date 
October 17, 1917. On June 18, 1918, another inventory was taken, and 
this was offered in evidenee, having been submitted to the adjuster after 
the fire. This inventory shows the number of bushels, tons, sacks, and 
pounds of the different articles on hand, with the value of each bushel, 
ton, sack, and pound, and the total value of each item. The stock was 
practically all feed-stuff, and consisted of about 12 different items. With 
reference to the inventory taken October 17, 1917, the defendant in error 
testified that it was taken in the same way as the one of June 18, 1918, 
and “showed everything in stock to a nickel.” This inventory was left 
by defendant in error at his bank, and it was his belief that it was at the 
bank from the time it was made to the date of the fire. After the fire a 
search was made for it at the bank, but it could not be found. 

With the exception of a few items all of the stock of defendant in 
error was bought in carload lots. All invoices of these purchases were 
preserved and kept in a bound invoice book, which was submitted to the 
adjuster and produced upon the trial of the case. A few items to supply 
the demand of customers were bought in Temple, and these were paid 
for by check, a record being made on the stubs of the items purchased, 
the date when purchased, the name of the party from whom bought, and 
the price paid. These stubs were bound in a check book, which was sub- 
mitted to the adjuster and used upon the trial. 

Part of the sales were in carload lots. An invoice of such sales was 
made in duplicate, one copy being kept by the defendant in error, and 
these invoices, with copy of the bills of lading attached to same, were 
pasted in the bound invoice book. These invoices gave a detailed statement 
of these purchases and their cost. 

The method of bookkeeping adopted by defendant in error with refer- 
ence to sales other than in carload lots was as follows: When a sale was 
made it was noted upon a desk pad or daily sales ticket showing the 
articles sold, the date, and the price received. The tickets containing this 
memoranda were then torn off and put on a spindle. Nearly all sales were 
for cash and each cash sale was recorded on the cash register at the time 
made. A few large sales were to contractors who paid on their pay days. 
When sales were made to them their names were placed on the sale tickets, 
and when same were paid they were recorded on the cash register. At 
the close of each dav’s business the cash sales indicated by the register 
were checked with the sales tickets. and the various items were totaled 
on an adding machine. The dailv sales tickets. the cash register slips, and 
the adding machine slips were pinned together at the close of each day’s 
business and placed in the safe. All of these invoices, tickets, and slips 
were submitted to the adjuster after the fire. and produced on the trial. 

The evidence is that the invoices, bills of lading. and bank book stubs 
showed the items of stock and the value of same that had gone into the 
business from the beginning; and in this manner defendant in error showed 
every item of stock and the value of same going into the business after 
the inventory of June 18, 1918. In the manner above indicated defendant in 
error showed the items sold from the stock and the amount received for 
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same, and also all shipments from the beginning of the business and also 
from the time of the last inventory to the date of the fire. In our opinion 
the records and data produced by the defendant in error furnished means 
by which the jury could determine with accuracy the value of the stock 
on hand at the date of the loss, which they found to exceed the amount 
of the insurance. All goods were sold for cash, at a profit, and this in- 
creased the loss. 

As we construe the contentions of plaintiffs in error they do not seri 
ously question the correctness of the finding of the jury as to the amount 
of loss, but they do contend that the method of keeping the books and 
records which furnished the means by which the jury reached their con- 
clusion was not such as the law requires to satisfy the warranty clauses 
of the policies. In view of the evidence and the findings of the jury ‘ve 
have reached the following conclusions : 

[2] First. The warranty with reference to taking inventories was 
complied with. The first two policies were issued September 17, 1917, and 
September 25, 1917, and the jury found that a complete itemized inventory 
was made October 17, 1917. In addition the invoices and bank book stubs 
furnished proof of the value of all items going into the stock from the 
beginning. This was in effect a strict compliance with the requirement 
that an inventory should be taken within 30 days after the date of the 
policy. 

[3] We have no hesitancy in saying that the inventories of June 18, 
1918, and October 17, 1917, which defendant in error says were similar as 
to the manner in which they were made, were a substantial compliance with 
the requirement for a complete and itemized inventory. This conclusion 
is not in conflict with the case of Hartford Fire Insurance Co. v. Walker 
(Tex. Com. App.) 210 S. W. 682, but we think is supported by statements 
contained in that opinion. In that case the purported inventory merely 
contained a statement of the number of sacks of oats, bran, etc., with no 
value or grade given at all. In the present case the inventory not only 
shows the number of sacks, bushels, pounds, etc., but the value per sack, 
bushel, and pound, and the total value of each item. For a like reason 
this conclusion is not in conflict with the decision in Camden Fire Insurance 
Co. v. Yarbrough (Tex. Com. App.) 215 S. W. &42. a 

[4] Second. We do not think the policies can be avoided by failure 
to produce the inventory of October 17, 1917. It appears that the failure 
to produce this inventory was not by reason of any fault, negligence, or 
design on the part of defendant in error. This conclusion is directly sup- 
ported by the case of Assurance Co. v. Kemendo, 94 Tex. 373, 61 S. W. 
1102. See, also, the case of Westchester Fire Insurance Co. v. Biggs (Tex. 
Civ. App.) 216 S. W. 274. 

Third. We next come to consider whether or not, as a matter of law, 
the defendant in error failed to substantially comply with the terms of the 
policies requiring the keeping of a set of books. The Court of Civil 
Appeals treated this as the most important question for consideration, and 
the Supreme Court granted the writ of error on the theory that the opinion 
was possibly in conflict with the decision in Monger & Henry v. Delaware 
Insurance Co., 97 Tex. 362, 79 S. W. 7, which relates to this phase of the 
case. 

A careful consideration of many authorities leads us to the conclusion 
that the books and records of defendant in error and the method of keep- 
ing same were a substantial compliance with the warranty clause in this 
regard. Brown v. Palatine Insurance Co., 89 Tex. 590, 35 S. W. 1060; 
Liverpool & London & Globe Insurance Co. v. Jones (Tex. Civ. App.) 
197 S. W. 738; American Cent. Insurance Co, v. Hardin (Tex. Civ. App.) 
151 S. W. 1154; Phoenix Insurance Co. v. Padgitt (Tex. Civ. App.) 42 
S. W. 802; Scottish Union & National Insurance Co. v. Andrews, 40 Tex. 
Civ. App. 184, 89 S. W. 419; First National Bank v. Cleland, 36 Tex. Civ. 
App. 478, 82 S. W. 337; Westchester Fire Insurance Co. v. McMinn (Tex. 
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Civ. App.) 198 S. W. 638; Royal Insurance Co. v. Okasaki (Tex. Civ. 
App.) 177 S. W. 200; Hanover Fire Insurance Co. v. Eisman, 45 Okl, 639, 
146 Pac. 214, Ann. Cas. 1918D, 288. 

[5, 6] The purpose of all these warranties, and particularly the one 
requiring the keeping of books, is accomplished when jt is shown that the 
insured has kept such a record of his business as will enable a man of 
ordinary intelligence to ascertain from the same with reasonable certainty 
the amount and the value of the goods destroyed. The obligation imposed 
upon the insured is to furnish the insurance company, in case of loss, 
with such— 

“hook account of his invoices, purchases, and sales as will show the amount 
of goods on hand at the time of the fire, and thus furnish data from 
which to make a reasonably correct estimate of the loss or damage.” 

These stipulations require no particular system of bookkeeping and 
no particular kind of books. It must be presumed that the parties con- 
tracted with a knowledge of the various modern methods of keeping 
books and records, which the courts have recognized as being far different 
from the methods of a few years ago. Givens v. Pierson, 167 Ky. 574, 
181 S. W. 327, Ann. Cas. 1917C, 956. 

[7] In granting the writ of error herein the Supreme Court stated 
that they were inclined to think the decision of the Court of Civil Appeals 
was in conflict with Monger & Henry v. Delaware Insurance Co., 97 Tex. 
362, 79 S. W. 7. We think the two cases can clearly be distinguished on 
the facts. In the case above mentioned there was no book entry of cash 
sales or business transacted from the 24th of March to the 21st day of 
September, except the record kept on the cash register as shown by the 
slips taken therefrom. Upon this state of facts the Supreme Court said: 

“The ‘detailed cash strips’ made by the plaintiffs’ cash register was in 
no sense a compliance with the requirements of the policy to keep a set of 
books, etc. The evidence showed conclusively that these strips constituted 
the only record kept by the plaintiffs of the cash sales made for about six 
months. We think that a set of books means something more than a loose 
memoranda like the strips which the plaintiffs kept, and, while it is difficult 
to say what will constitute a substantial compliance with such requirement 
to keep books, we have no hesitation in holding that the cash strips kept 
by the plaintiffs was not such compliance in any sense whatever.” 

[8] In the present case it is shown that the defendant in error not 
only kept the cash register slips showing cash sales, but also kept daily 
sales tickets on which were entered the date of sale, the item or items 
sold, and the amount received for same. In addition the entries on the 
daily sales tickets were registered on an adding machine and totaled. Then 
this record was checked with the cash register tickets. The daily sales 
tickets, the cash register slips, and the adding machine slips were pinned 
together and kept in a safe. By this method defendant in error was able 
to show a complete and correct record of all sales, other than in carload 
lots, from the beginning of business, and the date of the last inventory, 
to the date of the fire. It appears that the jury had no difficulty: in 
arriving at the exact value of the stock destroyed by fire. White the record 
kept was not of a permanent character, yet it appears to have been a 
reasonably accurate record, and as the same was on hand and presented 
to the adjuster after the fire, the character of the record as to permanency 
becomes immaterial. 

Forfeitures are never favored, and the insurance company, in cases of 
this kind, cannot avoid its contract of indemnity except upon a clear and 
unequivocal showing of a breach of a material warranty. 

We therefore recommend that the judgment of the Court of Civit 
Appeals be affirmed. 

Cureton, C. J. Judgment of the Court of Civil Appeals affirmed, 
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EQUITY MUT. FIRE INS. CO. et at. v. HARRELL et at. (No. 898.) 


(Court of Civil Appeals of Texas. Beaumont. Jan. 24, 1923. Rehearing 
Denied, Feb. 7, 1923.) 
247 Southwestern Reporter, 678. 

1, INSURANCE--FIRE POLICY HELD NOT TO REQUIRE OPERA- 
TION OF GIN DURING ENTIRE SEASON. 

Where a policy insuring a cotton gin against fire was issued after the 
opening of the ginning season, but before the gin was in operation, the pro- 
missory warranty that the gin be in active operation during the ginning 
season cannot be construed as requiring it to be operated during the entire 
season, and does not prevent recovery for a fire which occurred during that 
season before the gin had been operated, but while it was being made ready 
for operation. 

(For other cases, see Insurance, Dec. Dig. § 157.) 

2. INSURANCE—AGREEMENT TO KEEP PLANT CLOSED HELD 
NOT WARRANTY. 

Statements that there were wooden shutters on all window openings, 
and that insured agreed to keep the plant, securely locked and closed when 
not in operation, were not More than representations, notwithstanding lan- 
guage in the policy which might be construed as making them warranties, 
where the insurer was advised that no watchman was in charge of the 
plant, and the premises would not be under the care of any one except 
when in operation. 

(For other cases, see Insurance, Dec. Dig. § 334[1].) 

3. INSURANCE — BREAKING OPEN BY TRESPASSERS DOES 
NOT BREACH WARRANTY TO KEEP CLOSED. 

A warranty by insured that they would keep their plant closed when 
not in operation is not breached, where they exercised reasonable care to 
keep it closed by always locking it themselves and employing a neighbor to 
inform them if it was not closed, though at times it was broken open by 
trespassers. 

(For other cases, see Insurance, Dec. Dig. § 334[1].) 

5. INSURANCE—FALSE STATEMENTS AS TO OWNERSHIP, IN- 
SERTED BY SOLICITING AGENTS WITHOUT KNOWL- 
EDGE OF INSURED, DO NOT AVOID POLICY. 

Where there was nothing in the application signed by insured which 
gave him notice that the soliciting agent had no authority to waive warran- 
ties, a statement as to the ownership of the property, written into the ap- 
= by the agent without the consent of insured, does not avoid the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 379[2].) 

6. INSURANCE — STATEMENT OF AGENT IN CONNECTION 
WITH AUTHORIZED DELIVERY OF POLICY WAIVES 
BREACH OF WARRANTY. 

A statement, made by an agent when he delivered the policy, as he 
was authorized by the insurance company to do, that the falsity of the state- 
ment in the application that applicant was the sole owner was immaterial, 
and that the policy would protect the joint owners, waives the breach of 
warranty as to ownership of the premises. 

(For other cases, see Insurance, Dec. Dig. § 383.) 

7. INSURANCE—STATEMENT, WRITTEN IN APPLICATION BY 
AGENT WITH KNOWLEDGE OF FALSITY, DOES NOT 
AVOID POLICY. 

Where the agent taking an application for insurance wrote therein 
without asking the question of insured that the insured had never suffered 
any fire losses, which statement the agent then knew was false, the breach 
of warranty was waived if the applicant was not charged with actual 
knowledge of the agent’s want of authority. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 
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Appeal from District Court, Angelina County; L. D. Guinn, Judge. 

Action by C. H. Harrell and another against the Equity Mutual Fire 
Insurance Company and others. Judgment for plaintiffs, and defendants 
appeal. Affirmed. 

Morris & Barnes, of Beaumont, V. A. Collins, of Dallas, and Den- 
man & Collins, of Lufkin, for appellants. 

Fairchild & Redditt, of Lufkin, for appellees. 

Waker, J. Appellees instituted this suit against appellants upon a 
fire policy covering a gin risk in the following amounts: On a two-story 
frame building, $740; on fixed and movable machinery, etc., $2,000; on 
motors, dynamos, and other electrical equipment, etc., $750—total $3,500. 

Appellants plead as their defense against said policy certain warranties 
and representations, which we will set out in our discussion of the issues 
raised thereunder. 

On a trial to a jury on the following special issues, answered as indi- 
cated: 

“(1) Was J. H. Alderman, or the Alderman Insurance Ageticy, the 
agent of the defendants at the time the policy was taken out in Septem- 
ber, 1920? You will answer this ‘Yes’ or ‘No’ as you may find from the 
evidence. Answer: Yes, ; 

*“(2) Was J. N. Parsons the agent of the defendant at the time the 
policy was issued in September, 1920? You will answer this ‘Yes’ or ‘No’ 
as you may find from the evidence. Answer: Yes. 

“(3) Did J. H. Alderman employment and action in relation to the 
policy of insurance issued by the company to the plaintiff authorize the said 
Alderman to act for the company in matters pertaining to said insurance 
policy? You will answer this ‘Yes’ or ‘No’ as you may find from the 
evidence. Answer: Yes. 

“(4) Did the plaintiff Harrell notify Alderman and Parsons at the 
time he made application for the insurance, or either of them, that the 
property insured beionged to Stroud and Harrell? You will answer tins 
‘Yes’ or ‘No’ as you may find from the evidence. Answer: Yes. 

“(5) Did Alderman notify Harrell that the policy as written would 
be good and all right for Harrell and Stroud, and did Alderman, as repre- 
sentative of the defendants, agree to waive the policy being made out to 
the Harrell Transfer Company instead of Stroud & Harrell? You will 
answer this question ‘Yes’ or ‘No’ as you may find from the evidence. 
Answer: Yes. 

“(6) Did Harrell acting for the plaintiffs notify Alderman or Par- 
sons at the time he made application for insurance that the property be- 
longed to Stroud and Harrell? You will answer this ‘Yes’ or ‘No’ as you 
may find from the evidence. Answer: Yes. 

“(7) Did Harrell notify or tell Parsons and Alderman, or either of 
them, at the time he made application for the insurance, that the property 
described in the policy belonged to C. H. Harrell or to the Harrell Transfer 
Company; You will answer this ‘Yes’ or ‘No’ as you may find from the 
evidence. Answer: No, 

(8) Did Harrell notify the said Alderman and Parsons, or either 
of them, at the time he made application for the insurance, that he might 
not run the gin for the season beginning in the fall of 1920? You will 
answer this ‘Yes’ or ‘No’ as you may find from the evidence. Answer: No. 

“(9) Did Alderman or Parsons tell Harrell at the time he made 
application for the insurance that it would not make any difference whether 
he ran the gin or not? You will answer this ‘Yes’ or ‘No’ as you find from 
the evidence. Answer: No. 

“(10) Did the fact that the gin was not running from September 9, 
1920, up to the time of the fire in November, 1920, increase or decrease 
the probability of the gin catching fire? You will answer this ‘Increased’ 
or ‘Decreased’ as you may determine from the evidence. Answer: De- 
creased. ‘ 
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“(11) Did the plaintiff contemplate or intend to operate the gin dur- 
ing the ginning season of 1920? You will answer this ‘Yes’ or ‘No’ as you 
may find from the evidence. Answer: Yes. 

“(12) Did C. H. Harrell, at the time he made application for insur- 
ance, give to either Alderman or Parsons the answers to the questions con- 
tained in the application for insurance? You will answer this ‘Yes’ or 
‘No’ as you may find from the evidence. Answer: No. 

“(13) Did C. H. Harrell tell either Alderman or Parsons at the time 
he made application for insurance that he had never had a fire in any 
buildings in which he was interested? You will answer this ‘Yes’ or ‘No’ as 
you may find from the evidence. Answer: No. 

“(14) Did the defendant companies issue the policy of insurance be- 
lieving from information received from Harrell that Harrell had never 
had a fire to anything in which he was interested? You will answer this 
‘Yes’ or ‘No’ as you may determine from the evidence. Answer: Yes, 

“(15) Was it a material matter or did it contribute to the burning 
of the gin property as to whether or not the gin belonged to Harrell Trans- 
fer Company or to Stroud and Harrell? You will answer this ‘Yes’ or 
‘No’ as you may determine from the evidence. Answer: No. 

“(16) Was it material to the risk, or did it contribute to the burning 
of the house, as to whether or not the gin was operated during the gin- 
ning season of 1920? You will answer this ‘Yes’ or ‘No’ as you may 
determine from the evidence. Answer: No.” 
judgment was rendered for appellees. The evidence is sufficient to sustain 
the jury in its verdict. 

Appellant’s propositions present for review the following issues : 

1. The written application for the insurance, signed by appellee C. H. 
Harrell, contained the following warranty, which was carried into the 
policy: 

“I, or we, the applicant for insurance specified in this application hereby 
agree to the following covenants and warranties, and the statements and 
undertakings therein and agree that the breach of any one or more of said 
statements or undertakings shall render the entire policy issued on this 
application null and void unless a waiver of said breach is indorsed on the 
policy in writing, and extra premium for the increased hazard is paid by 
the assured under the policy, when such is demanded by the company or 
its authorized agents.” 

It also contained the following warranty: 


“I, or we, hereby warranty, covenant and agree, that the foregoing is 
a just, fwil and true statement of all the facts and circumstances in regard 
to the condition, age, situation, value and risk of the property described; 
and I, or we, further ,warrant, covenant and agree that there exists no 
facts or circumstances material to the risk, other than those herein stated 
and disclosed. I, or we, further covenant and agree that this application 
with its agreements, statements and answers, clauses and conditions, shall 
constitute a warranty on my, or our, part and the basis for and a part of 
any policy or policies, that may be issued hereon.” 

The policy contained the following conditions: 

“This policy is made and accepted subject to the foregoing stipulations 
and conditions, and to the following stipulations and conditions printed 
on back hereof, which are hereby specially referred to and made a part of 
this policy, together with such other provisions, agreements or conditions 
as may be indorsed hereon or added hereto; and no officer, agent or other 
representative of this company shall have power to waive any provision or 
condition of this policy except such as by the terms of this policy may be 
the subject of agreement indorsed hereon or added hereto; and as to such 
provisions, no officer, agent or representative shall have such power or be 
deemed or held to have waived such provisions or conditions unless such 
waiver, if any, shall be written upon or attached hereto, nor shall any 
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privilege or permission affecting the insurance under this policy exist or be 
claimed by the insured unless so written and attached.” 

[1] The policy was for one year, from the 9th day of September, 
1920, to the 9th day of September, 1921. The property covered by the 
policy was completely destroyed by fire on the night of November 20, 1920. 
Up to the time of the fire, appellees had ginned no cotton, but it was their 
purpose to operate the gin actively, and immediately previous to the fire 
had prepared the gin for active operation. It took several days to do this 
work. Had the plant not been destroyed, appellees would have operated it 
15 or 20 or 25 days, and would have ginned 200 or 300 or 400 bales of cot- 
ton. In the fall of 1920, the cotton crop adjacent to appellees’ gin was 
very short, and for this reason they had delayed and postponed the time 
for operating the gin. The ginning season at Lufkin, where this gin was 
situated, in the fall of 1920, opened about the 9th of August, and continued 
until about the Ist of January. It thus appears that the season had been 
opened about a month at the time the policy was issued. On these facts, 
we do not think appellees breached the promissory warranty, requiring that 
the gin “be in active operation during the ginning season.” It could not 
have been contemplated that the gin would be operated all the season, 
because, admittedly, the season was advanced a month when the policy 
was issued. The language of the warranty does not require an active 
operation all the season, but only “during the ginning season.” 

[2] 2. The following question and answer thereto were a part of the 
written application for the insurance: 

“Are wooden shutters on all window openings, so plant can be securely 
closed? Yes. Do you agree to keep plant securely locked and closed 
when not in operation? Yes.” 

[3] While there are expressions in this policy which could be con- 
strued as making these questions and answers a warranty, we believe in 
the light of the entire policy they are nothing more than representations. 
It appears from the application that appellees advised appellant that no 
watchman was in charge of the plant, and that the premises would not be 
under the care of anyone except when in ‘operation. From this we think 
it follows that there was no warranty that the plant would be securely 
locked and closed at all times. The evidence shows that appellees exercised 
all reasonable care to keep the plant closed and locked. Without their 
knowledge or consent, and against their watchful care, trespassers woula 
at times enter the premises and break open the doors and windows. When 
this was discovered by appellees, the doors and Windows would be imme- 
diately closed and the shutters nailed fast. Also appellees arranged with a 
near neighbor to the plant to watch it, and report to them the depreda- 
tions of trespassers. Even if these questions and answers be construed 
as a warranty, we do not think that it was contemplated that the plant 
should be securely locked and closed at all times, but only that appellees 
would “keep the plant securely locked and closed”—that is, when opened 
by themselves or by trespassers, that they would again lock it and close it— 
otherwise the act of a trespasser or of appellees in opening the plant at a 
time when not in operation would avoid the policy. Delaware Insurance 
Co. of Philadelphia v. Harris, 26 Tex. Civ. App. 537, 64 S. W. 867. 

[4] 3. The following warranty was also a part of the policy: 

“Tf any change, other than the death of the insured, take place in the 
interest, tit'e or possession of the subject of insurance . . . the entire 
policy shall be void.” 

Appellants insist that appellees permitted third parties to use the in- 
sured premises as a storage room for cement during the life of the policy. 
The issue arising under this warranty was not submitted to the jury. As 
we understand the evidence, it is very doubtful whether the premises were 
so used. The great preponderance of the evidence is that the cement was 
stored in a building not covered by the policy. The issue, if raised, must 
be resolved in support of the court’s judgment. 
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[5] 4. Appellants’ sixth proposition is as follows: 

“When the undisputed evidence shows that in the application, which 
was made the basis for issuing a pouicy of insurance, there was a warranty 
by the assured that the assured was the sole and only owner of the premises 
insured, and the evidence shows further that a third party owned a one- 
half interest in said premises at the time it was insured and at the time 
of its alleged loss by fire, then such a breach of warranty voids the policy, 
and appellants were entitled to peremptory instructions.” 

On the face of the application it appears that C. H. Harrell was apply- 
ing for the insurance, and represented that he was the sole owner of the 
property to be insured. This application was in writing, and signed by him. 
In fact, he told the agents who took his application that the property be- 
longed to him and A. Stroud, and the effect of his testimony is that he 
was applying for the insurance for himself and Mr. Stroud. The agents 
filled out the application themselves and in deference to the verdict of 
the jury we find that the answers contained in the application were not 
given by Mr. Harrell. From the verdict of the jury, it appears that he 
did not tell the agents that the property belonged to him, nor did he ask 
that the policy be issued to him as sole owner. Also it appears from his 
testimony that he did not know of the mistake made in the application 
until the policy was delivered to him. At the time the application was 
' taken, the agents knew and were informed that a policy was then in force 
: against the gin plant in favor of Harrell and A. Stroud. When the policy 
was delivered to Harrell, he at once discovered that it was issued to him, 
and not to him and Stroud, and at once called the agents’ attention to the 
mistake. The agent delivering the policy informed him that it made no 
difference; that it would protect both of them. The agents who took the 
application for this insurance had authority to solicit the insurance, take 
the application, forward it to the company at Dallas, receive back the 
| policy duly executed, deliver it to the insured, and collect the premium. 
They had no authority to countersign the policy. We find nothing in the 
application giving notice to the insured that the “agent taking the applica- 
tion had no power to waive the conditions of the policy,” as was the case 
in Insurance Co. v. Harris, supra. The testimony of appellees as to the 
actual statement made to the agents who filled out the application was 
admissible, and the finding of the jury that Harrell did not make the 
statement that he was the sole owner of the insured property is binding 
on appellant, and they are estopped to deny it. The finding of the jury 
I that the issuance of the policy was based on the written application signed 
i by Harrell does not avail them as a,defense. The agents taking the appli- 
cation had authority to represent appellants in that capacity, and _ state- 
ments made to them as such agents was in law the same as if made to 
appellants, that is, to their executive officer himself, who had authority to 
issue the policy. This proposition is fu'ly sustained by Cooley’s Briefs on 
the Law of Insurance, page 2555, as follows: 
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Though under ordinary circumstances an insured who has signed an 
application is bound by the representations contained therein, notwith- 
standing they are in the handwriting of the agent of the insurer (Mur- 
phrey v. Old Dominion Ins. Co., 17 Fed. Cas. 1027), it is well settled that 

; if the statements as written by the agent in the application do not corre- 

spond with the representations actually made by the insured, he is not 
concluded by them; and this is true whether the false statements were 
inserted in the application, through the mere negligence or mistake (Ben- 
nett v. Agricultural Ins. Co., 106 N. Y. 243, 12 N. E. 609) of the agent, 
or were inserted deliberately (Germania Fire Ins. Co. v. McKee, 94 III. 
494). The rule is well stated by the Supreme Court of Alabama (Creed 
v, Sun Fire Office, 101 Ala. 522, 14 South. 323, 46 Am. St. Rep. 134, 23 L. R. 
A. 177) to be as follows: If the applicant make full and true answers to 
the questions contained in the application, arid suppresses no material fact 
which it is his duty to make known, the company will not be permitted to 
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take advantage of the carelessness, inadvertence, or misunderstanding of its 
agent, the insured being without fault. Upon the same principle, and for 
stronger reasons, the company cannot avoid its obligation if its own agent 
knowingly and intentionally writes down the answers differing from those 
made by the insured.” 


Under this proposition, Cooley cites Insurance Co. v. Lewis, 48 Tex. 
622, which Judge Buck cited in Insurance Co. v. Thomas (Tex. Civ. 
App.) 178 S. W. 603, in support of the following proposition: 

“It is true that it has been held that when the agent of an insurance 
company to whom an applicant correctly stated matters concerning which 
information was desired by the company makes a mistake in reducing the 
application to writing, which is signed by the applicant with a warranty 
of its correctness, and the erroneous statement is made a part of the policy, 
the act of the agent will operate as an estoppel to prevent the company 
from making the warranty available as a defense.” 


[6] In addition to the proposition of estoppel just advanced, the war- 
ranty as pleaded was waived. The jury found that the agent of appellant 
told Harrell at the time the policy was delivered that the mistake in issuing 
the policy to Harrell alone was immaterial, and that it would be good for 
both of them. This agent was in the discharge of an active duty connected 
with his agency, and before the premium was paid, and at a time when 
Harrell had no knowledge as to the limit of the agent’s authority. In 
Insurance Co. v. Harris, supra, it is said: 

“Notice of any matter to a person authorized by the general agents of 
an insurance company to solicit insurance, take and report applications to 
the general agents, deliver the policies and collect the premiums, is notice 
to the company.” 

On the authority of such an agent as was representing appellant in 
the delivery of this policy to waive its conditions and of the effect of his 
knowledge of the actual conditions under which the policy was written, 
Judge Brown said in Wagner & Chabot v. Insurance Co., 92 Tex. 549, 50 
S. W. 569: 

“There is no dispute about the fact that W. G. Tobin was the agent 
of the Westchester Fire Insurance Company at San Antonio and that he 
had full power to make the contract of insurance; that he did in fact 
make it, and when he issued the policy he knew that Wagner & Chabot 
were not the sole owners of the property and that the policy did not truly 
state their interest in it, but that they were agents holding it for Kloak 
Brothers & Co., of Cincinnati, Ohio. By issuing and delivering the policy, 
Tobin waived the conditions requiring that the interest of the payees named 
therein should be truly stated and the condition that the interest of the 
assured should be the unconditional and sole ownership of it. He knew 
that as warranties of existing facts they were false. Insurance Co. v. 
Ende, 65 Texas, 123; Insurance Co. v. Camp, 71 Texas, 507; Insurance Co, 
v. Holcomb, 89 Texas, 410; Eames v. Home Insurance Co., 96 U. S. 621. 

“The ground upon which the courts hold that such conditions are 
waived under the given state of facts is broadly stated in Insurance Com- 
pany v. Ende, cited above, by Judge Stayton in the following quotations 
from the authors named: ‘To deliver a policy with full knowledge of 
facts upon which its validity may be disputed and then to insist upon these 
facts upon grounds of avoidance is to attempt a fraud. This the courts will 
neither aid nor presume, and when the alternative is to find this or find that, 
in accordance with honesty and fair dealing, there was an intent to waive 
the known ground of avoidance, they will choose the latter. Such an issue 
is tantamount to an assertion that the policy is valid at the time of delivery 
and isa waiver of the known ground of invalidity,’ citing May on Insur- 
ance, § 497. In support of the same proposition, Judge Stayton quotes as 
follows: ‘The insurer is estopped from setting up the breach of any 
condition of the policy when at the time of its issue it knew that the condi- 
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tion was inconsistent with the facts and the assured has been guilty of no 
fraud.’ 


[7] 5. Appellants’ eighth proposition is as follows: 

“When the undisputed evidence shows that in the application which 
was made the basis for issuing a policy of insurance, there was a w arranty 
by the assured that he, before making such application, had never suffered 
a loss by fire, and the undisputed evidence shows that he had suffered 
two previous losses by fire, then such a breach of warranty voids the policy 
and appellants were entitled to peremptery instructions,” 

The policy and application contained the warranty on which this 
proposition js based, and the application contained the statement that Harrell 
had never suffered a loss by fire. The undisputed evidence shows that he 
had had two previous fire losses, but the jury found that Harrell made no 
such statement to the agents, and that the answer was inserted in the 
application without his authority. It follows from this that the mistake 
of the agents was the cause of the error in the application. Under the 
authority of the decisions cited supra, appellants are estopped to deny the 
effect of the jury’s finding. While the issue was not submitted to the jury, 
the evidence is sufficient to sustain a finding that one of the agents repre- 
senting appellant knew of Harrell’s fire record, and, had the question been 
asked him, and had he stated that he had had no previous fires, this agent 
would have known the falsity of the answer, and that it would have been 
called to his attention and would have been actively in his mind at the time 
the application was being taken and at the time the policy was delivered. 
As appellee was not visited with actual knowledge of the extent of the 
authority of this agent, we believe the actual knowledge of the agent, as 
just stated, would be sufficient to waive the breach of the warranty relied 
on. Wagner v. Ins. Co., supra. 

[8] 6. The court did not err in refusing the following issue re- 
quested by appellants: 

“If the doors of the ginhouse, which was covered by the insurance 
policy herein sued upon, had been securely fastened on the night of the 
fire, would it have occurred?” 

[9] This issue was a charge on the weight of the evidence, and 
assumed that the doors of the ginhouse were not securely fastened on the 
night of the fire. This did not appear as a matter of law from the evidence. 
There is no assignment that the charge was sufficient to call the court’s 
attention to the issue, and that he erred in not submitting a proper issue. 
Again, we believe it submitted an evidentiary fact, and not an ultimate 
issue. If we have correctly construed the conditions of the policy on which 
this issue was based, an affirmative answer to the question requested would 
not have avoided it. 

[10] 7. Appellants complain of the following charge: 

“You are instructed that the burden is upon the plaintiff to establish 
the material allegations in his petition by a preponderance of the evidence, 
and if he has done so, you wi'l answer such issues as may be submitted to 
you in his favor, but if he fails to show by a preponderance of the evidence 
you will answer such issues against him.” 

No error is shown under this assignment. The many questions sub- 
mitted to the jury were each followed by the following instruction: 

“You will answer this question ‘Yes ’or ‘No’ as you may find from 
the evidence.” 

This charge was not excepted to, nor was any additional charge re- 
quested. The charge as given was not subject to the criticism that it ad- 
vised the jury how to answer the questions in order to give appellees 
judgment. 

8. We have carefully examined appellants’ assignments complaining of 
the argument of counsel. These assignments do not present reversible 
error. 

A large portion of the briefs, both of appellants and of appellees, is 
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addressed to the anti-technicalities statutes of this state, to wit (Vernon’s 
Sayles’ Ann. Civ. St. 1914) articles 4874a, 4874b, and 4947. As we believe 
the judgment of the trial court should be affirmed upon the propositions 
above advanced by us, we refrain from discussing the application of these 
statutes to the facts of this case. 
Affirmed, 
——_ - 


NATIONAL LIBERTY INS. CO. v. DANSBY. (No. 8275.) 
(Court of Civil Appeals of Texas. Galveston. March 8, 1923. Rehearing 
Denied April 12, 1923.) 

251 Southwestern Reporter, 556. 
[INSURANCE—HOUSE HELD A TOTAL LOSS, WITHIN POLICY, 

THOUGH FOUNDATION UNINJURED. 

Where a policy of insurance on a house did not mention the foundation 
as being within its terms, but, in a general clause intended to apply to a 
separate building while occupied as a private barn, the foundations were ex- 
pressly included, only the superstructure of the house was covered, and in 
a suit on the policy for its full face value under Rev. St. art. 4874, exclu- 
sion of testimony as to the value of the foundation left standing after de- 
struction of the house was not error. 

(For other cases, see Insurance, Dec. Dig. § 493.) 

Lane, J., dissenting. 

Appeal from District Court, Brazos County; W. C. Davis, Judge. 

Action by M. S. Dansby against the National Liberty Insurance Com- 
pany. From judgment for plaintiff, defendant appeals. Affirmed. 

Thompson, Knight, Baker & Harris and Geo. S. Wright, all of Dallas, 
for appellant. 

Robert Armstrong and Henderson & Ranson, all of Bryan, for appellee. 

Graves, J. This suit was brought by appellee, M. S. Dansby, against 
the National Liberty Insurance Company, to recover upon a policy of fire 
insurance for $5,000, issued by said company in favor of appellee, Dansby, 
upon his dwelling house. 

The plaintiff alleged that his residence, so insured, was totally de- 
stroyed, and prayed for judgment for the full face of the policy under 
article 4874, Revised Statutes of Texas, which provides: 

“A fire insurance policy, in case of a total loss by fire of property 
insured, shall be held and considered to be a ‘liquidated demand against 
the company for the full amount of such policy.” 

The defendant answered by general demurrer and general denial, and 
specially pleaded that the building was not totally destroyed, but that it 
was only partially destroyed, under the statutes of Texas and the decisions 
of her courts, and that the plaintiff was only entitled to recover the dam- 
age actually done by the fire. 

The policy sued upon provides that the company should only be liable 
for the actual cash value of the property destroyed by fire, not to exceed 
what it wou!d cost to replace property of like kind and quality, in the event 
of a partial loss only. . 

The plaintiff testified that his house was destroyed by fire—completely 
destroyed, burned to the ground; that there was no lumber left, nothing 
left but a pile of ruins. 

T. B. Hubbard testified that he considered the house a total loss; that 
the concrete foundation above the ground was burned and cracked and 
crumbly clear down to the dirt; that there was nothing left that he, as a 
builder of many years, would consider as suitable to put back into the 
building if rebuilt. 

J. B. Townsend testified that the only thing left of the house was a 
pair of steps that were not damaged. 

The defendant insurance company offered to prove by the witness 
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Townsend, experienced builder: First, that a reasonably prudent person 
who had no insurance and who desired to rebuild the building as it was 
before the fire, in rebuilding would use the foundation and steps as they 
existed after the fire. It also offered to prove that the foundation and con- 
crete steps of the building were not damaged by fire; second, that a rea- 
sonably prudent owner without insurance, who desired to rebuild the build- 
ing as it was before the fire, would use said foundation and steps in rebuild- 
ing and that the building could be replaced after the fire at a cost of not 
over $23,000; third, that said foundation, was a substantial part of the 
building; and, fourth, that said foundation and steps in rebuilding said 
building, as it was before the fire, would have a reasonable value of $1,000. 
Upon objection urged by the plaintiff that such evidence was inadmissible, 
in that it was immaterial to any issue in the case, and in that the founda- 
tion of the building was not within the contemplation of the parties to the 
insurance contract at the time it was entered into and was not covered by 
the policy, and therefore cannot be considered in determining the question as 
to whether there was a total loss of said building, the court refused to 
permit the defendant to make such proof. 

At the conclusion of the evidence, the court instructed the jury, which 
had been impaneled to try the cause, to return a verdict for the full sum 
sued for; whereupon such verdict was returned and judgment was accord- 
ingly rendered. From such judgment the National Liberty Insurance Com- 
pany has appealed. 


We have carefully examined all of appellant’s assignments and overrule 
all of them without discussing them in detail except assignments 1, 4, 
6, and 9. The four first mentioned complain of the action of the court 
in rejecting the evidence offered to prove that the foundation had a value 
of $1.000. and that such foundation would be used by a reasonab'y prudent 
man, having no insurance, in rebuilding the building as it was before the fire, 
and the ninth, the last mentioned, complains of the instructed verdict. We 
conclude that, if the contention of the appellee that the foundation was 
not in contemplation of the parties to the insurance contract and should 
not be considered in determining the question as to whether there was a 
total loss of the building; that is, that the foundation was not covered by 
the policy of insurance is sound—then the judgment should be affirmed. We 
shall therefore confine our discussion to a decision of that question only. 


We are indebted to Justice Lane for the very succinct statement of the 
case thus made. He differs with the majority of the court, however, upon 
the sole question so to be determined here, and will state his own views. 
The majority agree with the trial court that the foundation of the house 
in this instance was not. within the contemplation of the parties to the insur- 
ance contract, and that in consequence the exclusion of the proffered evi- 
dence and the direction of the verdict did not constitute prejudicial error. 

The policy itself made no mention of the foundation of the residence as 
being within its terms, the provision indicating what was intended to be 
covered being as follows: 

“$5,000 on the two-story shingle roof frame building and additions 
attached thereto, including the heating and lighting apparatus and all per- 
manent fixtures, while occupied by owner and not otherwise, as a dwelling 
and situated as follows.” 

But the printed form used—while that portion was imperative in this 
instance because no amount was therein specified—contained a further 
general clause designed to apply to a separate building while occupied as a 
private barn, in which the foundations of that structure were expressly 
specified as being included. This omission of a like provision with reference 
to the dwelling house proper is in itself significant of a mutual under- 
standing that the superstructure only was covered, it seems to us. We 
think the case falls within that portion of the rule thus stated by the Court 
of Civil Appeals at Dallas in Murphy v. Insurance Co., 25 Tex. Civ. App. 
241. 54S. W. 407: 
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“We are of the opinion that the court erred in instructing that the jury 
might consider the injury to the foundation, in reaching a conclusion as 
to a total loss. We think the weight of authority to be that, in making 
the contract for insurance, it was contemplated that the foundation would 
not be destroyed, but that the contract was entered into with reference to 
that portion of the structure above ground. O’Keefe v. Insurance Company 
(Mo, Sup.) 41 S. W. 922, and authorities cited.” 

In the O’Keefe Case, 140 Mo. 558, 41 S. W. 922, 39 L. R. A. 819, so 
cited by the Texas appellate court, the Missouri Supreme Court, in making 
a like holding, quotes with approval from the Supreme Court of Wisconsin 
as follows: 

“In Lindner v. Insurance Co., 67 N. W. 1125, it was ruled by the 
Supreme Court of Wisconsin that, where the identity of a building as such 
has been destroyed by fire, it is a total loss, though some of its material 
may not have been entire.y destroyed. In that case it appeared from the 
evidence of the adjuster that the foundation and cellar of the house were 
entire, and a portion of the sills stood upon the stonework, and it was 
argued that, because the foundation was intact and had not been broken 
into a shapeless mass, it was not ‘a total loss.’ But the court said this evi- 
dence would not prevent the case from being regarded as one of total loss. 
‘It was not expected that the foundation and cellar would be utterly 
destroyed. . . . Soclear, indeed, did it seem to the court, that it held 
that the circuit court might have properly given a peremptory instruction 
that it was a total loss.” 

We think this case distinguishable upon the facts from that presented 
in Insurance Co. v. McIntyre, 90 Tex. 170, 37 S. W. 1068, 35 L. R. A. 672, 
59 Am. St. Rep. 797, so much relied upon by plaintiff in error. There a very 
substantial part of the structure above ground of the building itself re- 
mained, only the roof and east wall being burned, while here the only 
thing not burned up entirely was the concrete foundation and steps. Of 
course, in the ordinary application of those terms to everyday affairs, the 
foundation is as much a part of a building as the roof, or any other 
portion of it, but insurance policies constitute a special kind of contract— 
that is, one by which one of the parties agrees to indemnify the other 
against loss by fire of certain specific property they both understand to be 
subject-matter of their agreement—and the meaning of the word “building” 
or “dwelling” in that setting depends upon what they mutually had in mind. 
It seems to us more consonant with common understanding and experience 
in such special transactions to hold that, in so insuring a residence against 
destruction by fire, the parties contemplate that the protection shall apply 
to the building as such, and not to the foundation in the ground upon 
which it rests. Nor do we understand the holding in the McIntyre Case 
to apply a different rule of interpretation.. There was involved in that case 
no question affecting the foundation, and the Supreme Court stated the 
principle applicab'e to the state of facts obtaining as follows: 

“There can be no total loss of a building so long as the remnant of 
the structure standing is reasonably adapted for use as a basis upon whicn 
to restore the building to the condition in which it was before the injury.” 

The italics are our own, and the language they emphasize shows, as 
was before mentioned, that in that case there was a substantial remnant 
of the structure still standing above ground, and that the court had no 
reference to the foundation, which alone is here involved. 

Likewise, when their facts are gone into, there appears no necessary 
conflict between the Murphy Case and the holding of the Commission of 
Appeals, reversing the Court of Civil Appeals (165 S. W. 901) in Fire 
Association v. Strayhorn (Tex. Com. App.) 211 S. W. 447. Referring to 
the rule in the McIntyre Case, which we have just quoted, the Commis- 
sion says: 

“The above rule has been approved and followed in practically every 
subsequent case in the various states, involving the question of total loss, 
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limited, however, in its application to those cases where the remnant of 
the building remaining formed a substantial part of the original building. 
i In almost every case applying the ‘identity’ and ‘specific character’ 
rule announced in Williams v. Insurance Company, supra, including the 
above-cited Texas cases, and Murphy v. Am. Cent. Insurance Company, 25 
Tex. Civ. App. 241, 54 S. W. 407, relied upon by plaintiff, there was, under 
the facts, substantially a total destruction of the building and, in those 
cases where a remnant of the building remained, such remnant was not a 
substantial part of the building. So that, as observed by the writer of the 
note in 56 L, R. A. 790, had the rule announced in Royal Ins. Co. v. 
McIntyre been applied in those cases, the result would have been the same.” 

It thus appears that, as the concluding sentence quoted recites, the 
several cases referred to are not in real conflict, but are simply ruled by 
different states of fact. The subject is an interesting one, but the urge 
toward further discussion is resisted. 

We conclude that the judgment of the court below, should be affirmed; 
that order has accordingly been entered, with Associate Justice Lane dis- 
senting. 

Affirmed. 


LANE, J. (dissenting.) The defendant insurance company had pleaded 
that the building insured was not totally destroyed, but that it was only 
partially destroyed, and therefore the plaintiff was not entitled to recover 
the full amount named in the policy, but only the damage actually done 
by the fire. 

As shown by the majority opinion, the plaintiff, Dansby, testified that 
his house was completely destroyed, burned to the ground; that there was 
no lumber left; that there was nothing left but a pile of ruins; that T. B. 
Hubbard, for the plaintiff, testified that he considered the house a total 
loss; that the concrete foundation, above the ground, was burned and 
cracked and crumbled clear down to the dirt; that there was nothing leit 
that he, as a builder of many years, would consider as suitable to put back* 
into the building if rebuilt. J. B. Townsend, for the plaintiff, testified 
that the only thing left of the house was a pair of steps that were not 
damaged. 

For the purpose of proving its material defensive allegation—that is, 
that the house was only partially destroyed—and to rebut the testimony of 
the witnesses of the plaintiff with reference to whether or not there was a 
total loss, the defendant offered to prove by the witness Townsend, an 
experienced builder of many years: First, that the foundation of the 
house and the concrete steps leading up to the floor of the building were 
not damaged by fire; second, that said foundation and steps were sub- 
stantial parts of the building, and that, in rebuilding said house as it was 
before the fire, they would have a reasonable value of $1,000; and, third, 
that a reasonably prudent owner, who had no insurance and who desired 
to rebuild the house as it was before the fire, would use said foundation and 
steps, and that by so doing the house could have been replaced in as good 
condition as it was before the fire, at a cost of $23,000. All this proffered 
testimony was at the request of counsel for the plaintiff, rejected by the 
trial court, and the jury were instructed to return their verdict for the 
plaintiff. To this action of the court the defendant reserved its bill of 
exception. 

The majority of this court holds, in effect, that, as the policy of insur- 
ance made no mention of the foundation of the house as being any part of 
the property insured, and does specifically mention the heating and lighting 
apparatus and all permanent fixtures as being covered thereby, it is evident 
that it was not intended by the parties to the contract of insurance that 
the policy would include the foundation. 

With all due respect to my associates, to my mind such contention is 
extremely absurd. It could as well be contended that a policy, which in 
general terms insures a house, does not cover its metal roof and its stone, 
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concrete, or brick chimneys and flues, because they were not specially 
mentioned as being covered by the policy. 

The house burned in the instant case was insured for $35,000. The 
trial court permitted the insurer to offer testimony tending to show that it 
was totally destroyed by the fire, and refused to allow the insurer to 
show that there was a partial loss only, and that the house could have 
been restored to its former condition for $23,000. Under these circum- 
stances I am justified in assuming that neither the trial court nor this 
court knew nor now knows the nature of the foundation of the destroyed 
house, its height above the ground, its condition after the fire, or its value 
after such fire. It follows, then, that they could not know whether a 
reasonably prudent person, who had no insurance and who desired to re- 
build the house as it was before the fire, would, in rebuilding, use said 
foundation as it was after the fire. 

The Supreme Court of this state, in the case of Royal Insurance Com- 
pany v. McIntyre, 90 Tex. 170, 37 S. W. 1068, 35 L. R. A. 672, 59 Am. 
St. Rep. 797, in speaking of the term a “total loss” as that is used in the 
total loss statute of this state, said: 

“There can be no total loss so long as a substantial remnant of the 
structure standing in place is reasonably adapted for use as a basis upon 
which to restore the building to the condition in which it was before the 
injury, and whether it is so adapted depends upon whether a reasonably 
prudent owner uninsured desiring such a structure as the one in question 
was before the injury, would, in proceeding to restore the building to its 
original condition, utilize such remnant as such a basis.” 

In the present case the plaintiff in error did not merely offer evidence 
to show the value of the foundation, and that a reasonably prudent man 
would. use such foundation in rebuilding the building, but it offered to 
prove by an experienced contractor that such a prudent owner, in rebuilding 
would use the foundation, and in addition thereto two sets of large stone 
steps which were undamaged by the fire. Plaintiff in error further offered 
to prove that such steps and such foundation were a substantial remnant of 
the structure insured, and that they had a reasonable value in the rebuilding 
of the building of $1,000. I think that this testimony offered by the plain- 
tiff in error comes directly within the rule laid down by the Supreme Court 
of this state in the McIntyre Case. 

I respectfully dissent from the holding of the majority that the founda- 
tion of a house cannot be considered as a part of a building in determining 
the question of a total loss, unless it is specifically mentioned as being 
covered by the policy insuring the building. Under such holding, if a 
building, including the foundation, has a reasonable value of $20,000 to 
$25,000 and the value of the foundation, say of concrete 6 feet above the 
ground, is $4,000, the insurance company would be precluded from showing 
that the foundation was undamaged by the fire, and that it could and 
would be used by a reasonably prudent owner in reconstructing or replac- 
ing the building. ° 

Because of the error of the trial court in rejecting the proffered testi- 
mony with reference to the foundation of the insured building and _ its 
value, I think the judgment of the trial court should be reversed, and the 
cause remanded. 

——-—< 
NATIONAL UNION FIRE INS. CO. v. MALONEY. (No. 6957.) 


(Court of Civil Appeals of Texas. San Antonio. May 16, 1923. Re- 
hearing Denied June 20, 1923.) 
252 Southwestern Reporter, 1082. 

3. INSURANCE—AGENT, NOT INSTRUCTED TO CANCEL POL- 
ICY UNTIL AFTER TERMINATION OF AGENCY, NOT LIA- 
BLE TO INSURER FOR LOSS PAID AS RESULT OF FAIL- 
URE TO CANCEL. 

A former insurance agent, instructed by insurer, after his agency was 
$1-——-Vol, LI. 
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terminated, to cancel a fire policy on a building subsequently burned, is not 
liable to insurer for the amount paid insured as the result of failure to can- 
cel the policy. 

(For other cases, see Insurance, Dec. Dig. § 83[2].) 

Error from Erath County Court; Wm. Arch, Jones, Judge. 

Action by G. B. Maloney against the Nationai Union Fire Insurance 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 

Hickman & Morrow, of Dubiin, and Locke & Locke and Paul M. 
O'Day, all of Dallas, for plaintiff in error. 

Chandler & Pannill, of Stephenville, for defendant in error. 


Fry, C. J. [1] The record in this case comes to this court with an 
indorsement on the back indicating that G. B. Maloney is either appellant 
or plaintiff in error, which is left in doubt, as he is described as both in 
the indorsement. Every record should be properly indorsed, as an errone- 
ous indorsement is misleading and confusing to appellate courts. 

This suit was instituted by the defendant in error to recover from 
plaintiff in error the sum of $374.34, an amount paid to parties as return 
premiums on cancelled policies; said cancellation taking place under instruc- 
tions from plaintiff in error. The latter admits the justice and correctness 
of defendant in error’s claim, but pleaded in reconvention damage in the 
sum of $1,000, which defendant in error caused it by not cancelling a 
certain policy held by R. M. Evans on a certain frame building, which 
burned, and the amount of the policy was paid the insured by plaintiff 
in error. 

The testimony offered by Maloney and that offered by plaintiff in 
error on the issue as to whether the R. M. Evans policy, No. 27252, had been 
ordered canceled, was in sharp conflict, and the jury found in favor of 
Maloney. Maloney swore that Jones, agent of the insurance company, can- 
celed all but two of the policies held by his company in Dublin, Tex.; one 
of them being a policy held by Gallagher and the other by Evans. Jones 
denied this, but the jury believed Maloney, as they had the right to do. 
This was the pertinent, vital issue in the case. 

There is no merit in the appeal, and the judgment is affirmed. 

On Motion for Rehearing. 

[3] It was alleged that the agent of plaintiff in error, Jones, on Jan- 
uary 11, 1917, verbally instructed defendant in error to cancel the Evans 
policy, No. 25272. Jones swore that he so instructed Maloney, the latter 
denied this, and the jury found that Jones did not give such instruction. 
They answered that the words “canceled flat,” on Maloney’s record book 
of the policy, had a line drawn through them by Jones, which signified 
that the policy should be continued in effect; but, in addition, the jury 
found that plaintiff in error, after January 11, 1917, instructed defendant 
in error to cancel and take up policy No, 25272 issued to R. M. Evans. In 
addition to this, the jury found that it was not the intention of Jones that 
Maloney should act as agent of the company after January 11, 1917. The 
facts show that Jones visited Dublin to terminate the agency there, and he 
did terminate it, and from that date Maloney was not the agent of the 
company, and did not act as such. The insurance company after that date 
had no authority to call on Maloney to perform any service for it, as his 
agency had been terminated. 

The motion for rehearing is overruled. 

————__< 
FIREMEN’S INS. CO. v. ALONZO. (No. 376-3466.) 


(Commission of Appeals of eee Section A. Jan. 3, 1923.) 
246 Southwestern Reporter, 82. 
INSURANCE—DESTRUCTION OF INSURED GOODS AT PLACE 
OTHER THAN DESIGNATED IN POLICY HELD AVAILA- 
BLE DEFENSE BY INSURER. 
Under Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4874a, providing that 
no breach by insured of a warranty or condition of a fire policy shall avoid 
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it unless contributing to bring about destruction of the property the de- 
struction of the property by fire at a place other than that designated in the 
policy constituted a defense available to the insurer. 

(For other cases, see Insurance, Dec. Dig. § 419.) 

Certified Question from Court of Civil Appeals of Third Supreme 
Judicial District. 

Action by Mrs. J. W. Alonzo against the Firemen’s Insurance Com- 
pany. Judgment for plaintiff and defendant appeals. On certified ques- 
tion from the Court of Civil Appeals to the Supreme Court. Question an- 
swered. 

J. W. Cocke, of Waco, for appellant. 

Sleeper, Boynton & Kendall, of Waco, for appellee. 

Spencer, P. J. The honorable Court of Civil Appeals for the Third 
judicial district certified to the Supreme Court -the following facts found 
and the questions stated : 

“In this case, appellant issued to appellee a policy’ of insurance, covering 
certain personal property owned by appellee, while situated in a certain 
building occupied by a transfer and storage company for: storage purposes. 
The insured property was destroyed by fire during the life of the policy, 
but while the property was located in a building across the street from its 
location when the insurance was taken out, it having been removed to the 
other building by the storage company. The insurance company defended 
on the ground that the removal of the property was without its knowledge 
or consent; that it had only insured such property while contained and 
located in the particular premises described in the policy and not else- 
where; that the destruction of the property had occurred while same was 
elsewhere contained and located than as described in the policy, by reason 
whereof it was not liable. The answer set forth, with particularity, 
the terms of the policy, describing the property as being located in 
certain particular premises, and especially the provision that the com- 
pany contracted to insure the property ‘while so located and contained 
as herein described, and not elsewhere.’ There were other stipulations of 
the policy pleaded not necessary to set out here, whereby it was to become 
void if any change sheuld be made in possession of the subject of insurance. 
The trial court overruled the defenses of the company, and rendered judg- 
ment for the plaintiff for the full amount of the policy, $500 and interest. 

“The findings of fact of the trial judge show that the policy insured 
the property ‘while located and contained as described herein, and not else- 
where, to wit, while contained in the two-story, composition roof, brick 
building, occupied by McCrary Transfer & Storage Company.’ This loca- 
tion was at 226-228 South Eighth Street, in Waco, Tex.; and the goods 
were actually stored at such place at the date of the policy. Later, Mc- 
Crary moved his warehouse business to another building, on another block 
and street, in the city of Waco, removing the property in question to the 
new location; and. while the property was located in the new warehouse, 
the buildine and its contents, inc'uding such property, were destroyed by 
fire. The fire did not burn or injure the warehouse from which the. prop- 
erty had been removed. and the former warehouse nor any of its contents 
has been damaged or destroyed by fire. The court further found that the 
building to which the property was removed, and wherein it was destroyed 
by fire, was in fact a less hazardous risk than the one from which it had 
been removed, and took a less rate of insurance premium. The removal 
of the property from the first warehouse was without the knowledge or 
consent of, or notice to the defendant company, and it did not learn of 
such removal until after the fire. The court also found that the removal of 
the property from one warehouse to the other did not in any way contribute 
to or bring about the destruction of the insured property. 


“Upon these findings, the trial court concluded, as a matter of law, 
that the plaintiff was entitled to recover, under the holding of this court 
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in Allemania Insurance Co. v. Angier, 214 S. W. 450, construing article 
4874a of Vernon's Sayles’ Civil Statutes. 


“Appellant concedes that, assuming the constitutionality of the statute, 
the decision of this court in Allemania Insurance Co. v. Angier, if it be 
correct law, would be decisive of this case, since the facts are practically 
identical. However, it is contended that since we decided that case, the 
Commission of Appeals, in several cases, in which the decisions were 
approved by the Supreme Court, has held that provisions in an insurance 
policy, the breach of which could not, in any event, bring about the loss, 
were unaffected by the statute (article 4874a, Vernon's Sayles’). The cases 
referred to are: McPherson v. Camden Fire Ins. Co., 222 S. W. 211, and 
the companion cases of Providence-Washington Ins, Co. v. Levy & Rosen, 
222 S. W. 216, and AEtna Ins. Co. v. Waco Co., 222 S. W. 217. 

“It is earnestly insisted that these cases are in conflict with the con- 
struction we placed upon the statute in the Angier Case, in which an 
application for writ of error was recently dismissed by the Supreme Court, 
for want of jurisdiction. 

“In view of this state of the decisions, and the fact that the instant case 
does not involve an amount sufficient to confer jurisdiction upon the Su- 
preme Court by writ of error, we certify to your Honors for decision 
this question: In view of article 4874a, Vernon’s Sayles’ Civil Statutes 
1914, did the removal of the property in question, without the knowledge 
or consent of the insurance company, render the policy void, or constitute 
a defense available to the insurance company, in a suit for loss under the 
policy ?” . 

The decision in British Assurance Co. v. Miller, 91 Tex. 414, 44 S. W. 
60, 39 L. R. A, 545, 66 Am. St. Rep. 901, controls the answer to the question 
certified unless the value of that decision as a precedent is affected by 
article 4874a of Vernon's Sayles’ Civil Statutes of 1914, which was enacted 
subsequent to the renditions of the opinion. In that case, a provision of at. 
insurance policy in language identical with the language now under con 
sideration was construed. The property insured included the wearing ap 
parel and personal effects of the insured. These articles, or some of them, 
were taken by the insured to a location other than that designated by the 
policy, and while at the latter place were destroyed by fire. In an action 
upon the policy for the value of the goods destroyed, the insurer contended 
that the policy did not extend protection to the place to which the goods 
were removed, but confined its protection to the place designated in the 
policy. The insured contended that the policy should be construed most 
strongly against the insurer and in favor of the insured to prevent a for- 
feiture. The Supreme Court held that the policy was not forfeited by the 
removal of the goods to a location other than designated in the policy, but 
that it remained in full force and covered the property when returned to 
the place mentioned in the policy. It further held that the protection 
afforded by the policy was expressly limited to the time that the subject 
of the insurance should be contained in the house described, and that when- 
ever the subject of the insurance was taken from the house it was removed 
beyond the protection of the contract. 

The facts of the two cases being similar, they cannot be distinguished 
upon principle. The rule announced in the Miller Case governs; therefore, 
unless as stated, the statute has affected the clause of the contract now 
under consideration. The statute does not, in our opinion, in any wise 
affect the provision of the policy. The Legislature did not intend by the 
act to undertake to import into contracts of insurance provisions extending 
protection where none was intended by the parties. This would, in effect, 
be making contracts for the parties—an intention absolutely foreign to the 
legislative mind. The purpose of the act was not to write into insurance 
contracts something which is not to be found therein, but only to declare 
what the effect of a breach or yio'ation by the insured of a warranty, con- 
dition, or provision contained fn the policy would be in those cases where 
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the breach or violation did not contribute to bring about the destruction 
of the property insured. The act operates only in those cases where 
there has been a breach or violation of a warranty, condition or provision 
of an insurance policy, but which breach or violation did not contribute 
to bring about the destruction of the property. As there was no breach 
or violation of any warranty, condition, or provision of the policy, the 
statute has no application, 

The decision by the honorable Court of Civil Appeals in the case of 
Allemania Insurance Co. v. Angier, 214 S. W. 450, being in conflict with 
the conclusions we have reached, it is disapproved. 

Therefore, in answering the question certified, we hold that the de- 
struction of the property by fire at a place other than that designated by 
the policy constituted a defense available to the insurance company, and 
that article 4874a in no wise affects this defense. 

Cureton, C. J. The opinion of the Commission of Appeals answering 
certified questions is adopted, and ordered certified to the Court of Civil 


Appeals. 
_ oe ao 


AUSTIN FIRE INS. CO. v. ADAMS-CHILDERS CO. (No. 337-3705.) 


(Commission of Appeals of Texas, Section B. Jan. 3, 1923.) 
246 Southwestern Reporter, 365. 


3. INSURANCE—INSURER’S APPROVAL OF AGENT’S CON- 
TRACT TO KEEP INSURANCE RENEWED GIVES AGENT 
ACTUAL AUTHORITY TO SO CONTRACT. 

If insuranec agent agreed to look after renewals for insured .and either 
issue renewal policies or advise insured beforehand of his inability so to do, 
and reported this contract to the home office of insurer, and for several 
years thereafter insurer acquiesced in said contract by the agent, it was 
bound thereby. 

(For other cases, see Insurance, Dec. Dig. § 145[2].) 

4. INSURANCE—EXCESSIVE INSURANCE AVOIDS POLICY. 
Excessive or unpermitted coneurrent insurance, violative of the provi- 

sions of a fire insurance policy, renders the latter void. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 

5. INSURANCE— BURDEN OF SHOWING EFFECTIVE CHANGE 
IN POLICY FORM AS EXCUSE FOR FAILING TO RENEW 
POLICY RESTED UPON INSURER. 

Where insurer contracted with insured to renew fire policy or advise of 
its inability to do so, and insured sought to excuse breach of such contract 
by the fact that the State Insurance Commission promulgated by its order a 
new form for standard fire insurance policy, but it appeared that the law 
required certain things to be done before such order would be applicable to 
any given insurance company, the burden rested upon insurer to show that, 
as respects it, such things had been done so that the order became effective 
as to it, and thereby rendered its compliance with the contract to renew le- 
gally impossible. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

6. INSURANCE—FAILURE TO FULFILL CONTRACT TO RENEW 
OR ADVISE INSURED NOT EXCUSED BY: CHANGE IN 
STANDARD FORM. 

Where insurer contracted to either renew insured’s policy or advise in- 
sured of its inability to do so, a change by the State Insurance Commission, 
of the standard policy form, did not excuse failure to comply with the con- 
tract, since, even if the change rendered it impossible to renew the policy 
in the same form insurer still owed insured the duty of advising insured 
that insurer could not renew because of such change. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 


Error to Court of Civil Apeals of Third Supreme Judicial District. 








j 
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Action by Adams-Childers Company against the Austin Fire Insurance 
Company. Judgment for plaintiff was affirmed by the Court of Civil Ap- 
peals (232 S. W. 339), and defendant brings error. Affirmed. 


Thompson, Knight, Baker & Harris, of Dallas, for plaintiff in error. 

Snodgrass & Dibrell, of Coleman, for defendant in error. 

Powe Lt, J. As early as 1914 the Austin Fire Insurance Company was 
insuring the firm of Adams & Childers of Santa Anna, Tex., which firm 
was engaged in a, large mercantile business, against loss to their stock of 
goods by fire. In 1915, before the 1914 policy issued by said company in 
favor of said mercantile firm was to expire, one Stockard, as agent of the 
insurance company, solicited additional insurance business from said firm. 
At that time it was agreed by and between the said Stockard and said mer- 
cantile firm that the former, as agent, would renew and keep alive, from 
year to year, the insurance policies written by him in the various com- 
panies he represented, including this additional business; that he (the 
said agent) would renew these policies, or advise said firm before expira- 
tion that he could not do so, unless the firm itself advised him in the 
meantime not to renew them. 

In compliance with aforesaid agreement, the Austin Fire Insurance 
Company did renew its policies in favor of Adams & Childers in September, 
1915 and 1916. Stockard relieved the insured of the burden of keeping 
up with the expiration of their insurance policies in return for the’ in- 
creased insurance business given him and the companies he represented. 

Early in 1917, Adams & Childers incorporated their partnership business 
under the name of the Adams-Childers Company. After doing so, and 
about February 16, 1917, the new corporation advised Stockard of its 
changed status, and the insurance policies in favor of the partnershin firm 
were all properly indorsed accordingly. The mercantile corporation at the 
same time renewed its contract and understanding with Stockard, as agent, 
and it was agreed by the latter that he would look after the renewal of the 
policies of the insured corporation as he had done in the past for the 
insured partnership firm. 

However, when the $4,000 policy issued by the Austin Fire Insurance 
Company on the stock of goods in the main store of the company expired 
on September 27, 1917, Stockard did not renew the policy, as per his 
agreement aforesaid. Consequently, defendant in error had no policy with 
plaintiff in error at the time former’s stock of merchandise was destroyed 
by fire on October 12, 1917. 

Defendant in error, after the fire, presented a claim to the insurance 
company for the $4,000 due under a policy it alleged the company had 
agreed to renew. The insurer denied liability, whereupon the mercantile 
corporation filed its suit in the district court of Coleman county, Tex., to 
enforce its claim and recover under said policy, just as if it had actually 
been renewed, issued, and delivered. 

The case was tried in the district court before a jury. The special 
issues submitted to the jury and the answers of the jury thereto are as 
follows: 

“Question No. 1, Did L. V. Stockard as the agent of the Austin Fire 
Insurance Company, for said company, make an agreement with G. E. 
Adams, for the Adams-Childers partnership, that the policies of insurance, 
if any, then held by said firm in said company, would be renewed when they 
expired, for a period of one year, and that policies would not be permitted 
to expire but would be kept in force by renewing for another year from 
the date of the expiration of the policy, and unless so advised to the con- 
trary, a renewal of the policy would be issued for another term of one 
year and be delivered to the bookkeeper of the firm upon agreement of the 
firm to pay when delivered whatever amount of annual premium was due 
on each policy, such policies to be for the same amount as the policies 
expiring and upon the same terms as the one expiring, and was this to be 
done from year to year as to all policies expiring in defendant company, 
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if no notice was given to the contrary? Answer this question Yes or No. 
Yes. 

“Question No, 2. Did L. V. Stockard as agent for the Austin Fire 
Insurance Company, for said insurance company, on or about February 16 
1917, make an agreement with G. E. Adams, acting for Adams-Childera 
Company, if any, that the insurance transferred to the company would be 
continued with said company in the same way and upon the same terms as 
had been done with the partnership of Adams & Childers? Answet this 
question Yes or No. Yes. 

“Question No. 3. Did L. V. Stockard as agent for the Austin Fire 
Insurance Company for said company, on or about February 16, 1917, 
make an agreement with S. W. Childers, acting for the Adams-Childers 
Company, if any, that the insurance transferred to the company would be 
continued with said company or corporation in the same way and upon 
the same terms as it had been with the partnership of Adams & Childers? 
Answer this question Yes or No. Yes. 

“Question No. 4. Did L. V. Stockard have authority from defendant 
Austin Fire Insurance Company, to make such agreement, if any you find 
were made? Answer this question Yes or No. Yes. 

“Question No. 5. Did L. V. Stockard have apparent authority as agent 
for the Austin Fire Insurance Company, to make such agreement, if any 
you find were made? Answer this question, Yes or No. Yes. 

“Question No. 6. Did G. E, Adams inform L. V. Stockard not to 
renew any more insurance policies as they expired, for the Adams-Childers 
Company, and that he was going to place the insurance with some reciprocal 
underwriters or mutual companies? Answer this question Yes or No. No. 

“Question No. 7. Did L. V. Stockard fail to renew the policy in the 
Austin Fire Insurance Company, being policy No. 136310, expiring Septem- 
ber 27, 1917, in the sum of $4,000, because G. E. Adams for the plaintiff told 
him (Stockard) that he should not renew the’ policies carried by said 
Stockard which expired in August and September, 1917, as Adams intended 
to take out the insurance in reciprocal underwriters or mutual companies? 
Answer this question Yes or No. No.” 

Upon the aforesaid answers of the jury, the trial court entered judg- 
ment in favor of the Adams-Childers Company, and against the Austin 
Fire Insurance Company, for $4,000 and interest. The insurance company 
then brought the case by writ of error to the Court of Civil Appeals at 
Austin, That court, in an opinion by Chief Justice Key, affirmed the judg- 
ment of the district court. See 232 S. W. 339. The insurance company’s 
application for writ of error was granted, and the cause is now before us 
for examination and recommendation. 

In the Supreme Court, the plaintiff in error abandons many of the 
contentions urged by it in the district court and Court of Civil Appeals 
and presents here but one assignment of error. That assignment is to the 
effect that the trial court erred in refusing to peremptorily instruct the jury 
to return a verdict in its favor. This one assignment of error .is divided 
into several propositions, which may be grouped into three principal con- 
tentions. We shall now discuss these three in turn. 

In the first place, plaintiff in error says that Stockard was not author- 
ized by it, as its agent, to look after the expirations of defendant in 
error’s policies in its company; that, if he made any such agreement and 
assumed any such burden, it was on his own account personally and not 
binding on his principal; that if any one was liable to defendant in error 
in damages for dereliction of duty or breach of contract, it was Stockard, 
individually and alone. The contention of the insurance company is that 
these theories just presented are established by the undisputed testimony. 
Certain terms of the contract made by agent Stockard with the insured 
are undisputed. For instance, he himself sets out such provisions, as 
follows: 

“In that conversation that I had with them, I did tell them that I 
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would, on the policies then existing or that might thereafter be issued by 
me, renew them from time to time, and keep them renewed from time to 
time, unless they directed me not to do so. I told them that I would keep 
the policies renewed and not let them expire on him without giving him 
notice.” 

From this quotation it is clear that Stockard agreed to keep these 
policies renewed or advise the insured of his inability to do so, unless the 
insured company, itself, should advise him in advance not to issue the poli- 
cies. In other words, Stockard relieved the insured of the necessity of 
keeping up with. its policies and the dates of their expirations. It was 
further undisputed that Stockard was to deliver the policies in due course, 
after issuance, to the bookkeeper of insured, who was authorized to pay 
the premiums demanded by the insurance company from year to year. 
Stockard did not deny his obligation to look after these renewals. He 
attempted to excuse himself for failing to renew the policy in suit’ by 
testifying that he did not renew it because the insured directed him not to 
do so. The jury, upon conflicting evidence in this connection, found against 
this contention of Stockard. The jury also found, likewise upon conflict- 
ing testimony, that Stockard, as agent of said company, agreed to renew 
this very policy in the Austin Fire Insurance Company, and not merely in 
any company represented by Stockard and to be chosen by him. The jury 
further decided that Stockard had actual authority, as well as apparent 
authority, to make this contract with defendant in error to renew the policy 
in suit. 

[1] These findings of the jury were approved by the trial court in 
awarding judgment against the insurance company. They were acquiesced 
in by the Court of Civil Appeals. We have carefully read the entire state- 
ment of facts, and we cannot say that there is no evidence to support such 
findings of fact. Therefore said findings are binding upon the Supreme 
Court. See Electric Express & Baggage Co. v. Ablon, 110 Tex. 235, 218 
S. W. 1030; Sheehan v. Levy (Tex. Com. App.) 238 S. W. 900. 


The Court of Civil Appeals, in the instant case, held that an agent, 
such as Stockard was, was acting within the apparent scope of his author- 
ity in making agreements to renew policies in a given company he repre- 
sents. Judge Key relies upon a former decision of his own court in case 
of Insurance Co. v. Wingfield, 49 Tex. Civ. App. 202, 108 S. W. 788, as 
well as the Supreme Court case of Cohen v, Ins. Co., 67 Tex. 325, 3 S. W. 
296, 60 Am. Rep. 24, as supporting his opinion in the case at bar. In 
the Wingfield Case, the agent who represented the company was a local 
agent and had the same authority to represent his company as Stockard 
had in the instant case. He had the blank policies in his possession and 
was authorized to issue and deliver them by merely countersigning his name 
thereto. As so deliver, they were binding until and unless later canceled 
by the insurer. The practical effect of the holding of the Court of Civil 
Appeals in the Wingfield Case is that an agent such as Stockard was is a 
general agent for the insurance company in the issuance and delivery of 
policies and is authorized to contract to do the things which are ordinarily 
incident to procuring and writing of fire insurance policies. 

It is significant that a writ of error was denied by the Supreme Court 
in the Wingfield Case, although recovery against the insurance company 
had been awarded by the lower courts, and even though there had been no 
finding of fact that the agreement to renew the policy was an agreement 
to renew it in a particular company among those represented by the agent. 
In the Wingfield Case, the court held that it would be presumed that an 
agreement to renew a policy was an agreement to renew it in the same 
company, 

In view of the refusal of a writ of error by the Supreme Court in the 
aforesaid case, we are much impressed that its holdings are sound. Further- 
more, it is supported by many authorities of other states. These authori- 
ties are collated by the Supreme Court of North Dakota in the very 
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similar fact case of McCabe v. AEtna Ins. Co., 9. N. D, 19,.81 N. W. 426, 
47 L. R. A. 641. 

But counsel for the insurance company contend that by holding it 
liable in the case at bar, we would be overruling the opinion of the Court 
of Civil Appeals at Texarkana in the case of Insurance Co. v. Robinson, 
192 S. W. 793, as well as that of the Court of Civil Appeals at San Antonio 
in the case of Insurance Co. v. Richey, 206 S. W. 383, which latter case 
followed the Texarkana court in its case aforesaid. 

Neither of the two cases last mentioned reach the Supreme Court on 
application for writ of error. Therefore, even if they are in conflict with 
the opinion of the Court of Civil Appeals at Austin in the Wingfield Case, 
supra, we would be inclined to follow the latter, in which a writ of error 
was refused. 


[2] But it is not necessary for us ta attempt to settle or reconcile 
any such alleged conflict in these authorities. The findings of the jury in 
the instant case are such as to render the insurer liable under all the au- 
thorities. As already stated, the jury found that a renewal of this policy 
in this very company was contracted for. Not only so, but the jury also 
found that Stockard was actually, as well as apparently, authorized by the 
insurer to make this agreement with the insured. While the evidence upon 
these points is highly conflicting, there is evidence authorizing this finding 
by the jury, because a portion of Stockard’s own testimony would justify 
the jury in finding that he reported to his principal (plaintiff in error) 
this contract to look after and issue these renewals. The jury had a right 
to believe part of Stockard’s evidence and absolutely discard other portions 
of it. It is peculiarly the province of the jury to reconcile inconsistencies in 
the testimony of any witness. 


[3] Now, if Stockard agreed to look after these renewals and either 
issue such policies or advise insured beforehand of his inability so to do, 
and if he reported this contract to the home office of plaintiff in error, and 
for several years thereafter the company acquiesced in said contract by its 
agent, we think it is clearly bound thereby. 

The daily reports by the agents of insurance companies are largely for 
the purpose of keeping the principal advised and to give the company an 
opportunity to exercise its option to cancel policies issued and delivered to 
the insured or disavow contracts made in connection therewith. The com- 
pany had a right to permit its agent to assume the burden of keeping the 
_ policy in force, and looking after its renewal for the insured, and relieving 
it of that duty. Stockard did it because it increased his business, and an 
insurance company itself might reasonably decide that its own portion of the 
agent’s business would be materially increased by getting started with the 
insured by reason of such a contract extending certain courtesies to the 
latter. Such a contract violates no Texas statute, nor is it subversive of 
sound public policy. In fact, there is much evidence that it is customary 
for such agents to look after renewals of policies listed with their agencies. 
Competition in this line is keen, and the volume of such business is likely 
to follow those who do the most by way of accommodating the insured. 

As already indicated, we have been cited to no case which holds that ° 
the company itself would not be bound under a renewal contract of the kind 
we have here. We have an executed agreement, based upon valuable con- 
sideration, to write this very policy from year to year, unless certain things 
should happen, which things did not happen. In view of the provisions 
of the standard fire insurance policies in this state, we do not think a more 
definite or binding present contract could have been made by the parties 
than was made in the case at bar. In other words, if there had been an 
absolute contract for the issuance and acceptance of the renewal policies 
from year to year, such a contract would still have been subject to ter- 
mination at any time at the option of either of the interested parties. Under 
the very terms of the policy itself, either party could have canceled the same 
at any time before it expired on September 27, 1917, or after the renewal 
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policy had been issued and delivered, if it had been so issued and delivered, 
Consequently, in contracting for the renewal, the parties only recognized 
their mutual rights reserved in the insurance contract itself, in any event, 
to terminate it at pleasure. It seems clear to us, therefore, that this was, 
in facf, a definite and executed insurance contract. Furthermore, there is 
evidence that the company itself had actually authorized the contract that 
was actually made by its said agent. 

Even the cases of Insurance Co, v. Robinson, and Insurance Co. v. 
Richey, supra, relied upon by the insurance company, clearly recognize the 
binding effect upon the insurance company of a contract like the one we 
have here, where the company itself, as well as its local agent, had notice 
thereof. For instance, in the former case, Judge Levy says: 

“It is therefore concluded that the agreement in the instant case is lack- 
ing in the essentials of a completed contract to renew the policy at its 
expiration, and that there is no proof that the agent had authority to make 
the agreement in the case.” 

This same judge, in the same case, also holds: 

“It is not doubted that an insurance company, through its authorized 
agent, may contract by parol for the renewal of a policy. Cohen v. Ins. 
Co., 67 Tex. 325, 3 S. W. 296, 60 Am, Rep. 24, And contracts to insure 
in the future are held valid, and specific performance thereof may be com- 
pelled even after a loss which would be covered by the policy if issued.” 

In the latter case of Insurance Co. v. Richey, Chief Justice Fly says: 

“There is nothing to indicate that it was within the scope of his agency 
for appellant to attend to the insurance business of policy holders in the 
company, after the life of a policy had ended. It may not have been agree- 
able to appellant to reinsure appellee’s property, and there is no proof that 
appellant had any intimation of the agreement made by Barker to serve 
appellee, and certainly it could not be lawfully held liable for the breach 
of an unauthorized promise made by its agent.” 

The Supreme Court of North Dakota, in the case of McCabe v. Ins. 
Co., 9 N. D. 19, 81 N. W. 426, 47 L. R, A. 641, says: 

“That an insurance company can, by a preliminary parol contract, bind 
itself to issue or to renew a policy in the future, seems too well settled to 
admit of doubt. In addition to the foregoing, the following are a few of the 
many authorities sustaining this doctrine: Stickley v. Mobile Ins. Co., 37 
S. C. 56, 16 S. E. 280, 838; Baubie v. A£tna Ins. Co., 2 Dill. 156, Fed. Cas. 
No. 1,111; Cohen y. Continental F. Ins. Co., 67 Tex. 325, 60 Am. Rep. 24, 
3 S. W. 296; Taylor v..Germania Ins. Co., 2 Dill, 282, Fed. Cas. No. 
13,793; King v. Cox, 63 Ark. 204, 37 S. W. 877; Neward Mach. Co. v. 
Kenton Ins, Co., 50 Ohio St. 549, 22 L. R. A. 768, 35 N. E. 1060; Croft v. 
Hanover F. Ins, Co., 40 W. Va., 508, 21 S. E. 854; Hardwick v. State Ins. 
Co., 20 Or. 547, 26 Pac. 840; More v. New York Bowery F. Ins. Co., 130 
N. Y. 537, 29 N. E. 757.” 

It will be observed that the judge who wrote the case last quoted from 
cites the Texas case of Cohen v. Ins. Co., 67 Tex. 325, 3 S. W. 296, 60 
Am. Rep. 24. In the latter case Justice Gaines says: 

“There can be no doubt that an insurance company, through its author- 
ized agent, may contract by parol for the renewal of a policy, although it 
may be stipulated on the face of the instrument itself that this shall not be 
done. There is no peculiar sanctity attached to such provision in contracts 
of this character which makes them an exception to the general sule that 
parties to an agreement may, by mutual concurrence, change its terms at 
any time after its execution so as to meet their pleasure or interest. A 
contract of insurance may be by parol, and its terms may be changed by 
parol, by mutual assent. It has accordingly been held in numerous decisions, 
that though a policy be forfeited by the failure to pay the premiums 
according to its conditions, yet an agent, duly authorized, may waive the 
forfeiture, and thereby reinstate the obligation. The cases go even further, 
and decide that the authority of the agent may be implied from a previous 
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waiver of a former forfeiture of the same policy, or from a general custom 
of such agent to exercise such power over the contracts of the company. 
Insurance Company v. Norton, 96 Otto, 234; Chicago Life Ins, Co. v. 
Warner, 80 Ill. 410; Holmes v, Philadelphia Life Ins. Co., 61 Penn. State, 
107: Bowman v. Ins. Co., 59 New York, 521; Westchester Fire Ins. Co. 
v. Earle, 33 Mich. 143; The Trustees, etc., v. Brooklyn Fire Ins. Co., 19 
New York, 305.” 

Therefore, regardless of whether or not the local agent who issued 
these policies may by his own acts bind the insurance company itself, it is 
unquestionably true that the company itself and for itself can make such a 
contract. The jury in this case had found that it actually, and not merely 
apparently, authorized Stockard to make this contract. We think it binding 
upon the company, under those circumstances, under all the authorities. 
Therefore the company was not entitled to a peremptory instruction upon 
the ground that the undisputed-evidence showed that the contract to renew 
was not binding upon the company itself. 

We will say, before passing on to the next question presented in the 
application, that the contract between the insured and agent Stockard was 
entirely mutual and reciprocal and to the advantage of each of the con- 
tracting parties. Fire insurance policies are subject to cancellation at any 
time, even after they are issued, at the ontion of either party at interest. 
The contract to renew merely carried this same right of either party to 
countermand the order for insurance. But, it did make it obligatory upon 
the agent to keep up with the expirations and either renew the policies as 
they expired or tell the insured in advance that they could not be renewed. 
There is a natural tendency on the part of people, generally, to continue 
to do business with the same people. Where a start is made, and where 
the business concern: is accommodating, trade rarely changes. Therefore, an 
insurance company might well conclude that it would be to its decided 
advantage to gather new business by permitting its agents to relieve the 
insured of looking after their expirations. The contract is, in no sense, 
unreasonable and is clearly based upon a good consideration. In fact, it is 
not contended that it is without consideration. 


[4] In the second place, the plaintiff in error contends that it was 
entitled to a peremptory instruction because the undisputed evidence shows 
the insured was carrying excessive insurance in violation of certain pro- 
visions contained in the policy, even if it shou'd be held that the policy 
itself was binding upon the company. It is well settled that excessive of 
unpermitted concurrent insurance, violative of the provisions of a fire 
insurance policy, render the latter void. Our section of the Commission of 
Appeals so held, and collated the authorities in support thereof, in the 
case of Boatner v. Providence-Washington Ins. Co., 241 S. W. 136. 

We think Judge Key recognized the force of the authorities, some of 
which formed the basis of our opinion in the Boatner Case. But he held 
that there was no excessive insurance in the case at bar. In making this 
holding, the judge said: 

“In reply to that assignment, counsel for the defendant in error assert 
that the testimony does not show an excess of concurrent insurance, and 
give a list of what purports to have been the other policies upon the prop- 
erty, which list does not show such excess.” 

The language just quoted possibly indicates that the court made its 
finding upon a statement of counsel for the insured. We think the court 
merely overlooked saying that counsel’s statement was accepted because 
substantiated by the record itself. Of course, the record, and not the 
statement of any counsel, is to be looked to by the courts as the basis of 
findings of fact. In the Court of Civil Appeals, the insurance company 
had an additional assignment to the effect that this issue of over-insurance 
was raised by the evidence and should have been submitted to the jury as 
requested by it in due season. No such assignment is presented in the 
Supreme Court. 





1388 Insurance Law Journal, Vol. 61. [1923 


Does the undisputed evidence show any over-insurance in the case at 
bar? We think not. On the other hand, it seems rather clear to us that 
there was no excessive insurance, under the undisputed evidence. The 
policy itself permitted $30,000 of insurance on merchandise in the main 
store building on lots 1, 2, 3, and 4 in block 29 of the town. Counsel for the 
insurance company, in the application for a writ of error, list several poli- 
cies renewed and not renewed, on merchandise of insured, aggregating a 
total of $32,500. But, in this list of policies is included one for $3,000 
issued by the Western Assurance Company on merchandise located in the 
iron-clad warehouse, which was itself situated on lots other than the site 
of the main store building. It is the testimony of both Stockard and 
Adams that this $3,000 policy covered merchandise so situated. This evi- 
dence is not controverted. The warehouse building did not burn. It is 
clear to us that this $3,000 policy should be deducted from the total of 
$32,500 aforesaid, leaving less than $30,000 on the stock in the main store, 
and the latter total was authorized on such stock. Consequently Judge Key 
correctly found that there was no breach of this provision of the policy. 
Counsel for defendant in error seems to show another deduction, based upon 
the record that should be made, but it is not necessary for us to pass on 
this additional deduction. It follows, from what has been said, that we 
are of the view that the insurance company was not entitled to a peremptory 
instruction on the ground that the undisputed evidence in this case showed 
excessive insurance was being carried. 

In the third place, the plaintiff in error contends that it was entitled to 
a peremptory instruction because the State Insurance Commission in June, 
1917, promulgated a new form for standard fire insurance policies in Texas, 
and that the company could not, under the law, have executed its contract 
with defendant in error and renewed the policy in suit; even if it had made 
a binding agreement to do so. The answer of the Court of Civil Appeals 
to this contention can be found beginning near the middle of the second 
column on page 341 of 232 S. W. and ending near the bottom of the second 
column on the next page of that volume. 

Counsel for the insurance company, in their application, or since, have 
cited no authority sustaining their position in this regard or controverting 
this portion of the opinion by Judge Key. We are inclined to think he is 
correct, and especially as to the part which we shall soon quote. 

The only proof of the new policy form promulgated by the insurance 
board of the state was a copy of such order alleged to have been signed 
by the members of this Commission. Judge Key says that he finds no 
statute authorizing such board to issue certified copies to be used in evi- 
dence, and he thinks this copy itself was not admissible. He cites a case 
by our Supreme Court in that connection. 

[5] But, even if that copy was admissible, the law required certain 
other things to be done before the new order so promulgated would be 
applicable to any given insurance company. There was no proof that these 
things had been done. Upon this point, we think Judge Key correct when 
he says (232 S. W. 342): 

“It will be observed that, by force of the statute just quoted the 
alleged action of the State Fire Insurance Commission, in prescribing a 
different form of policies, did not become effective as against the Austin 
Fire Insurance Company, or any other insurance company, until such com- 
pany had been furnished with the form of policy referred to, and each 
company was allowed 60 days after being so furnished to adopt such form 
of policy. No evidence was submitted to show that, on September 27, 1917, 
the date when the policy should have been renewed, the Austin Fire Insur- 
ance Company had been furnished with the form prescribed. We think 
the burden rested upon the insurance company to furnish such proof in 
order to show that it was prohibited by law from complying with the 
verbal contract it had previously made, and, such proof not having been 
supplied, that defense failed.” 
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[6] But, in addition to the views of the Court of Civil Appeais upon 
this contention, it seems to us that the new policy form, even if it had 
been shown to be binding upon plaintiff in error prior to September 27, 
1917, would still constitute no defense to the suit of defendant in error. 
In that event, under its contract with the insured, plaintiff in error, at 
any rate owed the former the duty of advising it that it could not renew 
the policy, because of the new regulations of the State Insurance Commis- 
sion. If it had complied with that duty, the insured would have had an 
opportunity to accept a policy under the new standard form: It will not do 
to say that the insured would not have accepted the new policy. It had 
always carried a great deal of insurance, and since the standard form was 
the only one available under the state regulation, they probably would 
have accepted it. At any rate, they should have had the opportunity to do 
so. The mercantile corporation was relying upon a renewal of this policy 
before expiration, unless advised to the contrary. It is not even contended 
that any notice of an intended refusal to renew the policy was served upon 
the insured. 

In view of what has been said, we follow the example of the Court of 
Civil Appeals and pretermit any discussion of the vigorous assignments of 
counsel for insured, attacking the State Insurance Commission statutes as 
being unconstitutional. We do not think it is necessary for us to do this. 
The final disposition of the case, in our opinion, does not require it. The 
same conclusion applies to the cross-assignment of error presented by coun- 
sel for defendant in error. It is not necessary to pass upon that. 

Upon none of the grounds assigned do we think a peremptory instruc- 
tion to the jury should have been given in the instant case. We think the 
application for writ of error presents no reason for disturbing the judg- 
ments of the lower courts. 

Therefore we recommend that the judgments of the district court and 
Courts of Civil Appeals be affirmed. 

Cureton, C. J. The judgment recommended in the report of the Com- 
mission of Appeals is adopted, and will be entered as the judgment of the 


Supreme Court. 
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WESTCHESTER FIRE INS. CO. v. DICKEY et at. (No. 1366.) 
(Court of Civil Appeals of Texas. El] Paso. Oct. 26, 1922. Rehearing 
Denied Jan. 4 ,1923.) 

246 Southwestern Reporter, 730. 

3. INSURANCE— SUBSTANTIAL COMPLIANCE WITH BOOK- 

KEEPING REQUIREMENTS SUFFICIENT. 

A substantial compliance with clauses in fire insurance policy as to the 
keeping of books and inventories is sufficient. 

(For other cases, see Insurance, Dec. Dig. § 335[1].) 

Higgins, J., dissenting. 

Appeal from District Court, Knox County; Jas. A. Stephens, Special 
Judge. 

Action by A. T. Dickey against the Westchester Fire Insurance Com- 
pany and others. Judgment for plaintiff, and the named defendant ap- 
peals. Affirmed. 

Thompson, Knight, Baker & Harris, of Dallas, for defendant, 

D. J. Brookreson, of Benjamin, and J. S. Kendall, of Munday, for 
appellees. 

Harper, C, J. This is a suit upon a fire insurance policy on stock of 
merchandise for $1,300 and fixtures, etc., $200. The alleged value of the 
property destroyed was $2,500. 

_Defendant’s answers were general demurrer, special exceptions, general 
denial, and specially that it had not sold or delivered any policy of insur- 
ance to plaintiff ; that, if plaintiff has or holds any policy, same was procured 
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by fraud; that the fire was caused or procured by plaintiff. They pleaded 
the record warranty clause, in that plaintiff failed to take an inventory, 
and failed to prepare and keep a complete record of business transactions 
as provided in the policy, etc. Submitted to a jury upon special issues, and 
upon the verdict judgment was entered for full amount of policy, from 
which an appeal is perfected. 

The special issues submitted and the answers thereto are as follows: 

(1) What was the value of A. T. Dickey’s stock of merchandise at 
the time of the fire on the 10th day of April, 1916? Answer: $2,000.00. 

(2) Did the plaintiff substantially perform and fulfill the requirements 
and provisions of the policy introduced in evidence, as set forth under the 
record warranty clause? Answer: Yes. 

(3) Was the policy sued on herein procured by Dickey of Ragsdale 
or his clerk, Newsom, through fraud or deceit? Answer: No. 

(4) Was the fire that destroyed Dickey’s store caused by the act, 
agency, or procurement of A. T. Dickey? Answer: No. 

(5) Was the fire that destroyed Dickey’s store caused by the act, 
agency or procurement of A. H. Beach? Answer: No. 

It is urged first that the uncontroverted evidence shows that the plain- 
tiff did not comply with the warranty clauses of the policy: (a) In the 
matter of taking inventory; (b) in the preserving inventory and producing 
it; (c) and in keeping amount of sales after inventory and in the proper 
form; and that therefore the court erred in refusing appellant’s proffered 
peremptory instruction for defendant; (d) that the charge given was er- 
roneous, and that the court should have submitted the special charges re- 
quested upon these issues; and the other assignments and propositions 
attack the chafge above quoted in the same ways upon the issues of fraudu- 
lently obtaining the policy and upon the value of the loss. 

{1] There are 17 assignments of error and 18 propositions of law in 
a 36-page brief, not an authority cited in support thereof, and appellee has 
supinely rested his case without answer brief. Thus this court is highly 
comp imented, for, in effect, they charge it with full knowledge of the law 
or with the ability to readily find it. It is the duty of counsel to find and 
cite the cases most directly bearing upon the points urged. This ,is to 
facilitate the work of the appellate courts. Rule 31 (230 S. W. vii). 

[2] As to the refusal of peremptory instruction, the evidence is such 
that reasonable minds ‘could properly and consistently differ respecting the 
question. In such cases the trial court is never justified i giving a peremp- 
tory charge. Ward v. Powell (Tex. Civ. App. 127 S. W. 851). The first 
proposition under this assignment is: 

“The undisputed evidence showing that the assured kept no record of 
sales of flour made in the regular course of business, the policy became 
avoided.” 

The plaintiff testified as to this flour that “he had it under consign- 
ment, paid for it as he sold it,” so it was no part of the stock of goods 
insured. 

[3] Again it is urged that, a book kept, in which were the items of 
goods sold to one Sherrell, a peddler, having been burned up, this voided 
the policy. This was not the book of daily sales kept for the purpose of 
complying with the stipulations in the policy. Besides, the plaintiff testified 
that the daily sales were entered in the book which was produced upon the 
trial. The testimony shows that plaintiff purchased this business in Febru- 
ary, 1915, from one Miller, and some time afterwards plaintiff so'd to one 
Mathis. He testified that during this time he had a ledger and another 
book used in invoicing the goods; that they were burned up in this fire. 
Appellant says the failure to preserve these books breached the policy, be- 
cause it provides that assured shall preserve all inventories of stock taken 
during the current year and the preceding calendar year which were on 
hand when the policy was issued. The rule is that a substantial compliance 
with these warranty clauses is sufficient. Western Ins, Co. v. Kemendo, 
94 Tex. 367, 60 S. W. 661. 
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In Brown v. Palatine Ins, Co., 89 Tex. 590, 35 S. W. 1060, our Su- 
preme Court, speaking through Brown, J., said: 

“Bhe evident object on the part of the insurance company was to re- 
quire of the insured to preserve such evidence as would enable it, with 
reasonable certainty, to arrive at the amount of loss, in case the property 
should be destroyed by fire, and it should be called upon to perform its 
contract of insurance, and thereby guard itself against fraudulent and 
wrongful claims, if the books kept and produced by the insured served the 
purpose in view, it should be held a compliance with the contract.” 

As noted above the plaintiff did not own the establishment nor operate 
it for several months after this inventory was taken. No one testified 
whether or not the book burned contained a complete inventory of the 
goods in the house at the time taken, but, even if it did, or that we might 
presume that it did, in our opinion it would be of little value after three 
months’ conduct of the business by another owner in arriving at the 
amount of goods actually in the house at the time of the fire, especially in 
view of the further fact that an inventory was taken when the plaintiff 
repurchased the stock, and only a:short time before this policy was issued, 
and this book was produced at the trial, together with a book with an 
account of the daily sales from that date up to the fire. At least it is in 
testimony, not contradicted, that such was the case. These books were 
not copied into the statement of facts, so that we here might pass upon 
whether they were sufficiently complete to comply with the provisions of 
the policy. The plaintiff testified that they were complete, and referred to 
the books in testifying as if they were before the court at the time, and 
there seems to be no question that they were, so we conclude that it was a 
question for the jury to determine whether a substantial compliance with 
the provisions of the policy obtained under all the facts, and we think 
that the charge of the court sufficiently covered the issue, so those assign- 
ments attacking its sufficiency are overruled. 

{4] It is urged in this connection that the court erred in refusing 
special charge requested by appellant defining the term “substantially.” In 
this there was no error for the reason that it is not a legal term as con- 
templated by article 1984a, Rev. Stat. (Vernon’s Sayles’ Ann. Civ. 1914). 
The word is in common use, and the definition offered, or any other, would 
not likely have assisted the jury in arriving at a proper verdict. Bay Lum- 
ber Co. v. Snelling (Tex. Civ. App.) 205 S. W. 763. 

[5] The next error assigned is that the court erred in refusing special 
charge requested as follows: 

“Did the defendant Winchester Fire Insurance Company agree with the 
plaintiff, Dickey that it would insure his property consisting of his stock 
of goods and fixtures against loss or damage by fire?” 

It was not error to refuse this charge because it includes both a ques- 
tion of law and of fact. 

Other special issues requested by the defendant and refused are: 

“(1) Did the defendant through its agent deliver to plaintiff without 
any condition attached the policy sued on? 

“(2) Did the defendant accept any proposition or request from 
Dickey that it insure his property?” And 

“(3) Did the plaintiff have an agreement with R. E, Ragsdale that 
the policy sued on in this case was to be submitted to the defendant for 
its acceptance before it was to become effective?” 

As to the first, there is no doubt that the policy was delivered, so it 
was not necessary to submit such question. 

As to the second, there is no evidence in the record to the effect that 
the defendant company did or did not write the class of policy sued on, 
nor is there any affirmative evidence that the company did not accept the 
risk according to the policy issued, so, since the evidence does not justify 
it, there was no error in refusing to give it. 

[6] And this is sufficient reason for refusing to submit the third. 
Ragsdale testified that he told plaintiff that the application would have to 
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be submitted to the company before the policy would be delivered, and he 
further testified that it went to the general offices in New York, but there 
is no testimony from any source that the risk was refused because of the 
class of policy applied for. We think the questions formed sufficiently 
covered the issues made by the pleadings and the evidence. As to the ninth, 
we see no difference between the value of the stock of goods and value 
of the loss, the entire stock having been destroyed. 

We find no bill of exceptions to support the assignment for improper 
argument of counsel, so it will not be considered. 

Finding no error, the cause is affirmed. 


Hiacins, J. (dissenting). In submitting special issues, article 1984a, 
Revised Statutes provides that the court shall submit such explanations and 
definitions of legal terms as shall be necessary to enable the jury to prop- 
erly pass upon and render a verdict on such issues. 

In Railway Co..v. Co.lier (Tex. Com. App.), 215 S. W. 838, the 
plaintiff sued to recover damages to a shipment of live stock for alleged 
negligent delay in transit. The case was submitted upon special issues, 
and no definition of negligence was given. The defendant requested a 
charge defining the same which was refused. In an opinion by the Com- 
mission of Appeals, the Supreme Court expressly approving the holding 
on the questions discussed, it was held error to refuse the instruction citing 
the statute and Knight & Co. v. Railway Co., 41 Tex. 406. The Knight 
Case was submitted upon special issues, and it was said: by Justice Moore: 

“And the jury should have such instruction upon them as may be 
appropriate and necessary to enlighten and aid them in reaching their con- 
clusion.” 

Appellee Dickey did not literally comply with the provisions of the 
record warranty clause, but this was not necessary, for, as was held in 
Brown v. Palatine Insurance Co., 89 Tex. 591, 35 S. W. 1060, the object 
of the clause is to require the insured to preserve such evidence as would 
enable the insurance company with reasonable certainty to arrive at the 
amount of loss in case the property be destroyed by fire. And if the books 
kept and produced by the insured served such purpose they should be held 
to be a compliance with the contract. 

The second issue submitted by the’ court was whether the plaintiff 
substantially performed and fulfilled the requirements and provisions of the 
policy introduced in evidence as set forth under the record warranty clause, 
In order for the jury to intelligently answer this question, they should have 
been appropriately instructed that the books kept and produced by appellee 
Dickey, in order to comply with the provisions of the clause in question, 
must have shown with reasonable certainty the amount of loss sustained 
by Dickey through the fire. 

There are a number of assignments presented by the appellant relating 
to this phase of the charge; one being directed against the court’s action 
in refusing special charge No. 2, requested by the appellant, which reads: 

“You are instructed that the term ‘substantially perform and fulfill 
the requirements and provision of the policy introduced in evidence,’ as 
set forth under the record warranty clause, means such a compliance with 
said clause as could be ascertained from the books kept by said A. T. 
Dickey, the amount of merchandise that he had on hand at the time of 
the fire.” 

Other charges .and special issues were requested by the plaintiff in 
error relating to the failure to literally comply with the record warranty 
clause, but for various reasons in my opinion they were properly refused. 

Special Charge No. 2 is somewhat awkwardly expressed, but it cor- 
rectly instructed the jury what would constitute a substantial compliance 
with the record warranty clause. It would have enabled the jury to intelli- 
gently pass upon the question presented in the second issue. In my opinion 
its refusal was reversible error. 


For the reasons indicated the writer dissents from the affirmance. 
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AUTOMOBILE INSURANCE CO., OF HARTFORD, CONN.,, v. 
BUIE. (No. 6922.) 
(Court of Civil Appeals of Texas. San Antonio. April 11, 1923. Re- 
hearing Denied May 16, 1923.) 
252 Southwestern Reporter, 295. 

I. a — INSURANCE BROKER HELD AGENT OF IN- 
SU ; 

Where the policy is issued at the instance of, and is delivered to the 
insured through an intermediary agent or broker, who collects the premium 
and shares in the commission paid thereon by the insurer, the intermediary 
agent or broker is deemed the agent of the insured in procuring the policy, 
and the insurer is not bound by his acts, nor is knowledge acquired by him 
in the transaction imputed to the insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[2].) 

2. INSURANCE—POLICY MAY BE REFORMED FOR MISTAKE. 
If it is shown by clear and convincing proof that in applying to the 

agent for the insurance the insured specifically describes the property de- 
sired to be covered, and the policy issued in pursuance of this application 
misdescribes the property and includes material not intended by the insured 
to be covered, the result amounts to a mutual mistake of the parties, and 
if, through no negligence of the insured, the mistake is not noticed by him, 
and the property is destroyed, the contract, if void in the form written, will 
be reformed so as to embrace the real intention, and if valid as so re- 
formed will be enforced. 

(For other cases, see Insurance, Dec. Dig: § 143[4].) 

3. INSURANCE — FULL RECOVERY WHERE PART OF PROP- 
ERTY NOT DESTROYED, IS ERROR. 

Full recovery in a fire policy, where part of the insured property is 
not destroyed, is unauthorized, Rev. St. art. 4874, as to total loss, being 
inapplicable. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

5. INSURANCE — KNOWLEDGE GAINED BY AGENT AFTER 
TERMINATION OF AGENCY DOES NOT BIND INSURER. 
Where agency of one for insurance company had terminated before he 

knew of insured’s taking out additional insurance, such knowledge was not 

imputable to the company. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

6. INSURANCE — STATUTES RELATIVE TO REPRESENTA- 
TIONS NOT APPLICABLE TO BREACH OF CONDITION AS 
TO TAKING OUT ADDITIONAL INSURANCE. 

The contention that breach of condition of fire policy against taking 
out additional insurance must be shown to have contributed to bring about 
the destruction of the property, to constitute a good defense, cannot be 
sustained, Rev. St. arts. 4947, 4948, being inapplicable. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 

7. INSURANCE—INTEREST COMPUTED FROM SIXTIETH DAY 
AFTER LOSS. 

Where date of proof of loss and notice is not shown, it will be as- 
sumed that notice was given and proof made on date of fire, so that interst 
is to be computed from the sixtieth day after loss occurred, under policy 
provision that loss is payable 60 days after notice and proof of loss fur- 
nished the company. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Appeal from District Court, Tarrant County; Ben M. Terrell, Judge. 

Action by James A. Buie against Automobile Insurance Company, of 
Hartford, Conn. From judgment for plaintiff, defendant appeals. Re- 
versed and remanded. 

Thompson, Knight, Baker & Harris, of Dallas, for appellant. 
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Slay, Simon & Smith, Walter L. Morris, and McCart, Curtis & Me- 
Cart, all of Fort Worth, for appellee. 

SmitH, J. Appellee, Buie, placed materials on leased premises in 
Tarrant county, preparatory to drilling an oif well thereon. Desiring to in- 
sure these materials, or some of them, against loss by fire, he called upon 
one Rutledge, an insurance agent, through whom it had been his custom to 
procure insurance, and requested him fo issue policies to cover those 
materials. Rutledge advised Buie that none of the companies represented 
by him would issue such policy, but that he could get the desired insurance 
through other agents, to which Buie assented. In pursuance of this under- 
standing Rutledge requested the local agent of appellant company at Fort 
Worth to procure and issue the policy, and appellant's agent in response to 
this request issued the policy for $4,000 and delivered it to Rutledge, who 
in turn delivered it to Buie, from whom he collected the premium. In 
accordance with an arrangement with appellant’s agent, apparently common 
among insurance agents in such cases, Rutledge retained half of the com- 
mission on this premium as compensation for procuring the risk and paid 
the balance over to appellant’s agent, who acquiesced in the division of the 
commission and paid the net premium to appellant, his principal, who 
retained it. 

It appears that the policy issued was made to cover all materials and 
machinery ordinarily used in the drilling of an oil well, and all that Buie 
then had on the ground, or subsequently placed thereon. Later on Rut- 
ledge, at Buie’s request, procured from one of his own companies an addi- 
tional policy, for $6,500, covering some of the materials or machinery insured 
in the first policy, which thereby became doubly insured. The latter policy, 
being the one sued on here, embraced a stipulation that the whole policy 
should be rendered void in the event the insured should thereafter procure 
additional insurance on the property covered in this policy. 

Most of the materials and machinery insured were merged into a com- 
pleted well-drilling outfit, including necessary houses, derrick, etc., but 
some of the lumber, of the value of several hundred dollars, was left over 
and remained idle on the ground. Subsequently, and during the period 
covered by the two policies, the completed structures, as well as the ma- 
chinery installed therein, were totally destroyed by fire, but the left-over 
materials were not destroyed. Buie collected under the second policy, issued 
through Rutledge’s company; but appellant resisted payment of the policy 
issued by it, and this suit was brought by Buie to recover the amount of 
this insurance. The insurance company answered, and, among other de- 
fenses, alleged that subsequent to the issuance of the policy sued on the 
insured had taken out additional insurance covering some of the property, 
and under the terms of the contract the policy was thereby rendered void. 
In reply to this pleading, Buie filed a supplemental petition, alleging that 
the property thus doubly covered was embraced in the policy sued upon 
through mutual mistake of the parties in that he did not apply to appellant 
for insurance upon the specific property which was subsequently covered 
in the second policy issued, and did not know it had been included in the 
policy sued on, which he sought to have reformed so as to exclude the 
doubly insured property. The cause was tried by jury, upon whose verdict 
judgment was rendered reforming the policy as prayed for, and in favor 
of Buie for the full amount of the policy. Only two issues were sub- 
mitted to the jury, upon which they found, simply: (1) That Rutledge, 
to whom Buie applied for insurance, did not “give any notice or informa- 
tion” to appellant’s agent “to include in the policy of insurance involved in 
this suit the items of. property” afterwards included in the second policy, 
issued by Rutledge; and (2) that after appellant discovered that the addi- 
tional insurance had been issued it did not within a reasonable time, or 
within 90 days after such discovery, notify the insured that it would not 
be bound by its policy, here sued on. In addition to these jury findings, 
the court below filed very full findings of fact and conclusions of law. 
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Appellant has brought forward 37 propositions of law based upon 36 
assignments of error, but when appropriately grouped they present a much 
smaller number of questions of law. 

[1] The question first to be determined is one of agency. As _ has 
been shown, Buie, the insured, did not deal directly with appellant’s agent, 
and at no time had any communication with him. He applied to Rutledge, 
through whom for years he had been getting his insurance, in policies issued 
by companies for w thom the latter was an agent. Rutledge did not represent 
appellant, and had no express authority to bind it by word or act. So, 
being unable to place the desired insurance in one of his own companies, 
Rutledge, with Buie’s consent, sought elsewhere for the policy, procured 
it in appellant’s company through the latter’s agent, and, under an agree- 
ment to that end, the two agents shared equally the commission allowed by 
appellant on the premium, which Rutledge collected from Buie and paid 
over to appellant’s agent, who in turn paid it over to appellant. The 
precise question thus presented is whether or not, under the peculiar facts, 
Rutledge is deemed to have been the agent of appellant; the insurer, in the 
transaction. The question is not a new one, in this or other jurisdictions, 
and in a practically unbroken line of authorities in this state it is held 
that in cases such as this, where the policy is issued at the instance of, 
and is delivered to the insured through, an intermediary agent or broker, 
such as Rutledge in this case, who collects the premium and shares in 
the commission paid thereon by the insurer, the intermediary agent or 
broker is deemed the agent of the insured in procuring the policy, and 
the insurer is not bound by his acts, nor is knowledge acquired by him in 
the transaction imputed to the insurer. May, Ins. § 124a; Joyce, Ins. §§ 
413, 414, 557; 14 R. C. L. p. 1010; 22 Cyc. p. 1444; Insurance Co. v. 
Blum, 76 Tex. 653, 13 S. W. 572; Fire Ass’n v. Cement Co., 37 Tex, Civ. 
App. 629, 84 S. W. 1115; Insurance Co. v. Harris, 26 Tex. Civ. App. 537, 

S. W. 867; Holmes v. Thomason, 25 Tex. Civ. App. 389, 61 S. W. 504; 
Insurance Co, v. Oliver (Tex. Civ. App.) 204 S. W. 367; McGraw v. 
Insurance Co., 126 La. 32, 52 South, 183, 38 L. R. A. (N. S.) 614, and 
note, 20 Ann. Cas. 1229. Appellee cites article 4961 of the Statutes, and 
Insurance Co. v. Wandell (Tex. Civ. App.) 195 S. W. 289, as authority 
for his contention that under the facts of the case Rutledge became the 
agent of the insurer, who was thereby bound by his acts, and to whom 
was imputed any knowledge acquired by said agent in the transaction. 
The opinion in the Wandell ‘Case upho!ds this contention, and bases the 
decision upon the statute cited, and upon the decision in Insurance Co. v. 
Cummings (Tex. Civ. App.) 78 S. W. 716, which may also be said to sup- 
port appellee’s contention. It has been expressly held by the Supreme Court 
of Texas, however, that article 4961, relied upon in the Wandell Case, and 
cited by appellee, does not affect the question presented, and does not serve 
to constitute an intermediary agent or broker, such as Rutledge, the agent 
of the insurer. Insurance Co. v. Walker, supra. When the statute is thus 
eliminated, it leaves the Wandell Case and Cummings Case standing alone 
against the array of authorities we have cited above, which we feel obliged 
to follow. Appellant’s propositions 21, 2la, 22, 23, and 24, raising this 
question, must be sustained. 

[2] The question next to be considered is whether or not equity will 
reform the contract of insurance so as to exclude from the property covered 
the material the insured claims was not intended to be included therein. If 
this material was effectually embraced in the property covered, then the 
whole policy, according to its provisions, was voided when Buie subse- 
quently procured additional insurance covering the same material. This 
is a somewhat general statement of the questions presented, but it is as 
specific as the statements in the briefs of the parties warrant. Although 
this question is presented by appellant as its first and paramount proposition 
of law, it does not set out in its brief a description of the property covered 
in the policy sued on, or of the property included in the additional policy, 
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or the clause in the policy prohibiting the additional insurance. However, 
appellee seems to concede that the two policies cover in part the same 
materials, and that this fact voids the policy as written, but undertakes to 
save himself by showing that the property thus doubly insured was in- 
cluded in the instant policy through the mutual mistake of the parties, and 
contrary to his instructions. As the judgment must be reversed upon other 
grounds, we will not discuss the evidence, which appellant insists was 
insufficient to warrant the reformation of the contract sued upon; but this 
much may be said upon the question: If it is shown by clear and con- 
vincing proof that in applying to the agent. for the insurance the insured 
specifically describes the property desired to be covered, and the policy 
issued in pursuance of this application misdescribes the property and in- 
cludes material not intended by the insured to be covered, the result amounts 
to a mutual mistake of the parties. If, through no negligence of the in- 
sured, the mistake is not noticed by him, and the property is destroyed, the 
contract, if void in the form written, will be reformed so as to embrace tie 
real intention, and if valid as so reformed will be enforced. Joyce, Ins. 
§ 3509 et seq.; Insurance Co. v. Lewis, 48 Tex. 622; Insurance Co. v. Wan- 
dell, supra; Insurance Co.-v. Brannon, 99 Tex. 391, 89 S. W. 1057, 2 L. R. 
A. (N. S.) 548, 13 Ann. Cas. 1020; Kelly v. Ward, 94 Tex. 297, 60 S. W. 
311; Insurance Co. v. Hill (Tex. Civ. App.) 127 S. W. 283. 

In his thirteenth proposition of law appellant contends that Buie ap- 
plied for a “builder’s risk,” which covers only structures in course of con- 
struction, and that, as the property here insured had been assembled into 
completed structures at the time of the loss, no recovery could be had. The 
statement under this proposition is not sufficient to affirmatively show error. 
A portion of the testimony of Rutledge is set out, mostly in general terms, 
and if that testimony alone is considered, and is given a liberal construction 
in appellant’s favor, it may be said to show that a “builder’s risk” was 
applied for, and that the completed structure was destroyed; but no showing 
is made as to the character of policy actually issued. The particular 
clause, or clauses, in the policy bearing upon the nature of the risk, or 
from which it may be held that it did not cover completed structures, or 
covered only unassembled materials, is not set out in appellant’s brict. This 
proposition cannot be considered. 

[3] It appears that the policy sued on covered certain materials on 
the insured’s premises, a part of which were merged into completed struc- 
tures prior to the loss, and that the completed structure was totally de- 
stroyed, but that the unused material, although covered by the policy, was 
not destroyed. The full amount of the policy, however, was recovered, and 
complaint thereat is made by appellant in its fourteenth to eighteenth, and 
twenty-ninth, propositions of law, which are grouped. These propositions, 
to which appellee makes no reply, must be sustained. It is provided in 
article 4874, R. S., that a fire insurance policy, in case of total loss of real 
property insured, shall constitute a liquidated demand for the full amount 
of the policy; but this statute does not apply to cases where a portion of 
the property insured was not destroyed, as was the case here. This being 
true, the recovery should have been limited to the value of the property 
actually destroyed. 


[4] While appellee was upon the witness stand, appellant sought in 
cross-examining him to prove by him that he had been convicted and 
served a term in the penitentiary for the offense of counterfeiting. The 
court, however, refused to permit appellee to answer the question designed 
to elicit this testimony, upon the objections urged by his counsel! that “you 
cannot introduce that as an impeachment in a civil case. The rule is as 
plain as can be—it is immaterial, irrelevant, and highly prejudiced, and I 
object to it on the further ground that it is incompetent.” In other juris- 
dictions the rule seems to be that proof of the prior conviction of a witness 
for a felony is admissible to impeach such witness in civil cases. 28 R. 
C. L. p. 624, § 212; 40 Cyc. p. 2606. But the contrary appears to be the 
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established rule in Texas. Railway v. Creason, 101 Tex. 335, 107 S. W. 
527; Railway v. De Bord, 21 Tex. Civ. App. 702, 53 S. W. 587; Burchard 
v. Woodward (Tex. Civ. App.) 223 S. W. 707; Hazard v. Telegraph Co., 
54 Tex. Civ. App. 113, 116 S. W. 625. Appellant’s twenty-seventh and 
twenty-eighth propositions of law are overruled. 

[5] The court below took the position that appellant ascertained that 
the insured had violated the terms of the policy by taking out the addi- 
tional insurance; but as it did not repudiate the policy on that account 
within 90 days, or within a reasonable time, after ascertaining the fact, it 
was thereby estopped from urging that defense. But the record shows 
that appellant did not learn of the additional insurance until after the loss 
occurred, unless it was charged with the notice thereof by reason of the 
knowledge gained by Rutledge when he himself procured the additional 
insurance for Buie several months after appellant’s policy was issued and 
delivered. This theory of the trial court is erroneous, however. In the 
first place, as we have shown, Rutledge was not the agent of the insurer; 
but, even if he had been such at the time the policy was issued, his agency 
fully terminated with the delivery of the policy to the insured, and he no 
longer had any authority to bind appellant by his conduct, or as the reci- 
pient of notice of the taking out of additional insurance several months 
after his agency ended. He gained this knowledge, not while acting for 
appellant, but for an entirely different company, and long after his connec- 
tion with appellant had terminated. He was under no duty to convey this 
notice to appellant, and did not do so, and it was not imputed to appellant. 
Mech. Agcy. § 1832 et seq.; Irvine v. Grady, 85 Tex. 120, 19 S. W. 1028. 

[6] The trial court held, also, that it was not shown that the breach 
of the condition against taking out additional insurance contributed to 
bring about the destruction of the property, and therefore it was no 
defense to the suit. Articles 4947 and 4948, R. S., are cited in support 
of this position. These articles, however, relate to false representations 
of the insured in procuring the issuance of policies, and are not appli- 
cable here. Appellee also cites the case of Insurance Co. v. Buckingham 
(Tex. Civ. App.) 211 S. W. 531, in support of this theory; but that 
decision is not applicable. In that case the property insured was _ per- 
sonal property, and the court held that the removal of it from one place 
to another did not contribute to bring about its destruction. Here the 
provision sought to be vitiated is one in effect prohibiting double insur- 
ance, which is an entirely different thing. The removal of the insured 
property may not serve to render the risk more hazafdous, as held in the 
Buckingham Case; but if it is insured for two or more times its value 
the additional hazard is not difficult to perceive. Besides, the Bucking- 
ham decision is based upon article 4874a relating exclusively to personal 
property, whereas appellee’s whole case is based upon the theory that the 
property destroyed was real, and not personal property, a question not 
now necessary to decide. It appears, too, that the holding in the Buck- 
ingham Case has been definitely disapproved by our Supreme Court. 
Insurance Co. v. Alonzo (Tex. Com. App.) 246 S. W. 82. Appellant’s 
propositions 19, 20, 21, 30, and 37 must be sustained. Appellant’s propo- 
sitions 25, 26, 33, 34, and 35 will be disregarded because of the insuf- 
ficiency of the statements thereunder. 

[7] In its judgment against appellant, the court allowed appellee 6 
per cent. interest from the date of the fire-loss, and appellant complains 
of this as error, upon the ground that it was expressly provided in the 
policy that the amount of the loss shall be payable 60 days after notice 
and proof of loss is furnished the company. In the statements under the 
proposition raising this question, the date of proof of loss or notice is 
not shown, and it will therefore be assumed that this notice was given 
and proof made on the date of the fire. Under the facts disclosed, and the 
loss not being total, and it not being shown when proof of loss was made 
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interest shou'd have been computed from the sixtieth day after the loss 

occurred. Fire Ass'n v. Strayhorn (Tex. Com. App.) 211 S. W. 447. 

For the reasons given the judgment will be reversed, and the cause 
remanded. 

~~. «-- 
SPRINGFIELD FIRE & MARINE INS. CO. v. DAVIS et at. 
(No. 8840.) 
(Court of Civil Appeal of Texas. Dallas. May 26, 1924.) 
252 Southwestern Reporter, 862, 

1. INSURANCE— FINDING THAT INSURANCE AGENT KNEW 
THAT ANOTHER THAN INSURED OWNED INTEREST IN 
INSURED GOODS AND WAS A PARTNER IN BUSINESS 
HELD JUSTIFIED. 

In an action on a fire insurance policy, evidence held sufficient to sus- 
tain jury’s finding that defendant's agent knew that another than insured 
owned an interest in the insured goods and was a partner in the business. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

2. INSURANCE—CONDITION AS TO SOLE OWNERSHIP HELD 
WAIVED BY AGENT’S KNOWLEDGE OF FACTS. 

Actual knowledge of an insurance agent when the policy was delivered, 
and while it was in force before a loss, that another than insured owned 
an interest in the goods insured, waived the policy condition as to sole 
ownership. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


Error from District Court, Delta County; A. P. Dohoney, Judge. 

Action by F. M. Davis and another, as partners, against the Springfield 
Fire & Marine Insurance Company. Judgment for plaintiffs, and defendant 
brings error. Affirmed. 

Thompson, Knight, baker & Harris and Will C. Thompson, all of Dal- 
las, for plaintiff in error. 

C. C. McKinney and L. L. James, both of Cooper, for defendants in 
error. 

HAMILTON, J. From plaintiff in error’s brief we quote a statement of 
the nature and result of the case as follows: 

“By their original petition F. M. Davis and S. D. Culp, as partners, 
sued the Springfield Fire & Marine Insurance Company, stating that on 
August 25, 1920, thgy owned some merchandise situated in Cooper, Tex., 
making up a stock of a racket store. On this date the defendant issued 
to plaintiff a policy of insurance against loss by fire for $2,500 on a 
stock of merchandise, for the term of one year, beginning August 23, 
1920. On April 23, 1921, while the policy was in force, the merchandise 
was damaged by fire. That at the time of the fire this merchandise was 
worth $6,002.52, and that the loss to the stock of merchandise was $5,- 
342.96. That the total insurance was $6,500, so that the defendant is 
indebted to the plaintiff in the sum of $2,054.96. That $6,000 total insur- 
ance was permitted by the plaintiff, but that at the time of the issuance 
of the policy to the plaintiff the defendant knew there had already been 
$4,000 written on the policy, and issued its $2,500 policy with such informa- 
tion, and by mistake made the total concurrent permit read $6,000, The 
plaintiff duly performed all of the conditions of the policy and made proof 
of loss on June 22, 1921. Plaintiff prayed for judgment for $2,054.96. 

“Defendant answered by a general demurrer and special exceptions, 
with general denial, and specially pleaded the record warranty clause set 
out in policy sued on, and further that the policy provided it should be 
void in the event the assured named in it should not be the sole and un- 
conditional owner of the property described in the policy. That the policy 
was issued to F. M. Davis, and that F. M. Davis is not the sole and 
unconditional owner of the property described in the policy; that he 
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owned only a partial interest in the property; that S. D. Culp, who joined 
as plaintiff, owned an interest in the property, by virtue of which the 
policy became void. Defendant pleaded the materiality of said provision. 

“By supplemental petition plaintiff alleged that the defendant’s agent 
at the time the policy was issued had notice that S. D. Culp was a part 
owner of the goods insured, and with such knowledge issued and delivered 
the policy and received the premium; that the defendant had notice before 
the writing and delivery of the policy, and subsequently accepted the 
premium on the same, so that it is estopped from alleging the policy is 
void in so far as the question of the ownership is concerned. 

“The jury found in substance that the agent of the defendant knew 
at the time the policy was issued that S. D. Culp owned an interest in 
the stock of goods; that Gaston learned that Culp was a partner in the 
business after the policy was issued and before the time of the fire. The 
court rendered judgment for the plaintiffs and against the defendant for 
$1,425.05, interest from date of judgment, and costs.” 

On the 23d day of August, 1920, F. M. Davis and S. D. Culp were 
engaged in the retail business in the town of Cooper, They were con- 
ducting what is denominated in the proof as the “variety business,” or 
“racket business,” in Cooper. The business was operated under the name 
of F. M. Davis. Formerly the business was owned by Davis and a 
Mr. Stell; the interest of the latter having been acquired by S. D. Culp 
in the spring of 1919. At the time the policy was issued in 1920, and 
continuously thereafter until April 23, 1921, while it was in force, the 
merchandise covered by it, and which was destroyed by fire, was owned 
by Davis & Culp in the following proportions: One-third belonged to 
Davis, and two-thirds to Culp. J. G. Gaston was the agent of plaintiff 
in error in the town of Cooper, solicited the insurance, and wrote and 
delivered the policy. It was generally known among the business men of 
Cooper, and among wholesale dealers from whom Davis and Culp made 
their purchases, that Cup was a part owner. All the checks issued in 
payment of indebtedness against the business were made in the name of 
Davis & Culp. On each check appeared in red letters the following: 
“The Francis David Racket Store, Davis & Culp, Owners.” The checks 
issued in payment of the insurance premium on the policy in question bore 
this notation. Both Davis and Culp testified that the agent knew Culp 
was a part owner of the business. Davis testified, among other things, 
as follows: 

“IT stated that Mr, Gaston knew that Mr. Culp was a part owner in 
this business. I base that fact—that statement on the fact that I paid him 
the checks for the policy, the premiums on the policy. I did say that the 
business was run under the name of F. M. Davis. It is a fact that the 
checks all bore the name of The Francis Davis Racket Store,’ but we 
did not do business under that name; we did business under the name of 
F. M. Davis, because that was the way the wholesale people knew us; 
that’s the way the invoices came. I do not know that I said anything 
to Mr. Gaston when I handed him the checks for the premiums. I might 
have said, “Here, Mr. Gaston, is your check,’ or something like that, or we 
might have talked about it a little. I don’t remember about that. One of 
these checks is dated November 1, 1919. I don’t remember anything that 
happened, or anything I said, when I gave him this check, only something 
like, ‘Here, Mr. Gaston, here’s your money.’ I do not remember anything 
I said to him when I delivered him the check dated December 1, 1919; but 
we did talk about Mr. Culp being a partner of the store. The first insur- 
ance Mr. Gaston wrote for us when Mr. Stell sent him down there; that 
was when Mr. Stell had an interest in it. I do not know that there was 
anything about the checks that would inform Mr. Gaston that Mr. Culp 
was a partner of the business; only he could read the name of the checks, 
the name of Davis & Culp. I could not swear that anything else came 
up, when I gave him the checks, that would inform him that Mr. Culp was 
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a partner in the business. Counsel was asking me about the checks that 
bore the name ‘The Francis Davis Racket Store.’ All these checks were 
signed ‘F. M. Davis Store,’ and that is the way I kept our book account. 
That was the way we ran our accounts with the wholesalers. Most of 
the goods we had shipped to us were shipped in the name of F. M. Davis. 
Mr. Gaston did come to our store, both before and after the issuance of 
the policy; he was around there once in a while. I did tell him about Mr. 
Culp having an interest in the business. I remember one time he was in 
there and said he did not know I had a partner, and I told him that Mr. 
Culp had purchased an interest in it. The checks you hand me are the 
ones that were given by myself; they were given for merchandise mostly, 
and bills that I owed over town, for telephone and such things, for dray- 
age and expenses. I paid everything by check, and the checks will show 
it. All these checks had on the face of them the words: ‘The Francis 
Davis Racket Store, Davis & Culp, Owners,’ in red letters. I said that 
Mr. Stell owned an interest in this business at one time; he owned a half 
interest, and later on Mr. Culp bought that. Mr. Stell was the first man 
who asked Mr. Gaston to write rhs policy, and it was written in the name 
of F. M. Davis. These three checks, payable to Mr. Gaston, that I have 
identified, were for the purpose of paying the premium on this insurance, 
for the policy written in the name of F. M. Davis.” 

Mr. Davis also testified that Stell told Mr. Gaston, the agent, that Culp 
had bought him (Stell) out, and that the agent “had better come and give 
us some insurance.” 

Culp testified that he was interested in the business as a partner at the 
time the policy was issued, he owning two-thirds of the business and Davis 
owning the other one-third, and that the business was run under the name 
of F. M. Davis. His principal business was farming, but at different times 
during Mr. Davis’ absence he had charge of the business, conducting and 
managing it. He testified that he had never at any time matle an effort 
to conceal his partnership interest in the business, and that there was no 
reason for his doing so. The agent had seen him in the place of business 
numbers of times, and Culp testified that on one occasion the subject came 
up between Mr. Gaston, the agent, and himself, and that he told Gaston 
that he owned a part of the business, and further testified that it was 
generally known among merchants and business men, insurance men and 
others, in Cooper, that he was a partner in the business. He testified that 
he did not know what occasioned Gaston’s being in the store at the time he 
told Gaston that he owned a part of the business; that Gaston was often 
in the store, frequently dropping in when passing. 

The agent testified that he had known Davis about 6 or 7 years; that 
he indorsed the checks bearing the words printed in red letters as above 
quoted, cashed them, and got the money. He testified that he did not re- 
member whether or not Culp ever spoke to him about owning an interest 
in the store; that Mr. Culp might have spoken to him about it; he would 
not be positive as to this. He testified that there was no good reason why 
he would not want to write insurance for Culp, and that he had solicited 
his insurance. He also stated that he “would not presume to say that it was 
not generally known that Mr. Culp was a partner in that business.” 

The facts as a whole reveal that it was generally known that Davis 
and Culp owned the business in partnership, and that this knowledge had 
been communicated to Gaston, plaintiff in error’s agent, before the fire, if 
not before the insurance was written. There is not a suggestion in the 
testimony that either Davis or Culp made any misrepresentation as to the 
ownership of the business, or sought to prevent disclosure of Culp’s interest 
being made to the agent of plaintiff in error. It is not contended that 
plaintiff in error suffered any harm or disadvantage by reason of the policy 
being made in the name of F. M. Davis, and containing no recital of Culp’s 
part ownership. It is admitted that the policy would have been issued just 
as readily with Culp’s name inserted as part owner as without it. 
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[1] The case was submitted to the jury upon special issues. The 
special issues and the respective answers to them were as follows: 

“Did J. G. Gaston, agent of the defendant, know at the time the policy 
in controversy was issued, to wit, on the 23d of August, 1920, that S. D. 
Culp owned an interest in the stock of goods and business being conducted 
under the name of F. M. Davis? Answer ‘yes’ or ‘no. Answer: “Yes. 

“If you have answered the preceding question in the negative, then did 
said Gaston learn that said Culp was a partner in said business from either 
Davis or Culp after the issuance of said policy and before the time of the 
fire? Answer ‘yes’ or ‘no. Answer: Yes.” 

The pleadings and the proof clearly justify the submission of these 
issues as determinative of the case. The evidence amply sustains each/ of 
the findings made by the jury, and the legal effect of those findings is. 
properly reflected in the judgment of the court. 

{2] The policy of insurance delivered contained a provision that the 
policy should be void if the interest of the insured in the property were 
not truthfully stated therein, and also contained a provision that, if the 
interest of the insured in the property be other than unconditional and sole 
ownership, the entire policy should be void. Upon these provisions alone, 
plaintiff in error relies to defeat the recovery. Since in our judgment the 
proof is sufficient to disclose that the agent had knowledge of all the facts 
with reference to the true ownership at the time the policy was delivered, 
and while the policy was in force previous to the loss, we think it must 
be held as a matter of law that he, acting within the scope of his authority, 
waived those provisions. There was no concealment and no misrepresen- 
tation practiced by defendants in error. The fact that Culp was a part 
owner in the business was of no concern to the agent, so far as protecting 
the interests of plaintiff in error, his principal, was involved, since the 
policy would have been issued and the risk assumed just as readily with 
Culp’s name inserted in the policy in conjunction with that of Davis as 
with it omitted from the policy. 

Proof of general knowledge of the copartnery ownership of property 
insured is held to be competent to impute such knowledge to the insurance 
agent and estop the insurer from insisting upon a clause in the policy thus 
waived. Actual knowledge of the true ownership on the part of the agent 
before the loss in this case was established by the evidence, which, as 
stated, reveals that there was no effort whatever to practice concealment 
or misrepresentation upon plaintiff in error’s agent and representative. This 
proof establishes, in legal effect, that the provisions of the policy relied 
upon by plaintiff in error were waived. 

The judgment is affirmed. 

we 
NORTHERN NECK MUT. FIRE ASS’N OF VIRGINIA v. TUR- 
LINGTON et AL. 
(Supreme Court of Appeals of Virginia. March 15, 1923.) 
116 Southeastern Reporter, 363. 

4. INSURANCE— AGENT OF MUTUAL COMPANY, WITH LIM- 
ITED AUTHORITY TO RECEIVE APPLICATIONS, CANNOT 
MAKE BINDING CONTRACT CONTRARY TO BY-LAWS. 
Persons dealing with a mutual insurance company are affected with 

notice of the provisions and limitations of its charter, constitution, and by- 

laws, so that an agent, whose powers are limited to receiving and for- 
warding applications for insurance, together with the premums, for accept- 
ance or rejecton, can make no contract of insurance binding the company. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

5. INSURANCE—RECOVERY NOT ALLOWED ON ORAL AGREE- 
MENT OF AGENT OF MUTUAL COMPANY THAT POLICY 
WAS IN IMMEDIATE EFFECT. 

Where the by-laws of a mutual company expressly required written 
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applications and such applications required conformity to all ruies and regu- 
lations of the association, and stipulated that no recovery could be had for 
loss or damage occurring prior to noon of the day the application was ap- 
proved by the association, there could be no recovery by insured on an oral 
agreement with agent of such mutual insurance company that insurance was 
in effect immediately; no written application having been made as required 
by the by-laws. 

(For other acses, see Insurance, Dec. Dig .§ 131[2].) 

6. INSURANCE—BURDEN OF PROOF ON INSURED TO ESTAB- 
LISH CONTRACT, AND NEGLIGENCE OF INSURANCE COM- 
PANY’S AGENT NOT SUFFICIENT TO PROVE CONTRACT. 
In an action against a mutual insurance company for fire loss before re- 

ceipt of policy or execution of written application, the burden of proof is on 

the insured to establish the alleged contract, and evidence of negligence and 
delay on the part of a subagent, whose powers were limited to securing ap- 
plications, is insufficient to establish an enforceable contract. 

(For other cases, see Insurance, Dec. Dig. 130[4].) 

Error to Circuit Court, Accomac County. 

Action by W. M. Turlington and another, trading as the Deep Sea 
Fish Comany, against the Northern Neck Mutual Fire Association of Vir- 
ginia. Judgment for plaintiffs, and defendant brings error. Reversed. 

Mapp & Mapp, of Accomac, for plaintiff in error. 

James E. Heath, of Norfolk, for defendants in error. 

Prentis, J. [1] When this case was called for argument here, the 
defendants in error, hereafter called the plaintiffs, moved to dismiss the 
writ of error upon the ground that the condition of the supersedeas bond 
does not conform to the statute (Code, § 6351). The duty of a defendant 
in error or appel-ee, under such circumstances, is clearly indicated in the 
case of Virginia Fire & Marine Ins, Co. v. New York, etc., Co., 95 Va. 
515, 28 S. E. 888, 40 L. R. A. 237—that is, that good faith requires that he 
should make the motion before the expiration of the time within which a 
new bond can be given, so that it can be amended or corrected, and that 
failure to do so will be deemed a waiver of such objection. 

[21 It is claimed in this case that this rule cannot be applied because 
the bond here was not executed until October 20, 1921, and the year within 
which it could have been given expired on the next day, October 21. 
This doubtless excuses the failure to make the motion within the year, but 
it does not relieve from the obligation to make it promptly just as soon 
as the error was discovered, so that it could be cured by the tender of a 
better bond, before the case was called in this court. 

[3] The condition of the bond in this case is that— 

“If the Northern Neck Mutual Fire Association of Virginia, a corpora- 
tion, shall perform and satisfy the said judgment in case the same be 
affirmed, or the said writ of error and supersedeas be dismissed, and shall 
also pay all damages, costs and fees which may be awarded against or 
incurred by William M. Turlington and S. James Turlington trading as the 
Deep Sea Fish Company, then this obligation to be void. oe 

The condition required by the statute is: 

“To perform and satisfy the judgment, decree, or order, or the part 
thereof, proceedings on which are stayed, in case the said judgment, decree, 
or such part be affirmed, or the appeal, writ of error, or supersedeas be 
dismissed, and also to pay all damages, costs and fees which may be 
awarded against or incurred by the appellants or petitioners, in the appellate 
court, and all actual damages incurred in consequence of the supersedeas,” 
etc, 

The bond, then, clearly fails to conform to the statute. There can be 
no doubt, however, that the obligors thereto intended to execute a bond in 
strict conformity therewith, and the mistake is a mere misprision of the 
clerk. A similar question was determined by this court in the case of 
Bemiss v. Commonwealth, 113 Va. 489, 75 S. E. 115, and it is there held 
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that the condition which the statute prescribes is to be read into every 
statutory supersedeas bond which has been taken since its enactment. In 
that case as well as in this, the condition of the bond failed to specify and 
provide for “all actual damages incurred in consequence of the supersedeas,” 
in case of affirmance, but this court sustained a recovery of such damages 
because it read the statutory condition into the bond. This view certainly 
effectuates the purpose of the statute and the intention of the parties. It 
is also true that, even if this bond ought to be held invalid as a supersedeas 
bond, it is sufficient to support the writ of error and to sustain the juris- 
diction of this court. The motion to dismiss is therefore overruled. 


Another error assigned is that the court rejected the defendant’s plea 
in abatement and motion to quash the process, upon the ground that # 
had not been served in the manner directed by the statute then in effect. 
Inasmuch as this statute regulating such service has been amended and 
the case is to be disposed of upon the merits, we think that no good pur- 
pose would be served by discussing this question, which is not likely again 
to arise. 

The proceeding is a motion for judgment, alleging a parol contract 
for the insurance of certain rope belonging to the plaintiffs, which was 
destroyed by fire. There was a verdict and judgment for the plaintiffs, 
and this is under review. Several errors are assigned, but we think it 
necessary to refer to but one other. 

It appears that the plaintiff in error, hereinafter called the company, 
is a mutual insurance company, and section 1 of its by-laws is in these 
words: , 

“Any person wishing to insure in this association shall make written 
application through an authorized agent or officer of the associaticn (who 
shall, if practicable, examine the property, giving a written <lescription or 
survey thereof), asking an amount of insurance not excozdiag three- 
fourths the present cash value (exclusive of land) of the property, and 
pay therefor the entrance fee stipulated. When the party app!tying for the 
insurance shall have signed the application, thereby agreeing to conform 
to all the rules and regulations of the association as they may from time 
to time be enacted, the agent shall have the application re:ommended by 
some person in that locality acceptable to the secretary, and forward it to 
the home office. If the secretary approve of the risk he shall issue to 
applicant a policy of insurance; and if he do not approve of it he shall 
return the fee to the agent, who shall return it to the applicant. No re- 
covery can be made for loss or damage occurring prior to noon of day of 
approval of the application by the secretary; but the insured shall not be 
assessed in class X until two months, or in class A until four mouths, after 
date of issuance of his policy. This association reserves the right to re- 
ject, through its secretary-manager or board of directors, anv application.” 

The alleged oral contract which is relied upon arose under tliese eir- 
cumstances: One Adams was the district agent of the comnany in charge 
of its business in Accomac county. He had appointed Gilbert F. Stiles 
his subagent. This subagent was approached by one of the plaintiffs, and 
asked for insurance on certain rope which was then :n 1 building owned 
by the plaintiffs. This building had already been r2zularly insured by the 
company, and Stiles agreed that $1,500 insurance should be placed upon the 
rope, and that it would be insured from that date, June 26, 1918 Nothing 
more was done by either. The fire occurred July 5, 1918, and destroyed 
both the building and the rope. The company prompt!y paid the $1,000 
insurance on the building, hut refused to pay the insu-:nce claimed under 
the alleged oral contract. 

Upon the first trial the jury disagreed, and upon the second rendered 
the verdict complained of. 

It is observed, then, that there was nevez any written application for 
the insurance, and it is shown that neither the subagent's principal, Adanis, 
nor the company were ever notified of toe circumstances related. It 15 
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claimed that notwithstanding the by-law requiriag written applications and 
approval by the secretary, the secretary had authorized the district agent, 
Adams, to make policies of insurance effective from the date of the appli- 
cation, and that Adams had vested his agent, Stiles, with similar authority. 
Adams denies that he had conferred such authority, and it is admitted that 
no similar contract had ever been made by Stiles, the subagent. The court, 
over the objection of the company, gave a single instruction, to the effect 
that the company was as much bound by the acts and declaraticns of the 
subagent, Stiles, as if they had been made by Adanis, the district agent, 
and that the company was bound to the same extent as if dene or made 
by the district agent, Adams, in person. Among other insicuctions rezused 
by the court are these, which were offered by the company.” 

“(c) The court instructs the jury that those dealing with the de- 
fendant company are bound to take notice of the charter, constitution, and 
by-laws of said defendant company, and that no binding contract could be 
entered into except in the manner prescribed by said charter, constitution, 
and by-laws. 

“(d) The court instructs the jury that, if they believe from the evi- 
dence that at the time of the alleged application for insurance sued on the 
constitution of the defendant company provided that all applications for 
insurance should be submitted to the secretary of said company, who should 
have ful authority to accept or reject same, and if they further believe 
from the evidence that at the time of said alleged application for the 
insurance sued on the by-laws of said defendant company provided that 
there could be no recovery for loss or damage occurring prior to noon of 
the day of approval of the application by the secretary, in that event the 
courts instructs the jury that the plaintiffs cannot recover, unless said jury 
believe from the evidence that the alleged application was submitted to the 
secretary, by him approved, and that said fire occurred after said approval. 

“(e) The court instructs the jury that, if they believe from the evi- 
dence in this case that Gilbert F. Stiles, as subagent of Edwin F, Adams, 
had authority only to take formal applications of those desiring to insure 
in the Northern Neck Mutual Fire Association of Virginia, and to forward 
same to said Edwin F. Adams or to the company for approval, then the 
said Gilbert F. Stiles had no power to bind said company.” 

The question sharply presented then is whether or not these facts present 
a case in which there can be a recovery. 

The plaintiffs rely upon the generally accepted principles which were 
stated by this court in Goode v. Georgia Home Fire Ins. Co., 92 Va. 398, 
23 S. E. 744, 30 L. R. A. 842, 53 Am. St. Rep. 813, and Virginia Fire & 
Marine Ins, Co. v. Goode, 95 Va. 762, 30 S. E. 370. That principle is that 
an insurance agent authorized to accept risks, to agree upon and settle 
terms of insurance, and to carry them into effect by issuing and renewing 
policies, must be regarded as a general agent of the company, and as a 
consequence that the company is responsible, not only for the acts and 
declarations of such general agents within the scope of their authority, but 
also for the acts and declarations of clerks and employees of such agents, 
to whom the latter delegate authority to discharge their functions within 
the scope of the agent's authority and while engaged about the business 
of the principal. Such authority, however, is vested in agents with large 
power, and not in agents with limited authority, and the clerks and employees 
referred to are clerks and employees under the immediate direction and 
supervision of such general agents. 

[4] On the other hand, the company relies upon the rule which has 
frequently been applied to mutual insurance companies, and is illustrated 
by the case of Haden v. Farmers’ & Mechanics’ Fire Asso., 80 Va. 683. 
There it is distinctly held that persons dealing with such a corporation are 
affected with notice of the provisions and limitations of its charter, constitu- 
tion, and by-laws, and that an agent whose powers are limited thereby to 
receiving and forwarding applications for insurance, together with the 
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premiums, to the company for acceptance or rejection, can make no contract 

of insurance binding the company. Woody v. Old Dom. Ins. Co., 31 Grat. 

(72 Va.) 362, 31 Am. Rep. 732; Bockover v. Life Asso. of America, 77 

Va, 91; Haskins v. Ins. Co., 78 Va. 700; Relfe v. Rundle, 103 U. S. 222, 

26 L. Ed. 337. 

[5, 6] We think it perfectly clear that this case comes within the 
principles stated in the cases last cited. Here was a mutual insurance com- 
pany, with a by-law expressly providing that there should be a written 
application filed by every person who wished to insure in the association ; 
that he as a preliminary should sign the application and thereby agree to 
conform to all the rules and regulations of the association as they might 
from time to time be enacted; that the application should be recommended 
by some person in the locality of the property acceptable to the secretary; 
that the application should be forwarded to the secretary at the home office 
for his approval; and that no recovery could be had for loss or damage 
occurring prior to noon of the day of the approval of the application by 
the secretary. In this case none of these prerequisites to the contract of 
insurance exist. There was no written application, no agreement as to the 
term of the insurance, though it may be inferred possibly that it was 
intended to be for one year, no premium paid, no notice either to the district 
agent or to the company. The burden is upon the plaintiffs to establish 
the alleged contract for the insurance with the company, and, taking the 
most favorable view of the testimony, all that appears is that there was 
negligence and delay on the part of the subagent, whose powers were limited 
and defined, in failing to write up the application, present it to the plaintiffs 
for signature, and that neither his immediate principal, Adams, nor the 
company were notified of the alleged -.contract; but mere negligence and 
delay on the part of such an agent does not establish a contract with the 
company. 

The view here indicated is well supported by authority in other juris- 
dictions, and they are collected in the notes in 15 A. L. R. pp. 995, 1026. 

Our conclusion then is that the trial court clearly erred in giving the 
instruction asked for by the plaintiffs, in refusing the instructions (c), (d), 
and (e) offered by the company, and in overruling the company’s motion 
to set aside the verdict as contrary to the law and the evidence. This court 
will therefore enter here such judgment as to this court seems right and 
proper; that is, in favor of the defendant company. Code, § 6365. 

Reversed. 

——_ a 
NATIONAL LIBERTY INS. CO. v. BANTA et AL. 
(Supreme Court of Wisconsin. March 6, 1923.) 
192 Northwestern Reporter, 985. 

INSURANCE — AGENTS NOT LIABLE FOR LOSS OCCURRING 
AFTER COMPANY RECONSIDERED ORDERED CANCELLA- 
TION. 

Where agents were given five days within which to procure other in- 
surance after receiving an order to cancel policies written by them, and 
during that time requested the company to reconsider its order for cancel- 
lation, which it was shown to have done by an unreasonable delay in an- 
swering the request and by referring the matter to its state agent, the 
agents were thereafter entitled to five days after receiving a letter from 
the state agent reaffirming the order to cancel, and were not liable to the 
en company for a loss occurring before the expiration of the five 
ays. 

(For other cases, see Insurance, Dec. Dig. § 83[2].) 

Rosenberry and Eschweiler, JJ., dissenting. 


Appeal from Circuit Court, Oneida County; A. H. Reid, Judge. 
Action by the National Liberty Insurance Company against Mark 
Banta and others. Judgment for defendants, and plaintiff appeals. Adfirmed. 
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_ As we view this case, only one principle of law is involved, and we 
briefly state the facts to cover that principle. The defendants conducted 
an insurance agency known as the North Wisconsin Agency, a corporation, 
Under the insurance statute they were required to act in their individual 
capacity as agents. They represented, among other insurance companies, 
the p'aintiff company, with its head office in Chicago. They insured certain 
forest products in Northern Wisconsin in the plaintiff company. On the 
report of the issuance of such policies in the company, it wrote the 
defendants, directing them to cancel the policies. Under the admitted prac- 
tice and customs, the defendants had five days from receipt of the notifica- 
tion to cancel in which to replace the insurance. Instead of canceling the 
policies as directed, immediately upon receipt of the notice to cancel, 
defendan‘s wrote the company at Chicago, asking it to reconsider its deci- 
sion and allow the policies to stand. This was May 2. The letter reached 
Chicago May 4, and the company, without replying to the defendants, 
referred the matter to its Milwaukee office. The Milwaukee office held 
the letter until May 15, when it replied thereto as follows: 

“Milwaukee, Wis., May 15, 1921. 

“North Wisconsin Agency, Rhinelander, Wis.—Gentlemen: Your let- 
ter of the 2d relating to the order for cancellation of various policies 
covering on forest products has been referred to me by our Chicago office 
for attention. 

“Our office thoroughly appreciates the excellent business it has received 
from your office, and it is grateful for the expression of good will contained 
in your letter of the 2d. 

‘Very much to our regret, we do not feel that our experience in writing 
logs will warrant the acceptance of business at the rates at which the 
policies in question were written. 

“It is true; as you say, that they were written in accordance with the 
tariff, but our own experience shows that the National Liberty would not 
be justified in carrying the liability. 

“It is the policy of our company to be at all times of the greatest 
possible assistance to our agents, but in this case I must confirm the order 
of cancellation of the various policies mentioned in the company’s letter of 
April 30th. You will therefore, arrange to take these policies up at once 
and return them to our office. 

“Thanking you for your prompt attention to this, and regretting that I 
am unab'e to meet your desires in the matter, I am, 

“Very truly yours, J. C. Brown, State Agent.” 

This letter from the Milwaukee agency on Sunday was received by 
the defendants on May 18. On May 20 there was a fire loss on the property 
covered by one of the policies, which the plaintiff had to pay. The plaintiff 
thereupon brought this action to recover the amount that it was required 
to pay because of the fire loss. It claims that the defendants failed to obey 
its directions to cancel the policies, and for that reason are liable for the 
loss. The case was tried before the court without a jury. The court found 
for the defendants. and the plaintiff appeals. 

Charles F. Smith, of Rhinelander. for appe'lant. 

FE. D. Minahan, of Rhinelander, for respondents, 

CrowNuart, J. (after stating the facts as above). There can be no 
question but what the defendants were bound to carry out the orders of 
their principal, and. failing to do so, would be bound to resnond in damages 
resulting from such failure. However, defendants had five davs within 
which to revlace the insurance, and in the meantime it was perfectly proper 
for the defendants to ask the plaintiff for a reconsideration of its action. 
This they did. The plaintiff undoubtedly had a reasonable time within 
which to reply. and in the meantime defendants would not be liable for any 
loss occasioned unti! after the exniration of the five days for replacemem. 
The plaintiff did not renly to the letter of the defendants, which it received 
on May 4, until May 15. The trial court found that this was an unreason- 
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able delay, and that the defendants had a right to assume that the plaintiff 
had acceded to their request for a reconsideration of the order. The trial 
court had a right to take into consideration the ordinary course of modern 
business. He would know, as we know, that in matters of this kind requir- 
ing prompt action, the plaintiff company should have answered the letter 
within a day or two at least. 

But there is positive evidence that the company, upon receipt of 
defendant’s request for reconsideration of its order to cancel, did in fact 
so reconsider the matter and referred it to its Milwaukee office. Then we 
have the company’s letter from the Milwaukee office recognizing the pro- 
priety of the acts of the defendants in asking for reconsideration of its 
order, and explaining that upon reconsideration of, the subject the company 
renewed its demand to cancel, and giving the defendants the usual five 
days in which to effect replacement. Thus the acts of the defendants in 
not making immediate cancellation were in effect approved. No other rea- 
sonable construction of the correspondence can be made. 

Immediately upon receipt of the letter of May 15, namely, May 18, 
the defendants sought to replace the insurance, but within the five days 
allowed for replacement the loss occurred. During these five days the risk 
was that of the plaintiff. 

The judbment of the trial court is affirmed. 

Rosenberry and Eschweiler, JJ., dissenting. 


(cpa 


NEW ZEALAND INS. CO. v. BREWER. (No. 13522.) 
(Court of Appeals of Georgia, Division No. 2. Feb. 27, 1923.) 
116 Southeastern Reporter, 922. 

(Syllabus by the Court.) 


2. INSURANCE-—CONSTRUED IN ACCORDANCE WITH NAT- 
URAL INTENDMENT OF WORDS; GENERALLY CON- 
STRUED AGAINST PLEADER; CONSTRUCTION MOST FA- 
VORABLE TO ASSERTION OF CAUSE OF ACTION ADOPT- 
ED, IN ABSENCE OF DEMURRER; PETITION HELD TO 
STATE CAUSE OF ACTION; GENERAL ALLEGATION OF 
COMPLIANCE WITH TERMS OF POLICY HELD SUFFICIENT 
ALLEGATION OF COMPLIANCE WITH PARTICULAR 
CLAUSE. 

“All pleadings must receive a construction in accordance with the nat- 
ural intendment of the words and language used, and, as a general rule, must 
be construed most strongly against the pleader (Athens Mfg. Co. v. Rucker, 
&0 Ga. 291, 4 S. E. 885); but if a petition be subject to two constructions, 
and there be no demurrer thereto, then, in determining whether the case 
has been proved as laid, that construction will be adoptd which is most fa- 
vorable to the assertion of a cause of action in the plaintiff’s favor. Pay- 
ton v. Gulf Line Ry. Co., 4 Ga. App. 762, 62 S. E. 469.” Bell v. State Life 
Insurance Co.. 24 Ga. App. 497 (5), 101 S. E. 541. 

(a) Applying this rule of construction, and referring especially to para- 
graph 5 of the petition, a cause of action was set forth as to the principal 
amount of the policy, which in the particulars here material was of the 
form of that involved in Harp v. Fireman’s Fund Insurance Co., 130 Ga. 
726 (1), 61 S. E. 704 14 Ann. Cas. 299, 

(b) The contention of the insurer that there was no allegation of com- 
pliance with the “iron safe” clause or of a reason for noncompliance (Jef- 
ferson Standard lire Insurance Co. v. Brackin, 147 Ga. 47 [3], 92 S: E. 
930) is without merit, in view of the general averments of paragraph 5 of 
the complaint. 

(For other cases, see Insurance, Dec. Dig. $§ 629[1], 634[1].) 
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8. INSURANCE—ATTORNEY’S FEES AND DAMAGES NOT RE- 
COVERABLE WHEN SUIT BROUGHT WITHIN 60 DAYS AF- 
TER SUBMISSION OF PROOFS OF LOSS; WAIVER OF PRE- 
LIMINARIEFS TO SUIT NOT AVAILABLE, UNLESS PLEAD- 
ED; ALLEGATIONS TO BE CONSTRUED WITH OTHER AL- 
LEGATIONS, SHOWING ACTION NOT FOUNDED ON 
WAIVER BY REFUSAL TO PAY; PETITION NOT CON- 
STRUED IN FAVOR OF CAUSE OF ACTION, WHEN NOT IN 
ACCORDANCE WITH NATURAL INTENDMENT; ALLEGA- 
TIONS NOT CONSTRUED INCONSISTENTLY WITH THE- 
ORY OF PETITION, AS ALLEGING SUCH ABSOLUTE RE- 
FUSAL TO PAY AS WAIVED COMPLIANCE WITH POLICY; 
MENTION iN ANSWER TO CERTIORARI OF LETTER RE- 
FUSING PAYMENT HELD TO EXCLUDE ANY OTHER RE- 
FUSAL; ANSWER TO CERTIORARI HELD TO SHOW ELEC- 
TION TO PROCEED ON THEORY OF COMPLIANCE WITH 
POLICY RATHER THAN WAIVER; REFUSAL TO PAY 
WITHIN 60 DAYS BEFORE SUIT HELD NOT TO PERMIT 
RECOVERY OF ATTORNEY’S FEES AND DAMAGES. 

Under the provisions of section 2549 of the Civil Code of 1910, the lia- 
bility of the insurer for attorney's fees and damages could not accrue until 
the lapse of 60 days from the date of a demand where there was a right to 
demand, and since by the terms of the policy it was not payable until 60 
days from the submission of proofs of loss, which were furnished on June 
6, and since suit was filed on July 5, it was in law impossible, under the 
averments of the suit, for a legal demand for payment to have been made 
60 days before the commencement of the action. It results that the aver- 
ments not only failed to show a liability for attorney’s fees and damages, 
but affirmatively negatived a liability therefor, and the verdict in favor of 
the plaintiff for these items was contrary to the evidence. Civ. Code 1910, 
§ 2549; Lester v. Piedmont, etc., Ins. Co., 55 Ga. 476 (4); Ancient Order 
United Workmen v. Brown, 112 Ga. 545 (3), 37 S. E. 890. 

(a) While “an absolute refusal to pay waives a compliance with these 
preliminaries” (Civ. Code 1910, § 2490; National Life Insurance Co. v. 
Jackson, 18 Ga. Apn. 494 [1], 89 S. E. 633; Williams v, Atlas Assurance 
Co., 22 Ga. App. 661 [1], 97 S. E. 91; Liverpool, etc., Insurance Co. v. 
Ellington, 94 Ga. 785 [2], 21 S. E. 1006), such a waiver can be availing only 
when pleaded (McLeod v. Travelers’ Insurance Co., 8 Ga. App. 765 [1], 70 
S. E. 157; Fidelity & Casualty Co. v. Gate City National Bank, 97 Ga. 635 
[4], 25 S. E. 392, 33 L. R. A. 821, 54 Am. St. Rep. 440), and where the 
plaintiff alleges his compliance with the terms of the policy, instead of a 
reason for a noncompliance, and proceeds to trial and verdict without 
amending (Liverpool, etc., Insurance Co. v. Ellington, supra), he is “shut 
into the case which he makes” (Hampton v. Thomas, supra); and although 
a demand is alleged to have been made more than 60 days before the filing 
of the suit, and it is alleged that the company “has refused to pay,” these 
must be construed with the other averments (Gabbett v. City of Atlanta, 
137 Ga. 180 [1], 183, 73 S. E. 372), which distinctly disclose that the action 
is founded, not on a waiver by the insurer, but upon a compliance by the 
assured with the provisions of the policy. 

(b) Though the rule of construction announced in paragraph 2 has 
been applied to the action as for the principal of the policy, it cannot be 
applied to the allegations for attorney’s fees and damages; for, viewing 
the suit as a whole, a construction which would uphold the suit as to these 
items could in no. view be “in accordance with the natural intendment of 
the words and language of the pleadings.” Athens Manufacturing Co. v. 
Rucker, supra, 80 Ga. 294, 4 S. E. 886. The same is to be said also of the 
application of the rule announced in paragraph 4 above. 5 

(c) Under the theory of liability which the complaint presents, the 
averments of the demand and refusal cannot be taken as pleading incon- 
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sistently therewith such an “absolute refusal” as under the law would con- 
stitute a waiver of compliance by the assured with the “proof of loss” clause 
of the contract, but only as pleading an attempt to demand when payment 
was not demandable. 

(d) Moreover, a letter to the assured by the insurer, dated June 13 (less 
than 60 days before the filing of the suit), containing a refusal to pay, intro- 
duced in evidence by the plaintiff, is the only evidence of a refusal of pay- 
ment referred to in the answer of the judge to the writ; and the special 
mention of this evidence would imply (expressio unius est exclusio alte- 
rius) that no other refusal was shown. 


(e) If the suit could be held to be duplicitous, with the right of the 
plaintiff (there being no demurrer) to elect upon which theory he would 
proceed (Central Railroad Co. v. Pickett, 87 Ga. 734 [1], 13 S. E. 750; 
Central of Georgia Ry. Co. v. Banks, 128 Ga. 785 [1], 58 S. E. 352); the 
statement shown in the trial judge’s answer to the writ, that “plaintiff of- 
fered testimony in support of each of his allegations in the petition,” would 
demand the conclusion that there was an election to proceed upon the the- 
ory of his having complied with the terms of the policy, rather than upon 
the theory of a waiver of compliance by the insurer. 

(f) Under such an election the recovery for attorney’s fees and dam- 
ages would be unauthorized as illegal under the principles announced in 
paragraphs 6, 7, and 8, above. And yet if it were conceded that the case 
is one of election, and that the election was to proceed upon the other 
theory mentioned, the recovery of such items would be equally illegal, as 
being without evidence to support it, in view of the evidence as disclosed 
by the judge’s answer and referred to in subparagraph (d) above. 

(For other cases, see Insurance, Dec. Dig. §§ 560[3], 602, 634[1, 2]), 
645[3]). 

Error from Superior Court, Washington County; R. N. Hardeman, 
Judge. 

Action by C. L. Brewer against the New Zealand Fire Insurance Com- 
pany. Judgment for plaintiff, and certiorari overruled by the superior court, 
and defendant brings error. Affirmed on condition. 


Spalding, MacDougald & Sibley, of Atlanta, and J. Hines Wood, of 
Sandersville, for plaintiff in error. 
Evans & Evans, of Sandersville, for defendant in error. 


Bett, J. [1-9] The defendant in error brought a suit in the city court 
of Sandersville against the plaintiff in error (hereinafter called the com- 
pany or the insurer) upon a policy of insurance, for the principal amount of 
the policy, and for interest, attorney’s fees, and damages, alleging the loss 
by fire of the property insured, the furnishing of “proofs of loss,” and a 
compliance with all of the terms and conditions of the policy by the as- 
sured (paragraph 5 of the complaint). A copy of the policy attached to 
the complaint contains stipulations that proofs of loss shou'd be submit- 
ted within 60 days from the fire, that the policy should not be payable until 
the lapse of 60 days from the time such proofs were furnished, and that 
no suit could be maintainable until all the requirements of the policy were 
complied with, nor unless commenced within 12 months from the date of 
the fire. There was no stipulation that the policy should become nu‘! and 
void for a failure to furnish proofs in the stipulated time. The contract 
included also the usual “iron safe” clause. The defendant filed an answer 
denying the material allegations of the complaint. No written demand for 
a trial by jury was made by either party. The case was tried at the 
first term in accordance with the act creating the court (Ga. Laws 1901, p. 
164, $ 38.) <A verdict and judgment were rendered on July 28, 1921, for 
the plaintiff for the principal, interest, attorney’s fees, and damages. The 
insurer was not present at the trial, either by counsel or any other repre- 
sentative. 

The following appears by reference to the petition: The loss occurred 

89——Vol, LXI. 
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on March 3; the proofs of loss were furnished on June 6; the filing of the 
suit was on July 5th—all in the same year. In the paragraph counting 
for attorney’s fees and damages it is alleged that the assured demanded 
payment of the policy more than 60 days before the bringing of the suit, 
“and that the defendant company has stubbornly refused to paid said loss, 
and in said refusal to pay said loss . . . has acted in bad faith.” 
Thereafter the insurer filed a petition for certiorari, containing in effect 
the following assignments or error (among others in no wise insisted upon 
in the briefs in this court): (a) That the verdict and judgment were er- 
roneous for the reason that the case should have been tried by the judge, 
without submission to a jury, ‘since no written demand had been made by 
either party for a trial by jury; (b) that the verdict and judgment (as a 
whole were contrary to law, because no cause of action was alleged, and be- 
cause the verdict was not supported by the evidence; (c) that the recovery 
for attorney’s fees and damages was erroneous for being without evidence to 
support it. The writ was answered by the judge before whom the trial 
occurred, and thereafter the certiorari was overruled. The company ex- 
cepted. 

Paragraphs 5 and 8 of the complaint were as follows: 

“(5) Petitioner further shows that on the 6th day of June, 1921, 
petitioner furnished the defendant company with a proof of loss under 
said policy and otherwise performed all the conditions imposed upon him 
by said policy.” 

“(8) Petitioner further shows that more than 60 days have elapsed 
since the demand was made by petitioner upon the defendant company 
for the payment of the loss covered by said policy of insurance, and that 
the defendant company has stubbornly refused to pay said loss, and that in 
said refusal to pay said loss the defendant company has acted in bad 
faith; that petitioner has been forced to inéur an expense of $250 as at- 
torney’s fees for the prosecution of the case against said defendant com- 
pany, and that the defendant company has made itself liable for damages 
in the sum of 25 per cent. of the amount of said policy, and an additional 
sum of $250 for attorney’s fees for the prosecution of said case.” 

So much of the answer to the certiorari as is here material was as fol- 
lows: 

“Allegations in paragraph 1 and 2 are true. Prior to the July term of 
city court of Sandersville the above-stated case was regularly set for hear- 
ing on the day and date when all other cases triable at said term were set 
for hearing; this case being set down for trial on the 15th day of July, 
1921. On said date the court did sound the docket of all cases. When the 
above-stated case was reached in its regular place on the docket, Mr. A. 
W. Evans, of counsel for the plaintiff, announced ‘Ready’ for plaintiff. 
There was no appearance for the defendant. The court inquired of Mr. 
Evans whether he wanted a jury trial, and he stated that he did, where- 
upon a jury was regularly impaneled, the plaintiff offered testimony in 
support of each of his allegations in the petition, showing the contract, the 
fire, and the destruction by fire of the property, the demand upon the de- 
fendant for a settlement of the loss occasioned as aforesaid, and also the 
documentary evidence attached to petition for certiorari, The court is 
absolutely unable to give in detail the testimony, for the reason that at 
said term of court, as well as the succeeding ones, the court tried a large 
number’ of cases, and to reproduce the testimony in each or any specified 
case is a matter of impossibility.” 

The “documentary evidence’ mentioned in the answer is the letter of 
June 13, to which reference is made in the syllabus. It is not necessary 
to add anything further to the syllabus. 

Judgement affirmed on condition. 

Jenkins, P. J., and Stephens, J., concur. 
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MARINE. 


WILLAMETTE NAV. CO. v. HARTFORD FIRE INS. CO. 
(No. 3894.) 
(United States Circuit Court of Appeals, Ninth Circuit. March 5, 1923.) 
287 Federal Reporter, 464. 
1. INSURANCE—CARRIER CAN INSURE ENTIRE INTEREST IN 

CARGO CARRIED. 

A carrier can lawfully insure the entire interest in the cargo intrusted 
to its care, and, if loss occurs, can collect from the insurer the entire 
amount of the loss sustained which is covered by the insurance, but in such 
case it holds the excess above its own interest in the cargo for the benefit 
of the owners. 

(For other cases, see Insurance, Dec. Dig. § 115[8].) 

2. INSURANCE — POLICY TO CARRIER FOR ACCOUNT OF 

THEMSELVES DOES NOT INSURE SHIPPER’S INTEREST. 

A policy of insurance issued to a carrier covering a cargo trans- 
ported, which stated the insurance was for “account of themselves, loss, 
if any, payable to assured,” without any provision indicating the policy 
was for the benefit of whom it might concern, insures only the carrier’s 
interest in the cargo, and not the interest of the shipper or of other persons 
involved. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 

3. INSURANCE—CARRIER HELD NOT ENTITLED TO RECOVER 

FOR LOSS FOR WHICH IT WAS NOT LIABLE. 

Where the insurance policy issued to the carrier covered only the car- 
rier’s interest in the cargo, there could be no recovery thereon for the 
shipper’s interest in the cargo, where the loss resulted from stranding of 
the ship, for which the carrier, under the bill of lading, was not liable to 
the cargo owner. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 

Appeal from the District Court of the United States: for the First 
Division of the Northern Dis.rict of California;* Maurice T. Dooling, 
Judge. 

Libel in admiralty by the Willamette Navigation Company against the 
Hartford Fire Insurance Company. From a decree dismissing the bill, 
libelant appeals. Affirmed. 

The Willamette Navigation Company is a common carrier, and, as such, 
it engaged to transport certain paper rolis from Oregon City to Portland, 
Ore., by the Steamship Ruth (the paper rolls being in part the property of 
the Crown-Columbia Paper Company and in part that of the Wiilamette 
Pulp & Paper Company), under bill of lading, subject to the condition that 
the carrier should not be responsible for loss or damage resulting from the 
perils of the lakes, sea, or other waters, or from collision, stranding. or 
other accidents of navigation. 

The Wi lamette Navigation Company took out insurance with the Ha;rt- 
ford Fire Insurance Company, by open policy on paper rolls or bundles 
while aboard the Ruth, “for account of themselves, loss, if any, payable to 
assured,” whereby the latter company insured the former against perils 
of “the sea, rivers, canals, railroads, fires, jettisons, and all other perils 
and misfortunes that have or shall come to the hurt, detriment, or damage,” 
of the property concerned, or any part thereof. By reason of casualty in 
navigation, attributab’e to stranding of the vessel, a quantity of the paper 
was damaged and lost, and the navigation company filed a libel against 
the insurance company to recover, under the policy, the amount in part 
of the loss and damage to the paper. Prior to the filing of the libel, the 
Insurance Company settled for the amount of the loss sustained by the 
Crown-Columbia Paper Company, for which receipt was given and accepted 
in the following form: 
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“Received of the Hartford Fire Insurance Company, through Palache & 
Hewett, general agents at San Francisco, the sum of eleven hundred fifty- 
eight and 80/100 dollars, being in full satisfaction and compromise settle- 
ment of all claims and demands against the said company for loss or 
damage by stranding steamer Ruth which occurred on the llth day of 
January, 1913, to the property described under cargo policy No. 304 of said 
company, 

“$1,158.80. Willamette Navigation Company. 

“By Oscar Sutro.” 

It is one of the contentions of respondent that this receipt is in full 
settlement of all damages for the loss sustained, on the part of both the 
Crown-Columbia Paper Company and the Willamette Pulp & Paper Com- 
pany, and it was so held by the learned trial court, resulting in a decree in 
favor of the respondent, dismissing the libel. Incidentally, it may be said 
that the Willamette Pulp & Paper Company was separately insured with 
the Standard Marine Insurance Company, and has been indemnified by that 
company for the loss it sustained. 


Ira S. Lillick, of San Francisco, Cal., for appellant. 

Andros & Hengstler, Coogan & O’Connor, and F. W. Dorr, all ot 
San Francisco, Cal., for appellee. 
Jud Before Gilbert and Hunt, Circuit Judges, and Wolverton, District 
udge. 


Wotverton, District Judge (after stating the facts as above). [1] 
The Willamette Navigation Company, being a bailee for hire, whether as 
carrier or warehouseman, could lawfully insure the entire interest in the 
paper rolls entrusted to its care for carriage or storage, and, if loss occurred, 
would be entitled to demand and collect from the insurer the entire amount 
of the loss sustained covered by the insurance. In such case, however, it 
would hold the excess above its own interest in the paper for the use 
and benefit of the owners of the paper, or others concerned therein. Phoenix 
Ins. Co. v. Erie & W. Transportation Co., 117 U. S. 312, 323, 6 Sup. Ct. 
750, 29 L. Ed. 873; Munich Assur. Co. v. Dodwell & Co., 128 Fed. 410, 63 
C. C. A. 152; California Ins. Co. v. Union Compress Co., 133 U. S. 387, 
409, 10 Sup. Ct. 365, 33 L. Ed. 730. To be more explicit: In Beach’s Law 
of Insurance, § 875, it is said: 

“Thus a common carrier may insure goods intrusted to him for their 
full value, without regard to his liability to the owner; so may a ware- 
houseman, although liable to the owner for his own negligence.” 

And in Joyce on Insurance, § 925: 

“A common carrier who is liable by law, custom, or contract, if only 

for his own negligence, for goods held by him or under his care, or who 
has a lien thereon, has an insurable interest therein, and may insure them 
to their full value, and the policy need not specify the nature of his inter- 
est. So a carrier has an insurable interest in goods in his custody, and 
may insure the same either for his own or the owner's benefit. 
Again, a carrier has an insurable interest in the goods intrusted to it for 
carriage that it may insure not only its interest or its liability, but the 
whole value of the goods, and upon so doing may collect the whole value, 
and, after reimbursing itself for its special loss, hold the surplus in trust 
for the owners.” 

We applied these principles in Munich Assurance Co. v. Dodwell & 
Co., supra. We said: 

“We think the true doctrine is that a carrier has an insurable interest 
in goods in his possession as such, to the full extent of their value, against 
a loss for which it is possible that he may become responsible, and that 
the question whether he has the right to recover under the policy is not 
to be determined after the loss by inquiring whether in fact he is then 
liable to the owners of the property for the value thereof or for damage 
thereto. . . . It had the right to insure against its own negligence, 
as well as against the necessity of being required to enter into the inquiry 
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whether its own negligence, caused or contributed to the stranding of the 
vessel.” 

[2] Turning to the policy of insurance, it will be seen that the in- 
surance is for “account of themselves, loss, if any, payable to assured.” 
It is contended by the respondent, the appellee here, that, by reason of 
this clause in the policy and its wording, the insurance covers only the 
libelant’s interest in the paper, as carrier, and not the interest of the 
shipper or of other persons involved, and that, if it had been intended 
to cover the shipper’s or other interest, it would have read “on account 
of whom it may concern,” as in the Phcenix Insurance Company Case, 
or “their own or held by them in.trust or on commission,” as in the 
California Insurance Company Case, or have contained some expression 
of the kind more comprehensive in its nature than that we are asked to 
consider, 

We are of the view that the contention of counsel is sound. The 
insurance, being for “account of themselves,” comprises a particular per- 
son; that is, the assured, to whom the loss is payable: “The general rule 
is that a policy made in the name of a particular person will not protect 
the interest of any other person, unless the words ‘for whom it may 
concern’ or their equivalent indicate that it is intended that the interest of 
some other person be covered.” Cooley's Briefs on Insurance, vol. 1, p. 
787. The rule is stated in like effect by Wallace, J., in The Sydney (C. C.) 
27 Fed. 119, 125, and previously applied in the same case by Brown, J. 
(D. C.) 23 Fed. 88, 93. The principle is stated in slightly different terms 
in Wise, Assignee of Eubank, v. St. Louis Marine Ins. Co., 23 Mo. 80, 83, 
as follows: 

“If an insurance is made by a person in his own name only, without 
any indication in the policy that any other is interested, it can be applied 
only to his own proper interest in the subject, or his interest as trustee, 
or in some other way.” 

So it was held in Finney et al. v. Bedford Commercial Ins. Co., 8 
Metc. (Mass.) 348, 41 Am. Dec. 515, that when a part owner of a vessel 
effects insuratice therein in his own name only, and there is nothing in the 
policy indicating that it was designed to cover the interest of any other 
person, it could not be shown by parol, evidence that other persons were 
concerned also, and that their interests as well were intended to be insured. 
Likewise it was held in Graves v. Boston Marine Ins. Co., 2 Cranch, 419, 
2 L. Ed., 324, that a policy in the name of one joint owner of a vessel 
‘as property may appear,’ without a clause stating the insurance to be 
for the benefit of all concerned, does not cover the interest of any other 
joint owner. To a like purpose, see Russell v. New England Marine Ins. 
Co., 4 Mass. 82, and Woodbury Savings Bank & Bldg. Ass’n v. Charter 
Oak F. & M. Ins. Co.,. 29 Conn. 374. 

[3] The language of the present policy is explicit and restrictive, and 
unless some interest of the libelant is to be subserved there can be no 
action on the policy. In this view it may well be that, if libelant has in- 
curred a liability to the shippers under its contract of affreightment, such 
liability would be covered by the language “for account of themselves,” 
for it is reasonable to suppose that that was one of the purposes of the 
insurance, to reimburse the libelant for loss that it might be required to 
make good to the shipper. But the libelant has incurred no liability to 
the shipper. The libel is based upon the alleged fact that “the said 
steamer stranded and sunk.” The evidence obviously sustained the allega- 
tion. 

Nor is it shown that the cause of stranding is attributable to negligence 
in navigation; so that recovery must ensue, if at all, upon the single allega- 
tion of stranding. On referring to the bill of lading, it will be found that 
this very cause is one of the excepted peri!s of carriage. This is the 
provision relating thereto: 

“If any or any part of said property is carried by water over any part 
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of the route, such water carriage shall be performed, . subject also 
to the condition that no carrier or party in possession shall be liable for 
any loss or damage resulting from perils of the lakes, sea, or other 
waters. . . . or from collision, stranding, or other accidents of 
navigation.” 

That the carrier might so limit liability to the shipper as the bill of 
lading purports to do is obvious under the authorities. York Co. v. 
Central Railroad, 3 Wall. 107, 18 L, Ed. 170; Hart v. Penna. Railroad 
Co, 112.0. S. 351, 5: Sap. Cte: 151, 2 L. Ed. 717; Phoenix Ins. Co. v. 
Erie & W. Transportation Co., supra. So that the libelant incurred no 
liability whatever to the shipper arising from the alleged fact of strand- 
ing. There is no basis whereupon it has any standing for recovery under 
the policy by reason of the shipper’s loss. The libelant lays no claim 
to loss arising otherwise. 

It follows from these considerations that libelant is without right of 
recovery upon the policy for the cause alleged in the libel, 

The order dismissing the libel will therefore be affirmed. 


SN ee 
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PROVIDENCE-WASHINGTON INS. CO. er av. v. SAME. 
(Nos. 2343, 2344.) 
(United States District Court, D. Connecticut. February 17, 1923.) 
286 Federal Reporter, 531. 

lL. NAVIGABLE WATERS—EVIDENCE HELD TO SHOW WRECK 
WAS LIGHTED AND MARKED. 

In suit for damages sustained when steamer collided with the wreck 
of a barge in Norwalk Harbor, evidence held to show by fair preponder- 
ance thereof that the wreck was properly lighted and marked as required 
by the statute and that the accident happened through no fault of defend- 
ants. 

(For other cases, see Navigable Waters, Dec. Dig. § 26[3].) 

2. EVIDENCE—POSITIVE EVIDENCE ENTITLED TO GREATER 
WEIGHT THAN NEGATIVE EVIDENCE. 

Positive evidence of witnesses who hear a sound or see an object is en- 
titled to greater weight than the negative evidence of persons who fail to 
hear or see the same, especially where the subject-matter to which the wit- 
nesses testify dates back four years. 

(For other cases, see Evidence, Dec. Dig. § 586[3, 4].) 

3. NAVIGABLE WATERS—NEGLIGENCE RESPESTING WRECK 
MEASURED BY REASONABLENESS OR PRUDENT CON- 
DUCT. 

Under Act March 3, 1899, § 15 (Comp. St. § 9920), requiring the owner 
of any sunken craft to mark it with a buoy or beacon during the day and 
a lighted lantern at night, the test of negligence on the part of the own- 
ers of a sunken barge must be measured by the reasonableness or prudent 
conduct of the person charged with the duty of complying with the statute. 

(For other cases, see Navigable Waters, Dec. Dig. § 24.) 

4. EVIDENCE — ABSENCE OF WITNESS HELD ‘TO RAISE NO 
INFERENCE ADVERSE OR FAVORABLE TO PARTY 
In suits for damages to a steamer and cargo colliding with a wrecked 

barge, brought by insurance companies who had paid the loss, their failure 
to call the captain or offer his deposition raised no inference necessarily 
adverse to them, particulariy where his illness was certified by a reputable 
physician, but it could not be assumed that his testimony could be benefi- 
cial to the libelants. 

(For other cases, see Evidence, Dec. Dig. § 77[1].) 

In Admiralty. Two libels by the Boston Insurance Company and 
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another and by the Providence-Washington Insurance Company and others 
against Mesick & Mesick, Incorporated. Libels dismissed. 

Harrington, Bigham & Englar, of New York City (Henry B. Potter 
and Corning G. McKennee, both of New York City, of counsel), for 
libelants. 

Macklin, Brown, Purdy & Van Wyck, of New York City (William 
F. Purdy, of New York City, and George E. Hall, of New Haven, Conn., 
of counsel), for respondent. 

Tuomas, District Judge. These libels were filed by the various insur- 
insurance companies named against Mesick & Mesick. Two actions are 
brought, one to recover damages for loss of cargo aboard the steamer 
Marion, and the other for the loss sustained by the hull of the Marion. 
Both actions are predicated upon the negligence of the respondent, and, 
as they were tried together, they will be decided together, as the evidence 
in the one case is equally applicable to the other. 

The suits have been brought against Mesick & Mesick, Inc., by the 
insurance companies who have paid the losses to the owners of the Marion, 
and they have been subrogated to the rights of the owners. The loss 
to the Marion and her cargo was sustained when she ran upon and 
over the wreck of the barge Kingdon about 9:30 on the morning of 
March 7, 1918, and about one hour after she had cleared her Norwalk 
dock bound for New York City laden with freight, as a result of 
which she sank. 

The Kingdon was a coal barge owned by the respondent and was 
one of a tow of six barges that was sunk bottom side up in Norwalk 
Harbor during a severe storm on the night of December 12, and the 
morning of December 13, 1917. 

The Marion ran over this wreck about 9:30 in the morning, at which 
time the weather was clear and visibility good. It had been snowing 
earlier, but the weather cleared about 8 o’clock. There is a conflict in 
the testimony as to the condition of the harbor with respect to ice, but 
certain it is that after the Marion reached the fairway what ice there 
was did not in the least interfere with the navigation of the steamer 
as she was approaching the wreck of the sunken barge. 

During the night of March 6th a thin sheet of ice had formed in the 
channel described as overnight ice, which it was difficult for power boats 
to break through, but by the time the Miarion was approaching the King- 
don there was no ice to speak of which interfered with her navigation 
through the channel. 

These actions are brought under the provisions of section 15, c. 425, 
of the Laws of 1899 (Comp. St. § 9920; 30 St. L. 1152), which, so far 
as is here pertinent, provide: 

“Tt shall not be lawful to tie up or anchor vessels or other craft in 
navigable channels in such a manner as to prevent or obstruct the passage 
of other vessels or craft; or to voluntarily or carelessly sink, or permit or 
cause to be sunk, vessels or other craft. . . . And whenever a vessel, 
raft, or other craft is wrecked.and sunk in a navigable channel, accidentally 
or otherwise, it shall be the duty of the owner of such sunken craft to imme- 
diately mark it with a buoy or beacon during the day and a lighted lantern 
at night, and to maintain such marks until the sunken craft is removed or 
abandoned, and the neglect or failure of the said owner so to do shall be 
unlawful,” etc. 

The location of the Kingdon was about one-half mile north by east 
one-half east from Green Ledge Lighthouse, which is the last light before 
the open part of Long Island Sound is reached. There is dispute between 
the witnesses to the exact location of the Kingdon, but the better evi- 
dence shows that she was not in the middle of the channel, but to the 
southerly side of the channel and to the south far enough to be avoided 
by vessels using the center of the channel. 

The tide at this point was high at 5:14 in the morning so that when 
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the accident happened it was about two hours from low tide. At low 
tide the Kingdon was two or three feet out of water and easily visible 
to an attentive navigator. At the time of the collision it is apparent that 
she was probably awash with a slight rip running over her—and possibly 
the northerly end slightly exposed. 

[1] The claim of negligence on the part of the respondent as charged 
by the libelants is that the respondent failed to perform its statutory 
obligation to “immediately mark it (the barge) with a buoy or beacon 
during the day and a lighted lantern at night and to maintain such marks 
until the sunken craft is removed or abandoned.” 

The issue is joined in the answer on the defense that the barge was 
not lying in the channel, that it was marked, buoyed, lighted at all times 
as required by law, and was marked, buoyed, and lighted at the time ot 
the collision, and that the accident was due solely to the negligence of 
those in charge of the navigation of the Marion, in that they were incom- 
petent, and were off their course, and in that they failed to keep a lookout; 
and that they knew, or in the exercise of ordinary care should and would 
have known, of the existence and location of the wreck of the Kingdon. 

The main question of fact is whether the Kingdon was _ properly 
lighted on the night of March 6th and properly buoyed on the morning 
of March 7, 1918. Both sides introduced the testimony of many witnesses 
in support of their respective contentions. The testimony of many wit- 
nesses in support of the libelants’ claims is negative, while that of many 
witnesses introduced by the respondent is positive. The respective wit- 
nesses for each side are equally certain and positive that they are correct 
in what they saw and did as well as in what they did not see or do. 
So that, at the outset, it is clear that it will be necessary to carefully 
analyze the testimony and apply principles of law applicable to such a 
situation as is here presented in order to reach a conclusion in harmony 
with the law and the evidence. 

Testimony in behalf of the libelants was given at great length by 
many residents of Norwalk who have resided along the shore front for 
many years and who claim to be familiar with the harbor, the channel, 
and Green Ledge Lighthouse, and all of them testified, substantially, that 
at low water anywhere from one to two feet of the barge was exposed 
to view—that at mean tide it was just awash and that at high tide it 
was completely submerged and not visible to any one. They further 
testified that after the first four or five days following the wreck of 
the Kingdon, when it is apparently conceded by the libelants that the 
barge was marked with a red light and a fender and a buoy, there were 
no markings of any kind that were observed. These witnesses claim 
to have had a good view of the wreck, and knew of the general location 
of the barge. Some of them were employed at Bell Island and else- 
where along the shore front, and some were employed on oyster boats, and 
these witnesses testified that they had occasion to run in and out of the 
harbor and in doing so passed the barge and Green Ledge Light. Yet 
it is a fact that there was very little traffic in and out of the harbor 

during the winter-of 1917 and 1918 because of the thick ice caused by 
the very severe winter weather which prevented boats, except power- 
ful tugs, from passing in and out of the harbor. 

Other witnesses are residents of Rowayton—a suburb to the west of 
Norwalk—whose business took them to the seashore and they testified 
thot they had opportunity to observe the conditions with reference to 
the location of the sunken barge and the markings on it, althcugh it 
is to be noted that the distance from the shore to the sunken barge was 
all of a mile or more. s 

On the other hand, there has been presented by the respondent _posi- 
tive testimony showing and tending to show that the wreck of the lKing- 
don, at least part of it, was visible at all times to some extent, and at 
low tide as much as four or five feet; the rise and fall of the tide being 
various!y estimated as from seven to nine feet. 
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The respondent produced Frank L. Thompson, Richard G. Hendrick, 
Thomas A. Hendrick, and others, the first two of whom claim to have 
been employed and paid by the respondent for the purpose of attending 
to the lights and the buoy on the barge. These witnesses testified with- 
out equivecation, and positively, to the effect that the barge was at all 
times properly lighted at night with a red light, and that there was a 
fender on the barge to which was attached a white cloth at all times 
visible during the day. This fender was a heavy piece of timber from 
14 to 16 feet long, securely spiked to the barge. Other testimony was 
offered to the effect that the barge was lighted by night and marked 
by day and this condition prevailed on the morning of the disaster, 
At a time shortly prior to the accident, Thompson, who was in the light- 
house at the time, testified that the peculiar or unusual course the Marion 
was steering attracted his attention, and that he observed the course the 
Marion was steering as she was approaching the Kingdon, and that her 
course was to the south of the center of the channel and out of the 
regular course taken by vessels coming out of the harbor, and that at 
that time the stake with a white rag was on the Kingdon—clearly indi- 
cating her position. 

It further appears that Capt. Hall and Capt. Walling were in the 
pilot house of the Marion at the time of the collision, and it is conceded 
that there was no lookout at the bow. Hall was not produced as a 
witness. His absence was explained by the fact that he was ill and unable 
to be in court because of his physical condition, Walling’s testimony, 
while unsatisfactory, shows that prior to the accident he had made three 
or four trips on the Marion to and from New York and had been through 
the channel, on the oyster boat Standard, and had made several trips 
through it in January and February. He left the Standard to take the 
Marion on February 13th. It appears that he had heard about the wreck 
of the barges, but had made no effort to find out where they were. He 
also—naturally—denies that there was any buoy or fender, or light to 
indicate the location of the Kingdon. 


In view of all this testimony, the kind and character of it, the ques- 
tion is: Which side is the more credible—which set of witnesses is to 
be relied upon to ascertain what the facts were on the morning of March 
7th? In the face of such testimony as this record discloses, it is difficult 
to reach a certain conclusion lest in reaching that conclusion the impres- 
sion prevails that the court finds that one set of witnesses is truthful 
and the other set untruthful. I have gone over carefully the large volume 
of evidence and the exhibits several times in an endeavor to reach the 
right conclusion and to avoid reaching a conclusion which would char- 
acterize one set of witnesses as testifying falsely. It was apparent that 
each witness was honest in his belief respecting the facts to which he 
testified. During my consideration of the evidence. the impression has 
always prevailed that the witnesses who have testified positively as to 
what they did and as to what they saw—witnesses who withstood the 
cross-examination without being materially shaken, and who could not be 
mistaken about the close details of what they did, and who apparently 
have no motive in testifying to anything but the truth—are entitled to 
the greater weight. 


It is entirely probable, and the conclusion to be drawn from the evi- 
dence is clear, that the markings existed, and that the light burned nightly 
without these facts having made any particular or lasting impression 
upon the minds of the witnesses who testified for the libelants. After 
all, there was no particular reason why they should observe the Kingdon 
after she was sunk, and if they did observe, being called to court some 
four years after the event occurred, it is reasonable to suppose, in view 
of the positive testimony to the contrary, that the details of the matter 
in which they had no direct interest were either partially or entirely 
erased from their memory. 
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[2] _ Speaking of the comparative value or weight of positive and 
negative evidence, the cases all hold that positive evidence of witnesses 
who hear a sound or see an object is entitled to greater weight than the 
negative evidence of persons who fail to hear or see the same. 

The rule is stated by the Circuit Court of Appeals for the First Cir- 


cuit in The Philadelphian, 61 Fed. 863, 10 C. C. A. 128, in the following 
manner : 


“The testimony in behalf of the steamer comes from intelligent wit- 
nesses, who were in position to know fully the measures taken to avoid a 
collision, in respect to which they testify, and shows that every precaution 
required of those navigating the steamer, for the avoidance of the colli- 
sion, was promptly exercised. The failure of witnesses looking on from 
remote points, or even of those aboard the schooner in motion, to observe 
or to know such precautions, cannot overcome this clear consent of evi- 
dence from the: witnesses who co-operated in those precautionary maneuv- 


” 


ers. 


And this rule is particularly pertinent and persuasive here when it 
is noted that the subject-matter to which the witnesses testified dates 
back four years, 

Judge Waddill, in discussing the rule in The Richmond. (D. C.) 114 
Fed. 208, said at page 211: 

“This positive testimony by those on the schooner, in a position to 
see the lights, and know of their condition, will not be lightly rejected 
because other persons, whose duty it was to have seen them, either failed 
to observe, or happened not to see them. Negative evidence of this char- 
acter cannot be accepted to outweigh positive evidence. The failure to 
observe a light cannot be said to disprove its existence.” 

In The Charlotte (D. C.) 124 Fed. 989, Judge Waddill later restated 
the rule, on page 991, in the following manner: 

“Positive evidence of witnesses who hear a sound or see an object 
is entitled to greater weight than the negative evidence of persons who 
failed to see or hear the same.” 

.In my opinion the crux of this whole case turns on the application 
of that rule and compels a decision adverse to the libelants, especially 
as the witnesses who testified to the facts regarding the light at night 
and the buoy or stake with a white rag on it during the day are impar- 
tial and unbiased and show a normal degree of intelligence. 

The evidence of Thompson is impressive. He was a government em- 
employee, and first assistant keeper of the Green Ledge Light Station. 
He was an intelligent witness and was in the lighthouse watching the 
Marion’s approach and was particularty attracted by her course, as she 
was not on the regular course, but was bearing southerly on a line with 
the Kingdon. He first saw her with the naked eye, andi finally “put the 
glasses on her,” and while looking at her approaching Green Ledge Light, 
he was in a position to see the markings on the Kingdom which was then 
between the lighthouse and the Marion, and he testified positively that 
the markings were there. 

Part of his testimony is as follows: 


“Q. How long were you there at the lighthouse after December 13, 
1917. A. T never left the station from the time the barges were sunk 
until the Ist of February; the first day of February I went ashore. 

“QO. How much of that wreck did you see at low water? <A. Well, 
I should say, four feet. 

“Q. On which end, the northerly or southerly end? A. Northerly. 

“Q. Did you observe, during the period of time from December 13th 
up to February Ist, this boat or the location at which this boat was lying 
in the nighttime? A. Oh, yes. 

“Q. Can you tell us whether or not there was a light on that boat 


in the nighttime? A. I saw a light every time I had occasion to look 
out that way. 
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“Q. Did you observe the wreck of the Kingdon in the daytime dur- 
ing the period from March 1st. to March 7th? A. I was on her about 
every day from the 2d until the morning of the 7th. 

= You were on her every day? A. I was on her or to her every 
day from the 2d until the morning of the 7th. 

“Q. You were there every day? A. I was there to her every day. 

“Q. Did she have a marking on her at nighttime? A. Yes. 

“Q. What marking did she have on her? A. A buoy and an oyster 
stake with a piece of rag attached where we kept the lantern; that is the 
stake we hang the lantern to. 

“Q. What can you say as to whether or not there was a light on the 
wreck? A. There was a red light there every night. 

“Q. Coming down to the night preceding the wreck of the Marion, 
did you do anything with respect to putting that light out on that pre- 
ceding night? A. I was over there about an hour before sundown, put 
my lantern on the barge, and by the time I got back it was time to light 
my lantern at the station.” 

Richard G. Hendrick, who was keeper of the Dolphin Lights in Nor- 
walk Harbor, was employed by the respondent to attach stakes to the 
Kingdon as well as other barges sunk in various places. After examining 
the wrecks, he came back to Norwalk and secured, as he testified, “four 
big cedar oyster buoys and I anchored them with stones and rope. There 
is always a hole bored in the end of them, one about 25 or 30 feet off 
the north end of the barge Kingdom, one on the south end of the barge 
Sally, one on the south end of the barge Miller, and kept one in the 
boat.” 

He further testified : 

“Q. When was the next time after that time that you went out to 
the Kingdon? A. In the boat? 

“Q. Yes—well, in any way? A. I couldn’t go on the ice to the 
Kingdon, but I went out about the 22d or 23d or 24th of February; I went 
to the Kingdon in the boat. 

“Q. How did you find conditions at that time? A. The oyster stake 
that was nailed on her previous had disappeared, . . . but the buoy, 
the fender, was still on her side, and the buoy at her bow of the Kingdon 
was still anchored there. 

“Q. Then when did you go again after that? A. Well, every day 
until the 2d day of March. 

“Q. How did you find things on that day? A. The light was in 
position, 

“Q. What else did you see? A. The buoy anchored off the north 
end of the Kingdon and the fender on the south end. 

“Q. Did you see the mark made by the Marion as she went over the 
wreck? A. Yes, sir.” 

The evidence further shows that both Hendrick and Thompson were 
employed by the respondent to keep the wreck of the Kingdon properly 
and at all times lighted and buoyed, and they were authorized to hire such 
additional help as they needed to effectuate this purpose. The respondent 
hired the men most available, Hendrick, who had a power boat, and who 
daily attended the Dolphin Lights, and Thompson in the lighthouse only 
2,600 feet from the wreck. 

[3] The criterion as to whether or not there had been negligence on 
the part of the owners of the barge must be measured by the reason- 
ableness or prudent conduct of the person charged with the duty to com- 
ply with the provisions of section 15, c. 425, of the Law of 1899 (Comp. 
St. § 9920), supra. Did the respondent act as a reasonably prudent person 
should have acted under similar circumstances? The rule laid down in 
Sullivan v. Ross (C. C. A.) 263 Fed. 350, is the rule to be applied in 
cases predicated upon negligence. Judge Hough said (page 350) : 

“A majority of this court are of opinion that the owner’s responsibility 
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is to be measured, not by what might have been done, but by what was 
actually done, and that the sufficiency of the steps taken are to be judged 
by what men of reasonable skill and acquainted with the conditions of 
New York Harbor would do under similar circumstances.” 

For the purposes of this case it is unnecessary to decide whether the 
lantern was burning every night from December 13, 1917, up to March 
7, 1918. The pertinent inquiry is: Was it burning on the night of March 
6th and was there a stake or buoy on or near the wreck to indicate its 
location on the morning of March 7th? In this connection Thomas 
Hendrick, who is now the tender of the drawbridge over the Norwalk 
river, but who, in March, 1918, was the master of an oyster boat and 
started on March 2d to work with the boat, testified : 

“Q. Did you at any time between that time (March 2d) and the 
time when the Marion ran over the wreck go near to the wreck? A. 
Yes. 

' “Q. When? A. Along towards half past 5, 5 or half past 5, March 
6th. 

“Q. That was the night before? A. Coming in. 

“Q. Tell us what you saw? A. I saw a small buoy which I took 
to be an oyster buoy laying north of the wreck. I saw another stake 
which was straight up and down with a lamp, and I saw a fender down 
at the south end on about a 45 degree angle in the water.” 


It is unreasonable to assume that a witness with a responsible city 
position would come into court and perjure himself by giving positive 
testimony of this character if the facts were otherwise. The trier can 
reach no other conclusion, in the face of such evidence, than that the 
barge was properly marked, so that the navigator of the Marion could 
have seen the markers had he been attentive to his duties. 

The presence of both Hall and Walling in the pilot house was ex- 
plained by Walling on the ground that it was necessary for both of them 
to hand'e the boat from the pilot house. Both of these men were men of 
experience in navigation and were familiar with Norwalk Harbor. The 
testimony shows that Walling must have known that certain barges were 
sunk in the harbor, and he testified that, while he had heard about it, he 
took no particular notice of it and did nothing to ascertain the location 
of them. 

There was no lookout in the bow of the steamer. The rule with 
reference to a lookout is clearly stated by Judge Ward in Delaware L. & 
W. R. R. Co. v. Central R. R. Co. of New Jersey et al., 238 Fed. 560, 
on page 562, 151 C. C. A. 406, on page 498. He said: 

“The fundamental rule of the admiralty is that a vigilant lookout must 
be kept on all vessels, so that collision may be prevented even with those 
which are violating the rules. This is emphasized by article 29 of the 
Inland Regulations (U. S. Comp. St. 1913, § 7903), applicable to this 
provision, which provides: ‘No Vessel under Any Circumstances to Neglect 
Proper Precautions. Art. 29. Nothing in these rules shall exonerate any 
vessel, or the owner or master or crew thereof, from .the consequences of 
any neglect to carry lights or signals, or of any neglect to keep a proper 
lookout, or of the neglect of any precaution which may be required by 
the ordinary practice of seamen, or by the special circumstances of the 
case. Who can say that this negligence on the part of the Roselle did 
not contribute to the collision? There is no obligation in navigation 
that this court is more disposed to enforce than the duty of keeping a 
proper lookout.” 

No satisfactory explanation has been offered why Hall and Walling 
were both in the pilot house, nor has any satisfactory reason been given 
why no lookout was in the bow. I do not hold, as matter of law, with 
reference to this case, that on a clear day, under favorable conditions, 
and with an unobstructed view, that a lookout should have been in the 
bow, but in the exercise of ordinary care, and in an attempt to prove the 
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neglect of another, the libelant has failed, in view of all the evidence, 
to sustain the burden imposed upon him of proving, by a fair preponder- 
ance of the evidence, that the owners of the Kingdon were guilty of 
negligence. 

In my view of the case it becomes unnecessary to determine what 
caused the accident, as it is sufficient to say that there was no negli- 
gence on the part of the respondent, and this conclusion justifies judgment 
for the respondent; but, if we may indulge in inference, it is my opinion 
that in all probability, after the Marion had straightened out after pass- 
ing the black buoy off Tavern Island and her engines were “hooked up at 
full speed,” as the captain expressed it, and was on a course to the north 
of the Green Ledge Light, her navigators engaged in conversation and 
were inattentive to her exact course in the channel and were content in 
their minds that there was either no obstruction ahead or had carelessly 
forgotten to be on the lookout for it, or that Walling, because of his 
long period of being on duty, was not in fit condition to navigate the ship. 

[4] The effect of the failure of Capt. Hall to appear in court, or 
the failure to offer his deposition, raises no inference necessarily adverse 
to the libelant, particularly as his illness was certified by a reputable 
physician. On the other hand, I cannot assume that his testimony could 
be beneficial to the libelants. I draw no inference, favorable or otherwise, 
by reason of Capt. Hall’s absence from the witness stand. 

In view of the conclusions reached, it becomes unnecessary to discuss 
laches in bringing the suit or any other points raised in the briefs. 

The libelants had the burden of proof to establish their case by a 
fair preponderance of evidence and to show that the respondent was 
negligent within the meaning of the law. The better evidence, the greater 
weight of evidence, shows that on the day and at the time of the collision 
the Kingdon was properly lighted and- marked, and that the accident hap- 
pened through no fault of the respondents. The libels are therefore dis- 
missed. 

Decrees accordingly. 

a 

7ETNA INS. CO. v. WILLYS-OVERLAND, Inc. ‘No. 10886.) 

(United States District Court, N. D. Ohio, E. D. November 16, 1922.) 
288 Federal Reporter, 912. 


1. INSURANCE—CERTIFICATES ISSUED UNDER OPEN MAR- 
INE POLICY HELD INDEPENDENT CONTRACTS  BE- 
TWEEN INSURER AND HOLDER. 

An open marine policy authorizing the insured to issue certificates 
thereunder covering specific property, to be countersigned by insurer’s 
agent, held to constitute insured an agent for that purpose, and such a cer- 
tificate, when issued, held an independent contract between insurer and the 
certificate holder. 

(For other cases, see Insurance, Dec. Dig. § 124.) 


2. INSURANCE—CERTIFICATE ISSUED UNDER OPEN MARINE 
POLICY HELD NOT SUBJECT TO DEFENSE FOR BREACH 
OF CONTRACT BY HOLDER OF POLICY. 

Certificates issued by insured under an open marine policy in accord- 
ance with authority therein given, in favor of the consignees of goods 
shipped, held not subject to defense because the holder of the open policy 
did not comply with a requirement of the contract that it notify the insurer 
of the name of the vessel on which the shipments were made, which was 
not shown by the certificates because not known when they were issued. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

3. INSURANCE—FOR FAILURE OF INSURED, ACTING AS IN- 
SURER’S AGENT UNDER OPEN MARINE POLICY, TO 
NOTIFY INSURED OF NAME OF VESSEL CARRYING IN- 
SURED GOODS, INSURER COULD RECOVER DAMAGES. 
Where open marine policy authorized insured to issue certificates 
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thereunder covering specific property, insured being obligated to send to 
insurer copies of certificates issued, showing the name of the vessel, and, 
if the vessel’s name was then unknown, to thereafter inform the insurer 
thereof as soon as known, /eld that, where merchandise of value of $96,- 
700, insured by certificate issued by insured not stating the name of the 
vessel, was lost at sea, and insured, although knowing the name of the 
carrying vessel when it sailed, failed to notify insurer thereof until a date 
when the vessel was overdue, and it was impossible to obtain reinsurance, 
as was insurer’s custom as to sums above a certain amount, and insurer 
paid the certificate holder for the loss, insurer could recover from insured 
the damages from insurer’s failure to obtain Sen 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

At Law. Action by the ‘tna Insurance Company against Willys- 
Overland, Inc. On demurrer to petition. Overruled. 

The plaintiff is an insurance company writing marine insurance, which 
issued to the defendant its open policy of marine insurance, wherein it 
agreed to insure the defendant “on account of whom it may concern” in 
case of loss to be paid to assured or order. By the terms of the policy of 
insurance, it was to cover all automobiles and other merchandise shipped 
by the defendant which were their own goods or those of others in which 
they might be interested and goods sold on c..i. f. terms, and merchandise 
shipped for account of others which the defendant might agree or receive 
instructions to insure, 

The policy also provided that the defendant had authority to issue 
certificates of insurance in the name of the plaintiff, which upon being 
issued would bind and obligate the plaintiff to pay the full amount men- 
tioned in said certificate, upon the loss of the property insured therein un- 
der the perils insured against. The policy provided that the defendant 
should send to the plaintiff copies of all certificates issued. The petition 
alleges that under the custom of marine insurance, the name of the vessel 
was one of the items of information which should be given on the certifi- 
cates of insurance issued, but that if, at the time of the issuance of the 
certificates, the name of the vessel was unknown, then that the custom 
of marine insurance required that the holder of the open policy should 
make an independent declaration of the name of the vessel to the under- 
writer as soon as he knew the name of the vessel. 

The defendant, by virtue of the authority given in the open policy, 
issued a number of certificates of insurance in varying amounts, none of 
which contained the name of the vessel upon which the merchandise was to 
be transported. Upon arrival of the merchandise at Seattle, the port of 
loading on the ocean carrier, merchandise to the value of $96,700 was 
laden on hoard the steamship Gishun Maru, which sailed in due course 
and was thereafter lost by a peril of the sea. The petition alleges that 
the defendant knew at the time that the vessel sailed that the said auto- 
mobiles were laden on that vessel, but that the defendant did not notify 
the plaintiff of the name of the vessel in which the merchandise was being 
transported, although such information was frequently demanded before 
the loss occurred. 

The petition alleges that thereafter the consignees of the automobiles 
lost on the Gishun Maru filed proof of loss with the plaintiff for the loss 
of the automobiles covered by the certificates of insurance which had 
come into the hands of said consignees, and that on various dates the 
plaintiff paid to the said consignee the sum of $96,700. 

The petition alleges that it is customary for marine underwriters to 
re-insure themselves with respect to risks exceeding certain specified 
amounts on any one steamer, and that under the practice of the plaintiff, 
upon a vessel of the class of the Gishun Maru, it would retain for itself 
$10,000; that $40,000 more would be covered under certain reinsurance 
treaties in existence between the plaintiff and a certain reinsurance com- 


pany; and that any amount above $50,000 the plaintiff would have reinsured 
with other marine underwriters. 


Marine] 7Etna Ins. Co. v. Willys-Overland, Inc. 1423 


The petition alleges that the defendant did not notify the plaintiff of 
the name of the vessel on which the automobiles had been laden until a 
date after the vessel was overdue and when it was impossible to obtain 
reinsurance. The plaintiff asked damages for the amount of the losses 
which it was obliged to pay through the loss of the Gishun Maru above 
the sum of $50,000, which the plaintiff itself and the company reinsuring 
by treaty would have paid even if the name of the vessel had been known. 

The defendant demurred to the petition on the ground that the petition 
does not state facts which show a cause of action. The basis of the defend- 
ant’s demurrer is that the holders of the certificates of insurance can have 
no greater rights than the defendant; that any cause of complaint which 
the plaintiff might have against the defendant should have been set up as 
a defense against the claims for the payment of total losses under the cer- 
tificates of insurance advanced by the consignees; that the payment by 
the plaintiff to the holders of the certificates of insurance was a voluntary 
payment and waived any breach of the contract contained in the policy of 
marine insurance, and as the payment was voluntary, there is no damage 
arising from the alleg ations set up in the petition. 

Dustin, ckeden, Merrick, Arter & Stewart, of Cleveland, Ohio, 
Henry N. Longley, and Bigham, Englar & Jones, all of New York City, 
for plaintiff. 

John A. Cline, of ‘Cleveland, Ohio, and Tolles, Hogsett, Ginn & Morley, 
of Cleveland, Ohio, for defendant. 

WESTENHAVER, District Judge (after stating the facts as above). This 
cause has been heard and submitted on a general demurrer to each of the 
two causes of action stated in the amended petition. After submission, 
the parties, at the suggestion of the court, filed a stipulation that the open 
policy‘of marine insurance and the certificates of reinsurance issued by 
the defendant might for the purposes of this demurrer be considered as a 
part of the amended petition as fully as if all the pertinent provisions thereof 
had been properly pleaded in the amended petition. True copies of the 
documents referred to are attached to the stipulation. 

Later I communicated to counsel, in chambers, quite fully my views 
respecting the ultimate question of law and fact arising upon the demurrer, 
and accorded them an opportunity to restudy these questions and to submit 
further briefs, This has been done. These conferences dispense with the 
necessity of any statement of the facts or any extended statement of the 
reasons upon which my conclusion is based. It will be sufficient to state 
my conclusion briefly, and so much only of my reasoning as will inform 
counsel of the grounds upon which I have based my conclusions. One 
question only of law has been argued, and it resolves itself finally into a 
question of fact. That question is the right of a holder of one of the 
certificates of insurance. The holder’s rights depend upon the extent to 
which the terms and conditions of the original insurance policy are to be 
regarded as a part of or control and limit the terms and conditions of the 
insurance certificate. 

[1] These insurance certificates are issued by the defendant and coun- 
tersigned by plaintiff’s representative, under authority of the provisions 
contained in paragraphs 19 and 20 of the original policy. When properly 
issued pursuant to that authority, they become, in my opinion, an original 
and independent contract between the plaintiff and a holder thereof. 
Neither the form nor the specific terms of the certificates is set forth in 
the insurance policy. The form of the certificates, it may be assumed, 
was prepared by the insurance company and, according to the usual rule, 
is to be construed most strongly against it. The certificate provides methods 
of adjustment, notice and proof of loss, place and manner of payment, 
different from and independent of the terms of the original policy pertain- 
ing to the same subject-matter. It is not necessary to hold that none of the 
terms and conditions of the original policy is incorporated in the certifi- 
cate and may not be looked to in order to ascertain the entire contract 
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between the insurance company and a certificate holder. It may be con- 
ceded that the certificate and the insurance policy are to be taken to- 
gether in order to ascertain the entire contract between insurance com- 
pany and the certificate holder It is none the less true, however, that a 
certificate issued and countersigned pursuant to the authority conferred 
by said paragraphs 19 and 20 becomes a new and independent contract be- 
tween the insurance company and the certificate holder, and a new con- 
tract is thereby engendered which controls the rights as between them. 
The certificate holder does not become an assignee of the original policy 
of insurance nor a mere appointee under that policy to collect the insur- 
ance in case of loss. He is not a person claiming title through the defen- 
dant as the original insured under the original policy. His contract is 
none the less an independent one with lhe insurance company, although it 
may be necessary to examine both the certificate and the original policy 
in order to ascertain the terms of that independent contract. 


[2, 3] In this case, plaintiff contends that a certificate holder can 
recover against the insurance company after loss, notwithstanding the origi- 
nal insured, the Willys-Overland, Inc., had been guilty of a breach of 
duty imposed on it by the terms of the original policy, and that, this being 
sO, a payment made to the certificate holder of a loss covered by the 
certificate is not a voluntary payment, and that such a payment is not a 
waiver of the defenses the insurance company might have to an action 
brought by the insured on a loss accruing to it. Defendant, on the other 
hand, contends that the breaches of duty or of the terms of the original 
insurance policy complained of in the amended petition were available to 
the insurance company equally as a defense against a loss asserted by a 
certificate holder, and hence that payment of the loss by the insurance 
company to the certificate holder was a voluntary payment, or at most a‘ 
payment made under a mistake of law, and hence cannot be recovered 
back, This, as I understand the situation, is the exact point in dispute. 


My conclusion is in accordance with plaintiff's contention. The duty 
imposed upon the insured under the original policy, the Willys-Overland, 
Inc., by the provisions of paragraph 19, is imposed upon and is a part of 
the authority conferred to issue certificates of insurance. The authority 
thus conferred is in the nature of an agency duty rather than a condition 
precedent or a subsequent warranty imposed upon the insured. It may be 
conceded that if the Willys-Overland, Inc., had exceeded the authority 
conferred by paragraph 19, or had issued a certificate in violation thereof, 
the holder of that certificate would be bound to take notice of the limita- 
tions imposed by the policy on that authority. The certificate holder might 
properly be regarded as dealing with an agent with limited power and 
required to inquire as to the limits of that power. It does not follow, 
however, that the ho'der of a certificate properly issued in conformity 
to that power is to be held responsible for a failure to perform some 
duty imposed in connection with the exercise of that power and authority, 
particularly when that duty relates to some act to be performed after 
the certificate is issued, and in its nature essentially an act pertaining to 
an agent’s duty to his principal. If it be true, as alleged, that the custom 
and method of business between the insurance company and the insured 
was to give the name of the ship, it does not follow that the failure so 
to do can be regarded as a breach of duty by the certificate holder, nor 
as a breach of warranty contained in the contract between the insurance 
company and the certificate holder. The contrary seems to me to be 
the case. 

Otherwise stated, I am of opinion that the true intent of the parties 
to the original insurance policy was that the insurance company constituted 
the insured, the Willys-Overland, Inc., its agent, with power to issue certifi- 
cates of insurance; that it authorized the insured so to do within certain 
limits subject to the same being countersigned by its designated representa- 
tive; that the certificate, when thus issued and countersigned, became an 
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original and independent contract between the insurance company and the 
holder thereof; and that the certificate does not expressly or by necessary 
implication incorporate a condition of warranty on which defendant relies, 
but is, on the other hand, to be regarded as so far complete in its terms 
that a holder’s rights to recover do not depend on the performance by 
the insured, the Willys-Overland, Inc., of other duties imposed by paragraph 
19 and the custom pleaded in the matter of forwarding certain notices and 
conveying certain information to the insurance company, particularly the 
custom requiring the name or names of ships to be furnished within a 
certain time. The failure of the insured so to do is not the failure of the 
certificate holder. The duty so to do was imposed upon the original in- 
sured and not upon the certificate holder. The latter’s right of action in the 
event of a loss is not dependent upon the performance by the original in- 
sured of that duty. 

Counsel have produced no authority dealing with this exact situation. 
The cases cited most nearly analogous are those arising under a uniform 
mortgage clause, or other similar clauses used to define the mortgagee’s 
interest and rights under a policy issued to the mortgagor. For cases aris- 
ing under the uniform mortgage clause, see Hastings v. Westchester, 73 
N. Y. 141; Insurance Co. v. Bohn (8 C. C. A.) 65 Fed. 165, 12 C. C. A. 
531, 27 L. R. A. 614. For-cases arising under another form of clause 
more nearly like the certificate now involved, see Welch v. British Ameri- 
“ an Assur. Co., 148 Cal. 223, 82 Pac. 964, 113 Am. St. Rep. 223, 7 Am. 

Cas. 396; Christenson v. Insurance Co., 117 Iowa, 77, 90 N. W. 495, = 

Am. St. Rep. 286; Insurance Co. v. Building Ass’n, 175 Ill. 115, 51 N. 

717; Insurance Co. v. Bank, 47 Neb. 717, 66 N. W. 646, 36 L. R. A. ‘7s 

58 Am. St. Rep. 663; Boyd v. Insurance Co., 25 Wash. 447, 65 Pac, 785, 

55 L. R. A; 165; note 18 L. KR A. CNS.) 197. Ohio is in accord with 

this last line of cases. See Bank v. Insurance Co., 83 Ohio St. 309, 336, 

04 N. E. 834.. The reasoning of this last line of cases permitting a mort- 

gagee to recover notwithstanding violations by the insured mortgagor of 

covenants of the insurance policy apply in principle to the present situa- 
tion. Indeed, it seems to me that much stronger reasons exist, requiring 

a like conclusion in the present situation. 

The demurrer is overruled. An exception may be noted. 

ee - 
RAND ert at. v. MORSE et at. (No. 6187.) 
(United States Circuit Court of Appeals, Eighth Circuit. May 7, 1923.) 
289 Federal Reporter, 339. 

3. INSURANCE—EACH BUYER IN TURN PROTECTED BY IN- 
SURANCE UNDER C. I. F. CONTRACT. 

Having paid for the goods and acquired title thereto and right of pos- 
session, each buyer under a c. i. f. contract in turn is protected against 
loss by the insurance policy obtained by the seller. 

(For other cases, see Insurance, Dec. Dig. § 159.) 

8. INSURANCE—MARINE INSURANCE POLICY HELD TO PRO- 
TECT BUYER OF PART OF SHIPMENT. 

Where marine insurance policy insured the consignors in their own 
names and for and in the names of all other persons to whom the ship 
ment might appertain in part or in all, buyer of part of the shipment was 
protected. 

(For other cases, see Insurance, Dec. Dig. § 160.) 

12. INSURANCE—PURCHASER OF PART OF SHIPMENT HELD 
PROTECTED AGAINST DEDUCTION FROM ITS PART OF 
age DEDUCTIBLE UNDER PARTICULAR AVERAGE 
CLAUSE. 

Though marine insurance policy permitting particular average to the 
extent of 10 per cent. covered 4,464 bags of rice, where insurer separately 
bound itself to indemnify each and every person interested, a purchaser 
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of 1,339 bags was sufficiently protected against loss by it of 446 bags un- 
der the particular average clause. 


(For other cases, see Insurance, Dec. Dig. § 160.) 

In Error to the District Court of the United States for the Eastern 
District of Missouri. 

Action by C. S. Morse and others ouniont Frank C. Rand and others. 
Judgment for plaintiffs, and defendants bring error. Affirmed. 

John M. Goodwin, of St. Louis, Mo. (Otto F. Karbe and Jourdan, 
Rassieur & Pierce, all of St. Louis, Mo., on the brief), for plaintiffs in 
error. 

Frank H. Sullivan and William O. Reeder, both of St. Louis, Mo. 
(William O. Reeder and Jones, Hocker, Sullivan & Angert, all of St. 
Louis, Mo., on the brief), for defendants in error. 

Before Stone, Lewis, and Kenyon, Circuit Judges. 


Lewis, Circuit Judge. In this action the seller of 150 tons of rice on a 
c. i. f. contract got judgment against the buyer for failure to pay the 
purchase price. Nationa! Rice Mills, a copartnership, of San Fran- 
cisco, was the seller, and Mississippi Valley Trading & Navigation Com- 
pany, an unincorporated association, of St. Louis, was the buyer. Its 
individual members were made defendants. 

[1-3] The law raises a definite implication from the use of the three 

letters c, i. f. as to the duty of seller in executing the contract. They are 
used in this contract, and their use imposed on the seller the duty of 
procuring at his cost and delivering to the purchaser when he would pay 
for the rice shipped, a bill of lading properly endorsed and an insurance 
policy covering the risk of voyage. That duty is repeated in the contract 
in the clause which fixed the terms of payment, as “Net Cash, sight draft 
against documents, payable upon presentation, consisting of Steamship B/L 
or Delivery Order on Steamship Company, Seller’s option, accompanied by 
other necessary documents.” The purpose of each is evident. The bill of 
lading passes title and enables the buyer to get the goods at destination. 
When turned over to him there is a constructive or symbolical delivery by 
the seller. It is said to be in the nature of a title deed to the things sold, 
so that it may be passed on by endorsement to another buyer. Having 
paid for the goods and acquired title thereto and right to possession, the 
policy xe each a in turn against loss, Thames & Mersey Ins. 
Co. v. U. S., 237 U. S. 19, 35 Sup. Ct. 496, 59 L. Ed. 821, Ann. Cas. 1915D, 
1087; Harper v. Flochstin (C. C. A.) 278 Fed. 102, 20 A. a: Ri 1282: 
Sanders Bros, v. MacLean & Co. (1882) 11 Q. B. 327; Biddell Bros. v. 
E. Clemens Horst Co. [1911] 1 K. B. 214; Orient Co., Ltd. v. Brekke & 
Howlid [1913] 1 K. B. 531. In C. Sharpe & Co. v. Nosawa & Co., [1917] 
2 K. B., 814, it is said that the meaning of the c. i, f. contract is reason- 
ably plain and— 
“that such a contract is performed by the vendor taking reasonable steps 
to deliver as soon as possible after shipment the shipping documents, in- 
cluding the bill of lading and policy of insurance company, and the buyer 
paying the price against the documents unless there is some other stipula- 
tion as to payment in the contract. But performance by the seller is by 
delivery of the documents which represent the goods, i. e. the bill of lading 
which is a constructive delivery. The delivery intended by the contract 
is a constructive delivery. The bill of lading is, in the words of Bowen, 
L. J., a great master of the common law, ‘a key which in the hands of a 
rightful owner is intended to unlock the door of the warehouse floating or 
fixed, in which the goods may chance to be,’ and is therefore a constructive 
delivery of the goods to the buyer, who from the time he receives the docu- 
ments has control of the goods and can deal with them relying on their 
receipts, or, by virtue of the insurance their value, so that there can be no 
doubt in his mind that he has the control of existing goods or their 
value.” s 

[4] The original shipper’s invoice and one from the immediate sel- 
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ler are usually turned over, but they are not counted necessary docu- 
ments in performance. 

In this case the contract was made on April 12th. The rice had 
been shipped from Hong Kong about three weeks before that, des- 
tination Havana, Cuba, where it arrived on June Ist. The 150 tons were 
a part of a larger shipment of rice (500 tons) consigned by a Hong Kong 
dealer, all destined to Havana, all packed in 4,464 bags of 224 pounds 
each, and each bag marked with the initials of consignor and consignee 
(a San Francisco dealer in rice), the letters “S. F.” and the word “Havana,” 
—all stamped across a triangle outlined on each bag. The consignor made 
invoice of the 1,339 bags apart from the others, which was vised by the 
Cuban Counsul resident at Hong Kong. The master of the ship issued to 
consignor bill of lading in triplicate for the 1,339 bags. The consignor 
procured a certificate of survey to be made by the Hong Kong Chamber 
of Commerce on the entire 4,464 bags, and took out marine insurance in one 
policy of $127,400 on the 4,464 bags. These documents after proper en- 
dorsement all went to the consignee, who in turn passed them on to 
another buyer of the 500 tons at San Francisco, and he in turn sold the 
150 tons in controversy to defendants in error (plaintiffs below). When 
defendants in error bought they received two of the triplicate bills of lad- 
ing on the 1,339 bags, properly endorsed, they received the original consular 
invoice and photo copy of the insurance policy on the 4,464 bags, and 
photo copy of the certificate of the chamber of commerce. They also received 
from their vendor, established and reputable dealers in rice at San Francisco, 
letters wherein they said they held the original policy of insurance for the 
account of whom it might concern, pending arrival of the cargo at destin- 
ation, and that the proportionate interest of defendants in error in that 
policy on the 150 tons was $38,220. They also said that the third bill of 
lading would be turned over on arrival. The third bill of lading was sup- 
posed to follow, as is the practice, on a later ship for safety. With these 
documents in hand the defendants in error, as se‘ler under the contract 
of April 12th, drew a draft on April 28th on the buyer, plaintiffs in error, 
doing business at St. Louis, attached to that draft the documents above 
noted, which they had received from their vendor, the letters of their 
vendor in re the insurance policy and in re the third bill of lading, and also 
attached their invoice for the 150 tons; and placed them all in the First 
National Bank of San Francisco for collection. On the same day they 
made out and mailed to the buyer at St. Louis their invoice on the sale 
of the 150 tons, noted thereon terms of payment according to the con- 
tract, and set out in detail a list of the documents which they had at- 
tached to the draft. This invoice reached the buyer at St. Louis through 
the mai! on the morning of May 3d, and on the same morning the First 
National Bank of St. Louis received from the San Francisco bank the draft 
with documents attached for collection. The record shows that the St 
Louis buyer received the invoice through the mail containing the nota- 
tions above referred to before they were notified on May 3d by the St. 
Louis bank that it held the draft and documents for collection. On re- 
ceiving that notice from the bank the general manager of the buyer re- 
quested the bank to hold the draft until he might he advised of the im- 
pending arrival of the ship at Havana. He was told that this could not 
be done without the permission from its correspondent at San Francisco. 
The San Francisco bank was advised of the request of the general man- 
ager, A reply was received and communicated to the general manager 
that the request would be granted on condition that the buyer pay in- 
terest on the amount at 6 per cent. while the draft was being held. He 
dec'ined to pay interest. Several messages were exchanged between the 
banks over this controversy. Finally on the morning of May 12th the 
general manager went to the St. Louis bank and advised them that he 
wanted to take up the draft that day or not at all, and that he would not 
pay interest. He left with them at that time a letter in which he re- 
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quested ‘the bank to present the draft with documents attached ¢overing 
1,339 bags at his office immediately, saying that the steamer is due to ar- 
rive in Havana and that the documents must go forward in to-day’s mail. 
The bank thereupon wired its correspondent again at San Francisco. 
At 2 o'clock in the afternoon of that day the general manager returned 
to the bank and brought with him the assistant treasurer of the buyer, re- 
peated his demand that the draft and documents be delivered to him on 
payment of the face amount and stated that he had brought the treas- 
urer there to give the check. Considerable discussion was had with the 
employes and officers of the bank‘on both visits. The draft, documents 
and telegrams were at hand. The latter were read and discussed, but at 
no time did the manager take in hand or look at or examine the draft and 
documents attached. On this last visit the manager and treasurer were 
advised of the wire that had been sent in the forenoon, and that the 
bank could not act until a reply was received. A little before four o'clock 
in the afternoon a message came from the San Francisco bank to waive 
interest on the draft. The bank at once attempted to find the general 
manager, but there Was no one at his office with authority to act in the 
matter and he could not be reached. Early the next morning (May 13th) 
the bank sent the draft and documents to the buyer’s office, the general 
manager was there, the draft and documents were presented and payment 
without interest demanded, but the manager said it was too late, he had 
rescinded the contract. Thereupon this action was brought, and at the trial 
the material and controlling issue was, whether an original policy of in- 
surance on the 1,339 bags only should have accompanied the draft, whether 

the photo copy of the policy on the entire 4,464 bags was a sufficient com- 
pliance on the part of the seller, and if not, whether the buyer had waived 
9y its conduct a separate original policy on the 1,339 bags. 

'5-7] The court submitted the question of waiver to the jury as the 
only ground on which the seller was entitled, if at all, to recover; and 
by its verdict it found there had been waiver, and assessed the damages 
for breach. We are not persuaded that the court erred in leaving the 
question to the jury on the principle which it announced in its instruc- 
tions. The obligation of the seller to deliver the necessary documents, 
and that of the buyer to pay the contract price, are said to be concurrent 
conditions in the nature of mutual conditions precedent, and either 
waive performance in the exact requirements of the contract, 
or by the implication resulting from acts or conduct. The obligation of 
each was a condition in execution of the contract. 2 Benjamin on Sales 
4th Am. Ed. - beg § 858 et. seq. In Insurance Co. v. Norton, 96 U. 
S 24 24 LB. 689, it is said: 

‘A party moan has the option to waive a condition or stipulation 

made in his own favor.” 
A waiver is the intentional relinquishment of a known right, or such 
conduct as warrants an inference of the relinquishment of such right. 
Bennecke v. Insurance Co., 105 U. S. 355, 26 L. Ed. 990; Pence v. Langdon, 
99 U. S. 578, 25 L. Ed. 420; 27 R. C. L. 904; 40 Cyc. 252; 29 A. & E. Ency, 
of Law (2d Ed.) 1091. 

[8] The notations on the invoice received by the buyer on the morning 
of May 3d, coupled with the conduct of its general manager from that 
time until the morning of May 13th, when he refused to pay the face of 
the draft, afforded substantial proof in support of the conclusion that he 
knew the photo copy of the policy on the entire 4,464 bags was the only 
document in that respect with the draft and was the only insurance that 
had been taken out against loss in shipment. There can be no doubt, we 
think, of the protection of the buyer in that policy, The purchase price 
for the 1,339 bags was $34,492.64, and its proportionate part in the whole 
policy was $38,220. In that regard the insurer declared in the policy: 

“Be it known that Messrs. Soares & Co., [consignors] as well in his or 
their own Name or Names, as for and in the Name or Names of all and 


may 
expressly 


Marine] Rand et al. v. Morse et al. ‘ 1429 


every other Person or Persons to whom the same doth, may or shall ap- 
pertain in part or in all, do make Insurance, and hereby: cause himself or 
themselves or them, and every of them, to be Insured, Lost or not lost, 
at and from Hong Kong to Havana,” etc. 


[9-12] The court put the question of waiver to the jury on the 
ground that the buyer, during the ten days in which the draft and docu- 
ments were held at St. Louis pending the controversy as to whether the 
buyer should pay interest or the seller lose it, made no other complaint or 
objection to payment and taking up the draft and documents with it, and 
instructed the jury that if the buyer knew that an original policy on the 
1,339 bags only was not attached to the draft, but instead there was at- 
tached to it the photo copy on the whole shipment, then they might find 
there was a waiver; on the principle that one who sets up specific objec- 
tions cannot resort to others when sued. Insurance Co. v. Burman, 141 
Fed. 835, 73 C. C. A. 69; Sugar Mills Co. v. Fred W. Wolf Co., 118 Fed. 
239, 55 C. C. A. 93; Goodman v. Purnell, 187 Fed. 90, 109 C. C. A. 408; 
Littlejohn v. Shaw, 159 N.Y. 188, 53 N. E. 810; Ginn v. Coal Co., 143 
Mich. 84, 106 N. W. 867, 107 N. W. 904; Wall Grocery Co. v. Jobber’’ 
Overall Co. (C. C. A.) 264 Fed. 71; Railway: Co. v. McCarthy, 96 U. S. 
258, 25 L. Ed. 693. But plaintiffs in error argue that the buyer did not 
know that an insurance policy covering the 150 tons only was not attached 
to the draft for delivery, did not know that the policy, copy of which 
was with the draft, covered 500 tons, including the 150, that the buyer 
did not examine the documents with the draft, that it had a right to 
rely on the legal presumption that when it paid the draft an original 
policy only on the rice it bought would be delivered to it, hence there 
could be no waiver of its rights in that respect; furthermore, it is said a 
waiver of a condition in a contract, to be good, must be either on a new 
consideration or under circumstances which raise an estoppel, and that 
there is neither here. The same argument is made as to the certificate of 
the chamber of commerce, which the court put on the same ground, as a 
necessary document. The certificate is mentioned in the contract. Its 
purpose is specified, it was “to be final as to weights, condition and 
quality”; this was evidentiary and material to the buyer only after he got 
title and took actual possession, and in event dispute came up. The con- 
tract did not say it was a “necessary document” or that it should be de- 
livered with them. And we are cited to Rice v. Fidelity & Deposit Co., 
103 Fed. 427, 43 C. C. A. 270; Insurance Co. v. Thomas, 82 Fed 406, 27 
C. C. A. 42, 47 L. R. A. 450; Bailey v. Bond 77 Fed. 406 C. C. A. 206; Elec- 
tric Co. v. Edison Co. (C. C.) 64 Fed. 997, and Williston on Contracts, 
vol 2, § 679 et seq: As to the facts, we think the failure of the general 
manager to examine the documents with the draft on the several visits which 
he made to the bank is wholly inconsistent with any doubt in his mind as 
to what the documents were, and his claim that he did not know what they 
were is in contradiction of his offer to take up the draft on May 12th 
without interest. As already said, the notations on the invoice fully sus- 
tain a finding that he knew what documents were with the draft. Further- 
more, we think there were elements of estoppel: First, the District Judge 
remarked, when the question was under discussion, and we take the re- 
mark to be true, that by common understanding it is known that if ob- 
jection had been made by the buyer to the photo copy of the policy an 
original policy on the 1,339 bags only could have been taken out by the 
seller at once, retroactive in protection of the buyer, Insurance Co. v. 
Fo'som, 18 Wall. 237, 251, 21 L. Ed. 827; and secondly, the general man- 
ager requested that the draft be held until he could be advised of the im- 
pending arrival of the ship, which delayed the matter for ten days while 
the controvrsy about interest was on, and during that time, if refusal to 
pay had been made on May 3d, the seller would have been at liberty 
to resell the rice and thus recoup in part prospective losses on a fall- 
ing market. Moreover, the controversy about the interest involved a 
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substantial sum. Each was insistent. Each has assigned here reasons 
for its contention. On May 12th that controversy was compromised and 
settled. The seller waived the interest and surrendered its claim thereto 
on the buyer’s promise to pay at once. We think the buyer was obliged 
to do so when the draft and documents were presented at its office on the 
morning of May 13th, and that it could not evade that obligation by then 
announcing that it had rescinded. The proof shows that the documents could 
have then been gotten to Havana by due course of mail many days before 
the steamer arrived. The contention that a general clause in the policy, 
which warranted rice free from particular average under 10%, would 
have permitted in event of partial loss a deduction of as much as 446 bags 
as not insured from the 1,339 bags, does not impress us. While the policy 
covered the 4,464 bags, nevertheless the insurer separa‘ely bound | itself 
under its terms (supra) to each and every person interested or who might 
become interested in the shipment, to indemnify each of them against loss. 
Hagan v. Insurance Co., 186 U. S. 423, 22 Sup. Ct. 862, 46 L. Ed. 1229. 

[12, 14] The buyer was organized under articles of association exe- 
cuted by its individual members wherein it is declared that the subscribers 
proposed to transfer and deliver to seven named persons as_ trustees 
under the designation of the Mississippi Valley Trading & Navigation 
Company property including cash to be used in the proposed business 
venture. The trustees were to hold the property and conduct the business 
of the association—their successors were to be elected by the stockholders. 
The authorized capital was $5,000,000, divided into shares of the par 
value of $100 each. The home office of the association was fixed at St. 
Louis, with branch offices as might be desirable in different states of the 
Mississippi Valley, or in any part of the world. The trustees were au- 
thorized to engage in the business of exporting the products of the 
Mississippi Valley directly or upon commission, or as agents or otherwise, 
and to engage in general shipping and forwarding export business, to 
promote trade between the Miississippi Va!ley and every nation or part 
thereof, to hold the legal title to all property at any time belonging to 
the company, to control, manage and dispose of its property and control the 
conduct of its business and to make and repeal such by-laws as they deem 
necessary. The trustees were expressly empowered to make and carry 
out contracts of every kind. They were to elect annually from their num- 
ber a president, vice-president, general counsel, treasurer, secretary and 
general manager, and those officers were to have the authority and duties 
incident to like officers in a corporation, and such duties as the trustees 
might designate. A trustee was express'y permitted to acquire, own and 
dispose of shares of stock in the trust to the same extent as if he were not 
a trustee. Certificates of shares, negotiable and transferable on surrender, 
were to be issued. The number of trustees (at first seven) were to be in- 
creased to twenty-one at the annual meeting of the stockholders in June, 
1920. Each share entitled the holder to one vote. The shareholders could 
terminate the trust at any time. There is an exemption clause which provides 
that the trustees shall have no power to bind the shareholders personally 
and that all persons contracting with, or having claims against the as- 
sociation, shall look only to the funds and property of the trust, and 
that neither trustees, shareholders nor officers shall be personally liable. 
The plaintiffs in error are members of that association, some of them 
trustees and officers. Over objection the District Court held as a matter 
of law that they were liable personally as partners. 

The association was organized as a mercantile body for the purpose 
of making profits, it was controlled by its members, and its trustees were 
permitted to own shares without limit and thus participate as such in the 
control and conduct of the affairs of the association. Its general man- 
ager who had charge of this transaction from its inception when the con- 
tract was made until failure of performance was also designated as its 
vice-president. Error is assigned because the’ court ruled as stated and 
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refused to submit to the jury an instruction to the effect that inasmuch as 
this transaction was not one of export the defendants were not liable unless 
the jury found that they authorized the general manager to make the con- 
tract. But the articles of association, which bound plaintiffs in error, gave 
authority to make this contract. They were bound without that, for the 
record establishes that the association was engaged before the making of 
this contract in deals of like character, It had a local agent at Havana 
who had received and disposed of rice shipped there for the buyer from the 
same foreign territory from which this shipment came. The general man- 
ager was an expert dealer in rice. Before his employment with the St. 
Louis association he had been in that business for several years, and for 
a part of the time resided at Havana while engaged in the rice business. 
On the undisputed facts, and aside from authority given in the articles, 
we have no doubt that the court ruled rightly when it held that all mem- 
bers were liable as partners. Winship v. Bank, 5 Pet. 529, 560, 8 L. Ed. 216; 
Irwin v. Williar, 110 U. S. 499, 4 Sup. Ct. 160, 28 L. Ed. 225; Ashley v. 
Dowling, 203 Mass, 311, 89 N. E. 434, 133 Am. St. Rep. 296; Davidson 
v. Holden, 55 Conn. 103, 10 Alt. 515, 3 Am. St. Rep. 40; Wrightington on 
Unicorp. Ass’ns, § 14. 

Other objections to action taken during the progress of the trial were 
saved, and error thereon is assigned here. We deem them without merit, 
not prejudiced to the rights of plaintiffs in error. 

Affirmed. 

—_- —_ ~~... 
OHIO VALLEY FIRE & MARINE INS. CO. v. AMERICAN MER- 
CHANT MARINE INS. CO. 


‘Court of Appeals of Kentucky. Feb. 26, 1923. Rehearing Denied May 
22, 1923.) 


250 Southwestern Reporter, 485. 


INSURANCE — REINSURANCE CONTRACT HELD NOT TO 

COVER ALL RISKS INSURED. 

A contract for the reinsurance with defendant of marine risks insured 
by plaintiff, which did not use the word “all” in connection with the risks 
reinsured, and did contain provisions referring to the risks or reinsurance 
coming within the contract, thereby indicating that there were risks not 
reinsured, was not a reinsurance of all of the risks accepted by plaintiff, 
but gave it the right to select sweh risks as it chose for reinsurance. 

(For other cases, see Insurance, Dec. Dig. § 683.) 

Appeal from Circuit Court, McCracken County. 

Action by the American Merchant Marine Insurance Company against 
the Ohio Valley Fire & Marine Insurance Company. Judgment for plain- 
tiff, and defendant appeals. Affirmed. 

Mocquot, Berry & Reed, of Paducah, for appellant. 

Wheeler & Hughes, of Paducah, for appellee. 

Cray, J. On Oxtober 2, 1916, appellant and anpelee entered into a con- 
tract in which appellant is designated as the “Ohio Valley’ and appellee 
as the “American,” and containing the following provisions material to 
this controversy: 

“The ‘Ohio Valley’ agrees, subject to the following conditions, to ac- 
cept reinsurance of the ‘American’ on risks assumed by the ‘American’ on 
and in vessels insured by the ‘American,’ and for amounts not to exceed 
in any instance one-third of the amount carried net by the ‘American,’ but 
in no event more than five thousand ($5,000.00) dollars on each specific 
risk reinsured, such reinsurance to be subject: to the same risks, valua- 
tions, terms and conditions as are or may at any time be taken or granted 
by the ‘American’ and payment of loss, if any, to be made when the ‘Ameri- 
can’ pays its claims. ° 

“This agreement shall be in effect on and after October 2, 1916, and 
govern in every respect all reinsurance coming within its terms on and after 








1432 Insurance Law Journal, Vol. 61. [1923 


that date, and shall continue until thirty days’ notice of cancellation has 
been given by either party, by registered letter. 

“The cancellation of this cover shall not in any way affect any risk 
which may have been accepted and declared hereunder, as hereinbefore 
provided for, even though the policy or policies of the ‘American’ may not 
go into force until after the date fixed for cancellation of this agreement; 
nor shall risks covered under continuation clauses in policies be affected by 
the date of cancellation of this agreement. 


“Conditions. 


“The ‘American’ agrees to report daily by Binding Advices each and 
every risk reinsured with the ‘Ohio Valley’ giving the amount reinsured, 
rate received, the name of the vessel, the character of risk assumed, and 
on cargo or voyage risks, the sailing date and sailing port and destination 
port, and the amount retained by the ‘American’ at its own risk, liability 
of the ‘Ohio Valley’ attaching at the time it is noted on the books of the 
‘American’ on the day notice of such reinsurance is mailed to the ‘Ohio 
Valley’ by the ‘American.’ 

“Accounts shall be made out by the ‘American’ as soon as possible 
after the close of each month. 

“The first remittance by the ‘American’ shall be made by the 25th of 
the second month after the commencement of this agreement, for the 
balance of the first month’s account, and thereafter each month’s balance 
due shall be remitted by the 25th of the second month after the account. 

“When premiums upon Tine Risks are payable to the ‘American’ in 
quarterly (or similar division of time) installments, the ‘Ohio Valley’ 
is to be credited in its account with the proportion of each installment upon 
the date it is due, in the same manner as the ‘American’ itself received 
its premiums upon such risks. 

“Claims for losses of three thousand ($3,000.00) dollars or upwards 
per vessel are to be settled by the ‘Ohio Valley’ immediately when due, if 
so requested, by draft. 

“Losses of smaller amounts shall be charged in account current. 

“Casualties of any importance relating to risks declared under this 
agreement, are to be advised to the ‘Ohio Valley’ as early as possible. 

“The ‘Ohio Valley’ in every case agrees to receive and be bound by 
the original rates, and other payments received by the ‘American’ to allow 
the same returns and deductions as may be allowed by the ‘American’ and 
the ‘American’ agrees to pay the ‘Ohio Valley’ a rate on each risk as high 
as average rate of all policies it may have on same risk.” 

This suit was brought by appellee to recover of appellant the latter’s 
share of the losses incurred on risks reinsured under the contract. Ap- 
pellant defended on the ground that the contract covered all risks on all ves- 
sels insured by appellee while the contract was in force, and that appel- 
lant’s share of the premiums on all such risks was largely in excess of 
the amount sued for. On final hearing appellant’s contention was re- 
jected, and appellee was given judgment in the sum of $8,841.72. 

The only question we need discuss is whether the court properly con- 
strued the contract. Appellant insists that it was never the intention of 
the parties that it should reinsure only such risks as appellee should select, 
as the effect would be to give appellee the choice of all the best risks, 
and the privilege to place with appellant all risks of a doubtful character. 
Of course, the intention of the parties must be gathered from the con- 
tract itself. If the parties had intended the contract to cover all risks on 
all vessels, the natural thing would have been to have used the word “all”; 
but not only does the word “all” not occur in the contract, -but the other 
provisions of the contract show that the word “all” was not intended. 
Thus, the provision that the agreement should “govern in every respect all 
reinsurance coming within its terms” shows that there might be rein- 
surance not coming within its terms. Furthermore, appellee did not agree to 
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report each and every risk insured by it, but only “each and every risk re- 
insured with appellant.” Not only so, but the provision requiring appellee 
to advise appellant as early as possible of “casualties of any importance re- 
lating to risks declared under this agreement” shows that the mere as- 
sumption of the risk by appellee was not all that was necessary, but that the 
risks would have to be declared before they would come under the agree- 
ment. Viewing the contract in the light of these provisions, it seems 
clear to us that it does not cover all risks assumed by appellee during the 
contract, but only those risks which it elected to reinsure with appellant 
and of which due report was made. As the trial court reached the same 
conclusion, it follows that the judgment was proper. 
Judgment affirmed. 
a te 


CARY et aL. v. HOME INS. CO. 
(Court of Appeals of New York. March 20, 1923.) 
139 Northeastern Reporter, 274. 


1. INSURANCE—“PERILS OF THE SEA” COVERS ALL CASUAL- 
TIES CAUSED BY SEA, BUT NOT NECESSARILY ALL OC- 
CURRING AT SEA. 

The phrases “perils of the sea,” in a marine insurance policy, covers. 
all kinds of marine casualties due to fortuitous action of the sea, such as 
sinking or capsizing, and, while not limited to extraordinary perils, yet it 
includes only a sea damage occurring at sea—a peril “of” the sea—and a 
peril “on” the sea is not enough. 

(For other cases, see Insurance, Dec. Dig. § 403.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Perils of the Sea.) 

2. INSURANCE—OWNER MUST PROVE INSURED SCOW WAS 
“SEAWORTHY.” 

In an action on a policy of marine insurance excepting from its terms 
damages from want of ordinary care in loading and from unseaworthiness, 
plaintiffs must establish that the insured scow was seaworthy at the time 
the cargo, for the loss of which recovery was sought, rolled off the deck, 
and a ship is seaworthy when reasonably fit in all respects to encounter all 
the perils of the sea incident to the adventure insured. 

(For other cases, see Insurance, Dec. Dig. § 415.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Seaworthy—Seaworthiness. ) 

3. INSURANCE—NEGLIGENT STOWAGE OF CARGO RENDERS 
SCOW UNSEAWORTHY. 

To be seaworthy, a vessel’s cargo must be properly stowed, and if in 
handling the cargo it was negligently stowed, and thereby the vessel be- 
came unseaworthy, there could be no recovery under an ordinary marine 
insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 415.) 

4. INSURANCE—FACTS HELD TO SHOW LOSS OF CARGO WAS. 
cae TO UNSEAWORTHINESS AND NEGLIGENT STOW- 
Proof that a scow, after a short voyage in moderate weather and 

while moored in calm water, listed and dumped her cargo shortly after 
water had been discovered in her, and after a portion of the cargo had been: 
shifted forward to get at another portion underneath, held to show that 
the cause of the listing and dumping of the cargo was due to unseaworthi- 
ness on account of a Teak, and on account of want of ordinary care in 
shifting the cargo. 

(For other cases, see Insurance, Dec. Dig. § 402.) 


Appeal from Supreme Court, Appellate Division, Third Department. 
Action by William N. Cary and another against the Home Insurance 
Company. A judgment of nonsuit at the Trial Term (jury trial) was 
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affirmed by the Appellate Division (199 App. Div. 122, 191 N. Y. Supp. 
529), and plaintiffs appeal. Affirmed. 

B. P. Wheat, of Albany, and E. R. Shepard, of Saratoga Springs, for 
appellants. 

William Van Wyck, of New York City, and James M. Gorman, for 
respondent. 

Pounp, J. The action is on a policy of marine insurance on the good 
barge called Cary Brick Company No. 8. It is a time policy (1 Arnould 
on Marine Ins, [10th Ed.] § 436) running for one year from the 23d of 
August, 1917, to the 23d of August, 1918. The barge was confined to the 
waters of New York harbor and adjacent waters. The policy in usual terms 
covered the adventures and peris of the harbor, It excepted from its 
terms among other things all damage that may be done to the vessel 
(a) from the want of ordinary care and skill in loading and stowing the 
cargo of said vessel, and (b) from rottenness, inherent defects, and other 
unseaworthiness. 

The barge was a deck scow, built to carry brick, 115 feet from stem 
to stern, 24 feet beam. On June 10, 1918, she loaded in Jersey City with 
13 carloads of freight, 600 tons round steel bars laid fore and aft in the 
bottom of the cargo, and kegs of nails, nuts, and hoop iron placed on top of 
the barge. 

She was then towed safely to the Bush docks in Brooklyn, where she 
tied a'ongside a lighter which was alongside a steamship. She listed a 
little to starboard when making this trip. As she lay alongside the scow a 
carload of the cargo weighing 40 to 45 tons, was taken from the stern of 
the boat and placed 20 or 30 feet forward on top of the rest of the cargo 
by stevedores employed by the consignee, in order to get at a portion of 
the cargo resting below for future unloading. This put her head down some 
and listed her more to starboard. She was then towed a short distance to 
the other side of the ship and tied up to the pier. 

Captain Olson, who was alone on the scow, pumped her out and went 
ashore for his supper at about 9 o'clock in the evening. He returned 
about 11 o'clock. She then listed 8 or 10 inches. More water was in the 
hold. Within an hour and a half after his return, the cargo rolled off the 
deck, and the scow righted herself. 

The first question that presents itself is whether plaintiffs sustained 
the burden of proof resting on them and made out a prima facie case 
by showing that the loss arose from some of the perils covered by the 
policy and not from some of the excepted risks; that capsizing was due to 
a peril of the sea and was not due to the defective condition of the scow or 
to improper loading and stowing of the cargo. Berwind v. Greenwich Ins. 
Co., 114 N. Y. 231, 235, 21 N. E. 151. 

[1] The phrase “perils of the sea,” as used in a policy of marine in- 
surance, is not limited to extraordinary perils. It covers all kinds of marine 
casua'ties due to the fortuitous action of the sea, such as sinking or cap- 
sizing (2 Arnould on Marine Ins. [10th Ed.] § 812; Clinchfield Fuel Co. v. 
Etna Ins. Co. [S. C.] 114 S. E. 543), but it includes only a sea damage, 
occurring at sea, a peril of the sea. A peril on the sea is not enough. 

{2, 3] In order to bring the loss within the terms: of the policy, plain- 
tiffs must also establish affirmatively that the scow was seaworthy at the 
time the cargo rolled off the deck. A ship is seaworthy when reasonably 
fit in all respects to encounter the ordinary perils of the sea, incident to 
the acventure insured. The Southwark, 191 U. S.. 1, 8, 24 Sup. Ct. 1, 48 L. 
Ed. 65. To be seaworthy the ship's cargo must be properly stowed. “One 
of the conditions implied by law in case of an insurance upon cargo, is 
that it shall be stowed in a safe and proper manner, and in the usual and 
customary place for the carriage of goods of the description insured; and 
any breech of this warranty by which the risk is varied and the perils in- 
sured against increased, vitiates the policy.” Leitch v. Atlantic Mutual 
Ins. Co., 66 N. Y. 100, 108. It is the duty of the insured to keep the vessel 
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seaworthy during the risk, if practicable to do so. If, in handling the cargo, 
it is negligently bestowed, not under any stress of circumstances, and the 
vessel thereby becomes unseaworthy, this is negligent navigation and an 
unnecessary increase of the risk, both at common law (Paddock v. Frank- 
lin Ins. Co., 28 Mass, [11 Pick.] 227) and under a fair reading of the 
terms of the’ policy. 

[4] The evidence in this case does not establish that the scow en- 
countered any extraordinary danger or peril of the sea, such as stress of 
weather, winds, and waves, lightning, tempests, rocks. If she were sea- 
worthy, she would endure all ordinary perils incident to mere floating on the 
surface of the water. Van Wickle v. Mechanics’ & Traders’ Ins. Co., 97 
N. Y. 350. 

The question is: 

“Did the scow encounter a peril of the sea which disabled and rendered 
her unseaworthy, or was her unseaworthiness the cause of her disaster?” 

It appears that the scow, after a short voyage in moderate weather, | 
when moored in calm water, listed and turned over; that the cause was (a) 
leakiness whereby the water entered the hold, coupled with (b) want of 
ordinary care in placing a portion of the cargo preparatory to unloading 
another portion of it, which caused the cargo to roll when the ship had 
listed sufficiently to put it in motion. No other explanation suggests it- 
self. She was a leaky scow, with a cargo improperly stowed. In short, 
she was unseaworthy, and her own defects, not the perils or dangers of the 
sea, were the cause of her misfortune. 

The judgment below was therefore right, and should be affirmed, with 
costs. 

Hogan, Cardozo, McLaughlin, Crane and Andrews, JJ., concur. 

Hiscock, C. J., concurs in result. 

Judgment affirmed, etc. 

----—__—~ << 


NORTH RIVER STEAMBOAT COMPANY, Responpent, v. HOME 
INSURANCE COMPANY, AppeLLant. 
(Court of Appeals of New York. Jan. 30, 1923.) 
139 Northeastern Reporter, 717. 

Appeal from a judgment of the Appellate Division of the Supreme 
Court in the Second Judicial Department (200 App. Div. 915, 192 N. Y. 
Supp. 940), entered February 27, 1922, affirming a judgment in favor of 
plaintiff entered upon a verdict directed by the court. The action was to re- 
cover upon a policy insuring a steam ferryboat against loss, which con- 
tained the following provisions: 

“Warranted confined to the use and navigation of the waters of the 
Hudson river not south of Piermont, New York. * * * With privilege 
to lay up and make additions, alterations and repairs, and to go in dry 
dock.” , 

The vessel sunk February 6, 1920, while at dry dock at Hoboken, N. J., 
the nearest available dry dock at that time of the year, those north of Pier- 
mont being unavailable on account of ice. Plaintiff contended that, although 
the above written words confined the limits of the policy to waters of the 
Hudson river not south of Piermont, yet the subsequent printed words con- 
ferring the privilege to go in dry dock enlarged these limits so that the ves- 
sel could be sent to the nearest available dry dock at the time plaintiff chose 
to go there, although it might be beyond such limits. Defendant contended 
that this privilege to go in dry dock meant that the dry dock must be within 
the above limits, and did not permit the plaintiff to send the vessel outside 
of the territory merely because at the time when plaintiff chose to make re- 
pairs the nearest available dry dock was outside the limits. 

Pierre M. Brown, of New York City, and James M. Gorman, of 
3rooklyn, for appellant. 

Mortimer B. Patterson, of Nyack, and William A. Purrington, Frank 
J. McCorinell, and James D. Brown, all of New York City, for respondent. 
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Per CuriAM. Judgment affirmed, with costs. 
Hiscock, C. J., and Hogan, Cardozo, Pound, McLaughlin, Crane, and 


Andrews, JJ., concur. 
—— 


CLINCKETT v. CASSERES. 
(New York Supreme Court, Appellate Division, Second Department. May 
24, 1923) 
200 New York. Supplement, 178. 


3. INSURANCE — CARRIER OR BAILEE HAS INSURABLE IN- 
TEREST IN GOODS INTRUSTED TO IT. 
A carrier or other bailee has an insurable interest in the goods in- 
trusted to its care. 
(For other cases, see Insurance, Dec. Dig. § 115[3].) 


4. INSURANCE—BAILEE MAY INSURE GOODS FOR BENEFIT 

OF OWNER. 

A bailee, who avails himself of his right to insure goods intrusted to 
his care, may insure, not only his own interest, but also may insure against 
less to the owner, which the owner may subsequently ratify within a rea- 
sonable time after loss, but in the absence of policy terms showing that the 
insurance is for the owner’s benefit, or for the account of whom it may 
concern, the owner has no right to the proceeds of the policy. 

(For other cases, see Insurance, Dec. Dig. § 582.) 

Appeal from Special Term, Richmond County. 

Action by Robert G. Clinckett against Manuel G. Casseres. From an 
order striking from defendant’s answer four affirmative defenses, defend- 
ant appeals. Order modified, by directing that the first and second defenses 
be allowed to stand, and, as thus modified, affirmed. 


The complaint is for damages sustained by reason of alleged fraud and 
deceit of the defendant. The following facts appear from the complaint: 

The plaintiff's assignor, the Banco de Colombia (hereinafter referred 
to as the Bank) shipped on the 19th of August, 1919, from Cartagena, in 
the republic of Colombia, 2,509 bags of coffee. The shipment was con- 
signed to the firm of Sorenson & Nielsen in the city of New York, as 
commission merchants and factors of the Bank, for the sale thereof in the 
United States. The coffee was delivered to the Caribbean Steamship Com- 
pany (hereinafter called the steamship company) and placed upon the 
Steamship Company’s steamship Mohican. Of the 2,509 bags shipped, only 
2,455 bags were delivered to the consignees. Thereafter, and on the 11th 
day of December, 1919, the consignees filed, on behalf of the Bank, in the 
office of the Steamship Company, a claim against the Steamship Company 
for $2,143.24, the value of the 54 bags of coffee that the Steamship Com- 
pany had lost and failed to deliver to the consignees. Documents in sup- 
port of the claim were filed at the same time. 

After the claim for $2,143.24 had remained unpaid for about two years, 
the Bank threatened and was about to sue the Steamship Company to re- 
cover this sum unless the same were paid immediately. Thereafter, in 
January and March, 1922, and at various other times, the defendant, 
Manuel G. Casseres, to induce the Bank to withhold suit upon said claim, 
“which the defendant knew to be valid and enforceable,” stated and repre- 
sented to the Bank that the Steamship Company would not pay the claim 
until it was furnished with the dock receipts that had been given at the 
steamer in Cartagena to the transportation companies which had delivered 
the coffee to the steamer. It was further stated and represented by the 
defendant that the steamship company was insured “against liability for 
losses of this character,” but that it would not be able to recover from its 
insurers upon said claim unless it should furnish the insurers the said 
dock receipts, in order to satisfy the insurers that all the coffee mentioned 
in the bill of lading had been actually loaded upon the ship. Casseres 
further represented that the Steamship Company was anxious to adjust 
the claim, but could not do so until the Steamship Company obtained the 
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dock receipts from its former agents in Cartagena, and that as soon as 
the Steamship Company was furnished with the dock receipts “it would pay 
the claim without suit.” 

It is alleged that the defendant, Casseres, was the owner of one-half of 
the capital stock of the Steamship Company, and that he was the vice 
president and general manager thereof, “the executive head of its busi- 
and having complete authority and control over every department thereof.” 
The complaint then charges that the several representations above quoted, 
made by defendant, were false and fraudulent, and that he made them 
with the intent of inducing the Bank to withhold suit upon its claim, ex- 
pecting that the Bank would rely upon the representations; that in fact the 
Steamship Company was insured “‘against liability for losses” upon the 
said voyage of the steamship Mohican in an insurance association; that on 
November 9, 1920, the Steamship Company forwarded to its insurer the 
claim of the Bank for $2,143.24, with the documents submitted by the Bank 
in support thereof, requesting approval thereof; that om March 3, 1921, 
the insurance company had approved the claim in writing and authorized 
the Steamship Company to pay the same; that on March 22, 1921, the 
Steamship Company had requested its insurer to pay it the amount of the 
claim; that on the 13th of April the insurer paid the claim in full to the 
Steamship Company, which used in its business the money thus collected ; 
and that all of these facts were known to defendant when he made the 
false representations in January and March, 1922. 

The complaint further shows that the Bank relied upon defendant’s 
representations, believing them to be true, and that by reason thereof it 
failed to bring suit against the Steamship Company. Instead of commenc- 
ing suit, the Bank communicated with its agent in Cartagena, instructing 
him to have the dock receipts forwarded. It is further alleged that in 
January, 1922, the Steamship Company was operating not less than eight 
steamers between New York, the West Indies, the Canal Zone, and Central 
American ports; that it had a gross income of $100,000 a month; that the 
Bank’s claim at that time was a good and valid claim; and that, if the 
Bank had sued the Steamship Company, as it had intended to do, it could 
have collected the full amount of its claim. It then appears that on May 
31, 1922, petition in bankruptcy was filed against the Steamship Company 
in the United States District Court for the Southern District of New York, 
and that it was duly adjudged a bankrupt, that its assets will be insuffi- 
cient to pay the administration expenses, and that the plaintiff will receive 
nothing on the Bank’s claim. 

It is claimed in the complaint that, if the insurance carried by the 
Steamship Company “against its liability” upon the Bank’s claim were un- 
collected as represented by defendant, the plaintiff, after the bankruptcy, 
might be subrogated to the rights of the Steamship Company against its 
insurer and might thereafter collect its claim in full from the insurer; 
but, the insurer having paid the ‘claim, plaintiff’s right of subrogation is 
lost. Prior to the commencement of the action the Bank, for a valuable 
consideration, duly assigned its claim to the plaintiff. 

The answer of the defendant pleaded ‘four defenses: 

(1) *A paragraph of the bill of lading under which the coffee was car- 
ried, which provided: (a) If there was opportunity to discover by ex- 
amination, before the removal of the goods, and if this were not done there 
could be no liability by the carrier or the vessel; (b) if there were no op- 
portunity to discover such loss before the removal of the goods, the car- 
rier or the vessel should not be liable, unless notice of the claim was pre- 
sented within 48 hours after the removal of the goods; (c) the carrier or 
vessel should not be liable in any event unless notice of the claim were pre- 
sented in writing within 30 days after delivery of the goods to the carrier, 
nor unless suit were commenced within six months after delivery of the 
goods to the carrier; lapse of such period of six months to be deemed a 
complete bar to recovery in any suit not sooner commenced; (d) nothing 
shall be considered a waiver of this article of the bill of lading except a 
written express waiver signed by the carrier. It was then alleged that the 
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times thus limited in the bill of lading for commencement of suit had ex- 
pired; that the time for filing claim for loss had also expired before the 
Bank actually filed its claim; that there was therefore no legal liability 
existing in favor of the Bank against the Steamship Company at the times 
alleged in the complaint; and that there was no written express waiver of 
the provisions of the bill of lading. 

(2) That the shipment of goods referred to in the complaint was made 
from a foreign port to the port of New York; that the steamship Mohican 
was in all respects seaworthy, properly equipped and manned, and that the 
Steamship Company and the owners of the Mohican had used due dili- 
gence to make the vessel seaworthy; and that the Steamship Company was 
not liable for any loss as alleged in the complaint, by reason of the pro- 
visions of the statutes of the United States in such case made and provided. 

(3) That if any liability existed for loss or damage, as alleged in the 
complaint, for goods shipped on the Mohican, the Bank now has and at all 
times had a right to proceed in rem against the steamship Mohican for the 
recovery of the same in full, and that therefore neither plaintiff nor the 
Bank has been damaged. 

(4) On information and belief, that the plaintiff has not legal capacity 
to sue for the cause of action alleged in the complaint. 


Argued before Kelly, P. J., and Jaycox, Kelby, Young, and Kapper, 


William F. Purdy, of New York City, for appellant. 

Charles H. Tuttle, of New York City (Emily C. Holt, of New York 
City, on the brief), for respondent. 

Ketpy, J. The order appea'ed from struck out each of the four 
defenses referred to in the statement of facts. The first three defenses 
were stricken out on the ground that they were “not germane” to the 
issues, and the fourth on the ground that it was a mere legal conclu- 
sion. After the plaintiff had moved to strike out the defendant’s separate 
defenses, the defendant served motion papers to dismiss the complaint. The 
parties, by written stipulation in the record, ask the court to determine 
whether the complaint states a cause of action. The complaint will be 
first considered, and all of its allegations are to be taken as verity in de- 
termining whether it states a cause of action. 


[1, 2] The action is one at law to recover damages for the fraud 
and deceit of the defendant. The essential constituents of such an action 
are fa'se representations, knowledge of the falsity, deception, and injury. 
Pecuniary loss to the deceived party is absolutely essential to the maintenance 
of the action. Fraud and deceit alone do not warrant the recovery of 
damages. Deceit and injury must concur. Urtz v. N. Y. C. & H. R. R. R. 
Co., 202 N. Y. 170, 95 N. E. 711. Measuring the complaint by this rule 
of law, it clearly states a cause of action. 

[3, 4] In further support of the complaint it is argued that the in- 
surance money collected by the Steamship Company was had and received 
by the Steamship Company for the benefit of the Bank. There can be no 
doubt that a carrier or other bailee has an insurable interest in the goods 
intrusted to its care. It has been many times held that, when a bailee 
avails himse'f of his right to insure, he may insure, not only his own in- 
terest, but also the goods themselves against loss to the owner. There are 
many cases which hold that where the policy of insurance taken out 
by the bailee reads that it is for his or its own benefit, or for the account 
of whom it may concern, or in trust, or other like words showing an in- 
tent to insure the owner against loss, the owner may subsequently ratify 
such insurance made by the bailee within a reasonable time after the oc- 
currence of the ac‘ual loss. See Stillwell v. Staptes. 19 N. Y. 401; Home 
Ins. Co. v. Balt. Warehouse Co., 93 U. S. 527, 23 L. Ed. 868; Joyce on Insu- 
rance, § 1692 et seq. The policy of insurance in the case at bar is not be- 
fore us, but from the complaint it appears that the carrier simply insured 
itself against its liability for the loss of the goods. The attention of the 
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court has not been called to any case which holds that where a bailee in- 
sures against its own liability only, the owner has the right to collect the 
insurance moneys remaining after the bailee has collected its charges 
against the goods. In the absence of the terms of the policy we are there- 
fore unable to determine whether or not the Bank and its assignee had an 
interest in the insurance moneys. 

[5,6] There remains the question as to whether or not the defenses 
pleaded are germane to the cause of action stated in the complaint. In 
the Urtz Case, supra, it was in effect held that the plaintiff in a cause 
of action such as this must show in the first instance that the cause of 
action which had been yielded up by reason of the deceit of the defend- 
ant was in truth a valid existing claim against the defendant originally. 
In the case at bar, therefore, the first inquiry that presents itself is: 
Would the defense pleaded tend to defeat the plaintiff's claim that the 
Bank had a valid cause of action against the Steamship Company at the 
time the alleged fraud was committed, and when the Bank was threa‘en- 
ing to sue the Steamship Company? From the complaint it appears that 
the threat to sue the Steamship Company was made after the accrual of 
the claim. 

The provisions in the bill of lading providing for the presentation of 
claim within a certain time, and for the commencement of an action within 
six months, have been held to be valid limitations upon the carrier’s legal 
liability. These limitations of liability would clearly be germane in an 
action against the carrier for the loss of the bags, and therefore it must be 
held that such limitations are germane to the plaintiff's cause of action. 
It may well be that the plaintiff can prove facts creating an equitable 
estoppel against the Steamship Company. If the Bank had pursued a rem- 
edy against the Steamship Company based upon the liability of the carrier, 
it would have been competent for the carrier to set up the terms of the bill 
of lading, and, upon such proof being adduced, it would also have’ been 
competent to show that the Steamship Company, through its officers and 
agents and by its conduct, had ratified the claim as a valid one and that it 
would be estopped from standing upon any of the conditions as to limita- 
tions of liability. All of these facts go to an essential element of the plain- 
tiff’s cause of action, namely, that there must be injury concurring with 
deceit. 

For the same reason the second defense, which in effect pleads the 
Harter Act, must be allowed to stand as being germane to the issue, al- 
though that defense also is being defeated by acts and conduct of the 
Steamship Company amounting to an equitable estoppel. 

[7] The third alleged defense, namely, that if any liability existed 
for loss and damage as alleged in the complaint, the Bank or its assignee 
now has and at all times since the said shipment has had a right to pro- 
ceed in rem against the steamship Mohican, is stricken out. The fact 
that the Bank may have had more than one remedy does not compel it to 
pursue any particular remedy. It had the privilege of choice, and it was 
within its rights in electing to pursue its remedy against the Steamship 
Company. 

[8] The fourth defense was properly stricken out by the trial judge 
upon the ground that no facts were pleaded and that it was a mere con- 
clusion of law. 

[9] In pleading the first three defenses, the defendant pleaded, as 
introductory to each of them, the following: 

“Defendant realleges the allegations hereinbefore contained as if the 
same were herein alleged at length and in detail.” 

This allegation was in violation of rule 90 of the Rules of Civil Prac- 
tice and was properly stricken out. 

Order modified, by directing that the first and second defenses be 
allowed to stand as being germane to the issue, and, as thus modified, 
affirmed, without costs. All concur. 
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YOUNG er aL. v. ST. PAUL FIRE & MARINE INS. CO. er at. 


(New York Supreme Court, Appellate Division, First Department. April 
6, 1923.) 


199 New York Supplement, 46. 


1. INSURANCE—SHIPPER MAY SUE INSURER FOR LOSS UN- 
DER GENERAL FLOATING MARINE POLICY TAKEN OUT 
BY CARRIER. 

A general floating marine insurance policy, taken out by the carrier 
covering goods to be shipped by it “for account of whom it may concern,’ 
held effected for the benefit of shippers of a cargo, who paid the premium 
for their shipment as part of the freight, which premium was paid to in- 
surer, so that, on the receivership of the carrier, the shippers were not 
limited to their proportion, as general creditors of the carrier, of such 
sums as might be recoverable by the carrier or its receivers, but could re- 
cever the amount of their loss directly from the insurer. 

(For other cases, see Insurance, Dec. Dig. § 582.) 

2. INSURANCE—AMOUNT OF LOSS ON POLICY TAKEN OUT 
BY CARRIER HELD PAYABLE TO SHIPPER, WITHOUT 
DEDUCTING ANY UNPAID PREMIUMS ON OTHER SHIP- 
MENTS BY OTHER SHIPPERS. 

Where a carrier obtained a general floating policy of marine insurance 
covering goods to be shipped by it for “account of whom it may concern,” 
containing an express provision that losses should be payable only after 
first deducting all indebtedness for premiums, held on the receivership 
of the carrier, that shippers who paid the premium on their shipment as 
part of the freight, which premium was paid to the insurer, could recover 
the amount of their loss directly from the insurer, without deductions for 
any premiums on other shipments of other shippers, which the carrier had 
not paid to the insurer. 

(For other cases, see Insurance, Dec. Dig. § 508.) 

Appeal from Supreme Court, New York County. 

Action by Nicholas P. Young and another, as copartners, against the 
St. Paul Fire & Marine Insurance Company and another. From a judg- 
ment for plaintiffs, defendants appeal. Affirmed 


Argued before Clarke, P. J., and Dowling, Page, Merrell, and Finch, 


Harrington, Bigham & Englar, of New York City (Dix W. Noel, of 
New York City, of counsel, and D. Roger Englar, of New York City, on 
the brief), for appellant St. Paul Fire & Marine Ins. Co. 

Walter S. Newhouse, of New York City (Albert Brandt, of New 
York City, on the brief), for appellants McIntosh and Bielaski. 

Otterbourg, Steindler & Houston, of New York City (Charles A. 
Houston, of New York City, of counsel, and Edwin M. Otterbourg, of 
New York City, on the brief), for respondents. 

Dow ine, J. Plaintiffs are engaged in the bagging business at Long 
Island City, borough of Queens, city of New York. Defendant Inland 
Waterways Steamship Corporation (hereinafter referred to as the carrier) 
was engaged in the business of transporting freight, as a common carrier, 
through inland waters between Philadelphia and New York. Defendant St. 
Paul Fire & Marine Insurance Company (hereinafter referred to as the in- 
surer) is a corporation transacting the business of insurance within the 
state of New York. 

On May 11, 1920, the insurer (with other companies) executed and 
delivered to the carrier a policy of marine insurance, whereby the com- 
panies severally (but not jointly) insured— 

“Inland Waterways Steamship Corporation for account of whom it may con- 
cern. Loss, if any, payable to the order of them or order. 

“On any and/or all goods and /or cargo and/or live stock and/or bag- 
gage and/or express matter under and/or on deck (if under permanent 
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cover) and/or advances made or liability for same incurred or assumed by 
the carrier on the said goods, etc., as above, and/or prepaid freight, whilst 
being transported by or intended for transportation by vessels owned, 
chartered and/or operated by the Inland Waterways Steamship Corpora- 
tion (hereinafter referred to as the assured) irrespective of any conditions, 
or statements to the contrary, in any and all shipping receipts, and/or way 
bills and/or bills of lading covering said goods, etc., as above or on any 
ticket for transportation or any claim check given for baggage issued by 
the assured or their agents, or connecting carriers or forwarders. 

“At and from Philadelphia to New York and vice versa, direct or 
otherwise, in or out of the usual course including .intermediate points and 
also including shore risk prior to shipment and/or after discharge. This 
insurance attaching and covering whether water-borne or not from the 
time the risk of said goods, etc., as above is assumed or incurred by the 
assured and to continue until delivery of the goods to consignees and/or 
connecting carriers and until the liability of the assured is terminated. 
“Attaching as to all shipments made on and after April 26, 1920. 
“Valued at sums agreed upon by the assured with their shippers and/or 
consignees and/or other parties in interest prior to sailing of the vessel and 
before any known or reported loss or accident. 

“It is agreed that the liability of the assured as common carrier as to the 
interest insured hereunder is covered under this policy. 

“It is agreed that the assurers hereunder will reimburse the assured for 
all payments made by it for such losses to said goods, etc., as above insured 
hereunder, arising from the perils enumerated in this policy, as the asfured 
may in its judgment settle with those interested in such merchandise, irre- 
spective of its liability therefore. . : 

“Rates as may be agreed upon. Premiums payable monthly in cash. 

“The assured hereby warrant and agree to report to the insurer as soon 
as practicable after they have knowledge thereof, all their above described 
risks to pay premiums thereon when due.” 

The carrier applied for and procured the policy with the intent and 
purpose of procuring marine insurance for the account of the plaintiffs 
and other shippers, and the rate paid to it for freight included the cost of 
insurance upon the cargo. 

The policy as issued was a general floating policy. At the time it 
was issued it covered no specific risk; no rates were mentioned, the order 
providing that “rates as may be agreed upon.” The insurers simply agreed 
in advance to insure separately, risk by risk and shipment by shipment, 
up to the maximum assumed by them, the rate for each risk to be the sub- 
ject of separate agreement, so that the policy was in effect an inchoate con- 
tract of insurance. Hartshorn v. Shoe & Leather Dealers’ Ins. Co., 15 
Gray (Mass.) 240. 

On June 5, 1920, while the policy was in full force and effect, the 
plaintiffs delivered to the carrier at Camden, N. J., 298 bales of gunny 
bags, belonging to them, of the value of $13,400, and agreed to pay the 
rate of 22 cents per pound, and in consideration thereof the carrier agreed 
to carry the bales to Long Island City and deliver them to plaintiffs, the 
said rate including marine insurance, and the goods to be insured against 
marine risk. The bales were placed for shipment by water on board the 
barge Alpha, a vessel belonging to the carrier, and it was agreed between 
plaintiffs, the carrier, and the insurer that the cargo on the Alpha was in- 
sured in the sum of $13,410 under the policy in question for the time of 
the shipment. The premium for the insurance of the plaintiffs’ goods 
shipped in the Alpha was duly paid to defendant. 

The barge Alpha proceeded on its way, and on June 11th, or 12th 
the cargo while still on board was destroyed by fire, due to lightning. 
Proofs of loss were duly furnished and the defendant carrier’s proportion 
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of the loss is $2,630.33, no part of which has been paid, though more than 

30 days have elapsed since it was duly demanded. 

{1, 2] The insurer resists payment of the policy upon the ground 
that the carrier is the insured, and the party through which all rights 
of shippers in the first instance should be enforced, and that the equitable 
rights of plaintiffs under the policy of insurance are limited to their pro- 
portion of such sums as may be recoverable by the carrier, or its re- 
ceivers. There is an express provision of the policy that losses shall be 
payable only after first deducting all indebtedness for premiums. It is in 
evidence that on December 2, 1920 (when the amount of the loss in ques- 
tion was adjusted), the carrier was indebted for premiums due on other 
risks under the policy to the extent of $11,801.28, whereof the defendant 
carrier’s share was $2,360.24. 

The receivers of the carrier contend that the policy was one of re- 
insurance, to reinsure the carrier for losses it might be obligated to ad- 
just with the shipper, and for which it should be liable, and that there- 
fore the plaintiffs have no interest in the proceeds of this insurance, and 
are not entitled to recover in this action, being only general creditors of 
the carrier. 

We are of the opinion that these contentions are without merit, and 
that the learned trial court probably held that the insurance on the cargo 
of the barge Alpha was effected for the benefit of the plaintiffs as the 
assured under the policy. It has been shown that this was an inchoate 
contract of insurance. Nothing in existence was covered by it, until each 
particular shipment or risk was brought within its protection, under what 
was in effect a separate policy, by agreement as to the rate to be paid there- 
for. The application for marine risk on the Alpha is made out for $13,410, 
the amount of plaintiff’s invoices. When the plaintiff’s bales went on board 
the Alpha, constituting the cargo of the barge, and when such bales were 
insured as a separate shipment under the policy, and the premium therefor 
(that is for this particular cargo) was duly paid to the insurers, as was 
conceded upon the trial, that insurance under the terms of the policy was 
for the specific benefit of plaintiffs, and a loss thereunder became payable 
to them, without deduction for whatever premiums upon other shipments 
or cargos, belonging to other shippers, the carrier might owe to the in- 
surer. This leads to the conclusion that plaintiffs were entitled to recover 
the amount of their loss directly from the insurer, and were not relegated 
to their claims as general creditors against the bankrupt carrier. 

The judgment appealed from should therefore be affirmed, with costs. 
All concur. 

rr ee 

HENRIQUES et at. vy. GAUTHIOD MARINE INS. CO., Inc. 

(New York Supreme Court, Appellate Division, First Department. April 
6, 1923.) 
199 New York Supplement, 131. 

1. INSURANCE—SWEDISH CORPORATION, WITH REPRESENT- 
ATIVE IN STATE ADJUSTING CLAIMS OF LOSS, RELD 
“DOING BUSINESS WITHIN THE STATE,” AND SERVICE 
ON THAT REPRESENTATIVE AS ITS “MANAGING AGENT” 
HELD VALID. 

Affidavits that a Swedish insurance corporation in the policy named a 
Delaware corporation with an office in New York as its agent, that the 
Delaware corporation adjusted claims of loss and had paid at least one 
claim for the Swedish corporation, that the Delaware corporation informed 
insured that the loss was not covered by the policy, and that the Swedish 
corporation instructed Delaware corporation to continue that position, held 
to show that the Swedish corporation was doing business within the state 
of New York, within General Corporation Law, § 47, and that the Dela- 
ware Corporation was its managing agent within Civil Practice Act § 229, 
on which service could be made. 
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(For other cases, see Insurance, Dec. Dig. §§ 16, 627[1].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Doing Business; Managing Agent.) 

Appeal from Supreme Court, New. York County. 

Action by Einer Henriques and William Henriques, as copartners, etc., 
and others, against the Gauthiod. Marine Insurance Company, Inc. From 
an order granting defendant’s motion to set aside service of summons on a 
Delaware corporation known as Funch, Edye & Co., Inc., claimed by plain- 
tiffs to be the managing agent of defendant, a Swedish corporation, plain- 
tiffs appeal. Order reversed, one motion denied. 

Argued before Dowling, Page, Merrell, Finch, and McAvoy, JJ. 

Chadbourne, Hunt & Jaeckel, of New York City (Frederick J. Ward, 
of Syracuse, of counsel, and J. Ralph Hilton and W. Mills Hinkle both of 
New York City, on the brief), for appellants. 

Burlingham, Veeder, Masten & learey, of New York City (John L. 
Galey, of New York City, of counsel), for respondent. 

MErRELL, J. [1] The Delaware corporation of Funch, Edye & Co., 
Inc., at the time of the service of the summons herein, maintained an 
office for the transaction of business at 25 Broadway, New York City. 
The sole: question involved upon this appeal is as to whether the corpora- 
tion served, was at the time of such service, the managing agent of the 
defendant corporation within the state upon whom personal service of the 
summons could be made. It is also the claim of the respondent that it 
was not, at the time of such service, doing business within the state of 
New York, within the provisions of section 47 of the General Corporation 
Law, as amended by Laws of 1920, c. 916. 

The action was to recover upon a policy of marine insurance issued 
by the defendant, covering a shipment of 2,000 bundles of salted calf- 
skins, consigned by A. Magnus & Co., of Gothenburg, Sweden, to Carl 
Schmidt & Co., Inc., of Detroit, Mich., plaintiffs. The general business 
of the defendant, which had its principal office in the city of Gothenburg, 
Sweden, was the writing of policies of insurance on vessels and freight- 
age carried thereon and consigned to various ports throughout the world. 
The defendant was not licensed to do business in the state of New York, 
and maintained no branch office in the city of New York. However, for 
the purpose of facilitating the settlement of losses and damage occurring 
to vessels and merchandise insured under policies issued by it, the defend- 
ant appointed, at different places where the goods insured might be landed, 
agents, specifying on the policies which they issued a list of agents located 
at various points. Thus on the policy insuring the goods in question, 
issued by the defendant, there appeared the following indorsement: 

“In case of claim under this policy, proofs of loss must be certified by 
agents and underwriters, names and addresses of which are given at foot 
hereof, who must be represented on Surveys and approve all bills, as other- 
wise. they will not be allowed by this company. * * * 

“The agents are: [United States east coast and neighboring ports of 
Canada] Funch, Edye & Co., of New York.” 

The goods in question arrived in New York on the steamship Bris, 
on or about May 25, 1920. An inspection of the goods by the New York 
brokerage firm of Jules Starr & Co., who negotiated the transaction be- 
tween the Swedish firm and Carl Schmidt & Co., Inc., plaintiff, satisfied 
the brokers that the goods had been damaged in passage, and that the de- 
fendant was liable to the plaintiffs therefor under said policy. Claim 
was made pursuant to the directions indorsed upon the policy, upon Funch, 
Edye & Co., Inc., as the New York representatives of the defendant in- 
surance compary. Said New York representatives thereupon assumed 
charge of the matter and appointed an appraisal firm in New York City, 
Messrs. Putnam & Worman, as marine surveyors and appraisers to in- 
spect the merchandise and report thereon. Pursuant thereto said apprais- 
ers undertook the examination of the goods and it was thereafter agreed 
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between the broker, the defendant’s New York representative, Funch, Edye 
& Co., Inc., and the surveyors and appraisers, that. the merchandise should 
be shipped to Detroit and there separated, inspected and appraised, and 
a schedule of allowance of damage made. After the goods arrived at 
Detroit, such examination and appraisal was had and a schedule agreed 
upon as to the amount of damage which the skins had suffered. But as the 
result of the examination the New York representative of the defendant 
took the position that the defendant was not liable under its policy, for 
the reason that the certificate of survey showed that the goods were not 
damaged by seawater, and that therefore there was no liability on the 
part of the «defendant under said policy. Thereupon Funch, Edye & Co., 
Inc., wrote the defendant as follows: 

“Messrs. Sjorforsakrings Akticholaget Gauthiod, Gothenburg, Sweden— 
Dear Sirs: S. S. Bris. We beg to acknowledge receipt of your favor of 
June 14th, relative to 200 salted calfskins insured under your policy No. 928, 
dated Gothenburg, 26th of April, 1920, shipped by A. Magnus & Co. 
Gothenburg. We beg to advise you that we have received from Messrs. 
Putnam & Worman report of survey on this importation and herewith 
beg to hand you copy of same. The receivers, Messrs. Jules Starr & Co., 
have handed us claim on same in the amount of $37,435.75. We therefore 
await your instructions in this matter, and remain 

“Yours very tru y, 
“RG/S Funch, Edye & Co., Inc. 

“P. S—We beg to advise you that, inasmuch as certificate of survey 
shows that the goods were not damaged by seawater, we have notified 
Messrs. Jules Starr & Co., that the insurance company cannot be held re- 
sponsible for the damage, and that we cannot pay claim in question. 

"EP. oy ae &o,, Inc.” 


And in reply thereto the defendant wrote its New York representative 
as follows: 


“Havertadfelningen Goteborg den 29th July, 1920. 

“Messrs. Funch, Edye & Co., 8-10 Bridge Street, New York—Dear 
Sirs: S. S. Bris. In receipt of your favor of the 12th inst., together with 
report of survey we have made a thorough examination of same. We note 
that you have informed Messrs. Jules Starr & Co., that, as the goods were 
not damaged by seawater, the insurance company cannot be held responsible, 
and ask you to keep up this position. We now await with interest your 
valued news. 

“Yours faithfully, 
“J/KA Sjoforsakrings Aktiebolaget.” 

Thereafter, on September 27, 1920, Funch, Edye & Co., Inc., wrote the 
defendant as follows: 

September 27, 1920. 

“Messrs, Sjorforsakrings Aktiebolget Gauthiod, Gothenburg, Sweden— 
Dear Sirs: S. S. Bris. We are in due receipt of your favor of the 29th 
of July, and in accordance with your instructions we have continued to 
take the position that you are not responsible for the damage to the goods 
per this steamer. Not having heard anything further from Jules Starr & 
Co., we hope that they have abandoned their claim and that the matter is 
disposed cf. We now beg to hand you bill of our appraisers, Messrs. Put- 
nam & Worman, amounting to $191.40, for which kindly send us your check, 
and, if agreeable to you, you may include a fee to us of $50 for our services. 

“Yours very truly, Funch, Edye & Co., Inc. 

“CH/RG Per” 

On July 12, 1920, Funch, Edye & Co., Inc., wrote the broker who ne- 
gotiated the transaction, and who made claim upon the defendant under 
said policy, to the effect that the damage to the skins had not been caused 
by seawater, but by exposure before shipment, and that “under the circum- 
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stances we must therefore decline to pay your claim in behalf of the 
Gauthiod Insurance Company.” 

We are of the opinion that the correspondence appearing by the affida- 
vits used upon this motion clearly reveals, not only that the defendant was 
doing business at the time in question within the state of New York, but 
that, within the provisions of section 229 of the Civil Practice Act, Funch, 
Edye & Co., Inc., was acting as managing agent of the defendant within 
this state. 

On October 23, 1920, the defendant wrote A. Magnus & Co., Gothen- 
burg, with reference to the claim for damages, that “this damage was 
reported to us before by our representatives in New York, Messrs. Funch, 
Edye & Co.,” and that about 14 days prior thereto defendant had received 
a communication ‘‘from our above-named representatives,” and, finally, “We 
will consequently at our first opportunity undertake a revisal, and when 
necessary confer with our New York representatives.’ And in another 
letter defendant wrote A. Magnus & Co. with reference to the survey report 
of damage, made “at the request of our representatives, Messrs. Funch, 
Edye & Co., New York.” Not only did the defendant designate Funch, 
Edye & Co., Inc., as its representative on the policy of insurance in ques- 
tion, but throughout its correspondence, with reference to the loss it 
refers to Funch, Edye & Co., Inc., as its New York representative. 


While it is true the defendant did not issue policies of insurance in 
New York, and such policies were not negotiated by its said New York 
representatives, nevertheless, where loss occurred, its New York represen- 
tatives were charged with the very important duty of adjusting the same, 
and, at least with reference to one previous loss, the affidavits upon the 
motion disclosed that Funch, Edye & Co., Inc., paid the loss in behalf of the 
defendant by its own check. The letter from Funch, Edye & Co., Inc., 
addressed to the defendant, with reference to this loss, proves beyond doubt 
that the defendant was in fact transacting an important part of its business 
in New York, namely, the adjustment of the loss, and that Funch, Edye & 
Co., Inc., were acting as defendant’s agents in that respect. The postscript 
contained in the letter to the defendant from Funch, Edye & Co., Inc., of 
July 12, 1920, was as follows: 

“P, S—We beg to advise you that, inasmuch as certificate of survey 
shows that the goods were not damaged by seawater, we have notified 
Messrs. Jules Starr & Co. that the insurance company cannot be held re- 
sponsible for the damage, and that we cannot pay claim in question.” 
(Italics are the writer’s.) 

This letter was acknowledged July 29, 1920, by letter in which defendant 
apparently ratified the acts of its agent in rejecting plaintiff's claim under 
the policy. The letter of September 27, 1920, from Funch, Edye & Co., Inc., 
to the defendant, fully proves that it was acting as defendant’s agent in 
New York and was claiming pay therefor, which it afterward received. 

Under these circumstances we think the defendant was doing business 
within the state of New York at the time of the service of process, and that 
the corporation of Funch, Edye & Co., Inc., was its managing agent within 
this state, and that service of the summons upon such agent was sufficient 
to bind defendant. The papers upon appeal clearly show that Funch, Edye 
& Co., Inc., acted independently in the matter, and in the exercise of its 
discretion undertook to adjust this claim, and rejected the same in behalf of 
the defendant. 

[2] While there is no precise test of the nature or extent of business 
required to be done by a foreign corporation to make it amenable to process 
in this state, all that is requisite to be shown is that the defendant is 
actualiy transacting business here “with a fair measure of permanence and 
continuity.” Tauza v. Susquehanna Coal Co., 220 N. Y. 259, 115 N. E. 915. 
We are of the opinion that under the decisions the defendant was doing 
business in the state of New York, and that Funch, Edye & Co., Inc., was 
its representative. Pomeroy v. Hocking Valley R. Co., 218 N. Y. 530, 113 
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N. E, 504; Blasius v. Hartford Fire Ins. Co., 187 App. Div. 347, 175 N. Y. 
Supp. 709; Tauza v. Susquehanna Coal Co., 220 N. Y. 259, 115 N. E. 915, 
We think, therefore, that the service upon the defendant was good, and 
that the order setting aside the same should be reversed, with $10 costs and 
disbursements, and the defendant’s: motion denied, with $10 costs. All 
concur. 
+ —~e 


O'CONNOR TRANSPORTATION CO., Inc., v. GLENS FALLS INS. 
CO. 
(New York Supreme Court, Appellate Division, Fourth Department. 
December 22, 1922.) 
197 New York Supplement, 549. 

1. INSURANCE — CASES IN WHICH INSURED CAN RECOVER 

PREMIUMS PAID STATED. 

Insured is entitled to a return of the premium paid without fraud on 
his part, where the risk has never attached, as where the policy was not 
delivered, or was made to cover a future contingency which did not occur; 
where the policy is void for illegality, and the parties are not in pari 
delicto; where the insured has been induced to take out his policy by false 
representations on the part of insurer, and has rescinded; and where there 
were representations or warranties, not made in bad faith, but not true in 
fact, or there were provisions, in the policy unknown to insured rendering 
it void, which defenses the insurer asserts to defeat a claim on the policy. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

INSURANCE — PREMIUMS PAID FOR EXPIRED POLICIES 
CANNOT BE RECOVERED, THOUGH COMPANY SUCCESS- 
FULLY RESISTED LIABILITY ON SUBSEQUENT SIMILAR 
POLICY. 

Insured cannot recover premiums paid for insurance policies which ‘ex- 
pired before there was any loss, though a loss occurred while a subse- 
quent similar policy was in force, and the company successfully resisted 
liability because certain warranties had been breached by assured, since it 
cannot be said that the prior policies were absolutely void and created no 
liability, in view of the possibility of the insurer waiving the defense of 
breach of warranty or preferring to compromise. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

Appeal from Special Term, Erie County. 

Action by the O’Connor Transportation Company, Inc., against the 
Glens Falls Insurance Company, to recover premiums paid for insurance 
policies. From an order directing judgment for defendant, dismissing the 
first and second causes of action set forth in the complaint, and from the 
judgment granted thereon, plaintiff appeals. Judgment and order affirmed. 

Argued before Kruse, P. J., and Hubbs, Clark, Davis, and Sears, JJ. 

Thomas C. Burke, of Buffalo, for appellant. 

Swift, Gratwick & Potter, of Buffalo (Parton Swift, of Buffalo, of 
counsel), for respondent. 

Davis, J. This court, by a decision made July 1, 1921, held that a 
certain policy of insurance issued by the defendant on a boat owned by the 
plaintiff was void, and the plaintiff could not recover for a loss it had 
sustained because certain warranties had been violated and breached by the 
assured. O’Connor Transportation Co., Inc. v. Glens Falls Ins. Co., 198 
App. Div. 136, 189 N. Y. Supp. 612, affirmed 233 N. Y. 659, 135 N. E. 959. 

The plaintiff has now brought an action to recover the premiums paid 
on certain policies of insurance issued on said boat, to wit, $40 premium 
paid in October, 1916, for a policy of $1,000 expiring October 31, 1917; $60 
paid in November, 1917, on a policy of $1,500 expiring October 31, 1918; 
and $88 paid in October, 1918, for a policy of $2,000 expiring October 31, 
1919. It was on this latter policy that the plaintiff sought to recover the 
loss heretofore mentioned. The complaint further sets forth, as to each 
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cause of action, the warranties in question, and alleges that the policy never 
attached, the insurance failed, and that the defendant was never under 
any liability or ran any risk on said policy of insurance, and that the policy 
was void from the very beginning, As to the third cause of action, it makes 
the further allegation that the plaintiff began the action above referred to, 
and that the defendant interposed an answer to the effect that the policy 
was void because of a breach of warranty, and that the defense was sus- 
tained by the final judgment entered therein, dismissing the complaint. 

The defendant, pursuant to the provisions of section 277 of the Civil 
Practice Act and rule 106 of the Rules of Civil Practice, moved for judg- 
ment dismissing the first and second causes of action, on the ground that the 
complaint did not state facts sufficient to constitute a cause of action as to 
either. From the judgment in favor of the defendant the plaintiff has 
appealed. 

The principle of law invoked by the appellant is that, where the policy 
never attaches, but is void ab initio, the premium must be returned, because 
the contract is without consideration, and the insurer ought not to retain 
the premium where no risk has been run. There is authority for this gen- 
eral principle of law. See Phillips, Law of Insurance, §§ 1819, 1844; 
Arnould’s Law of Marine Insurance, $§ 1247, 1256; Tyrie v. Fletcher, 2 
Cowp. 666; Delavigne v. United Ins. Co., 1 Johns Cas. 310, 

[1] I think the circumstances under which the insured is entitled to 
a return of the premium paid without fraud on his part may be stated gen- 
erally as follows: (1) Where the risk has never attached, as where the 
policy has not been delivered (Collier v. Bedell, 39 Hun, 238), or, in marine 
insurance, where the policy is made to cover a future contingency, such as 
a voyage to a certain port, and the voyage was never commenced or under- 
taken, and no risk run (Tyrie v. Fletcher, supra; Murray v. Columbian 
Insurance Co., 4 Johns. 443; Steinback v. Rhinelander, 3 Johns. Cas. 269). 
(2) Where the policy is void for illegality, and the parties are not in pari 
delicto, as when a statute forbids the issuance of policies on farm property 
by mutual companies and one has been issued in violation of the statute 
(Ely v. Oakland Circuit Judge, 162 Mich. 466, 125 N. W. 375, 127 N. W. 
769), or where a policy has been issued on lottery tickets, and the insured 
has violated no statute (Mount v. Waite, 7 Johns. 434). (3) Where the 
insured has been induced to take out a policy by false representations on 
the part of the insurer, and the assured has rescinded. 26 C. J. 128. (4) 
Where there were certain representations or warranties made by the insured, 
or on his behalf, not in bad faith, but not true in fact, or there were pro- 
visions in the policy unknown to insured, rendering the policy void, which 
defenses the insurer asserts to defeat a claim on the policy. Delavigne v. 
United Insurance Co., supra; Elbers & Kraffts v. United Insurance Co., 16 
Johns. 128; Waddington v. United Insurance Co., 17 Johns. 23; Parsons, 
Rich & Co. v. Lane, 97 Minn. 98, 106 N. W. 485, 4 L. R. A. (N. S.) 231, 
242, 7 Am. Cas. 1144. 

Waller v. Northern Assurance Co., 64 Iowa, 101, 19 N. W. 865, is a 
case not falling within the foregoing classification, and is a positive and 
direct authority for the appellant here. The action was to recover for 
premiums on policies that had expired, and a subsequent policy had been 
declared void in an action where it was sought to recover on a loss, and 
where its invalidity had been pleaded by the insured and had been adju- 
dicated by the court, exactly as was done in the case of O’Connor Trans- 
portation Co., Inc. v. Glens Falls Insurance Co., supra. It was held that 
the plaintiff was entitled to recover, because, without any fraud or deception 
practiced by him, the defendant had received money he had paid in good 
faith and he received nothing in return, and that it was not a case of 
voluntary payment, for it was made with the expectation of receiving a 
consideration in return, which had wholly failed for the reason that the 
policy did not bind defendant. Many cases are cited in the opinion as 
authority for this doctrine. A considerable number of them I have hereto- 
fore cited. Some I have not been able to examine. None I have examined 
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would I regard as decisive authority for the conclusion reached by that 
learned court. The cases relied on are largely those where the claim for 
a return of the premium was made in an action to recover for loss on 
the policy which turned out to be void, or in a subsequent action brought 
after the policy had been held void upon such defense interposed. 

[2] I think in this state the doctrine has not been extended beyond 
the limits I have heretofore.stated. I gravely doubt that we should adopt 
the doctrine in Waller v. Northern Assurance Co., supra. The principle 
in that case has not been followed in any jurisdiction so far as I can dis- 
cover. Where the policy has expired, and there has been no loss, and no 
question of the validity of the policy has arisen, it seems to me that it 
would be against public policy and good morals to permit a recovery of 
the premium on the ground that the policy had at all times been invalid 
because the insured had made or taken advantage of a warranty therein 
which was not true. Such a doctrine would leave entirely uncertain the 
resources of any insurance company, because it could never know how many 
secret or latent infirmities were attached to its policies, nor how many 
premiums which it had received, it was actually entitled to retain and 
count as assets. This uncertainty would exist, not only while the policies 
were in force, but for at least six years after they had expired. An insurer 
must necessarily deal with conditions as they arise. It may or may not 
discover that a policy is void. If it makes such discovery, the defect may 
be slight or technical, or of such a nature that it may not deem it good 
policy to assert the invalidity, but may prefer to pay the loss. It may be 
so uncertain as to the facts or as to the law that it prefers to compromise 
rather than defend. Therefore it cannot be said with any certainty that a 
risk has never attached, and no risk has been run, where a policy has ex- 
pired and no loss has occurred, and no claim has been made. The policy 
holder may not, in any event, recover his premium if the transaction is 
tainted by his own fraud. The facts concerning his property and the war- 
ranties contained in the policy ordinarily are peculiarly within his own 
knowledge. And if his policy is void because of innocent representations, 
he may still have protection for the reasons I have stated, by a voluntary 
payment in whole or in part by the insurer. 

The interlocutory judgment and order should be affirmed, with $10 
costs and disbursements. All concur. 


a 
FIREMEN'’S FUND INS. CO. v. HALL. 


(New York Supreme Court, AppellateTerm, First Department. Dec- 
ember 12, 1922.) 
197 New York Supplement, 300. 
INSURANCE—AGREED FACTS HELD TO SHOW BROKER HAD 


APPARENT AUTHORITY FROM INSURER TO COLLECT 
PREMIUMS. 


An agreed statement of facts, that an insurer, which had issued a 
blanket policy through an insurance broker, under which certificates were 
issued covering various shipments, had rendered bills for the premiums 
due thereunder to the broker, who made the collections from the insured 
and remitted the premiums, after deducting commissions, and that when a 
representative of the insurer presented a bill to insured for a premium, 
and was informed the premium had been paid to the broker, no further 
attempt to collect the premium was made, shows that the broker had ap- 
parent authority from the insurer to collect the premiums, and was net the 
agent of the insured in making the payments, so that the insurer cannot, 
after the failure of the broker, collect from insured a premium paid to 
the broker, but not remitted to the insurer. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 


Appeal from Municipal Court, Borough of Manhattan, Fifth Dis- 
trict. 
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Action by the Firemen’s Fund Insurance Company against George 
B. Hall. From a judgment for plaintiff for $418.19 damages and $37.- 
52 interest, besides costs, defendant appeals. Reversed, and judgment 
directed for defendant. 

Argued November term, 1922, before Guy, Bijur, and Delehanty, JJ. 


Esselstyn & Haughwout, of New York City (Arthur G. H. Power, 
Jr., of New York City, of counsel), for appellant. 

Harrington, Bigham & Englar, of New York City (William J. Rapp, 
of New York City, of counsel), for respondent. 


Guy, J. Action to recover unpaid insurance premiums of $418.19 on 
a blanket policy of marine insurance issued by plaintiff to defendant, un- 
der which certificates were issued covering varicus shipments. Defense, 
general denial. 

It was stipulated that a blanket policy of marine insurance was is- 
sued by plaintiff to defendant through one Stover as an insurance broker 
some time prior to 1918; that certificates were issued thereunder by plain- 
tiff, covering various shipments made by defendant; that each certificate 
was delivered to the broker; that the broker later incorporated his busi- 
ness, and still later consolidated it with another brokerage business, which 
after some changes became Upton & Co., Incorporated; that business was 
throughout conducted the same way; that the broker rendered all the bills 
for premiums to defendant; that defendant never received a bill direct 
from plaintiff until December 27, 1920 (after a new policy had been is- 
sued); that when the original policy was canceled, about January, 1920, 
all premiums due thereunder had been paid by the brokers; that all bills 
irendered by plaintiff were sent to the brokers; that if any premium be- 
came delinquent the plaintiff sent a statement of such delinquent pre- 
mium to the brokers; that it was the custom for the brokers to deduct 
their commissions when paying over to the plaintiff the premiums when 
collected; that this was done under the policies in question, except as to 
the amount of the premium of $418.19 in suit; that the defendant paid upon 
the receipt of a bill therefor from Upton & Co., Incorporated, the $418.19 
premium in question; and that thereafter Upton & Co., Incorporated, made 
a general assignment for the benefit of creditors without paying the pre- 
mium in question to plaintiff. 

It was stipulated that defendant would testify that prior to 1919 a 
man claiming to be a representative of plaintiff called and presented to 
defendant a bill for an alleged unpaid premium; that defendant informed 
plaintiff's representative that he had paid the premiums to the broker, 
Stover, through whom the insurance had been placed; and that plaintiff’s 
representative left, and defendant never heard anything further about the 
matter. 

Plaintiff’s contention that the brokers were acting as the agents of 
the insured in connection with the payment of the premiums is not sup- 
ported by the evidence. The proof establishes convincingly that during 
the entire course of dealings between plaintiff and defendant premiums 
were paid to a breker clothed with apparent authority to make collec- 
tions on behalf of the plaintiff. The premiums sued for were paid by the 
deferdant to said broker, following the usual course of dealings between 
the parties. The defense of payment having been fully established, judg- 
ment should have been rendered in favor of the defendant. 

. Judgment reversed, with $30 costs, and judgment directed in favor 
of the defendant, with costs. All concur. 
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ACCIDENT 


7ETNA LIFE INS. CO. v. CAFFEE. (No. 3973.) 
(United States Circuit Court of Appeals, Fifth Circuit. January 26, 1923.) 
286 Federal Reporter, 657. 
4, INSURANCE — CIRCUMSTANTIAL EVIDENCE OF ACCI- 

DENTAL DEATH FOR JURY. 

Evidence that insured in his automobile was approdching a curve on 
the lake shore, that he was seen to attempt to bring the machine back to 
the road after the left wheels had run off from it, but that, notwithstand- 
ing his efforts, it ran down the bank and was afterwards found with its 
front axle bent where it had struck the pile of a wharf, and with the in- 
sured lying on the ground at the edge of the water, held sufficient to re- 
quire submission to the jury of the question of death by an accident, even 
though no witness saw the insured thrown from the automobile, so that a 
directed verdict for defendant on the ground that an accident could be 
inferred only by presumption on presumption was properly denied. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

In Error to the District Court of the United States for the Southern 
District of Florida; Rhydon M. Call, Judge. 

Action at law by Matilda Caffee against the A&tna Life Insurance 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 

Henry P. Adair and James A. Franklin, both of Jacksonville, Fla. 
(Knight & Adair, of Jacksonville, Fla., on the brief), for plaintiff in er- 
ror. 

Don Register, cf Winterhaven, Fla., and Herbert S. Phillips, of 
Tampa, Fla., for defendant in error. 

Before Walker, Bryan, and King, Circuit Judges. 

BryANn, Circuit Judge. This is a writ of error, sued out by the defen- 
dant, Actna Life Insurance Company, to a judgment in favor of the plaintiff, 
Matilda Caffee, 

The suit is upon a policy of insurance by which plaintiff’s husband was 
insured by the defendant against “loss resulting directly and independently 
of all other causes from bodily injuries effected solely through external, 
violent and accidental means.” The policy provides for the payment of 
$5,000 to the plaintiff in the event the death of the insured should result 
from such injuries. 

The declaration is in two counts. The first count contains the follow- 
ing allegations : 

“The said automobile in which said insured was riding and which was 
being driven by him suddenly and accidentally left the road and ran vio- 
lently and rapidly down an embankment and upon, against, and astride a 
small dock at the edge of a lake some 40 feet, more or less, from the 
point where said automobile left said road, and upon, against, and astride 
said dock and against a post on the right-hand side thereof said automo- 
bile came to a stop so suddenly that said Ben V. Caffee was by the sudden 
stopping of said automobile as aforesaid accidentally thrown from said 
automobile upon and against the ground with such great force and vio- 
lence that said Ben. V. Caffee thereby solely in and on account of being 
so violently and forcibly thrown from said automobile sustained a concus- 
sion of the brain, from and on account of which, directly and independently 
of all other causes, said Ben V. Caffee died,” ete. 

The second count differs from the first in that, instead of alleging that 
death was due to concussion of the brain, it alleges that the nature of the 
injury was unknown to plaintiff. The defendant interposed a demurrer, and 
also a motion for compulsory amendment, based upon the grounds that 
the declaration was indefinite and uncertain. The demurrer and the motion 
were both overruled. 

The evidence without conflict developed the following: state of facts: 
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Plaintiff's husband, Ben V. Caffee, the insured, was a physician, and on 
the day of his death left home in his automobile, which he was driving, for 
the purpose of making professional calls. He was seen by several witnesses 
while he was driving his automobile along an asphalt highway in the direc- 
tion of the residence of a patient whose name was on his visiting list. 
While driving down a steep hill, and at a point where the road curves 
sharply away from a lake, the left wheels of the automobile were seen to 
leave the road, and Caffee was seen making an effort to turn the automobile 
back on to the road; but after it had gone a few feet it departed from 
the road and went down the hill toward the lake. Almost immediately 
thereafter the automobile was found resting against a small dock at the 
edge of the lake, in an upright position, but tilted to the left, with the left 
door open and the front axle bent against one of the dock posts. Dr. 
Caffee was found in an unconscious condition a few feet to the left of the 
automobile with his head doubled up under his shoulder, and with his rain- 
coat in the position of having been thrown over the upper part of his body. 
His head was within about a foot of the edge of the lake, and was resting 
upon hard, wet sand, in which there was a slight depression. He was 
removed to a house nearby and attended by several physicians, and died 
about seven hours later without regaining consciousness. 

The tracks of the automobile indicated that just before it struck the 
dock it turned abruptly to the left and away from a pipe line two or three 
feet above the ground. 

There was conflict in the evidence as to cause of death. There were 
no visible signs of injury, and an autopsy held several weeks after Dr. 
Caffee died failed to disclose any brain injury. It was the opinion of Dr, 
Sullivan, one of the physicians, based upon symptoms immediately preced- 
ing death, and upon the autopsy, that the cause of death was concussion of 
the brain. This witness was of the opinion that Dr. Caffee was suffering 
from a brain injury, which he thought was apoplexy until the autopsy 
failed to disclose that there had been a hemorrhage. Other physicians, 
while conceding the possibility that death could have been caused by con- 
cussion, expressed the opinion that it was in fact caused by uremic poisoning. 

The trial court overruled an objection, and noted an exception, to the 
questions calling for the opinion of Dr. Sullivan, based both upon symp- 
toms before death and upon the autopsy, as to the cause of death. 

The court also refused to direct a verdict for the defendant, and to 
charee the jury to find for it if they were in doubt as to the cause of 
Caffee’s death. The defendant excepted to these rulings. The court 
charged the jury that plaintiff. could not recover if death was caused 
wholly or in part by disease or natural causes, and that the burden was 
upon the plaintiff to prove her case by a preponderance of the evidence. 

The defendant contends that the trial court erred: (1) In overruling 
the demurrer to the declaration and denying its motion for compulsory 
amendment; (2) in overruling objections to the questions which elicited 
from Dr. Sullivan testimony to the effect that in his opinion the cause of 
Caffee’s death was concussion of the brain; (3) in refusing to direct a 
verdict for the defendant; and (4) in refusing to charge the jury to find 
for the defendant if they were in doubt as to the cause of Caffee’s death. 

[1] 1. It is conceded that the declaration would have been good if 
it had omitted altogether the allegation that the automobile left the high- 
way. The contention is that the allegation, having been unnecessarily 
made, should have included a statement of the facts which caused the auto- 
mobile to behave as it did. The criticism is exceedingly technical. The 
defendant does not claim to have been misled, surprised, or embarrassed 
in its defense in any way. If any error was committed in sustaining the 
declarations, which we are very far from holding, it was harmless. 

[2, 3] 2. It is insisted that Dr. Sullivan should not have been per- 
mitted to state his opinion as to the cause of death until he had first 
stated all the facts within his knowledge. Before the questions objected to 
were propounded, this witness had described the symptoms shown by the 
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patient, and stated he had come to the conclusion that there had been 
an injury to the brain, and had further testified that he attended the autopsy, 
and that it failed to disclose a brain injury. He then testified, in answer 
to the questions objected to, that in his opinion death was caused by con- 
cussion of the brain, and proceeded to give his reasons for that opinion, by 
stating that the patient was suffering either from apoplexy or from con- 
cussion; that apoplexy produces hemorrhage and is discoverable upon a 
post mortem examination, while such an examination may not disclose a 
concussion of the brain. The questions were not based upon any undis- 
closed facts within the knowledge of the witness, and therefore there 
was not, as we think, any error in overruling the objections to them. But, 
if there was error, it was afterwards cured by bringing out all the facts 
within the knowledge of this witness. 

[4] 3. It is insisted there was no competent proof of an accident. 
The argument is that only by basing inference upon inference, and piling 
presumption upon presumption, is the conclusion to be reached that an 
accident occurred, and that such method of proof is repudiated in United 
States v. Ross, 92 U. S, 281, 23 L. Ed. 707. We do not think the cited 
case sustains the argument made in this case. Here the fact to be estab- 
lished is that Dr. Caffee was thrown from his automobile. Although it is 
true there was no direct evidence of that fact; yet the circumstances relied 
on to establish it are shown by direct evidence. Such circumstances are: 
The finding of the body and its position on the ground; the depression 
in the sand; the automobile leaving the highway; its tilted and injured 
condition; and its position against the dock. Testimony given by several 
witnesses to the effect that Dr. Caffee was driving his automobile, taken 
in connection with his apparent effort to drive back upon the highway, the 
avoidance of the pipe line. and the course taken to the dock at the edge of 
the lake, is sufficient to justify the jury in reaching the conclusion that 
unconsciousness did not occur prior to the time the automobile ran against 
the dock. If the jury believed this evidence, it was within their province 
to reject the inference, supported by defendant’s evidence, either that Dr. 
Caffee became unconscious while driving along the highway, or that uremic 
poisoning caused or contributed to his death. Under defendant’s conten- 
tion, it would be practically, if not quite, impossible to prove an accident by 
circumstantial evidence. Inferences to be drawn from the circumstances 
shown by direct evidence in the case were for the jury, and the trial court 
correctly refused to direct a verdict for the defendant. y 

[5] 4. It hardly seems necessary to say that no error was committed 
in refusing to charge the jury to find for the defendant if they were in 
doubt as to the cause of the death of the insured. The jury might have 
been in serious doubt, and yet they might well have believed from a pre- 
ponderance of the evidence. as they evidently did, that death was due to 
the cause alleged in the declaration. 

The judgment is affirmed. 
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LIFE & CASUALTY INS. CO. v. EUBANKS. (6 Div. 82.) 
(Court of Appeals of Alabama. Nov. 14, 1922.) 
94 Southern Reporter, 198. 
1. INSURANCE—FORFEITURE NOT FAVORED. 
Forfeitures for nonpayment of premiums are not favored. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE—RIGHTS MAY BE WAIVED. 

With respect to a contract of insurance, as with other contracts, the 
parties thereto may, at their pleasure, alter, modify, or rescind the contract, 
so long as the same is supported by their mutual assent, and such altera- 
tion, modification, or rescission may extend to a waiver of any right either 
party might have had under the original contract. 

(For other cases, see Insurance, Dec. Dig. § 372.) 
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4, INSURANCE—COLLECTION OF PREMIUMS HELD WAIVER 

OF FORFEITURE. 

If collecting agent was authorized to receive payments from the in- 
sured after the same were in default, then his knowledge of the insured’s 
default was the knowledge of the insurance company, and, if so, then 
the acceptance of the premium was a waiver of the forfeiture; and, if the 
agent had knowledge that the insured had been injured and was confined in 
a hospital at the time of the acceptance of the premiums so in default, 
then this knowledge was imputable to the insurance company. 

(For other cases, see Insurance, Dec. Dig. § 392[8].) 

5. INSURANCE—COLLECTING AGENT HELD AUTHORIZED TO 

ACCEPT PAST-DUE PREMIUMS. 

Collecting agent, if authorized to accept past-due premiums because of 
continuation of liability of insurer for death, under death and accident dis- 
ability policy had authority to receive past-due premiums for all purposes. 

(For ther cases, see Insurance, Dec. Dig. § 375[1].) 

6. INSURANCE — POLICY LAPSE FOR NONPAYMENT HELD 

WAIVED BY ACCEPTANCE OF PREMIUMS. 

Where policy had previously lapsed for nonpayment of premiums for 
four successive weeks, and thereafter premiums had been collected on it, 
held that the clause requiring revival of lapsed policy to be evidenced by 
indorsement on the face of the policy was waived, and acceptance of full 
premiums thereafter, following a lapse of payment, with knowledge that 
insured had suffered an accident, could not be construed merely as accept- 
ing premiums due for continuing death liability, where the premiums were 
severable; 20 per cent. thereof being for death benefit and 80 per cent. 
for the sick and accident benefit. 

(For other cases, see Insurance, Dec. Dig. § 392[7].) 

Appeal from Circuit Court, Jefferson County; Romaine Boyd, Judge. 

Action on a policy of insurance by Calvin Eubanks against Life & 
Casualty Insurance Company. From a judgment for plaintiff, defendant 
appeals. Affirmed. 

William A. Jacobs, of Birmingham, for appellant. 

Engel & Mudd, of Birmingham, for appellee. 

BrickeNn, P. J. Calvin Eubanks, as plaintiff, brought his action against 
the Life & Casualty Insurance Company, as defendant, in the court below, 
to recover the sum of $32, alleged to be due under a certain insurance policy 
issued to plaintiff by defendant on the 10th day of November, 1919, which 
policy it was alleged insured plaintiff against sickness and accident in the 
sum of $8 per week. It appears that the plaintiff was injured by a mine 
accident on the 7th day of June, 1921, and that he was continuously disabled 
from that date to the 5th day of July, 1921, the date on which plaintiff 
brought his suit in the court below, and that such disability therefore con- 
tinued for four, or more, consecutive weeks. The insurance company de- 
fended the suit and denied liability upon the ground that the insurance 
policy contained a clause which substantially provided that, if the insured 
was injured by accident at a time when the insured was in arrears in the 
payment of his weekly premiums for two consecutive weeks, then he would 
have no right to collect any accident indemnity from the insurance com- 
pany, and that, at the time of the accident from which plaintiff suffered the 
disability, the plaintiff was in arrears for the premiums payable on May 
30th and June 6th, respectively, preceding the accident. The plaintiff 
offered his evidence in support of his action in the court below, but the 
defendant offered no evidence, save that adduced from a cross-examination 
of plaintiff's witnesses, and contended that upon the evidence offered by 
by plaintiff it was entitled to the general affirmative charge in its behalf. 
At the instance and request of plaintiff, the trial court gave the general 
affirmative charge for the plaintiff. There was a jury verdict for the 
plaintiff in the sum of $32, and the judgment of the trial court was accord- 
ingly pronounced against defendant for said sum, from which judgment 
this appeal is taken. 





1454 Insurance Law Journal, Vol. 61. [1923 


As before stated, the action in the court below was founded upon a 
contract of life and accident indemnity insurance and with reference to 
such contracts the law seems to be well settled in this state. An insurance 
company has the right to embody in the contract of insurance such re- 
strictions and conditions as it may see fit to impose, so long as such re- 
strictions and conditions are fair, just, and reasonable. The insured has 
the right to accept or to reject the contract of insurance as the insured 
may see fit. 

[1] As a general rule, a contract of insurance is to be strictly con- 
strued against the insurer, and is to be liberally construed in favor of the 
insured, and, with respect to forfeitures, the courts will adopt that con- 
struction most favorable to the insured, and it may be said that forfeitures 
for nonpayment of premiums are not favored. Manhattan Life Ins. Co. 
v. Parker, 204 Ala. 313, 85 South. 298; Mutual Life Ins. Co. of New York 
v. Lovejoy, 201 Ala. 337, 78 South. 299, L. R. A. 1918D, 60. 

It is undoubtedly the law that the insurer and the insured have the 
right to adopt such contract of insurance as they may see fit so long as that 
contract complies with the laws of this state, and is of itself fair, just 
and reasonable. 

{2] It is also true that, with respect to a contract of insurance, as 
with other contracts, the parties thereto may, at their pleasure, alter, modify, 
or rescind the contract, so long as the same is supported by their mutual 
assent. Such alteration, modifications, or rescission may extend to a waiver 
of any right either party might have had under the original contract. 
Mutual Life Ins. Co. of New York v. Lovejoy, supra; Cornish v. Suydam, 
99 Ala. 620, 13 South. 118; Pioneer Co. v. Nonnemacher, 127 Ala, 547, 
30 South. 79. 

{3] The right to insist upon a forfeiture of a liability under a con- 
tract being a right which may be waived by the party in whom the right 
resides, such waiver may be implied from conduct inconsistent with the 
intention to exercise it, for neither party to a contract may receive the 
benefits accruing thereunder and avoid the liabilities created thereby. Rom- 
anoff Co. v. Cameron, 137 Ala. 217, 33 South. 864. 

The evidence introduced upon the trial of this case in the court below 
was without any material conflict, and clearly shows that the plaintiff was 
injured by an accident, from which he was totally disabled for the time 
alleged in the complaint. Under the evidence, the plaintiff was clearly 
entitled to recover unless precluded from maintaining the action by the 
terms of the insurance policy issued to him by the insurance company. 
It, therefore, is necessary to consider and determine what effect should be 
given the forfeiture clauses of the policy, and whether or not there was 
a waiver of said provisions by the insurer. 

The insurance policy in question was introduced in evidence upon the 
trial of this case in the court below and was so introduced by the plaintiff 
in support of his complaint. Under the general provisions of said policy, 
the insurance company, defendant, for and in consideration of a weekly 
premium of 40 cents to be paid by the insured, the plaintiff, “as of the 
Monday of which this policy bears date and on each succeeding Monday 
thereafter during the life of the insured,” agreed, subject to the conditions 
of the policy, to pay to the plaintiff a weekly benefit of $8 in case of sick- 
ness or accident, and also the sum of $112 in case of death. It was ex- 
pressly provided by the terms of said policy that 20 per cent. of the premium 
was for the death benefit, and that 80 per cent. of said premium was for 
the sick and accident benefit. ; 

The policy contained numerous special provisions, all of which con- 
stituted a part of said policy. Under the fifth clause of said conditions, it 
was provided that the insured should not be entitled to sick or accident 
benefit if the insured should suffer the weekly premiums to be in arrears for 
two Mondays, or more, and that the subsequent payment of any such 
premiums so in arrears should not entitle the insured to benefits for sick- 
ness or disability contracted or accruing during the period of such arrears, 
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and, apparently, it is under this clause of the policy that the insurance 
company attempts to defend this suit. The plaintiff contends that defendant, 
through its course of dealings with the plaintiff, has waived all rights and 
privileges arising in its favor under said clause of said policy. 

[4] The evidence introduced upon the trial of the case in the court 
below, as set out in the bill of exceptions shows without dispute, conflict, 
or controversy that, on the 7th day of June, 1921, the date the insured was 
injured by accident, the weekly premiums which were due on said policy 
on Monday, May 30th, and on Monday, June 6th, preceding, had not been 
paid by, or for, the insured, but it also appears that, on Monday, the 13th 
day of June, 1921, the premiums in arreas for Monday, May 30th, and 
Monday, June 6th, were paid to an agent of the company, and that on said 
date the weekly premiums due on Monday, June 13th, and on Monday, June 
20th, were also paid, and that all of said premiums were paid to the collect- 
ing agent of the insurance company and were accepted by him with full 
knowledge that the insured had been injured on the 7th day of June pre- 
ceding, and that he was then disabled and confined in a hospital, and that 
the insured would make claim for the sick or accident benefit provided 
under the policy, and that said agent was, then and there, asked for a “sick 
claim” which he gave to Emma Eubanks, the wife of the insured. It further 
appears that it was the custom of the insurance company to send its agent 
to the house of the plaintiff to collect the insurance premiums; that he 
usually came around every two weeks; that if the insured was behind with 
his premiums said agent would always accept the same; that it was his 
custom to accept past-due premiums without any question; that this agent 
would solicit insurance, take applications for insurance, and collect the 
premiums. We, therefore, hold that if said collecting agent was author- 
ized to receive payments from the insured after the same were in de- 
fault, then the knowledge of such agent of the insured’s ‘default was 
the knowledge of the insurance company, and, ‘if so, then the acceptance 
of the premium was a waiver of the forfeiture. Pacific Mutual Life 
Ins. Co. v. Hayes, 202 Ala. 450, 80 South. 834; U. S. Health & Accident 
Ins, Co. v. Goin, 197 Ala. 584, 588, 73 South. 117. And if said agent 
had knowledge that the insured had been injured and was confined in 
a hospital at the time of the acceptance of said premiums so in default, 
then this knowledge was imputable to the insurance company. Hardy v. 
Sov. Camp, W. O. W., 17 Ala. App. 53, 81 South. 690. 

[5] The question of prime importance in this case at this point then 
is, Did the agent collecting the premiums accruing under this insurance 
policy have the authority to receive payment of premiums after the same 
were in default? It is admitted by appellant in brief that the insured was 
in arrears in payment of his premiums for more than four weeks on Feb- 
ruary 25, 1921. This effected a lapse of the policy under its’ very terms. 
The policy at that time was forfeited in every respect, but thereafter the 
collecting agent received payment of the past-due premiums, and on every 
subsequent default continued to receive payment of past-due premiums. 
Says appellant in brief: 

“Suppose the insurance company had refused on June 13th to accept the 
premiums that were tendered, and had continued to refuse until after the 
insured had become more than four Mondays in arrears, and then insured 
had died, would anybody say that any court in the land would not require 
the insurance company to pay that death benefit? The insurance company 
was legally bound to accept the premiums that were tendered on June 13th, 
because there was no provision in the policy for cancellation, nor was there 
any provision for lapsing the policy until after the insured had become in 
arrears for as much as four Mondays.” 

If the insurance company was legally bound to accept the premiums on 
June 13th, it was because the collecting agent had authority to receive 
payment of past-due premiums, and if he had the authority to accept past- 
due premiums, then he had the authority to waive the forfeiture. 


[6] Appellant admits that the policy was in force on June 13th so 
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far as the death benefit was concerned. We, therefore, hold that it was 
in effect for every purpose on that date, because the policy had lapsed on 
February 25th, and its revival was due to the acceptance of past-due ‘pre- 
miums by the collecting agent and such acceptance of such past-due pre- 
miums was a waiver of the forfeiture. 

The insurance policy, under the eleventh clause of “conditions,” pro- 
vided that the failure of a collector to call for the premiums due on the 
policy would not excuse nonpayment of premiums when due, and that the 
insured would be required to pay the same at a branch office of the com- 
pany, or at its home office. As to this clause of the policy, the evidence 
is without conflict that the insured was not, in fact, required to pay the 
premiums at any branch office, or at the home office, of the company, but 
that all of said premiums were paid to its agent, whose habit and custom 
it was to call at the home of the insured ,once about every two weeks for 
said premiums, and who received and receipted for the same without 
question or hesitation. 


It was provided, under the tenth clause of “conditions,” that the agents 
of the company were not authorized and did not have the power to make, 
alter or discharge contracts, “or waive forfeitures, or to receive premiums 
on policies in arrears more than four weeks,” and, under said clause, it was 
further provided that policies having lapsed could be revived by the com- 
pany at its option “upon written application of the insured,” and the revival 
of a lapsed policy was to be evidenced by “an indorsement upon the face of 
the policy,” and that there should be ‘no liability whatever under this con- 
tract for any disability resulting from an accident occurring prior to the date 
of the revival indorsement on said policy.” (Italics ours.) 

The insurance policy is set out in the bill of exceptions before us, and 
it contains no indorsement of revival whatever, and yet the evidence shows 
without dispute that the premiums due on January 24th, January 31st, Feb- 
ruary 7th, February 14th, and February 21st, 1921, respectively, were all 
in arrears on February 25, 1921, when the three premiums due January 24th, 
January 31st, and February 7th, were paid; the premiums which were due 
on February 14th and February 21st, respectively, being paid on the 4th 
day of March, 1921, following. Under the fifth clause of “conditions” of 
said policy, it was expressly provided that, “policies more than four (4) 
Mondays in arrears are lapsed.” Therefore, according to the plain pro- 
visions of the policy, this contract was forfeited by the failure of the 
insured to pay his weekly premiums according to the terms of the policy, 
because, when he paid on February 25, 1921, he was then in arrears” for 
five successive weeks. 

Not only did the insurance company receive these five weekly premiums, 
but it thereafter continued to receive premiums under this policy for each 
successive week up to and including the 20th day of June, 1921, and this 
without any written application of the insured, or any indorsement of 
revival by the company on the face of the contract. If the insurance policy 
is to be construed in the light of its provisions that “policies more than 
four (4) Mondays in arrears are lapsed,” and if this forfeiture clause was 
effective (and certainly it was just as effective as any other forfeiture clause 
of the policy), then the insurance company would have been authorized and 
justified in refusing to accept payment of any further premiums under the 
policy for any purpose. But this it did not do. On the contrary, it received 
all past-due premiums and continued in this course and line of conduct with 
the insured even after the infliction of the injury which resulted in the dis- 
ability suffered by plaintiff, and after notice to the agent that the disability 
had been suffered, and the disability claim would be maintained. The insur- 
ance company had the right to stand on the forfeiture clause of the policy, 
or it had the right to waive said forfeiture clause. It saw fit, by its course 
and conduct, by receiving and retaining past-due premiums, to waive what- 
ever rights it had under its forfeiture clauses, and, by its conduct, we think 
it is bound. We are not impressed with the idea, nor are we convinced by 
the argument, that, in the acceptance and retention of past-due premiums, 
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the company bound itself simply to pay the death liability under the policy. 
The premiums paid were, under the express provisions of the policy, made 
severable. Twenty per cent. of said premiums were for the death benefit 
and 80 per cent. thereof were for the sick and accident benefit. If the 
company simply intended to continue the policy as a death benefit policy, 
some kind of notice of this fact should have been brought to the insured, 
and 8 cents per week, or 20 per cent. of the full premium, should only have 
been collected from the insured, instead of 40 cents, or the full premium, 
as was collected. 

We are of the opinion, for the reasons above set out, that the affirmative 
charge requested by plaintiff should have been given, as was given by the 
trial court, and that the affirmative charge requested by the defendant was 
properly refused. Pacific Mutual Life Ins. Co. v. Hayes, 202 Ala. 450, 80 
South. 834; Mutual Life Insurance Co. v. Lovejoy, 201 Ala. 337, 78 South. 
299, L. R. A. 1918D, 860; Southern Indemnity Asso. v. Hoffman, 16 Ala. 
App. 274, 77 South. 424; U. S. Health & Accident Ins. Co. v. Goin, 197 
Ala. 584, 73 South. 117; National Union v. Sherry, 180 Ala. 627, 61 South. 
944; Security Mutual Life Ins. Co. v. Riley, 157 Ala. 553, 47 South. 735. 

We find no error in the record, and the judgment appealed from is 
affirmed. 


Affirmed. 
OO 


MASONIC MUT. ACC. CO. v. CAMPBELL. (No. 17.) 
(Supreme Court of Arkansas. Dec. 4, 1922.) 
245 Southwestern Reporter, 307. 

1. INSURANCE—JOINDER AS PLAINTIFFS OF ANTAGONISTIC 
BENEFICIARIES HELD NOT ERROR. _ ; 
Where suit is brought against a fraternal benefit association by a plain- 

tiff claiming as sole beneficiary, it is not error to permit the joinder of an- 

other as party plaintiff who claims as joint beneficiary. 
(For other cases, see Insurance, Dec. Dig. § 624[1].) 

2. INSURANCE—FINDING OF ACCIDENTAL INJURY, LEAVING 
VISIBLE MARKS OF CONTUSION OR WOUND, SUSTAINED. 
In a suit on an insurance policy indemnifying against bodily injuries 

resulting from accidental means, leaving visible marks of contusions or 

wounds upon the body, evidence that insured’s foot was cut or bruised by 
stepping on some sharp object, whereby infection set in, which ultimately 
resulted in death, held to justify a finding that the injury was by accidental 
means, leaving marks of contusions or wounds. 

(For other cases, see Insurance, Dec. Dig. § 456.) 

Appeal from Circuit Court, Crawford County; James Cochran, Judge. 

Action by Dona Campbell against the Masonic Mutual Accident Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


L. H. Southmayd, of Van Buren, for appellant. 

P. H. Dickerson, of Ft. Smith, and J. E. London, of Van Buren, for 
appellee. 

McCutnocn, C, J. This is an action instituted by appellee against 
appellant to recover the sum of $800, alleged to be due on a policy of 
insurance indemnifying against ill health and bodily injuries resulting from 
accident. The policy was issued to James A. Formby, and the beneficiary 
originally named therein was B. E. Lloyd, but there was a subsequent 
change in the designation of the beneficiary. On the face of the new 
designation, the appellee, Dona Campbell, who is a sister of James A. 
Formby, together with W. N. Formby, are named as beneficiaries. 

During the pendency of the action, W. N. Formby was, on his own 
application, joined as a party plaintiff in the action. This was done over 
the objections of both appellant and appellee, but the court overruled the 
objections and permitted the action to proceed in the name of both of said 
plaintiffs. There was an issue submitted as to whether the name of W. N. 
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Formby had not been wrongfully and without authority entered in the 
designation of beneficiary. The claim of appellee Dona Campbell was that 
she was the sole beneficiary. The jury found in her favor on that issue, 
and there has been no appeal by the other plaintiff, W. N. Formby. 


The policy provided for indemnity against accident disability at the rate 
of $20 per week for not exceeding 104 consecutive weeks, where bodily in- 
juries were caused “solely by accidental means, which injuries shall leave 
visible marks of contusions or wounds upon the body.” Another clause of 
the policy affords indemnity against iliness, and still another clause pro- 
vides that, if death results within 180 days after an accident of the char- 
acter described above, there should be paid the sum of $800 in lieu of any 
other indemnity. The death of James A. Formby occurred within 180 
days after the alleged accident, and appellee sued for $800. It is con- 
ceded by appellant that there is due under the policy the sum of $235 
under the clause affording indemnity against illness, and there is a tender 
made of that amount. 


The answer contained a denial of the allegation that Formby’s injuries 
and illness resulted from accidental means, as the term is defined in the 
policy. The verdict of the jury was for $800, the total amount of indemnity 
allowed under the policy. 


{1] The first contention for reversal of the case is that the court 
erred in permitting W. N. Formby to be joined as a party plaintiff. It is 
argued that the effect of this was to mislead the jury and to divert them 
into settling merely a controversy between the two claimants. We do not 
think there was any error committed in this respect. Both of the parties 
claimed to be beneficiaries—appellee claiming to be the sole beneficiary, and 
W. N. Formby claiming to be a beneficiary jointly with Mrs. Campbell. 
The effect was the same as if two separate actions had been brought by 
the several claimants, and the actions consolidated under the statute, on 
the ground that the issues were the same in each case. Crawford & Moses, 
Digest, § 1081; St. L., I. M. & S. Ry. Co. v. Broomfield, 83 Ark. 288, 104 
S. W. 133. Appellant was not interested in the issue between the two 
claimants, as to who was entitled to the henefit, and that feature of the 
case passes out with the judgment in appe'lee’s favor, from which no appeal 
has been prosecuted by the other claimant. 


It is next contended that the evidence was not legally sufficient to show 
that the illness of Formby resulted from accidental means which left “visible 
marks of contusions or wounds upon the body.” According to the proof, 
Formby resided during the summer of the year 1919 at the town of Marlow, 
Okla., and was engaged in operating a swimming pool, and was also em- 
ployed to attend to the operation of an engine which produced power for 
pumping water over a dam a short distance from the swimming pool. The 
contention of appellee at the trial below was that the injury occurred during 
the month of August, and that it resulted from accidental means while 
Formby was engaged in his ordinary duties of cleaning out the swimming 
pool, and in walking back and forth from the pool to the engine, to which 
he was given attention. The theory of appellee is that Formby injured 
the big toe on one of his feet, either by stepping on a stone or piece of 
glass, while he was cleaning out the swimming pool, or by cutting it on a 
piece of sharp cane while he was walking in his bare feet from the pool 
to the place where the engine was located. 

The first account, in the testimony, of the injured condition of Formby’s 
foot, begins with September 5, 1919, when, according to the testimony of a 
physician in Oklahoma, Formby was treated, and his foot or toe was found 
to be in a gangrenous condition, resulting either from diabetes or arterio- 
sclerosis. This physician testified that there was gangrene, and that it 
resulted from the causes named above. After treating the disease, the 
physician amputated the toe, and, as this did not arrest the progress of the 
disease, he made a second and third amputation; the last amputation being 
of the leg just below the knee. Another witness testified in corroboration 
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and the testimony tended to show that the condition of Formby’s toe re- 
sulted from diabetic or senile gangrene, and not from accidental causes. 

Other witnesses introduced by appellee testified that early in September 
they examined Formby’s foot and observed a discclored bru‘se on the ball 
of his big toe, which extended down and accross the ball of his foot. 
There were several of these witnesses, including appellee herself and her 
brothers, as well as other witnesses, and the testimony of each tended to 
show that there was an observable bruise and discolored condition of 
Formby’s toe, that it seemed to come to a head after being poulticed, and 
that the place suppurated and broke. All of these witnesses were non- 
experts; but a physician at Van Buren was introduced as an expert witness, 
and he testified, giving his opinion that gangrene does not result without 
some kind of external injury. This witness testified also, that he examined 
Formby’s leg after the last amputation, and that in his opinion the condi- 
tion had never been gangrenous, but had resulted from infection. He 
also testified that a person “might have an infection by a breaking of the 
skin where an instrument is infected; the place may heal up and be so 
slight he would not notice it.” 

Another witness, who was associated with, or worked for, Formby 
in the operation of the swimming pool, testified that Formby washed out 
the swimming pool every day, and in doing so he stripped off his clothing, 
and put on a bathing suit, and went into the water to c'ean out the pool as 
the water ran out, and that he often observed in the bottom of the pool, 
in the mud, small pieces of stone or broken glass and blocks of wood, 
sometimes coins. He also testified that Formby went back and forth 
from the sw:mming pool to the dam where the engine was operated, being 
garbed only in his bathing suit, and was barefooted, and that he kad to 
walk through a patch of cane. The testimony of this witness went only to 
show an opportunity for Formby to receive an accidental injury on the 
bottom of one of his feet. 

[2] We are of the opinion, after consideration of all the evidence, 
including that of the expert witness, that the jury could have drawn the 
inference that Formby’s foot was cut or bruised by accidental means, that 
the injury left “visible marks of contusions or wounds.” and that this 
was the cause of the condition which brought about Formby’s death. 
There was, in other words. legally sufficient testimony to support the ver- 
dict. There was other testimony, introduced by appellant, tending to show 
that Formbv’s injuries were not accidental, and that there was merely an 
illness resulting from natural causes. Th’s. however, made an issue for 
the jury, which has been settled by the verdict. 

Finally, it is contended that the court erred in admiting the test‘mony of 
Dr. Parchman, introduced as an expert. The question and answer, both of 
which were objected to, read as follows: 

“Q. Doctor, you have already been qua’ifed. Taking as a basis the fact 
that bruises upon the ball of the foot, a black or discolored place that 
afterwards suppurates and becomes filled with pus, I will ask you now, if 
you were called upon to examine that kind of an injury and that kind of a 
condition, would it have been possible for that to have been caused by 
some break or rupture of the skin that had healed and become infected in 
healing? A. A man might have an infection by a breaking of the skin, 
where an instrument is infected; the place may heal up and be so slight he 
would not notice it. I think it was purely an infectious condition when 
I saw him. The flap was not gangrenous: it was an infected flap. No 
gangrene about it. in my judgment—never was.” 

[3, 41 Counsel for appellant objected to the question on the ground 
that it did not include undisputed facts, and then objected to the answer of 
the witness on the ground that it was not responsive to the question. We 
are of the opinion that each of the objections was properly overruled by 
the court. Appellee had introduced testimony tending to show that there 
was a bruised condition of Formby’s toe, which had suppurated and then 
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broken, and she was entitled to take the opinion of the expert as to 
whether or not this condition could have resulted from a healed wound, 
which had become infected. All of the conditions were stated which were 
essential to taking the opinion of the witness on this subject, and there 
was no error in the form of the question. 

We also conclude that the answer of the witness contained no inad- 
missable matter, even though it was not strictly confined to the question 
propounded. The first sentence in the answer was responsive to the ques- 
tion, and the witness stated that infection might follow from a breaking 
of the skin, and that the place might heal up, so that it would not be 
noticed. The witness then proceeded to state that he saw Formby’s leg 
after it was amputated, and that it did not show a gangrenous condition, 
but that the condition resulted from infection. 

The discussion thus far covers all of the grounds urged for reversal of 
the judgment, and, as before stated, we have reached the conclusion that 
there is no error in the record, The issues were submitted to the jury 
upon correct instructions. 

The judgment is therefore affirmed. 

a re 
CONTINENTAL CASUALTY CO. v. HAWKINS. (No. 196.) 
(Supreme Court of Arkansas. Feb. 26, 1923. Rehearing Denied March 
26, 1923.) 
248 Southwestern Reporter, 553. 
INSURANCE — CHANGE OF OCCUPATION BY INSURED HELD 

TO REQUIRE POLICY TO BE REDUCED. 

In an action on an insurance policy, where it was undisputed that the 
insurance policy provided that the insurance company might determine the 
relative danger between occupations followed by the insured, on an in- 
jury happening to the insured, an ice checker, after he had changed his 
occupation to working in a foundry, which was classified as more hazard- 
ous than his former occupation, a pro rata clause in the policy to the ef- 
fect that the amount payable should be only amount of insurance the pre- 
nium would have brought if he had been insured as a foundry worker 
applied, and the court should have directed a verdict for the amount so 
determined. , 

(For other cases, see Insurance, Dec. Dig. § 531.) 


Appeal from Circuit Court, Pulaski County; A. F. House, Judge. 

Action by William Hawkins against the Continental Casualty Com- 
pany. From a judgment for more than defendant admitted as due on a 
policy of insurance, defendant appeals. Reversed, and judgment entered 
for amount tendered as due by defendant. 

Roscoe R. Lynn, of Little Rock, for appellant. 

G. Denison Cherry, of Little Rock, for appellee. 

Humpureys, J. Appellate instituted suit against appellant in the Third 
division of the Pulaski circuit court, upon a personal accident policy, to 
recover $500 for the accidental loss of an eye. The issue joined be the 
pleadings was whether appellee was entitled to $500 or $150. This was 
dependent on whether appellee’s change in occupation from an “ice 
checker, not handling,” to that of a “laborer in foundry, not handling hot 
metal,” changed his classification from C to XD, within the meaning of the 
standard pro rata clause contained in the policy, which clause is as fol- 
lows: 

“This policy includes the indorsements and attached papers, if any, and 
contains the entire contract of insurance except as it may be modified by 
the company’s classification of risks and premium rates in the event that 
the insured is injured or contracts sickness after having changed his occu- 
pation to one classified by the company as more hazardous than that stated 
in the policy, or while he is doing an act or thing pertaining to any occupa- 
tion so classified, except ordinary duties about his residence or while en- 
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gaged in recreations in which event the company will pay only such por- 
tion of the indemnities provided in the policy as the premium paid would 
have purchased at the rate but within the limits so fixed by the company 
for such more hazardous occupation.” 

The cause proceeded to a hearing upon the pleadings and evidence, at 
the conciusion of which appellant requested the court to instruct the jury 
to return a verdict for $150, which it had tendered into court. The court 
refused to give the instructions over the objection and exception of ap- 
pellant, and over the objection and exception of appellant sent the case 
to the jury to ascertain whether the employment at the foundry was more 
hazardous than at the ice company, and, if not, to return a verdict for ap- 
pellee. The court, over the objection and exception of appellant, had during 
the course of the trial admitted evidence tending to show that the em- 
ployment at the foundry was less dangerous than that at the ice company. 

The jury returned a verdict in favor of appellee for $500, and a judg- 
ment was rendered in accordance therewith, from which is this appeal. 

Appellant’s insistence for reversal is that the court erred in not con- 
struing the contract, under the undisputed evidence, to mean that the 
classification of appe’lee had been changed from C to XD by changing his 
occupation to one classified by the insurer as more hazardous than the one 
stated in the policy. The undisputed facts show that appellee stated in his 
application, which was copied into and made a part of the policy, that he 
was employed by the ice company in the capacity of “ice checker, not 
handling”; also that the rate and classification manual, which became a 
part of the policy by express terms therein, shows that a laborer in a 
foundry not handling hot metal was rated and classified as class XD; also 
that appe'lee changed his occupation from that specified and classified in 
the policy as class C to that of a laborer in a foundry, not handling hot 
me‘al; also that appellant classified the occupation to which appellee 
changed as more hazardous than his occupation with the ice company. 

The contract entered into between appellee and appellant provided that 
appellant might determine the relative danger between occupations. This 
being true, and appel’ee having changed his occupation from one specified 
and classified in the policy to one classified by appellant as more hazardous 
than the one stated in the policy, the pro rata clause in the policy is appli- 
cable, and appellee was only entitled to recover the benefits which would have 
been provided in his policy if he had paid the same amount of premium and 
had been engaged in the occupation of-laborer in foundry, not handling 
hot metal. Under the undisputed facts and terms of the policy appellee’s 
claim must be prorated from class C to class XD, entitling him to a re- 
covery of $150. The trial court should have instructed a verdict for that 
amount, 


On account of the error indicated, the judgment is reversed, and judg- 
ment is directed to be entered here in accordance with the tender heretofore 
made. 


—___ = 


MAH SEE v. NORTH AMERICAN ACC. INS. CO. OF CHICAGO, 
ILL. (S. F. 9777.) 


(Supreme Court of California. Feb. 16, 1923. Rehearing Denied March 
15, 1923.) 


213 Pacific Reporter, 42. 


1. INSURANCE — INSURER HELD LIABLE FOR DEATH IN- 

FLICTED BY PERSON SHOOTING AT ANOTHER. 

Under proviso in an accident policy that the insurer assumed no lia- 
bility for death arisine from injury “intentionally inflicted on the insured by 
any person,” three elements were requisite to render the proviso operative, 
nomely, an intention to injure, directed at the insured, and the infliction of 
injury upon him; under such policy the insurer was not exempt fronr lia- 
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bility if the person who shot and killed insured intended thereby to shoot 

some other person, in view of Civ. Code, § 1641. 

(For other cases, see Insurance, Dec. Dig. § 464.) 

z. INSURANCE — POLICY SUSCEPTIBLE OF TWO CONSTRUC- 
TIONS MUST BE CONSTRUED IN FAVOR OF INSURED AND 
AGAINST INSURER. 

Where an accident insurance policy is susceptible of two constructions, 
one of which is unfavorable to insured, the ambiguity will be construed lib- 
erally, and in favor of insured, and strictly against the insurer, under Civ. 
Code, § 1654. . 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE—BURDEN OF PROVING DEATH AROSE WITHIN 
EXCEPTIONS IN POLICY IN INSURER. 

Where an accident insurance policy provided that the insurance com- 
pany would not be liable for death arising from “injury intentionally in- 
flicted on the insured by any person,” the burden rested upon insurer to 
prove by a preponderance of the evidence the facts necessary to bring the 
case within the purview of the exceptions of the policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

4. INSURANCE — BURDEN OF PROVING INSURED’S DEATH 
NOT RESULT OF OWN ACTS ON BENEFICIARY. 

Though the burden of proof in an action on an accident insurance pol- 
icy was upon the beneficiary to prove by a preponderance of the evidence 
that death resulted “through accidental means,” as provided in the policy, 
such burden was fully met when it was shown without contradiction that 
the shooting of insured did not follow as a natural or probable result from 
anything done by him. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

7. INSURANCE — CORONER’S JURY FINDING INSURED WAS 
MURDERED DOES NOT COMPEL CONCLUSION MURDERER 
INTENDED TO INJURE INSURED. 

In an action on an accident insurance policy exempting the insurer from 
liability for death arising from injury intentionally inflicted on insured, 
held, even though plaintiff beneficiary was bound by the finding of the 
coroner's jury that insured was murdered, such finding does not compel the 
conclusion that the person who murdered insured intended to injure him. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

12. INSURANCE—EVIDENCE OF THREATS RECEIVED BY IN- 
SURED AND HIS REQUEST FOR POLICE PROTECTION 
HELD NOT COMPETENT AGAINST BENEFICIARY. 

Evidence by defendant insurer “that six months prior to shooting of 
insured the latter with others complained: to the chief of police concerning 
threats, and asked for police protection,” held incompetent against benefi- 
ciary in an action on an accident policy in which insurer sought to evade lia- 
bility by showing that person who shot and killed insured intended to kill 
him. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

Lennon, J., and Wilbur, C. J., dissenting. 

In Bank. 

Appeal from Superior Court, City and County of San Francisco; 
Daniel C. Deasy, Judge. 

Action by Mah See (Mar Shee) against the North American Accident 
Insurance Company of Chicago, Ill. Judgment for plaintiff, and defendant 
appeals. Affirmed. 

Rehearing denied; Lennon, J., dissenting. 

John Ralph Wilson, C. B. Morris, and Fred L. Berry, all of San Fran- 
cisco, for appellant. 

Harding & Monroe and Robert H. Borland, all of San Francisco, for 
respondent. 
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Myers, J. [1] The plaintiff, who was the wife of one Fong Wing, 
and the beneficiary named in an accident insurance policy issued to him 
by the defendant, sues herein to recover for his death by shooting. This 
is a companion case to Mar Shee v. Maryland Assurance Corporation 
(Cal. Sup.) 210 Pac. 269, and the facts in the two cases are the same, 
except that the language of the proviso or exception attached to the policy 
and relied upon by the defendant herein is materially different. The policy 
herein contained the following proviso: 


“This policy is issued upon condition that the company assumes no 
liability hereunder should the accident, injury, disability, death, loss of 
limb or sight, result wholly or in part directly or indirectly, from injury 
intentionally inflicted on the insured by any person.” (Italics ours.) 

The principal contention of the defendant is that the evidence does 
not support the findings of the court that, “It is not true that the death 
of said Fong Wing was caused wholly or directly by personal injury 
intentionally inflicted upon him.” It is apparent from the evidence that the 
person who did the shooting was at the time aiming at Fong Wing, and 
that the shots killed him. He was killed by some one who either intended 
to kill the said Fong Wing, or who intended to kill some other person 
and shot at Fong Wing, believing at the time that he was such other per- 
son. In the former event the company clearly would not be liable, and its 
counsel contended that the same result would follow the latter event. 
They argue that the person kil'ed was the one at whom the shots were 
aimed, and that, when it transpires that he was in fact the insured, it 
follows that the injury was “intentionally inflicted on the insured.” We 
cannot adopt this view. To do so is to strike out from the proviso the 
words “‘on the insured,” and make it read so as to exempt the company from 
liability for “injury intentionally inflicted by any person.” But the rule 
of interpretation is that— 


“The whole of a contract is to be taken together, so as to give effect 
to every part, if reasonably practicable, each clause helping to interpret 
the other.” Civ. Code, sec. 1641. 

The words “on the insured” cannot be deemed to have been inserted 
in the proviso for the purpose of qualifying the verb “inflicted,” because 
they are unnecessary for that purpose, and, so regarded, they are whol- 
ly superfluous. The entire contract of insurance concerns itself only with 
injuries to the insured. Injuries to any other person would be wholly ir- 
relevant thereto. If, then, we are to give any effect to those words, which 
we must do, “if reasonably practicable,” they must be regarded as qualify- 
ing the adverb “intentionally,” and as defining the intention of the person 
inflicting the injury. We conclude, therefore, that the concurrence of 
three elements is requested to render the proviso operative: (1) An inten- — 
tion to injure, (2) directed at the insured, Fong Wing, and (3) the inflic- 
tion of injury upon him. From this it follows that the company is not 
exempted from liability if the person who shot Fong Wing intended there- 
by to shoot some other person. This conclusion finds support in the 
cases of Utter v. Travelers’ Ins. Co., 65 Mich. 545, 32 N. W. 812, 8 Am. 
St. Rep. 913, and Butero v. Travelers’ Acc. Ins, Co., 96 Wis. 536, 71 
N. W. 811, 65 Am. St. Rep. 61. 

[2] But, if it be conceded that the language of the proviso is suscep- 
tible to the construction contended for by defendant, it must also be conceded 
that it is likewise susceptible to the construction here adopted, and we are 
thus confronted by an uncertainty or ambiguity which it is our duty to con- 
strue liberally in favor of the insured and strictly as against the insurer. 
This for two reasons: (1) Because it is found in a policy of insurance 
(Civ. Code, § 1654; Maryland Casualty Co. v. Ind. Acc. Com., 178 Cal. 
491, 494, 173 Pac. 993: Wells Fargo & Co. v. Pac. Ins. Co., 44 Cal. 397) ; 
and (2) because the language in question is found in an exception attached 
to the policy which purports to limit the risk assumed by the insurer in the 
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general provisions thereof. Berliner v. Travelers’ Ins. Co., 121 Cal, 458, 
53 Pac. 918, 41 L. R. A. 467. 66 Am. St. Rep. 49). 

[3, 4] It remains, then, to consider the sufficiency of the evidence 
to support the finding of the court construed as a finding that the per- 
son who shot the insured did not intend thereby to injure Fong Wing. In 
considering the claim insufficiency of the evidence to sustain this finding, 
it is to be remembered that the burden rested upon the defendant to prove 
by a preponderance of the evidence the facts necessary to bring the case 
within the purview of the exception to the policy. Of course, the burden 
was upon the plaintiff to prove by a preponderance of the evidence that 
the death resulted “through accidental means,’ as provided in the body of 
the policy. But this burden was fully met when it was shown, without 
contradiction, that the shooting did not follow as a natural or probable 
result from anything done by the insured. Richards v. Travelers’ Ins. Co., 
89 Cal. 170, 175, 26 Pac. 762, 23 Am. St. Rep. 455; Jenkin’ v. Pacific, etc., 
Ins. Co., 131 Cal. 121, 63 Pac. 180; Price v. Occidental Life Ins. Co., 169 
Cal. 800, 802, 147 Pac. 1175. But, on the issue raised by the claim of the 
defendant that the insured died as the result of “injuries intentionally in- 
flicted” on him, the burden of proof rested upon the defendant. Postler 
v. Travellers’ Ins. Co., 173 Cal. 1, 3, 158 Pac. 1022. 

[5, 6] It is apparent from the evidence that the person who did the 
shooting was at the time aiming at Fong Wing. From this either one of two 
conclusions could be drawn: Either that the shooter knew and recognized 
Fong Wing and intended to shoot him, or that the shooter intended to 
shoot some one else and mistook Fong Wing for that other person. The 
evidence discloses nothing to indicate whether the,shooting was done from 
close at hand or from a great distance. It does show without contradic- 
tion that it occurred after dark; that the street lamps were burning, but 
that “it was not very light” at the point where Fong Wing fell. Cases 
of mistaken identity are of the commonest occurrence in everyday human 
experience, even under the most favorable circumstances of light, proximity, 
and unobstructed vision. Even though it may appear to our minds more 
probab'e that the one who did the shooting intended to shoot Fong Wing, 
and that therefore the trial court should have found in favor of the de- 
fendant upon this issue, it was not compelled to so find under the evi- 
dence. This court has frequently held that, even though all the facts 
are admitted or uncontradicted, nevertheless, if it appears that either one 
of two inferences may fairly and reasonably be deduced from those facts 
there still remains in the case a question of fact to be determined by the 
jury (or by the trial judge where the case is tried without a jury), and 
that the verdict of the jury or the finding of the trial judge thereon can- 
not be set aside by this court on the ground that it is not sustained by 
the evidence. Anderson v. L. A. Transfer Co., 170 Cal. 66, 148 Pac. 212. 
In so far as the evidence is subject to opposing inferences, it must upon 
a review thereof be regarded in the light most favorable to the support 
of the judgment. Woodward v. Glenwood Lumber Co., 171 Cal. 513, 
519, 520, 153 Pac. 951; Hassell v. Bunge, 167 Cal. 365, 367, 139 Pac. 800, 

“In reviewing a question of this kind, all the inferences reasonably 
possible from the evidence favorable to the plaintiff [the prevailing party] 
must be indulged by this court.” Bandle v. Commercial Bk. of Los Angeles, 
178 Cal. 546, 547, 174 Pac. 44, 45. 

[7] In this connection it may be pointed out that, even if it should 
be assumed that the plaintiff is bound by the verdict of the coroner’s jury 
finding that the insured was murdered, that in no way compels the con- 
clusion that the person who murdered him inténded to injure the insured. 

[8] The claimed errors of law all relate to rulings of the trial 
court in the admission and rejection of evidence. Defendant offered and 
the court received in evidence a certified copy of the certificate of death, 
which stated the cause of death of the insured as “homicide.” Thereafter, 
when it appeared in evidence that there had been a physician in atten- 
dance upon the insured up to the time of his death and that the certifi- 
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cate was not signed by this physician, but by another who was not shown 
to have ever been in attendance upon the insured, the certificate was 
stricken out on plaintiff's motion, and of this the defendant complains. 
Defendant relied in its brief on appeal upon the act of 1905 (pages 115- 
122), as amended by the act of 1907 (pages 296-300), and in its petition 
for hearing by this court, on the act of 1917 (pages 717-728). Each of 
said acts contains a provision that a certified copy of a certificate of death 
made in accordance therewith “shall be prima facie evidence in all courts 
and places of the facts therein stated.” The certificate was, nevertheless, 
properly stricken out for the reason that each of the acts relied on pro- 
vides that “the medical certificate [which states the cause of : death] 
shall be made and signed by the physician, if any, last in attendance on 
the deceased,” and the certificate herein was not so made or signed. Nor 
is the defendant aided herein by the provisions of section 1920, Code of 
Civil Procedure, because the certificate was not made by a public officer 
or by any other “person in the performance of a duty specially enjoined 
by law.” It is further apparent that, if the certificate had remained in 
evidence, it could not have affected the result. 

[9] Complaint is made that the trial court sustained plaintiff’s ob- 
jection to the following question: 

“As a matter of fact do you know that Fong Wing, prior to his being 
injured or killed, had been threatened on the part of certain tong leaders 
in Chinatown?” 

The objection was sustained on the ground that it was not cross-ex- 
amination, but it was also objected to on the ground that it was incom- 
petent. The answer to the question would involve at least three separate 
conclusions in the mind of the witness; as to what constitutes a “threat,” 
as to who were “tong leaders,” and as to whether or not a purported threat 
had been made “on the part of” such leaders. The ruling was correct, 
regardless of the considerations which prompted it. 

[10] Appellant complains of rulings excluding testimony as to the 
amount of money which had been demanded of the steamship company on 
one occasion, and the amount paid it on another occasion. Both questions 
were afterward answered, so that if there was any error it was cured. 

[11] Appellant earnestly complains of a ruling sustaining plaintiff’s 
objection to the following question: “Did you receive another anonymous 
letter on the day following the shooting of Fong Wing?” As suggested 
by plaintiff's counsel, if such a letter had been actually produced and iden- 
tified, stating, “I am the man who murdered Fong Wing,” and if it had 
been proven to be signed by a man then living in San Francisco, it still 
would have been pure hearsay. 

[12] Enough has been shown to illustrate the character of the claimed 
errors. Suffice it to say that we have considered all of the rulings claimed 
as erroneous which are not here specifically discussed, and, in our opinion, 
they were correct. The trail court was extremely liberal in affording the 
defendant .every opportunity to grove its claimed blackmailing conspiracy. 
It even went to the extent of permitting the defendant to introduce evidence 
to the effect that, six months prior to the shooting, the insured, with others, 
had complained to the chief of police concerning certain threats, and had 
asked for police protection. .As against the beneficiary who is here suing, 
this evidence was wholly incompetent, and might properly have been ex- 
cluded. Jenkins v. Pacific, etc., Ins. Co., 131 Cal. 121, 123, 63 Pac. 180. 

The judgment is affirmed. 

We concur: Waste, J.; Kerrigan, J.; Seawell, J. 

Lawtor, J. I concur in the judgment and in the opinion of Mr. Justice 
Myers except that, for the reasons given in my dissent in the companion 
case (Mar Shee v. Maryland Assurance Corporation [Cal Sup.] 210 Pac. 
269), I am of the view there is ample support in the evidence for the find- 
ing herein that “Fong Wing received a bodily injury through external, 
violent and accidental means.” In the face of this finding I do not think 
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it can be said as a matter of law “that the person who did the shooting 
was at the time aiming at Fong Wing.” 

Lennon, J. I dissent. The evidence is not, in my opinion, sufficient 
to support the finding of the trail court that “It is not true that the death 
of said Fong Wing was caused wholly or directly by personal injury in- 
tentionally inflicted upon him.” There is no doubt, from the evidence 
adduced. that the shot which killed Fong Wing was deliberately aimed at 
him. Whether the person who did the shooting intended to kill Fong Wing 
or intended to kill some other person, and, under the mistaken belief that 
Fong Wing was such other person, shot and killed Fong Wing, it cannot 
be denied that he did intend to kill the body at whom he aimed. If it is 
true that the assailant was mistaken, and the deceased was not the man 
he intended to kill, that he was not the man for whom he intended the 
bullet, this fact does not alter the result. His intent at the time was to shoot 
the man at whom he aimed, namely, Fong Wing. Any mistaken conception 
that Fong Wing was another person was formed before he fired at him. 
The intent of the assailant when he took aim and fired was to hit the 
man before him. Obvious‘y, therefore, it was an injury intentionally in- 
flicted upon the deceased, identified though he may have been in the mind 
of the assailant as the man whom his assailant believed him to be and comes, 
therefore, in my judgement, within the exception in the policy. If this be 
so, then it follows that the finding is not supported by the evidence, and 
the defendant is not liable. 


I concur: Wilbur, C. J. 


a 


NATIONAL LIFE INS. CO. OF UNITED STATES v. COUGHLIN. 
(No. 10251.) 
(Supreme Court of Colorado. Jan. 8, 1923.) 
212 Pacific Reporter, 486. 


1. INSURANCE EXCEPTION FROM LIABILITY FOR INTEN- 
TIONAL ACT OF ANOTHER CONSTRUED TO INCLUDE FIR- 
ING OF SHOT INTENDED TO FRIGHTEN, WHICH KILLED 
INSURED. 

In an action on life insurance policy which expressly excepted iniuries 
caused by the intentional act of any one other than insured, except injuries 
caused by assaults on insured for the sole purpose of burglary or robbery, 
no recovery could be had where insured was shot and killed near the pre- 
mises of another who fired a revolver into the darkness to frighten any 
loiterer, but did not shoot to kill, suweh shooting being intentional, though the 
result was not intended and could not have been foreseen. 

(For other cases, see Insurance, Dec. Dig. § 464.) 

2. INSURANCE—LANGUAGE OF CONTRACT EXCLUDES CONSI- 
DERATION OF UNFAIRNESS. 

The unfairness of an insurance contract and. its narrow limits cannot 
be considered in construing an exception, where the language is definite and 
certain. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Teller, J., dissenting. 

En Bane. 

Error to District Court, Pueblo County; James A. Park, Judge. 

Action by Martin Coughlin, administrator of the estate of May Cough- 
lin, deceased, against the National Life Insurance Company of the United 
States of America. Judgment for plaintiff, and defendant brings error. 
Reversed. 

William B. Vates, of Pueblo, for plaintiff in error. 

H. P. Vories, of Pueblo (N. Walter Dixon and Thomas J. Dixon, 
both of Denver, of counsel), for defendant in error. 





Burke, J. The parties plaintiff and defendant were reversed in the 
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trial court, and for convenience are hereinafter referred to as they ap- 
peared there. 

One Charlie Goldtrap carried an accident and health policy in defend- 
ant company which provided for payment of $300 in case of death and 
designated May Coughlin as the beneficiary. To recover thereon this suit 
was brought and from a judgment on the pleadings in favor of plaintiff 
defendant brings error and asks the issuance of a supersedeas. One clause 
of the policy reads: 

“This policy does not cover injuries, fatal or nonfatal, . . . which 
are caused wholly or in part by the intentional act of any person other than 
the insured (assaults committed on the insured for the sole purpose of bur- 
glary or robbery excepted).” 

The facts are settled by stipulation as follows: 

“On the 27th day of December, 1919, Charles Goldtrap, while near or 
on the premises of Elizabeth Haskett, was shot and killed by the said 
Elizabeth Haskett some time during the evening of said day; that the 
said Elizabeth Haskett heard some one near the premises; that she went 
to the back door of her residence and fired a revolver into the darkness to 
frighten away any one who might be around; that at said time she did not 
see the said Charles Goldtrap or any one else, did not know that he was 
near, and did not intend to kill him or any one else, but that she did in- 
tend to fire the revolver, and did fire the revolver, and this was the shot 
that killed Charles Goldtrap, and shortly thereafter his body was found 
near or in the alley in the rear of her house.” 

The sole question for our determination is: Was this accident ex- 
cluded by the language of the clause of the policy above quoted? If the 
position of the plaintiff is correct, said clause must be construed as if worded 
thus: 

“This policy does not cover injuries, fatal or nonfatal, intentionally in- 
flicted by the act of any person other than the insured (assults committed 
on the insured for the sole purpose of burglary or robbery excepted).” 

It will thus be observed that we are called upon to decide the distinction, 
if any, between “injuries caused by the intentional act of any person” and 
“injuries intentionally inflicted by the act of any person.” 

It is suggested by counsel for plaintiff that the correct interpretation 
of the disputed clause is to be found in the parenthesis, and that the only 
accidents excepted are those received as the result of “assaults committed 
on the insured for the sole purpose of burglary or robbery.” We think 
this position deserves no serious consideration, and that it is perfectly ap- 
parent that the parenthetical clause is an exception from the exception. 

[1] In this case death resulted “wholly or in part” from the intentional 
firing of the shot, though the result thereof was not intended and could 
not have been foreseen, just as in another case it resulted “wholly or in 
part” from the intentional striking of a blow, though the result thereof was 
not intended and could not have been foreseen. Ryan v. Continental 
Casualty Co., 94 Neb. 35, 142 N. W. 288, 48 L. R. A. (N. S.) 524, Ann. 
Cas. 1914C, 1234. In that case, the only one in point brought to our at- 
tention, the same phrase was under consideration by the court. 

If the language here in question were ambiguous, the judgment might 
be affirmed under the rule of construction laid down in Preferred Accident 
Ins. Co., v. Fielding, 35 Colo. 19, 83 Pac. 1013, 9 Ann. Cas. 916, but we 
find no ambiguity. This was an “injury caused by an intentional act” of 
Elizabeth Haskett, but it was not “intentionally inflicted” by her. 

[2] The unfairness of such a contract and the narrow limits of the 
field covered by it are strongly urged in support of an affirmance. The 
obvious answer is that the contract, being definite and certain, must stand 
as made by the parties. The court is powerless to substitute another’ there- 
fore by process of construction. 

The judgment is reversed. 

Scott, C. J., and Campbell, J., not participating. 
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TELLER, J., (dissenting.) I cannot agree with the interpretation which 
the majority opinion gives to the words “intentional act,” used in the policy 
in suit. It entirely ignores their setting and evident purpose. The policy, in 
that clause, deals with acts as related to the insured; the acts of other 
persons which do not purposely affect him have no bearing on the case. The 
opinion disregards this evident fact that. the act, to have any relevancy 
to the subject-matter of the contract, must include its effect upon the in- 
sured. The intention contemplated by the parties must refer to the act as it 
relates to the insured. Any other construction makes it without apparent 
purpose. The parties were considering and dealing with the subject of 
injuries to the insured, and the paragraph in which these words occur con- 
tains a list of acts for which the insurer is not liable. It certainly would not 
be liable for the intentional discharge of a pistol unless injury to the in- 
sured resulted from it. It follows necessarily that the result of the shot 
forms a part of the act against liability for which the insurer was pro- 
viding. It cannot be denied that the insured was killed accidentally, as that 
term is commonly used. 

According to the reasoning of the opinion, the injury to the insured 
would have been covered by the po.icy had the pistol been accidentally dis- 
charged; that is to say, the right of recovery depends, not upon the in- 
tent to injure the insured, the sole ground upon which a reasonable ex- 
ception to liability can rest, but upon the intent to discharge the pistol, an act 
which in this case was done without any thought concerning the insured. 
The discussion in the opinion of the meaning of these words shows that 
they are open to construction, and, that being so, according to a well-settled 
rule, they should be construed in favor of the insured. 


—r7ao—— 


MUTUAL BEN. HEALTH & ACC. ASS’N v. McDONALD. 
(No. 10341. 
(Supreme Court of Colorado. May 7, 1923.) 
215 Pacific Reporter, 135. 

1. INSURANCE — INSURED LEAVING HOUSE ONLY ONCE A 
WEEK FOR PHYSICIAN’S TREATMENT CAN RECOVER AL- 
LOWANCE FOR SICKNESS “CONFINING THE INSURED 
CONTINUOUSLY WITHIN DOORS.” 

Where an insured, having received an injury resulting in septicemia, 
was totally disabled from attending to any business, and was confined to 
the house, except that approximately once a week he left his home and 
went to a physician’s office six miles away to receive medical treatment, he 
was entitled to the full weekly payment for “confining illness” under a 
clause in his accident and health policy defining such illness as to totally 
disabling insured and “confining the insured continuously within doors.” 
especially in view of a later clause that the policy should “not cover dis- 
ability while insured is not continuously under the professional care and 
regular attendance, at least once a week, of a licensed physician or sur- 
geon.” 

(For other cases, see Insurance, Dec. Dig. § 525.) 


2. INSURANCE—CONDITIONS AND PROVISO STRICTLY CON- 
STRUED AGAINST INSURER. 


Conditions and provisos in an insurance policy are to be strictly con- 
strued against the insurer because their object is to limit the scope and de- 
feat the purpose of the principal assured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE — CONTRACT CONSTRUED IN INSURED’S FA- 

VOR. 


Where a clause in a contract of insurance is susceptible of two con- 
structions, that one will be adopted which is most favorable to the assured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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Department 3. 

Error to Arapahoe County Court; George W. Dunn, Judge. 

Action by John T. McDonald against the Mutual Benefit Health & Ac- 
cident Association. Judgment for plaintiff, and defendant brings error. 
Affirmed. 

Louis P. Erny, of Denver, and G. J. Cleary, of Omaha, Neb., for plain- 
tiff in error. 

Bentley McMullin and Northcutt & Northcutt, all of Denver, for de- 
fendant in error. 

CAMPBELL, J. [1] The plaintiff, McDonald, a carpenter by occupa- 
tion, living at Aurora, Colo., held an accident and health policy of in- 
demnity issued by the defendant company. Among other things, it provides 
that any accidental injury to the insured resulting in septicemia shall be 
classed and paid for as sickness or illness as set forth in paragraphs H 

and I, which read: 

“Part H. Confining illness, twenty-four dollars per week. For total 
disability of one day or more resulting from sickness originating after 
thirty days from date of this policy, and confining the insured continuously 
within doors, payment will be made as follows.” 

The payment is at the rate of $24 per week not exceeding 30 weeks. 

“Part I. Nonconfining illness, twelve dollars per week. For total 
disability of one day or more, resulting from sickness originating after thirty 
days from date of this policy which does not confine the insured continu- 
ously within doors, amount to be paid shall be one-half the amount allowed 
for confining illness, but not exceeding five weeks.” 

The plaintiff, having received an injury resulting in septicemia, sued 
for compensation in the sum of 852. The defendant admitted liability in 
the sum of $248.55. The trial to the court, without a jury, was on stipu- 
lated facts, and judgment thereon was for plaintiff in the sum of $780 and 
costs, of which $720 was for 30 weeks’ loss of time under paragraph H at 
$24 per week, and $60 under paragraph I for five weeks at $12 per week. 
On this writ of error by the insurer, only questions of law are involved. 

The salient facts are that on August 4, 1920, plaintiff was attacked and 
bitten by a ferocious and vicious dog, thereby sustaining bodily injuries 
which resulted in septicemia, commonly called blood poisoning. As a 
result thereof, and independently of all other causes, the p‘aintiff was, on 
August 4, 1920, and ever since that time, and up to the beginning of this 
action, has been, totally disabled and prevented from attending to any busi- 
ness. He did not leave his home or go out of his house between August 4 
and September 28, and during such period was treated by a physician at 
his house. On September 28 and thereafter, and until the complaint 
was filed, and approximately once each ‘week, plaintiff left his home and 
went to the office of his physician in the city of Denver, a distance of about 
six miles, for the sole purpose of receiving medical treatment for his 
injury. All the requirements of the policy as to proofs and other mat- 
ters were met by the plaintiff. The defendant, as stated, admitted limited 
liability which it says was for the period of time from August 4 to Sep- 
tember 28, 1920, under paragraph H at $24 a week. and five weeks’ liability 
at $12 a week under paragraph I, aggregating $248.55. 

[2] The material question in the case is as to the meaning and con- 
struction of the word in paragraph H, “total disability . . . resulting 
from sickness, . . . and confining the insured continuously within 
doors,” in connection or contrasted with, as defendant says, the words in 
paragraph I, “for total disability . . . resulting from sickness . . . 
which does not confine insured continuously within doors.” The meaning 
of the phrase in controversy, as of any particular clause in any contract, 
is not to be determined as if it stood alone, but in connection with all other 
provisions, as a whole. It is sometimes said that a policy or contract 
of insurance is to be construed most strongly against the insurer, since 
he selects the words of which it is composed. That is not an exact or 
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accurate statement of the rule of law. Speaking generally, it is to be 
construed the same as any other contract. If the meaning is obscure, un- 
certain, or ambiguous, or words of an equivocal or doubtful meaning are 
employed, the presumption is against the insurer, by whom the instrument 
is drawn, but, when the words are so plain that there is no room for con- 
struc:ion, the contract should not be so interpreted as to introduce an 
ambiguity, and then enforced in favor of the insured. The insured took 
out this policy as an indemnity against loss of time in case of total disa- 
bility to pursue his usual avocation. That is the principal object of the 
contract. The protection which it affords is what the insured paid his pre- 
mium for. It is in connection with this, the main object of the con- 
tract, that the meaning of its other subordinate or limiting conditions 
and provisos should be determined. These conditions and provisos are to 
be “strictly construed against the insurer because their object is to limit 
the scope and defeat the purpose of the principal contract.” Jennings v. 
Brotherhood Acc. Co., 44 Colo. 68, 76, 96 Pac. 982, 18 L. R. A. (N. S.) 
109, 130 Am. St. Rep. 109; Boaz v. Travelers of Amer., 69 Colo. 44, 49, 
168 Pac. 1178; Mutual Ben. Ass’n. v. Nancarrow, 18 Colo, App. 274, 71, 
Pac. 423. 

[3] The language is not always to be interpreted literally. No forced 
or unnatural meaning should be given. Sympathy with the insured, be- 
cause of his disability, should not swing judgment in his favor, or give 
him compensation to which he is not, within the terms of the contract, en- 
titled. Refined reasoning of the insurer, by its seductive charm, must not 
be rewarded by withholding from the insured the fruits of a contract to 
which he is entitled. Where a clause in a contract of insurance is sus- 
ceptible of two constructions, that one will be adopted which is most fav- 
orable to the assured. Metropolitan Cas. Ins. Co., v. Bergheim, 21 Colo. 
App. 527, 536, 122 Pac. 812. 

There is no question as to the plaintiff's total disability. That is ad- 
mitted. But in a plausible and ingenious argument counsel for the insurer 
contend that the stipulated facts show that the insured was not “continuously 
confined within doors” during the entire period of time for which full in- 
demnity was given. They say that the ordinary meaning of “continuously” 
is “without break, cessation, or interruption.” Since the insured, after 
September 28, and until the beginning of this action, although during all 
that time he was totally disab‘ed, went out of his house once each week and 
rode in street cars to the city of Denver for the sole purpose of receiving 
medical treatment, ‘he therefore forfeited his right to full indemnity after 
his first visit. The insurer unquestionably had the right to insert such a 
limiting clause in its contract and unless it is enforced by the courts as 
written, and as properly interpreted, a new contract by judicial construction 
is made for the parties which they did not, and had no intention to, make. 
We are ‘old that insurance companies have learned from experience. that 
sometimes unscrupulous policy holders practice malingery for the evident 
purpose of “living off the insurer” long after disability ceases, and it was 
for the purpose of discouraging protracted illness that such limiting clauses 
were inserted in policies of insurance, citing Reeves v. Midland Casualty 
Co., 170 Wis. 370, 174 N. W. 475, 959. Without pausing to comment, we 
merely observe that, if the sole object of this requirement of “continuous 
confinement” is to discourage malingery, its bearing is upon the element 
of disability which is admitted. It is only the meaning of the “confine- 
ment,” not the “disability,” clause that is here involved. These limiting 
clauses. however, shou'd have a reasonable, not a harsh, construction, and 
it should be such as to prevent malingery, as well as to effectuate the prin- 
cipal object of the insurance contract. We are of opinion that the in- 
terruption or break in the continuity of the confinement of the insured 
within doors is not such a departure from the contract, or in such viola- 
tion of its provisions, as to defeat a recovery of full indemnity under para- 
graph H. While the precise question here involved may not have been be- 
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fore this court, the principle involved in the Jennings, Boaz, and Nancar- 
row Cases governs this case. In the Nancarrow Case payment of indemnity 
was to be made to the insured “if the plain‘iff should be totally disabled 
and confined to the house.” The court said: 

“The words ‘total-y disabled,’ as well as the words ‘confined to the 
house,’ must receive a reasonable interpretation. . . . The total disa- 
bility contemplated by the instrument does not mean a state of absolute 
helplessness.” 

If the same reasonable interpretation applies, as Judge Thompson said 
it does, to the words “confined to the house,” then such confinement need 
not be without a break. It is true in that case the word “continuously” 
was not used, but the argument of the insurer there was the same as made 
here, that it was intended to mean a constant restraint within doors with- 
out interruption. In that case the only interruption or break in the con- 
finement was due to an occasional and temporary absence from the house by 
the insured for the purpose of receiving treatment at the office of his 
physician. 

In the Jennings Case, 44 Colo. at page 75, 96 Pac. at page 984. 18 L. 
R. A. (N. S.) 109, 130 Am. St. Rep, 109, the language of the policy pro- 
vided : 

“A disability, to constitute a claim for indemnity*for sickness only, 
shall be continuous, complete, and total. requiring absolute, necessary con- 
finement to the house for not less than 14 consecutive days. . . .” 

If there is any difference between the meaning of this clause and the 
one now before us, the former is more strict and far-reaching; yet in the 
Jennings Case the insured, during a considerable portion of the period 
for which he claimed sick benefits, was outdoors nearly every day by ad- 
vice of his physician, when the weather was favorable, and he was not 
continuously or actually confined to his house or to his bed every hour and 
minute of the day. We do not think there is any material difference be- 
tween the phrase “confined to his house” and “confined within doors.” The 
doctrine announced by our own court is also declared in the following, 
among other cases: Great East. Cas. Co., v. Robins. 111 Ark, 607, 164 
S. W. 750; Baker v. State’s Acc. Ins. Co., 200 Ill. App. 473; American Assur. 
Co., v. Dickson, 34 Ohio Cir. Ct. R. 313; Dulany v. Fidelity & Cas. Ins. 
Co., 106 Md. 17, 66 Atl. 614; Ramsey v. Gen!. Acc. Ins. Co.. 160 Mo. App. 
236, 142 S. W. 763; Interstate Bus. Men’s A. Ass’n. v. Sanderson, 144 
Ark. 271,°222 S. W..5 

The phrase in the Sanderson Case was “to remain continuously and 
strictly within the house’—a more emphatic statement than the one in 
the instant case. The insured, under directions of his physician, went out 
for a short time each day for the purpose of getting sunshine and fresh 
air. He was not prevented from recovery of full indemnity. 

One of the cases on which the meets ge is Rocei v. Mass Acci- 
dent Co., 222 Mass. 336, 110 N. E. 972, Ann. Cas. 1918C, 529. A clause 
in the policy withheld full indemnity, unless it appear that “the insured, 
by reason of sickness is necessarily and continuously confined within the 
house.” This is as strong as the language in this case. The court, on 
page 344 of 222 Mass., on page 973 of 110 N. E. Ann. Cas. 1918C, 529, said: 

“While it should not be given a constricted interpretation as applied 
to the subject matter, so as to exclude for examp'e a transfer of a per- 
son seriously ill from his house to a hospital and back again or other im- 
perative removals, it cannot be extended to include frequent changes from 
one house to another. . . . ‘Within the house’ naturally means one 
house, . . . especially when coustrued with the next clause, which re- 
quires that the insured be ‘therein regularly visited by a legally qualified 
physician.’ ” 

The insured remained in his own house only two weeks, then went in 
a carriage to his sister’s house in Roxbury, where he stayed two ‘weeks, 
thereafter he was three weeks in the city hospital, three or four weeks in a 
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different hospital, and then, after another period at home, went to Med- 
ford, a city several miles north of Boston, for two weeks, and thereafter 
was at another hospital in the south of Boston. The court properly said, 
under such a state of facts, the deceased was not “continuously confined with- 
in the house, and. . . therein.regularly visited by a physician,” with due 
regard to the meaning of the limiting words. Even the most liberal con- 
struction would not bring the case within the policy. It is a fair inference 
from the entire opinion that in a case like the one before us the Massa- 
chusetts court would hold that, within the fair meaning of. these limiting 
words, the insured was “continuously confined within doors.’ Whether 
these quoted words are to be considered as “ultimate” or “evidentiary” facts 
is not important. In either case, by fair construction, they do not pre- 
clude recovery of full indemnity where the insured ocasionally goes out of 
his house for medical treatment for the injury in question. 

A few illustrations will show the fallacy of the argument of the in- 
surer. If an insured may not, without violating his policy, leave his house 
for any purpose, but must continuously or strictly stay within doors every 
moment of the period for which full indemnity is asked, then he could 
not leave it in case of fire or destruction, or even step out upon a porch 
or veranda for fresh air, or take “outdoor” treatment for tuberculosis, act- 
ing under the advice of his physician. If he is a farmer living in a cyclone 
region, and, seeing in the distance an approaching cyclone, he may not 
leave his house and run to the cyclone cellar. If he is living in bottom 
lands, subject to sudden overflow or flood waters, which, in the given case, 
sweep his house into the swollen stream, he may not leave that moving 
house to perch in the protecting branches of a partly inundated tree on 
which the building has temporarily lodged. If he does either to save his 
life, in obedience to the first law of nature, he forfeits full indemnity under 
his health policy. These are extreme illustrations, but they show the neces- 
sity of applying reasonable, not harsh, unnatural, rules of construction to 
such words. 

If there is any doubt about our conclusion, another clause of this policy, 
to which there is no reference in the briefs, entirely removes it. Immediately 
after the sixteenth paragraph is this provision: 

“Additional Provisions—(a) This policy does not cover death, dis- 
ability, or other loss . . . while the insured is not continuously under 
the professional care and regular attendance, at least once a week, of a 
licensed physician or surgeon, other than himself.” 

Limiting clauses, as we have said, should be construed in connection with 
all other provisions of this contract, including the one just quoted. The 
latter makes it imperative for the insured to have such professional care 
and attendance. He is supposed to follow, and would be justified in obey- 
ing, his physician’s advice and directions. The “care and attendance” are 
not required to be given in the house. It might be, as where some un- 
usual surgical operation, or an X-ray examination, is imperative, that only 
at the physician’s office or at a hospital could the patient receive their 
benefits; but, if the construction of the insurer is correct, the insured, even 
though so directed by his physician, if he left his house in Aurora to ride 
in a street car to Denver to undergo the operation or to submit to the ex- 
amination, would forfeit his right to full indemnity from the moment of 
time he left his house to make this journey, even though during all the weeks 
within the time limit of the policy he was totally disabled to pursue his 
usual avocation. No such construction should be put upon a clause of 
limitation as would make it repugnant to, or inconsistent with, another pro- 
vision of the same contract with which the insured must comply in order 
to be entitled to any indemnity at all. 

Upon principle, as well as authority of our own and other appellate 
courts, the decision of the county court was right, and its judgment 1s 
accordingly affirmed. 

Teller C. J., and Sheafor, J., concur. 
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AMERICAN NAT. INS. CO. v. EWING. (No. 14219.) 
(Court of Appeals of Georgia, Division No. 1. April 10, 1923.) 
116 Southeastern Reporter, 921. 

(Syllabus by the Court.) 

1. INSURANCE — PROVISION AS TO RUPTURE HELD NOT TO 
RELIEVE INSURER FROM LIABILITY FOR ACCIDENT; 
PROVISION AGAINST LIABILITY FOR ILLNESS BEGIN- 
NING WITHIN 10 DAYS HELD INAPPLICABLE TO INJURY 
FROM ACCIDENT. 

Where one is insured against accidental injury, and there is evidence 
tending to show that an injury received resulted from an accident, the in- 
surer is not relieved from liability upon such a policy by a clause therein 
providing: “It is further understood and agreed that any disability from 
rupture or hernia is to be considered as the result of disease, notwithstand- 
ing the original cause thereof, and any claim therefor will be considered 
only under the health provisions of this policy.” Atlanta Accident Assoc. 
v. Alexander, 104 Ga. 709(2), 30 S. E. 939, 42 L. R. A. 188. 

(a) Nor is the insurer relieved from liability upon such a policy by a 
clause therein providing that “there shall be no liability * * * for any 
disease or illness contracted or beginning before the policy has been main- 
tained in continuous force for ten days.” This clause of the policy applies 
only to the health feature of the contract of insurance, and in the instant 
case the injury to the insured was the result of an accident. 

(For other cases, see Insurance, Dec. Dig. §§ 454, 467.) 

Error from Superior Court, Fulton County; John D. Humphries, 
udge. 

Action by R. H. Ewing against the American National Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. Affirmed. 

Daley & Daley and C. W. Peebles, all of Atlanta, for plaintiff in error. 

G. N. Bynum, of Atlanta, for defendant in error. 

Luke J. Judgment affirmed. 

Broyles, C. J., and Bloodworth, J., concur. 


oo 


NATIONAL LIFE & ACCIDENT INS. CO. v. WILLIAMS. 
(No. 11508.) 
(Appellate Court of Indiana, Division No. 2. April 5, 1923.) 
138 Northeastern Reporter, 826. 

2. INSURANCE-—EVIDENCE CONSISTING OF INSURER'S LET- 
TERS HELD TO SUSTAIN FINDING THAT INJURY WAS 
RECEIVED BY ACCIDENT. 

In an action on an accident policy wherein death was claimed to be 
due to a fall from a railroad bridge, where there were no eyewitnesses to 
the accident, statements in insurer’s letters that the injury from the fall 
was so slight that it could not have caused death, and that it did not pre- 
vent insured from working, held sufficient to sustain a finding that the in- 
jury was received by falling from a bridge as claimed by plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, Marion County; Harry O. Chamberlin, 
Judge. 

Action by John T. Williams against the National Life & Accident In- 
surance Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 

John H. Rader and Felt & Forney, all of Indianapolis, for appellant. 

singham & Bingham, of Indianapolis, for appellee. 

McManan, J. Complaint by appellee on an accident insurance policy 
issued to Mart M. Williams, insuring him against loss of life resulting 
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directly and independently of all other causes, from bodily injury received 
accidentally through external and violet means. 

‘The cause was tried onan amended complaint, which, after alleging 
the issuance of the policy, alleged payment of all premiums by the insured; 
that on January 20, 1920, the insured accidentally fell upon and through a 
railroad bridge in such a manner as that he was injured, and that he died 
January 26, 1920, as the direct and exclusive result of such injury. It 
also alleged that the insured had performed all the provisions on his part 
to be performed; that appellee was named a beneficiary in the policy; that 
proofs of death were furnished; and that a copy of the policy was filed 
with the complaint, i 

Appellant answered in three paragraphs. The first was a general 
denial. The second alleged the insured died of a disease, and not directly 
and exclusively from an accidental bodily injury. The third was in sub- 
stance the same as the second, the only difference being that in this par- 
agraph the allegation that the insured died from disease is omitted, and 
it is alleged that his death was not the direct result of the bodily injury 
alleged in the complaint. The issues being closed by a reply in general 
denial, there was a trial by jury, which resulted in a verdict and judgment 
for appellee. 

Appellant contends: (1) That the evidence wholly fails to prove that 
the death of the insured resulted from an accidental bodily injury, effected 
through external and violent means, independently of all other causes; 
(2) that the verdict rests wholly upon speculation and inferences not 
warranted by the evidence. 

The insured died January 26, 1920. January 30, 1920, appellee wrote a 
letter to appellant, wherein he stated that he inclosed affidavits of himself, 
of Lizzie Williams, wife of the insured, and of Matilda Robins relative 
to the death of the insured. In this letter appellee stated the insured had 
died from the effect of an accidental injury received in falling through a 
bridge. Appellant, on February 9, 1920, wrote a letter to appellee stating 
it had an affidavit that the insured was killed by falling through a bridge; 
that death proof and other forms were inclosed for appellee to have 
filled and executed and returned for adjustment of claims. On June 10 
appellee made proof of death and furnished statements as called for in 
appellant’s letter of February 9, and on June 22, 1920, appellant wrote a 
letter to appellee acknowledging receipt of the proofs of death, but deny- 
ing liability upon the ground that it appeared from the proofs, that the 
death of the insured ‘was not the result of an accidental injury, but was 
due to a disease.” In a letter written by the general manager of appellant 
to appellee’s attorneys on July 24, appellant said: 

“We have positive proof by the attending physician and others that 
the injury that claimant sustained on January 19th by falling on a bridge 
was so slight that it was impossible for it to have caused this man’s death. 
We also have positive proof of the fact that the injury did not prevent 
him from working.” 

None of the witnesses who testified at the trial was with the insured 
when he was injured; consequently there was no direct evidence as to 
how he was injured. He suffered an injury January 19. His widow 
testified: That the insured had been sick—had complained of his injury, 
but did not quit work; complained of the injury from the time he received 
it until his death. He died Monday, January 26. Called doctor day before 
he died on account of his injury. He left home about 6 o'clock in the 
morning for work, and she received word of his death about an hour and 
a half later. She placed adhesive tape over the injured place in groin and 
hip. She saw the bruised places several times, but did not consider them 
dangerous. He was foreman in the woods, but did not do any of the 
work himself. She was at home when he came home and began com- 
plaining of his hip and groin. He continued to complain of the injury 
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from that time until his death, although he continued to work during the 
day from the time of his injury until his death. 

Other witnesses testified that the insured was a strong, healthy man. 
A witness who was present when he died said he came to where the wit- 
ness was and said, “Good morning,’ and complained of being sore from 
his fall and injury. They talked a short time, when the insured said, 
“Let’s go, boys.” Witness turned around, took a couple of steps, and 
heard some one say, “Catch him,’ and on turning around he saw the 
insured, who was about 8 feet away, falling. Never heard him speak 
again. He did not live more than five minutes after he fell. 

Several physicians testified as experts as to the cause of his death, 
and from their evidence the jury was justified in finding that his death 
was the result of the injuries which he received January 19. There is no 
evidence of any other cause of death. The insured was a strong, healthy, 
robust man, 46 years of age, and had never been sick. 

In further support of its contention that the verdict was not sustained 
by sufficient evidence appellant calls attention to the fact that the insured 
was alone when injured, and says that no eyewitness testified that he re- 
ceived his injury accidentally. Appellee conceded that no witness who 
testified saw the insured when he was injured, or testified as to how the 
injury was received. He insists, however, that the letter of July 24, 1920, 
heretofore referred to, and written by Mr. Thompson, appellant’s general 
manager, to appellee’s attorneys, wherein Mr. Thompson says, “We have 
positive proof by the attending physician and others that the injury that 
claimant sustained on January 19th, by falling on a bridge,” etc., is sufficient 
to have authorized the jury in finding that appellant had made an in- 
vestigation of its own, and from such investigation learned that the insured 
was injured January 19 by falling on a bridge, and that such statement 
or admission as to when and how the injury occurred, not being made in 
an attempt to settle or compromise the claim, and not constituting a point 
yielded by appellant for the sake of peace, but being a statement of an 
independent fact, is sufficient to sustain the allegation that the insured 
suffered an accidental injury. 

[1] It is a well-settled rule that— 

“An offer, concession, or admission, made in the course of an in- 
effectual treaty of compromise, and constituting, in itself, the point yielded 
for the sake of peace, and not because it was just or true, is not competent 
evidence against the party making it; but the law is otherwise with regard 
to an independent fact admitted to be true, but not constituting such yielded 
point.” Kintz v. R. J. Menz Lumber Co., 47 Ind. App. 475, 94 N. E. 802; 
Louisville, ete., R. Co. v. Wright, 115 Ind. 378, 16 N. E. 145, 17 N. E. 
584, 7 Am. St. Rep. 432. 


[2] While none of the witnesses who testified were present when 
the insured was injured, and did not undertake to tell how the injury took 
place, we are of the opinion that the statements in appellant’s letters are 
sufficient to warrant the inference that appellant from its own investigation 
learned when and how the injury was received, and that it was received 
by falling on a bridge, as claimed by appellee. There was evidence author- 
izing a finding that the insured was robust and healthy, and had no disease 
of any kind, and that his death was due to his injury, and not to any other 
cause. 

Appellant next contends that the court erred in giving instruction 
No. 1, wherein the court stated the nature of the complaint, and that a 
copy of the policy was attached to the complaint. Appellant says the 
giving of. this instruction constitutes reversible error, because, as it con- 
tends, no copy of the complaint was attached to or made a part of the 
amended complaint upon which the cause was tried. 

The original complaint is not in the record. The record shows the 
filing of an amended complaint pursuant to an order of the court to make 
the complaint more specific. Attached to this amended complaint, as set 
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out in the record, is a copy of the policy, wherein, it is stated, among other 
things, that appellant insured the assured “in class C, as deputy sheriff.” 
Without filing any demurrer to this complaint, and without filing any motion 
to make it more specific, appellant filed answer as hereinbefore stated. In 
discussing this question appellant says that a copy of the policy was at- 
tached to the complaint, but omitting therefrom the words “in class C, 
deputy sheriff’; that on its motion appellee was required to, and did, 
file an amended and more specific complaint, but that the amended com- 
plaint was amended after verdict by attaching thereto an amended copy 
of the policy. The record shows that the amended complaint with the 
copy of the policy was filed March 15, 1921, notwithstanding the statement 
of appellant in its brief that the exhibit or copy of the policy was not on 
file when the answer was filed. 

When appellee offered to introduce the poticy in evidence appellant 
objected to its introduction, for the reasons: (1) That when the amended 
complaint was filed no exhibit was filed with the amended complaint, and 
that the policy should not be introduced until leave to amend the complaint 
and to file the exhibit had been first obtained; (2) that the classification 
in which the insured worked had been omitted. Upon the court announcing 
that he would grant leave to amend, counsel for appellant announced that 
there was no use to delay the trial for that purpose, whereupon the judge 
said the amendment would be permitted; that the interlineation might be 
made later. The original policy was then read in evidence. 

[3] The bill of exceptions does not show to a certainty that there was 
no exhibit purporting to be a copy of the policy attached to the amended 
complaint when filed. The transcript shows an exhibit was filed with the 
amended complaint. The trial judge, when objection to the introduction 
of the policy in evidence was made, may have examined the complaint and 
found that a purported copy of the policy was filed; that the only differ- 
ence between the exhibit and the orignal policy was that there was omit- 
ted from the exhibit the words, “in class C, deputy sheriff,” as it appears 
permission was given appellee to amend and insert those words by an 
interlineation. But granting that there was no copy of the policy attached 
to the amended complaint, we do not think the giving of this instruction 
was reversible error. If as a matter of fact no copy of the policy was 
filed with and made a part of the amended complaint, this defect could 
have been reached by a demurrer or by a motion to make more specific. 

[4] Appetlant also complains of the giving of instruction No. 2, 
wherein the court told the jury that, “under the issues thus formed, the 
burden is upon the plaintiff to prove, by a fair preponderance of all the 
evidence the material allegations of his complaint, and, if, this can be done, 
then the burden is upon the defendant tc show by a fair preponderance of 
all the evidence” the material allegations of the affirmative paragraphs of 
answer. The court also, in this and in other instructions, clearly and 
correctly instructed the jury as to what was meant by a fair preponderance 
of the evidence, and that the burden was on appellee to prove that the death 
of the insured was brought about so'ely by reason of an accidental, bodily 
injury, and that, if the same was brought about in whole or in part by 
disease, there could be no recovery. No objection is made to this instruc- 
tion except to the phrase, “if this can be done.” Appellant contends that the 
court by this instruction gave the jury to understand that, if it were 
barely possible for appellee to prove the material allegations of his com- 
plaint by a fair preponderance of the evidence, the burden was on appel- 
lant to establish the allegations of the affirmative paragraphs of answer. 
It is quite clear that the court inadvertently used the word ‘‘can” for “has” ; 
but, taking the instructions as a whole, there was no reversible error in the 
giving of this particular instruction. 

Instruction No, 10, to the giving of which appellant complains, relates 
to the evidence of certain physicians based upon hypothetical questions. No 
objection is made to the form of this instruction. The objection is that 
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there was no evidence on which to base the instruction. In this, however, 
appellant is clearly mistaken. The evidence was sufficient to not only 
justify, but to require, an instruction on this question, and there was no 
error in giving this instruction. 

Appellant complains of the action of the court’ in permitting the policy 
to be introduced in evidence, on the ground that no copy of the same was 
made an exhibit to the amended complaint. A number of authorities are 
cited in support of this contention, but they are all cases relating to the 
effect of the fai‘ure to make a written instrument or a copy thereof a part 
of the complaint as a matter of pleading. 


[5] As heretofore stated, when appellee offered to introduce the policy 
in evidence, a question arose as to whether a copy of the same had been 
made a part of the complaint. The record does not conclusively show that 
no copy of what purported to be a copy of the policy was attached to the 
amended complaint. The record before us shows that a copy of the policy 
was actually made a party of the complaint when it was filed.. If the 
record does not speak the truth in relation to this matter, appellant should 
have taken steps to have had it corrected so that it would speak the exact 
truth. When the policy was offered in evidence the court announced that 
appellee would be given leave to amend his complaint, and appellant, with- 
out insisting that the amendment be then made, in effect, at least, agreed 
that the policy might be introduced without waiting for the amendment 
to be actually made. Under the condition of the record, there was no 
reversible error in the introduction of the policy in evidence. 

There is no merit in the contention that the court erred in refusing to 
strike out certain parts of the depositions of Lizzie Williams and William 
Fields, or in overruling objection to question asked appellee as to the 
result of his investigation to learn if all premiums had been paid on the 
policy. 

[6] The next contention is that the amount of the recovery is exces- 
sive, and that the court erred in permitting the amended complaint to be 
amended after verdict. We have heretofore had cause to refer to the 
amendment of this complaint, and what was said and done in relation 
thereto during the trial when the policy was introduced in evidence. Ap- 
pellant says that it relied upon the failure of appellee to have a copy of 
the policy made a part of the amended complaint as an excuse for not filing 
an additional paragraph of answer, and that, under evidence showing the 
insured had changed his occupation from deputy sheriff to foreman in the 
woods, the amount of insurance was reduced from $500 to $300, so that 
under the evidence the amount of recovery, if appellee was entitled to 
recover anything was at least $200 in excess of what it should have been. 
A sufficient answer to these contentions is that, when the policy was offered 
to be introduced in evidence, and objection was made thereto, appellee was 
given leave to amend his complaint, and anpellant, with knowledge of 
what the amendment would be, agreed that the same might be made later. 
The policy was then read in evidence, and appe!lant was then fully in- 
formed as to what the amendment would be, and also as to the contents 
of the policy introduced in evidence. If it desired to file any additional 
answer, or if it desired any delay or continuance, it should have taken 
such steps as it thought necessary at that time, and not have waited until 
after verdict. 

Judgment affirmed. 








ee 


ee a 


1478 Insurance Law Journal, Vol. 61. [1923 


GREEN et at. v. LOCOMOTIVE ENGINEERS’ MUT. LIFE & ACCI- 
DENT-:INS. ASS’N. (No. 34418.) 
(Supreme Court of Iowa. Dec. 15, 1922.) 
190 Northwestern Reporter, 934. 


2. INSURANCE — EVIDENCE HELD NOT TO SHOW CANCER 
FROM WHICH INSURED DIED WAS CAUSED BY ACCI- 
DENTAL INJURY. 

In an action under an accident insurance policy, evidence that insured, 

a locomotive engineer, had been slightly injured and shortly thereafter 

developed cancer from which he died, with expert testimony that the can- 

cer might have resulted from the accident or might have resulted from the 
habitual position of the engineer while at work, held insufficient to show 
death resulted from the accident. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from District Court, Marshall County; James W. Willett, 
Judge. 

Action in equity upon an accident policy providing for the payment of 
$2,000 in case of death by accident. The facts are stated in the opinion. 
There was a judgment and decree for plaintiffs, as prayed and defendant 
appeals. Reversed. 

C. H. E. Boardman, of Marshalltown, for appellant. 

E. N. Farber, of Marshalltown, for appellees. 

Stevens, C. J. Plaintiffs are the daughters of Orson O. Green, who 
died December 1, 1916. At the time of his death, he held a policy in the 
appellant company providing for the payment of a weekly indemnity of 
$20 and of a principal sum of $2,000 in case of death from accident. The 
appellees are the beneficiaries named in said policy. A motion was made 
by appellant during the trial, and, after appellees had filed an amendment 
to their petition, to transfer the cause to the law side of the docket. This 
motion was overruled, and this ruling is assigned as error; but, in view 
of the conclusion reached upon the merits, we shall not consider this assign- 
ment. 

The evidence shows that Green resided at Marshalltown, Iowa, and 
was a locomotive engineer in the employ of the Minneapolis & St. Louis 
Railway Company; that on the Ist day of August, 1916, while attempting 
to pass from the deck of the engine to his seat in the cab, his foot slipped, 
and he struck his side against the seat. This accident, it is claimed by 
appellees, caused a cancer of the left kidney, of which he died on the Ist 
day of December following. The fireman was the only witness, who saw, 
or testified to, the accident. He testified that deceased stepped upon a 
tool box with his left foot, which slipped and caused him to swing around 
in such a manner as to strike his left hip or side against the edge of his 
seat in the cab. According to the testimony of the fireman, Green’s body 
fell about eight inches before striking the seat. The testimony of this wit- 
ness, that deceased struck his left side against the seat, is contradictory 
of the statement made by him to officers of appellant. The witness ad- 
mitted that he stated to them that deceased struck his right side and gave 
as his reason for such statement that their treatment of him was ungentle- 
manly. The fireman further testified that Green said at the time that he 
was not hurt much, and that, contrary to his custom, stood up most of the 
time until they arrived at Marshalltown. The only trip made by Green 
after the accident was August 3d. i. 

Some time early in August, he consulted a physician, who testified 
that he found no external evidence of injury, but who further testified 
that Green told him he had had an accident. It was not very long after 
he consulted the physician until his difficulty was diagnosed as cancer of 
the kidney. After the physician first consulted reached the conclusion 
that Green could not recover, another physician was appealed to in vain, 
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and the patient soon returned to the physician first consulted. Green de- 
clined rapidly from the time of the accident until his death. <A _ post 
mortem examination revealed the cancer, and it. is conceded that it was 
the cause of his death. So, the question we are called upon to decide is 
whether the accident caused the cancer. The two physicians whom he 
posed himself to obvious risk, within the meaning of the policy? Or 
had consulted testified that a cancer of the kidney might have resulted 
from a blow. They admitted, however, that this was largely a matter of 
conjecture. It appears that little is known, definitely, as to the cause of 
cancer, although the witness testified that it frequently follows an injury 
and that such is now recognized by medical science as the most prominent 
cause thereof. The testimony of the medical experts who testified in this 
case is far from conclusive, if indeed it is persuasive. A lay witness, 
called by appellant, testified that he had been absent from Marshalltown 
for some time, but returned in March, 1916; that he was well acquainted 
with Green and immediately noticed that he was greatly reduced in flesh; 
that Green pulled his waistcoat about him to indicate the extent of his 
decline. Other witnesses testified that he frequently complained of not 
feeling well. Before his decline, Green weighed over 200 pounds. Other 
witnesses testified that he was in apparent good health and gave no sign 
of loss in weight until after the accident. Various witnesses who are em- 
ployees of the railway company, who lived near Green and saw him often 
during his illness, testified that he never mentioned the accident to them. 
Officers of the appellant company called upon him, and they testified that 
he said nothing to them about the accident. 

The policy in suit provided for the payment of a weekly, indemnity 
of $20 per week. Notwithstanding Green lived from August: Ist until 
December Ist following, no claim or application was made to appellant for 
the payment of this indemnity. The policy was not forgotten during that 
period because one of appellees testified that she paid a premium thereon 
during the time of her father’s illness. While, of course, the inference is 
by no means conclusive, the fact that Green made no claim for indemnity 
during the four months he lived after the accident is nevertheless a circum- 
stance of grave importance in passing upon the facts. .Surely he did not 
trace his condition to the accident. The reason for this may be found 
in the probable fact that he had pain in the region of his kidney before 
the accident occurred. The very purpose of carrying an indemnity policy 
was to provide benefits in case of disability resulting from accident. Green 
suffered much pain in his left side during the period of his illness and 
would frequently rub his back with his hand. Medicine was administered 
to him internally. The proof relied upon by appellees to sustain their 
claim that the cancer was the result of the accident is of the most unsatis- 
factory character. 

Green had been a locomotive engineer for many years. One of the 
medical witnesses testified : 

“Cancer may be caused from pressure produced by the vocation that 
a man follows—as a man that is a locomotive engineer, riding on a train. 
A man sitting in a cramped position for hours can cause an irritation by 
years of following that business. That, by irritation, may cause cancer 
of the kidneys; but that is all in the realm of guesswork—just the same 
as my answer as to what might have been the cause of the trouble.” 

And on cross-examination that— J 

“All I am undertaking to say in this case is that possibly, if Oscar 
Green had received a blow, it might have caused this malignant growth 
I would not want to go any further. That is, if Oscar Green received a 
blow at that time, it might possibly have caused the condition I found 
there. There was nothing to indicate he had ever received any injury. 
Many persons in good health have received a terrific injury over the kidney 
without causing a cancer. We don’t have very many cases of cancer 
following a very severe blow. The severe blow causes death quicker than 
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the cancer. In order to cause a cancer there must be force manifest, and 
it has to reach the kidney itself. A person that would simply fall, and 
struck the edge of a cushioned box on the side over the hip, I would not 
expect that to cause a cancer.” 

[1] The physician who first examined him testified that about six 
weeks after the accident he located a tumor extending around to the 
spinal column, and that it gradually grew larger until, at the time of his 
death, it extended over across the abdomen almost to the hip and up 
under the ribs. No expert testimony was offered by appellant, but. it 
seems to us that the evidence offered by appellees is so indefinite, uncertain, 
and speculative in its character as that the court cannot say that it pre- 
ponderates in favor of appellees’ theory. The medical experts expressed 
the opinion in answer to a hypothetical question, and also gave it as their 
judgment, that a cancer might be produced by a blow or injury, but they 
were about equally as emphatic in their statements that it might result 
from the position assumed by a locomotive engineer while sitting on the 
seat in the cab. The probabilities in favor of appellees do not outweigh 
the opposite probabilities and, as stated, the testimony is not at all con- 
vincing. The case is triable de novo, and our review of the evidence is not 
for the purpose of determining whether it was sufficient to justify the sub- 
mission of the case to a jury, but for the purpose of determining the 
merits of the controversy. 

[2] Whether the evidence was sufficient to have carried the case to 
the jury, we need not discuss. It is our conclusion that there is such a 
failure of proof to sustain the allegations of the petition that we are 
driven to a conclusion opposite to that reached by the trial court. Other 
questions argued by counsel need not be discussed. 

The judgment of the court below is reversed. 

Evans, Faville, and Arthur, JJ., concur. 


ee 


CHRISTENSEN v. NATIONAL TRAVELERS’ BEN. ASS’N OF DES 
MOINES, IOWA. (No. 35145.) 
(Supreme Court of lowa. June 22, 1923.) 
194 Northwestern Reporter, 194. 


1, INSURANCE — ATTEMPTING TO BOARD MOVING TRAIN 
HELD NOT, AS MATTER OF LAW, “VOLUNTARY EXPO- 
SURE TO OBVIOUS RISK,” WITHIN MEANING OF INSUR- 
ANCE POLICY. 

Attempting to board a moving train held not, as a matter of law, an 
exposure to an obvious risk, within the meaning of those terms as used in 
an accident insurance policy precluding recovery if injuries resulted from 
“voluntary exposure to obvious risk.” 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Voluntary exposure. ) 


2. INSURANCE—WHETHER INSURED ATTEMPTED TO BOARD 
FLAT CAR OF MOVING TRAIN, EXPOSING HIMSELF TO 
“OBVIOUS RISK,” HELD FOR JURY. 

Where one, desiring to board a freight train, ran alongside of a flat 
car on a platform about 18 inches high, placed his hands on the floor of the 
car, and leaped apparently attempting to get into a sitting position thereon, 
held, that the question whether he had exposed himself to an “obvious 
risk,” within the meaning of an accident insurance policy, which precluded 
recovery for injuries sustained from exposure to obvious risks, was for 
the jury; an “obvious risk,” within the meaning of the policy, being a risk 
or danger which is easily discovered or readily perceived by a person of 
ordinary prudence, though it is not equivalent to mere negligence. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 
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(For other definitions, see Words and Phrases, First and Second Series, 
Obvious risk. 

Appeal from District Court, Plymouth County; Wm. Hutchinson, 
Judge. 

Action upon a policy of accident insurance. The plaintiff was the bene- 
ciary of the policy. The insured was her husband, whose death resulted 
from accident. The only defense pleaded was predicated upon the fcllow- 
ing provision of the policy: 

“This policy shall not cover * * * injuries occasioned by * * * 
exposure to obvious risk * * * to an amount exceeding $75.” 

The defendant pleaded that the insured breached the foregoing provi- 
sion and that his death resulted therefrom. At the close of plaintiff's evi- 
dence, the trial court sustained the motion of the defendant to direct a ver- 
dict for the plaintiff for $75, and no more; the face of the policy being for 
$2,000. On the following day, and during the same terms, the court on its 
own motion set aside its prior order and ordered .a new trial. From this 
order the defendant has appealed. Affrmed. 

J. U. Sammis, of Sioux City, and F. P. Carr, of Des Moines, for appel- 
lant. 

C. R. Metcalfe, of Sioux City, for appellee. 

Evans, J. The insured, Henry M. Christensen, was a man 25 years 
of age, physicially active, and in good health. He was a resident of the 
town of Struble. He met his death at the nearby town of Hinton in the 
forenoon of June 7th, while attempting to board a moving freight train. 
One hour before he had purchased his ticket. The train was in the station, 
and had much work to do there. Christensen’s place of waiting was at a 
place of business about 100 or 125 feet distant from the depot. The train 
was headed north. Its engine was near the south end of the depot plat- 
form. The train was quite long, consisting of 30 or 40 cars. As the en- 
gine gave its starting signal, Christensen started for the depot platform. 
As he approached the same, the conductor mounted the engine and called 
to Christensen to “go down there and get on.’ Christensen started for the 
south end of the train, but turned back again to the platform, apparently 
believing the distance to the south end being too great to enable him to get 
aboard before the speed of the train should become forbidding. The plat- 
form was a long platform about 18 inches high. Christensen ran alongside 
of a flat car that was without handholds or other aids to board it. He 
put his hands upon the floor of the car and leaped thereto, apparently 
attempting to get into a sitting position thereon. The attempt failed, and he 
fell between the platform and the car and lost his life. The question pre- 
sented to us is: Must it be said as a matter of law that the insured ex- 
posed himself to obvious risk, within the meaning of the policy? Or 
should it be said that the question was one of fact for the jury, to be 
determined in the light of all the circumstances presented in the case? 

Inasmuch as a breach of this provision of the policy must always in- 
volve a question of fact, however conclusive the evidence may be, it follows 
of practical necessity or probability that not all cases of breach would be 
established by conclusive evidence, and that there must be a zone within 
which a jury question may arise. Does the case at bar come within or 
without that zone? The term “obvious risk” is not readily defined with 
precision, nor do we find in any of the cases on the subject any attempt 
at precise definition. This tends to widen somewhat the jury zone. It is 
defined as a risk or damage which is easily discovered and readily per- 
ceived by a person of ordinary prudence. It is not the equivalent of mere 
negligence, although clasely akin thereto. It must, however, comprise 
negligence in an emphatic and affirmative sense. To treat negligence as 
the equivalent of an obvious risk, within the meaning of the policy, would 
be to impair greatly the value of accident insurance. Few accidents occur 
without negligence somewhere. and many of them involve some degree of 
negligence on the part of the injured party. 
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The brief of appellant brings to our attention three of our own cases: 
Follis v. Association, 94 Iowa, 435, 62 N. W. 807, 28 L. R. A. 78, 58 Am. 
St. Rep. 408; Little v. Association, 154 Iowa, 440, 134 N. W. 1087; Rommel 
v. Association, 183 Iowa, 776, 166 N. W. 455. The evidence is each of those 
cases disclosed voluntary exposure to great and imminent danger, threat- 
ening almost certain injury.. The act of the injured party in each case 
was indisputably daring and reckless, and gross in its negligence. We are 
unable to say that our holding in either of those cases controls the case 
at bar as a matter of law. 

Reliance is placed, also, upon the case of Garcelon y. Association, 195 
Mass. 531, 81 N. E. 201, 10 L. R. A. (N. S.) 961, and Rebman v. Insur- 
ance Co., 217 Pa. 518, 66 Atl. 859, 10 L. R. A. (N. S.) 957. In the first of 
these cases, the policy provision pleaded in defense exempted the insurance 
company from liability for any injury if the negligence of the insured 
contributed thereto, In the second place, there was a similar policy pro- 
vision to the effect that the insured was bound to observe “due diligence” 
to protect himself against injury. The holdings in these cases were predi- 
cated largely upon these features of the policies. 

{1] In Small v. Travelers’ Protective Association, 118 Ga. 900, 45 
S. E. 706, 63 L. R. A. 510, a case was presented almost identical with the 
case at bar. It was therein held as a matter of law that the insured had 
exposed himself to obvious risk. The substance of the holding therein was 
that-an attempt to board a moving train by any person, however experi- 
enced, was an exposure to obvious risk as a matter of law. ‘We are not 
prepared to commit ourselves to so broad a pronouncement. Trainmen in 
the course of their employment board moving trains and alight therefrom 
daily and continually. That the practice involves risk is to be conceded 
always. But we are not prepared to say that, under any and all circum- 
stances, it is to be deemed as a matter of law an “obvious” risk, within the 
meaning of an insurance policy. Not only trainmen, but many others, by 
long practice acquire expert agility in doing the same thing, and in doing 
so ordinarily with apparent safety. There is much reason, therefore, for 
saying that, obviously dangerous as it might be for many, if not most, 
people to attempt to board a moving train, it does not follow that such 
attempt is so obviously risky as to persons who have the requisite agility 
and who have had requisite experience in that regard. 

We are unwilling, therefore, to adopt so broad and inflexible a rule 
as that an attempt to board a moving train is per se an exposure to obvious 
risk regardless of all attending circumstances. Indeed, we have previously 
held to the contrary. For instance, in Gannon vy, C. R. I. & P. R. Co., 141 
Iowa, 37, 117 N. W. 966, we held that an attempt to board a moving train 
under the circumstances there disclosed was not necessarily negligence as a 
matter of law. The mitigating circumstances in that case were that the 
injured party acted under sudden and great emergency and upon the invita- 
tion of a person in charge of the train. If the attempt in that case could 
not be deemed negligence as a matter of law, then necessarily it could not 
have been deemed an exposure to obvious risk, within the meaning of this 
policy. In that case we held the question to be one for the jury. That 
such an attempt is of itself sufficient evidence of exposure to obvious risk 
to carry the defense to the jury is to be conceded. Nor is it to be denied 
that such an attempt might be made by the insured under circumstances so 
forbidding that it should be held as a matter of law to be an exposure to 
obvious risk. 

Other cases from other jurisdictions, which tend to support the Small 
Case, supra, are the following: Smith v. Preferred Mutual Insurance Co., 
104 Mich. 634, 62 N. W. 990; Overbeck v. Travelers’ Insurance Co., 94 Mo. 
App. 453, 68 S. W. 236; Alter v. Union Casualty Co., 108 Mo. App. 169, 83 
S. W. 276. In the following cases from other jurisdictions, the question 
whether an attempt to board a moving train was an exposure to obvious 
risk was held to be for the jury: Cotten v. Fidelity Co, (C. C.) 41 Fed. 
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506: Fidelity Co. v. Sittig, 181 Ill, 111, 54 N. E. 903, 48 L. R. A. 359; 
Travelers’ Preferred Accident Ass’n v. Stone, 50 Ill. App. 222; Johanns v. 
National Acci. Soc., 16 App. Div. 104, 45 N. Y. Supp. 117; Schneider v. 
Provident Life Ins. Co., 24 Wis. 28, 1 Am. Rep. 157 (the same court held 
otherwise, however, in Shevlin v. American Mutual Acci. Ass’n, 94 Wis. 
180, 68 N. W. 866, 36 L. R. A. 52); Badenfield v. Mass. Mutual Acci. Ass’n, 
154 Mass, 77, 27 N. E. 769, L. R. A. 263 (the same court in the Garcelon 
Case, supra, 195 Mass. 531, 81 N. E. 201, 10 L. R. A. [N. S.] 961, held 
such an attempt to be negligence as a matter of law); Pacific Mutual Co. 
v. Snowden, 58 Fed. 342, 7 C. C, A. 264. 

[2] It will be seen from the foregoing that the authorities are not in 
harmony on the question involved. The numerical weight of authority is 
that an attempt to board a moving train by the insured may or may not be 
an exposure to obvious risk as a matter of law. Whether it is such in a 
given case depends upon its attending circumstances. In our judgment, 
this is the sounder view. That there may be cases where such an attempt 
under its surrounding circumstances would present a legitimate question 
for the jury is to our minds quite obvious. We are of opinion, also, that 
the question in the case at bar was fairly one for the jury. The peril to 
which the insured exposed himself was certainly no greater, if as great, 
as that to which the injured party exposed himself in the case of Gannon, 
supra. The insured was an active, athletic young man; he had had experi- 
ence in boarding moving trains. ‘The freight car was only a little higher 
than the platform upon which he was running; the train was moving at 
only 2% or 3 miles an hour; he was acting under the impulse of obeying 
the call of the conductor and was in some degree of emergency. He was 
hand free and foot free, in that he was not cumbered with baggage, or 
pe ickage, or umbrella, or other appurtenances. This fact distinguishes the 
case in some degree from some of the cited cases. Whether, under the 
particular circumstances then attending him, he might have reasonably be- 
lieved that he could safely mount the car, or whether, on the other hand, 
the risk was so manifest and imminent as to forbid his attempt was in our 
judgment a question for the jury. To hold otherwise would be to adopt 
against the insured a strict construction of language selected by the insur- 
ance company, which language is capable of some degree of flexibility. 
The order of the district court is therefore affirmed. 

Affirmed. 


Preston, C. J., 





and Arthur and Faville, JJ., concur. 





re ———- 





HAWTHORNE v. TRAVELERS’ PROTECTIVE ASS’N OF 
AMERICA. (No. 24008.) 
(Supreme Court of Kansas. Dec. 9, 1922. Rehearing Denied Jan. 6, 1923.) 
210 Pacific Reporter, 1086. 
(Syllabus by the Court.) 

2. INSURANCE — OBLIGATION TO NOTIFY INSURER OF DIS- 
ABLING INJURY UNDER ACCIDENT POLICY DOES NOT 
ARISE UNTIL INSURED AWARE THAT DISABILITY DUE 
TO ACCIDENT. 

Under an accident insurance policy providing that there sha!l le no 
liability unless the insured shall immediately notify the insurer of any dis- 
abling injury, the obligation to give notice does not arise until the insured 
is aware that a disability which he suffers is due to an accident. And where 
disability is in fact caused by a fence staple (which the insured he!d in his 
mouth at the time of a fall) becoming lodged in his throat, but he believes it 
to be the result of disease, a notice is in time if given upon the discovery 
of the truth by means of an X-ray examination. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 
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3. INSURANCE — SPECIAL FINDINGS HELD OPINION OF IN- 
SURED. : 

Special findings that the plaintiff believed he had swallowed a staple, . 
and so informed doctors whom he consulted, are held, in view of the gen- 
eral verdict, to mean that this was his original opinion upon his own view 
of the case, which had yielded to the assurance of the doctors that such an 
occurrence was impossible. 

(For other cases, see Insurance Dec. Dig. § 670.) 

4. INSURANCE — INSTRUCTION AS TO RECOVERY OF IN- 
SURED IF HE BELIEVED DISABILITY DUE TO ACCIDENT 
NOT ERRONEOUS, AS NOT STATING REASONABLENESS 
OF BELIEF. 

Instructions complained of are held not to have been materially errone- 
cus, 

For other cases, see Insurance, Dec. Dig. § 669[13].) 


( 
5. INSURANCE—CLAIM ON ACCIDENT POLICY FOR DISABIL- 

ITY 

Y 

EF 


TY, NOT DISCOVERED DUE TO ACCIDENT FOR TWO 
"EARS, NOT AFFECTED BY INTERVENING ALLOWANCE 
OR OTHER DISABILITY. 


A claim against an accident insurance company, based upon disability, 
which was not discovered to be due to an accident for some two years, is 
not affected by an allowance made for a few weeks’ disability within that 
period on account of a sprained ankle, although the contract provided for 
indemnity for total disability “not exceeding one hundred and four con- 
secutive weeks.” 

(For other cases, see Insurance, Dec. Dig. § 532.) 

Appeal from District Court, Johnson County. 

Action by Samuel C. Hawthorne against the Travelers’ Protective As- 
sociation of America. From judgment for plaintiff, defendant appeals 
Affirmed. 

Parker & Roberds, of Olathe, for appellant. 

C. O. French, of Kansas City, Mo., and S. D. Scott, of Olathe, fer ap- 
pellee. 

Mason, J. Samuel C. Hawthorne was a member of the Travelers’ 
Protective Association of America, a traternal and beneficiary society in- 
corporated in Missouri; his membership entitling him to certain payments 
in case of disability resulting from accident. On April 13, 1913, he was 
nailing wire netting to his porch, standing upon an upturned candy bucket, 
and holding an additional fence staple in his mouth. His foot went 
through the bucket, and the staple disappeared. His first thought was 
that it had gone down his throat, but physicians whom he consulted as- 
sured him this was not the case. Nearly two years later an X-ray examina- 
tion disclosed that the staple was imbedded in his bronchial tube. It 
was removed by an operation early in April, 1915. He at once made a 
claim against the society on the ground that he had suffered disability 
from the effects of the staple ever since it was lodged in his throat. The 
society denied liability, and on April 23, 1920, he brought this action against 
it. He recovered a judgment, and the defendant appeals. 

{1] 1. By an amendment madé May 28, 1920, a copy of the plaintiff's 
certificate of membership was attached to the petition. The defendant 
asserts that its demurrer to the amended petition should have been sus- 
tained because of the failure to attach such a copy to the original pleading. 
The question so presented requires to be decided, notwithstanding the 
amendment, because there is a contention that between the bringing of 
the action and the making of the amendment the statute of limitations had 
run. It has been doubted (Sturgeon v. Insurance Co., 112 Kan. —, 210 
Pac. 342) whether an insurance policy is an evidence of indebtedness 
within the meaning of the statute requiring that— 
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“If the action, . . . be founded on account or on a note, bill, or 
other written instrument, as evidence of indebtedness, a copy thereof must 
he attached to and filed with the pleading.” Code Civ. Proc. § 120 (Gen. 
St. 1915, § 7012). 

Assuming that the provision applies to such a certificate of membership 
as that here involved, the defect resulting from a failure to comply with 
it could not be reached by a demurrer to the petition, which, by saying that 
the certificate defined an accident and fixed the amount of payments for 
total and partial disability showed enough of its effect so that a cause of 
action was stated. “No such question can be raised . . . on demurrer” 
(Andrews v. Alcorn, 13 Kan, 351), although there are some decisions to 
the contrary. Peoria Marine & Fire Insurance Co. v. Walser, 22 Ind. 73; 
Acme Mfg. Co. v. Reed, 181 Pa. 382, 37 Atl. 552. See, also, Shawmut 
Mutual Fire Insurance Co. v. Stevens, 91 Mass. (9 Allen) 332; but, on 
the other hand, see State v. Seaboard Air Line Ry., 56 Fla. 670, 47 South. 
986; Riley v. Royal Arcanum et al., 140 Ga., 178, 78 S. E. 803; Kraver v. 
City of Henderson, 155 Ky. 633, 160 S. W. 257; Hannibal & St. Jo. R. R. 
Co. v. Knudson, 62 Mo. 569; Rogers’ Milling Co. v. Goff, Gamble & 
Wright Co., 46 Okl. 339, 148 Pac. 1029. Moreover, the defect in this case 
was purely technical. The petition referred to the certificate in this lan- 
guage: “A copy of which policy or certificate of membership is filed here- 
with, marked Exhibit A.” While the statute literally calls for a physical 
attachment, the legislative purpose is substantially fulfilled by the copy 
being filed with the petition, and this manner of pleading by reference to 
an unattached document is not open to objection by demurrer. 

The certificate recited that it, together with the constitution, by-laws, 
and articles of incorporation of the society, and the application for mem- 
bership, should constitute the agreement and govern the payment of bene- 
fits. The defendant urges that the demurrer should have been sustained 
because of the omission to attach any of these documents. If the statute 
in question covers all documents affecting the validity of the claim sued 
on, still the failure to attach them does not justify sustaining a demurrer 
to a petition, which states facts sufficient to constitute a cause of action. 
Nor did such failure call for the rejection of the constitution and by-laws 
when offered in evidence by the plaintiff, on the ground that they had not 
been pleaded. The original petition having been sufficient to arrest the 
running of the statute of limitations, the claim was not barred. 

[2] 2. On the back of the certificate were printed the words: 

“In case of injury, fatal or disabling, immediately notify the secretary 
of the Travelers’ Protective Association, at St. Louis, Mo.” 

The constitution and by-laws provided that— 

“Any member in good standing meeting with an accident must notify 
the state secretary of the division of which he is a member and the Na- 
tional Secretary, within thirty days of said accident, giving full particu- 
lars of the same and name of attending physicians ;” and that “in case of 
failure to notify, except because of unconsciousness, or physical disability, 
the member or his beneficiary in case of death, shall forfeit all rights to 
insurance benefits.” 

The contract therefore made the defendant’s liability contingent upon a 
claimant’s giving written notice of a disabling accident within 30 days of 
its occurrence, except in case of his unconsciousness or physical disability. 
The plaintiff gave no notice until April 1, 1915. Under various specifica- 
tions of error the defendant urges that the failure to give an earlier notice 
is an absolute bar to his claim. The plaintiff's contention in this regard 
is that, although from the time the staple entered his body he suffered 
total disability, which was actually due to its presence, it was not until the 
X-ray examination that this fact was ascertained, and that under a fair 
construction of all parts of the contract he was relieved from giving an 
earlier notice. It is said that— 

“The time allowed by the policy for giving notice begins to run when 
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the particulars or result of an accident are ascertained, where these are 
not immediately apparent” (1 C. J. 475), and that “if the insured, or the 
beneficiary under the policy does not know that the accident was the cause 
of the injury, the giving of the notice within the prescribed time after 
he learns that the accident was the cause of the injury is a sufficient com- 
pliance with the provision for such notice” (14 R. C. L. 1334). 

There is some difference of judicial opinion on the subject. Perhaps 
the strongest case favoring a literal construction of the policy is Hatch v. 
United States Casualty Co., 197 Mass, 101, 83 N. E. 398, 14 L. R. A. (N. S.) 
503, 125 Am, St. Rep. 332, 14 Ann, Cas. 290, where it is held (as ex- 
pressed in the L. R. A. headnote) that-- 

“A provision in an accidental insurance policy that written notice of the 
injury must be given within ten days of the event causing such injury refers 
to the accident, and not to the time when the effect is discovered although 
the discovery of the injurious effect is not made until more than ten days 
after the accident.” Syl. par. 1. 

Of this decision it is said in the L. R. A. note thereto: 

“Although only one other case | United States Casualty Co. v. Hanson, 
20 Colo. App. 393, annotated in 18 L. R. A. (N. S.) 109] has been found 
in which a court has been called upon to construe language of a provision 
for notice, which was as unfavorable to the insured as that considered in 
Hatch v. United States Casualty Co., it may be doubtful, in view of the 
decision in that one case especially, and of the strong inclination of all 
courts to resolve all doubts created by the language of an insurance policy 
unfavorably to the company, whether very many courts, if called upon 
squarely to pass upon the question, would arrive at the same conclusion.” 
4b. R. AON. S:): SB: 

Cases of interest here will be found in a note on a related question in 7 
A. L. R. 186. This court is fully satisfied with the view, to which it is 
already committed, that where the fact that a disability is due to an acci- 
dent is not known, the time for the giving of a notice does not begin to 
run until its discovery. We have held an accident insurance company 
liable under a contract calling for a notice 10 days after an accident, where 
none was given for fnore than 2 months, assigning as a reason that— 

“During all that time neither Barnes [the plaintiff] nor any one con- 
nected with him knew that an accident had occurred or what was the cause 
of his malady.” Commercial Travelers vy. Barnes, 75 Kan. 720, 724, 90 
Pac. 293, 295. 

Roscoe Pound in his lecture on “Judicial Empiricism” notes— 

“eight noteworthy changes in the law in the present generation, which 
are in the spirit of recent ethics, recent philosophy and recent political 
thought.” 

The second change to which he refers he describes as limitations upon 
freedom of contract, imposed both by legislation and through judicial deci- 
sion, saying: 

“As examples of judicial limitations, it is enough to remind you that 
our courts have taken the law of insurance practically out of the category 
of contract, have taken the law of surety companies practically out of the 
law of suretyship, and have established that the duties of public service com- 
panies are not contractual, flowing from agreement, but instead flow from 
the calling in which the public servant is engaged.” Pound’s Spirit of the 
Common Law, pp. 185, 186. 

[3] That the modern tendency is to hold insurers to a more strict 
accountability is undoubted. Those who disapprove the process often char- 
acterize it as making a new contract for the parties. We think it may fairly 
be called interpreting the contract in the light of the general purpose for 
which it was entered into, and of the consideration that the obvious pur- 
pose of an insurance policy is to insure. The language employed in an 
insurance policy may properly be limited in its application to the situation 
to which it is adapted, and which it presumably was intended to meet. We 
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do not undertake to say that a valid insurance contract could not be drawn 
providing for a forfeiture of the right to indemnity if the insured should 
fail to give notice of something that he did not know had taken place. 
But a purpose to impose a condition so impossible of performance ought 
not to be attributed to the parties, unless evidenced by express and unmis- 
takable language, as, for instance, by saying that ignorance of the fact 
should not excuse a delay. In the present case the inference that because 
two exceptions to the rule requiring notice at the time of injury are ex- 
pressed—unconsciousness and physical disability—it was not intended that 
want of knowledge should be implied may well give way to the presump- 
tion that only a fair and reasonable requirement was intended. 

The defendant suggests that the contract sued upon was made in Mis- 
souri, and is to be given effect according to the laws of that state, and 
that the law as there declared by the courts is contrary to the view we 
have announced. We do not regard the Missouri decisions referred to as 
in conflict with our own conclusion, but if such were the case they would 
not be controlling, for while Missouri statutes were pleaded the pleadings 
contained no allegations with respect to any decisions of the courts of that 
state. 

It is argued that the conclusions just stated do not reach the present 
case, because “the physical fact of the swallowing of the staple was known 
and believed by Hawthorne.” The jury gave affirmative answers to ques- 
tions whether the plaintiff believed, on April 13, 1913, that he had swallowed 
or inhaled a fence staple, and whether he continued to believe this, and so 
notified the doctors whom he consulted during the following months. Under 
the instructions the general verdict necessarily implied a finding that the 
plaintiff did not think and believe that his disability was due to swallowing 
the staple, for the jury were told, in effect, that in order for the plaintiff 
to recover it must be shown that he did not discover, and did not know 
or believe, his disability was caused by the accident until about April 1, 
1915. The special findings must be interpreted so as to harmonize with the 
verdict if reasonably open to such construction. The findings that the 
plaintiff believed he had swallowed or inhaled the staple seem fairly to 
mean that, noting the symptoms that followed his fall from the bucket 
while the staple was in his mouth, his own idea was that the staple had 
gone down his throat, and so informed the doctors, but when assured by 
them that this was impossible he yielded his personal impression to their 
experienced judgment, and accepted their view. 

[4] 4. The jury were instructed that the plaintiff could not recover 
if he knew or thought and believed that his disability was due to swallowing 
the staple. Complaint is made because nothing was said concerning the 
reasonableness of his belief. No instruction was asked making that distinc- 
tion, and a requested instruction on the general subject did not refer to it. 
The omission did not constitute reversible error. 

The instruction, already referred to, relating to the same subject, is 
also criticized as omitting matters necessary to be presented to the jury. 
We think, however, they were such as the jury would consider without 
attention being specifically called to them. 

[5] 5. Qn April 26, 1914, the plaintiff sprained his ankle; the result 
being a disability on that account from that date to May 13, 1914, for 
which he received indemnity from the defendant for total and later for 
partial disability. By the instructions of the trial court no allowance was 
made in this action for such period. The defendant’s by-laws provide for 
indemnity for total disability “not exceeding one hundred and four con- 
secutive weeks.” The claim is made that the episode of the sprained 
ankle, and the allowance on that account, broke the consecutive character 
of the present demand, and resulted in the immediate accrual of a cause of 
action upon the pre-existing disability, which was barred by the statute of 
limitations before the petition in this case was filed. We do not accept 
this view. Under the verdict and findings the plaintiff suffered total dis- 
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ability from the time the staple entered his throat; the sprained ankle then 
created a condition which of itself amounted to a concurrent disability, for 
which payment was made. The rights of the defendant with respect to this 
matter were fully protected when the period of disability caused by the 
sprain was deducted from that due to the staple. 

[6] 6. The jury found specially that the plaintiff's general health 
was not good at the time he sprained his angle. The defendant asserts 
that this finding is not supported by the evidence because in connection 
with his claim against the company for indemnity in that connection he 
made statements to the contrary. These statements were merely matters of 
evidence to be considered by the jury. They did not eston the plaintiff or 
otherwise preclude him from showing the real facts. In answer to special 
questions the jury said that they indemnified him from April 13, 1913, to 
April 13, 1915, but not from April 26, 1914, to May 13, 1914. This is said 
to be inconsistent with an instruction that no recovery could be had after 
the date of the commencement of his indemnity on account of his sprained 
ankle. We do not discover that such an instruction was given. Nor do 
we regard the findings as inconsistent. Indemnity was allowed in this 
action for two years, excluding the period for which payment had already 
been made. A finding of total disability was warranted, notwithstanding 
the -plaintiff was not literally prevented from engaging in any activity 
whatever. Commercial Travelers v. Barnes, 72 Kan. 306, 80 Pac. 1020, 82 
Pac. 1099, 7 Ann. Cas. 800. 

The judgment is affirmed. 

All the Justices concurring. 
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GASS v. COMMONWEALTH CASUALTY CO. (No. 24461.) 
(Supreme Court of Kansas. May 12, 1923.) 
214 Pacific Reporter, 1115. 
(Syllabus by the Court.) 

1. INSURANCE—INADVERTENT MISTAKE IN PROOF AS TO 
INCEPTION OF DISEASE INSURED AGAINST HELD NOT 
TO ESTOP PLAINTIFF FROM SHOWING REAL FACTS. 

In making proof of a disease against which the plaintiff was insured, a 
mistake inadvertently made as to the time the disease was contracted was 
open to explanation and correction and did not estop her to show the real 
facts in the case as to when her sickness actually began. 

(For other cases, see Insurance, Dec. Dig. § 552.) 


2. INSURANCE—FINDING THAT DISEASE WAS CONTRACTED 
MORE THAN 30 DAYS AFTER POLICY IN FORCE SUS- 
TAINED. 

The evidence examined, and held to be sufficient to sustain the finding 
of the trial court that the disease against which she was insured was con- 
tracted more than 30 days after the insurance was in force. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from District Court, Sedgwick County. 

Action by Rosamond Gass against the Commonwealth Casualty Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 

Leydig, Geddes & Grant, of El Dorado, and A. M. Ebright, of Wichita, 
for appellant. 

Wetmore & Hinkle and Geo. Ashford, all of Wichita, for appellee. 

Jonnston, C. J. Rosamond Gass brought this action against the 
Commonwealth Casualty Company to recover on a policy insuring her 
against accident and disease or sickness. The trial resulted in a judgment 
for plaintiff, from which defendant appeals. 

The application for insurance was received by the company and the 
premium paid on July 19, 1921. The policy was issued and dated July 28, 
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1921, and among the diseases and sickness insured against was yellow 
jaundice. The contract contained the following condition: 

“Provided that this insurance shall have been in continuous force for 
thirty days from its date prior to the contraction of the disease.” 

Plaintiff was a clerk in the postoffice at Wichita, and on August 25 
she left the office because of menstrual illness which continued for a day. 
After her recovery from that illness, and on the night of August 27, she 
became ill and complained of headache and appeared to have an excess of 
temperature, A doctor who was called was of the opinion that she had 
typhoid fever and treated her for a few days. Then another physician 
was called who found abdominal pains, high temperature, an accelerated 
pulse, and he, too, diagnosed it as a case of typhoid, but in a few days 
symptoms of yellow jaundice appeared,which he said was due to a disease 
of the gall bladder. Subsequently an operation was performed, the gall 
bladder was drained, and soon afterwards the evidence of yellow jaundice 
disappeared. It is contended that the evidence does not support the judgment 
in that the illness with which she was afflicted in the beginning was in 
fact, yellow jaundice, and that, the disease having been contracted before 
the expiration of 30 days from the time the insurance was in force, she 
was not entitled to recover. When the proof of the illness and of a right 
to insurance was presented by the plaintiff, it contained a recital that the 
disease from which she had suffered was yellow jaundice, and that she was 
taken sick on the 25th of August, 1921, which was less than 30 days after 
the date of the policy. It is contended that the plaintiff is bound by this 
recital, and that she is not entitled to vary or change it by any excuse or 
explanation; that it was sworn to and presented, and she is estopped to 
claim the contrary. Her explanation is that the statement was made out 
when she was in bed at the hospital recovering from the operation; that her 
sister filled out the blank from what she had learned from plaintiff and 
the doctors and made the date the 25th of August, the date she was suffer- 
ing from her menses, instead of that of her second attack and illness. 

[1] The principal contention of defendant is that the statements 
furnished by plaintiff as proofs of sickness, and which were made in com- 
pliance with the conditions of the policy, estop her to assert the contrary 
and preclude a recovery on her contract of insurance. The statement did 
not create the liability of the defendant to pay the loss, and the mistake 
in it did not mislead the defendant, or cause it to do or omit the doing 
of anything by which it might be prejudiced, and therefore the doctrine 
of estoppel is not applicable. Her statement was admissible as against 
her for what it was worth, but was not conclusive. It was open to ex- 
planation and correction as is any other declaration or admission of a party, 
and plaintiff was entitlad to show the true facts of the case. The evidence 
given tended to show that there was an erfor in the statement inadvertently 
made by her sister, who prepared it while the plaintiff was sick and confined 
to her bed. She was entitled to show the real facts as to when her sick- 
ness, against which she was insured, actually began. Germania Fire Ins. 
Co. v. Curran, 8 Kan, 9; Wildey v. Sheppard, 61 Kan. 351, 59 Pac. 651, 47 
L. R. A. 650; 14 R. C. L. 1445; note 44 L. R. A. &46. 

[2] There is the further contention that plaintiff was actually suffering 
from yellow jaundice for some time before the 30-day period mentioned in 
the policy had expired. Physicians testified that jaundice exists a consid- 
erable time before it becomes manifest in the skin, and that headache, in- 
creased pulse rate, and fever are symptoms which accompany jaundice. 
They stated that it is a slowly developing ailment starting deep in the 
abdomen, and that days or weeks may elapse before the yellow color ap- 
pears in the skin or mucus membrane, that it is a deposit of bile pigments 
which are damaged back in the liver, and which the blood stream picks up 
and carries into all the organs of the body, and that necessarily it takes 
some time to effect absorption in the blood and carry it to the surface of 
the body. The question of fact in the case was whether or not the insur- 
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ance had been in force for 30 days before she contracted the disease for 
which insurance was provided. The insurance was applied and paid for on 
July 19, 1921, and the policy was dated July 28, 1921. It was shown that 
she was ill with her menses on August 25, 1921. She recovered from this 
ailment, and on August 27 she felt ill again and called a physician, who 
diagnosed her illness as typhoid fever and treated her for about 8 days on 
this theory. The case was then turned over to another doctor, who also 
held the opinion for a time that it was a case of typhoid. After a few 
days it was determined that she had yellow jaundice due to a disease of 
the gall bladder, the focus from which it started. One of the doctors 
stated that she had gall bladder trouble, and that the yellow jaundice 
appeared after the gall bladder became diseased. Later an operation was 
performed, the gall bladder drained, whereupon the inflammation subsided 
and a recovery was had. Another physician said that yellow jaundice aris- 
ing from a disease of the gall bladder develops slowly in some cases, but 
it does not always do so. Under the testimony it was a question of fact 
for the trial court to determine when the distinctive disease of yellow jaun- 
dice was contracted. There was testimony which tended to show that that 
disease was contracted more than 30 days after the insurance was in force 
The court found that the disease was not contracted within 30 days after 
the insurance became effective, and we deem the evidence to be sufficient to 
support the finding. 
Judgment affirmed. 
All the Justices concurring, 


~~. 


COMMONWEALTH CASUALTY CO. v. NICHOLS. (No. 24443.) 
(Supreme Court of Kansas. May 12, 1923.) 
214 Pacific Reporter, 1111. 
(Syllabus by the Court.) 

INSURANCE — REPRESENTATIONS APPARENTLY WITHIN 
SCOPE OF AGENT'S AUTHORITY ARE BINDING ON THE 
INSURANCE COMPANY. 

Representations, apparently within the scope of his authority, made by 
an insurance agent, authorized to solicit insurance, take applications, col- 
lect and remit premiums, and to receive and deliver policies, to an insured 
whom he solicits, and relied upon by the insured, are binding upon the in- 
surance company. 

(For other cases, see Insurance, Dec. Dig. § 87.) 

Harvey, J., dissenting. 

Appeal from District Court, Douglas County. 

Action by Thomas P. Nichols against the Commonwealth Casualty 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Mitchell & Mitchell, of Lawrence, for appellant. 

F. B. Dodds, of Lawrence, for appellee. 

Harvey, J. This is an action against an accident insurance company to 
recover for accidental injuries. There was a trial to the court, judgment 
for plaintiff, and the defendant appealed. 

Appellant contends that the policy issued to plaintiff was a limited 
policy, specifically indemnifying against injuries caused by certain specified 
accidents only, and that plaintiff's injury was caused by an accident not 
indemnified against in the policy. The plaintiff concedes this, but he 
alleged: 

“That W. J. Francisco, an agent of the appellant, solicited the appellee 
for accident insurance in the Commonwealth Casualty Company; that he 
represented to Nichols that, in case of accident, he would receive during 
the time he was totally disabled and prevented from performing any of 
his usual duties the sum of $25 per week, and the sum of $12.50 per week 
if partially disabled, and not able to attend to all his duties, and, should 





Accident] | Commonwealth Casualty Co. v. Nichols. 1491 


said accident occur under certain other conditions, which are not material 
in this case, he would receive $25 per week; that, in consideration of said 
representation, and relying on the statements of Francisco, appellee made 
and entered into a contract with the defendant, through and by the agent, 
W. J. Francisco, and paid the premium therefor; that he signed the appli- 
cation, and a policy was issued to him by the appellant; that he did not 
read the policy, but took it home with him and put it away, believing it 
was as represented by the agent and relying upon the statements of the 
agent; that on March 21, 1921, he was injured while attending to his usual 
duties, and was continuously disabled until April 25, 1921.” 

A copy of the policy and of the application were attached to the bill 
of particulars, and made a part of it. Evidence was offered supporting 
these allegations, and the court made the following findings : 

“(1) . .  . Wz. J. Francisco was during the month of February, 
1921, the duly appointed, qualified, and acting agent of the said defendant in 
said city of Lawrence, for the purpose of soliciting business and collecting 
premium charges. 

“(2) The plaintiff, Nichols, applied to the said Francisco for a 
policy of accident and health insurance, and the said Francisco represented 
to the said plaintiff that he was the agent of the above-named defendant, 
and that the said defendant issued a policy which insured against any kind 
of accident and sickness, and that, in case of accident or sickness, the said 
company would pay on said policy the sum of $25 per week during the time 
that the insured was permanently disabled, and $12.50 per week during 
the time that the insured was partially disabled, for an annual premium of 
$10 per year. The plaintiff told the said Francisco that he desired the 
policy of insurance then described to him. Some time later the said 
Francisco delivered to the plaintiff the policy of insurance issued by the 
said defendant, the same being policy No. H-0319397, which said policy is 
made a part of these findings by reference. The plaintiff paid the said 
Francisco the sum of $10, the sum demanded as a premium or payment 
for the benefits of said policy as represented to be for a period of one 
year. The plaintiff did not read the provisions in said policy at the time 
it was delivered to him, but took it home and deposited it with other 
papers, and did not again see it until after he was injured. 

“The plaintiff relied upon the representations made by said agent, 
Francisco, as true, and believed that the provisions as represented would 
be and were contained in said policy of insurance. 

“(3) On or about March 21, 1921, the plaintiff, while engaged in his 
regular occupation, sustained an injury from which he was totally disabled 
for a period of four weeks, and partially disabled for two weeks, making 
six weeks of disability in all. During this period of disability the plaintiff 
was continuously confined to the house between two and three weeks. He 
was visited at his house by a licensed physician on one occasion, that being 
the day or the day after his injury. The plaintiff was, however, either 
himself or through members of his family, in consultation with the said 
physician from time to time during his confinement. After his confinement 
he visited the said physician at the physician’s office from time to time. A 
proof of loss, accompanied by the physician’s statement, was presented to 
the defendant on blanks supplied by it, and the defendant denied liability 
under said policy of insurance.” 

As conclusions of law the court said: 

“(1) The representations made by the agent, Francisco, and relied 
upon by the plaintiff, are binding upon the defendant company. 

“(2) The plaintiff should have judgment against the defendant for 
$125.” 

As the case was tried without a jury the judgment may be regarded 
as in effect one reforming the policy and enforcing it as reformed. Al- 
though on an appeal from a justice of the peace the district court has 
ordinarily no larger powers than the justice, which do not include the giv- 
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ing of equitable relief, where on such an appeal an issue beyond the juris- 
diction of the justice is tried, an objection on that ground may be re- 
garded as waived unless made in the district court. Telegraph Co. v. 
Moyle, 51 Kan. 203, 32 Pac. 895. Here the defendant's objections to the 
judgment are not based upon a disability of the district court to grant 
equitable relief because of the case having reached it by appeal, but upon 
the contention that the policy as written would control in any court. 

The legal question presented is the right of plaintiff to recover under 
the allegations and proof as found by the court, notwithstanding the fact 
that the policy issued did not cover the accident which caused plaintiff's 
injury. The question of the extent to which an insurance company is 
bound by representations made by, or knowledge of, its soliciting agents 
has been before this court repeatedly. 

In Pfiester v. Insurance Co., 85 Kan. 97, 116 Pac. 245, a suit brought 
by a beneficiary of a life insurance policy to reform the policy as to 
the date of premium payment so as to conform to the agreement between 
the insured and the company’s soliciting agent, and to recover upon the 
policy as reformed, the earlier cases are collected and reviewed, and it 
was there held, in substance, that an agent whose authority is limited to 
negotiating for, taking, and transmitting applications of insurance is the 
agent of the company, and not of the person whom he solicits, and that for 
those purposes he has all the power the company itself possesses: that an 
agreement made with such agent as to what the application shall contain 
is in legal effect made with the company, and binds it; that it is the duty 
of such agent to prepare the application so that it will truthfully state the 
result of the negotiations, and that the agent’s failure to do so is, in legal 
effect, the fault of the company; that the agent’s knowledge of the agree- 
ment actually made is, in legal effect, the knowledge of the company; 
that, if the company accept the application, received and retain the 
premium, and issue the policy, a binding contract of insurance is effected 
according to the agreement; that in such a case the company could not 
successfully oppose reformation of the policy, notwithstanding a provision 
in the application that statements not in writing shall not bind the company, 
and a further provision that the contract formed by the application and 
policy taken together can be varied only by the president or secretary of 
the company in writing; that the applicant for insurance may assume 
that the agent has prenared the application according to their agreement, 
and that the company has written the policy according to the application, 
and that he is not negligent in failing to examine such instruments for 
errors and omissions. 

In Cue v. Insurance Co., 89 Kan. 90, 130 Pac, 664, 44 L. R. A. (N. S.) 
1218, a suit on a fire insurance policy which prohibited the use of gasoline 
on the premises, it was shown that the agent who solicited the insurance 
inspected the premises, knew that gasoline was used, and told the insured 
that it would be all right to use gasoline. It was he'd that the company 
was bound by his statements. 

Palin v. Insurance Co., 92 Kan. 401, 140 Pac. 886, is an action to 
reform and enforce a fire insurance policy to include permission to take 
out additional insurance according to the oral negotiations, and it was held 
that false answers written into the application by the agent of the company, 
to the effect that no concurrent insurance was to be carried, would not 
constitute a defense. 

In Mercantile Co. v. Insurance Co., 101 Kan. 522, 168 Pac. 323, the 
soliciting agent knew that the insured desired to carry concurrent insur- 
ance, but without his knowledge or consent attached a clau&e restricting the 
amount of concurrent insurance, It was held that the policy should be 
construed as being reformed so as to conform to the actual agreement made, 
and should be enforced notwithstanding the fact that concurrent insurance 
was carried. 

In Shinn v. Benefit Ass’n, 102 Kan. 134, 169 Pac. 215, the solicitor 
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wrote out the application, which the insured signed without reading. The 
insured stated that he had collected previously from accident insurance 
companies by reason of accidents, but the application did not so state. 
This suit was upon the policy which contained a clause making the state- 
ment clear, complete, and material to the risk. It was held that, notwith- 
standing this clause, the company was bound by the agreement actually 
made, and that the policy should be enforced. 

In 1 C. J. 406, it was said: 

“The acts, assurances, and representations of an agent done and made 
within the apparent scope of his authority are binding on: the insurer, 
and this has been held to be true, even though the policy may stipulate 
to the contrary, especially where the waiver relates to conditions to be 
performed after a loss occurs. Consequently, where the agent makes mis- 
representations to the applicant for insurance, as to the scope of the policy, 
or the risks covered by it, it has been held that the company will be estopped 
to deny such representations.” 

Upon the findings of the trial court and the authorities above cited, 
the judgment of the court below will be affirmed. 

Johnston, C. J., and Burch, Mason, Marshall, Dawson, and Hopkins, 
JJ., concurring. 

Harvey, J. (Dissenting). There is quite a difference between this case 
and those cited in the opinion. I can readily see that a suit will lie in a 
proper case to reform a policy as to the date of premium payment, or as to 
concurrent insurance, or as to use of gasoline on the premises, or to hold 
the insurer responsible for false statements which its agent wrote into the 
application without the knowledge of the insured and that a court of equity, 
upon clear and convincing evidence, and finding it would be unjust to av 
otherwise, should reform the policy so as to correct the error, mistake, or 
fraud, and enforce it as reformed. Here there was no effort to reform 
the policy to conform to the alleged agreement between the insured and 
the agent of the insurance company. In fact, the action was brought in 
justice court, a court having jurisdiction of law questions only, and having 
no power to reform the policy. There is no showing or claim that the 
insurance company issues the kind of a policy which the insured in this 
case claims was to be issued to him, or that it has authority, under its 
charter or the statutes under which it is incorporated, or under which it 
is permitted to do business in this state, to write such a policy. There is 
no claim that the agent wrote any false answer in the application, or that 
the policy was not issued in accordance with the application. The claim 
here made is that the agent incorrectly stated the scope of the policy by 
stating that it covered injuries caused by any accident and by sickness. 
This was established only by the testimony of the insured. No other evi- 
dence was offered in his behalf. To me it seems fundamentally unjust to 
permit a person carrying an insurance policy, and who suffers a loss which 
he admits is not covered by his policy, to come into court without any effort 
to reform the policy and simply sav that the agent of the insurance com- 
pany to'd him that the policy covered the loss sustained, and upon such 
showing to render judgment against the insurance company. It would be 
just as reasonable to permit a person who is carrying a $10,000 standard 
fire insurance policy on a building which is destroyed by a tornado to 
recover upon his testimony that the agent told him the policy also covered 
windstorms and tornados, 
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DONNELLY v. TNA LIFE INS. CO. (No. 59.) 
(Supreme Court of Michigan. March 22, 1923.) 
192 Northwestern Reporter, 585. 


1. INSURANCE—AMENDED COUNT ALLEGING ORAL AGREE- 
MENT TO DELIVER SAME CONTRACT HELD NOT A NEW 
CAUSE OF ACTION. 

Where the original declaration alleged an accident insurance cortract 
was completed by delivery of the certificate of renewal, an amendment 
to the declaration adding a count in which it was alleged that the same 
contract had been completed by oral agreement with the agent of the in- 
surer, under which delivery of the certificate was unnecessary, did not 
state a new cause of action. 

(For other cases, see Insurance, Dec. Dig. § 643[1].) 

2 PLEADING—STATUTE ALLOWING AMENDMENTS IS GIVEN 
VERY BROAD CONSTRUCTION. 

In furtherance of justice, the statute allowing amendments (Comp. 
Laws 1915, § 12478) is given a very broad construction, and such amend- 
ments are no longer strictly restricted to the matters in the original plead- 
ings. 

(For other cases, see Pleading, Dec. Dig. § 230.) 

3. INSURANCE — DELIVERY OF RENEWAL CERTIFICATE IS 
NOT NECESSARY TO CONTRACT UNLESS SO STIPULATED. 
Where there was no provision in an accident insurance policy 1n re- 

gard to renewals, and no stipulation in the application or the policy that it 

should not become binding unless delivered to the insured while in good 
health, or otherwise determining when the policy should become effective, 

a delivery of a renewal certificate was not essential to the validity of the 

policy, and insured could recover for an accident occurring after the agent 

had orally agreed to renew and the company had issued the renewal certi- 
ficate and forwarded it to the agent for delivery to insured. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

4. INSURANCE—DIRECTION NOT TO DELIVER CERTIFICATE 
UNLESS INSURED WAS IN GOOD HEALTH IMMATERIAL 
“3 DELIVERY WAS UNNECESSARY TO COMPLETE CON- 
TRACT. 

Where formal delivery of a certificate renewing an accident insurance 
contract was not essential to a completed contract, the fact that the insur- 
ance company directed its agent not to deliver the renewal certificate to 
insured unless he was in good health was immaterial. 

(For other cases, see Insurance, Dec. Dig. § 145[2].) 


Error to Circuit Court, Ottawa County; Orien S. Cross, Judge. 

Action by Bernard P. Donnelly against the AZtna Life Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. Affirmed. 

Argued before Wiest, C. J., and Fellows, McDonald, Clark, Bird, 
Sharpe, Moore, and Steere, JJ. 

Travis, Merrick, Warner & Johnson, of Grand Rapids, for appellant. 

Diekema, Kollen & Ten Cate, of Holland, for appellee. 


McDonatp, J. On May 30, 1920, through the explosion of an acetylene 
tank, Mr. Donnelly, the plaintiff, sustained an injury which resulted in 
the loss of one of his eyes. He brings this suit to recover his loss. On 
the 29th of March, 1912, he took out an accident insurance policy in the 
ZXXtna Life Insuranee Company of Hartford, Conn. The policy was for 
one year and was renewed yearly, from time to time, until ‘1920, when 
Mr. Donnelly was informed by Raymond Visscher, of Holland, one of 
defendant's agents, that before issuing a renewal the company desired to 
have him take an examination. This Donnelly refused to do. Visscher 
took the matter up with the general agent in Grand Rapids, and after 
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more or less correspondence Mr. Visscher had a talk with the general 
agent, who instructed him to tell Donnelly that a “bull” had been made by 
some one in their office, and that everything was all right; that Donnelly 
need not worry. Donnelly claims that, relying on this statement, he paid 
no further attention to the matter, supposing that he was protected. 

It is further claimed that an agent of the defendant company shortly 
thereafter went to Holland and consulted with some physician who had 
recently examined Donnelly for life insurance policy, and that subse- 
quently, on the 29th day of March, the company issued a renewal certifi- 
cate and mailed it to its agents in Grand Rapids, renewing the policy 
for another year from the 29th day of March, 1920, to the 29th day of 
March, 1921, but directing the agent not to deliver it unless the insured 
was in good health. Donnelly was injured before the renewal certificate 
was delivered to him, but he claims that under the circumstances there was 
a completed contract for insurance; that there was a constructive delivery 
of the policy, and that it was in force and effect at the time of the injury; 
that, if it were not, he had a valid verbal agreement with an authorized 
agent of the defendant for insurance; and that the company was liable 
thereon. In his declaration filed as commencement of the suit the plain- 
counted upon a written contract of insurance. A few days before the trial, 
without leave of the court, he filed an amended declaration containing an 
additional count in which he claimed damages for the failure of the de- 
fendant to deliver the policy in conformity to an oral agreement with the 
agent for its renewal. 

The defendant claims that the plaintiff's policy expired on March 29, 
1920, and was not renewed; that there was no delivery of the renewal cer- 
tificate, no valid oral agreement for renewal; and that therefore the plain- 
tiff was not insured at the time of the accident. 

The defendant offered no proofs. At the conclusion of the testimony 
both parties moved for a directed verdict. Both motions were denied. 
The plaintiff received a verdict for $3,970. 

[1] The first question discussed by defendant in his brief is that 
the amended declaration adds a new and distinct cause of action, and that 
the circuit judge should have granted his motion to strike it from the 
files or at least should have required the plaintiff to elect between the two 
causes of action, 

Counsel claims that the case of Connecticut Fire Insurance Co. v. Cir- 
cuit Judge, 77 Mich. 231, 43 N. W. 871, 18 Am. St. Rep. 398, is controlling 
of this question. We do not think so, In that case, as in this, the original 
declaration counted on a certain written contract for insurance. This court 
reversed a judgment for the plaintiff holding that he could not recover 
on the contract. He then sought to amend the declaration by adding 
several counts, one of which set out an oral contract for insurance different 
from the contract counted on in the original declaration. When the ques- 
tion came to this court for review, it was held that the amended declaration 
introduced a new and distinct cause of action. The reason for so holding 
is not given in the opinion of the court, but I think we may assume 
it was because the amended declaration counted on a different con- 
tract from that declared on in the original declaration. In reviewing this 
case in Strang v. Branch, Circuit Judge, 108 Mich. 233, 65 N. W. 970, 
Mr. Chief Justice Long, speaking for the court, said: 

“There the plaintiff brought suit on the written contract. Failing to 
recover, he then sought to amend by striking out a part of the contract. 
which he claimed had been fraudulently inserted; that is, he sought to sue 
on the contract, and in the same action at law to eliminate a part of the 
writing.” 

In the instant case the action under both counts of the declaration is 
on the same policy of insurance. It is well stated in .plaintiff’s brief as 
follows: 

“We submit that in the amended declaration plaintiff seeks to recover 
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under the same policy and exactly the same amount of damages which he 
seeks to recover under the original declaration. He alleges the same policy 
to be in full force and operation; the only difference being that under the 
original declaration he sets forth that the policy at the time of the accident 
was in full force and effect by reason of renewals from year to year, and 
in court 2 of the amended declaration he sets forth that this same policy 
was in full force and effect by reason of a renewal ¢thereof made by the 
agent of defendant, although the renewal certificate had not been delivered 
to the defendant in person. No change or amendment whatever of the 
policy is sought.” 

In Strang v. Circuit Judge, supra, Mr. Chief Justice Long quoted with 
approval the rule as stated in 1 Enc. Pl. & Prac. p. 564, as follows: 

“As long as the plaintiff adheres to the contract or the injury originally 
declared upon, an alteration of the modes in which the defendant has 
broken the contract or caused the injury is not an introduction of a new 
cause of action. The test is whether the proposed amendment is a differ- 
ent matter—another subject of controversy—or the same matter more fully 
or differently laid, to meet the possible scope and varying phases of the 
testimony.” 

And in Ball v. Claflin, 5 Pick. (Mass.) 303, 16 Am. Dec. 407: 

“The subject-matter of the new count must be the same as of the old. 
It must not be for an additional claim or demand, but only a variation of 
the form of demanding the same thing.” 

[2] Since these rules and the decision in Connecticut Fire Insurance 
Company v. Circuit Judge, supra, in 1889, the courts have become more 
liberal in the matter of amendments; they have slowly grown away from 
the early idea that amendments must be strictly restricted to the matters 
of the original pleadings. “In the furtherance of justice,” this court 
has given to our statute of amendments (volume 3, § 12478, C. L. 1915) a 
very broad and liberal construction. 

The amendment does not introduce a new and distinct cause of ac- 
tion, and the circuit judge was not in error in denying counsel’s motion 
to strike it from the files. 

It is next urged by counsel that there was not a completed contract of 
insurance between the parties at the time of the accident. 

The facts necessary to a determination of this question are undisputed, 
The plaintiff had been carrying an accident insurance policy with the de- 
fendant for several years. It was his custom to pay the premiums on 
receipt of the renewal certificates. The policy in question would expire 
March 29, 1920. The defendant had general agents in the city of Grand 
Rapids, and a soliciting agent in the city of Holand, where plaintiff resided. 
On February 5, 1920, the defendant wrote to its agent in Grand Rapids 
that before renewing plaintiff's policy it would require “a medical report 
bearing upon the present condition of his urine.” The plaintiff refused to 
comply with this request, claiming that, having carried the policy for some 
time, he had a vested interest in it and was entitled to a renewal without 
the expense of an examination. He suggested that, having recently passed 
an examination for $25,000 life insurance policy with the Massachusetts 
Mutual, the defendant could have the benefit of the medical report on that 
examination. The defendant agreed to accept this in lieu of the examina- 
tion requested in its letter of February 5, 1920: This report was furnished, 
and on the 29th day of May, 1920, the defendant mailed to its agents at 
Grand Rapids a renewal certificate dated March 29, 1920, with instructions 
not to deliver it unless plaintiff was in good physical condition at the 
time. This letter was not received by the agent until June Ist, two days 
after plaintiff's accident. 

[3] There is no provision in the policy in regard to renewals. There 
is no stipulation in the application nor in the policy that it shall not be- 
come binding unless delivered to the insured while in good health. There 
is nothing in the written contract to indicate when the policy should become 
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effective. Treating the question independently of plaintiff's claim that the 
general agent agreed that the operation of the policy should not be post- 
poned until a delivery of the renewal certificate, we are of the opinion 
that under the other facts a delivery was not essential to the validity of the 
policy. The contract was complete when the risk was approved and the 
renewal certificate signed by the defendant. and transmitted to its agent. 
At that time the plaintiff had met all of the conditions imposed by the 
company in granting a renewal. As delivery was not necessary to the 
validity of the policy, nothing further remained to be done by either party 
to complete the contract. 

“It is well settled that, where a contract of insurance has been agreed 
upon, no policy need be made out, or, if made out, its delivery is not 
essential to the validity of the contract.” Mich, Pipe Co. v. Insurance Co., 
92 Mich, 482, 52 N. W. 1070, 20 L. R. A. 277. 

“While it is generally held, in the absence of an agreement to the con- 
trary, that actual delivery is not a prerequisite of insurance, provided the 
contract is otherwise complete, and it is evident that the parties intended 
it should be effectual without manual delivery of the policy, although the 
ultimate issue of one was contemplated, it is also well settled that, if there 
be a provision or an agreement that the policy shall not be in force until 
actual delivery to the insured, the contract is not consummated nor the 
company bound in the absence of such delivery.” 1 Joyce on Insurance, 
§ 98; Bowen v. Prudential Ins. Co., 178 Mich. 63 144 N. W. 543, 51 L. R. 
A. (N. S.) 587. 

In the instant case there is no provision in the written contract that 
the policy shall not be in force until delivered. On the contrary, plain- 
tiff testifies to an oral agreement with the general agent that delivery would 
not be necessary for his protection. 

We think the language of Connecticut General Life Insurance Co. v. 
Mullen, 197 Fed. 299, 118 C. C. A. 345, 43 L. R. A. (N. S.) 725, is appli- 
cable to this case: 

“The approval of the risk and the executing of the policy and the mail- 
ing of it by the company to its agents constituted a contract between the 
parties which was binding from the date of said approval and mailing, un- 
less applicant, at the time of such acceptance, was in a poorer state of 
health than when he made his application. Being in the same state of 
health as when he applied for the insurance, he was insured, regardless of 
the fact that the policy was not actually delivered to him, or that he 
did not execute a formal undertaking to pay the premium.” 


[4] As formal delivery was not essential to a completed contract, the 
fact that the defendant directed its agent not to deliver the renewal certifi- 
cate unless plaintiff was in good health has no bearing on the question 
which we are discussing. Though it is conceded that plaintiff was in good 
health up to the time of the accident, it was no part of the contract that 
he must be in good health at the time of the delivery of the renewal. In 
this and in other important particulars the case is distinguished in its facts 
from Bowen v. Prudential Insurance Company, supra, cited and relied 
on by counsel for the defendant. 

The undisputed evidence shows that there was a completed contract of 
insurance between these parties at the time of the accident. As the amount 
of damages is not in dispute, the circuit judge should have directed a ver- 
dict for the plaintiff for the reasons above stated. The verdict was for the 
plaintiff. Under the law and the evidence he was entitled to it. 

It is unnecessary to discuss any of the other questions presented by 
the record. 

The judgment is affirmed, with costs to plaintiff. 
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BETTEYS v. ETNA LIFE INS. CO. (No. 27, Jan Term.) 
(Supreme Court of Michigan. April 27, 1923.) 
193 Northwestern Reporter, 197. 


1. INSURANCE—LETTERS FROM INSURANCE COMPANY AND 
AGENTS ADMISSIBLE TO ESTABLISH WAIVER OF PROVI- 
SION CONCERNING PROOF OF DEATH. 


Letters written by a defendant insurance company and its agents are 
admissible along with other testimony to establish a waiver of strict com- 
pliance with the terms of the policy relative to notice and proof of death 
and cause thereof. 

(For other cases, see Insurance, Dec. Dig. § 664.) 


2. INSURANCE—DENIAL OF LIABILITY TO PAY DEATH BENE- 
FIT HELD TO EXCUSE CLAIMANT FROM MAKING PROOF 
OF DEATH, 

Where an insurance company, after learning of the death of one in- 
sured against accidental death, presurnably due to the bite of an insect, has 
forwarded blanks on which to make proof of death, and thereafter recalls 
them and gives notice that it denies liability for the death benefit, but would 
recognize a claim for weekly compensation if proof was properly made, 
held, that such denial of liability to pay the death benefit excused the de- 
ceased’s widow from making proof of death. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 


3. INSURANCE—PLAINTIFF HELD BARRED BY DELAY, TO SUE 
FOR DEATH OF INSURED UNTIL AFTER TIME LIMITED. 


Where an insurance company, after learning of the death of one in- 
sured against disability or death from accidental means, has formally de- 
nied liability for the death benefits, but offered to recognize a claim for 
weekly indemnity for disability if proper proof was made, held, that it was 
thereafter estopped from invoking a provision in the contract limiting the 
time within which to bring suit so far as the weekly indemnity was con- 
cerned, but not as to the death benefits, and that, where no action was 
brought to recover the death benefit until after the lapse of the time lim- 
ited in the contract, no recovery could be had. 

(For other cases, see Insurance, Dec. Dig. § 623[1].) 

4. INSURANCE—FACTS HELD NOT TO CONSTITUTE WAIVER 
OF PROVISION LIMITING TIME WITHIN WHICH ACTION 
MAY BE BROUGHT ON POLICY. 

The fact that after denial of liability to pay a death benefit by an in- 
surance company claimant sought proofs to convince the insurer of its 
liability, and was encouraged in so doing by an agent of the insurer, does 
not work a waiver or estop defendant from asserting a provision of the 
contract limiting the time within which an action thereon may be brought. 

(For other cases, see Insurance, Dec. Dig. § 623[1].) 

Error to Circuit Court, Houghton County; Patrick H. O’Brien, Judge. 

Action by Hannah M. Betteys against the 4£tna Life Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. Reversed, and 
new trial granted. 

Argued before Wiest, C. J., and Fellows, McDonald, Clark, Bird, 
Sharpe, Moore, and Steere, JJ. 


John D. Kerr, of Calumet, for appellant. 
C. Walter Healy, of Detroit, for appellee. 


Wiest, C. J. Dr, William H. Betteys held an accident ‘policy issued 
by defendant company on September 17, 1910, indemnifying him “against 


es 
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disability or death resulting directly and independently of all other causes 
from bodily injuries effected solely through external, violent, and accidental 
means,” and renewed from year to year, with his wife designated therein as 
beneficiary in case of his death. Dr, Betteys died January 24, 1918, it is 
claimed, from an injury to the back of his left hand occasioned, in December, 
1917, by the slipping of a wrench, resulting in an infection causing acute 
dilatation of the heart. 

This suit was brought by the beneficiary to recover the death benefit 
and also the weekly indemnity for disability. 
also the weekly indemnity for disability. 

Defendant, under plea of the general issue, gave notice denying the 
alleged cause of death; set up failure of proof of disability and of cause 
of death; averred that suit was not brought in season and the claim made 
was invalid by failure to comply with stated provisions of the policy. 

At the trial plaintiff claimed a waiver by defendant of proof of death 
and cause thereof, and that defendant was estopped from raising the ques- 
tion of limitation of time in which to bring suit. Plaintiff had verdict, and 
the case is here by writ of error, and the assignments of error present 
numerous rulings. at the trial and defendant’s motions for judgment not- 
withstanding the verdict and for a new trial. 


[1, 2] Letters from defendant and its agents were introduced, over ob- 
jections, to show waiver of strict compliance with the terms of the policy 
relative to notice and cause of death. It is claimed that such letters did 
not show a waiver under the terms of the policy, for the time set out in 
the policy “is an essence of the agreement of all parties in interest,” and 
defendant’s agents had no power to waive its terms. The letters have 
been examined and were admissible, along with the testimony, upon the 
question of waiver of proof of death and cause thereof within the 60- 
day period fixed by the policy. This matter, however, is not of much 
importance, for defendant’s denial of liability to pay the death benefit ex- 
cused plaintiff from making proof of death and cause thereof. 

Defendant had notice from Dr. Betteys that he had received an in- 
jury to his hand, presumably due to the bite of an insect, causing an in- 
fection, About a week after the death of Dr. Betteys, Mr. Corbett, an 
attorney living at Oxford, notified the defendant of his death, and blanks 
upon which to make proofs were sent to Mr. Corbett on February 8, 1918. 
On February 9 defendant wired Mr. Corbett “to hold up death proofs,” 
and later requested and obtained return of the blanks. This recall of the 
death proof blanks was occasioned by a telegram received by defendant from 
its district manager at Detroit, stating: 

“Dr. Betteys died of acute valvular insufficiency of heart.” 


In June, 1918, plaintiff was notified that defendant denied liability be- 
cause Dr. Betteys died of disease, but would recognize a claim for weekly 
indemnity for disability of the doctor, if such disability was occasioned by 
an accident, and proof thereof was promptly made. No proof of any kind 
was made until July, 1919, when plaintiff sent to defendant proof of death 
and cause thereof. Such proof, when received by defendant was at once 
rejected and returned. 

[3] The policy provided: 

“No legal proceedings for recovery hereunder shall be brought within 
ninety days after receipt of proof at the office of the company in Hartford, 
Conn., nor after one year from the date provided herein for the filing of 
proofs.” 

Plaintiff claims that defendant is estopped from invoking the contract 
provision limiting the time in which to bring suit to 14 months after death 
of the insured. We think she is right, so far as the weekly indemnity 
from time of the accident to time of death is concerned, and wrong as 
to the death benefit. 

The defendant waived administration of Dr, Betteys’ estate and recog- 
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nized the right of plaintiff, without administration, to claim the weekly 
indemnity under the policy, if disability was occasioned by an accident. 

We have examined the record and find that, instead of giving plaintiff 
to understand the death claim was open to proof, there was denial by de- 
fendant of liability. This is apparent from the recall of the death proof 
blanks, the offer to receive proof relating solely to weekly indemnity for 
disability, the notification, in June, 1918, that defendant was not liable be- 
cause the doctor died of disease, and the same notification in August, 1918, 
to plaintiff's attorneys. Plaintiff could and should have brought suit upon 
the policy within the period fixed in the contract of insurance. After the 
denial of liability, in the letter of June 18, 1918, plaintiff had nearly eight 
months in which to bring suit, but let the time run by, and in July, 1919, 
did the unnecessary thing of making proof of death and cause thereof, and 
then waited until months later before she brought this suit. Plaintiff slept 
upon her right to bring suit, after defendant recalled the death loss blanks 
and denied liability, and she was not lulled to sleep by any act of defend- 
ant. 

[4] It is true she sought proofs to convince defendant of its liability 
and was encouraged by an agent or defendant in doing so, but this neither 
waived the time in which to bring suit nor did it estop defendant from 
standing upon its denial of liability and from invoking the time limitation. 
Dahrooge v. Rochester German Ins. Co., 177 Mich. 442, 143 N. W. 608, 48 L. 
R. A. (N. S.) 906. 

Waiver of time in which to make proof of death and cause thereof, 
and the attitude of the company in denying liability and thereby excusing the 
making of such proof, must not be confused with the time limitation for 
bringing suit, for the waiver of one condition did not necessarily involve 
the waiver of the other. 

This court held in Law v. New England Mut. Accident Ass’n. 94 
Mich. 266, 53 N. W. 1104, quoting from the syllabus: 

“Where an accident insurance policy provides that no suit shall be 
brought, or arbitration required, to recover any sum, unless commenced 
within one year after the injury, and more than five months elapse, after 
the assured is fully advised that the company refuses to pay or arbitrate 
the claim, before the expiration of the year, a suit thereafter brought is 
barred by the provision cited, unless it has been waived by the company. 
, McIntyre v. Insurance Co., 52 Mich. 189; Gould v. Insurance 
Co., 90 Mich. 302; Voorheis v. Society, 91 Mich. 469; Steele v. Insurance 
Co., 93 Mich. 81” 

See also, Lentz v. Teutonia Fire Ins. Co., 96 Mich. 445, 55 N. W. 
993; Shackett v. People’s Mut. Benefit Soc., 107 Mich. 65, 64 N. W. 875; 
Dahrooge v. Rochester German Ins. Co., supra; and 3 A. L. R. 233, where 
cases on the subject are listed. 

We find no occasion to pass upon the many assignments of error, for 
the case, so far as the death benefit is concerned, must be decided ad- 
versely to plaintiff, because suit was not brought within the time stipulated 
in the contract. 

Upon this record the defendant was entitled to a directed verdict in its 
favor as to the claim of the plaintiff as beneficiary. The claim of plaintiff 
for the weekly indemnity for disability of the doctor constitutes a proper 
subject for a new trial. 

The judgment is reversed, and a new trial granted, with costs to de- 
fendant. 
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BUSINESS MEN’S ASSUR. CO. OF AMERICA v. MARRINER. 
(No. 181.) 
(Supreme Court of Michigan. June 4, 1923.) 
193 Northwestern Reporter, 907. 

1. INSURANCE — REPRESENTATIONS IN APPLICATION NOT 
TO BE CONSTRUED AS WARRANTIES UNLESS ANY OTHER 
CONSTRUCTION PRECLUDED. 

A representation by assured in his application for insurance is not to be 
construed as a warranty, unless the language of the policy is so clear as to 
preclude any other construction. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

2. INSURANCE—POLICY CONTROLS AS TO CONFLICT IN AGE 
LIMIT BETWEEN APPLICATION AND POLICY. 

Where there was a conflict in the statement of age limit between the ap- 
plication for insurance and the policy, the policy controls. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

3. INSURANCE — UNDER CONTRACT OF INSURANCE, MISREP- 
RESENTATIONS AS TO AGE OF INSURED HELD NOT TO 
AVOID RECOVERY. 

Where an application for insurance gave insured’s age as 57 and the 
by-laws of the company as well as the laws of the state of its incorporation 
prohibited insurance of the kind issued if insured was more than 70 years of 
age, and it appeared that the policy stated the age limit as between 18 and 
70 years, a judgment against insurer was proper, notwithstanding a claim 
that insured had misrepresented his age, in view of Pub. Acts 1917, No. 256, 
pt. 3, c. 2, subd. 4, § 17. 

(For other cases, see Insurance, Dec. Dig. § 290.) 

Appeal from Circuit Court, Menominee County, in Chancery; Richard 
C. Flannigan, Judge. 

Suit by the Business Men’s Assurance Company of America against 
Minnie A. Marriner to restrain the prosecution of an action at law. Decree 
for defendant, and plaintiff appeals. Affirmed. 

Argued before Wiest, C. J., and Fellows, McDonald, Clark, Bird, 
Sharpe, Moore, and Steere, JJ. 

Sawyer & Sawyer, of Menominee (Solon T. Gilmore, of Kansas City, 
Mo., of counsel), for appellant. 

John J. O'Hara, of Menominee (Martineau & Martineau, of Marinette, 
of counsel), for appellee. 

STEERE, J. Plaintiff is an assessment accident insurance company in- 
corporated under the laws of Missouri, and authorized to do business in 
this state. 

On September 18, 1918, it issued to Robert G. Marriner of Menominee, 
Mich., one of its accident policies known as ‘Form C,” providing indemnity 
of from $3,0C0 to $6,000 for death caused by accident and health indemnity 
from $6 to $15 per week. For this he made the required first payment of 
$8, inc'uding membership fee. On November 21, 1918, he came to his 
death from traumatic pneumonia shortly following a serious accident. 

Defendant as beneficiary named in the policy made proof of loss 
and anplication for the indemnity provided in the policy, which plaintiff 
after investigation declined to pay on the ground that in his application for 
the policy her decedent falsely stated his age. She thereupon brought an 
action at law in the circuit court of Menominee county, to recover upon the 
policy the indemnity specified. 

Plaintiff «hen filed this bill in chancery to restrain her. action at law, 
alleging as grounds therefore that in his application for insurance deceased 
intentionally understated h‘s age as 57 years, when he was in fact over 60, 
which exceeded the age limit for that form of policy, and thereby obtained a 
policy which plaintiff would not have issued if tru‘hfully advised of his 
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age, and could not have legal:y done so rnder both the by-laws of the 
company and the laws of Missouri which prohibit the issuance of such 
policies to persons past 60 years of age; that he so misrepresented his age 
with intent to and did deceive plain.iff in that particular, and the misrep- 
resentation materially affected the extent of the risk and plaintiff’s action in 
accepting it. 

Defendant answered in denial and, claiming the benefit of a cross-bill, 
asked a decree in her favor for the amount of the policy. . 

On the hearing an advisory jury was called at defendant’s request to 
pass upon the questions of fact involved, At conc’usion of the. testimony 
plaint’ff’s covnsel moved for a directed verdict on the ground that the 
undispu‘ed evidence showed the insured was more than 60 years of age 
when he made his applicaton, and plaintiff relied upon such misrepresentation 
in issuing the policy. 

This motion was denied, and the case submitted to the jury to answer 
four questions propounded to them by the court. In instructing the jury 
the court advised them that the proceeding was a chancery case in which 
their services were merely advisory, and they were not called upon to re- 
turn a general verdict, but “to answer certain questions yes or no,” ex- 
plained to them the nature of the controversy, saying, ‘‘and so the issue now 
is made whether or not the doctor was over the age of 60 years when he 
wrote out and signed the application for insurance,” and submitted to them 
the following questions : 

(1) “At his birthday nearest to September 6, 1918, was Robert G. 
Marriner over 60 years old?” 

(2) “Did he knowingly misrepresent his age, in the application for 
insurance ?” 

(3) “If he knowingly misrepresented his age, did he do so with intent 
to deceive the insurance company regarding his age?” 

(4) “Did the misrepresentation of his age materially affect the accept- 
ance of the risk by the insurance company ?” 

Of the first question the court said: ‘If you answer No. 1, ‘No,’ you 
you need not answer either of the following questions.” The jury an- 
swered the first question, “No,” and returned the others unanswered. 

Having received the jury’s advisory verdict, the court heard argument 
of counsel and took the case under advisement. Subsequently an opinion 
was rendered and decree entered dismissing plaintiff's bill and granting to 
defendant on her cross-bill a decretal judgment for the amount, with inter- 
est, of death loss provided for in the policy. 

Deceased was a practicing physician located in Menominee, Mich. A 
patient of his who had sustained an injury was receiving benefits under a 
policy of plaintiff's, and had received a blank application with some papers 
sent him by plaintiff in that connection. Stating he had no insurance of 
that kind and thought he would make an application, deceased obtained 
the blank from his patient, sat down at his desk and filled it out, signed and 
mailed it to plaintiff's address at Kansas City, Mo., with a remittance of 
$8, being amount required to cover membership fee and first quarterly 
assessment under Form C of the company’s policies, which, according to 
advertising matter with explanations printed on, the back of the applica- 
tion, provided for at least $3,000 payment in cases of accidental death and 
from $6 to $15 per week health indemnity, parenthetically giving “(Age 
limit 18 to 60 years).” This printed matter on the back of the application 
told also of two other forms of policies with larger benefits and higher 
dues and age limit between 21 and 55 years. Amongst the 30 questions 
asked in the printed form were the applicant’s age, weight, height and date 
of birth. Deceased gave his age as “57” and date of birth “Dec, 5, 1860. 

No witness was produced who knew Dr. Marriner in his childhood or 
had personal knowledge of his age. One witness knew him when he was 
married to his first wife, Ida I, Hubley, who came from Illinois, and was 
told of their marriage by deceased. A certified copy of a marriage license 
and certificate of marriage with other credentials filed with the clerk of 
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Du Page county, Ill, showed that deceased, Robert G. Marriner, was 
licensed to marry and legally married to Ida I. Hubley at Naperville in 
that county on April 8, 1880; that he then gave his age at next birthday as 
26 years, his occupation a physician, and birth place London, England. 
Defendant, who was his second wife, testified.that neither she nor he 
knew his age; that he had no record or papers on the subject, and, as she 
learned from him, he grew up in this country as an orphan, having come 
to Chicago when a small boy with his parents, who died shortly after 
arriving there. 

Plaintiff also produced in evidence three duly verified applications of 
deceased over his proven signature. In an application for insurance in the 
Bankers’ Life Insurance Company of Iowa, made July 28, 1905, he gave 
the date of his birth as December 5, 1857, and his age at nearest birthday 
48. In an application for insurance in the Knights of Maccabees dated 
December 20, 1908, he stated his date of birth was December 20, 1857, and 
age at next birthday 45, and in an application for transfer in that order 
from class 1 to class 2, dated December 1, 1911, gave his date of birth as 
December 5, 1857 and age at last birthday 53. 

In his opinion the trial court expressed the view that the verdict of 
the jury was against the weight of evidence, but not so overwhelmingly 
as to demand its vacation in a suit at law, and upon the question more 
broadly viewed said in part: 

“The policy the plaintiff issued and delivered to Marriner stated: “The 
insurance under this policy shall not cover any person under the age of 
eighteen years nor over the age of seventy years.’ 

“This clause was placed in the policy, because an age limitation clause 1s 
required by C. L. § 9371, subd. 20. In requiring the insertion of an age limit 
clause the purpose of the Legislature is self-evident. 

“The premium rates of the company were not graded according to the 
age of the applicant. That Mlarriner was under 70 was not controverted. 
Whatever the fact may be respecting his true age, it was not shown he 
knew his age positively; or that he knowingly and with intent to deceive, 
misrepresented his age; or that his age contributed in any way to the acci- 
dent or to his death. He was given to understand, upon reading the age 
limitation clause of his policy, that, provided he was under seventy, his age 
was immaterial. 

“It being conceded he was well under 70, the question of his age is 
unimportant in the view of the case the court has taken. Regarding his 
age there was no positive evidence either way. For any claim he knew 
his age exactly, there is no foundation. . . . If Marriner misled the 
plaintiff by stating his age as 57, the plaintiff misled Marriner by stating 
in its policy the insurance covered him if he was under seventy. If the 
plaintiff was correctly informed it would not have issued the policy. If the 
decedent was correctly informed he would, it is fair to presume, have pro- 
cured other insurance.” 

Just how carefully Marriner consulted the rather elaborate literature 
on the back of the application he filled out, and whether he noticed the 
parenthetical age limit in question, just what his age actually was, and 
whether he falsely stated it with intent to deceive, are questions determin- 
able, if at all, by inference. Counsel for plaintiff contend the undisputed 
circumstantial evidence conclusively establishes their contention upon those 
issue s, and earnestly protest against the following conclusions of the trial 
court in the realm of facts: 

“There was nothing in the application blank, face or back, or in any 
of the literature of the company shown ta have reached his observation, 
to indicate to Marriner the company was not authorized to, or would not 
insure against accident persons over 60 years old.” 

The testimony is convincing that Marriner consulted the back of the 
application to select the form of insurance he took and ascertain the proper 
amount to remit with his application, and the fact that in his statement of 
age the span of his years shrunk in proportion to those given in previous 
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applications fairly gives room for the inference that he took note of the 
age limitation; but with his different statements as to his age and other 
circumstances shown, that fact, we think, falls within the field of debatable 
inference, rather than a conclusive presumption. But conceding the testi- 
mony preponderates to the effect that he was then somewhat over 60 years 
of age, it is not in itself controlling on the legal questions involved, 

Act 256, Pub. Acts 1917, revising, consolidating, and classifying the 
insurance laws of this state, was in force when ‘this policy was issued. 
Part 3 relates to life and casualty insurance, and subdivision 4 of chapter 2 
of part 3 deals with health and accident policies. It requires the use of a 
standard form, to be filed with and approved by the state commissioner of 
insurance, and specifies in detail what the Michigan standard form must 
and must not provide, 

‘ Under the situation shown here, the statement made by the insured as 
to his age may be considered in the light of a representation rather than a 
warranty. Section 17 of subdivision 4 provides: 

“The falsity of any statement in the application for any policy covered 
by this chapter shall not bar the right to recovery thereunder unless such 
false statement was nade with actual intent to deceive or unless it materially 
affected either the acceptance of the risk or the hazard assumed by the 
insurer.” 

This puts upon plaintiff not only the burden of proving the falsity 
of the statement, but intent to deceive, or other specified material results 
injurious to the insurer. This policy is in regular Michigan standard form 
prescribed for accident insurance. Amongst other things the act requires 
that such policies shall contain an optional standard provision relative to 
age limits in the following form: 

“20. The insurance under this policy shall not cover any person under 
the age of years nor over the age of years. Any premium paid 
to the insurer for any period not covered by this policy will be returned 
upon request.” 

That form appears in the policy, and plaintiff exercised its option by 
making the age limit not less than 18 or over 70 years. In conformity with 
section 14, subd. 4, the policy also provides: 

“1, This policy includes the indorsements and attached papers, if any, 
and contains the entire contract of insurance, except as it may be modified 
by the insurer's classification of risks and premium rates in the event that 
the insured is injured or contracts sickness after having changed his occu- 
pation to one classified by the insurer as more hazardous than that stated 
in the policy’—with other exceptions foreign to this controversy, having 
no reference to age. 

“4. No provision of the charter, constitution, or by-laws of the com- 
pany, not included herein, shall avoid the policy or be used in any defense 
of any claim arising hereunder.” 

As the statute directs, plaintiff attached to the policy it issued to 
Marriner a photographic copy of his application. The policy with this 
attached “contains the entire contract of insurance.” No copy of the litera- 
ture on the back of the application which contained the parenthetical ‘“‘Age 
limit 18 to 60 years” is attached, and no provision of plaintiff's charter, 
constitution, or by-laws are included in the policy conflicting with the age 
limit of from 18 to 70 years which it inserted in the optional form. 

In this accident policy the charges and benefits are not affected by the 
age of the insured. The only age limit stated in it is between 18 and 70 
years. By its terms the policy and attached application of the insured con- 
tained the entire contract. It contained no provision of plaintiff's charter, 
constitution, or by-laws which would avoid the policy, and no such provi- 
sion not included in it could be used in any defense of any claim arising 
thereunder : 

[1] No direct word of warranty appears in the application made part 
of the contract, and the assured’s representation is not to be construed as a 
warranty unless the language of the policy is so clear as to preclude any 
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other construction. Spence v. Accident Ins. Co., 236 Ill. 444, 86 N. E. 104, 

9 L, R. A. Cs S-Se 
[2] Assuming that the matter on the back of the application is a part 

of it and proper to here consider as such, there is a conflict in the state- 

ment of age limit between the application and the policy in which case 
under a well-recognized rule of construction the latter controls. 

[3] Viewing the competent evidence in the light of the provisions of 
this policy with application attached, which constitutes the entire contract 
of insurance, we conclude for the reasons stated that the decision of the 
trial court should not be disturbed. 

The decree is therefore affirmed, with costs to defendant. 

«> 2 
TUPPER v. MASSACHUSETTS BONDING & INS. CO. (No. 23399.) 
(Supreme Court of Minnesota. June 8, 1923.) 
194 Northwestern Reporter, 9, 
(Syllabus by the Court.) 

1. INSURANCE—DEFINITION OF “CYCLONE” IN INSTRUCTION 
HELD CORRECT; EVIDENCE HELD SUFFICIENT TO JUSTI- 
FY FINDING THAT STORM KILLING INSURED WAS “CY- 
CLONE.” 

By the terms of a policy of accident insurance, double indemnity was 
to be paid if the death of the insured was caused by a cyclone. An action 
to recover such indemnity was brought. In the instructions to the jury, the 
court defined a cyclone as: “A violent storm, often of vast extent, char- 
acterized by high winds rotating about a calm center of low atmospheric 
pressure. Popularly, * * * any violent and destructive windstorm.” 
[he definition was correct, and the evidence justified the jury in finding that 
the storm in which the insured lost his life was a cyclone. 

(For other cases, see Insurance, Dec. Dig. §§ 515, 665[5].) 

(For other definitions, see Words and Phrases, .First and Second 
Series, Cyclone.) 

2. INSURANCE—DOUBT WITH RESPECT TO SENSE IN WHICH 
WORDS USED IN INDEMNITY CLAUSE SHOULD BE RE- 
SOLVED AGAINST INSURER. 

The words “cyclone or tornado,” as used in the policy, did not refer to 
storms of the same nature. A doubt with respect to the sense in which 
they were used should be resolved against the insurer, although the words 
occur in a provision for the payment of double indemnity. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from District Court, St. Louis County; C. R. Magney, Judge. 

Action by Julia Forschner Tupper against the Massachusetts Bonding 
& Insurance Company. Finding for plaintiff, and from an order denying 
its motion in the alternative for judgment or a new trial, defendant ap- 
peals. Affirmed. 

Baldwin, Baldwin, Holmes & Mayall, of Duluth, for appellant. 

Andrew Nelson and John Cedergren, both of Duluth, for respondent. 

Lees, C. John L. Forschner, an engineer on the Lake Steamer John 
Owen, lost his life when the steamer went down in Lake Superior in a 
violent storm on November 12, 1919. He carried a policy of accident in- 
surance issued by defendant on May 13, 1918, and made payable to his sis- 
ter, the plaintiff in this action. By its terms she was entitled to receive 
$2,000 if he sustained bodily injuries through accidental means which di- 
rectly and independently of all others causes resulted in his death, and 
double that amount if such injuries were caused by a cyclone or tornado 
and death resulted therefrom. Each consecutive year’s renewal of the pol- 
‘y, if the premium was annually paid in advance, increased the indemnity 

10 per cent. The premium for 1919 was paid in advance, and both par- 
concede that plaintiff was entitled to receive $2,200, but no more un- 
95——Vol. LXI. 
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less her brother lost his life in a cyclone, and, in that event, to double that 
amount unless defendant was released from liability by reason of the facts 
hereafter stated. 

On November 22, 1919, plaintiff wrote defendant’s manager, informing 
him that the steamer John Owen had gone down with all on board, and 
inquiring what steps she should take to comply with the requirements of 
the policy. In response, blank proofs of loss were mailed to her, and she 
filled them out and sent them to defendant. December 18, 1919, the super- 
intendent of defendant's claim department drew a draft on defendant for 
$2,200, payable to plaintiff, mailed it to her, and asked her, when she cashed 
it, to attach the policy. Printed on the back of the draft was a release of 
all claims plaintiff might have under the policy. She signed the release, 
delivered the draft and the policy to a bank, and was paid $2,200. May 23, 
1921, she wrote defendant, saying she had been told she should have been 
paid double indemnity, and asked what defendant was disposed to do. 
Some correspondence followed, defendant finally refusing to pay anything 
more. This action was then brought to recover $2,200 in addition to what 
had already been paid, on the theory that the insured lost his life in a 
cyclone or tornado. 

The answer was: (1) A denial that death was caused by a cyclone or 
tornado; and (2) an allegation that, by accepting the draft, signing the 
release, and surrendering the policy, plaintiff absolved defendant from any 
further liability. The reply to the second defense was that the release was 
executed by mistake in that neither party knew that the death of the in- 
sured was caused by a cyclone or tornado. The case was tried by a jury. 
Defendant introduced no evidence, and moved for a directed verdict. The 
motion was denied. The court instructed the jury to return a verdict in 
plaintiff’s favor for $2,200 if they found that the death of the insured was 
caused by a cyclone. Whether it was so caused was the only question 
submitted. The jury found for the plaintiff, and defendant* has appealed 
from an order denying its motion in the alternative for judgment or a new 
trial. 

[1] 1. In charging the jury, the court defined a cyclone as follows: 

“A cyclone is a violent storm, often of vast extent, characterized by 
high winds rotating about a calm center of low atmospheric pressure. This 
center moves onward, often with a velocity of as much as twenty or thirty 
niles an hour. Popularly, a cyclone is any violent and destructive wind- 
storm, and in the United States a tornado is often popularly called a cy- 
clone.” 

The storm of November 12, 1919, was described by the masters of 
four vessels in Lake Superior, one of whom saw the John Owen between 
2 and 3 o'clock in the afternoon of that day apparently running for shelter. 
The storm was then at its height, the velocity of the wind being variously 
estimated at 60, 75, and 80 miles an hour, and the height of the waves at 
20 or 30 feet. It was shown that the barometer began to fall rapidly at 
10 o’clock in the morning; that the wind suddenly shifted from the north- 
east to the west, became violent, and veered about from point to point of 
the compass, blowing generally from the west, and that at intervals there 
were heavy squalls of snow. 

Mr. Richardson, meteorologist in charge of the United States Weather 
Bureau office at Duluth for 23 years, produced his official records and 
charts showing weather conditions in the Lake Superior region, and testi- 
fied that at 7 a. m. on November 12, 1919, there was an area of low barom- 
etric pressure centered near Escanaba, Mich., and moving northeast to- 
wards Hudson Bay in advance of a high-pressure area. His opinion was 
that the storm was a cyclone. The nature and character of the storm had 
to be determined from a consideration of the evidence. The conclusion 
to be drawn was one of fact. The question was not one of construction of 
the policy, and hence it was properly submitted to the jury. ; 

[2, 3] It is urged that the words “a cyclone or tornado” as used in the 
double indemnity clause are interchangeable, and refer to storms of the 
same nature, and that, if it had not been intended to use them in a syno- 
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nymous sense, the word “tornado” would have been preceded by the in- 
definite article “a”. We think this unduly emphasizes the importance of a 
correct grammatical construction of the language of the policy. The gen- 
erally accepted meaning of the words “cyclone” and “tornado” is not the 
same. The words refer to windstorms which have different characteristics, 
just as the words “hail” and “snow” refer to different forms of congealed 
water falling from the clouds. The general rule is that the language of 
an insurance policy is to be given the usual and ordinary meaning it con- 
veys to the popular mind. Defendant contends that the storm was not a 
cyclone, if the popular understanding of the word is to determine its 
meaning. Possibly the word brings up a picture of a death-sowing, funnel- 
shaped cloud, rushing over a narrow strip of country, descending to the 
earth and uprooting trees, unroofing houses, and destroying life and prop- 
erty, and then ascending and passing away in the air. Maryland Cas. Co. 
v. Kinch, 147 Fed. 388, 77 C. C. A. 566, 8 L, R. A. (N. S.) 308. But that is 
a tornado, and not a cyclone, according to the definitions found in the dic- 
tionaries in common use from which the court's definition was taken. 
Moreover, if there is a doubt-as to the sense in which the word was used, 
the doubt must be resolved in plaintiff's favor (Dun. Dig. § 4659), and the 
fact that the ambiguity, if any, is found in a provision which doubles the 
insurer's liability in exceptional cases does not forbid the application of this 
elementary rule of construuction. Primrose v. Casualty Co., 232 Pa. 210, 
8i Atl. 212, 37 L. R. A. (N. S.) 618. We approve of the courts definition 
of a cyclone, and hold that the jury might properly find that the storm was 
a cyclone within the meaning of the policy , and that the death of the in- 
sured was caused thereby. 

[4] 2. Is plaintiff’s claim barred by the release she executed? If an 
ordinary storm had caused the death of the insured defendant paid all it 
owed. If, however, the storm was a cyclone, it should have paid twice as 
much as plaintiff received. Payment was made on the supposition that the 
full measure of liability was $2,200. We can only surmise what would 
have happened if plaintiff had claimed double indemnity, asserting that her 
brother lost his life in.a cyclone. The thought that there might be such a 
claim was not in the minds of the parties when the settlement was made. 
The claim now made was not then involved or in dispute. Nothing was 
involved except an undisputed liquidated demand for $2,200. The rule is 
well settled that a release is not supported by a sufficient consideration un- 
less something of value was received to which the creditor had no pre- 
vious right. Ness v. Minn. & Colo. Co., 87 Minn. 413, 92 N. W. 333; 
Demeules v. Jewel Tea Co., 103 Minn. 150, 114 N. W. 733, 14 L. R. A. 
(N. S.) 954, 123 Am. St. Rep. 315; Foster County State Bank v. Lam- 
mers, 117 Minn. 94, 134 N. W. 501; Edwards v. Svea Fire & Life Ins. Co., 
141 Minn. 285, 170 N. W. 206. It is equally well settled that the mere re- 
tention of money which the creditor was entitled to receive unconditionally 
does not constitute an accord and satisfaction. Duluth Cham of Com. v. 
Knowlton, 42 Minn. 229, 44 N. W. 2. These rules are generally applied 
in cases where there has been a voluntary release of part of a known 
liquidated claim for no other consideration than the payment of the remain- 
der of the claim. Whether a different rule should be applied where the 
claim is unliquidated may be an open question. It was said arguendo, in 
Marion v. Heimbach, 62 Minn. 214, 64 N. W. 386, that the rule was dif- 
ferent in such a case, but apparently that was not the view the court took 
in Demeules v. Jewel Tea Co., supra. See Whittaker Co. v. Standard Co., 
216 Mass. 204, 103 N. E. 695, 51 L. R. A. (N. S..) 315, Ann. Cas. 1915A, 
949: 1 R. C. L. 196. See, also Prudential Ins. Co. v. Cottingham, 103 Md. 
319, 63 Atl. 359: Weidner v. Standard, etc., Co., 130 Wis. 10, 110 N. W. 
246. In the case at bar the effect of the release, according to defendant’s 
contention, is to discharge a claim of which neither party had any knowl- 
edge. No intention to release it could be imputed to plaintiff, because she 
did not know of its existence, and conversely, defendant did not intend to 
exact a release of the present claim because it was equaliy ignorant of its 
existence. The facts bring the case within the rule expressed in Nygard 

> 
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v. Minneapolis St. Ry. Co., 147 Minn. 109, 179 N. W. 642. The amount 
paid was merely indemnity for loss of life by accidental drowning under 
no unusual circumstance. There was no compromise of a disputed claim, 
and no knowledge by either party of the facts which create the liability 
now asserted. ‘the undisputed facts are such that the release cannot be 
held to bar plaintiff's right to recover double indemnity under any view of 
the law which may properly be taken. 
Order affirmed. 


———__- 


COMMERCIAL ACC. INS. CO. v. WELLS, State Com’r or INSUPANCE. 
(No. 23424.) 
(Supreme Court of Minnesota. June 15, 1923.) 
194 Northwestern Reporter, 22. 
(Syllabus by the Court.) 

1. INSURANCE—CLAUSE IN ACCIDENT POLICY STIPULATING 
PAYMENT OF SUM EQUAL TO PREMIUMS PAID IN LIEU 
OF ALL OTHER BENEFITS HELD VOID. 

The general contractual provisions of an accident insurance policy, 
stipulating to pay specified amounts for particular designated accidental in- 
juries, is followed by the further provision that if the policy be kept in force 
for full five years, the company will pay for any such injury, “in 
lieu of all other benefits,” a sum equal to the premiums paid to maintan the 
policy in force. The total amount of such premiums may be less than the 
specific indemnities granted and for which the premiums were paid. 

It is held, that the provisions for a return of the premiums in lieu of 
the specific benefits will in instances operate as a direct limitation upon the 
amount specifically stipulated to be paid, and constitute a violation of G. 
S. 1913, § 3523. 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

2. INSURANCE — ORDER OF INSURANCE DEPARTMENT DI- 
RECTING DISCONTINUANCE OF ACCIDENT POLICIES 
CONTAINING LIMITATION ON AMOUNT SPECIFICALLY 
STIPULATED TO BE PAID HELD AUTHORIZED. 

An order of the state insurance department directing a discontinuance 
of writing policies containing that limitation’ eld within the authority 
granted by G. S. 1913, § 3522. 

(For other cases, see Insurance, Dec. Dig. § 10.) 

Appeal from District Court, Hennepin County; W. C. Leary, Judge: 

Action by the Commercial Accident Insurance Company against George 
W. Wells, Jr., as Commissioner of Insurance, to restrain defendant from the 
execution of an order directing plaintiff to discontinue the issuance of certain 
forms of accident insurance policies. From an order denying a temporary 
injunction, plaintiff appeals. Affirmed. 

LeRoy Bowen, of Minneapolis, for appellant. 

C. L. Hilton, Atty. Gen., and G. A. Youngquist, Asst. Atty. Gen., for 
respondent. 

Brown, C. J. The facts in this case are not in dispute. Plaintiff is an 
accident insurance company, issuing and selling accident indemnity poli- 
cies in this state and elsewhere. The company on June 1, 1922, submitted a 
form of policy to the state insurance department, of which defendant is com- 
missioner, for approval or disapproval, as required by G. S. 1913, § 3522, 
together with a schedule of premium rates and benefits for various risks 
included in a classification previously filed with the commissioner. There- 
after, on October 15, 1922, the commissioner, acting on the authority con- 
ferred by G. S. 1913 § 3522, duly made an order in and by which plaintiff 
was directed to discontinue the issuance of policies in the form submitted, 
for the reason that part V thereof was in violation of law and not in con- 
formity with the legislative policy of the state in the regulation and con- 
trol of such contracts; to the end that they be clear, unambiguous, and 
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specific in all respects. Thereupon the company brought this action to re- 
strain and enjoin the enforcement of the order. An application for a tem- 
porary injunction pending the suit was denied, and the company appealed. 

The policy in its general contractual provisions conforms to the re- 
quirements of our regulatory statutes on the subject, obligating the com- 
pany, in consideration of the premiums paid by the insured, and the per- 
formance of the stipulations therein imposed upon him, to indemnify the 
insured in the amounts stated for the accidental injuries therein scheduled. 
The policy may be in any definite amount, and specific amounts are stated 
for death by accidental means, for the loss of eyes, of hands or feet, and 
for monthly indemnity, for permanent or partial disability. In short, the 
policy is full and specific in all respects, except as presently to be stated, 
clearly defining the obligations assumed by the company and the rights 
granted the insured; all being included in those portions of the policy des- 
ignated as parts I, II, III, and IV. It continues in force and effect for the 
definite period therein stated “and such further periods as the premiums paid 
will mainta'n the same in force.” 

The controversy here before the court, the foundation of the order of 
the insurance department of which complaint is made, centers around the 
provisions of part V of the policy, in the following language: 

“If this policy be maintained in continuous force for five full years, 
and the premiums paid on or before the day they become due, the com- 
pany will pay in lieu of all other benefits a sum equal to all premiums paid 
hereon for one day or more disability, less the amount of prior claims paid 
for disability under this policy. 

“If any default in the payment of any premium or payment required 
on this policy be made, then the amount payable for disability under part 
V shall not exceed an amount equal to one year’s premium.” 

[1] The burden to sustain the order of the insurance department con- 
demning this part of the policy as unauthorized, and a violation of the re- 
quirements of our standard form of insurance contracts rests with the de- 
fendant. In that behalf and in support of the order it is contended that 
the provisions of part V are improperly made a part of the policy for the 
reasons: (1) That in legal effect they change the contract into one of en- 
dowment insurance, a class of insurance which the company is not author- 
ized to write; and (2) that they operate as a limitation upon the amount 
of indemnity to a sum less than that expressly stipulated for and for which 
the premiums are paid, and prohibited by G. S. 1913. § 3523. 

No question arises in respect to the authority of the insurance depart- 
ment in the premises, and we have only to inquire whether the power 
granted by the statute was here exceeded. The question is answered in the 
negative. Although the provisions of the policy here involved border close- 
ly on endowment insurance. unauthorized by.this company without the 
necessary reserve fund, we find it unnecessary to decide the question or 
thereon predicate our decision sustaining the order of the trial court in re- 
fusing to restrain the insurance department from giving force and effect 
to the suspension order. lor we are clear that the effect of the challenged 
provisicns is a direct limitation upon the indemnity expressly granted by 
preceding policy stipulations, therefore a violation of the statute. Heim 
v. American Alliance Ins. Co., 147 Minn. 283, 180 N. W. 225, 1022: Bre- 
cher Furniture Co. v. Fireman's Ins. Co. (Minn.) 191 N. W. 912. The 
indemnity provided for by the general provisions of the policy are specific 
in amount, and in instances might substantially exceed the benefit found in 
a return of premium, as provided by part V, thus operating in reduction of 
the amount of the specific indemnity for which the premiums were paid. 
A situation of the kind in varving degrees may often arise in cases where 
a policy is kept in force for five years. This is not seriously controverted, 
bvt counsel for plaintiff seeks to avoid the situation thus created on the 
theory that the provisions of part V are ambiguous, and to be construed by 
the court as vesting in the policy holder an option to claim under part V 
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or the specific indemnity stipulations as seems most advantageous to him. 
Though quite ingeniously presented by counsel, we are unable to adopt that 
conclusion. The terms of part V are not in our opinion ambiguous, as that 
term is understood in the law, and the court is without authority to give 
the language there employed a scope, meaning, or a privilege to the policy 
holder, not embraced in its clear intent and meaning. White v. Standard 
Life Ins. Co., 95 Minn. 77, 103 N. W. 735, 884, 5 Ann. Cas. 83; Bader v. 
New Amsterdam Ins. Co., 102 Minn, 186, 112 N. W. 1065, 120 Am. St. Rep. 
613. The language of part V is simple and plain and to the effect that when 
the policy is kept in force for full five years the company “will pay in lieu 
of other benefits” a sum equal to the premiums paid in keeping the policy 
alive. The language cannot well be modified by judicial construction by 
reading into it an optional selection of benefits as the insured may prefer. 

[2] Our conclusion therefore is that the insurance department was 
within its jurisdiction in directing a discontinuance of the use of the policy 
with the provisions of part V incorporated therein, 

From this it does not necessarily follow that policies issued prior to the 
order of suspension became void or unenforceable. The contracts are valid, 
except as to the objectionable provisions, and under the rule of the Heim 
Case may be enforced, eliminating those provisions as in violation of the 
statute and void. 

Order affirmed. 


(a 
THORNE et at. v. TNA LIFE INS. CO. (No. 23315.) 
(Supreme Court of Minnesota. April 27, 1923.) 
193 Northwestern Reporter, 463. 
(Syllabus by the Court.) 

1. INSURANCE — EVIDENCE HELD TO SUSTAIN FINDING 
DEATH OF INSURED RESULT OF BODILY INJURIES 
THROUGH “EXTERNAL, VIOLENT, AND ACCIDENTAL 
MEANS.” 

The evidence set out in the opinion was sufficient to warrant the jury 
in finding that an attack of pneumonia, which caused the death of the in- 
sured, resulted from bodily injuries effected by “external, violent, and acci- 
dental means.” 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

(For other definitions, see Words and Phrases, First and Second Series, 
External, Violent, and Accidental Means.) 


2. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT 
INSURED IN ACCIDENT POLICY DID NOT ABANDON ONE 
OCCUPATION FOR ANOTHER, IN VIOLATION OF POLICY. 
It also showed that the insured did not abandon his regular occupation 

after he took out a policy of accident insurance, but was following two 

occupations when he was insured and continuously thereafter, one specified 
and the other not specified in the policy. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 


3. INSURANCE NO EFFECT GIVEN CLAUSE IN ACC!DENT 
POLICY REDUCING INDEMNITY, UNLESS PRINTED IN 
TYPE OF GREATER PROMINENCE THAN OTHER POR- 
TIONS. é 
The policy provided that there should be a reduced indemnity if the 

insured was injured while doing an act not pertaining to the occupation 

stated in the policy, but to one classified by the company as more hazard- 
ous. This provision was not printed in bold-face type and with greater 

prominence than other portions of the policy, as required by section 3523, 

Gen. St. 1913, and hence no effect can be given to it. The policy must be 

read as though it did not contain the provision at all. 
(For other cases, see Insurance, Dec. Dig. § 133[2].) 
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4, INSURANCE — LAW REGULATING FORM OF INSURANCE 
POLICY HELD NOT TO VALIDATE THOSE PARTS IN- 
SERTED WITHOUT AUTHORITY OF LAW. 

The purpose of section 3530, Gen. St. 1913, is to preserve the policy, 
but not to the extent of making valid those parts which are inserted therein 
without authority of law. 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

\ppeal from District Court, Dakota County; W. L. Converse, Judge. 

Action by Julia Thorne and another against the A£tna Life Insurance 
Company. Verdict for plaintiffs. From an order denying a motion in the 
alternative for a judgment or a new trial, defendant appeals. Affirmed. 

Moore, Oppenheimer, Peterson & Dickson, of St. Paul, for appellant. 

Albert Schaller and Kueffner & Marks, all of St. Paul, for respondents. 

Lees, C. Appeal from the denial of defendant’s motion in the alterna- 
tive for judgment or a new trial of an action brought on a ‘policy of acci- 
dent insurance made payable to plaintiffs in case of the death of the insur- 
ed, who was their brother. It was stipulated in the policy that plaintiffs were 
to receive $10,000 if the insured lost his life as the result of bodily injuries 
effected solely through external, violent, and accidental means. The insured 
died February 9, 1921. The cause of death was lobar pneumonia. The 
complaint alleged that he sustained accidental injuries on February 2, 1921, 
from which death resulted. This was denied in the answer. The issue was 
submitted to a jury and determined in plaintiff's favor. 

[1] 1. The insured lived with his sisters at Hastings, in this state. 
For some time prior to February 2, 1921, he was employed as an attendant 
at the State Asylum for the Insane at Hastings. His hours of work were 
from 10 p. m. to6 a.m. He was in the habit of walking from his home to 
the asylum in the evening and back in the morning. There was evidence 
tending to establish the following state of facts: On February Ist, at 
about 9:30 p. m., the insured left home to go to the asylum. He appeared 
to be in his usual state of health. Plaintiffs next saw him at about 8:30 
a. m. on February 2d. He was then unconscious and was lying on the 
porch at the door of his house. His clothing had been torn open and was 
soiled, and his collar had been torn off. There were bruises on his chest, a 
puncture in one of his elbows, and his watch and pocketbook were gone. 
He never regained a sufficient degree of consciousness to tell what hap- 
pened. A physician was called, who found him in a profound chill, his 
breathing and pulse very rapid, and his condition so serious that he was 
removed to a hospital, where he died seven days later. His physician was 
of the opinion that when he first saw him he was in the early stages of 
pneumonia, brought on by exposure following his bodily injuries. Other 
physicians expressed the opinion that pneumonia was caused by the in- 
juries followed by exposure and a condition of reduced vitality. 

The insured was on duty at the asylum until 6 a. m. on February 2d. 
When he left at that hour he was properly dressed and appeared to be in 
his usual state of health. He was seen by a neighbor on the street near his 
home a short time before his sisters found him. He was not walking in his 
usual manner. His head was down and his appearance indicated that some- 
thing was wrong. 

During his last night at the asylum, the insured told another attendant 
that he was not feeling well. A physician testiying for defendant gave it 
as his opinion that the injuries suffered by the insured were too slight to 
cause the attack of pneumonia, and that there had been a sudden and vio- 
lent onset of the disease before he was injured. Several theories are ad- 
vanced to account for the injuries, but we think it was not important that 
the jury should be able to determine how they were inflicted. It might 
fairly be inferred that they were violent and accidental, and were received 
at a time when the insured was not suffering from the disease which took 
his life. The vital question is: Were such injuries the direct cause of the 
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attack of pneumonia? We are of the opinion that the jury might find that 
they were. White v. Standard, etc., Ins. Co., 95 Minn. 77, 103 N. W. 735, 
884, 5 Ann. Cas. 83; Ludwig v. Preferred, etc., Ins. Co., 113 Minn. 510, 130 
N. W. 5; Ashelby v. Travelers’ Ins. Co., 131 Minn. 145, 154 N. W. 946; 
Frommelt v. Travelers’ Ins. Co., 150 Minn. 66, 184 N. W. 565. 

[2] 2. The policy stated that by occuation the insured was a news- 
paper reporter. A clause in the policy reads thus: 


“This policy includes the indorsements and attached papers, if any, and 
contains the entire contract of insurance, except as it ‘may be modified by 
the company’s classification of risks and premium rates in the event that 
the insured is injured after having changed his occupation to one classified 
by the company as more hazardous than that stated in the policy, or while 
he is doing any act or thing pertaining to any occupation so classified, ex- 
cept ordinary duties about his residence or while engaged in recreation, 
in which event the company will pay only such portion of the indemnities 
provided in the policy as the premium paid would have purchased at the 
rate, but within the limits so fixed by the company for such more hazardous 
occupation.” 


The same language is found in section 3 (B) 1, c. 156, G. L. 1913 (sec- 
tion 3524, G. S. 1913). The answer alleged that after the policy was is- 
sued the insured changed his occupation by becoming an employee of the 
state at the Insane Asylum; that, if he was injured, it was in the course 
of this employment, which was classified as an ordinary risk, with liability 
limited in case of death to $2,000. To establish this defense, defendant 
offered in evidence a copy of its book classifying risks, filed with the com- 
missioner of insurance November 23, 1919. Plaintiffs objected, and the 
book was excluded. The greater portion of the argument is directed to 
the point that there was prejudicial error in this ruling. The policy took 
effect November 18, 1918. The employment at the asylum began March 1, 
1918, and was continuous thereafter.. For a long time prior to March lst 
the insured had been a newspaper reporter at Hastings. He never gave up 
that occupation. After his night’s work at the asylum was over, he de- 
voted a portion of each day to gathering news for the Associated Press 
and for newspapers published in Dakota county and in St. Paul and Min- 
neapolis. There cannot be, nor is there, any dispute about these facts. . Evi- 
dently the answer was framed on the supposition that after taking out the 
policy the insured ceased to be a reporter, and that thereafter his sole oc- 
cupation was that of an attendant at the asylum; hut such was not the 
fact. Instead of changing his occupation, he engaged in an additional oc- 
cupation. After March 1, 1918, he followed both, the old one in the day- 
time and the new one at night. There never was an abandonment of one 
occupation for another, and it is not clear that the first provision of the 
above-quoted clause is applicable. The second provision more nearly fits 
the facts in the case. It it is conceded that the insured was injured while 
doing an act having no relation to newspaper reporting, it does not follow 
that the promised death benefit of $10,000 is cut down to $2,000. The in- 
sured was injured after he left the asylum and before he reached home. 
His duties at the asylum ended when he left to go home. Thereafter he was 
doing nothing which pertained to attendance on patients in the asylum. 
The situation was not different than it would have been if he had been go- 
ing home from a newspaper office. There are risks incident to attending 
patients in an insane asylum which might increase the likelihood of acci- 
dental injury, but in walking home the insured was exposed only to such 
risks as were common to all persons going about on the roads and streets 
in Hastings. Such risks did not grow out of his employment at the asylum 
or directly pertain to it, and hence it is extremely doubtful whether the 
situation is the same as though the injuries he sustained had been inflicted 
a him by a patient in the asylum. The reasoning of the court in Zantow 

. Old Line Accident Ins. Co., 104 Neb. 655, 178 N. W. 507, is persuasive, 
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and, if followed, it leads to the conclusion that the promised indemnity 
should not be reduced. It has been held that the character of the occupation 
to which the act pertains, and not the character of the act itself, determines 
the extent of liability. Ebeling v. Bankers’ Casualty Co., 61 Mont. 58, 201 
Pac. 284, 22 A. L. R. 777. Granting that this should be the test, we doubt 
whether it can be said that in walking home on a road or street the insured 
was doing an act which pertained peculiaraly to the occupation of a hos- 
pital attendant, as distinguished from a score of other occupations classi- 
fied as less hazardous. 


[3] Be this as it may, there is a more conclusive reason for holding 
that the stipulated indemnity should not be cut down, Subdivision 6, § 2, 
c. 156, G. L. 1913 (section 3523, G. S. 1913), reads thus: 

“No such policy shall be so issued or delivered * * * unless the 
exceptions of the policy be printed with the same prominence as the bene- 
fits to which they apply, provided, however, that any portion of such policy 
which purports, by reason of the circumstances under which a loss is in- 
curred, to reduce any indemnity promised therein to an amount less than 
that provided for the same loss occurring under ordinary circumstances, 
shall be printed in bold-face type and with greater prominenc than any 
other portion of the text of the policy.” 

It is conceded that no portion of the clause first quoted was so printed. 
A willful violation of the provisions of chapter 156 is made punishable 
by fine and the revocation of the insurer’s license to do business in this 
state. Section 13. c. 156, G. L. 1913 (section 3534, G. S .1913). If there 
was a violation in the failure to print the clause in bold-face type, the pro- 
visions thereof cannot be given effect. Chapter 156, G. S. 1913, constitutes 
a complete code regulating accident insurance. Aaberg v. Minn. Com’ 
Men's Ass’n, 143 Minn. 354, 173 N. W. 708. In enacting it, Minnesota, in 
common with other states, adopted the recommendations of the National 
Assocation of Insurance Commissioners respecting the form and substance 
of policies of health and accident insurance. See Williams v. Travelers’ 
Ins. Co., 168 Wis. 456, 169 N. W. 609, 959, called to our attention with 
other recent cases by counsel for defendant with commendable fairness, 
although they are opposed to the views expressed in their brief. It had 
been the practice of accident insurance companies, prior to the enactment 
of the statute, to insert in their policies so-called limited liability provisions, 
many of which had been before the court. 4 Cooley’s Briefs on Ins. p. 
3303; 7 Cooley, p. 1399 et seq. The statute does not deprive such compa- 
nies of the right to insert provisions in their policies which limit liability 
or reduce the amount of the promised indemnity. But, if they do so, at- 
tention must be called to the fact that under stated circumstances the prom- 
ised indemnity will be reduced, and this must be done by printing any pro- 
vision which has that effect in the manner prescribed by the statute. The 
claim here is that the indemnity is reduced because the injury was sus- 
tained while the insured was following an occupation classed as more haz- 
ardous than that stated in the policy, or while he was doing an act pertain- 
ing to the more hazardous occupation. But notice of the fact that there 
might be such a reduction was not given by printing the provision having 
that effect in bold-face type. 

In Tracey v. Standard, etc., Ins. Co., 119 Me, 131, 109 Atl. 490, 9 A. 
L. R. 521, speaking of a provision similar to subdivision 6, § 2, c. 156, the 
court said the purpose of the Legislature was to require any exception con- 
tained in the policy to be so conspicuously printed that it will attract the 
attention of the insured, so that he would at least be put upon inquiry as 
to what, under the exception, he is to do or not to do in order to preserve 
the integrity of his indemnity and prevent a diminution thereof, which is 
to him the sole object of his contract. And in Williams v. Travelers’ Ins. 
Co., supra, the court said that a policy containing a clause which has the 
effect of reducing the stipulated indemnity, but which is not printed as pre- 
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scribed by statute, is to be read as though the clause were not in the policy 
at all. We think this is sound doctrine, and that our statute should receive 
a similar construction, and accordingly hold that the clause in question 
cannot be given the effect claimed for it by defendant and that plaintiffs 
are entitled to recover the full amount of the insurance. 

[4] 3. Referring to section 9, c. 156, G. L. 1913 (section 3530, G. S. 
1913), defendant contends that, if it is held that the reduced liability pro- 
vision is of no effect, nevertheless the rights and obligations of the parties 
are governed by the act, which contains the identical language we have 
quoted from the policy, and hence the amounut which may be recovered 
must be cut down under the terms of the act itself. A similar contention 
was made in Hopkins v. Conn., etc., Ins. Co., 174 App. Div. 23, 160 N. Y. 
Supp. 247, but was not sustained; the court saying that the purpose of this 
provision of the statute is to preserve the policy, but not to the extent of 
making valid those parts which are inserted therein without authority of 
law. This was also the view of the court in Williams v. Travelers’ Ins. Co., 
supra, and it seems to us to be the only reasonable one, when we consider 
the evident intent of the Legislature in enacting the statute. 

Order affirmed. 

——__~—<- 
AMERICAN NAT. INS. CO. v. WATERS. (No. 23455.) 
(Supreme Court of Mississippi, Division A. June 25, 1923.) 
96 Southern Reporter, 739, 
(Syllabus by the Court.) 
INSURANCE—FAILURE TO GIVE NOTICE OF INJURY WITHIN 

TIME SPECIFIED DOES NOT FORFEIT RIGHTS, WHEN NOT 

SO PROVIDED. 

Though accident policy requires written notice of injury within 20 days 
after the accident, where it does not expressly or impliedly provide for for- 
feiture for failure to give notice within that time, and notice is given within 
a reasonabe time, no forfeiture results. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

Appeal from Circuit Court, Jones County; R. S. Hall, Judge. 

Action by Dr. C. S. Waters against the American National Insurance 
Company. From a judgment for plaintiff, defendant appeals. Affirmed. 

B. F. Carter, of Laurel, for appellant. 

F. B. Collins, of Laurel, for appellee. 

Howven, J. The appellee, Waters, obtained a judgment for $120 
against appellant, insurance company, on an accident policy insuring ap- 
pellee against accidents, from which judgment this appeal is taken. 

It appears the insured, Waters, slipped and fell, which resulted in a 
scrious injury, confining him to his bed for about 30 days. He notified the 
insurance company of his injury on a blank furnished with the policy for 
that purpose. This notice was given, however, about 35 days after the in- 
jury was received. One of the provisions of the policy, which, of course, 
was binding upon the insured, was that: 

“Written notice of injury * * * on which claim may be based 
must be given to the company within 20 days after the date of the acci- 
dent causing such injury.” 

The contention of the appellant insurance company is that the clause 
in the policy requiring that the insured give notice of the accident within 
20 days was violated by the insured, as it appears conclusively that he was 
not so disabled that it was not reasonably possible for him to give the no- 
tice during the time, and that, the provision being a condition precedent to 
the right of recovery, the failure to give the notice until 35 days after the 
accident invalidated the policy. 

The opposite contention of the appellee is that, while the clause requir- 
ing notice within 20 days may or may not be a condition precedent, yet the 
failure to give the notice within the time limit will not vitiate the policy, 
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since the policy does not expressly nor impliedly provide a forfeiture for a 

failure to give the notice within the time stipulated, and since notice was 

given in this case within a reasonable time after the injury and before suit 
was filed, there was no forfeiture of the rights of the insured under the 
terms of the policy; in other words, that the provision of the policy here 

dces not intend a forfeiture for failure to give the notice within the 20 

days, if notice be given, as it was, within a reasonable time after the acci- 

dent causing the injury, and before suit is filed. 

We think the contention of the appellee is the correct view, and is sup- 
ported by the greater weight of authority from the courts of other juris- 
dictions, and we adopt it as the sound and better view. 14 R. C. L. § 501, 
p. 1328. The judgment of the lower court is affirmed. 

Affirmed. 

~~ «= 
FIDELITY & CASAULTY CO. OF NEW YORK vy. CROSS. 
(No. 23080.) 
(Supreme Court of Mississippi, Division B. March 19, 1923.) 
95 Southern Reporter, 631. 
(Syllabus by the Court.) 

1. INSURANCE—EXAMINATIONS SHOWING APPLICANT PHYS- 
ICALLY SOUND HELD NOT WITHIN TERM “MEDICAL OR 
SURGICAL ATTENTION RECEIVED” IN APPLICATION. 

A question in an application for insurance which calls for a disclosure 
of the medical or surgical attention previously received by the applicant does 
not require an applicant to disclose the fact of previous medical examina- 
tions which showed that the applicant was in good health and physically 
sound at the time such examinations were made, as such examinations do 
not come within the meaning of the term “medical or surgical attention re- 
ceived” as used in the application. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

2. INSURANCE—INSURER CANNOT AVOID LIABILITY ON LIFE 
POLICY BECAUSE ANSWERS IN APPLICATION UNTRUE 
WHERE FULL DISCLOSURE MADE TO AGENT. 

Where an applicant for insurance fully disclosed to the agent of an 
insurance company the facts in regard to a prior illness suffered by him, 
and from which he had apparently fully recovered, and the agent advised 
him that the fact of such illness was not material, and the agent, with full 
knowledge of all the facts, took charge of the preparation of the applica- 
tion for insurance, and the applicant did not sign such application and had 
ro knowledge of the fact that it had been prepared until the policy was 
delivered, the insurance company cannot avoid liability on the policy on the 
ground that the application failed to disclose material information, although 
the insured accepted the policy with this unsigned application attached 
thereto as a part thereof ” 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

3. INSURANCE—INSURER CANNOT AVOID LIABILITY ON 
POLICY FOR FAILURE OF APPLICATION TO DISCLOSE MA- 
TERIAL INFORMATION BECAUSE OF OMISSION OF 
AGENT, AND APPLICANT ACTS IN GOOD FAITH. 

If an agent of an insurance company undertakes the preparation of 
an application for insurance in his company, and suggests or advises what 
facts are material to the risk, or what questions shall be answered, or what 
will be a sufficient answer, and, by mistake or omission, fails to record ma- 
terial facts within his knowledge, the company cannot avoid liability on 
the policy on the ground that the applicaticn failed to disclose material 
information, if the applicant has acted in good faith throughout and has 
fully disclosed the facts to the agent. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 
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Appeal from Chancery Court, Clay County; A. J. McIntyre, Chancel- 
or. 

Suit by Dr. Chaillos Cross against the Fidelity & Casualty Co. of New 
York. Krom a judgment for plaintiff, defendant appeals. Affirmed. 

Alexander & Alexander, of Jackson, for appellant. 

Paine & Paiie, of Aberdeen, for appellee. 

Cook, J. On October 14, 1920, Dr. Chaillos Cross instituted a suit in 
the circuit court of Clay county against the Fidelity & Casualty Company 
of New York seeking to recover on a permanent disability policy for cer- 
tain periods of disability then claimed by him. Service of summons was 
had on T. M. Henry, state insurance commissioner, and, the casualty com- 
pany having failed to enter its appearance, in due course, at the January, 
1921, term of the court, a default judgment was entered against the com- 
pany. After the adjournment of the term of court, notice of the default 
judgment was given to the insurance commissioner, and he then notified 
the casualty company of the judgment, and it then prosecuted an appeal to 
this court, seeking thereby to set aside this default judgment on the ground 
that the casualty company was a foreign corporation, and service of pro- 
cess was not had on it as provided for in section 920 of the Code of 1906. 
This contention of the casualty company did not prevail, and the judgment 
of the court below was affirmed, the opinion of this court being reported 
in 127 Miss. 31, 89 South. 780. 

Thereafter the casualty company filed a bill in the chancery court of 
Clay county, Miss., alleging that its failure to plead to or defend the suit 
in the circuit court was the result of an accident or mistake, that it had no 
notice of the suit whatever, and that it had a good defense to the suit, and 
prayed for a new trial. In this bill a temporary injunction was sought to 
prevent execution on the default judgment, and to prevent the insurance 
commissioner from taking steps to forfeit the casualty company’s right to 
do business in this state for failure to pay the judgment within the time 
required by law, and the chancellor granted this temporary injunction. 


While this suit was pending in the chancery court, on the 2d day of 
May, 1921, Dr. Cross filed another suit in the circuit court seeking to re- 
cover from the casualty company on the same policy for a period of about 
six months subsequent to the period covered by the first suit. On Novem- 
ber 28, 1921, he filed his third suit against the same defendant on the same 
policy seeking to recover for alleged disability for another subsequent 
period of time. Thereafter the casualty company filed a motion in the cir- 
cuit court to transfer these two last cases to the chancery court, and this 
motion was sustained. When these causes ceme on for trial in the chan- 
cery court, on motion of the casualty company, they were consolidated into 
one, and, after a trial on the merits, the lower court rendered its decree 
in favor of Dr. Cross for the sum of $8,132.58, representing the total de- 
mand in the three suits, and from this decree the casualty company prose- 
cuted this appeal. 

The facts as developed by the testimony in this record are substan- 
tially as follows: The appellee was a physician of about 35 years of age, 
who was well equipped educationally and by experience in medical and 
hospital work, and who had attained considerable reputation in public 
health work. For some years prior to June, 1920, he was engaged in 
public health work in the state of Mississippi, being the state director ot 
rural sanitation, and on the staff of the International Health Board, Rocke- 
feller Foundation. In January, 1918, while engaged in the same character 
of work at Laurel, Miss., he suffered an attack of pleurisy, which was ac- 
companied by effusion, and was confined to his bed for about 12 days. 
There is testimony to the effect that this attack of pleurisy was mild, and 
the chancellor so found, but there is also testimony to the effect that it was 
followed by a slight thickening of the lower left pleura. 

After recovering from this attack of pleurisy, appellee continued in 
the discharge of his duties, and was apparently in good health until Febru- 
ary, 1920, when he suffered an attack of influenza. Appellee testified that 
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the International Health Board required all the physicians employed by it 
to undergo periodical physical examinations, and in October, 1918, acting 
under the instructions of his superior in New York, he had a thorough 
examination made by Dr. George S. Bel, a specialist of New Orleans, La. 
Dr. Bel testified that he found no evidences whatever of tuberculosis, and 
that appellee was then perfectly sound and normal. 

During the year 1919 appellee located in the city of Tupelo, Miss., and 
thereafter, desiring to secure a health disability policy, he applied to C. R. 
Savery, an insurance agent, for a policy in the Aitna Insurance Company. 
This agent did not represent the A£tna at that time, and suggested to appel- 
lee that he could protect him by giving him a policy with the United States 
Fidelity & Guaranty Company until he could secure the agency for the 
A tna. At that time, November, 1919, appellee gave this agent, Savery, 
the information about his health and previous physical condition from 
which the agent prepared the application for this policy. Appellee testified, 
and it was not denied by the agent, Savery, that he disclosed fully all the 
facts in regard to his previous attack of pleurisy with effusion. Upon the 
application prepared by this agent, a policy was issued by the United States 
Fidelity & Guaranty Company, but this policy was never delivered, and ap- 
pellee never saw it. Later, about the middle of January, 1920, the agent, 
Savery, secured a policy in the AZtna Insurance Company, and this policy 
was delivered to appellee. 

During January, 1920, appellee was examined for life insurance by 
Dr. T. F. Elkin, of Tupelo, a witness for appellant, and this witness testi- 
fied that he found nothing which rendered him unsound as an insurance risk. 
Shortly thereafter, about the last of January, appellee suffered an attack 
of influenza which confined him to his room for about eight days. He re- 
covered from his illness, and his attending physician testified that it was a 
simple case of influenza and no ill effects followed therefrom. After he 
recovered from this attack of influenza, appellee called on the agent, 
Savery, to make a claim against the A‘tna Insurance Company for loss of 
time resulting from the influenza. Savery was fully advised in regard to 
this attack of influenza and endeavored to make the collection therefor 
from the A&tna Insurance Company, but, on account of some technical 
objection, that company declined to pay. The failure of the A£tna to pay 
this claim caused appellee to become dissatisfied with the policy, and, 
Savery having in the meantime secured the agency for the appellant, 
Fidelity & Casualty Company of New York, negotiations were begun to 
secure a policy with that company. 

Appellee testified that he told the agent, Savery, that he did not de- 
sire to drop the A£tna policy if his attack of influenza would affect his 
ability to secure a policy with appellant; that Savery told him he did not 
think it would make any difference, but he would consult appellee’s physi- 
cian about it. The agent, Savery, did consult appellee’s physician about 
this attack of influenza, and, without further conference with appellee, he 
undertook to prepare an application for a policy. The application prepared 
by him contained no reference to the attack of influenza from which ap- 
pellee had recently recovered, and it appears that in preparing it Savery 
copied the statements which appeared on the application previously used to 
secure a policy in the United States Fidelity & Guaranty Company; that 
portion of the application which is material here being as follows: 

“I am in sound condition mentally and physically, except as follows: 
No exceptions.” : 

“T have not been disabled nor have I received medical or surgical at- 
tention during the past seven years, except as follows: In January, 1918, 
for pleurisy (mild), lasting one week.” 

Appellee did not sign this application, never saw it before the policy 
was issued, and was not informed by the agent that it was necessary to 
make a written application. This unsigned application was made a part 
of the policy which was issued on March 1, 1920, and delivered by mail to 
appellee at Ocean Springs, Miss. 

During the month of April, 1920, acting under the directions of his 
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superior, appellee was again examined by a specialist in New Orleans, Dr. 
John B. Elliott. Dr. Elliott sent him to Dr. Adolph Henriques, an X-ray 
specialist, and they both testified that they found no evicences of tuber- 
culosis. 

On or about June 14, 1920, appellee was taken sick, and, his attending 
physician having some suspicions about the condition of his lungs, Dr. 
Herry Boswell, superintendent of the Mississippi State Tuberculosis Sani- 
torium, was called to examine him. Dr. Boswell made an examination on 
June 20, 1920, and pronounced him suffering from tuberculosis in both 
lungs. Thereafter he was under the treatment of and was examined by 
numerous physicians, some at the instance of appellant, others at the in- 
stance of appellee. The testimony of these doctors is conflicting. At least 
three who examined him in August, 1920, testified that he did not have 
tuberculosis at that time. Numbers of others testified that he was suffer- 
ing from a pronounced type of tuberculosis and was wholly incapacitated. 
This testimony covered the entire period from June, 1920, to the date of 
the trial. It is unnecessary to here set out the testimony of this vast ar- 
ray of experts. It is sufficient to say that the chancellor found from the 
evidence that appellee was suffering from tuberculosis and was entirely in- 
capacitated for the period of time covered by these suits, and the great 
weight of the evidence supports this finding of the chancellor. 

The policy sued on contained the following provision: 

“Article 17. This policy is issued in consideration of the premium 
charged therefor and of the statements made in the application, a copy of 
which is endorsed upon and is hereby made a part of this contract. The 
falsity of any statement in the application for this policy materially af- 
fecting either the acceptance of the risk or the hazard assumed thereun- 
der, or made with intent to deceive shall bar all right to recovery under this 
policy. No provision of the charter or by-laws of the Company not in- 
cluded herein shall void the policy or be used in evidence in any legal pro- 
ceeding hereunder.” 

[1] The first ground upon which appellant seeks a reversal of this 
case is a breach of warranty on the part of eppellee regarding his previous 
medical or surgical attention and his condition of health. 

The first statement in the application which is attacked by counsel for 
appellee is the characterization of the attack of pleurisy as mild. The 
chancellor expressly found as a fact that this statement in the application 
was not false, and, since there is ample testimony in the record to support 
the finding of the chancellor on this point, this contention is foreclosed by 
the decision of the chancellor. In the brief of counsel for appellant it is 
said, however, that if the question of the disclosure of the pleurisy attack 
be treated as aforeclosed, the application still failed to disclose the fact 
that appellee had undergone physical examinations, one made in 1918 by 
Dr. George S..Bel, and one in 1920 made by Dr. T. F. Elkin, and also failed 
to disclose the fact that he had suffered an attack of influenza in 1920. 

The question in this application which called for a disclosure of the 
medical or surgical attention which the applicant had received during the 
previous seven years did not require the applicant to list either of these 
examinations. The undisputed evidence shows that one of these examina- 
tions was a periodical routine examination which the appellee was required 
to undergo, and the other was an examineztion for life insurance, and, 
since the result of each of these examinations disclosed the fact that the 
appellee was in good health and physically sound, neither of them came 
within the meaning of the term “medical or surgical attention received 
as used in the application. 

[2] The chancellor found and the proof clearly shows that appellee 
fully disclosed to appellant’s agent the fact that he had recently suffered 
an attack of influenza. This agent consulted appellee’s physician and se- 
cured full information in regard to this illness and as to the nature of the 
recovery therefrom, and advised appellee that this attack of influenza 
would not affect his ability to secure this Fealth disability policy. With 
full knowledge of all the facts, and without informing appellee that it was 
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necessary for him to execute a written application, the agent took full 
charge of the preparation of the application. The appellee had no part in 
its preparation, was not called upon to answer any questions contained 
therein, did not sign it, and had no knowledge of the fact that it had been 
prepared, and no opportunity to examine it until the policy was delivered 
to him. Appellee denied that he saw or read the alleged application which 
was attached to the policy, but appellant contends that, by accepting the 
policy, he was chargeable with notice of the contents of this application. 
Conceding that this is true, still, in view of the fact that appellant issued 
this policy on an unsigned application, and that the applicant was led by 
the agent of appellant to believe that the omitted information was not 
material, the appellant cannot defend on the ground that the application 
failed to disclose material information called for thereby. 

[3] In a nuumber of cases in this state the doctrine is established that, 
if the agent of an insurance company undertzkes the preparation of an ap- 
plication for insurance in his company, and by mistake or omission fails 
to furnish the required information, or suggests or advises what shall be 
answered, or what shall be a sufficient answer, the company cannot avoid 
liability on the policy because the answers are untrue, if full disclosures 
were made by the applicant to the agent. In Planters’ Insurance Co. v. 
Myers, 55 Miss. 479, 30 Am. Rep. 521, this court held: 

“We adopt the doctrine of those cases which hold that, if the agent 
takes charge of the preparation of the application, or suggests or advises 
what shall be answered, or what will be a sufficient answer, the company 
shall not avoid the policy because they are false or untrue, if full dis- 
closures were made by the applicant to him.” 

In the case of American Life Insurance Co. v. Mahone, 56 Miss. 180, 
this court said: 

“If the agent of an insurance company undertakes the preparation of 
an application for insurance in his company, and, by mistake or omission, 
fails to write down correctly the applicant's answer to a question pro- 
pounded, the company will be bound by such answer, just as if it had been 
written down in the language used by the applicant, and presented thus to 
the company for its action.” 

In Mutual Reserve Fund Life Association v. Ogletree, 77 Miss. 7, 25 
South. 869, the Court held: 

“If the agent of an insurance company be fully advised of the facts, 
and write or advise false answers to the inquiries contained in the written 
application, his principal cannot avoid the policy because of such answers.” 

In Fraternal Aid Union v. Whitehead, 125 Miss. 153, 87 South. 453, it 
Was again said: 

“It is the duty of an applicant for insurance to disclose all facts ma- 
terial to the risk, but, if he does so, and the agent of the appellant, acting 
within the scope of his powers, deemed these matters immaterial, and so 
writes the answers in the application for the applicant, the appellant would 
not be permitted to defend on the ground that the answers were not true 
within the literal meaning of the words used in the application.” 

The application of this doctrine, however, is subject to the necessary 
qualification that the assured must have acted in good faith, and must have 
been free of fraudulent concealment or collusion with the agent of the 
company, and this brings us to the consideration of the second ground 
upon which appellant seeks a reversal of this case, which is that “appellee 
was guilty of gross fraud and deception, and is not entitled to recover in 
a court of equity, regardless of any notice or knowledge by the broker 
Savery.” 

[4] The question of appellee’s good faith was submitted to the chan- 
cellor, and in passing upon the facts in evidence he found expressly that the 
appellee was guilty of no fraud, but had acted in good faith throughout. 
We think there was ample evidence to support this finding of fact, and that 
it cannot be said that the decision of the chancellor on this point is mani- 
festly wrong. As said in Atna Insurance Co. et al. v. Robertson ( Miss.) 
94 South. 7: 
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“It is established by an unbroken line of decisions in this state that a 
decree of a chancellor based on facts will not be reversed on appeal unless 
this court is convinced that the chancellor, in the rendition of the decree, 
made some material mistake in construing the law applicable to the case, 
or that the decree is opposed to the great weight of the testimony, or that 
the decree is without evidence to support it, or, as most frequently expres- 
sed, that the decree is manifestly wrong. On appeal to this court, on all 
questions of fact, the inquiry is not whether the chancellor’s decision is 
right, or whether, on the facts, this court would have reached a different 
co:clusion, but whether from all the facts, and the reasonable inferences 
to be drawn therefrom, the decree is manifestly wrong’”—citing authorities. 

Finally, it is contended by appellant that appellee’s recovery, if any, 
should be confined to the actual time he was under the care of physicians, 
and that the evidence failed to show that appellee had been under the care 
of physicians for the entire period of time covered by these suits. The 
chancellor, in his opinion, considered this exact point and held that the evi- 
dence showed that appellee was under the care of physicians from June 
14, 1920, to November 28, 1921, the exact period of time covered by the 
three suits now before us. This was a question of fact to be decided by 
the chancellor on conflicting testimony, and, s‘nce we are unable to say that 
his decision is manifestly wrong, the decree of the court below must be 
affirmed. 

One branch of this case has been previously before this court (Fidelity 
& Casualty Company of New York v. Cross, 127 Miss. 31, 89 South. 780), 
and it was there held that, under the provisions of section 2606, Ccde of 
1906 (section 5069, Hemingway's Code), service of process on the insur- 
ance commissioner was sufficient and would support a judgment by de- 
fault against the defendant, and counsel for appellee has now raised the 
question as to whether, in view of the former decision, the suit in equity 
to enjoin the execution of the judgment at law, which was affirmed in the 
former suit, can be maintained. It is unnecessary, however, for us to de- 
cide that question, since the views herein expressed lead to an affirmance. . 

Affirmed. 

~~ 
SOUDERS v. COMMONWEALTH CASUALTY CO. (No. 14567.) 
(Kansas City Court of Appeals. Missouri. Jan. 8, 1923.) 
246 Southwestern Reporter, 613. 

1. INSURANCE—LANGUAGE OF POLICY CONSTRUED AGAINST 
INSURER 
lf the language used in the policy is the least doubtful, it is to be 

strictly construed against the company which is responsible for the wording, 

so as to effectuate the insurance and not defeat it. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE—INSURED MAKING REPAIRS ON ENGINE EN- 
GAGED IN “OPERATING THRESHING MACHINE” WITHIN 
POLICY. 

Where accident insurance policy provided for indemnity for injury 
while engaged in farming by actual contact with and while operating a 
threshing machine and did not say in express terms that for insured to re- 
cover injury must occur while the machine was actually threshing grain, 
recovery could be had where insured, while engaged in threshing grain with 
a threshing machine, closed it down for repairs to the engine furnishing the 
power to be made on the premises pending resumption of threshing, and 
while making such repairs was injured. 

(For other cases, see Insurance, Dec. Dig. § 453.) 

Appeal from Circuit Court, Caldwell County; Arch B. Davis, Judge. 

“Not to be officially published.” i. 

Action by A. L. Souders against the Commonwealth Casualty Com- 
pany. From judgment for plaintiff, defendant appeals. Affirmed on con- 
dition of remittitur. 
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D. E. Adams, of Hamilton, for appellant. 

S. M. Young, of Hamilton, and Ed. E. Aleshire, of Kansas City, for 
respondent. 

BLAND, J. This action, arising in a justice court, is to recover upon an 
accident insurance policy. The case was tried before the court without the 
aid of a jury, resulting in a judgment in favor of plaintiff in the sum of 
$73.28, and defendant has appealed. 

The policy provided for an indemnity of $25 per week for total disabil- 
ity resulting from injuries to the insured “while actively engaged in farm- 
ing by actual contact with and while operating a threshing, mowing, reap- 
ing or binding machine, harrow or plow.” Plaintiff sued for 18 days’ total 
disability, which amounted to $63.28, 3 weeks’ partial disability, amounting 
to $37.50 and $10 doctor’s fee, making a total of $100.78 without the doc- 
tor’s fee. The policy does not provide for payment for partial disability, 
and therefore it is apparent that the judgment is excessive to the extent of 
$10 as plaintiff is not entitled to recover the doctor’s fee for the reason that 
he did not comply with the conditions of the policy in regard to the filing 
of a receipt from the physician. 

However, defendant insists that its demurrer to the evidence should 
have been sustained. In this connection it is insisted that plaintiff was not 
injured while engaged in a manner covered by the policy. The facts in this 
connection show that plaintiff was the proprietor of a blacksmith shop in 
Hamilton, Mo., which, however, was operated by one employed by him. 
At the time of plaintiff's injury he was engaged in operating a threshing 
machine including a separator, engine, and other threshing machine acces- 
sories which were owned by him although he did not own the farm on 
which the threshing was being done. Plaintiff's duty in connection with 
the threshing was the running of the engine. In the course of the thresh- 
ing Operations a part on the engine became loose requiring the stopping of 
the machine. In order to locate the exact trouble, plaintiff started up the 
engine “real slow”; he could not find the trouble without the engine’s be- 
ing in motion. The engine was barely moving when plaintiff caught his 
finger between the eccentric shaft and the flywheel, resulting in the ampu- 
tation of his middle finger at the first joint. Plaintiff testified that the 
engine was necessary to furnish motive power with which to thresh and “‘it 
would be useless to try to thresh without it’; that he was repairing the 
engine so that he “could go on threshing.” The other men engaged in the 
threshing, except those loading in the field, were sitting around waiting for 
the engine to be repaired so that they could resume threshing. 

Defendant insists that, instead of plaintiff being injured while operating 
a threshing machine, he was at that time merely a machinist engaged in 
trying to locate some engine trouble. Defendant contends that— 

“To be a threshing machine, means that the purpose and use of the ma- 
chine is to thresh gain. An engine, though used at times to furnish power 
to run a threshing machine, certainly is not a threshing machine, nor any 
part of one; and certainly is not such machine when it is in motion solely 
to enable the machinist to locate engine trouble in order that the same may 
be repaired, so that when repaired the threshing machine might again be 
placed in operation.” 

[1, 2] We think that defendant places an entirely too narrow construc- 
tion upon the words used in the policy. The engine was as much a part of 
the threshing machine as the separator; one was useless without the other. 
The policy does not say that payment will be made only in case plaintiff 
was injured while straw was actually going through the separator to be 
threshed, but merely if plaintiff is injured “while operating a threshing 
* * * machine.” The rule has been stated that, if the language used in 
the policy is the ieast doubtful, it is to be strictly construed against the 
company which is responsible for the wording of the policy, so as to effec- 
tuate the insurance and not to defeat it. Stix v. Travelers’ Indemnity Co., 
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175 Mo. App. 171, 157 S. W. 870; Mitchell v. Accident Ins. Co., 179 Mo. 
App. 1, 6, 161 S. W. 362. As the poilcy does not say in express terms that 
in order for there to be a recovery the injury must have occurred while the 
machine was actually threshing grain, we think the wording of the policy is 
susceptible of a meaning that allows recovery where the insured while en- 
gaged in threshing grain with a threshing machine, closed down the same 
for immediate and necessary repairs to be made upon the premises, pending 
the resumption of the threshing operations, and while making such repairs 
was injured; for under such facts he was engaged in the operation of a 
threshing machine at the time of the injury, though not actually threshing. 

If plaintiff will within 10 days remit $10 from the amount of the judg- 
ment, the judgment will be affirmed; otherwise, it will be reversed and the 
cause remanded. 


All concur. 
rr we 


GROVES v. GREAT EASTERN CASUALTY CO. (No. 14470.) 
(Kansas City Court of Appeals. Missouri. Nov. 6, 1922. Rehearing De- 
nied Dec. 4, 1922.) 

246 Southwestern Reporter, 1002. 

1. INSURANCE— WHERE AMBIGUITY IN POLICY, LANGUAGE 
CONSTRUED STRICTLY AGAINST ISSUING COMPANY. 

Where there is an ambiguity or obscurity in the terms of an insurance 

policy, the language used must be construed strongly against the issuing 

company as the author of the instrument. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE—CLAUSE IN ACCIDENT POLICY COVERING IN- 
JURIES WHILE RIDING IN “PLACE REGULARLY PROVIDED 
FOR PASSENGERS” HELD TO REFER TO DESIGNATION BY 
CARRIER, AND NOT BY MANUFACTURER. 

The clause in an accident policy insuring against injuries while trav- 
eling as a passenger in a “place regularly provided for passengers” within 
any common carrier’s public passenger conveyance refers to a place regu- 
larly provided for passengers by the common carrier within the conveyance, 
and is not limited to the place provided by the manufacturers of the con- 
veyance, such as seats in the conveyance, so that, where insured was thrown 
from a public passenger automobile while sitting partly upon the upholstered 
arm of the rear seat and partly upon the door with his limbs in the car and 
his back protruding somewhat over the edge of the car, it was for the jury 
to determine whether he was riding in a “place regularly provided for pas- 
sengers”; there being evidence that the driver of the car customarily car- 
ried passengers seated upon the doors. 

lor other cases, see Insurance, Dec. Dig. §§ 452, 668[11].) 

3. INSURANCE—PRESENCE OF PASSENGER IN CARRIER CRE- 
ATES INFERENCE OF RELATIONSHIP OF PASSENGER AND 
CARRIER. 

Where insured under an accident policy against injuries sustained 
while riding in a common carrier’s public passenger conveyance, was in- 
jured while riding in a public passenger automobile, held, in action on the 
policy, that demurrer to the evidence was not sustainable on the ground that 
there was no direct evidence of any intention by insured to pay or of the 
owner to charge for the ride; the inference arising from his presence in 
the vehicle that he was there under an implied contract creating the rela- 
tionship of passenger and carrier. 

(For ohter cases, see Insurance, Dec. Dig. § 668[11].) 

& INSURANCE—PERMITTING JURY TO ASSESS PENALTY FOR 
VEXATIOUS DELAY IN SETTLING ACCIDENT INSURANCE 
CLAIM HELD PROPER. 

Jn an action on an accident insurance policy, where insured promptly 
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made proof of loss which informed insurer of the nature of the accident 
resulting in his injuries, and insurer made no effort to settle the claim for 
five months, but attempted to secure evidence that insured’s injuries re- 
sulted at least in part from some disease, permitting the jury to assess a 
penalty for such delay was not erroneous. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from Circuit Court, Holt County; Alonzo D. Burnes, Judge. 

Action by W. R. Groves against the Great Eastern Casualty Com- 
pany. Judgment for plaintiff, and defendant brings error. Affirmed. 

R. B. Bridgeman, of Oregon, Mo., and C .C. Crow, of Kansas City, for 
plaintiff in error. 

Frank Petree, of Oregon, Mo., for defendant in error. 


BLAND, J. This is an action upon an accident insurance policy. Plain- 
tiff recovered a verdict and judgemnt in the sum of $825 with interest, to- 
gether with the sum of $82.50 for vexatious delay and $400 attorney’s fees. 
The policy insured plaintiff against “* * * the effects of bodily injuries 
caused directly, solely, and independently of all other causes by external, 
violent, and accidental means, which bodily injuries or their effects shall 
not be caused wholly or in part directly or indirectly by any disease, de- 
fect or infirmity,” and provides in certain circumstances payment for the 
loss of either foot by complete severance at or above the ankle resulting 
from injuries sustained “while traveling on land or water as a passenger 
in a place regularly provided for passengers, within any common carrier’s 
public passenger conveyance propelled by steam, electricity, cable, gasoline 
or compressed air.’’ Under the head of “agreements” is the following: 

“This insurance does not cover loss from injuries, fatal or otherwise, 
received by the insured while entering or leaving or attempting to enter or 
leave, or while upen the step or steps, or platform or running board of any 
conveyance except under sections E and F.” 

Section E refers to broken bones and section F to hospital benefits and 
weekly indemnity. 

The evidence shows that upon August 19, 1914, plaintiff, a resident of 
Maitland, Mo., desired to go to a fire in said town, and, seeing a five-pas- 
senger automobile being driven by one Curnutt, who was engaged in the 
business of carrying passengers for hire, standing across the street, went to 
the car and asked Curnutt “if he would take us down to the fire.” Curnutt 
replied, “Get in.” There were at that time five people in the car, two in 
the front seat and three in the rear seat, completely filling the seats of the 
car. Plaintiff got into the car, and, there being no regular seats, sat partly 
upon the upholstered arm of the rear seat and partly upon the door, -with 
his limbs in the car and his back protruding somewhat over the edge of the 
car. The car started for the fire, containing 10 or 11 people, 6, including 
plaintiff, in the car and 4 or 5 standing outside on the running board. The 
fire was about three blocks away. The car had gone about a block and a 
half when in making a curve it skidded, and plaintiff was thrown from 
the car and fell between it and a telephone pole, resulting in injuries which 
required the amputation of his left foot about four inches above the ankle, 
and the breaking of his left arm in two places. 

There was evidence that Curnutt made it a custom to carry “all he 
could get in” the car, and that at times passengers would be seated on the 
laps of others and at other times seated upon the doors. Defendant intro- 
duced as witnesses automobile dealers who testified that in five-passenger 
automobiles of the make driven by Curnutt there was no other place regu- 
larly provided for passengers except in the front and rear seats. Plaintiff 
testified that he did not pay or offer to pay Curnutt for the ride after the 
accident, 

Defendant insists that the court erred in refusing to give its instruc- 
tion in the nature of a demurrer to the evidence. In this connection it con- 
tends that, as the automobile was made so that it provided seats for only 5 
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passengers, and that plaintiff was not seated in one of these seats, he did 
not come within the provisions of the policy which allowed indemnity 
should he be injured while traveling “as a passenger in a place regularly 
provided for passengers, within any common carrier's public conveyance,” 
It therefore becomes necessary to construe what is meant by the words “in 
a place regularly provided for passengers, within any * * * convey- 
ance, 

[1] As was stated in Mathews v. Modern Woodmen, 236 Mo. 326, 342, 
139 S. W. 151, 155 (Ann. Cas. 1912D, 483) : 

“The just interpretation of a contract arises on the whole subject-mat- 
ter. It must be viewed from end to end and corner to corner, and all its 
terms pass in review ; for one clause may modify, limit or illuminate the 
other.” 

[2] We think that the clause in the policy providing that the insurance 
did not cover for loss to the insured “while entering or leaving or attempt- 
ing to enter or leave, or while upon the step or steps, or platform or run- 
ning board of any conveyance,” throws some light upon the part of the con- 
tract under which plaintiff is attempting to recover. The insurer took pains 
to provide that there should be no recovery should the insured be injured 
while entering or leaving the conveyance or while upon the step, platform, 
or running board, but nowhere in the policy does it provide that plaintiff 
shall only recover in case he is occupying a seat in the conveyance at the 
time of the injury. We do not place the construction upon the words, “in 
a place regularly provided for passengers,” as found in the policy, that is 
contended for by defendant. The effect of defendant's contention is that 
the place referred to in the policy is, in case of an automobile, a regular 
seat in the car. The policy does not so say, and we do not think this is the 
meaning. The most that can be said in favor of defendant’s contention is 
that there is an ambiguity or obscurity in the terms of the policy. Where 
such a defect exists the language used is to be construed strongly against 
the issuing company as the author of the instrument. State ex rel. v. Elli- 
son, 269 Mo. 410, 420, 190 S. W. 879; Mathews v. Modern Woodmen, 
supra, 236 Mo. loc cit. 342, 139 S. W. 151, Ann. Cas, 1912D, 483. It is ap- 
parent that the place regularly provided means the place provided by the 
carrier, and not the manufacturer of the conveyance. We think that the 
language under consideration is to be construed to mean that the indemnity 
is to be paid where the insured is injured while traveling as a passenger in 
a place regularly provided for passengers by a common carrier within its 
or his conveyance. There was sufficient evidence to go to the jury as to 
whether plaintiff was riding in such a place at the time of his injury. 

[3] There is no merit in the contention that the demurrer should have 
been sutsained on the ground that there is no direct evidence of any inten- 
tion on the part of plaintiff to pav or the owner to charge for the ride to 
the fire. The language used in the case of Reynolds v. Transit Co., 189 Mo. 
408, 418, 88 S. W. 50, 52 (107 Am. St. Rep. 360), is applicable to the cir- 
cumstances present in this case: : 

“The facts that he was received in the vehicle of a public carrier and 
was being carried in the manner of a passenger and nothing else appearing 
were sufficient for the inference that he was there under the implied con- 
tract that created the relation between him and the defendant of passenger 
and carrier. There was no error in submitting that question to the jury. 

See, also, Lemon v. Chanslor, 68 Mo. 340, 30 Am. Rep. 799; Rawl- 
ings v. Wabash Ry. Co., 97 Mo. App. 515, 518, 71 S. W. 534; Chapman _v. 
K. C. Rys. Co. (Mo. Sup.) 217 S. W. 290; Powell v. Railroad Co., 229 
Mo. 246, 129 S. W. 963. 

It may have been that plaiitnff did not pay for the ride after he was 
hurt because he thought that he did not get value received. The fact that 
he did not pay under the circumstances is not conclusive evidence that he was 
not liable for the fare, and in fact did not owe it, or that he was not a pas- 
senger at the time he was hurt. 
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[4] Complaint is made of plaintiff's instruction No. 1, which reads as 
follows: 

“The court instructs the jury that, if you find from the evidence that 
plaintiff, at the time he received the injury described in evidence, was riding 
as a passenger,in a place regularly provided for passengers in a common 
carrier’s ublic passenger conveyance as defined in anther instruction here- 
in, you will find for the plaintiff.” 

[5] It is said that this instruction “gives to the jury a roving ¢ commis- 
sion to say for itself, without being legally guided, what the meaning of the 
contract between the parties is;” that the jury could have found that, if 
insured was on the running board at the time of his injury, as defendant’s 
evidence shows, he was in a place regularly provided for passengers; that 
the contract should have been construed by the court. We think there is 
no merit in this contention. The matter of plaintiff's riding upon the run- 
ning board was one of defense, and an issue that plaintiff was not bound 
to submit in his instructions. Turner vy. Southwest Missouri R. R. Co., 138 
Mo. App. 143, 150, 151, 120 S. W. 128; Chenoweth y. Sutherland, 129 Mo. 
App. 431, 107 S. W. 6. This defense was submitted in defendant’s given 
instructions 4 and 6. The language used in the instruction, “plaintiff 
* * * was riding as a passenger in a place regularly provided for pas- 
sengers in a common carrier’s public conveyance,” is the identical language 
found in the contract. Now it is well established that the meaning of the 
contract is for the court. However, if such language needs any definition, 
a question we do not pass upon, still we do not think that defendant is in 
a position to complain, for the reason that, if there was any error in the 
use of it, the same was joined in by defendant in its instructions 1 and 2, 
in which the identical language is used without definition or explanation; 
in fact, they are the exact converse of plaintiffs’ instruction No. 1. 

[6] As to the contention that the instruction should have had the jury 
find that the injuries received were caused directly, solely, and independently 
of all other causes by external, violent, or accidental means, which bodily 
injuries or their effects were not caused wholly or in part directly or in- 
directly by any disease, defect, or infirmity, and which, from the date of 
accident, resulted in a continuous disability: There was no issue raised as 
to these matters, and therefore it was not neecssary for plaintiff to have the 
jury find their existence or nonexistence. 

[7] It is insisted that the court erred in refusing to withdraw from 
the jury, by giving defendant’s instruction No. 8, the evidence as to the 
custom of Curnutt to permit passengers to ride upon the upholstered part and 
doors of his car; that such evidence tended to change and modify the writ- 
ten contract. From what we have said there is no merit in this contention, 
nor was it necessary to plead this custom, as the cause of action was not 
founded upon it. The custom was only evidentiary. 

[8] Defendant insists that the court erred in giving plaintiff's instruc- 
tion No. 3, allowing the jury to assess the penalty. The facts show that 
the accident happened five months prior to the filing of the suit. Shortly 
after the injury plaintiff submitted his proof of loss; this proof informed 
the defendant that plaintiff was riding in an automobile, and that there was 
an accident, properly describing it and its effects. There was no evidence 
of any effort to settle the claim in the long period that defendant had to 
investigate it. There is in evidence a letter written to plaintiff calling his 
attention to a letter defendant had written to plaintiff's physician. This let- 
ter to the physician was not in evidence, nor are other such letters shown 
to have been written to the physician by the defendant, but there is in evi- 
dence a letter from the physician to the defendant. From this letter it 
would seem that the company was trying to get evidence that showed the 
injury was caused wholly or in part from some disease. Plaintiff's attorney 
shortly after the accident talked to the president of the company concern- 
ing it. There is no evidence that the company ever intended to defend on 
the ground that plaintiff was not traveling as a passenger in a place regu- 
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larly provided for passengers in a common carrier’s public conveyance un- 

til the trial. Mindful of what was said in Shoe Co. v. Assurance Co., 277 

Mo. 399, 420, 210 S. W. 37, yet we think under the facts in this case there 

was evidence from which the jury might well assess the penalty. Landri- 

gan v. Mo. State Life Ins. Co. (Mo. App.) 234 S. W. 1042, 

1043; Liebel v. Met. Ins. Co. (Mo. App.) 241 S. W. 647; 

Keller y. Insurance Co., 168 Mo. 440, 95 S. W. 903; Jaggi v. Insurance 

Co., 191 Mo. App. 384, 392, 177 S. W. 1064; Hicks v. Insurance Co., 196 

Mo. App. 163, 190 S. W. 661; Coscarella v. Insurance Co., 175 Mo. App. 

130, 157 S. W. 873; Cox v. Insurance Co., 154 Mo. App. 464, 135 S. W. 

1013. 

The judment is affirmed. 

All concur, 

~~ 
PETERSON v. COMMONWEALTH CASUALTY CO. (No. 3288.) 
(Springfield Court of Appeals. Missouri. March 16, 1923.) 
249 Southwestern Reporter, 148. 

2. INSURANCE — POLICY MAY BE REFORMED TO CONFORM 
TO AGREEMENT OF PARTIES. 

An insurance contract may be so reformed by a court of equity as to 
conform to the agreement of the parties. 

(For other cases, see Insurance, Dec. Dig. § 143[1].) 

3. INSURANCE—EVIDENCE HELD TO SHOW AUTHORITY OF 
INSURANCE AGENT TO SELL KIND OF POLICY INSURED 
CLAIMED HE BOUGHT. 

In a suit to have an accident insurance policy reformed and to recover 
thereon as reformed, evidence held to show authority on the part of in- 
surer’s agent to sell the kind of policy plaintiff claims to have bought. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

4. INSURANCE—INSURANCE POLICY MAY BE REFORMED TO 
CONFORM TO AGREEMENT OF PARTIES, THOUGH MIS- 
TAKE DUE TO SOLICITING AGENT WITHOUT AUTHOR- 
ITY TO ISSUE. POLICY. 

An insurance policy may be reformed where it does not conform to 
the agreement of the parties, though the mistake, so far as the insurer is 
concerned, was that of a mere soliciting agent with no power to issue a 
policy. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

6. INSURANCE—DUTY OF INSURED TO TAKE STEPS TO COR- 
RECT POLICY OF INSURANCE NOT CONTAINING CON- 
TRACT AGREED UPON. 

If the insurance policy received by insured did not contain the contract 
agreed upon, it was insured’s duty to take steps to correct it. 

(For other cases, see Insurance, Dec. Dig. § 141[4].) 

7. INSURANCE —INSURED HELD NOT NEGLIGENT, AS MAT- 
TER OF LAW, IN FAILING TO HAVE INSURANCE POLICY 
CONFORM TO AGREEMENT. 

When the policy of insurance not containing the contract agreed upon 
with the soliciting agent was received by insured, a farmer living 15 miles 
in the country, not before October 24th, and his daughter read it over to 
him but he did not understand it, and on October 28th insured received an 
injury to his eye, held, though insured was required to act with reasona- 
ble promptness to have contract reformed, kis injury occurred before it 
cculd be said as a matter of law that he failed to act within a reasonable 
time. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

Appeal from Circuit Court, Laclede County; L. B. Woodside, Judge. 

Suit by Rasmus Peterson against the Commonwealth Casualty Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 





Accident] Peterson v. Commonwealth Casualty Co. 1527 


C. Wm. Freed, of Philadelphia, Pa., and A. W. Curry, of Lebanon, 
for appellant. 

L. C. Mayfield, of Lebanon, for respondent. 

Brab.ey, J. Plaintiff filed his petition in three counts. In the first 
he sought the equity side of the court and asked that an accident insurance 
contract be so reformed as to conform to the agreement he had with the 
soliciting agent. In the second count plaintift sought recovery on the re- 
formed contract. In the third count he sought recovery on the policy de- 
livered to him, but this count was dismissed. A jury was waived on the 
law count, and the whole cause tried before the court. The court re- 
formed the policy and found for plaintiff on the second count based upon 
the reformed contract. Unsuccessful in motions for new trial and in ar- 
rest, defendant appealed. 

Plaintiff lost an eye by concentrated lye blowing into it while he was 
engaged in pouring the lye into a barrel of slop, and sued to recover for the 
loss of his eye and for loss of time while disabled from the accident. The 
policy which was delivered to plaintiff did not provide indemnity for the 
injury plaintiff received. The application plaintff signed was for limited 
accident and sickness insurance. The application reads: 

“T hereby apply for limited accident and sickness insurance in the 
Commonwealth Casualty Company to be based upon the following repre- 
sentation of facts.” 

Then follow questions and answers pertaining to plaintiff's occupation, 
etc. 

Plaintiff contended that the agent who solicited and took his application 
represented that the company, under the policy he was offering, among 
other features, would pay plaintiff $1,125 for the loss of an eye no matter 
where or how the loss occurred, and would pay him $50 per week for loss 
of time from such accident. The policy delivered contained this clause: 

“Commonwealth Casualty Company, hereinafter called the company, in 
consideration of the statements in the application herefor, a copy of which 
application is indorsed hereon and made a part of this contract, and the 
payment of the premium sixteen ($16.00) dollars hereby insures Rasmus 
Peterson, hereinafter called the insured, subject to the provisions and lim- 
itations herein contained, for the term of one year from noon, standard 
time, at the place where insured resides, of the day this policy is dated, 
against (1) the effects of bodily injuries caused directly, solely and inde- 
pendently of all other causes, by external, violent and accidental means, 
which bodily injuries or their effects shall not be caused wholly or in part, 
directly or indirectly, by any disease, defect or infirmity, and which shall 
from the date of the accident result in continuous disability and also against 
the effect of sickness as follows: Part I. * * * For the loss of one 
eye—$1,125.00 resulting within thirty days from date of accident solely 
from such injuries, and only when such injuries are sustained while ac- 
tually riding as a passenger in a place regularly provided for the trans- 
portation of passengers only, within a railroad car, elevated, subway or 
interurban railroad car, street car or steamboat, provided by a common 
carrier for passenger service by reason of the material damage to any such 
car or steamboat; or for loss of time—fifty dollars ($5000) per week.” 

The application was taken October 12, 1921, and the policy is dated 
October 19th, and was delivered in a few days thereafter. In a few days 
after the policy was delivered plaintiff lost his eye as stated. He alleges 
that the accident occurred on October 28th, but testified that the accident 
occurred a few days after the policy was delivered. Defendant makes 
several assignments, which may be grouped as follows: That error was 
committed in overruling a demurrer to the amended petition; in not com- 
pelling plaintiff to make his petition more definite; in overruling a demur- 
rer at the close of the case; in the admission of evidence; and in the re- 
fusal of a declaration of law. 

[1} Defendant did not file a demurrer to the amended petition. The 
record discloses that a combined general and special demurrer was filed to 
the original petition and sustained and that thereupon plaintiff asked leave 
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to amend, and amended the first count by interlineation. The record then 
recites that thereupon defendant filed its answer. When the trial was 
commenced, defendant objected to the introduction of evidence on the 
ground that the petition was too indefinite and uncertain, but was over- 
ruled and excepted. In this state of the record we approve the sufficiency 
of the amended petition. 

The assignment of substantial merit is the one based upon the demur- 
rer at the close of the case. The agent who took plaintiff's application tes- 
tified that he understood that he was selling plaintiff a policy that would 
give him $1,125 for the accidental loss of an eye wherever the loss occur 
red or in whatever manner such loss occurred. Such is the effect of the 
agent’s testimony. He was indefinite and uncertain in some matters, but 
was fairly definite as to what he understood about the poiicy he sold. On 
direct examination the agent testified as follows: 

“Q. Now, if you offered to sell him an insurance policy, state as near 
as you can if you represented or stated to him that it would cover all ac- 
cidents or injuries that he might receive while he was there on his farm 
working, or around the place, or that if he lost an eye by accident or re- 
ceived any bodily injuries, and especially if ke lost an eye by accident, if 
he would be paid the sum of $1,125. A. That was my understanding. Q. 
Now, Mr. Shoemaker, go ahead and state, as near as you can, what you 
stated to Mr. Peterson. A. My statement to Mr. Peterson, if he lost one 
eye, he was to receive $1,125. Q. Lost an eye how? A. By accident. Q. 
Whereabouts? A. Anywhere, I suppose.” 

This agent also testified that the contract or policy he sold defendant 
provided for a weekly indemnity of $25 while disabled from the accidental 
loss of an eye, instead of $50, as testified to by plaintiff, and the court in 
rendering judgment took the agent’s version of the agreement as to loss of 
time. Plaintiff and the agent practically agree in their evidence as to the 
policy sold and what plaintiff would receive for the loss of an eye, and 
disagree only in the feature relating to the loss of time. Plaintiff testified 
that he paid $21 for the policy he purchased from the agent. The agent 
makes no denial of this. The $21 payment is not mentioned except by 
plaintiff. The policy delivered, as shown supra, recites that the premium 
was $16. 

Defendant introduced no evidence except the policy which was de- 
livered, and relied upon that and upon the admission by plaintiff that he 
read the policy or had.it read after receiving it and laid it by, and had 
made no complaint about it prior to his injury. 

The judgment of reformation recites the finding of facts as follows: 

“The court further finds that on the 12th day of October, 1921, the 
duly authorized agent, with power to make a contract of insurance for de- 
fendant, entered into a contract with the plaintiff to furnish him a policy 
of insurance, which policy was to be so written as to insure plaintiff against 
certain injuries received by external, violent, and accidental means wher- 
ever he might receive the same. Among said injuries against which plain- 
tiff was to be insured was the loss of an eye, in which case defendant agreed 
to pay the plaintiff the sum of $1,125, and defendant further agreed that as 
an additional indemnity, if plaintiff should become sick by reason of any 
such injury inflicted upon him by external or accidental means, defendant 
would pay plaintiff the sum of $25 per week for 15 consecutive weeks, pro- 
vided plaintiff was totally disabled for that length of time. The court fur- 
ther finds that plaintiff accepted said contract of insurance and paid de- 
fendant the premium of $21 for the same, which insured plaintiff from 
ncon on the 19th day of October, 1921, to noon October 19, 1922. The court 
further finds that the policy delivered to the plaintiff by defendant did not 
express the mutual intent of the parties and that it did not contain the 
stipulations and agreements made and entered into by and between the par- 
ties, plaintiff and defendant, at the time said contract was made and pre- 
mium paid.” 3 

[2, 3] The agent, F. T. Shoemaker, testified that he represented the 
defendant at the time of taking plaintiff’s application; that he made appli- 
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cation for an agency and was duly appointed and licensed; and that, after 
receiving his license and letters, he went to see plaintiff. In an additional 
abstract filed by plaintiff is a letter from defendant to Shoemaker relative 
to his agency, and advising that when he had done certain things, “ we will 
then be able to get you a license from the Missouri Insurance Department 
which will give you full authority to sell insrance.” All of the things re- 
ferred to were done, and the agent received the license and whatever au- 
thority went with it and his appointment. The law of this state recognizes 
that an insurance contract may be so reformed by a court of equity as to 
conform to the agreement of the parties. In Horine et al. v. Royal Ins. Co., 
199 Mo. App. 107, 201 S. W. 958, Judge Farrington discussed this question 
at considerable length, and it could serve no useful purpose to make lengthy 
repetition here. In the Horine Case it is said: 

“The rule in Missouri seems to be that the evidence must be clear, 
cogent and convincing; and while courts of equity are not prone to get en- 
tirely away from the common-law rule that oral evidence will not be per- 
mitted to vary or alter the terms of a written instrument, and the rule that 
a written contract is presumed to contain the whole contract entered into 
by the parties, they will reform an instrument where it is apparent (bear- 
ing in mind the solemnity of the written contract and the force that goes 
with it) that a mistake has been made in reducing the contract to writing 
that the parties intended to make; and in applying the equitable rule the 
courts have been inclined to use stronger expressions as to the theory upon 
which the cases should be decided than they have practiced in deciding the 
individual cases. Thus we see the expression that the chancellor must be 
convinced beyond a reasonable doubt, and that a mere preponderance of 
the evidence will not suffice, and the like. As we view the rule in equity, 
after taking into consideration the force of the written instrument and the 
solemn facts which it evidences, if the plaintiff has evidence which con- 
vinces the chancellor that notwithstanding these a mistake has been made, 
a reformation may be granted. In the case of Williamson v. Brown, 195 
Mo. 313, 93 S. W. 791, where there was a conflict in the evidence, our Su- 
preme Court granted reformation; and other Missouri cases may be found 
where the relief has been granted though there was conflicting evidence 
and though it could not be said that the mistake was proven beyond a rea- 
sonable doubt as we understand that expression in criminal law.” 

[4, 5] The case at bar is stronger on the facts than the Horine Case. 
In that case there was sharp conflict in the evidence on the part of plaintiff 
and defendant. In the case now before us the evidence is practically all 
one way as to what plaintiff understood he was getting. Defendant says, 
however, that the agent had no authority to promise the kind of policy 
plaintiff claimed he purchased. It was shown that Shoemaker was a li- 
censed agent with no specified territory, and that plaintiff paid $21 for a 
certain kind of policy. There is no showing that the agent’s authority 
was limited, nor is there any showing that the defendant did or did not 
write the kind of policy plaintiff says he purchased. No attempt was made 
to explain why plaintiff should have paid $21, and receive a policy the 
premium for which was $16. If defendant did not issue such a policy as 
plaintiffs says he purchased, or if it issued such a policy and the premium 
for one year was more than $21, then it should have made some showing 
in those respects. The policy delivered contained this clause: ‘No agent 
has authority to change this policy or to waive any of its provisions.” But 
what authority the agent had respecting the policy delivered is not the 
question. The question is: Did the agent have authority to sell the kind 
of policy plaintiff says he bought? We are of the opinion that the evidence 
of authority on the part of the agent to sell the kind of policy plaintiff 
claims to have bought was sufficient to justify the finding that the agent 
had such authority. Especially should this be true in the absence of any 
evidence that his authority was limited as to the kind of policy he could 
sell. 14 R. C. L. p. 902, § 80, lays down the general rule that mosts courts 
hold that a policy may be reformed where it does not conform to the agree- 
ment of the parties, though the mistake, so far as the company is con- 
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cerned, was that of a mere soliciting agent with no power to issue a policy. 
That rule is applicable to the facts here. The soliciting agent, Shoe- 
maker, had no authority to issue policies. He took applications and sent 
them in and the policy was issued at the lome office of defendant. A 
note citing many cases will be found in 11 L. R. A. (N. S.) 357, in support 
of the general rule laid down in Ruling Case Law. This text says that the 
application is usually given great weight in determining the intention of 
the parties in a suit for reformation. Such is reasonable and just, and we 
approve. But there is nothing in the application which plaintiff signed that 
makes it conclusive against his recovery for reformation. The application, 
it is true, was for “limited accident and sickness insurance.” These quoted 
words appear in the first part of the application, but that is all. There is 
no explanation. The record seems to indicate that the agent, Shoemaker, 
had with him when he took plaintiff’s application a sample policy, but he 
says he did not read to plaintiff that part limiting recovery for the loss of 
an eye to losses occurring while a passenger on a railroad train, etc. 

{6, 7] It is further contended by defendant that plaintiff cannot re- 
cover because he received the policy issued in pursuance to the application, 


‘and in accord therewith, and after receiving said policy, he read it over 


or had it read to him, and then laid it by and made no complaint as to the 
character of policy he had received prior to his injury. The application 
was taken October 12th. The policy is dated October 19th. Plaintiff lost 
his eye October 28th, or about that date. The policy was dated at Phil- 
adelphia, Pa., or in Jersey City, N. J., and mailed to plaintiff, as we under- 
stand. The record does not show just the date on which plaintiff received 
the policy. It is not unreasonable, however, to assume that the policy was 
not received prior to October 24th. Plaintiff says that he had had the pol- 
icy only a “few days” before his injury. He read it or had it read, and so 
far as shown here he made no complaint prior to his injury. He lived, 
however, 15 miles in the country from Lebanon, where the agent resided. 
He was a farmer, and perhaps busy about his farm. Not over 3 or 4 days 
elapsed from the time he received the policy until he received the injury. 
It is also apparent from this record that although plaintiff read the pol- 
icy, or had it read by “the girl,” he did not understand it. Shoemaker tes- 
tified that he did not understand it, and that several “good attorneys” did 
not. It was the duty of plaintiff to examine the policy he received, and if 
it did not contain the contract agreed upon to take steps to correct it. In- 
surance Co. v. Lead Co., 169 Mo. App. 550, 154 S. W. 827. But he had a 
reasonable time to take such steps after he received the policy. Faith v. 
Home Life Ins. Co., 203 Mo. App. 196, 208 S. W. 124. We do not believe, 
however, that plaintiff so neglected to make complaint that the policy he 
received did not contain the contract agreed upon as to ‘bar recovery. He 
was required to act with reasonable promptness, but his injury occurred 
before it should be said as a matter of law that he failed to act within a 
reasonable time. Hence we rule this contention against defendant. 

Declaration No. 1, of the refusal of which defendant complains, re- 
lates to the authority of the agent, Shoemaker. It is to the effect that 
Shoemaker had no authority to make or sell the character of contract which 
plaintiff claims. What we have said, supra, as to the authority of this 
agent, disposes of this question. There is no substantial merit to the as- 
signment based on the admission of evidence. 

The judgment should be affirmed, and it is so ordered. 

Cox, P. J., and Farrington, J., concur. 

———__ - ao 
AUFRICHTIG v. COLUMBIAN NAT. LIFE INS. CO. (No. 22354.) 
(Supreme Court of Missouri, Division No. 1. March 5, 1923. Motion for 
Rehearing Denied April 6, 1923.) 
249 Southwestern Reporter, 912. 


1, INSURANCE—BURDEN IS ON PLAINTIFF TO SHOW DEATH 





WAS RESULT OF ACCIDENT WITHIN POLICY. ee 
In suits upon accident insurance policies the burden is on the plaintiff 
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to show that the death was the result of the accident, or by and through 
accidental means. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

2. INSURANCE— SUICIDE WHILE INSANE IS “ACCIDENTAL 

DEATH.” 

Although self-destruction while sane is not an “accidental death,” 
death by suicide committed while the insured was insane is “accidental” 
within an accident insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 465.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accident—Accidental.) 


3. INSURANCE—ACCIDENT INSURANCE COMPANY CAN CON- 

TRACT AGAINST LIABILITY FOR SUICIDE WHILE INSANE 

IN ABSENCE OF STATUTE. 

In the absence of a statute prohibiting it, an accident insurance com- 
pany can contract against liability for death by suicide while insane, even 
though that is an accidental death within the general terms of the policy. 

(For other cases, see Insurance, Dec. Dig. § 465.) 


4. INSURANCE— STATUTE EXCLUDING CONTRACT AGAINST 
SUICIDE DOES NOT AUTHORIZE RECOVERY ON ACCI- 
DENT POLICY FOR SUICIDE WHILE SANE. 

Rev. St. 1919, § 6150, providing that in suits upon life insurance policies 
it shall be no defense that insured committed suicide and any stipulation in 
the policy to the contrary shall be void, does not make an accident insur- 
ance company liable for the death of insured by suicide while he was sane, 
since that is not an accident and therefore not covered by the usual general 
terms of an accident policy. 

(For other cases, see Insurance, Dec. Dig. § 465.) 


5. INSURANCE—STATUTE PROHIBITS CLAUSE EXCEPTING 
SUICIDE WHILE INSANE FROM ACCIDENT INSURANCE 
POLICY. 

Rev. St. 1919, § 6150, making void a provision in a policy of insurance 
on life which defeats recovery on the ground of suicide, invalidates a clause 
in an accident insurance policy defeating recovery if insured commits sui- 
cide while insane, which is an accident covered by the general terms of the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 465.) 

6. INSURANCE—STATUTE PROHIBITING SUICIDE AS DE- 
FENSE APPLIES TO ACCIDENT POLICIES. 

Rev. St. 1919, § 6150, prohibiting suicide as a defense to suits on poft- 
cies of insurance on life, applies to suits on accident policies. 

(For other cases, see Insurance, Dec. Dig. § 465.) 


7, INSURANCE—JURY HAS DISCRETION AS TO ALLOWANCE 
OF PENALTY AND ATTORNEY’S FEES FOR VEXATIOUS 
REFUSAL. 

Rev. St. 1919, § 6337, providing that if an insurance company has vex- 
atiously refused to pay a loss the court or jury may allow the plaintiff 
damages and reasonable attorney's fees, leaves a discretion in the jury to 
award or not tc award the damages and the attorney’s fees. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


8. INSURANCE--STATUTE IMPOSING PENALTY FOR VEXA- 
TIOUS REFUSAL TO PAY SHOULD BE STRICTLY CON- 
STRUED 
Rev. St. 1919, § 6337, authorizing the allowance of a penalty against ar 

insurance company for vexatious refusal to pay, is penal and should be 

strictly construed. 
(For other cases, see Insurance, Dec. Dig. § 602.) 
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INSURANCE-—-REFUSAL MUST BE WITHOUT REASONABLE 
CAUSE AS FACTS APPEAR BEFORE TRIAL TO JUSTIFY 

PENALTY. 

The penalty for vexatious refusal to pay the amount due on an insur- 
ance policy should not be inflicted unless the evidence and circumstances 
show that such refusal was willful and without reasonable cause as the facts 
appeared to a reasonable and prudent man before the trial, and merely be- 
cause the judgment after the trial is adverse to defendant’s contention is no 
reason for inflicting the penalty. 

(For other cases, see [nsurance, Dec. Dig. § 602.) 

10. INSURANCE— REFUSAL TO PAY ACCIDENT INSURANCE 
POLICY BECAUSE SUICIDE WAS WHILE SANE HELD NOT 
UNREASONABLE. 

Where there was no dispute that insured under an accident policy com- 
mitted suicide, so the sole issue of fact was whether he was sane or insane 
at the time, and the record of evidence disclosed no bad faith in contending 
that he was sane at the time but would have justified the jury in finding to 
that effect, there was no evidence to support the jury’s ; finding that the re- 
fusal to pay was vexatious, so that the allowance for attorney’s fees 
erroneous, 

(For other cases, see Insurance, Dec. Dig. § 602.) 

11, INSURANCE — ATTACK ON APPEAL IN PRIOR CASE DOES 
NOT MAKE REFUSAL TO PAY ON ISSUE OF FACT VEXA- 
TIOUS 
Where an accident insurance company was justified in refusing to pay 

on the ground that insured was sane when he committed suicide, though the 
jury found against defendant on that issue of fact, the fact that on appeal 
the company strenuously attacked a former holding of the court that the 
statute precluding suicide as a defense was applicable to accident insurance 
policies does not show that its refusal to pay was willful or vexatious. 

(lor other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from St. Louis Circuit Court; Karl Kimmel, Judge. 

Action by Edith Aufrichtig against the Columbian National Life In- 
surance Company. Judgment for plaintiff, and defendant appeals. Judg- 
ment affirmed on condition of remittitur. 

Leahy & Saunders, of St. Louis, for appellant. 

Sale & Frey and Charles M. Hay, all of St. Louis, for respondent. 

Jones, Hocker, Sullivan & Angert, of St. Louis, amici curiae. 

Graces, P. J. Plaintiff was the wife, and at the institution of this suit 
the widow, of one Charles Aufrichtig. The suit is to recover some $15,000 
upon two policies of insurance taken out by Charles Aufrichtig, in defendant 
company. The policies are what is known as accident insurance policies. The 
first policy provides for payment of the full sum in it mentioned in the 
event of death ocasioned by “bodily injuries sustained through accidental 
means and resulting directly from such accident independently and ex- 
clusive of all other causes.” This first policy, declared ‘upon in the first 
count of the petition, also contained this clause: 

“This policy does not cover self-destruction or any attempt thereat 
while sane or insane.’ 

This policy was originally for $5,000, but under its terms the principal 
sum had reached the limit of $7,500 at the death of Aufrichtig, so that at 
the date of the death the policy was. under its terms, a policy for said $7,- 
500. This policy was taken out in 1911. 

The second count of the petition is on a similar policy for $7,500 taken 
out in 1916. It called for the full sum named in the policy in case of death, 
but contained this provision, “against loss resulting from bodily injuries, 
effected directly and independently of all other causes through accidental 


means (excluding self-destruction, or any attempt thereat, while sane or 
insane ).” 


was 
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Each count of the petition charges vexatious delay and asks for 10 
per cent. for damages and an attorney’s fee of $1,000. 

The answer admits that plaintiff is the beneficiary, and other formal 
matters. Thereafter the answer is (1) a general denial; and (2) denies that 
insane at the time he took the poison aforesaid. The answer to the seocnd 
death of Aufrichtig was by accidental means, denies that he was insane 
at the time, avers that he intentionally (while sane) committed suicide by 
taking cyanide of potassium, and further pleads the terms of the policy set 
out supra as a complete defense whether the deceased was either sane or 
insane at the time he took the poison aforesaid. The answer to the second 
count was similar. The reply put in issue all new matter in the answers. 
There is no question as to how deceased came to his death. He died from 
the poison (cyanide of potassium) which he took on August 12, 1918. 

Verdict of the jury was for a total of $18,025.76 and judgment ac- 
cordingly. No damages were allowed, except $1,000 upon each count for 
attorney’s fees. That is, the claim for 10 per cent. of the amount as dam- 
ages was allowed by the jury. Interest upon each count in the sum of 
$512.88 was allowed. 

We shall not rehash the evidence in this case upon the question of the 
insanity of the deceased at the time he took the poison. Suffice it to say 
that there was very substantial evidence from which the jury could find 
that he was insane at the time. This outlines the case. 

I. In both counts of the petition the following averments are made: 

“Plaintiff further states that on the 12th day of August, 1918, while 
the said policy as renewed and extended, as aforesaid, was in full force and 
effect, the said Charles Aufrichtig, at the city of St. Louis, in the state of 
Missouri, did receive bodily injury through accidental means, to wit, through 
drinking or swallowing a deadly poison known as cyanide of potassium, 
which then and there resulted directly, independently and exclusively of all 
other causes in the death of said Charles Aufrichtig, which said death oc- 
curred on the said 12th day of August, 1918. 

“Plaintiff further states that on said 12th day of August, 1918, and at 
the time of swallowing or drinking said poison, said Charles Aufrichtig 
Was insane.” 

The foregoing obviates some things that were said in Brunswick v. 
Standard Accident Insurance Co., 278 Mo. 154, 213 S. W. 45,7 A. L. R. 
1213. These averments in effect admit suicide, but aver that he was in- 
sane at the time. They aver that he took the poison, but was insane when 
he did so. These allegatons suffice to permit the plaintiff not only to 
prove self-destruction, but to show that the deceased was insane when he 
committed the act. In this respect this case differs in a way from the 
Brunswick Case, supra. Like the Brunswick Case, the instant case charges 
that deceased took cyanide of potassium, but it adds that he was insane 
when he did so. The latter averment was not in the Brunswick Case. 

[1] In suits upon accident insurance policies the burden is upon the 
plaintiff to show that the death was the result of an accident, or by and 
through accidental means. This is well-settled law in this jurisdiction. 
Laessig v. Traveler’s Protective Ass’n, 169 Mo. loc. cit. 280 et seq., 69 S. 
W. 469; Brunswick v. Insurance Co., 278 Mo. loc. cit. 166, 213 S. W. 45, 
7 A. L. R. 1213. See, also, note on Brunswick in 7 A. L. R. 1226. A long 
line of cases might be cited, but these will suffice. 

[2] In this case, however, there is strong evidence tending to show the 
insanity of the deceased, and the jury was justified in finding that he was 
insane when he took the poison. It has also been ruled that suicide or self- 
destruction by an insane person is an “accidental injury” within the terms 
of a policy providing that before there shall be liability the injury or death 
must be occasioned “through accidental means and resulting directly from 
such accident independently of all other causes” and similar expressions in 
accident policies. That suicide by an insane person is a death by accidental 
means is a proposition abundantly sustained by authority both state and 
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federal. Brunswick v. Ins. Co., 278 Mo. loc. cit. 166, 213 S. W. 45.7 A 
L. R. 1213; Andrus v. Accident Ass'n, 283 Mo. loc. cit. 453, 223 S. W. 70, 
13 A. L. R. 779;. Whitfield v. Ins. Co., 205 U. S. 489, 27 Sup. Ct. 578 51 
L. Ed. 895; 14 R. C. L. loc. cit. p. 1230, and cases cited in the note 3.. In 
the text, supra (14 R. C. L. p. 1230), it is said: 

“It is universally recognized, however, that self-destruction while insane 
is not suicide within such a provision, and that a condition avoiding a policy 
if the insured shall die ‘by his own hand, or ‘by his own act’ is equivalent 
to a proviso against suicide or intentional self-destruction; the only con- 
flict in the authorities is with reference to the degree of insanity which will 
nullify the provision.” 

This refers to contracts making the general provisions against death 
by suicide, and has no reference especially to cases which may be covered 
by statutes, or contracts against liability for “suicide, whilst sane, or in- 
sane. 

The result of the rulings is that self-destruction whilst sane is not an 
accidental death, but self-destruction whilst insane is an accidental death. 
The verdict of the jury in the instant case fixes the fact that the act of 
the deceased was the result of insanity and therefore his death was acci- 
dental. This fixes liability, unless the provisions of the -policies change 
the situation. That matter we discuss next. 

[3] II. Counsel for the defendant and counsel amici curiez, urge that 
even if it be conceded that self-destruction whilst insane is an accident 
within the general terms of the policy, yet the defendant had the right to 
contract against that kind of an accident. In support they cite Adkins v. 
Columbia Life Insurance Co., 70 Mo. 27, 35 Am. Rep. 410, and other cases. 

We think that it may be safely said that, absent a statute precluding 
such a contract, an accident insurance company might exclude certain kinds 
and classes of accidents from those which might fall under the general 
terms of their policy. It would be purely a matter of contract, and the 
contract would be valid, unless such contract was prohibited by law. In 
other words, absent a statute, the company could contract against that class 
of accidents known as self-destruction whilst insane. In fact, by contract, 
the company might exclude from its liability any one or more classes of 
accidents. Under the great weight of authority self-destruction is an acci- 
dent and included in the general terms of the policy insuring against in- 
jury or death from accidental means. However, this general opinion of 
the courts does not preclude the company from contracting against this 
particular class of accidents or accidental means, if there be no statute 
precluding such action. 

Respondent contends that such companies (accident insurance compa- 
nies) have been precluded from exempting such accidents as self-destruction, 
whilst insane, because of our statute, section 6150, R. S. 1919, formerly sec- 
tion 6945, R. S. 1909. This statute was first enacted in 1879, and reads: 

“In all suits upon policies of insurance on life hereafter issued by any 
company doing business in this state, to a citizen of this state, it shall be 
no defense that the insured committed suicide, unless it shall be shown to 
the satisfaction of the court or jury trying the cause, that the insured con- 
templated suicide at the time he made his aplication for the policy, and any 
stipulation in the policy to the contrary shall be void.” 

This statute nrovides: (1) That suicide shall not be a defense to an 
action on the policy, unless suicide was contemplated when the policy was 
applied for and taken out; and that (2) “any stipulation in the policy to 
the contrary shall be void.” 

This statute was not considered in the Adkins Case, supra. That case 
was decided in October, 1879, but it proceeds upon general principles and 
makes no reference to a statute. There may be some slight variances in 
our cases since th'~ statute, but when all the facts of each case are consid- 
ered they harmonize fairly well. The Adkins Case we have mentioned. 
We need not discuss Haynie v. Knights Templars’ and Masons’ Indemnity 
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Co., 139 Mo. 416, 41 S. W. 461, because in the case of assessment insur- 
ance companies there was a provision of law which exempted them from 
all provisions of the general insurance laws, save and except such as might 
be made applicable by the chapter governing such companies. See Haynie 
Case, supra, 139 Mo. loc. cit. 424, 41 S. W. 461. 

[4] Before going further with the cases it should be noted that this 
statute (section 6150, supra) could not well apply to self-destruction whilst 
sane, because under an accident policy self-destruction whilst sane is not 
an accident (Brunswick v. Ins. Co., 278 Mo. loc. cit. 166, 213 S. W. 45, 7 
A. L. R. 1213), and therefore is not covered by the usual general terms of, 
an accident policy. As such act is not an accident, there is no use or sense 
of an accident policy mentioning self-destruction whilst sane at all in its 
exceptions. But self-destruction whilst insane is an accident, and the sole 
questions in this case are: (1) Whether or not the exception in the policy 
covering this class of accidental means of death is valid under the statute, 
if it applies to accident insurance; and (2) does the statute apply to such 
policies ? 

[5] In the case of Logan v. Fidelity & Casualty Co., 146 Mo. 115, 47 S. 
W. 948, it was ruled that the statute did apply. It should be noted that 
the same judge who wrote the Logn Case also wrote the Haynie Case, 
supra, but the difference between the two cases is well understood ‘when 
the discussion on page 424 et seq. of 139 Mo. (41 S. W. 461) of the Haynie 
opinion is read. In this Logan Case the contention now made by both 
counsel and counsel amici curiz was made. See the digest of the briefs on 
page 115 et seq. 146 Mo. (47 S. W. 948) of the Logan Case. The same mat- 
ter has been urged in subsequent cases, and in all we have ruled, in effect, 
that self-destruction whilst insane is an accident, and that the statute made 
void any clause in an accident policy which undertook to exempt the com- 
pany from liability when death resulted from self-destruction whilst in- 
sane. The broad ruling in the Logan Case may have been somehwat limited 
in the Brunswick and other later cases, in that we have ruled that the stat- 
ute could have no application to accident policy cases where the self-de- 
struction was a sane act. This, because self-destruction, whilst sane, is not 
an accident at all, and would not fall within the purview of a contract cov- 
ering liability for injury or death by accidental means. In such case there 
is no reason for invoking the statute. The statute, however, has been held 
applicable, not only in the Logan Case, supra, but in a number of cases since, 
where we were called upon to discuss the statute in actions where self- 
destruction whilst insane was involved, or upon retrial might be involved. 
Thus in Brunswick y. Ins. Co., 278 Mo .loc. cit. 166, 213 S. W. 48, 7 A. L. 
R. 1213, we said: 

“But where the assured solemnly contracts in an accident policy that 
liability for his death accrues only when the cause of death shall be an acci- 
dental injury, nothing seems clearer than that section 6945, supra, has no 
application; unless, as already stated, assured shall commit suicide while 
insane. In the latter event the death, being unintentional, is held to be ac- 
cidental, and though suicide is expressly excepted by the policy, recovery 
can be had because of the saving provisions of said section 6945.” 

In Andrus v. Accident Ass’n, 283 Mo. loc. cit. 453, 223 S. W. 74, 13 
A. L. R. 779, it is said: 

“(a) If the deceased committed suicide while insane his beneficiary could 
recover and section 6945 removes the defense of suicide.” 

So, too, in Scales v. Ins. Co. (Mo. Sup.) 212 S. W. loc. cit. 10, it is said: 

“Has the plaintiff here any cause of action under the first or accident 
clause of the policy? If the insured had been insane when he drank the 
poison, the suicide would have been an accidental death covered by that 
accident clause and the defense of suicide would have been taken out of the 
policy by the statute.” L 

In Woodlock v. Life Ins. Co. (Mo. Sup.) 225 S. W. loc. cit. 1002, af- 
ter a review of all our late cases we said: 
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“Applying the doctrine to this case, we are impelled to the conclusion 
that the provision of this policy, authorizing a recovery in an amount equal 
to one-tenth of the principal indemnity named in the policy, in cases where 
the death was the result of injuries intentionally inflicted by himself, is in 
the nature of special insurance applicable to such cases alone, and not to 
cases of accidental death by suicide while insane. We also hold that the 
provision of the policy by which the recovery is limited to 10 per cent. of 
such principal amount in case of suicide while insane is void under the 
provisions of said section 6945, and that in such case the recovery should be 
for the full amount of indemnity, with accumulations and interest.” 

It should be noted that section 6945 of R. S. 1909, the statute mentioned 
in these cases, is the original act of 1879, and is now section 6150, R. S. 1919, 
set out supra. 

[6] Counse] urge that the history of the statute makes it inapplicable 
to policies of accident insurance. The same contention has been urged 
(perhaps not so vehemently nor so elaborately) in several of the cases we 
have cited, supra. We have no disposition to recede from our former rul- 
ings as to the applicability of the statute, and this judgment must be af- 
firmed, unless there were reversible errors in the course of the trial. 

III. The defendant in its assignment of errors makes some 13 assign- 
ments, but when it comes to make its points and cite its authorities, the 
list is cut down to 6. The first 3 of these are disposed of by what we have 
already said. Where the case comes down to the question of sanity or in- 
sanity, then the real issue is much simplified. This was the situation here. 
We have ruled that there was ample evidence to take the question of sanity 
or insanity to the jury. We have also ruled that self-destruction while in- 
sane was an accidental means of death within the meaning of the policy, 
and that it could not be excepted by the policy under our statute. These 
rulings dispose of the first three points made in the appellant's brief. 

The fourth point gocs to alleged improper conduct of counsel for plain- 
tiff in arguing the case. A careful reading of these arguments’ will convince 
the most technical mind that there is no substance to this claim. The trial 
court eliminated all that might tend toward the improper. It might be 
said that the trial court was rather close in his rulings in this matter. He 
may have cut out some things that could have well been said. 

IV. Question is made as to the form of the verdict, and as to the want 
of evidence to show vexatious delay in the payment of the policies. The 
statute, as amended in 19/1, is now section 6337, R. S. 1919, and reads: 

“In an action against any insurance company to recover the amount of 
any loss under a policy of fire, cyclone, lightning, life, health, accident, em- 
ployers’ liability, burglary, theft, embezzlement, fidelity, indemnity, marine 
or other insurance, if it appear from the evidence that such company has 
vexationsly refused to pay such loss, the court or jury may, in addition to 
the amount thereof and interest, allow the plaintiff damages not to exceed 
ten per cent. on the amount of the loss and a reasonable attorney’s fee; 
and the court shall enter judgment for the aggregate sum found in the ver- 
dict.” 

[7, 8] The use of the word “may’” leaves a discretion in the jury te 
award or not award the 10 per cent. damage and attorney’s fees. It hae 
been ruled that: (1) There should be at least a general verdict assessing 
both the penalty and the attorney’s fees; or (2) “an affirmative finding 
that the refusal to pay was in fact vexatious.” Shoe Co. v. Assurance Co., 
277 Mo. loc. cit. 421, 210 S. W. 37. This the case rules to be technical er- 
ror, but error against the plaintiff. The verdict in that casé was as in the 
verdict in this case. Attorney’s fees were allowed and stated in the verdict, 
but the 10 per cent, penalty was not allowed. With the view we entertain 
in this case we need not discuss the propriety of the ruling, supra. We feel 
that there was no substantial evidence to sustain the penalty of the statute, 
either for the 10 per cent. of the amount, or the attorney's fees. The stat- 
ute is penal and should be strictly construed. Shoe Co. Case, supra, 
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In Fay v. Insurance Co., 268 Mo. loc. cit. 389, 187 S. W. 861, we ruled 
that the petition must allege the damages or penalties recoverable under this 
statute, and the proof must show a vexatious refusal to pay. 

[9] In the Shoe Co. Case, surpa (277 Mo. loc. cit. 423, 210 S. W. 43), 
we approved the following rule as announced by the Kansas City Court of 
Appeals : 

“And while affirmative proof is not required to show vexatious refusal, 
yet the penalty should not be inflicted unless the evidence and circumstances 
show that such refusal was willful and without reasonable cause as the 
facts appeared to a reasonable and prudent man before the trial; and 
merely because the judgment, after trial, is adverse to defendant’s conten- 
tion, is no reason for inflicting the penalty.” 

[10, 12] In the case before us there was the Single issue of fact whether 
or not the self-destruction of deceased was done while sane or while insane. 
The record of evidence discloses no bad faith in contending that deceased 
was sane at the time. It will not do to say that insurance companies, act- 
ing in good faith, may not consider either an issue of fact or an issue of law, 
without subjecting itself to the penalties of the statute, supra. There is 
enough in this record to justify the holding that the defense was made in 
good faith upon this single question of fact. It is true that in the briefs 
here the Brunswick Case is vehemently attacked, and if it were not for 
the facts in the record, one might conclude that the refusal to pay was for 
the purpose of attacking that case, and all cases from the Logan Case on to 
the present time. However, where the facts indicate, as here, that the 
company could in good faith attack the alleged insanity of deceased, it 
should not be penalized simply because after defeat below it appealed from 
the verdict of insanity, and not only presses that question, but the other 
question as well. The assessment of attorney’s fees should not stand, for 
want of evidence tending to show a vexatious refusal to pay. This, how- 
ever, can be cured by remittitur, for the jury fixed the amount at "$2,000 
or $1, 000 upon each count. The facts in this record are very different from 
those cases where we have sustained the penalties of the statute. Had the 
jury found that deceased was sane at the time of his self-destruction, such 
finding would not have been without some substantial evidence to support 
it. In such a case we should not denounce the defendant as acting in bad 

faith in interposing the defense, and trying the case. In other words, we 
should not say that the refusal “was willful and without reasonable cause 
as the facts appeared to a reasonable and prudent man before the trial.” 

Whatever we may conclude as to other alleged errors, there was error 
in permitting the judgment for attorney's fees to stand. 

[13] V. The only point made as to instructions reads: 

“Instructions improperly given on behalf of plaintiff are not cured by 
defendant’s instructions. Bellows v. Ins. Co. (Mo. Sup.) 203 S. W. loc. 
cit. 985; Hall v. Coal Co., 260 Mo. 351, 168 S. W. 927, Ann. Cas. 1916C, 
375; State ex rel. v. Ellison, 272 Mo. loc .cit. 583, 199 S. W. 984.” 

It will be noted that no point is made here as to the incorrectness of 
either of plaintiff's instructions. This is point VI, the last made under the 
“Points and Authorities.” 

The assignments of error cover objections to instructions, and there is 
some argument as to the modification of some of defendant’s instructions, 
and the error of plaintiff’s instructions defining insanity. It is not pointed 
out just how the plaintiff was depending upon defendant's instructions for 
aid. The cases cited under this point 6 announces good law, but their ap- 
plication to this case is far-fetched. Nor is it pointed out just how the 
court modified defendant’s instructions. These matters may therefore be 
put aside. As said there is complaint of the instructions defining insanity. 
We shall not go into details. They are practically rescripts of instructions 
approved in Ritter v. Mutual Life Insurance Co., 169 U. S. loc. cit. 149, 18 
Sup. Ct. 300, 42 L. Ed. 693, and cases cited therein. The case was well 
tried, save and except the matter of penalties under our statute, supra. This 
LXI. 
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can be cured by remittitur as the amount is fixed by the verdict. If within 
10 days the plaintiff will remit the sum of $2,000 as of the date of the 
judgment, then the judgment is affirmed for the sum of $16,025.76, as and 
of the date of the judgment. If no remittitur be filed as required above, 
then the said judgment shall be reversed and cause remanded. 


All concur. 
oe 


MEREDITH yv. BUSINESS MEN’S ACC. ASS’N OF AMERICA. 
(No. 14365.) 
(Kansas City Court of Appeals. Missouri. June 11, 1923.) 
252 Southwestern Reporter, 976. 

INSURANCE — DEATH OF INSURED WHILE PASSENGER FOR 
HIRE IN AIRPLANE IS WITHIN EXCEPTION OF “PARTICI- 
PATING IN AERONAUTICS.” 

Where insured was killed by accident while passenger for hire in air- 
plane, his death came within the exception of “participating in aeronautics,” 
which means to share in sailing or floating in the air; and no recovery could 
be had in such case under a clause providing that “full indemnities shall be 
paid for injuries sustained or sickness contracted while the insured is en- 
gaged in games or sports for recreation.” 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

Appeal from Circuit Court, Caldwell County; Arch. B. Davis, Judge. 

Action by Maude L. Meredith against the Business Men’s Accident As- 
sociation of America. Judgment for defendant, and plaintiff appeals. Af- 
firmed. 

Davis & Ashby, of Chillicothe, for appeliant. 

Solon T. Gilmore, of Kansas City, for respondent. 

ARNOLD, J. This is an action to recover upon an accident insurance 
policy for the death of plaintiff's husband from external, violent, and acci- 
dental means. The cause was tried to the court without the aid of a jury 
upon an agreed statement of facts as follows: 

“(1) That at the time of the death of Oscar O. Meredith, husband of 
the plaintiff, he held a policy issued by the defendant, by which it agreed to 
pay her the sum of $5,000 in the event of his death from external, violent, 
and accidental means, subject, however, to the terms and conditions set forth 
in said policy. 

“(2) It is further admitted that, while said policy was in full force 
and effect, said Oscar O. Meredith was riding as a passenger for hire in an 
aeroplane, and was killed by a fall of said aeroplane. 

*“(3) It is admitted that plaintiff has done all of the things required by 
her to be done under the terms of said contract. 

“(4) That the said policy shall be introduced in evidence, that all of 
its terms may be before the court. 

“(5) That defendant denies liability upon the ground that said Oscar 
O. Meredith lost his life as the result of injuries sustained while partici- 
pating in or in consequence of participating in aeronautics. 

“(6) That, if this defense is good under the terms of said policy, 
plaintiff is not entitled to recover; otherwise plaintiff is entitled to recover 
a of $5,000 with interest at 6 per cent. per annum from February 4, 
1920. 

“(7) That a jury is waived and all questions as to pleadings are 
waived, including the filing of an answer.” 

The policy is set out in full in the abstract, but the only parts which 
we have to deal with in this review are as follows: 

Section 12, art. 13, provides: 

“This policy does not cover any injury, fatal or otherwise, sustained 
by the insured while under the influence or suffering from the effects of 
any liquor or narcotic; nor any injury, fatai or otherwise, contributed to 
or effected by disease, bodily or mental infirmity, hernia, orchitis, fits, 
vertigo, sleepwalking, or medical or surgical treatment; nor any injury, 
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fatal or otherwise, intentionally inflicted by the insured (sane or insane) 
or by any other person (sane or insane) except it be established that the 
assault was committed for the sole purpose of burglary or robbery; nor 
any injury, fatal or otherwise, sustained by the insured while participating 
in or in consequence of having participated in aeronautics, or while riding 
a motorcycle, or while violating any law.” 

And that part of section 10 of article 13 which reads: 

“In the event the insured is injured, fatally or otherwise, or contracts 
sickness after having changed his occupation to one classified by the asso- 
ciation as not eligible, or while doing any «act or thing pertaining to any 
occupation so classified, no indemnities shall be payable. Provided, how- 
ever, that full indemnities shall be paid for injuries sustained or sickness 
contracted while the insured is engaged in games or sports for recreation 
or while performing ordinary duties about his residence.” 

The policy was issued August 29, 1913. The petition alleges that on 
the 27th day of September, 1919, and during the life of said policy, while 
Oscar O. Meredith, the insured, “was riding, as a passenger for hire in a 
public conveyance, using gasoline or other substance as a motive power. 
to wit, an airplane, at Breckenridge, Mo., he was injured by reason of said 
airplane, upon which he was a passenger, colliding with the ground; that 
said injury caused the death of said Oscar O. Meredith, and said death oc- 
curred almost immediately as a direct result of said collision, and said in- 
jury and death were effected through external, violent, and accidental 
means, and independent of*all other causes, to wit, the collision of said 
airplane with the ground as aforesaid.” 

Plaintiff was the wife of Oscar O. Meredith, and the beneficiary named 
in the policy. Defendant denied liability, and this suit followed. The find- 
ing and judgment of the court were for defendant, and plaintiff appeals. 

The only point presented for our determination of this appeal is the 
intent and meaning of that clause in the policy quoted from section 12, art. 
13. It is urged that, as a general rule, a policy of accident insurance is to 
be liberally construed as against the insured and strictly construed as 
against the insurer, in the event there is ambiguity in the contract. The 
correctness of this rule is not denied by defendant, and we need not dis- 
cuss it. The question for our solution is as to whether or not the language 
of the policy is ambiguous as used in the clause under discussion. 

Plaintiff urges that the word “participate,” as used in the policy, has @ 
technical meaning, to wit, sharing in any and all profits accruing to the 
company or class to which the participator belongs; in other words, that it 
means here the business of sailing the air. It is also contended that the 
word “aeronautics” as used in the policy has no reference to an airplane, as 
aeronautics pertains principally to sailing or navigating the air by means 
of gas balloons. It is apparent this is an attempt to restrict the meaning 
of these words in a manner that cannot be sanctioned. The verb “to 
participate” as defined by Webster means “to have a share in common with 
others; to take part; to partake.” There is no implied meaning of contri- 
buting effort, nor that one participating is the creator or cause of that in 
which he participates. The word “aeronautics” is defined by Webster as 
“the science or art of ascending or sailing in the air. * * *” The 
Standard Dictionary defines it as “the art or practice of sailing or floating 
in the air. * * *” We therefore construe the words “participating in 
“rc to mean to share in sailing or floating in the air. 

But all this justly may be considered as hairsplitting distinctions, and, 
after all, the contract must be conStrued as all contracts are, to wit, by de- 
termining the intent of the parties thereto, and, in applying this rule, the 
contract will be construed in the light of all its terms, and each clausg 
a reof given a meaning. It was held in Meyer v. Christopher, 176 Ma 

, loc. cit. 594, 75 S. W. 750, 754: 

“Courts construe contracts and ascertain their meaning fron all the 
provisions of the contract and not from single words or phrases cr sefi- 
tcnees, and when the intention of the parties is thus ascertained, thet in- 
tention will be effectuated, unless it violates some inexorable rule ci lew.” 
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See, also, Burress v. Blair, 61 Mo. 133; Mitchell Furn. Co. v. Ins. Co., 
17 Mo. App. 627; Pabst Brewing Co. v. Ins. Co., 63 Mo. App. 663; Webb 
v. Ins. Co., 14 Mo. loc. cit. 8. 

The contract of insurance in the case at bar clearly contemplates the 
classification of occupations as to the hazard of the risks, and the right ex- 
ists in the insurer to protect itself from extraordinary hazards. The pre- 
mium rate is thereby fixed. The company therefore has the right to limit 
the insured in his indulgences in hazards not within the terms of the policy. 
The plain intent and object of the insurer in section 12, art. 13, was to 
place without the operation of the policy extrahazardous undertakings, 
such as participating in aeronautics and riding motorcycles. These, being 
extrahazardous undertakings, naturally would increase the probability of 
injury to persons engaging in them. 

It is argued by plaintiff that, if this court should find that she is 
wrong in her construction of the clause relating to participation in aero- 
nautics, still she should be allowed to recover under the clause above quoted 
from section 10, art. 13, providing: 

“Full indemnities shall be paid for injuries sustained or sickness con- 
tracted while the insured is engaged in games or sports for recreation,” 
etc. 

This clause is not applicable because it refers to the reduction in in- 
demnities on change of occupation, and providing that those indemnities 
shall not be reduced if the insured is engaged in games or sports. Inas- 
much as the policy specifically provides that no indemnity whatever shall 
be payable for injury, fatal or otherwise, while participating in aeronautics, 
and the clause quoted does not provide for any increase because the in- 
sured is engaged in games or sports, it would be a strained construction 
that would bring the insured in this case within the indemnities provided 
in the recreation clause. 

We realize that this is a case of first impression in this state, but the 
basic principles involved have been applied in the construction of contracts. 
Our attention is called to the case of Travelers’ Ins. Co. v. Peake, 82 Fla. 
128, 89 South. 418, where it is said: 

“A passenger in an airplane flying in the air, whether he takes part 
in the operation of the airplane or not, is ‘participating in aeronautics’ 
within the intent and meaning of the provisions specifically excepting such 
a risk from the indemnity contract contained in the policy.” 

In Bew v. Ins. Co., 95 N. J. Law, 533, 112 Atl. 859, 14 A. L. R. 983, 
the court said: 

“Is a passenger in a balloon, which is not directed or propelled by any 
but natural forces, a participant in sailing or navigating the air? Is an ob- 
server in a military plane, who is not piloting it, participating in aviation? 
Is a military bomber, who does not touch the control of the plane, a partici- 
pant in aviation? Is the pilot of an airplane which carries an observer or 
photographer or the operator of a machine gun, over enemy lines, but 
merely drives his machine, participating in military activities? It seems to 
me that the answer to all these queries must be in the affirmative, although 
the individual in question is not the active agent. The purpose of his flight 
has no influence upon the question of whether or not he is participating in 
aeronautics. His presence in the plane makes him a participant in the flight 
which is aeronautical.” 

These cases ably support us in our conclusions that the finding and 
judgment of the trial court are proper, and should be sustained. Finding 
no reversible error in the case, the judgment is affirmed. 

All concur. 
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WHEELER vy. FIDELITY & CASUALTY CO. OF NEW YORK. 
(No. 22774.) 
(Supreme Court of Missouri, in Banc. May 22, 1923.) 
251 Southwestern Reporter, 924. 

1. INSURANCE—EVIDENCE HELD TO JUSTIFY FINDING THAT 
INJURY WAS CAUSE OF DEATH. 

In action on accident insurance policy evidence that insured was ac- 
tively engaged in his vocation and apparently in perfect health immedi- 
ately before injury to his eye, that immediately afterward a virulent in- 
fection set up therein, and that a succession of ulcers followed for more 
than three months, during which time he became greatly reduced in flesh, 
increasingly nervous, and- his face thin and drawn, until he died, justified 
a finding that the injury was the cause of death. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE—INJURY SETTING IN MOTION AGENCIES RE- 
SULTING IN DEATH WITHOUT INTERVENTION OF 
OTHER INDEPENDENT FORCE IS SOLE AND PROXIMATE 
CAUSE, THOUGH PHYSICAL INFIRMITY WAS NECESSARY 
CONDITION. 

If, under the peculiar temperament or condition of health of an indi- 
vidual injured, such injury appears as the active, efficient cause that sets in 
motion agencies resulting in death without the intervention of any other 
independent force, it should be regarded as the sole and proximate cause 
cf death, though the victim’s physical infirmity may be a necessary condi- 
tion to the result. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

Appeal from St. Louis Circuit Court; Benjamin J. Klene, Judge. 

Action by Naomi N. Wheeler against the Fidelity & Casualty Company 
of New York. From a judgment of nonsuit, plaintiff appeals. Reversed 
and remanded. 

Kinealy & Kinealy, of St. Louis, for appellant. 

Jones, Hocker, Sullivan & Angert, of St. Louis, for respondent. 

RAGLAND, J. This is a suit on a policy of accident insurance, to re- 
cover the indemnity therein provided for in case of death. 

As applicable to the cause of action pleaded, the insuring clause in the 
policy reads: , 

“Does hereby insure * * * against bodily injury sustained * * * 
through accidental means and resulting directly, independently, and ex- 
clusively of all other causes, in death.” 

A subsequent stipulation provides for the indemnity as follows: 

“Tf within 26 weeks from the date of the accident * * * the in- 
sured suffers death as the direct result of bodily injury, the company will 
pay the beneficiary $5,000 and in addition $25 a week for * * * the 
period between the date of the accident and the date of the death.” 

Albert H. Wheeler was the insured under the policy, and the plaintiff, 
his wife, was the beneficiary named therein. As developed by the trial 
below, the principal point in dispute was whether the insured’s death had 
resulted from a bodily injury, which he had received through accidental 
means, within the meaning of the policy provisions. The trial court held 
that plaintiff's evidence was not sufficient to take her to the jury on this 
issue, and at the conclusion of her case in chief would have directed a ver- 
dict for defendant had she not then taken an involuntary nonsuit. The 
correctness of that ruling, which involves a review of the evidence, is the 
matter presented for determination on this appeal. 

The case made by plaintiff on the evidence was substantially as fol- 
lows: On June 25, 1919, Albert H. Wheeler, the insured, was residing in 
the city of St. Louis with his wife and son. He was 54 years of age, had 
been a traveling salesman for about 25 years, and was then so employed. 
On the evening of the day just mentioned he left St. Louis for a visit to 
Marion, Kan., his former home. According to the schedule of trains he 





SECT TEEN eccpens 








1542 Insurance Law Journal, Vol. 61. [1923 


was to take en route, he arrived in Kansas City at about 7 o'clock the next 
morning and after a wait of something like an hour left over another road 
for his destination, where he arrived at 1:40 p. m. At the time he left St. 
Louis he was in apparent good health, and had been during the preceding 
year, and to all appearance his eyes were, and had been, in a normal healthy 
condition. On the afternoon of his arrival at Marion he visited a local 
physician, who removed from his left eye an angular sharpedged cinder 
about the size of a mustard seed. It was embedded in the cornea, and the 
physician found it necessary to apply a local anesthetic and remove it with 
an “eye spud.” There was a marked conjunctivitis of the eye, and a local 
treatment was prescribed. 

Wheeler returned to St. Louis about the 18th of July, suffering greatly 
with his eye. The next day he put himself under the professional care of 
Dr. Emmet P. North, an oculist. From that time on until his death,, 
which occurred November 4, 1919, his eye was treated daily by Dr. North. 
The latter found a superficial corneal ulcer in the inner and upper margin 
of the cornea. During the course of the treatment the ulcer at the initial 
site healed and others appeared from time to time. As fast as one would 
heal another would appear. This continued until about three-fourths of 
the cornea had been involved. At the time of insured’s death, according 
to Dr. North, the eye was practically healed. The plaintiff testified, how- 
ever, that from the time her husband returned home until his death, his 
eye “gradually became worse and more inflamed and discharged. The last 
day it was very bad.” On cross-examination she somewhat qualified this 
statement by saying that she referred to the apparent conditions of the eye, 
= Dr. North of course knew the actual conditions much better than she 

id. 

During a considerable period of time immediately preceding Novem- 
ber 9, 1917, the precise extent of which is not disclosed by the evidence, the 
insured was under the treatment of Dr. William Engelbach for syphilis. 
Immediately upon his return from Kansas he went to Dr. Engelbach, who, 
after directing him to have Dr. North treat his eye, resumed the treatment 
for syphilis, which he continued until his patient’s death. According to Dr. 
Engelbach, the disease was at that time in a late secondary or early terti- 
ary stage, but there was no active manifestations of it. 

When Wheeler first returned home the latter part of July, his general 
health as to outward appearance was still good. He weighed at that time 
150 or 160 pounds. During the first part of September he went on one of 
his regular trips as a salesman, but after having been gone about ten days 
returned home. He never attempted to go out on the road again. The 
specific thing from which he was suffering was the affliction of his eye. 
Gradually be became reduced in flesh; his face grew thin and drawn; he 
became increasingly nervous and mentally distressed. Notwithstanding, he 
went down town practically every day—to the offices of his physicians, and 
to the wholesale house where he remained long enough to make sugges- 
tions respecting the details of business matters originating in the territory 
for which he was salesman. He made these trips in an automobile. Some- 
times he drove the car and at others his wife did. On the 4th day of No- 
vember they went down town together; he parked the car near the en- 
trance of one of the department stores; she got out and went into the 
store; in about five minutes thereafter she returned and found him sitting 
in the same position in which she left him, gasping for breath—dying. 

An autopsy on the remains disclosed a marked degree of sclerosis of 
the arterial system in the region of the heart, including the aorta and 
coronary artery, the latter being the artery which feeds arterial blood to 
the heart itself. In the posterior coronary artery there was extensive 
sclerosis and calcification. At one point in this artery the arterio-sclerotic 
thickening was such that the passageway for the blood was reduced from 
a third to a half of its normal size. At this narrowed point a blood clot 
was found which had entirely closed the artery and thereby shut off the 
flow of the blood, and this clot or thrombus, in the opinion of all the phy- 
sicians who testified on the subject, was the immediate cause of death. 
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With respect to the cause of Wheeler’s death, Dr. John L. Tierney 
testified in part as follows: 

“Q. Could the condition of the arteries—in your opinion, could the 
condition of the arteries, kidney, and heart, as outlined in your findings of 
the post mortem, could that have caused, in itself, the death of Mr. 
Wheeler? A. No, sir. 

“Q. What was the cause of death? Do you know what, from your 
judgment, was the immediate cause of the death of Mr. Wheeler? A. 
Thrombosis of the coronary artery. 

“Q. How would that cause death? A. The coronary arteries are the 
vascular supply of the heart muscles; furnish the nutrition and exchange 
various elements to and from the heart, and when they have ceased to func- 
— nutritiion is cut off and thus produces the immediate cause of 
death. 

“Q. Will you explain to us, doctor, just what thrombosis is, what it is 
composed of, and how it is made up? A. Thrombus is an obstructing clot 
in a vessel. It may be composed of different elements, fibrous, red and 
white corpuscles, and bacteria, and things of that sort. 

“Q. What was this thrombosis? A. That thrombosis, as far as could 
be determined from the appearance, was an ordinary clot. 

“Q. Red or white? A. It was red in color. 

“Q. Could a bacteriologist from an examination of this clot determine 
whether there was bacteria in the clot or not at the time you made your 
post mortem? A. It would be possible by the stain method—microscopic 
examination—to determine the presence of bacteria. 

“Q. I will ask you, doctor, taking into consideration the findings that 
you found in your post mortem and which you read, if Mr. Wheeler had 
suffered an accident whereby a cinder was lodged in the cornea of the left 
eye, on or about June 26, 1919; that afterwards, on July 19, 1919, he was 
treated and found to have an ulcer in the cornea of the eye; that treat- 
ments continued on up to November 3, 1919, during which time the ulcer 
would disappear and reappear in another portion of the cornea until about 
three-quarters of the cornea was involved; during that time Mr. Wheeler’s 
general health and appearance deteriorated and he was nervous and lost 
considerable weight, and his face had the appearance of being drawn with 
pain—could, in your opinion, that injury to the eye have caused the forma- 
tion of the thrombus and have caused the death of Mr. Wheeler? A. Tak- 
ing the fundamental principle that the thrombus caused the death, accept- 
ing that, you mean? 

“Q. Yes. A. I think it is possible that the infection of the eye and the 
consequent debilitating influences of the infection, and the worry and things 
of that sort may have contributed; it is possible that they did. 

“Q. It could have caused his death? A. The infection of his eye could 
have been a factor in the thrombus which caused his death; yes, sir. 

“Q. In which way, doctor, could the eye—an ulcer in the eye, form a 
thrombus in the coronary artery? A. Through the medium of infection, 
with the implied presence of bacteria. 

“Q. What do you mean by ‘implied presence’? A. Because bacteria 
are essential to infection. 

“Q. In other words, there would be present, first, bacteria in the blood? 
A. No; not necessarily in the blood. 

“Q. Well, in what? A. At the site of the condition—you mean in the 
production of a thrombus, yes. 

“Q. First, we must first assume there was bacteria in the eye? A. 
Yes, sir. 

“Q. All right. And that bacteria must reach the coronary artery; is 
that correct? A. Yes, sir. 

“Q. What is bacteria? A. Bacteria is an unicellular organization it- 
self. 

“Q. That is, a substance as distinguished from toxine? A. Toxine is 
also a substance. ' 

“Q. Isn’t toxine a solution? A. It is a substance. 





1544 Insurance Law Journal, Vol. 61. [1923 


“Q. And bacteria is a substance, as a cinder or as a piece of dirt or 
grit? A. They are both entities. 
“Q. But a toxine is a solution and poison; isn’t that correct? A, A 
toxine is a poison is the general acceptance. 
* * * * 


* * * 


“Q. Before the eye could in any way contribute or have anything to do 
with the formation of this thrombus, bacteria fram the eye would have to 
circulate through the system and have reached the artery? A I. will say 
just the infection, probably, yes; but the eye could contribute in other ways. 

“Q. In what other ways? A. Simply by lowering the individual’s re- 
sistance—the degenerating or debilitating factors that are incident to the 
affection, such as pain or apprehension and worry. Those things have a 
debilitating influence and tend to lower the resistance of the individual. 

“Q. When you speak of contributing to the formation of this clot, you 
are taking into account his mental condition as being one of the factors— 
the worry you have spoken of? A. As intensifying the infection, indirectly, 
in that the worry produced the clot. ° 

“Q. Besides lowering the resistance in what way could the eye condi- 
tion have done it? A. We are back now to the infection—the natural in- 
fection. 

“Q. And before that could have anything to do with this, bacteria 
would have to reach the diseased wall, through the circulatory system? A. 
The bacteria are the— 

“Q. Just a minute, could they contribute in any other way without 
reaching it? A. No; we will grant that the bacteria must reach‘that point. 

“Q. Doing that it has got to circulate all through the system, and 
through the lungs and through the heart, until it reaches this coronary 
attery? <A, Yes, sir. 

“Q. Did you find any. evidence of this bacteria in the lungs at the 
autopsy? A. May I refer to the report? Of course, we wouldn't be able 
to see the bacteria. 

“Q. Did you see any traces of this bacteria through that course, any- 
where? A. No; as I recall it there was no evidence of a bacterial nature 
in the lung. 

“Q. There was none in the heart, was there? A. Or the coronary 
artery. 

“Q. Well, doctor, this whole course, the bacteria you found no evi- 
dence of it being present? <A. No. sir. 

“QO. That is correct? A. Yes, sir. 

“Q. The coronary artery was considerably diseased; isn’t that correct? 
A. Yes, sir. 

“Q. And by that we mean there was present arterio sclerosis? A. 
There were changes in the wall of the coronary artery. 

“Q. You mean a deposit of calcium salts on the internal wall and a 
disease of the wall; that is correct? A. Yes, sir. 

“Q. The diameter of the wall was narrowed about one-half of its nor- 
mal width? A. One-third to one-half. 

“Q. And what was the length of the diseased part of the wall? A. I 
will have to refer—I don’t recall the figures. 

“Q. Refer to your memorandum, please. A. I don’t know whether it 
is—it says ‘Posterior coronary artery shows extensive arterio sclerosis 
from one-half to three-quarters inches from mouth, one patch three- 
eighths of an inch in length.’ ‘ 

“Q. Right in this diseased wall or narrowed wall you found this 
thrombus? A. Yes, sir. 

“Q. And the thrombus in this instance was a red blood clot? A. Yes, 
sir; a red clot. 

“Q. With that diseased condition, aren't the prime factors for the 
formation of a thrombus, first, a diseased wall, arterio sclerosis; second, 
slowing up of the blood, caused by this narrow passage at that point; 
third, an eddying of the blood at that point of entrance into or through the 
diseased wall? Aren’t those, as given by all medical authorities, the prime 
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factors for the formation of a thrombus, such as you found in this case? 
A. The three points you mention are all contributing factors; yes. 

“Q. Well, aren’t they sufficient, of themselves, to form a thrombus 
such as you found with the conditions being as you found them? A. It is 
possible; yes. 

“Q. It is possible, then, for this thrombus to have been formed and 
caused by the diseased condition of the wall, and naturally the slowing up 
and eddying of the blood, independent of any bacteria in the blood? A, It 
is a possibility. 

“Q. You found no bacteria there in the blood, anywhere, did you? A, 
How do you mean, found it? 

“Q. I say, you found no bacteria? A. You can’t see bacteria. 

“Q. You made no examination to determine it? A. No; those exami- 
ations were not in my hands. 

“Q. It is just as possible that this thrombus was formed, or caused to 
be formed, from the diseased wall, and these three prime factors that I 
have mentioned, all of which existed, as from any bacteria from any part 
of the body—just as possible? Isn't that just as possible, doctor—we are 
dealing in possibilities? A. We are dealing in possibilities; yes. 

“Q. Isn’t it just as possible and just as probable? A. I would have 
to distinguish that to give it a proper answer. May I illustrate in order to 
elucidate? 

“Q. Answer the question and then.explain. Isn’t it just as probable? 
A No, sir. 

* * * * * * * 

“Q. Assuming that Mr. Wheeler had syphilis and had it for a long 
time, in your opinion, then, that was the cause of the formation of this—t 
mean the diseased condition of the artery—arterio sclerosis? A. I think 
that is possible. 

“Q. That is the usual cause of it? A. In the presence of known infec- 
tion it is logical to presume it to be a contributing factor. 

“Q. Isn’t syphilis a disease of the blood? A. It is commonly accepted 
as a disease of the blood; yes, sir. 

“Q. Well, now, isn’t it an infection of the blood at times? A. Yes; at 
times the infection is in the blood. 

“Q. Well, it is also along the line of vour reasoning, then, in that bac- 
teria might have come from the eye to the coronary artery, this bacteria 
from syphilis might have produced the same result? A. The organism of 
syphilis is not bacteria. 

“Q. It is a disease of the blood, isn’t it? A. It is a disease of the blood. 

“Q. That can form or contribute to the formation of a thrombosis, 
can it not? A. The organism of syphilis and the organism of ordinary in- 
fection are much different, and are two totally different types. 

“Q. Either may be a nucleus of a thrombus? A. They are not com- 
parable, because the organism of syphilis is not an infection in the sense 
that it produces pus or the ordinary result of infection. It is a different 
sort of thing. s 

“Q. Isn’t the disease in the blood from syphilis a toxine? A. At some 
time in the course of the disease, the infection and organism is in the blood. 

“Q. And you can’t say they didn’t exist at that time? A. It is not 
at all probable. 

“Q. You can’t say that they didn’t exist at that time? <A. I could say 
with reasonable certainty that they were not in the free circulation of the 
blood; yes. 

“Q. Well, if this syphilitic condition was not active, but a condition 
of long standing or possibly an inherited condition, would there have been 
any bacteria from the syphilitic condition in the blood? A. There might 
be, yes; but the likelihood that they are present is not as great as it would 
be in the earlier stages in the acute. 

“Q. This condition—this sclerotic condition of the arteries, could you 
tell if that was a new development or was it a matter of long standing? 
A. It was probably a matter of some time, chronic process, very likely it 
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was; I mean a slow developing thing, extending over the course of a num- 
ber of years. 

“Q. Before the bacteria from the eye could get in the circulatory sys- 
tem, what would it have to go through? A. It would have to go through— 
coming from the eye it would have to come through certain small spaces 
analogous to the lymph spaces in the perineurium sheath, in the lymph 
spaces, and down various routes into the lungs, and from the lungs back 
into the heart and from the heart into the vessels and out iti the general 
circulation.” 

Dr. William Engelbach, in answer to substantially the same hypothet- 
ical questions propounded to Dr. Tierney, said: 

“My opinion is that the injury contributed to his death.” 

He further testified: 

“Q. What do you mean by that, doctor? A. That it was one of the 
oni. factors in producing his death—the injury to the eye you are speak- 
ing of. 

“Q. What do you mean when you answer my question, that this condi- 
tion could have caused the death? A. Well, I mean the infection in the 
eye, and the secondary effect of that, consequent to it, could have been a 
factor in the production of the thrombosis, the formation of the thrombosis, 
which was the cause of death. 

“Q. These thrombuses—is that what you call them? A. Yes, sir. 

“Q. They are produced oftentimes by the disturbance of the current 
of the blood as it flows through these areas—these impeded areas, are they 
not? A. Sometimes; that is one factor in their production—sometimes. 

“Q. Well, I say those may be—it may be a factor? A. It may be; 
yes, sir. 

“Q. Where these—at the place where these—where the sclerosis begins 
and where the narrowing of the arteries begin, there is a sort of an eddy- 
ing of the blood there, isn’t there; as the blood runs up and finds its pas- 
sage interfered with and restricted, there is an eddying of the blood there, 
isn’t there? A. Sometimes; yes, sir. 

“Q. That is there all the time where you have that condition? A. 
Well, no; not all the time; it all depends a great deal on the size of the 
artery. 

“OQ. Where it is restricted; where the coronary artery is restricted to 
one-half its size, and you have the reduction from that one place, for the 
normal size to half the size, and the blood comes up against that obstruc- 
tion, it creates an eddying and flurrying in the blood as it strikes? A. 
Yes, sir. 

“Q. And that tends to a coagulation of the blood, doesn’t it? A. It 
might. 

" “Q. And this coaguluation of the blood is really a blood clot, isn’t it? 
A. Yes, sir. 

“Q. And the blood clot is a thrombus, which is deposited at this parti- 
cular place or becomes attached to this particular place, and interferes or 
stops the flow of blood at that point, and in the case of an important artery 
like the coronary artery, death results, doesn’t it? A. That might be pos- 
sible; yes, sir. 

“Q. Isn't that the usual cause of it? A. Well, no; I don’t think the 
narrowing itself is the usual cause. 

“Q. But it is the obstruction to the flow of the blood that causes the 
death? <A. Yes, sir; but the obstruction, itself, may not produce the 
thrombus, itself. 

“Q. It usually does, though, doesn’t it? A. It may be one factor that 
helps produce it, but not alone. 

“Q. But it usually does, doesn’t it? A. With other factors working 
and operating. 

“Q. Other factors are not necessary to the result, are they; they may 
accomplish it, but they are not necessary in the result of it, are they doc- 
tor? <A. Yes, they usually are. 

“Q. They usually are? A. Yes, sir. 
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“Q. What other factors than those are necessary? A. Well, we have 
thrombosis without any obstruction in the blood or any of the vessels or 
change in the vessel wall— 

“Q. You may have thrombosis without any disturbance of the vessel 
walls, then? A. Yes, sir. 

“Q. And when you have that it is due to some other cause than the 
condition of the wall; but in the great majority of the cases are not these 
thrombuses the result, are not they accompamied by the arterio sclerotic 
condition that existed there in connection with it? A. No; I wouldn’t say 
that; we have many thrombuses without arterio sclerosis. 

“Q. I say the greater number of them are accompanied by that? A, 
No; when you consider the great number of thrombuses that we have, I 
wouldn't say the great majority have arterio sclerosis associated with it. 

“Q. The thrombosis may result from a deposit being detached from 
Vy a ay of the artery and becoming the nucleus of thrombus, may it not? 
A. Yes, sir. 

“Q. And you may have, as you have described, some bacteria forming 
the nucleus? A. Yes, sir; an infection of the blood stream; may be 
toxzmia. 

“Q. Will you distinguish between toxemia and bacteria? A. Well, 
bacteria are live properties, where toxines are the production of parasites 
and disease germs, so to speak. 

“Q. Now, these toxines or bacteria, how do they get into the blood; 
what is your idea of that? A. Well, they get in through some atrium, or 
get into the blood or lymph stream through some connection, or outside 
opening into the vessels. 

* * * * * * * 


“Q. How would. the bacteria from the cornea of the eye, reach the 
coronary artery; could you describe the course it follows so that I or the 
jury might understand; how would it arrive at this spot? <A. Well, it 
would get into the lymph spaces of the cornea— 

“Q. What do you mean by the lymph spaces? A. They are the spaces 
between these cells, around the edge of the cornea, and in an infected 
cornea or infected area, like this patient had, that had the infection almost 
directly in contact with the blood vessels. 

“Q. Almost in direct contact? A. Yes, sir; as close as they could be 
in any other tissue. 

“Q. As I understand you, bacteria is one of the causes of thrombosis, 
one of many? A. Yes, sir. 

“Q. There are many causes of thrombosis, aren’t there? A. Not so 
very many— a number of different bacteria. 

-“Q. As I understand you, according to your science, one of them may 
be produced by the eddying of the blood and the resultant coagulation of 
the blood through contact with the restricted areas in the sclerotic part of 
the artery? A. Yes, sir. 

“Q. And you may have from a substance which is separated from the 
walls of the arteries themselves where they are in a diseased condition, 
which may produce them? A. Yes, sir. 

“Q. And you may have a condition which is in the blood itself, may 
you not, some diseased condition that exists in the blood itself? A. With- 
out any change in the vascular system itself. 

“Q. And the purely diseased condition of the blood vessels themselves 
—of the blood itself? A. Yes, sir; of the blood too. 

“Q. The blood is composed of these two corpuscles? A. Yes, sir. 

“Q. The red and white? A. Yes, sir. 

“Q. And the disease of them may produce that result, may they not? 
A. Yes, sir. 

“Q. Or one or both of them, and then again you may have poison— 
what was the word—toxemia in the blood itself, that may produce it, and 
active, live bacteria in the blood, itself, may produce that? A. Yes, sir.” 

Both physicians admitted that they had never before observed, heard, 
or read of a case in which an injury to the eye, such as the insured suf- 
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fered, was thought to have been a factor in the formation of a thrombus. 

Dr. North testified that it would be more difficult to effect the cure of 
an injury where the person was affected with a disease of the blood like 
syphilis than it would be if he were in normal health. With respect to the 
presence of bacteria at the site of the injury, he said: 

“Q. Doctor, as I understand you there were some secretions, but 
whether they were pus secretions you were not able to say? A. There are 
always germs within the conjunctiva sac within the lids, within the outer 
protecting membranes of the eyeball. There are always germs there. You 
can always count on having pus, at least when the trouble had gone as 
long as this had. 

“Q. You didn’t make any examination then to verify whether these 
secretions were pus or not? A. No. sir. 

“Q. You are simply reasoning from your general experience? <A. Yes, 
sir. 

“Q. There are germs under the eyelids and maybe on all exposed por- 
tions of the body? A. Yes, sir. 

“Q. And these secretions may have become impregnated with these 
germs? A, Yes, sir. 

“Q. And those germs would move out with the secretions, wouldn't 
they—be washed out with the secretions? A. Yes. 

“Q. That would be the usual experience, wouldn’t it? A. As a rule; 
yes, sir.” 

None of the physicians present at the autopsy was able to tell whether 
the thrombus was attached to the wall of the artery, and there was no evi- 
dence as to the component elements of the ciot. 

I. In upholding the ruling of the trial court, respondent (defendant) 
contends: First, the evidence was not sufficient to support a finding that 
the injury to insured’s eye was the cause of his death; and, second, the 
evidence affirmatively shows that in any event such injury was not the 
direct cause of death, independently and exclusively of all other causes. 

As to the first contention respondent’s argument is that: The evi- 
dence shows that there were three possible causes of the blood clot whic 
was the immediate cause of death: (1) Infection from the eye might 
have found its way into the vascular system, thence through the lungs and 
heart into the arterial system; (2) the eddying and churning of the blood 
against the diseased arterial wall, due to the necessary slowing up of the 
current at the entry to the narrowed passageway, may have caused coagu- 
lation; and (3) a particle of the calcification, set up by the syphilitic in- 
fection on the inner arterial wall, may have broken off and become the 
nucleus around which the clot formed. And the evidence leaves it wholly 
to conjecture as to which of the three causes actually operated to produce 
the thrombus. The conclusion that infection from the eye was the cause 
cannot be reached without piling inference upon inference. The evidence 
goes no further than to show infection (bacteria) at the site of the injury; 
it must then be inferred that the bacteria or their toxines entered into the 
circulatory system, and from this inference the further inference must be 
drawn that they actually caused the formation of the blood clot. The 
necessity of basing the inference last mentioned on the one preceding is a 
fatal hiatus in the evidence relied upon to establish the chain of causation. 

The testimony of the two physicians who gave evidence on the sub- 
ject may be summarized as follows: A blood clot, which is but a coagu- 
lation of the blood, may be caused solely by the eddying of the blood when 
forced through a constricted part of an artery, or it may be caused by a 
particle of the calcareous deposit on the wall of a diseased artery detaching 
itself and entering the blood stream, but the formation of a clot from 
these causes alone is unusual. The usual cause is an impaired condition 
of the blood resulting from the presence of bacteria or their toxines in the 
blood itself. Thrombi are caused by this condition of the blood when the 
arteries are perfectly normal; diseased arterial walls, however, tend to 
facilitate their formation. It is therefore probable that the thrombus 
which caused the death of the insured was in turn caused by bacteria or 
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toxines. Deceased had been afflicted with syphilis, and it had reached the 
tertiary stage. While it is possible that at that stage of the disease for its 
infection and organisms to be in the free circulation of the blood, it is not 
at all probable. It is highly probable, therefcre, that the thrombus which 
effected the death in this case was caused by the infection from the eye. 


[1] It is true that a mere probability is not proof, and that the sum of 
two such probabilities is only a probability. Day v. Railroad, 96 Me. 207, 
52 Atl. 771, 90 Am. St. Rep. 335. But it would not have been necessary, 
under the evidence, for a finding that the insured’s death was caused by 
the injury to his eye to have rested upon a mere probability. The evidence 
shows without conflict that immediately prior to the injury he was actively 
engaged in his vocation as a traveling salesman, and his health to all out- 
ward appearance perfect. Immediately following the injury a most viru- 
lent infection set up in the eye; ulcer followed ulcer for a period of more 
than three months. During that period his appearance gradually changed, 
he became greatly reduced in flesh, he became increasingly nervous and 
his face grew thin and drawn. These conditions progressed relentlessly 
until he died. The only outward and visible cause of this sudden decline 
from normal health to feebleness and death was the injury to the eye. Nor 
does the testimony of the physicians disclose any other. According to that 
there were no active manifestations of syphilis during any of the time. On 
this evidence dealing only with the tangible external facts and conditions 
that followed in an unbroken chain of sequerice from the initial injury of 
the insured to his death, there being no other facts or circumstances rea- 
sonably accounting for his death, a jury would be justified in finding that 
the injury was the cause of his death. De Maet v. Storage Co., 231 Mo. 
615, 132 S. W. 732; MacDonald v. Railroad, 219 Mo. 468, 118 S. W. 78, 
16 Ann. Cas. 810; Sharp v. Railroad, 213 Mo. 517, 111 S. W. 1154. The 
medical testimony would not only be in harmony with such. finding, but 
would fortify it in showing the great probability of the existence of the 
fact so found. 

II. One of the physicians gave it as his opinion that the injury to the 
eye of the insured was one of the active factors in producing his death; 
the other said that the infection of the eye could have been a factor in the 
thrombus which caused his death. On these opinions of the experts, in 
connection with the evidence as to the diseased conditions of the arteries re- 
sulting from the pre-existing syphilitic affection, respondent bases its con- 
tention that the evidence shows that the injury to the eye, if a factor at 
all in the death of the insured, was but a contributing cause and not the di- 
rect cause “independently and exclusively of all other causes.” 

The carefully qualified deductions drawn by the two physicians from 
the facts assumed in the hypothetical questions should be considered in the 
light of their testimony as a whole. One of them testified that there were 
no active manifestations of syphilis; the other said that in his opinion the 
condition of the arteries could not, in itself, have caused death. It is clear 
that both were of the opinion that the disease of syphilis was not an active 
agent in bringing about Wheeler’s death. The only influence that it had 
therein was with respect to the conditions it had established in his body 
prior to the injury to his eye. By reason of that condition it was more dif- 
ficult to effect a cure of the eye, and much easier for the infection origi-- 
nating in it to cause the formation of a thrombus. 

[2] There seem to be two divergent lines of decision in the interpreta- 
tion of the vurious terms employed in policies of the character of the one 
in suit by way of limiting the cause or causes of death for which indemnity 
is provided, the divergence arising apparently over the question of whether 
the general rule of proximate cause is applicable and controlling. Appel- 
lant cites the cases that tend to support the view that that rule is the ulti- 
mate test of liability under such policies, while respondent urges a consid- 
eration of those appearing to oppose it. An analysis of the cases will, we 
think, disclose an apparent rather than a real conflict. Some of the deci- 
sions’ are made to turn upon the particular wording of the contract in- 
volved; others upon a peculiar state of facts. It would be an endless task, 
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however, to undertake the distinctions that would tend to bring them into 
harmony. It is sufficient for our purpose to say that the facts of the in- 
stant case clearly bring it within the rule of decision applied in Fetter v. 
Fidelity & Casualty Co., 174 Mo. 256, 268, 73 S. W. 592, 595 (61 L. R. A. 
459, 97 Am. St. Rep. 560) : 

“An injury which might naturally produce death in a person of a cer- 
tain temperament or state of health is the cause of his death, if he dies by 
reason of it, even if he would not have died if his temperament or previous 
health had been different.” 

. In Driskell v. Insurance Co., 117 Mo. App. 362, 369, 93 S. W. 882, it is 
said; 

“* * * Tf, under the peculiar temperament or condition of health 
of an individual upon whom it is inflicted, such injury appears as the ac- 
tive, efficient cause that sets in motion-agencies that result in death, without 
the intervention of any other independent force, then it should be regarded 
as the sole and proximate cause of death. The fact that the physical in- 
firmity of the victim may be a necessary condition to the result does not 
deprive the injury of its distinction as the sole producing cause. In such 
case, disease or low vitality do not arise to the dignity of concurring causes, 
but, in having deprived nature of her normal power of resistance to attack, 
appear rather as the passive allies of the agencies set in motion by the in- 
jury. 

That is a very lucid statement of the underlying principles involved, 
and their application to the facts of this case is manifest. Casualty Co. v. 
Lloyd, 165 Ind. 52, 73 N. E. 824; Thornton v. Ins. Co., 116 Ga. 121, 129, 
42 S. E. 287, 94 Am. St. Rep. 99; Modern Woodmen Accident Ass’n v. 
Shryock, 54 Neb. 250, 74 N. W. 607, 39 L. R. A. 826; Freeman v. Mer- 
cantile Accident Ass'n, 156 Mass. 351, 30 N. E. 1013, 17 L. R. A. 753; Law- 
rence v. Accident Ins. Co., 7 Q. B. D. 216. 

[3] When we speak of “the facts of this case,” we mean, of course, 
the facts which plaintiff's evidence reasonably tended to establish. That 
evidence, for the reasons we have endeavored to point out, was sufficient 
to warrant a finding by a jury that the death of the insured resulted di- 
rectly, independently, and exclusively of all other causes, from the injury 
to his eye, which it is conceded was sustained through accidental means. 

[4] III. This question was asked Dr. Engelbach: 

“Aside from the injury to the eye, in your opinion-were there sufficient 
findings in the post mortem of organic condition as to his heart and arteries 
and kidneys which could have caused the death of Mr. Wheeler?” 

He was not permitted to answer, on the ground that plaintiff was un- 
dertaking to prove a negative. Further along in the examination, after 
the witness had testified that in his opinion infection in the eye could have 
been a factor in the production of the thrombus, he was asked: 

“What other findings did you find from your post mortem, aside from 
the condition of the eye, that could have caused the formation of this 
thrombus and caused his death?” 

The same objection was sustained to this question as to the previous 
one. These questions called for testimony that was clearly relevant, and 
if they had elicited negative evidence, as it’ was assumed they would do, 
such evidence would not have been inadmissible merely because negative 
in character. 10 R. C. L. 928. 


[5] IV. Plaintiff offered in evidence a record kept by the United States 
Weather Bureau at Kansas City to prove the temperature at Marion, Kan., 
on June 26, 1919. Upon defendant’s objection the record was excluded as 
hearsay. It appeared that observations made at the various points in Kan- 
sas where the government had established recording stations were for- 
warded at the end of each month to an official of the Bureau at Topeka. 
This official systemized and tabulated the data contained in the reports and 
sent them on to the office at Kansas City, where they were further ar- 
ranged and put into final form for publication. In this form they were 
printed for general distribution, and in this form, as printed, they are kept 
as the records of the United States Weather Bureau at Kansas City. Such 
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a record is competent evidence of the facts stated in it, according to the 
great vot of authority. The applicatory rule is stated by Corpus Juris 
as follows: 

“A record or document kept or prepared by a person whose public 
duty it is to record truly the facts stated therein is, when relevant, admis- 
sible as prima facie evidence of such facts, although the statements therein 
were made extrajudicially by a person not under oath and not subject to 
cross-examination, and the person who made the record may have had no 
personal knowledge of the matter recited, provided that it was made origi- 
nally with the intent that it should be kept as a memorial to be referred to 
and used as evidence.” 22 C. J. 801. 

This was the substance of our holding in Priddy v. Boice, 201 Mo. 
309, 334, 99 S.-W. 1055, 9 L. R. A. (N. S.) 718, 119 Am. St. Rep. 762, 9 
Ann. Cas. 874, in ruling on the admissibility of copies of the United States 
census reports. 

{6} The plaintiff did not furnish defendant with proofs of death within 
the time stipulated in the policy, but she offered evidence tending to show 
a waiver of that provision. Appellant has briefed the question here, but 
as respondent has wholly ignored that phase of the case we conclude thar 
it does not seriously contend that the waiver was not established, at least 
prima facie. 

Because of the erroneous ruling that defendant at the close of plain- 
tiff’s case in chief was entitled to a directed verdict, the judgment is re- 
versed, and the cause remanded. 

All concur. 

ee 


GLOVER v. BANKERS’ HEALTH & LIFE INS. CO. (No. 13967.) 
(Court of Appeals of Georgia, Division No. 2. May 21, 1923.) 
117 Southeastern Reporter, 665. 
(Syllabus by the Court.) 


1. INSURANCE — ACTION MAINTAINABLE TO RECOVER PRE- 
MIUMS PAID UPON REPUDIATION BY INSURER; RECOV- 
ERY FOR INSURER’S BREACH HELD LIMITED BY BENE- 
FITS PAID; CLAIM FOR ATTORNEY’S FEES HELD GOOD AS 
AGAINST GENERAL DEMURRER. 


This was an action against an insurer by the insured for the recovery 
of $111.75 principal and $54.74 interest, being premiums with interest 
thereon paid in weekly installments under a combination life, sickness, and 
accident disability policy. It is in effect alleged that the insurance company, 
on account of the plaintiff's previous suit and recovery from it of $9 as sick 
benefits, which it had previously declined to pay, together with damages and 
attorney’s fees, had since refused and declined to accept any further pre- 
miums due, and had thereby caused the policy to lapse and become void. 
The plaintiff therefore sued for the sums stated and for an attorney’s fee 
of $50. The defendant demurred to the petition generally because it failed 
to set forth a cause of action, and demurred specially upon various grounds. 
The court passed an order sustaining the demurrers generally and dismiss- 
ing the petition, to which the plaintiff excepts. Held, construing the peti- 
tion according to its manifest intent, not as based upon a rescission, but up- 
on a breach of the entire contract by the insurer in wrongfully refusing to 
receive further premiums and to continue the insurance in force, a cause 
of action, good as against the general demurrer, was set forth, under the 
ruling of the Supreme Court in Alabama Gold Life Insurance Co. v. Gar- 
many, 74 Ga. 51 (la), (2a), 57, 58, in which it was held that, “where a pol- 
icy of life insurance provided for the payment of premiums annually, and 
gave the assured the right to continue the insurance, if, after the policy had 
been continued for several years, the company improperly refused to re- 
ceive further premiums or to continue the insurance, on a suit brought there- 
for by the assured, the measure of his damages was the amount of premiums 
paid, with interest on each from the time such payment was made.” See, 
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also, Timmerman v. Stanley, 123 Ga. 850 (5), 51 S. E. 760,1 L. R. A. (N. 
S.) 379; 14 R. C. L. 1014 (§ 193). 

(a) While, under the facts presented by the petition, the insurance 
company could not maintain its own proceeding to recover the benefits paid 
by it to the insured in partial performance of its entire contract, after 
having wrongfully breached its agreement (Ala. Gold Life Ins. Co. v. 
Garmany, supra, 74 Ga. 58, 59; Spalding Co. v. Chamberlin, 130 Ga. 649, 
654, 655, 61 S. E. 533; So. Fire Ins. Co. vy. Knight, 111 Ga. 622 [3], 36 S. E. 
821, 52 L. R. A. 70, 78 Am. St. Rep. 216; Natl. Life Ins. Co. v. Jackson, 18 
Ga. App. 494 [3], 89 S. E. 633), yet where the petition of the insured indi- 
cates that the benefits paid to him under the terms of the policy are fixed 
and determined or capable of definite ascertainment, his recovery should 
be limited accordingly in fixing the measure of his damages on account of 
the company’s repudiation of the contract. 

(b) The instant case, which is controlled by the rule adopted by the 
Supreme Court in this state as laid down in the Garmany Case, is distin- 
guishable from Farrow v. State Mutual Life Ins. Co., 22 Ga. App. 540, 96 
S. E. 446, where, as was pointed out in distinguishing that ruling from the 
Garmany Case and from Supreme Council v. Jordan, 117 Ga. 808, 45 S. 
E. 33, there was no breach by the company amounting to a repudiation of 
the contract itself; while here, as.in the Garmany Case and the Jordan 
Case, the company’s refusal to continue the insurance in force “went to the 
very vitals of the main contract.” 

(c) The allegations of the petition do not support the claim for at- 
torney’s fees under the provisions of Civil Code (1910) § 2549, but under 
the provisions of section 4392 the allegations of bad faith on the part of 
the defendant relative to the transaction and dealings out of which the 
cause of action arose render the claim for attorney's fees good as against 
demurrer. See Traders’ Ins. Co. v. Mann, 118 Ga. 381, 384, 45 S. E. 426; 
McKenzie v. Mitchell, 123 Ga. 72, 51 S. E. 34; Lovell v. Frankum, 145 Ga. 
106, 109, 88 S. E. 569; Twin City Lumber Co. v. Daniels, 22 Ga. App. 578, 
581, 96 S. E. 437. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

2. INSURANCE—PETITION HELD SUBJECT TO SPECIAL DE- 

MURRER FOR FAILURE TO ITEMIZE CLAIM. 


The petition was subject to the special ground of demurrer setting up 
its failure to itemize the total amount claimed for premiums paid and the 
periods of time and particular payments on which the total of interest 
claimed was computed. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

3. INSURANCE—PETITION HELD NOT SUBJECT TO DEMUR- 
RER AS NOT ATTACHING FULL COPY OF THE CONTRACT. 
The special ground setting up an alleged failure by the plaintiff to at- 

tach a full copy of the contract of insurance to his petition is without merit. 
There is attached a copy of what purports to be the policy itself, embody- 
ing all of. its essential provisions. The mere fact that the beginning of this 
policy recites that, “in consideration of the application for this policy, 
which is hereby made a part of this contract,” and the provision as to the 
payment of benefits recites, “this and the foregoing agreement being sub- 
ject to the terms, conditions, and provisions hereinafter set forth,” will not 
render such ground good. It is not essential that the application, which 
apparently was neither attached to the policy nor is apparently material to 
this action, should have been set forth; nor can this court, upon the record 
as it stands, determine whether or not “terms, conditions and provisions” 
existed in addition to those actually appearing and copied as constituting 
the policy. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

4. DIRECTIONS AS TO AMENDMENT. 

Direction is given that, at the time the judgment of this court is made 
the judgment of the court below, the plaintiff be allowed to amend his peti- 
tion so as to cure the defects pointed out in paragraph 4 of the special de- 
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murrer and referred to in paragraph 2 of this syllabus, and that upon his 
so doing, the case stand for trial upon the petition as thus amended; but 
that upon his failure so to do, the judgment of the court below be un- 
conditionally affirmed. 


Error from Superior Court, Richmond County; H. C. Hammond, 
Judge. 

Action by Robert Glover against the Bankers’ Health & Life Insurance 
Company. Judgment for defendant on demurrer, and plaintiff brings er- 
ror. Affirmed, with direction. 


Paul T. Chance and Sam F. Garlington, both of Augusta, for plaintiff 
in error. 

Archibald Blackshear, of Augusta, for defendant in error. 

Jenkins, P. J. Judgment affirmed, with direction. 

Stephens and Bell, JJ., concur. 

os 
MARTIN v. TRAVELERS’ INS. CO. (No. 3284.) 
(Springfield Court of Appeals. Missouri. Jan. 29, 1923. Rehearing Denied 
Feb. 13, 1923.) 
247 Southwestern aeabe 1024. 

1. INSURANCE — EVIDENCE HELD TO MAKE QUESTION FOK 
JURY AS TO ACCIDENTAL INJURY AND DEATH THERE- 
FROM. 

In an action on an accident insurance policy, evidence held sufficient to 
make a question for the jury as to whether insured, a railroad fireman, 
sustained an injury when the train on which he was riding collided vio- 
lently with other cars, and whether his subsequent death was the result 
thereof. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

3. INSURANCE—INSURED HELD “CONTINUOUSLY DISABLED 
FROM DATE OF ACCIDENT” WITHIN MEANING OF POL- 
ICY. 

A railway fireman, injured on the night of September 15th, but who 
continued to work until his usual quitting time and also worked one or two 
nights thereafter, but ceased to work not later than the morning of the 18th 
and possibly the morning of the 17th, and died thereafter without being 
able to resume work, held continuously disabled from the date of the acci- 
dent within the meaning of an accident policy. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

4. INSURANCE — INSTRUCTION SHOULD HAVE REQUIRED 
FINDING OF FACTS AS TO INJURY IN ACCORDANCE 
WITH THE POLICY. 

In an action on an accident policy, an instruction for plaintiff should 
have required findings that the injury wholly and continuously disabled 
insured from the date of the accident from performing any and every kind 
of duty pertaining to his occupation and was caused directly and independ- 
ently of all other causes through external, violent, and accidental means, 
where such were the requirements of the policy, though plaintiff might have 
submitted an explanatory instruction that total disability might be re- 
garded as beginning on the date of the accident, if following directly from 
an accidental injury within such time as the processes of nature consume 
in bringing a person affected to a state a total incapacity. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

5. INSURANCE—PREDISPOSING CAUSES OR CONDITIONS OR 
SUBSEQUENT CONTRIBUTING CAUSES HELD NOT TO DE- 
FEAT RECOVERY, IF ACCIDENTAL INJURY WAS PROXI- 
MATE CAUSE OF DEATH. 

Predisposing causes or conditions existing prior to an injury received 
in an accident, or subsequent contributing causes resulting directly from 

Vol, LXI. 
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the injury, would not defeat recovery on an accident policy, if the injury 
received in the accident was the proximate cause of the death or loss sued 
Zor. 

(For other cases, see Insurance, Dec. Dig. § 466.) 


7. INSURANCE — BENEFICIARY NOT ENTITLED TO RECOVER 
WEEKLY INDEMNITY FOR DISABILITY PRIOR TO _IN- 
SURED’S DEATH. 

Under an accident policy providing that indemnity for death was pay- 
able to the beneficiary, and that all other indemnities were payable to in- 
sured, the weekly indemnity for the period of disability prior to insured’s 
death could not be recovered by the beneficiary individually. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 


9. INSURANCE — QUESTION OF INTEREST SHOULD BE SUB- 

MITTED IN CONNECTION WITH MAIN INSTRUCTION. 

In action on accident insurance policy, the question of interest should 
have been submitted along with the main instruction or, at least, the jury 
should not have been told in one place that plaintiff could not recover to 
exceed $1,050, and at another and somewhat disconnected place that, if 
they found for plaintiff, they should allow interest. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

Appeal from Circuit Court, Greene County; Guy D. Kirby, Judge. 

Action by Mary Martin against The Travelers’ Insurance Co. From 
a judgment for plaintiff, defendant appeals. Reversed and remanded and 
certified to the Supreme Court. 


G. M. Sebree, of Springfield, and Mosman, Rogers & Buzard, of Kan- 
sas City, for appellant. 

Hamlin & Hamlin and C. W. Hamlin, all of Springfield, for respond- 
ent. 

Brabley, J. This is a suit on an accident insurance policy. Below 
plaintiff, the beneficiary, recovered at trial before a jury, and defendant 
appealed. 

It is alleged that, while the policy was in force, the insured was in- 
jured in an accident, from the effects of which he died within the period 
provided in the policy to make defendant liable for loss of life. Insured 
was a locomotive fireman working in the yards in the city of Springfield. 
He went on duty at 8:30 p. m. and off at 4:30 a. m. It is alleged in ef- 
fect that on September 15, 1920, while said policy was in full force and 
effect, insured, while in the due performance of his duty as locomotive 
fireman, was injured by reason of the engine and cars attached thereto on 
which he was working colliding violently with other cars, and that, by rea- 
son of said injury, the insured was wholly and continuously disabled from 
the date of the accident, and that, because of said injury, and independently 
and exclusively of all other causes, insured died on November 20, 1920. 
The answer is a general denial, and an averment that the death of insured 
was not caused by bodily injury effected directly and independently of. all 
other causes through external, violent, and accidedntal means, but that said 
death was the result of disease. 

Defendant assigns error as follows: (1) In the refusal of its instruc- 
tion in the nature of a demurrer at the close of the case; (2) in the in- 
structions given for plaintiff; (3) in the admission of evidence. We will 
consider these assignments in the order given. 

The first assignment is bottomed upon two propositions: First, that 
there is no substantial evidence tending to show that insured’s death was 
the result of injury arising from an accident; and, second, that, conced- 
ing the injury and accident and the death therefrom, still plaintiff cannot 
recover, because insured was rot wholly and continuously disabled from 
the date of the accident. : 

[1] Was there any substantial evidence tending to show that insured’s 
death was, independently and exclusively of all other causes, the result of 
an accident? The alleged injury occurred about 9:30 or 10 o'clock on the 
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night of September 15, 1920. The engineer with insured at the time gave 
the following version of what occurred: 


“We were pushing the cars ahead of the engine going éast into the 
freight house, and these cars that were standing down in the sag, we ran 
into them a little bit hard, and hit them hard enough to—there was no 
damage done, nothing was mashed up; it did not stop the cars nor engine 
we were pushing. When we rammed into these cars I stopped the engine, 
but the cars themselves would not have stopped it. Of course they would 
have stopped, but they would not have made a sudden stop. I heard the 
impact and knew I had struck something. I was seated in the window in 
the cab looking out at the time toward the east, looking the way I was go- 
ing. Just about the time the cars came together one of the switchmen 
came out into view and gave a stop signal. I was going around this curve 
at this time when I struck something. After I stopped the engine, I didn’t 
do anything, only set there in the window, and when he gave me a sign to 
come ahead we went on into the freight house. At the time of the impact 
or shortly afterwards I saw Mr. Martin putting in a fire. He was in a 
stooped position shoveling coal. I think about the time I stopped the en- 
gine he was putting the coal into the fire. At the time of the impact I was 
looking in the direction I was going, to the east. About the time the cars 
came together he was putting a shovel of coal into the fire. He just kind 
of staggered against the can rack above the fire door. I was sitting like 
this, in the cab window, and Mr. Martin was over there shoveling coal. I 
could see at a glance what had happened. I asked him if it hurt him, and 
he said, ‘No.’ He just kind of staggered up against the can rack above 
the door—it’s 12 or 14 inches wide—and I asked him if it hurt him. Mr. 
Martin continued to work the rest of the night. We quit at 4:30 a.m. I 
don't remember whether he fired for me the next night or not. I don’t re- 
member the date it happened. He laid off on the 18th of September. I 
don’t remember anything about that—what the date was when it happened. 
The last night he worked with me was September 17, 1920.” 

On cross-examination, the engineer said that the can rack was 12 or 14 
inches wide, about 3 feet long, made of cast iron, and was bolted to the 
boiler head about 3 or 3% feet above the floor of the cab. Speaking of the 
insured and the collision, the engineer said: 

“When I came against this car he simply went forward up against the 
can rack with his left shoulder. He kept right on at that time shoveling 
coal until he got through. He put in several shovels of coal. I didn’t see 
him rub his shoulder or see anything that indicated that he was hurt; he 
didn’t make any complaint.” 

\nother engineer familiar with this engine said that the can rack was 
6 or 8 inches wide and was about 4 feet above the floor. The evidence 
showed that the insured was about 6 feet tall. 

Plaintiff testified that on the morning of the 16th, when insured came 
in from work he complained of his back and showed her a place— 

“right close to the back bone on the left side above the hip near the spinal 
column. It was a place about the size of a hen egg and puffed up, white 
looking blister. It was right white looking, like a puff of wind or some- 
thing. After it stayed on there it naturally turned brown. I treated it 
with liniment that morning. He went to work that night. After that IT 
treated it by using home remedies like liniment. He worked the next night. 
He did not work the following night.” 

Plaintiff said that there was no bruised place on insured’s back the 
mori nn before the alleged accident; that she was up when insured came 
in on the morning after “the alleged accident, and that she noticed that “he 
was not w alking right,” that “he had his hand on the left side of his back 
and was coming like this,” and said that he was suffering in his back. Not 
later than the morning of the 18th and possibly on the morning of the 17th 
of September, after the alleged injury about 9:30 or 10 p. m. on the 15th, 
insured ceased to perform any work. Insured was at his home in bed part 
of the time and up able to walk about part of the time from the time he 
came in from his last shift at work until October 23d, when he went to the 
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Frisco Hospital in Springfield for examination. Four or five days after 
insured quit work it was noticed that he was at times “out of his head,” 
and suffered in the region of the back all the time. Insured was at the 
hospital in Springfield only long enough to be examined and was returned 
to his home, where he remained without improvement until October 29th, 
when he was taken to the Frisco Hospital in St. Louis and was there ex- 
amined, remained and was treated about a week, and returned home. After 
his return home he was treated by Dr. Coy, a local physician, until his 
death on November 20th. Dr. Coy testified that the immediate cause of 
death was meningitis. There was expert evidence tending to show that 
meningitis might be caused or superinduced by such an injury as plaintiff 
claimed the insured received. 

At St. Louis a spinal puncture was made and a portion of the fluid 
drawn, This puncture was made at or near the place where plaintiff says 
that she saw the sign of injury on the morning of September 16th. Dr. 
Coy was first called to see the insured on November 5th, and described his 
condition thus: 

“T found him in bed, lying on his right side with his legs flexed, drawn 
up, and his head bent backward, drawn backward, in a comatose or uncon- 
scious condition. I examined his body. My attention was especially called 
to the back, where he had been complaining mostly, and I found a dressing 
held on with adhesive strip. Under that I found a discolored spot with 
the parts a little elevated; in the center of that was a hole. It looked like 
there had been something about the size of a 6 or 8 penny nail stuck therein. 
That is the condition I found at the time. Of course it was not tender 
from the fact that he was unconscious and did not know anything. He had 
no sensibility at all, but the part was a little elevated, I suppose the quar- 
ter of an inch; the whole part swollen around, perhaps, covering a space 
a little larger than a dollar; maybe 2% inches in diameter and elevated in 
the center. It was on the left side of the vertebra, and about 1% inches 
to the left, and about even with the crest of the ilium; that is, the hip bone. 
There were no other bruised places on his body. I visited him every day 
from the 5th to the 20th of the month.” 

Dr. Tucker, called by plaintiff, said that spinal punctures are usually 
made on a straight line with the spinal process. 


“We have the patient bend over to widen the spinal process and make 
the puncture right in the center of the back bone. Q. You say you wouldn't 
make it an inch or an inch and a half on the side? A. 1 would not say 
they wouldn’t make it there; it is unusual.” 

W. McPheeters testified that he sat up with insured before he was 
taken to St. Louis; that he helped to change insured’s clothing and saw 
insured’s body before he was taken to St. Louis, and that he saw a reddish 
brown place on insured’s body above the hip bone on the left side, in the 
small of the back. The above is substantially the evidence on which plain- 
tiff relies to show that insured received an injury. 

The evidence on behalf of defendant was about as follows: There 
was no report of the alleged accident or collision by those whosc duty it 
was to report if there was such accident or collision. Two physicians who 
examined insured at the hospital in Springfield testified that they made a 
thorough examination and failed to find any signs, marks, or bruises indi- 
cating an injury on any part of the body. At St. Louis, several physicians 
examined insured and testified that, upon thorough examination, they found 
no sign, mark, or bruise indicating an injury. The spinal puncture, ac- 
cording to defendant’s evidence, was made at or near the place on the back 
where plaintiff said the injury appeared on the morning of September 16th. 
A portion of the spinal fluid was drawn afd examined and showed normal. 
These physicians testified that they found no indication of meningitis, and 
the rearest approach that they made to a conclusion as to what was affect- 
ing insured was that he was suffering from some nervous or mental dis- 
order; that insured was not rational, and could give no coherent account 
of his trouble. Dr. Fessenden, of the Frisco Hospital in Springfield, tes- 
tified ; 
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“J examined his back and found absolutely nothing in the way of a 
swelling, bruise, or discoloration. I did not notice any brown spot on his 
back on the left of the spinal colmun or on a line with the crest of the 
ilium or hip bone. At that time our opinion was that he was not suffer- 
ing from an injury, but that he was suffering from a disease of the brain, 
but we were unable to determine definitely what that disease was. My 
opinion at the time I sent him to St. Louis was that it was one of two 
things—l thought possibly a growth or tumor, or inflammation of the brain 
covering. 

Dr. Sherman was the first physician to see insured after the alleged in- 
jury. He was called ina few days after insured quit work. Dr. Sherman was 
not present at the trial, but it was agreed that if he were present at the 
trial he would testify that he was called to treat insured, and that, upon 
being advised that insured complained of his back, he made a thorough ex- 
amination thereof and was unable to find any indication of an injury. R. 
Casel testified that he lived about a block from insured, passed insured’s 
house in going to work and saw insured often; that he had a conversation 
with insured and his wife in regard to insured’s condition, and that insured 
said that he thought he got too hot firing a freight train east to Newburg, 
and that plaintiff at ‘the time said that she thought her husband drank too 
much ice water after he got too hot. 

In rebuttal, plaintiff testified that Dr. Sherman did not examine in- 
sured’s back; that she asked him once to examine his back, and that he 
would not do it. 

“He would look at his eyes and feel of his pulse and take his tempera- 
ture. That is all he ever did.” 

She also said that neither she nor her husband had such conversation as 
testified to by Casel. Plaintiff, over objection and exception, was permitted 
to read in rebuttal an affidavit of Dr. Sherman made on December 3, 1920, 
pertaining to the insured. This affidavit in one place mentioned the insured 


as “injured.” 

The theory of plaintiff is that, on the night of September 15th, when 
the box cars collided, the insured was thrown against the can rack such a 
way as to cause the injujry which plaintiff says that she saw on the morn- 
ing of the 16th. The facts and circumstances upon which plaintiff relies to 
establish this inference may be condensed and summarized as follows: (1) 
That there was a collision. (2) That insured was thrown forward against 
the can rack. (3) That, considering insured’s position at the time of the 
collision, his height, the height of the can rack above the floor of the cab, 
its length and material, and the place and character of the injury, that it 
is reasonable to infer, in the absence of any other explanation, that insured 
fell against the can rack in such a way as to injure his body at the place 
plaintiff saw on the morning of the 16th, and that this inference is reasona- 
ble, notwithstanding that the engineer, with insured at the time, said that 
insured’s shoulder fell up against the can rack; and this because the engi- 
neer said that at the time of the collision he was looking ahead, and not at 
insured. (4) That the collision and insured’s fall against the can rack 
were sufficiently violent to cause the engineer to ask insured if he was 
hurt. (5) That insured had his hand on his side and did not walk right as 
he went to his home on the morning of September 16th. (6) That when 
insured arrived at his home on the morning of September 16th he com- 
plained of suffering in his back. (7) That plaintiff saw indications of in- 
jury to insured’s back on the morning of September 16th. (8) That Mc- 
Pheeters saw indications of injury to insured’s back before insured was 
taken to St. Louis, and before the spinal puncture was made. (9) That 
Dr. Coy saw evidence of injury at a place on insured’s back corresponding 
in position with injury or indication of injury that plaintiff and McPheeters 
observed, and that the injury Dr. Coy, plaintiff, and McPheeters observed 
was a place where it would be unusual to enter for a spinal puncture. (10) 
That Dr. Coy testified that insured died from meningitis, and that there 
was evidence that meningitis might result from the character of injury 
which plaintiff contends insured sustained. 


Martin v. Travelers’ Ins. Co. 
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[2] There were many facts and circumstances offered on behalf of 
defendant tending to show that insured received no injury, and that there 
was no injury or sign of injury at any place upon his body until after the 
spinal puncture. .The jury, however, was the sole judge of the weight of 
the evidence, and it is not our duty nor our right to invade or encroach 
upon the province of the jury. We think that there was sufficient evidence 
to go to the jury tending to establish that insured received an injury as 
contended, and that his death was the result thereof. Lyons vy. Railroad, 
253 Mo. 143, 161 S. W. 726, Ann. Cas. 1915B, 508. 

[3] The policy provides: 

“If such injuries shall wholly and continuously disable the insured 
from date of accident (italics ours) from performing any and every kind 
of duty pertaining to his occupation, and during the period of such con- 
tinuous disability, but within 120 days from date of accident, shall result 
independently and exclusively of all other means in * * * loss of life,” 
then the company will be liable for the full amount of the policy. 

Was insured wholly and continuously disabled from date of accident? 
We have found but few cases where the policy contained the language as 
here “from date of accident,’ hence we resort to cases involving words of 
similar import. 

The word immediate has been construed when applied to an accident 
policy providing that the injury should immediately prevent the insured 
from the prosecution of his business to not be synonymous with instantly 
and without delay, but a disability is immediate when it follows directly 
from an accidental injury within such time as the processes of nature con- 
sume in bringing the person affected to a state of total incapacity to pro- 
secute every kind of business pertaining to his occupation. 7 Cooley's 
Briefs on Ins. 3168(e) ; Order of United Commercial Travelers v. Barnes, 
72 Kan. 293, 80 Pac. 1020, 82 Pac. 1099, 7 Ann. Cas. 809. The word im- 
mediately does not mean instantly in the sense that the insured shall be to- 
tally disabled from the very second of the accident. Fuller’s Accident and 
Employer’s Liability Ins., p. 70. In Brendon v. Traders’ — Travelers’ Ac- 
cident Co., 84 App. Div. 530, 82 N. Y. Supp. 860, it appears that a physi- 
cian’s knee was injured by the lurching of a street car. He went home and 
treated the knee, which was painful and was swelling. The next morning 
the pain continued, but he made a visit to a patient, but returned home at 
once and was then confined to his bed for three weeks. This disability 
was held to be immediate, and the company was held liable. In Ritter v. 
Preferred Masonic Mutual Accident Association, 185 Pa. 90, 39 Atl. 1117, it 
appears that the insured, while picking cherries, fell backward from a 
wagon and injured his back, causing severe pain. He continued his work 
for an hour or so and for two days thereafter was able to pursue his du- 
ties as a real estate agent. On the third day he felt severe pains, and sub- 
sequently became paralyzed in his lower limbs. The disability was held to 
be immediate. In Farmer v. Mass. Mut. Acc. Ass’n, 219 Pa. 71, 67 Atl. 
927, 123 Am. St. Rep. 621, it appears that the insured was bitten on the 
thumb by a dog, the wound was at once bandaged, and the use of the thumb 
was interfered with from the moment of the bite. Severe pain followed, 
which increased until the death of the insured two weeks later. It was 
held that the insured was immediately disabled. In Continental Casualty 
Co. v. Mathis, 150 Ky. 477, 150 S. W. 507, the policy provided for indem- 
nity for total disability caused at once and continuously after the accident. 
The insured was wholly disabled for three days from blood. poison, then, 
incited by a desire to be at work, he was permitted by his physician to 
work, but was cautioned as to care and prudence. He did not and could 
not do all his work, and after three days went to bed and was bedfast for 
months. In this case the court said: 

“The processes of nature were at work within his body begetting the 
gure and certain result of the accident, as the infection had at once hap- 
pened. To hold that these three days of partial activity, while the poison 
was developing, broke the immediacy or the continuity of the accident 
would be to hold that an accident policy does not cover blood poisoning 
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from accident; for always there must be the interim of time for the dis- 
eases to incubate. The provision in the policy is to have a natural and 
reasonable interpretation. The technical position of the company would 
avoid the policy for about every purpose save the collection of premiums. 
Within the intent of the policy, sound reason, and the opinion, supra, the 
insured suffered an immediate and continuous disability.” 

In Doyle v. New Jersey Fidelity & Plate Glass Ins. Co., 168 Ky. 789, 
182 S. W. 944, Ann. Cas. 1917D, 851, it appears that the insured, a dentist, 
on June 21, 1912, injured his finger with a burr. The finger about the 
wound became inflamed, and insured became ill, but for several days was 
able to go to his office and perform a part of his ordinary duties. His con- 
dition. continued to grow worse until the 26th or 29th of June, when in- 
sured was forced to go to bed, and it developed that he was suffering from 
blood poisoning as a result of the injury. He was confined to his bed con- 
tinuously until July 31st, when, contrary to the advice of his physician, he 
returned to his office and from August 7th until November 4th he was at 
his office regularly and performed at times substantially all of his accus- 
tomed duties, though feeling badly most of the time. On November 4th 
insured became violently ill and died suddenly. It was held that insured’s 
disability was immediate and continuous during the time between the in- 
fliction of the wound on June 21st and the development of infection on 
June 26th or 29th. In discussing this question in the Doyle Case, the court 
said: s 

“While it is not contended in this case that death from blood poisoning 
resulting from an accident was not covered by the policy held by the in- 
sured, it is contended by counsel for appellee that the insured’s disability 
was not immediate, total, or continuous during the period from June 21st 
or 29th while the infection was developing, and therefore appellee was 
not liable. This contention has been allowed in some jurisdictions, authori- 
ties for which are cited for appellee, but this court, in the case of Conti- 
nental Casualty Co. v. Mathis, 150 Ky. 477, 150 S. W. 507, refusal to fol- 
low that doctrine, and held that, under a clause similar to the one before 
us now, the insured suffered an immediate and continuous disability upon 
facts quite similar to those in this case, citing Commercial Travelers v. 
Barnes, 72 Kan. 293, 80 Pac. 1020; Brendon v. Traders’ & Travelers’ Acci- 
dent Co., 84 App. Div. 530, 82 N. Y. Supp. 860; Hohn v. Interstate Casualty 
Co., 115 Mich. 79, 72 N. W. 1105; Omberg v. U. S. Mut. Accident Associa- 
tion, 101 Ky. 303, 40 S. W. 909, 19 Ky. Law Rep. 462, 72 Am. St. Rep. 413; 
Cary v. Preferred Accident Insurance Co., 127 Wis. 67, 106 N. W. 1055, 5 
L. R. A. (N. S.) 926, and note, 115 Am. St. Rep. 997, 7 Ann. Cas. 484; and 
Central Accident Insurance Co. v. Rembe, 220 Ill. 151, 77 N. E. 123, 5 L. 
R. A. (N. S.) 933, 110 Am. St. 235, 5 Ann. Cas. 155.” 


It was held also in the Doyle Case that the accident did not cause im- 
mediate and continuous disability up to the time of death. 

In Mullins v. Masonic Protective Association, 181 Mo. App. 394, 168 
S. W. 843, it appears that the injury occurred on August 6, 1912, and that 
insured continued at his work the remainder of that day and for six days 
thereafter. It was held that the disability did not immiediately follow the 
injury. In the Mullins Case, in considering the word immediate, the court 
quoted from Wall v. Casualty Co., 111 Mo. App. 504, 86 S. W. 491, as fol- 
lows: 

“The word is introduced to prevent uncertainty as to the cause of the 
disability. If an interval elapses, some obscure ailment may supervene and 
produce physical or mental enfeeblement, which will be attributed to the 
accident, and an unjust liability fall on the insurance company. If eight 
days passed before the plaintiff was unfit for work or business, he was 
not immediately disabled within the meaning of the policy.” 

Our construction of the phrase from date of accident is more liberal 
we think than would be justified in the light of the discussion in the Mul- 
lins Case, and hence we deem our conclusion in conflict with that opinion. 

In the Wall Case, Judge Goode, speaking for the court, said: 

“The fact that a person sticks to his post is not always and necessarily 
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conclusive that he was able for duty. In peace and war men have been 
known to do so when dying, and historic instances of the kind will be cal- 
led to mind by the reader. No one would say that in such cases the suf- 
ferers were not totally disabled for duty, though in fact they persisted in 
the performance of duty.” 

We are of the opinion that, under the facts of the case at bar, and the 
better reasoned authorities, insured was wholly and continuously disabled 
from date of accident, as this phrase should be construed to effectuate the 
real purpose of the contracting parties. In Robinson vy. Masonic Protec. 
Ass’n, 87 Vt. 138, 88 Atl. 531, 47 L. R. A. (N. S.) 924, the phrase from 
date of accident was construed to mean that total disability must ensue 
within 24 hours. There are many cases holding contra to the conclusion 
and construction we have made. We believe, however, that we are in line 
with the better reasoned cases when the real intention of the contracting 
parties is taken into consideration. This intention is sensibly and plainly 
explained in Wall v. Casualty Co., supra, and we have endeavored to give 
effect to this intention without doing violence to the language of the con- 
tract of insurance. No court has stuck in the bark so closely as to be 
bound by the literal construction of these accident insurance contracts. If 
such construction were followed, there would indeed be few injuries where 
recovery could be enforced. 

[4-7] Defendant challenges plaintiff's instruction on several grounds. 
One defect is that it does not require the jury to find that the injury wholly 
and continuously disabled the insured from the date of the accident from 
performing any and every kind of duty pertaining to his occupation, and 
was caused directly and independently of all other causes through external, 
violent, and accidental means. Such are the requirements of the policy. 
Predisposing causes or conditions that may have existed prior to the injury 
received in the accident, or subsequent contributing causes resulting directly 
from the injury received in the accident, would not defeat recovery, if 
the injury received in the accident was the proximate cause of death or loss 
sued for. Fetter v. Fidelity & Casualty Co., 174 Mo. 256, 73 S. W. 592, 
61 L. R. A. 459, 97 Am. St. Rep. 560. In that case instructions will be found 
which the court held, when considered together, put the case on a correct 
theory. So far as appears in the reported case, there was no provision in 
the policy sued on in the Fetter Case, requiring wholly and continuous dis- 
ability from the date of the accident, nor was there a similar clause. De- 
fendant in the case at bar asked and was given an instruction declaring 
that the burden of proving that the cause of death was due to external, 
violent, and accidental means was upon plaintiff, and that, unless plaintiff 
sustained this burden, she could not recover, but this instruction did not 
go far enough to cure the defect in plaintiff's instruction; and, besides, 
plaintiff in her instruction should have covered the field of finding neces- 
sary to recovery. Defendant further challenges the first paragraph of 
plaintiff’s instruction because it permits recovery for weekly indemnity dur- 
ing the period of insured’s disability prior to his death. It is contended 
that the contract of insurance does not permit plaintiff to recover for such 
indemnity. The policy provides: 

“Indemnity for loss of life of the insured is payable to the beneficiary, 
if surviving the insured, and otherwise to the estate of the insured. All 
other indemnities of this policy are payable to the insured.” 

There is nothing in the policy which makes the defendant not lable 
for the weekly indemnity, and it does not contend that it is not liable. It 
merely contends in this respect that plaintiff in her individual capacity as 
beneficiary cannot recover for the weekly indemnity. We think that 
such is the proper construction of the clause quoted, and that this element 
of recovery is not available to plaintiff as the beneficiary. Such element 
belongs to the estate of the insured. 

Plaintiff, predicating recovery upon the contract of insurance as we 
have indicated, could, in the light of our construction of the policy, sub- 
mit an explanatory instruction to the effect that total disability may be said 
to begin from the date of the accident or injury, if it follows directly from 
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an accidental injury and within such time as the processes of nature con- 
sume in bringing the person affected to a state of total incapacity. 

[8, 9] What appears in the record as the second paragraph of plain- 
tiff’s instruction, defendant challenges on the ground that it is a comment 
on the evidence. We are of the opinion that this paragraph is a com- 
ment on the evidence. The facts in evidence therein referred to are singled 
out, and the jury’s attention specifically directed to them. The third para- 
graph of the instruction correctly declares the law. The question of in- 
terest should be submitted along with the main instruction. At least the 
jury should not be told at one place that plaintiff cannot recover to exceed 
$1,050 and at another and somewhat disconnected place that, if they find 
for plaintiff, they should allow her interest at 6 per cent. from the date 
of filing suit on April 9, 1921. 

[10] Defendant contends that error was committed in permitting plain- 
tiff to testify that insured told her on the morning of September 16th that 
he*was suffering in his back. There were several questions and objections 
and explanations, and it may be said that the court finally admitted, over 
objection and exception, the following: 

“Q. Did he complain? A. Yes, sir. Q. Where did he say he was 
suffering? A. In his back.” 

To support its contention that the admission of this evidence was er- 
ror, defendant relies upon Hooper v. Standard Life & Accident Insurance 
Co., 166 Mo. App.- 209, 148 S. W. 116; Leahey v. Railroad, 97 Mo. 165, 10 
S. W. 58, 10 Am. St. Rep. 300; Poumeroule v. Postal Telegraph Cable 
Co., 167 Mo. App. 533, 152 S. W. 114; Brady v. Traction Co., 140 Mo. App. 
421, 124 S. W. 1070; and Freeman v. Ins. Co., 196 Mo. App. 383, 195 S. W. 
545. In these cases, where the issue in hand was considered, it will be 
found that the witness went beyond the limitations prescribed respecting 
such evidence. The true rule is given in Lindsay v. Kansas City, 195 Mo. 
166, 93 S. W. 273. It was there ruled that complaints and representations 
of suffering made by an injured party to any one are not rejected as mere 
opinion or as non res geste. See, also, McMahon v. United Rys. (Mo. 
App.) 203 S. W. 500. Plaintiff should, however, confine this character evi- 
dence to complaints of suffering. The court should have sustained de- 
fendant’s objection to the evidence of plaintiff to the effect that insured 
showed her “where he had been hit.” Such evidence is a mere conclusion 
as to insured being hit. We do not deem it necessary to go into the ques- 
tion of the competency of the affidavit of Dr. Sherman. Such a condi- 
tion will not likely recur. As to the alleged error predicated upon the hy- 
pothetical questions, we do not find any substantial grounds for complaint. 
This character of question is difficult to frame, where there are compli- 
cated facts as here, and is easily assailed. We cannot see that defendant 
was prejudiced by the hypothetical questions and answers thereto. 

For the errors noted, the cause should be reversed and remanded, and 
it is so ordered; but, as we deem our opinion in conflict with Mullins v. 
Masonic Protective Association, 181 Mo. App. 394, 168 S. W. 843, by the 
Kansas City Court of Appeals, on the question of what construction should 
be given the phrase from date of accident, this cause is ordered certified to 
the Supreme Court. 

Cox, P. J., and Farrington, J., concur. 

a so 
KING v. STANDARD ACC. INS. CO. OF DETROIT, MICH. 
(No. 3130.) 
(Springfield Court of Appeals. Missouri. .March 16, 1923.) 
248 Southwestern Reporter, 984. 
1. INSURANCE—PROVISION AS TO INJURY IN MORE HAZARD- 

OUS OCCUPATION CONSTRUED. 

When an accident policy provides that, if assured should change his 
occupation to one more hazardous, and injury should occur while engaged 
in or doing an act pertaining to that occupation, the insurer should only 
be liable for the amount that the premium would purchase in that occupa- 
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tion, if assured is injured while doing some act belonging to the more haz- 
ardous occupation, the company is only liable for the amount the premium 
paid would purchase if his occupation had been given as the one in which 
he was injured. 

(For other cases, see Insurance, Dec. Dig. § 531.) 


2. INSURANCE—IF ASSISTANT YARDMASTER’S DUTIES RE- 
QUIRED HIM TO COUPLE CARS, HE COULD DO THAT 
WITHOUT LOSING CLASSIFICATION, 

Where application for an accident policy gave assured’s occupation as 
“assistant yardmaster, office and supervising,” but the policy described him 
as “yardmaster” only, although what was meant by “supervising” was not 
stated, the term “assistant yardmaster” would carry information that he 
was to supervise what was being done in the yards of the railroad, and, 
when the policy was issued, it insured him for the full amount if injured 
in line of duty, and, if that duty required him occasionally to couple or,as- 
sist in coupling cars, he could do that without losing classification. 

(For other cases, see Insurance, Dec. Dig. § 531.) 


Appeal from Circuit Court, Barry County; Charles L. Henson, Judge. 

Action by Clara Opal King against the Standard Accident Insurance 
Company of Detroit, Mich. From a judgment for plaintiff, defendant ap- 
peals. Affirmed. 


T. D. Steele, of Monett, and M. U. Hayden, of St. Louis, for appel- 
lant. 

D. S. Mayhew, of Monett, for respondent. 

Cox, P. J. Action upon an accident insurance policy. Jury waived; 
trial by court, and finding for plaintiff for the full amount of the policy, 
and defendant appealed. The injury resulted in the death of the assured. 
The policy was for $3,000 for death, but defendant contended that by rea- 
son of the facts surrounding the accident which caused the death it was 
only liable for $532, and offered to allow judgment to go for that amount, 
so the only question in the case was the amount for which defendant was 
liable. 

In the application signed by the deceased the occupation of the deceased 
was given as “assistant yardmaster, office and supervising.” In the policy 
his occupation was designated as “assistant yardmaster.” He was in the 
employ of the St. Louis & San Francisco Railroad at Monett, Mo., as as- 
sistant yardmaster. On the day of his death a switching crew had run 
some cars together that failed to couple, and they rebounded and _ sepa- 
rated. The deceased stepped in between the cars to adjust the knuckle, 
and while there the cars came together again and crushed him so badly 
that he died in a very few minutes afterward. 

The policy contained a provision that, if the assured should change 
his occupuation to one classified by the company as more hazardous and 
an injury should occur while engaged in the more hazardous occupation, 
or while he should be doing any act or thing pertaining to the more haz- 
ardous occupation, the company should only be liable for the amount that 
the premium paid would purchase in the more hazardous occupation. It 
is claimed by the defendant that the deceased in attempting to adjust the 
knuckle or assist in coupling the cars was taking the place of a switchman, 
and was therefore injured while engaged in an act pertaining to the oc- 
cupation of a switchman, which was more hazardous than that of assistant 
yardmaster, and for that reason the company was only liable for the amount 
of insurance that the premium paid by the deceased would purchase if his 
occupation had been given as that of switchman. 

[1] Defendant is right in its contention that, when a policy contains 
the provision incorporated in its policy, and the injury occurs while the as- 
sured is doing some act that does not belong to his occupation, but does 
belong to an occupation that is more hazardous, the company is only lia- 
ble for the amount the premium paid would purchase if his occupation had 
been given as the one in which he was engaged when the injury occurred. 
Loesch v. Union Casualty & Surety Co., 176 Mo. 654, 75 S. W. 621. 
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[2, 3] Many other cases are cited by appellant which sustain the same 
doctrine but we do not deem it necessary to discuss the proposition at 
length. It is purely a matter of contract, and the agreement made by the 
parties must be enforced as made. The difficulty with the defense in this 
case is that the conceded facts did not bring it within the rule. There was 
no evidence that the deceased usually coupled cars. There was evidence 
which would justify the trier of the facts in finding that it was a part of 
the usual work of an assistant yardmaster when supervising the work in 
the yards to occasionally couple cars and adjust knuckles, as deceased was 
doing at the time of the injury, and, if that fact were found, then the court, 
sitting as a jury, was authorized to find that deceased was in the line of his 
duty as assistant yardmaster at the time of the injury, and, if so, the de- 
fendant was liable for the full amount of the policy. It may be noted that 
the application for the policy signed by deceased, and which is made a 
part of the policy, contains the following questions and answers: 

“Q. What are your occupations and what are the duties thereof? A. 
Assistant yardmaster, office and supervising. 

“Q. What is the name of your employer? A. St. Louis & San Fran- 
cisco.” 

The defendant when it issued the policy described the deceased as as- 
sistant yardmaster, only. That was permissible, but it had asked what were 
the duties to be performed by an assistant yardmaster, and was told that 
the work was office work and supervtsing. What was meant by “supervis- 
ing” is not stated, but the term “assistant yardmaster’” employed by a rail- 
road would carry with it the information that he was to supervise what 
was being done in the yards of the railroad. It is common knowledge that 
trains are made up and all kinds of switching done in the yards, and the 
coupling of cars is constantly being done. When this policy was issued to 
deceased as an assistant yardmaster for a railroad, it insured him for the 
full amount of the policy if injured while in_the line of his duty, and, if 
that duty required or permitted him to occasionally couple or assist in 
coupling cars, then he could do that without losing his classification. There 
is no evidence that he did any more at the time of this accident than any 
other assistant yardmaster would be expected to do, and there is evidence 
that, as assistant yardmaster, he would be expected, under, some circum- 
stances, to do just what he was doing when injured. Under the evidence 
in this case, the court sitting as a jury could very properly have found that 
deceased was in the line of his regular work when injured, and, if it did 
so find, the judgment is for the right party. 

[4] In that state of the case, we must indulge every reasonable pre- 
sumption in favor of upholding the judgment. No finding of facts was 
made and filed, and hence we must assume that the court sitting as a jury 
found every fact in favor of plaintiff that could reasonably be so found 
from the testimony. 

We think the evidence would justify a finding of facts sufficient to 
sustain the judgment, and we therefore assume that they were so found. 
The judgment will be affirmed. 

Farrington and Bradley, JJ., concur. 

oe 
GINELL v. PRUDENTIAL INS. CO. OF AMERICA. 


(New York Supreme Court, Appellate Division, Third Department. May 
16, 1923.) 
200 New York Supplement, 261. 
INSURANCE—DISABILITY FROM TUBERCULOSIS HELD “PER- 

MANENT DISABILITY,” WITHIN HEALTH POLICY; “PER- 

MANENT.” 

Tuberculosis is a permanent disease, within a policy insuring against 
“permanent disability” and providing that, if insured recovers from, such a 
state of disability, no further payments will be made; “permanent” being 
applicable to a condition of disability, which, while not transient or eph- 
emeral, still may pass away. 
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(For other cases, see Insurance, Dec. Dig. § 528.) 

(For other definitions, see Words and Phrases, First Series, Permanent 
Disability; First and Second Series, Permanency—Permanent. ) 

Van Kirk and Hinman, JJ., dissenting. 


Appeal from Trial Term, Saratoga County. 

Action by Joseph Ginell against the Prudential Insurance Company of 
America. Judgment for plaintiff (119 Misc. Rep. 467, 196 N. Y. Supp. 
337), and defendant appeals. Affirmed. 

Argued before Henry T. Kellogg, Acting P. J., and Kiley, Van Kirk, 
Hinman, and Hasbrouck, JJ. 

Edgar T. Brackett, of New York City (Spencer B. Eddy, of Sara- 
toga Springs, of counsel), for appellant. : 

Rowe & Walsh, of Saratoga Springs (A. F. Walsh, of Saratoga 
Springs, of counsel), for respondent. 

Hasprouck, J. This is an appeal from a judgment of the Supreme 
Court of Saratoga County, bringing up for review the interpretation of a 
policy of insurance against physical or mental disability. The plaintiff, 
under the age of 60 and having paid the premiums required to place his 
policy in force, became a victim of tuberculosis, and was thereby disabled 
—he claims with a permanency intended to be covered by the policy; the 
insurer claims not. 

The policy in suit provides that the insurer will waive payment of its 
premiums during permanent disability; that the insured shall furnish due 
proof that he continues in a state of disability, and if he fails to do so he 
will be deemed to have recovered from his state of disability; and that, if 
he recovers from such state of disability no further premiums shall be 
waived, and no further monthly payments be made. In using such lan- 
guage the parties must have understood that the disability, though perma- 
nent, might not continue. The inexorable inference to be drawn as to the 
meaning of “permanent” is that it is applicable to a condition of disability 
which, while not transient or ephemeral, still may pass away. 

The sense in which the word “permanent” is used in the policy is that 
of its Latin derivation—per, through; maneo, to remain. The policy covers 
disease, in which disability may remain. Tuberculosis is just such a dis- 
ease. It is difficult to say whether its arrest may be accomplished. It is 
a fixed disease, permanent in its nature, and involving permanent or fixed 
incapacity in its victim to work for a prolonged period of time at best. 

I recommend the affirmance of the judgment. All concur, except Van 
Kirk, J., who dissents, with an opinion in which Hinman, J., concurs. 

VAN Kirk, J. (dissenting). In my view, the insurance policy should 
receive a construction other than that adopted by the trial court and ap- 
proved in this court. The contract is a life insurance policy for $1,000, 
payable at the expiration of 20 years, or at the death of the insured within 
that period; if the death shall cccur by accident, $2,000 is payable. In ad- 
dition to this moving cause for the policy, there are incidental lesser pro- 
visions: If the insured suffers total and permanent disability, the pre- 
miums are waived during the disability and he receives $10 per month, the 
first monthly payment to be made 6 months after the company receives 
proof of such total permanent disability. The total premium is $12.13, 
payable quarterly. The policy specifies the proportion of this premium 
applicable to each of the liabilities in the policy, and the extra quarterly 
payment added for the total and permanent disability benefit is 11 cents— 
44 cents per year. 

The construction approved gives no natural meaning to the word 
“permanent.” If the meaning approved be the true meaning, the word 
“permanent” could as well have been omitted from the policy, or the word 
“temporary” substituted. Under the terms of the policy the premuim is 
to be waived, and the payment made, if due proof to the company of the 
total permanent disability be made. The payment is not dependent upon 
actual total permanent disability, but on proof of such; and it is no un- 
common experience that that is established by proof to be a fact which 
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in truth was never a fact. The policy defines certain losses of members 
which shall conclusively establish permanent total disability, but leaves it 
open to proof that total permanent disability exists due to other inflictions 
or afflictions. The insured did not suffer a permanent total disability within 
the class defined as such. It must have been a matter of common under- 
standing between the parties to such insurance policy that a condition which 
at the time appeared to cause total and permanent disability would often 
improve; and it is very natural to provide in the contract that, if that which 
appeared to be a total permanent disability did improve, the benefits should 
not be realized. The provision that the benefits should be realized during 
the continuance of the total disability only does not indicate to me that the 
parties contemplated that the word “permanent” was a synonym of “tem- 
porary,” in light of the (to me) significant fact that the benefits are to be 
realized upon proof of total disability being furnished, rather than upon 
actual total disability. The realization of the benefits is to begin 6 months 
after the proof is furnished. This is said to indicate that the total disability 
which continued for 6 months is to be considered permanent disability 
within the meaning of the policy. 

There is another view that can be taken of this. Inasmuch as the ben- 
efits are to be paid upon proof of disability, there were 6 months allowed 
as days of grace to confirm the proof before any: payments need be made. 
The insurance company in this case refused to allow any of the benefits for 
total permanent disability, on the ground that the proof did not show total 
permanent disability. If the word “permanent” in the policy has any na- 
tural meaning at all, there was no proof furnished of a total permannt dis- 
ability. Each doctor said he would recover, and one of the physicians 
named the time about one year with accuracy; the other named a longer 
period than was required for recovery. One physician said he was not suf- 
fering from a total permanent disability; the other said he was, but stated 
the time within which he would probably recover. How can this evidence 
be held to furnish proof of total permanent disability, without which proof 
the benefits are not to be enjoyed? The physician’s statement that plaintiff 
was suffering from a permanent disability is but his construction of the 
contract, not his opinion of plaintiff's condition. 

There is a natural feeling that, after an insurance company has re- 
ceived its premium, it ought not to be allowed to avoid its responsibility, 
and the just rule is that policies should be construed strictly against the 
company which has drafted its provisions. But to secure these benefits an 
additional premium of 44 cents a year is paid. It certainly could not have 
been expected by the parties that the risk of liability under this clause was 
considerable; and, where the words used have a common and ordinary 
meaning, it seems to me the defendant is entitled to the benefit of that. 
The learned justice at the Trial Term cited a number of authorities and 
illustrations indicating that the word “permanent” does not always mean 
“forever”; but he has cited none which indicate that the word “permanent” 
sometimes means “temporary,” and in no case was the word “permanent” 
given a construction in conflict with its ordinary meaning in the connec- 
tion used. 

eee 


GOLDSTEIN v. STANDARD ACC, INS. CO. 
(New York Supreme Court, Appellate Division, Fourth Department. De- 
cember 22, 1922.) 
197 New York Supplement, 554. 
1. INSURANCE — ABSURD CONSTRUCTION SHOULD NOT BE 

ADOPTED, UNLESS CLEARLY REQUIRED. 

The construction of an accident,insurance policy, which would lead to 
the absurd result of giving insured less, if, in addition to his total dis- 
ability, he lost the sight of one eye, should not be adopted, unless the words 
of the policy clearly require it. 

(For other cases, see Insurance, Dec. Dig. § 524.) 
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2. INSURANCE—EXCEPTION TO LIABILITY SHOULD BE CON- 
STRUED FAVORABLY TO INSURED. 


A provision of the policy stating a condition to or exception from the 
liability stated on the face of the policy, having been prepared by the 
insurer, should be construed, if there is any doubt or uncertainty about 
its meaning, in a manner favorable to the insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE—LOSS OF EYE HELD NOT TO PREVENT RE- 
COVERY FOR TOTAL DISABILITY UNDER ACCIDENT POL- 
ice. 

In an accident insurance policy, which in article 1 specified certain 
enumerated losses and fixed the indemnity therefor, a provision of article 
2 that the insurer would pay a weekly indemnity for total permanent dis- 
ability if the injury was not result of any of the losses enumerated in 
article 1, is not to be construed as preventing recovery because, in addition 
to such disability, the accident resulted in the loss of the sight of one 
eye, which was a loss enumerated in article 1, but the loss of the eye is 
to be considered merely a part of the injury, and not a result of the in- 
jury; the result being the total disability. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

4. INSURANCE — WORDS SHOULD BE GIVEN ORDINARY 
MEANING, IN VIEW OF PURPOSE OF CONTRACT. 

The words of an insurance policy should be given their ordinary na- 
tural meaning, in view of the purpose of the contract and to carry out its 
intent, as that intent would be gathered by an ordinary reader. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

Sears and Davis, JJ., dissenting. 

Appeal from Trial Term, Erie County. 

Action by Albert Goldstein against the Standard Accident Insurance 
Company. From a judgment for plaintiff, an order modifying the judg- 
ment, and an order denying defendant's motion for a new trial on the 
court’s minutes, defendant appeals. Affirmed. 

Argued before Kruse, P. J., and Hubbs, Clark, Davis, and Sears, JJ. 

Kenefick, Cooke, Mitchell & Bass, of Buffalo (Thomas R. Wheeler, 
of Buffalo, of counsel), for appellant. 

Goldring & Sherman, of Buffalo (Carl Sherman, of Buffalo, of coun- 
sel), for respondent. 

Husss, J. In consideration of the payment of $50 the defendant is- 
sued to the plaintiff its policy, known as “complete disability contract stand- 
ard edition,” for a period of six months. While the policy was in force 
the insured suffered an injury which resulted in the immediate loss of the 
sight of one eye and in total disability, within the meaning of the policy. 
The principal sum to be paid for one injury, as provided in the policy, is 
$1,500. For the loss of the sight of one eye the sum contracted to be paid 
is one-half of the principal sum, or $750. For total disability, as provided 
in the policy, the insurer contracted to pay a weekly indemnity of $30 as 
iong as the total disability continued. The jury has found that the same 
injury which destroyed the insured’s eye produced a total disability by af- 
fecting his heart to such an extent that he became totally disabled, within 
the meaning of the policy. 

The insured brought this action to recover damages for a total disa- 
bility—that is, $30 a week—and has succeeded. The insurer contends that 
the judgment in favor of the plaintiff should be reversed, because its liability 
is limited by the terms of the policy to the payment of $750 for the loss of 
the sight of one eye, for which amount it made an offer of judgment. That 
is the only question here which we deem of importance. 

The nolicy, on its face, purports to be a “complete disability contract,” 
and provides for the payment of $30 a week in case of total disability, for 
the entire period of such disability. The insurer contends that there is 
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contained in the policy an éxception or condition, which excludes this case 
from such agreement and limits its liability to the sum of $750. Article I 
of the policy reads as follows: 

“1f such injuries shall wholly and continuously disable the insured from 
date of accident from performing any and every kind of duty pertaining to 
his occupation, and during the period of such continuous disability shall re- 
sult, independently and exclusively. of all other causes, in any one of the 
losses enumerated below, or within 180 days from the date of the accident, 
irrespective of total disability, result in like manner in any one of such 
losses ,the company will pay the sum set opposite such loss and in addition 
weekly indemnity as provided in article II to the date of death, dismember- 
ment, or loss of sight.” 

Following article I there is set forth in the policy a list of injuries and 
the amount contracted to be paid for each. One reads as follows: 

“For the irrecoverable and entire loss of sight of one eye..% principal 
sum,” 

At the end of such list of injuries appears the following: 

“Weekly Indemnity. 
“Article IT. 
“Total Loss of Time. 


“If such injury shall not result in any of the losses enumerated in arti- 
cle I, but shall immediately, totally, and continuously disable and prevent 
the insured from attending to any and every kind of duty pertaining to his 
occupation, the company will pay him the weekly indemnity at the rate men- 
tioned above for the entire period during which he is so disabled.” 

The insurer contends that, if an injury happens to a policy holder 
wlich immediately results in one of the losses set out in the list following 
article I, it is obliged to pay only the amount set opposite the described in- 
jury, and if there is a total disability which results in one of these injuries 
within 180 days it is obliged to pay for such total disability up to the time 
it results in “death, dismemberment, or !oss of sight,’ which are the only 
things provided for in such list. 

It is argued in this case that the injury immediately resulted in the loss 
of the eye, and therefore that no recovery can be had for total disability 
under article I. No provision is made in article I for payment for a total 
disability which occurs simultaneously with the dismemberment or loss of 
sight. It is only where there is a total disability before dismemberment or 
loss of sight that weekly indemnity is provided for in that article. If the 
effect of the injury suffered by the insured had been to totally disable him 
for a period of 10 weeks, and he had then lost the sight of one eye, the 
insurer concedes that it would have been liable to pay $30 a week for 10 
weeks because of such total disability. 

Article II purports to cover weekly indemnity for total loss of time. 
It is contended by the insurer, however, that it is not liable under that arti- 
cle for a loss on account of total disability, because it is liable under article 
I for the payment of $750 for the loss of the sight of one eye. Article II 
provides : 

“If such injury shall not result in any of the losses enumerated in arti- 
cle I, * * *” the company will pay the weekly indemnity for the entire 
period of disability . 

[1] If such construction of the policy is correct the result is absurd. 
Under such construction the insured would be entitled to recover weekly in- 
demnity because of the injury which he received if the sight of his eye had 
not been destroved, but because it was destroyed he is limited to the recov- 
ery of $750. Such a construction is unreasonable and unfair, and should 
not be given to the policy unless words used clearly require it. 

[2] The policy on its face, states that it covers a weekly indemnity for 
a total loss of time. It was prepared by the insurer, and, if the insurer is 
to escape liability under a condition or exception contained in the policy, 
such condition or exception should be reasonably clear. If there is doubt 
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or uncertainty about the meaning, the court should adopt the construction 
which is favorable to the insured, as he had nothing to do with the prepa- 
ration of the contract. 

: [3] Article Il provides that the insurer will pay the weekly indemnity 
“if such injury shall not result in any of the losses enumerated in article I.” 
It is urged that the injury did result in the loss of the sight of one eye, 
that such loss is covered by article I, and cannot, therefore, be covered by 
article If. I am unable to agree with such construction. The jury has 
found that the insured was immeriately totally disabled as a result of the 
injury. The immediate effect of the injury was, not only the loss of the 
sight of one eye, but a total disability. Part of the effect of the injury 
was the loss of an eye. Neverthless the result of the injury was more than 
the loss of the eye. ‘That was merely a part of the injury, as loss of blood 
was a part of the effect of the injury. I think the effect of the injury was 
loss of blood, cutting the skin, loss of the eye, and total disability, and that 
the total effect of the injury was the result of the injury. The separate 
items of the injury were mere details, not results. Suppose a piece of glass 
had passed through the insured’s eye and pierced his brain, causing paraly- 
sis and total disability within the meaning of the policy. Could it be held 
that the loss of the eye was a result of the injury, so that there could be 
no recovery for the total disability? To my mind such an inequitable con- 
struction of the policy is not required. 

[4] The words should be given their ordinary, natural meaning, in view 
of the purpose of the contract, and to carry out its intent as that intent 
would be gathered by an ordinary reader seeking to ascertain the meaning 
of the policy. In Kangas v. Standard Accident Insurance Company of 
Detroit, Michigan, 138 Minn. 418, 165 N. W. 268, L. R. A. 1918B, 504 this 
defendant made the same defense that it is making in this case. The word- 
ing of the policy in question in that case was slightly different than the 
wording of the policy involved here. In that case the assured lost the fingers 
of his right hand and his left arm. He sued to recover for a total disa- 
bility and the insurer contended, as in this case, that, as the effect of the 
injury was to cause a dismemberment covered by the schedule of indemni- 
ties, he could not recover for total disability. The court said: 

“Suppose, instead of losing the fingers of his right hand, respondent’ 
had, in addition to the loss of his left arm, sustained an injury to his spine 
which produced an immediate and total paralysis of the lower part of his 
body and destroyed the use of both feet. An accident policy which would 
not, in such a case, afford indemnity for the whole loss, would be a delu- 
sion and a snare.” 

I advise that the judgment and orders appealed from be affirmed with 
costs. 

Judgment and orders affirmed, with costs. All concur, except Sears, 
J., who dissents, in an opinien in which Davis, J., concurs. 

Sears, J. (dissenting). The plaintiff held the defendant company’s 
policy of accident insurance. During the period covered by the policy, the 
plaintiff sustained an accident resulting in the immediate loss of one eye 
and other bodily injury which the jury on sufficient evidence found imme- 
diately, totally, and continuously disabled the plaintiff and prevented him 
from attending to any and every kind of duty pertaining to his ocupation 
from the date of his accident to the date of the beginning of this action. 
The question involved is upon the construction of the policy, the defendant 
claiming that as the loss of the eye was immediate, no weekly sums were 
payable, while the plaintiff contends that despite the loss of the eye, he is 
entitled to weekly payments for total disability as long as such total dis- 
ability continues. d 

The premium paid for this policy was $50. The policy states that the 
principal sum is $1,500, and that the weekly indemnity for total loss of 
time is $30. The sum payable for the irrecoverable and entire loss of sight 
of one eye is one-half of the princial sum. It is, of course, unfortunate if 
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the policy must be construed so that a less sum is payable to the claimant 
because he lost his eye than would be ultimately payable if he had re- 
ceived only other injuries, and such a result seems both cruel and fantastic; 
nevertheless the courts cannot make a new contract for these parties, and 
we must apply to the construction of this contract the same rules as are ap- 
plicable to other contracts. 

The divergent contentions of the parties arise upon two articles of the 
policy, which follow the provision that the defendant insures the plaintiff 
“against loss resulting from bodily injuries effected directly, exclusively, 
and independently of all other causes through accidental means,” etc. The 
two articles, so far as material, are as follows: 

“Article I, 

“If such injuries shall wholly and continuously disable the Insured 
from date of accident from performing any and every kind of duty per- 
taining to his ocupation, and during the period of such continuous disabil- 
ity, shall result independently and exclusively of all other causes, in any 
one of the losses enumerated below, or within one hundred and eighty days 
irom the date of the accident, irrespective of total disability, result in like 
manner in any one of such losses, the company will pay the sum set op- 
posite such loss and in addition weekly indemnity as provided in article II 
to the date of death, dismemberment or loss of sight. Only one of the pay- 
ments named will be made for injuries resulting from one accident. 

“Death, Loss of Limb or Sight. 

For loss of life Principal sum 
lor loss of both hands by actual severance at or above wrist.. Principal sum 
* * * . + . * 

For the irrecoverable and entire loss of sight of one eye....’/2 principal sum 

For the loss of thumb and index finger of either hand (by 
severance at or above metacarpophalangeal joints) */, principal sum 
“Payment in any such case shall terminate this policy.” 
“Weekly Indemnity. 
“Article II, 
“Total Loss of Time. 

“If such injury shall not result in any of the losses enumerated in arti- 
cle I, but shall immediately, totally and continuously disable and prevent the 
insured from attending to any and every kind of duty pertaining to his 
occupation, the company will pay him the weekly indemnity at the rate 
mentioned above for the entire period during which he is so disabled.” 

“Partial Loss of Time. 

“Or if the insured shall, by reason of such injury, be immediately, to- 
tally and continuously disabled from attending to one or more important 
daily duty or duties pertaining to his occupation, either from date of acci- 
dent or following total disability, the company will pay him one-half the 
weekly indemnity above mentioned for a period not to exceed fifty-two 
consecutive weeks.” 

Unless we do violence to the ianguage, plaintiff cannot sustain his con- 
tention under the first paragraph of article II alone, because the payment 
there provided for is conditional only, the condition being “if such imjury 
shall not result in any of the losses enumerated in article I.” The word 
“such” refers back to the main clause, providing for indemnity against loss 
resulting from bodily injuries. The condition then is: 

“If the bodily injury insured against shall not result in any of the 
losses enumerated in article I.” 

As the irrecoverable and entire loss of sight of one eye is one of the 
losses enumerated in article I resulting from such bodily injury, the pro- 
visions of that article are not available to the plaintiff. To hold otherwise 
would amount to totally ignoring the first clause. It is elementary that 
effect must be given, if possible, to all the provisions of a contract as of a 
statute. Kuhn v. Knight, 190 N. Y. 339, 83 N. E. 293; Hastings v. Bank- 
ers Accident Insurance Co., 140 Iowa,626, 119 N. W. 79. Neither can the 

99-——Vol, LXI. 
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plaintiff succeed under the provisions of article I, for the reason that, while 

weekly indemnity may thereby become payable in addition to the specific 

sums for death, dismemberment, or loss of sight, nevertheless the section 
clearly provides that such total disability, to be the basis for such a weekly 
indemnity, must precede the date of dismemberment or loss of sight. 

It is, however, possible that a claim for partial loss of time might have 
been made under the second paragraph of article II. This clause providing 
for indemnity for partial loss of time may well be construed as furnishing 
indemnity in addition to the indemnity for specific losses mentioned in 
article I, because the second paragraph in article II, beginning “Or if the 
insured,” may be construed as substitutional for the entire first paragraph, 
beginning “If such injury shall not,” and therefore not limited by the words 
“If such injury shall not result in any of the losses enumerated in article 
I.” Neither of the parties has suggested this construction. Such a con- 
struction would, however, entitle the plaintiff to recover one-half of the 
principal sum for the loss of the eye and $15 a week for not to exceed 52 
weeks, which might thus equal the entire principal sum mentioned in this 
policy, . 

| therefore favor a reversal of the judgment apealed from, and a dis- 
missal of the complaint, with costs. 

Davis, J., concurs. 

———~ we 
HANNA v. COMMERCIAL TRAVELERS’ MUT. ACCIDENT ASS’N 
OF AMERICA. 
(New York Supreme Court, Appellate Division, First Department. De- 
cember 22, 1922.) 
197 New York Supplement, 395. 

2. INSURANCE—FAILURE TO GIVE NOTICE DEFEATS RECOV- 
ERY ON ACCIDENT POLICY, NOTWITHSTANDING IMPOS- 
SIBILITY TO ASCERTAIN FACTS. 

The failure to give notice of accidental death within the time required 
by an accident insurance policy as a condition precedent to liability on the 
policy is not excused, so as to permit recovery on the policy notwithstand- 
ing such failure, by the fact that insured disappeared, and the fact he had 
been accidentally killed was not and could not have been ascertained until 
three years thereafter. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

3. INSURANCE — TIME TO GIVE NOTICE OF ACCIDENTAL 
DEATH DOES NOT RUN FROM DISCOVERY OF THE 
FACTS. 

The time fixed by an accident policy within which notice of accidental 
death must be given is not to be computed from the date the facts con- 
stituting the claim were discovered. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

Clarke, P. J., and Dowling, J., dissenting. 

Appeal from Supreme Court, New York County. 

Action by William E. Hanna against the Commercial Travelers’ Mu- 
tual Accident Association of America. From a judgment for plaintiff for 
$5,978.40, and from an order denying defendant’s motion to set aside the 
verdict and for a new trial, defendant appeals. Judgment and order re- 
versed, and complaint dismissed. 

Argued before Clarke, P. J., and Dowling, Merrell, Greenbaum, and 
Finch, JJ. 

Stern, Barr & Tyler, of New York City (Henry C. Moses, of New 
York City, of counsel, and Eliphalet W. Tyler, of New York City, and 
M. W. Van Auken, of Utica, on the brief), for appellant. 

Everett, Clarke & Benedict, of New York City (W. Montague Geer, 
Jr., of New York City, of counsel, and William F. Allen, of New York 
City, on the brief), for respondent. 
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Fincu, J. The action is upon a policy of accident insurance. In 1913 
the insured disappeared, and no trace of him was found until 1917, when 
his automobile was dredged up from the bottom of the Delaware river. 
When last seen he was driving this automobile upon a stormy, rainy morn- 
ing in 1913. He had previously expressed an intention to go from Philadel- 
phia to New York, and one of the usual routes existing at that time was 
down Dyott street, turning left for the ferry. Dyott street terminates in 
the Delaware river, and the only protection at the foot thereof was some 
posts extending across the street, two of which were found to be broken. 
It was the plaintiff’s claim that the insured failed to turn off from Dyott 
street, and suffered death by accidentally driving his car from the street 
into the river. This claim, as well as a defense set up by the defendant that 
the alleged injury and death of the insured happened while he was .under 
the influence of intoxicating drink, was determined in plaintiff’s favor by 
the jury. Among other separate defenses pleaded, however, was failure to 
comply with the following provisions of the policy: 

“Notice of every accident for or on account of which a claim may be 
made shall be given immediately after it happens to the secretary at Utica, 
N. Y., in writing, with full particulars of the accident and injury, and 
failure to give such immediate notice shall invalidate all claims under this 
contract which may be made on account of such accident, and unless af- 
firmative and positive proof of the death or injury and that the same re- 
sulted from causes covered by the contract shall be furnished within six 
months of the happening of such accident, then all claims based thereon 
shall be forfeited to the association. Notice of death for which a claim 
may be made shall be given in writing to the secretary of the association 
within ten days from the date of such death, and failure to give such no- 
tice within said ten days shall invalidate any claim for loss by death.” 

[1] Concededly notice was not given within the time required by the 
terms of the policy, and, as was found by the trial court, no waiver of 
such provisions by the defendant was shown. It is the contention of the 
respondent that such noncompliance was excused by the impossibility of 
compliance before a-discovery of the facts which gave rise to the claim. 
The weight of authority, however, appears to be that, while as a general 
rule, where the performance of a duty created by law is prevented by in- 
evitable accident without the fault of a party, the default will be excused, 
yet when a person by express contract engages absolutely to do an act not 
impossible or unlawful at the time, neither inevitable accident nor other 
‘unforeseen contingency not within his control will excuse him, for the rea- 
son that he might have provided against them by his contract. Whiteside 
v. North American Accident Ins, Co., 200 N. Y. 320, 93 N. E. 948, 35 L. 
R. A. (N. S.) 696. In the case at bar by the express terms of the contract 
the provisions as to notice were made conditions precedent to any liability. 

[2] Defendant is only liable by reason of its promise and this prom- 
ise cannot be enlarged by the court, so as to fasten a liability on the de- 
fendant, which the latter did not undertake. The insured was at liberty 
cither to accept or reject the offer of the defendant. The defendant was 
within its rights in undertaking only to be responsible for those accidents 
which were reported to it in time to permit it to seek witnesses of the oc- 
currence while it was still fresh and the witnesses were still living. As was 
said by Chief Judge Hiscock in the Whiteside Case: 

“All of these provisions and engagements enter into the substance of 
the contract which respondent is seeking to enforce, and under such cir- 
cumstances the courts will not relieve either party under the conditions 
here presented from fulfillment of the engagement, which he has volun- 
tarily undertaken.” 

[3] The plaintiff relies upon the case of Trippe v. Provident Fund 
Soc., 140 N. Y. 23, 35 N. E. 316, 22 L. R. A. 432, 37 Am. St. Rep. 529, as 
an authority for the contention that the time in which to give notice did 
not begin to run until discovery of the facts constituting the claim. It 
appears, however, that the decision arrived at in that case was in fact 
based upon a waiver by the defendant of the provisions of the contract, and 
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therefore the statements of the court, upon which reliance is placed by the 
plaintiff, must be regarded as dicta, ‘which have not been followed by the 
later decisions of the same court. Whiteside v. North American Accident 
Ins. Co., supra. 

It follows that the judgment must be reversed, with costs, and the 
complaint dismissed, with costs. 

Merrell and Greenbaum, JJ., concur. 

CuiarKE, P. J. (dissenting). With great respect to the opinion of the 
Court of Appeals, I do not believe that Whiteside v. North American Ac- 
cident Insurance Co., 200 N. Y. 320, 93 N. E. 948, 35 L. R. A. (N. S.) 
696, controls in the case at bar. In that case the facts were quite different. 
There the policy contained a provision: 

“That written notice from the insured or his representative, stating the 
time, place and nature of injury, or death, or commencement of sickness, 
must be mailed to the secretary of the company at its home office * * * 
within ten days after the date of such injury, * * * as conditions pre- 
cedent to recovery.” 

And the complaint alleged that during the early part of said sickness 
he was delirious and unable to remember that he had said policy of insur- 
ance, and had wholly forgotten that fact until about the 10th day of De- 
cember, 1904, when he caused notice to be sent to the defendant of such 
sickness, and the court said: 

“That [the plaintiff] must be held to the terms of the contract which 
he had voluntarily made, and that, having assented to a provision requir- 
ing notice of sickness within a certain time as a condition to recovery, he 
cannot be excused from fulfillment for the reasons alleged, and especially 
that this is true in view of the fact already mentioned that the notice called 
for by his contract might have been served by another person if he was 
disabled from personally so doing.” 

The policy in the case at bar insured the decedent against— 

“any one of the bodily injuries hereinafter set forth, which is the direct 
and approximate result of and which is caused solely and exclusively by 
external, violent, and accidental means in the following sums respectively : 
1. Loss of life, * * *: Provided that such loss occurs within ninety 
days after the accident which caused it. * * * Notice of every acci- 
dent for or on account of which a claim may be made shall be given im- 
mediately after it happens to the secretary at Utica, New York, in writing, 
with full particulars of accident and injury, and failure to give such im- 
mediate written notice shall invalidate all claims under this contract which 
may be made on account of such accident; and unless affirmative and posi- 
tive proof of the death or injury and that the same resulted from causes 
covered by this contract shall be furnished within six months of the hap- 
pening of such accident, then all claims based thereon shall be forfeited 
to the association. Notice of death for which a claim may be made shall 
be given in writing to the secretary of the association within ten days from 
the date of such death and failure to give such notice within said ten days 
shall invalidate any claim for loss by death.” 

On April 28, 1913, insured disappeared. On May 24, 1913, the defend- 
ant wrote to Lyman, the insured, calling upon him to pay an assessment 
due under the policy on July 8, 1913. On July 10, 1913, Mrs. Lyman, the 
beneficiary, sent a check in payment of the assessment. This amount was 
never returned, On July 12, 1913, the defendant wrote inclosing a receipt 
and asking whether Lyman had changed his address. On July 17, 1913, 
a reply was sent stating that Lyman had disappeared on April 28, 1913, 
and had not been heard from since that date. On July 30th the defendant 
wrote saying, in view of Mr. Lyman’s disappearance, the board of directors 
had terminated his membership in the association and canceled his certifi- 
cate of insurance. On December 10, 1917, Mrs. Lyman’s attorneys wrote 
the defendant, giving it notice that Lyman’s automobile had been dredged 
from the Delaware river on December 5th, recalling to defendant the fact 
of his disappearance and the unsuccessful efforts to discover his where- 
atouts, and making a claim for the beneficiary for the full amount of the 
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policy. On December 13, 1917, the defendant inclosed the usual proof of 
loss blanks, although not having been requested to do so by the benefi- 
ciary. On December 15, 1917, this letter was acknowledged with the state- 
ment, “We will prepare the proof of loss and forward same to you in due 
course,,” and on June 1, 1918, less than six months after Lyman’s car was 
dredged from the river, Mrs. Lyman sent her proof of loss to the defend- 
ant, accompanied by a letter demanding a check for the amount of the 
insurance. This proof of loss was retained by the defendant, and after its 
receipt defendant communicated in no way with the plaintiff or her attor- 
neys until the action was commenced. 

The verdict of the jury upon the facts establishes that the insured 
met his death by accident on the 28th day of April, 1913, by reason of his 
car plunging from an unguarded street into the Delaware river. Of course 
it was impossible for him to give the notice required in case of accident by 
the policy. It was equally impossible for his widow to give such notice 
because the sole fact apparent at that time was that he had disappeared, 
and although investigations were immediately instituted, handbills printed, 
and every possible effort made to discover his whereabouts, it was not until 
three years later that in a dredging of the Delaware river his automobile 
was discovered and the cause of his disappearance established. It is obvi- 
ous that fhe death occurred by accident and that it was within the terms 
of the policy. It is also obvious that the attempted cancellation of the pol- 
icy above alluded to is without effect, because at that time the loss had oc- 
curred and the rights of the beneficiary to recover therefor were vested. 

The sole question which survives the verdict of the jury is whether 
the failure under the facts and circumstances of this case to furnish the 
notice provided for in the policy, which it was impossible for any one to 
do by reason of the peculiar accident which caused the loss, is a complete 
defense to the action. In Trippe v. Provident Fund Soc., 140 N. Y. 23, 35 
N. E. 316, 22 L. R. A. 432, 37 Am. St. Rep. 529, an accident insurance cer- 
tificate issued by defendant contained a condition to the effect that notice 
of an accident for which a claim is to be made must be given in writing 
within ten days from its occurrence, with full particulars of the accident 
and injury, and failure to give such notice would invalidate all claims un- 
der the certificate. In an action upon the certificate it appeared that the in- 
sured was killed by the fall of a building in which was his place of busi- 
ness, his body was not found until three days after the accident, and up to 
that time it was not known that he was dead. The rcquired notice was 
served more than ten days after the accident, but within ten days after 
the discovery of the body. The Court of Appeals in a unanimous opinion 
said : 

“The condition upon which the defense is based was to operate upon 
the contract of insurance only subsequent to the fact of a loss. It must 
therefore receive a liberal and reasonable construction in favor of the bene- 
ficiaries under the contract. McNally v. Phoenix Insurance Company, 137 
N. Y. 389. The provision requires, not only notice of the death, but ‘full 
particulars of the accident and injury.’ It is quite conceivable that in many 
cases of death by accident the fact cannot be and is not known until days 
or even weeks after it has occurred. Such conditions in a policy of insur- 
ance must be considered as inserted for some reasonable and practical pur- 
pose, and not with a view of defeating a recovery in case of loss by re- 
quiring the parties interested to do something manifestly impossible. The 
object of the notice was to enable the defendant, within a reasonable time 
after the death or injury, to inquire into all the facts and circumstances 
while they were fresh in the memory of witnesses, in order to determine 
whether it was liable or not upon its contract. The full particulars of the 
death which the condition requires carnot ordinarily be furnished until the 
fact of death and the manner in which it occurred are ascertained. * * * 
The parties having contracted that the notice of death should be accom- 
panied by full particulars of the manner in which it occurred and the at- 
tendant circumstances, they evidently intended that it should be given only 
when the fact and manner of death became known to the parties who were 
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required to act. The fair and reasonable construction of this condition, 
therefore, is that the ten days within which the notice is to be given did 
not begin to run from the date of the accident or the disappearance of the 
insured, but from the time when the body was found, and the important 
fact of death, with the circumstances and particulars under which it oc- 
curred, ascertained. This construction secures to the defendant every bene- 
fit and advantage that was intended by this provision of the policy, and it 
cannot, therefore, complain if the very harsh and technical meaning which 
it now seeks to put upon a condition subsequent is rejected. The plaintift 
was the widow of the deceased and the beneficiary named in the certificate. 
She was the only party interested in the enforcement of the contract, and 
who could give the notice, and she could not give it, within the meaning of 
the condition, until she had knowledge of the facts which she was bound 
to communicate. To hold that the plaintiff was bound to give notice of the 
death of her husband, with full particulars, before she had any knowledge 
of the facts, would be to require her, by a technical and literal construc- 
tion, to do an impossible thing, which was not within the intention of the 
parties when the contract was made. Insurance Companies yv. Boykin, 12 
Wall. 433.” 

This case was cited in Matthews v. American Central Insurance Co., 
154 N. Y. 449, at page 457, 48 N. E. 751, at page 752 (39 L. R. A. 433, 61 
Am. St. Rep. 627), where Judge Vann said: 


“Moreover, when a literal construction would lead to manifest injus- 
tice to the insured, and a liberal, but still reasonable, construction would 
prevent injustice by not requiring an impossibility, the latter should be 
adopted, because the parties are presumed, when the language used by 
them permits, to have intended a reasonable and not an unreasonable re- 
sult. Trippe v. Provident Fund Society, 140 N. Y. 23, 26; McNally v. 
Phoenix Insurance Company, 137 N. Y. 389.” 

It was also cited in Woolverton v. Fidelity & Casualty Co., 190 N. Y. 
41, at page 48, 82 N. E. 745, at page 747 (16 L. R. A. [N. S.] 400), where 
Chief Judge Cullen said: 

“Strictly construed, the insured would be bound to give notice im- 
mediately after the accident, whether he knew of the occurrence or not. 
This, of course, would be a wholly unreasonable construction and must be 
rejected. Trippe v. Provident Fund Society, 140 N. Y. 23. The condition 
of the policy is to be interpreted as meaning after the insured has become 
apprised of the accident, provided, however, he exercises reasonable dili- 
gence to acquire information.” 

In Ewing v. Commercial Travelers’ Mutual Accident Association of 
America, 55 App. Div. 241, 66 N. Y. Supp. 1056, affirmed 170 N. Y. 590, 
63 N. E. 1116, the insured died on June 23, 1897. The policy provided as a 
condition precedent to a recovery that immediate notice shall be given in 
writing of the accident or injury with full particulars. No one knew, un- 
til after the report of the chemist who had in charge the stomach and 
other organs of the deceased for chemical analysis upon an autopsy, the 
cause of death, which was from the effect of taking morphine accidentally. 
This report was made on the 8th or 9th of July following, and on July 9th 
the beneficiary notified the defendant. The court said: 

“The term ‘immediate’ should be interpreted reasonably. Trippe v. 
P. F. Society, 140 N. Y. 23. The context in which the word is here found 
implies that before notice is given the ‘full particulars’ must be first dis- 
covered by the person required to give the notice.” 

In Melcher v. Ocean Accident & Guarantee Corporation, Limited, 175 
App. Div. 77, 161 N. Y. Supp. 586, this court reversed a judgment in favor 
of the plaintiff entered upon the verdict of a jury in an action on a policy 
whereby the defendant insured the plaintiff against accident upon and 
adjacent to his apartment house. One Didier was injured through the al- 
leged negligence of the plaintiff on the premises on the 3d of November, 
1913, from which injuries he died on the 22d day of March thereafter. By 
the terms of the policy it was provided that the assured upon the occur- 
rence of an accident shall give immediate written notice thereof, with the 
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fullest information obtainable at the time. Immediately after the accident, 
which occurred through the negligent operation. of a freight elevator, 
which struck Didier when he was standing on an I-beam at work, he said 
he was not hurt and finished his job that afternoon, and the incident was 
not reported to the insurance company. On February 14, 1914, 2% months 
after the accident, the plaintiff received from an attorney employed by 
Didier a letter prior to Didier’s death notifying him that Didier was seri- 
ously injured at the apartment on the 3d of November, 1913, while making 
certain repairs in an elevator shaft. The first notice that the defendant 
had of the accident was by the delivery of this letter to it by an insurance 
broker, employed by the plaintiff on the 17th day of February, 1914. This 
court reversed the judgment upon the ground of failure to give the notice 
required. The Court of Appeals reversed, quoting with approval Chapin 

v. Ocean Accident & Guarantee Corporation, 96 Neb. 213, 147 N. W. 465, 

52 L. R. A. (N. S.) 227, which said: 

“If no apparent injury occurred from the mishap, and there was no 
reasonable ground for believing at the time that bodily injury would re- 
sult from the accident, there was no duty upon the assured to notify the 
insurer.” 

While the majority of the court feel that they are constrained to 
reverse the judgment appealed from in the case at bar under the White- 
side Case, supra, it seems to me that the facts are so different from those 
presented in that case that the principle laid down in the cases cited by 
me ought to be applied, and therefore I vote to affirm the judgment ap- 
pealed from. 

Dowling, J., concurs. 

a 
SLATKIN v. EQUITABLE LIFE INS. SOC. OF U. S. 
(New York Supreme Court, Appellate Term, First Department. February 
9, 1923.) 
198 New York Supplement, 230. 

INSURANCE — INSURED’S INCONSISTENT STATEMENTS AS 
TO PREVIOUS SICKNESS HELD TO AUTHORIZE RESCIS- 
SION. 

Insured's statement made on February 15, 1922, in an application for 
benefits under a health policy with another company, that his disability 
from la grippe had been total since January 25, 1922, and that he was 
attended by a physician, held to authorize rescission of a health policy in 
the application for which on February 6, 1922, insured stated that within 
the past five years he had had no medical or surgical advice or treatmene 
or any departures from good health. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

Appeal from Municipal Court, Borough of the Bronx, First Distrea. 

Action by Harry E. Slatkin against the Equitable Life Insurarm, 
Society of the United States. From a judgment for plaintiff, after a 
trial by a judge without a jury, defendant appeals. Reversed, and com- 
plaint dismissed on the merits. 

Argued January term, 1923, before Bijur, Mullan, and McCook, JJ. 

Alexander & Green, of New York City (Peter C. Mann, of New 
York City, of counsel), for appellant. 

Barney Mogilesky, of New York City, for respondent. 

Per CurtAM. This action was brought to recover sick benefits under 
a health insuranc policy. The defense was a rescission of the contract of 
insurance for material misrepresentation on the plaintiff’s part. 

Plaintiff, a physician, in his application for a policy from the defend- 
ant, stated, under date of February 6, 1922, that “within the past five years 
he had had no medical or surgical advice or treatment or any departures 
from good health.” The rescission was based on his statement to another 
insurance company in which he held a similar policy, in an application for 
benefits thereunder, under date of February 15, 1922, as follows: 


een eere 
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“Exact nature of sickness: La grippe. 

“T anticipate disability will be as follows: 

“Total: From January 25th, 1922, to February 16th, 1922. 

“Partial: From February 16th, 1922, to February 25th, 1922.” 

He also stated that, “My attending physician is Dr. L. Gray,” giving 
the address. 

Although some attempt was made by plaintiff to explain these mani- 
fest contradictions upon a matter plainly material in health insurance, jt 
is, as might be anticipated, futile. The statement made under date of 
February 15th by plaintiff, who was a physician, that his disability from 
la grippe had been total since January 25th, and that he was attended by a 
physician, cannot be, as matter of law, and certainly is not upon this record 
as matter of fact, reconcilable. with his materially false statement in his 
application for defendant’s policy under date of February 6th that he had 
not had during the past five years medical advice or treatment or any de- 
partures from good health. 

No other question is raised on this appeal. 

The judgment must therefore, be reversed, with $30 costs, and the 
complaint dismissed on the merits, with costs. All concur. 

a re 
BARNSTEAD v. COMMERCIAL TRAVELERS’ MUT. ACC. ASS’N 
OF AMERICA. 


(New York Supreme Court, Appellate Division, First Department. March 
, 1923.) 
198 New York Supplement, 416. 

INSURANCE — NO LIABILITY ON ACCIDENT POLICY FOR 
DEATH BY GAS DUE TO INSURED’S ABNORMAL CONDI- 
TION; “DEATH BY ACCIDENTAL MEANS.” 

Where a dentist, at insured’s request to extract a tooth, administered 
nitrous oxide gas, which, because of insured’s abnormal condition, re- 
sulted in death, the death was not accidental, and hence not covered by 
a policy insuring against a bodily injury, which is the direct and proximate 
result of and caused exclusively by external, violent, and accidental means. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Accident—Accidental. ) 

Appeal from Supreme Court, New York County. 

Action by Rena L. Barnstead against the Commercial Travelers’ Mu- 
tual Accident Association of America. From an order setting aside a ver- 
dict for defendant and granting a new trial, on the ground that the verdict 
was against the weight of the evidence, defendant appeals. Reversed, 
verdict reinstated, and judgment for defendant entered. 

Argued before Clarke, P. J., and Dowling, Page, Merrell, and Finch, 


Stern, Barr & Tyler, of New York City (Henry C. Moses, of New 
York City, of counsel, and Eliphalet W. Tyler, of New York City, on the 
brief), for appellant. 

Seabury, Massey & Lowe, of New York City (Mathias L. Connes, of 
New York City, of counsel, and Albert Massey, of New York City, on the 
brief), for respondent. 

Pace, J. The facts in this case are undisputed. George C. Barnstead, 
the husband of the plaintiff, was insured by the defendant against any one 
of the bodily injuries in the policy set forth— 

“which is the direct and approximate result of and which is caused solely 
and exclusively by external, violent, and accidental means in the following 
sums respectively: * * * 1. For loss of life $5,000.” 

Indemnity for loss of life was payable to the plaintiff. George C. 
Barnstead went to a dentist to have a tooth extracted. The dentist ad- 
mininstered nitrous oxide gas, or, as it is commonly known, laughing gas. 
After a slight quantity had been administered, Barnstead stopped breathing 
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and died. An autopsy was had upon the body, and it was discovered that . 
there was a condition which is known as “status lymphaticus,” which was 
stated by one of the experts of the plaintiff to be a congenital state or con- 
dition, of unknown cause, characterized by an abnormal persistence of a 
gland in the chest which is known as the “thymus gland.” The experts 
differed as to whether this was a disease; but, whether a disease or an ab- 
normal condition, it was agreed that a person, the subject of it, was lia- 
ble to sudden death from slight causes. What caused the death medical 
science has been unable to discover. The question presented is whether a 
death following the administering of a concededly harmless gas, at the re- 
quest of the insured, which produced death by reason of an abnormal or 
diseased condition, is, within the terms of the policy, a death “which is 
the direct and approximate result of and which is caused solely and ex- 
clusively by external violent and accidental means.” 

In this case the death was not occasioned by any impurity or other 
cefect in the gas, or any negligence or lack of skill in its administration 
to the insured, nor was it inhaled accidentally, but was intentionally ad- 
ministered at the request of the insured and voluntarily inhaled by him. 
The insured did what he fully intended to do, and it was done precisely as 
intended. There was nothing accidental in the means, but only in the re- 
sult, which was occasioned by the condition of the insured. Appel v. 
Etna Life Ins. Co., 86 App. Div. 83, 87, 83 N. Y. Supp. 238, affirmed 180 
N. Y. 514, 72 N. E. 1139; Fane v. National Ass’n of Railway Postal Clerks, 
197 App. Div. 145, 146, 149, 188 N. Y. Supp. 222. 

This case is to be distinguished from Townsend v. Commercial Trav- 
clers’ Mut. Accident Ass’n of American, 231 N. Y. 148, 131 N. E. 871, 17 
A. L. R. 1001, in which the injury resulted from an infected needle, and 
Lewis v. Ocean Accident & Guarantee Corporation, Limited, of London, 
England, 224 N. Y. 18, 120 N. E. 56, 7 A. L. R. 1129, from an infected pin, 
in this: That, while the person had intended to use the instrument, he 
had not intended to use a poisoned instrument and the injury was the di- 
rect and proximate cause of the poison on the instrument. The policy 
only insured against injuries which are the direct and approximate result 
and which are caused by accidental means. I am of opinion, therefore, 
pon as a conclusion of law the death of the insured was not covered by the 
policy. 

The defendant moved to dismiss the complaint at the close of the 
plaintiff's case, and renewed the motion at the close of the entire case, and 
also at that time moved for the direction of a verdict for defendant. 
These motions should have been granted. There was no disputed question 
of fact to be submitted to the jury. Inasmuch, however, as the jury cor- 
rectly answered the legal questions submitted to them by the court, the ver- 
dict should be reinstated. 

The order should be reversed, with costs, and the verdict . reinstated, 
and judgment thereon entered in favor of the defendant, with costs. All 
concur. 

——___. «=» 


GOLDSTEIN v. STANDARD ACC. INS. CO. 
(Court of Appeals of New York. May 29, 1923.) 
140 Northeastern Reporter, 235. 
INSURANCE—ACCIDENT POLICY HELD NOT TO AUTHORIZE 
WEEKLY INDEMNITY FOR TOTAL DISABILITY RESULT- 
ING FROM INJURY COVERED BY SPECIFIC PAYMENT. 
Where an accident insurance policy in article 1 provided for specified 
payments for certain designated losses, and by article 2 provided that, if 
the injury did not result in any of the losses enumerated in article 1, ‘but 
totally disabled insured, the company would pay him a weekly indemnity, 
the insured, who suffered a total permanent disability as an incidental re- 
sult of one of the injuries specified in article 1, can recover only the amount 
specified for such loss, and not the weekly indemnity for total disability. 
(For other cases, see Insurance, Dec. Dig. § 524.) 
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Hogan and Crane, JJ., dissenting. 


Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by Albert Goldstein against the Standard Accident Insurance 
Company. Judgment for the plaintiff was affirmed by the Appellate Divi- 
sion by a divided court (204 App. Div. 452, 197 N. Y. Supp. 554), and de- 
fendant appeals. Reversed, and new trial granted. 

Thomas R. Wheeler and William C. Warren, Jr., both of Buffalo, for 
appellant. 

Carl Sherman, of Albany, for respondent.” 


Carpozo, J. The plaintiff holds the defendant’s policy of insurance 
against accident and sickness. Loss through accident is limited to a prin- 
cipal sum of $1,500, and to an indemnity for loss of time, in prescribed 
conditions, at the rate of $30 a week. Loss through sickness is limited to 
a like weekly indemnity for not more than 52 weeks. 

Articles 1 and 2 must be quoted, since the controversy turns upon their 
meaning. They are as follows: 

“Article 1. 

“If such injuries shall wholly and continuously disable the insured 
from date of accident from performing any and every kind of duty per- 
taining to his occupation, and during the period of such continuous dis- 
ability, shall result independently and exclusively of all other causes, in 
any one of the losses enumerated below, or within one hundred and eigthy 
days from the date of the accident, irrespective of total disability, result 
in like manner in any one of such losses, the company will pay the sum set 
opposite such loss and in addition weekly indemnity as provided in arti- 
cle 2 to the date of death, dismemberment or loss of sight. Only one ot 
the payments named will be made for injuries resulting from one accident. 

“Death, Loss of Limb or Sight. 
For loss of life Principal sum 


For loss of both hands by actual severance at or above 


Principal sum 
For loss of both hands by actual severance at or above 
ankle Principal sum 
For loss of one hand and one foot by actual severance 
at or above wrist or ankle Principal sum 
For the irrecoverable and entire loss of sight of both 
eyes Principal sum 
For the loss of either hand by severance at or above the 
wrist and entire sight of one if irrecoverably lost.. Principal sum 
For the loss of either foot by severance at or above the 
ankle and entire sight of oné eye if irrecoverably 
lost Premium sum 
For the loss of either arm by actual severance at or : 
above the elbow principal sum 
For the loss of either hand by actual severance at or 
above the wrist principal sum 
For the loss of either leg by actual severance at or ; 
above the knee principal sum 
For the loss of either foot by actual severance at or a 
above the ankle principal sum 
For the irrecoverable and entire loss of sight of one eye principal sum 
For the loss of thumb and index finger of either hand 
(by severance at or above metacarpophalangeal ae 
joints */, principal 
“Payment in any such case shall terminate this policy. 
“Weekly Indemnity. 
“Article 2. 
“Total Loss of Time. 
“If such injury shall not result in any of the losses enumerated in arti- 
cle 1, but shall immediately, totally and continuously disable and prevent 
the insured from attending to any and every kind of duty pertaining to his 
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occupation, the company will pay him the weekly indemnity at the rate men- 
tioned above for the entire period during which he is so disabled.” 

The provisions of these articles should be read in connection with those 
of article 11 which deals with the subject of insurance against sickness. 
“The company will not pay for sickness disability occasioned by accidental 
injuries.” 

Plaintiff, while delivering bottles of seltzer water, was injured by an 
explosion. The head of one of the bottles struck him in the eye, cutting it 
so badly that it was afterwards removed. The compensation fixed by the 
policy for the loss of an eye is one-half the principal sum, or $750. There 
is evidence, however, of other and secondary injuries. The nervous shock 
engendered by the blow to the eye and the ensuing operation brought about, 
it is said, an affection of the heart. The result was disability to continue 
the kind of business transacted in the past. The company is willing to pay 
the compensation prescribed by article 1 for the loss of an eye. The plain- 
tiff chooses to forego the payment for the eye and claims weekly indem- 
nity for total disability under article 2. In view of the nature of the dis- 
ability, this is equivalent to a demand that indemnity at the rate of $30 a 
week be paid to him for life. The trial judge upheld his claim, and gave 
judgment in his favor for the installments then accrued. The Appellate 
Division affirmed by a divided court. 


“Tf such injury shall not result in any of the losses enumerated in arti- 
cle 1,” but shall produce immediate and total disability, there is to be com- 
pensation under article 2. The injury to the plaintiff did result in one of 
the losses enumerated in article 1, i. e. the loss of an eye. Compensation 
has been made, however, in accordance with article 2. We shall assume, 
though the case does not require us to decide, that the result might be up- 
held if the injury to the heart were not the indirect and secondary conse- 
quence of another and primary injury, i. e., the injury to the eye. Many 
situations suggested in the briefs are within the range of this assumption. 
We are asked, for example, what the rights of the insured would be if at 
one and the same time there had been a blow to the eye and a blow to the 
spine, the latter blow leading to paralysis and total disability. In such a case 
the disability would be the result of a separate and independent injury, not 
resulting in any of the losses exumerated in the schedule. That is not the 
case before us. We think the promise of compensation for the injuries spe- 
cifically enumerated excludes the promise of compensation for their sec- 
ondary consequences. The policy does not mean that an insured who loses 
his hand, and who has thereby become entitled to the payment of one-half 
of the principal sum, may reject this compensation, and recover a weekly 
indemnity for life, upon showing that amputation, with its attendant weeks 
of suffering, gave rise to a nervous shock which ended in chronic neu- 
rasthenia. It does not mean, and for like reasons, that the loss of an eye 
may be ignored, and attention riveted upon the shock which accompanied the 
loss and would not have been felt without it. To hold otherwise is to dis- 
regard the limitations of article 2. The difficulty is not met by analogies 
drawn from the law of torts. The defendant is not sued as the author of 
the plaintiff's injuries. It is sued as an insurer. The problem is not one of 
the relation between cause and effect as determining liability for negligent 
or willful wrong (Ehrgott v. Mayor, etc., of City of New York, 96 N. Y. 
264, 281, 48 Am. Rep. 622.) The problem is one as to the meaning of a con- 
tract. We are to follow the chain of causation so far, and so far only, as 
the parties meant that we should follow it. “The causes within their con- 
templation are the only causes that concern us.” Bird v. St. Paul Fire & 
Marine Ins. Co, 224 N. Y. 47, 51, 120 N. E. 86, 87 (13 A. L. R. 875). We 
are to ask whether they meant us to pick out the secondary effect and ignore 
the primary, to pass over the antecedent and land at once upon the conse- 
quent. The leap may not be made in disregard of their intention. 

We conclude, therefore, as follows: A total disability within the pur- 
view of article 2 is a disability that is not the consequence of an injury 
within the purview of article 1. If disability follows an injury within the 
purview of article 1, payment is not to exceed the principal sum or a pre- 
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scribed fraction thereof, except that there may be weekly indemnity “up to 
the date of death, dismemberment or loss of sight.” By the judgment under 
review, indemnity “up to the date of loss of sight” has been turned into in- 
demnity for life. “We are not at liberty to revise while professing to con- 
strue.” Sun Printing & Publishing Ass’n v. Remington Paper & Power Co.. 
235 N. Y. 338, 346, 139 N. E. 470, 471. 

The judgment of the Appellate Division and that of the Trial Term 
should be reversed, and a new trial granted, with costs to abide the event 
Hiscock, C. J., and Pound, McLaughlin, and Andrews, JJ., concur. 

Hogan and Crane, JJ., dissent. 
Judgments reversed, etc. 
ee 


SOUTHERN SURETY CO. v. BUTLER er at. (No. 6824.) 


(Court of Civil Appeals of Texas. San Antonio. Nov. 22, 1922. On Motion 
for Rehearing, Jan. 10, 1923.) 


247 Southwestern Reporter, 611. 


1 INSURANCE — COMPANY MUST PROVE FALSITY AND MA- 
TERIALITY OF REPRESENTATIONS PLEADED. 


An insurance company, which pleads misrepresentations by insured to 
defeat recovery on the policy, must, under Rev. St. art. 4947, prove the 
falsity of the representations as well as their materiality, and that it would 
not have issued the policy had it been fully advised. 

(For other cases, see Insurance, Dec. Dig. § 646[114].) 


2. INSURANCE — WHETHER MISREPRESENTATIONS BY IN- 
SURED WERE MATERIAL IS JURY QUESTION ON CON- 
FLICTING TESTIMONY. 


_ Whether misrepresentations in a policy for health insurance were ma- 
terial is a jury question where the evidence is controverted. 
(For other cases, see Insurance, Dec. Dig. § 668[7].) 


3 TNSURANCE—FAILURE TO GIVE NOTICE WITHIN 90 DAYS 
AFTER DISCOVERY OF MISREPRESENTATIONS BARS DE- 
FENSE. 

The failure of an insurance company to give notice of its refusal to 
be bound by the contract within 90 days after discovering the falsity of 
representations in the application, as required by Rev. St. art. 4948, creates 
an absolute bar to a defense against recovery on the policy. 

(For other cases, see Insurance, Dec. Dig. § 390.) 


4. INSURANCE — COMPANY IS CHARGED WITH AGENT’S 

KNOWLEDGE OF FALSITY OF REPRESENTATIONS. 

A health insurance company is charged with its agent’s knowledge of 
the falsity of representations as to the health of insured contained in the 
application. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


5 INSURANCE—APPLICATION MUST BE CONSTRUED WITH 
POLICY. 

The application for health insurance must be construed with the pol- 
icy. 
(For other cases, see Insurance, Dec. Dig. § 151[2].) 

6. INSURANCE—FALSE REPRESENTATIONS DEFEATING LIA- 
BILITY ONLY IF MATERIAL ARE NOT WARRANTIES. 
Where the application for health insurance provided that the policy 

should be forfeited if false answers were made with actual intent to de- 

ceive or materially affect the acceptance of the risk, the answers do not 
constitute warranties per se, since to make warranties the statements must 
be absolute and subject to no other construction. 

(For other cases, see Insurance, Dec. Dig. § 264[1].) 
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7. INSURANCE—MISREPRESENTATIONS DO NOT AVOID POL- 
ee THING REPRESENTED CONTRIBUTED TO 
LOSS. 


False answers in an application for insurance will not, under Rev. St. 
art. 4947, avoid the policy, unless the represented thing actually contributed 
to the contingency upon which the policy became due and payable. 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

9. INSURANCR—EVIDENCE HELD NOT TO SHOW DISABILITY 

WAS RECEIVED FROM EXCLUDED DISEASE. 


In an action on a health insurance policy for indemnity during dis- 
ability resulting from an operation for appendicitis, evidence that at the 
same time the surgeons removed the uterus of insured which was con- 
genitally undeveloped so as not to function properly, but was not diseased, 
does not show that the disability was caused or contributed to by a dis- 
ease of the latter organ within an exception contained in the policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


On Rehearing. ~ 


10. INSURANCE—ATTORNEY’S FEE AND PENALTY NOT AL- 
LOWED WHERE DEMAND IS EXCESSIVE. 


The penalty and attorney’s fee which can be allowed against an insur- 
ance company under Rev. St. art. 4746, for failure of the company to pay 
the loss within 30 days after demand, is not recoverable, where the demand 
was for an excessive amount, so that no judgment for the penalty and at- 
torney’s fees can be sustained, where the loss recovered was only three- 
fourths of the amount demanded. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Bexar County Court. 

Action by Rooney Mae Butler and her husband against the Southern 
Surety Company. Judgment for plaintiffs, and defendant appeals. Af- 
firmed in part and reversed in part and judgment rendered. 

Barrett & Barrett and Sam’l G. Baggett, all of San Antonio, for appel- 
lant. 

Leonard Brown, of San Antonio, and J. L. Webb, of Houston, for ap- 
pellees. 


Cosss, J. Appellee brought this suit against appellant to recover on a 
policy of insurance for loss of time caused by an acute attack of appendici- 
tis, necessitating her removal to a hospital on the 9th day of August, 1920, 
where an operation was performed, removing the appendix and her uterus. 
Before recovery she was stricken with pneumonia, and confined to her 
house continuously for a period of 101 days under the constant care ot 
a physician, rendering it impossible for her to perform her duties as a 
saleslady, which total disability extended to November 20, 1920, for which 
she prayed a judgment for $336.66 and an additional sum of $50 for par- 
tial disability, for penalty and attorney’s fees. 

The special defenses were: First, it was obtained by fraud and mis- 
representation that were material to said contract; and, second, no indem- 
nity is payable “for any loss or disability caused wholly or in part, di- 
rectly or indirectly, or complicated by any illness or disease affecting any 
generative organ or organs or appendage of same.” That primarily the 
operation was a pelvic one, as when the operation to remove the appendix 
was performed appellee’s womb was likewise removed, so that the sickness 
was not caused by any ailment of the appendix and its removal, but was 
caused by the ailment of the generative organs not covered by the con- 
tract, and in that event was caused indirectly and in part and complicated 
by an ailment of the generative organs. That on November 22, 1920, 
prior to the institution of the suit, appellant tendered to appellee the re- 
turn of the premium paid, and notified the appellee the policy was declared 
null and void of its receptive date because of appellee’s misrepresentations 
in her application. 

Appellee replied, if her answers were untrue in the application, appel- 
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Jant is estopped from pleading them as a defense to the recovery because 
the answers were made and filled out and filled in by an agent of the com- 
pany, upon a full and complete disclosure to said agent of her physical 
condition at all times, and, if any false representations were made, they 
were made by appellant’s agent. ; 

Appellant replied the application was made out by appellee in her own 
handwriting; that no statements were made except those contained in the 
application for insurance, and no agent had authority to alter, amend, or 
Waive any policy provision or requirement. 

The case was tried on special issues to the jury. The judgment was 
for the sum of $371.06, being indemnity in the sum of $286.66, penalty, 
$34.40, and attorneys fees of $50.00. 

Appellant’s first proposition is the court erred in not instructing a ver- 
dict for the appellant. This is predicated upon the provision in the policy 
that; 

“No indemnity is payable under this policy for any loss or disability 
caused wholly or in part, directly or indirectly, or complicated by any ill- 
ness or disease affecting any generative organ or organs or any appendage 
of same,” 
and the further provision of the policy: 

“That the insurance hereby applied for shall not be effective prior to 
the date and hour set forth in a policy actually issued by the company, such 
policy thereupon becoming effective if delivered to you while you are in 
good health and free from the effects of any injury, disease, or bodily in- 
firmity.” 

The evidence is that appellee had an attack of acute appendicitis which 
required its removal, and when that operation was performed her uterus 
was at the same time removed. She had long been suffering from what 
the physicians and surgeons called suppressed or painful menstruation 
caused by an infantile uterus. 

[1, 2] It devolved upon appellant, under its pleading of misrepresen- 
tations and fraud, to establish the same, as well as the materiality of the 
misrepresentations, and that it would not have issued the policy, had it 
becn fully advised, which here the evidence being controverted makes it a 
jury question. R. S. art. 4947; Mitchell v. McLarn (Tex. Civ. App.) 51 
S. W. 270. 

[3] To support such a defense also, the insurer must show, within 90 
days after the discovery, it gave written notice to the insured of its refusal 
to be bound by the contract. 

The defense was appelee answered question 15 falsely that she was in 
sound condition mentally and physically, and to question 16, she had not 
heen disabled or had medical attention or surgical treatment during the 
past five years, for the purpose of securing the insurance. It is undisputed 
that the appellant had in its possession and through its agents information 
of the falsity of her answers, if false, for a period of 98 days from the 
date on which it received the reports in which the discrepancy in the an- 
swers appeared and the appellant notified her the appellee, of the claim of 
the falsity of her answers and that it would not be bound by the terms of 
the policy. 

It therefore appears upon the fact of the record that appellant did not 
rive notice within 90 days after it discovered, or could have discovered, 
the alleged falsity of the answers as the basis of forfeiture of the contract 
It is now too late to raise it; it is an absolute bar. Revised Statutes, art. 
4948; Fed. Life Ins. Co. v. Wright (Tex. Civ. App.) 229 S. W. 797; West- 
ern Ind. Co. v. Free & Acc. Masons (Tex. Civ. App.) 198 S. W. 1092; 
Guarantee Life Ins. Co. v. Evert (Tex. Civ. App.) 178 S. W. 646; Mil- 
waukee Mech. Ins. Co. v. Weatherford (Tex. Civ. App.) 234 S. W. 568: 
Nat. Life Ass'n v. Hagelstein (Tex. Civ. App.) 156 S. W. 353; Sec. Mut. 
Life Ins. Co. v. Calvert (Tex. Civ. App.) 100 S. W. 1033; Manhattan Life 
Ins. Co. v. Stubbs (Tex. Civ. App.) 234 S. W. 1099. 

[4] Miss Baker, who solicited this insurance, propounded the ques- 
tions and solicited or assisted in answering them, and was thereby informed 
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that appellee had the influenza in 1919, and was sick. If the answers were 
false they were known to appellant through its agent to be false. Fed. 
Life Ins. Co. v. Wright (Tex. Civ. App.) 229 S. W. 795; Insurance Co. 
v. Nichols (Tex. Civ. App.) 26 S. W. 998; Sun Life Ins. Co. v. Phillips 
(Tex. Civ. App.) 70 S. W. 603; Sec. Mut. Life Ins. Co. v. Calvert, cited 
above; N. W. Life Ass’n v. Findley, 29 Tex. Civ. App. 494, 68 S. W. 695: 
Va. Fire, etc., v. Cummings (Tex .Civ. App.) 78 S. W. 716 (affirmed by 
the Supreme Court, 98 Tex. 636). 

[5, 6] In the application for insurance, which must be construed to- 
gether with the policy, it provided among other things that the policy 
“shall be voided and forfeited to the company if such false answer was 
made with the actual intent to deceive or materially affect the acceptance 
of the risk”—such answers do not constitute warranties per se. To make 
a warranty the statement must be absolute and subject to no other con- 
struction. Delaware Ins. Co. of Philadelphia vy. Harris, 26 Tex. Civ. App. 
537, 64 S. W. 867; Reppond v. Nat. Life Ins. Co., 100 Tex. 519, 101 S. W. 
786, L. R. A. (N. S.) 981, 15 Ann. Cas. 618; Palatine Ins. Co. v. Brown 
(Tex. Civ. App.) 34 S. W. 462; Sun Ins. Co. v. Texarkana et al. Mch. 
Works, 3 Willson, Civ. Cas. Ct. App. § 320; Ins. Co. v. Munger, 92 Tex 
297, 49 S. W. 222; Joyce on Insurance, vol. 3, pars. 1894, 1895, 1898. 

It is a question of fact, to be determined just as any other fact. 
whether “such false answer was made with the actual intent to deceive or 
materially affect the acceptance of the risk.” 

[7] False answers will not avoid a policy unless it be shown in con- 
nection therewith that the represented thing actually contributed to the 
contingency upon which the policy became due and payable. Article 4947. 
R. S., and authorities above cited. 

The evidence fails to show that the sickness she had or the menstrua} 
pains endured during her menstrual period in any way contributed to the 
attack of appendicitis, the primary and necessary cause for the operation. 
She was ‘treated for the influenza in 1919, but it is not shown that any 
medicine was prescribed for the menstrual trouble. But for the operation 
required to remove the appendix, in all probability there would have been 
no separate operation to remove the uterus, and no claim for indemnity. 
The contingency was the operation, and it is not shown that the subsequent 
attack of peritonitis and pneumonia was in any way chargeable to the al- 
leged falsity of the appellee’s answer—for the policy provided false an- 
swers to invalidate the policy must be made with the actual intent to de- 
ceive. 

[8] Having pleaded and put in issue that the insurance policy was ob- 
tained by fraud and misrepresentations that were material to the risk, and 
that appellee made such answers with the intent and purpose of securing 
the insurance, which provided it could be avoided only by false answers in 
the application that were made with the actual intent to deceive, it cannot 
complain of the charge thereon submitting that issue to the jury. Insur- 
ance Co. v. Wicker, 93 Tex. 390, 55 S. W. 740; Kilgore v. Moore, 14 Tex. 
Civ. App. 20, 36 S. W. 317; Tex. Land & Loan Co. v. Watkins, 12 Tex. 
Civ. App. 603, 34 S. W. 996; Stringfellow v. Brazelton, 57 Tex. Civ. App. 
124, 122 S. W. 937; Brin v. McGregor (Tex. Civ. App.) 64 S. W. 79. 
The policy provided : 

“No indemnity is payable under this policy for any loss or disability 
caused wholly or in part directly or indirectly or complicated by any ill- 
ness or disease affecting any generative organ.” 

[9] This, of course, does not apply to the operation required to re- 
move the appendix. So the question for consideration is whether or not 
the suppressed menstruation from which she suffered at the different pe- 
riods was “any illness or disease affecting any generative organ.” There 
was medical testimony to show that such condition was not a disease, but 
what is called infantile uterus—that is, one that is not fully developed— 
quite prevalent among women, frequently attended with pain at menstrual 
periods, not otherwise affecting the person physically, and nothing to do 
with the development of appendicitis. The uterus removed was not dis- 
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eased, and she had no disease of the generative organs—if it had not been 
removed she could have continued in the performance of her work as she 
was doing. The operation was required at the time for an acute appendici- 
tis, and her physician, who knew of her suppressed menstruation, because 
he was performing an abdominal operation for the removal of the appen- 
dix, wisely concluded to relieve her of the other trouble at the same time 

Dr. Paschal, a distinguished physician of San Antonio, testifying, said 
he did not consider an infantile uterus a disease. It is a. condition usually 
congential. It is born that way. 

It was shown by the witness Mrs. Mangum that she worked by the 
side of appellee for four years continuously, and she was always on the 
job and never sick. To the same effect was the testimony of Mr. Delpain 
that she worked under him in his department store. 

All the issues raised in this case were submitted to the jury for its de- 
termination and finding. They found in favor of appellee. 

We have fully considered all the assignments of error and points 
made by appellant, and find no reversable error assigned that should cause 
a reversal. We think the case has been fairly tried and substantial justice 
administered, and we affirm the judgment of the trial court. 

On Motion for Rehearing. 


[10] Upon a careful investigation of the record in this case, it appears 
that a suit was filed by appellee contending for 101 days’ disability, for 
which she asked a recovery for $386.66. The period of disability was sub- 
mitted to the jury, and the jury found that appellee was entitled only for 
a period of 71 days, with an indemnity of $286.66, which is a recovery of 
less than three-fourths of the amount demanded. The penalty allowed was 
$34.40, and the attorney’s fees allowed were $50. 

Article 4746 provides that, where the insurance company fails to pay 
the amount of loss within 30 days after demand, it shall be liable to pay 
the whole of the policy in addition to the amount of loss, 12 per cent. dam- 
ages on the amount of such loss, together with reasonable attorney’s fees 
for the prosecution and collection of such loss. This statute has been con- 
strued to mean that, where the assured makes a demand for an amount 
larger than is due, and recovers a less amount by suit, the insurance com- 
pany is not liable. Such has been the ruling of the Courts of Civil Ap- 
peals in two cases: 

American National Insurance Co. v. Turner, 226 S. W. 487, in which 
it is held: 

“Where the beneficiary under a life insurance policy makes demand on 
the insurer for the face amount of the policy, which is larger than the 
amount due, and recovers a less amount by suit, the insurance company is 
not liable to her for attorney’s fees under Rev. St. 1911, art. 4746.” 

In the case of First Texas Prudential Insurance Co. v. Smallwood et 
al. (Tex. Civ. App.) 242 S. W. 498: 

“Under Rev. St. 1911, art. 4746, requiring insurer who fails, on de- 
mand, to pay the loss, to pay a specified penalty and a reasonable attorney's 
fee, an insurer was not liable for such penalty and attorney’s fee where the 
amount demanded was in excess of that subsequently ascertained to be 
due.” 

In view of the holding of the court, the items of $34.40 and attorney's 
fees of $50 makes the total sum of $84.40 excessive. The judgment of the 
trial court, awarding to appellee a 12 per cent. penalty amounting to $34.40 
and attorney’s fees of $50, will be reversed and rendered in favor of ap- 
pellant upon that issue. In other respects the judgment of the court is 
affirmed. The judgment is further here rendered in accordance herewith 
in favor of appellee for the sum of $286.66. 
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CONTINENTAL LIFE INS. CO. v. JOHNSON. (No. 2665.) 


(Court of Civil Appeals of Texas. Texarkana. Jan. 18, 1923.) 
248 Southwestern Reporter, 88. 
INSURANCE—HEALTH POLICY MAY LIMIT LIABILITY, AND 

PEREMPTORY INSTRUCTION FOR FULL AMOUNT OF 

POLICY ERROR. 

Under Rev. St. art. 4742, subd. 3, forbidding the proviso in a life pol- 
icy for settlement at less than its face, but which does not apply to purely 
accident and health policies, in an action by insured for sick benefits under 
a combination life, health, and accident policy, which provided that benefits 
for illness from sciatica should be only one-fourth the specified amount, 
where there was a conflict of testimony as to whether insured’s illness was 
sciatica or influenza, a peremptory instruction to return the full amount 
of the benefits specified in the policy, on the theory that the policy was 
one for life insurance and the provision for reduced amounts of benefits 
was illegal, was error, since the Legislature did not intend the inhibition 
against settlement at less than the face value of a policy to apply to insur- 
atice against accidents and sickness. 

(For other cases, see Insurance, Dec. Dig. §§ 530, 668[11].) 

Appeal from Harrison County W. H. Strength, Judge. 

Action by Lee Johnson against the Continental Life Insurance Com- 
pany. After a trial in a justice’s court, from judgment in a county court 
for plaintiff, defendant appeals. Reversed and remanded. 

Bibb & Caven, of Marshall, for appellant. 

Scott & Lane, of Marshall, for appellee. 


Hopces, J. This suit originated in the justice court. In October, 1916, 
the appellant issued to the appellees a combination life, health, and acci- 
dent policy. The suit was by the insured to recover sick benefits which 
accrued from November 15, 1919, to February 23, 1920, which he claims 
aggregated $98.50. He also sought 12 per cent. damages and $50 attor- 
ney’s fees. The appellant admitted liability for the period stated, but in- 
sisted that under the terms of the policy it was for only one-fourth of the 
benefits claimed. At the conclusion of the evidence in the trial below the 
jury was instructed to find for the plaintiff the sum of $30 per month for 
the period above stated, together with 12 per cent. damages and $35 as at- 
torney’s fees. 

The policy sued on was a combination contract, one which insured the 
life of the appellee and also contained what is termed an “illness indem- 
nity,” which stipulated that he was to be paid a sick benefit at the rate of 
$30 per month for a specified length of time. There was another subdivi- 
sion, however, which limited the sick benefit to one-fourth of that amount, 
if the illness resulted from certain causes, or consisted of certain named 
diseases, among which was sciatica. The testimony of the attending phy- 
sician showed that the appellee suffered from sciatica during the period 
named. There was other testimony which tended to show that his sickness 
was due to influenza. 

The only question in this appeal is: Did the court err in instructing 
the jury to find for the appellee the full amount of the indemnity claimed ? 
The correctness of that decision must be determined by a construction of 
article 4742 of the Revised Civil Statutes, which is as follows: 

“No policy of insurance shall be issued or delivered in this state, or be 
issued by a life insurance company incorporated under the laws of this 
state, if it contains any of the following provisions: * * * 3. A provi- 
sion for any mode of settlement at maturity of less than the amount in- 
sured on the face of the policy plus dividend additions, if any, less any in- 
debtedness to the company on the policy, and less any premium that may, 
by the terms of the policy be deducted: Provided, that any company may 
issue a policy promising a benefit less than the full benefit in case of the 
death of the insured by his own hand while sane or insane, or by the fol- 
lowing stated hazardous occupations. This provision shall not apply to 
purely accident and health policies.” 

100———Vol. LXI. 
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It is conceded that the charge of the court is. based upon the conclusion 
that subdivision 3 of the article above quoted prohibited the issuance of a 
policy of this kind. He treated this policy as if it were one for life insur- 
ance, or as one not for “purely accident and health.” The statute above 
quoted makes it plain that the Legislature did not intend that the inhibition 
against settlements for less than the face of the policy should apply to con- 
tracts of insurance against accidents and sickness. It is the subject-matter 
of the contract, and not its form, which should control in giving effect to 
the legislative intent. It would be extremely technical to hold that, in or- 
der to escape the force of the inhibition against settlements for life insur- 
ance, the contract must contain no provision except those which relate to 
accident and health. If the provision invoked, in this instance, would be 
valid in a policy which was exclusively a health and accident contract, why 
should it not also be valid when embraced in a combination policy? 

The cases cited and relied upon by the appellee are not applicable. We 
are of the opinion that the court erred in giving the peremptory instruction 
to find for the full amount of the face of the policy. 


The judgment will therefore be reversed, and the case remanded for 
another trial. 


ee 
EATON v. NATIONAL CASUALTY CO. (No. 17347.) 
(Supreme Court of Washington. Dec. 7, 1922.) 
210 Pacific Reporter, 779. 

1. INSURANCE—POLICY NOT VOID BECAUSE OF FALSE AN- 
SWERS WRITTEN IN BY AGENT TO WHOM INSURED 
TRUTHFULLY STATED FACTS. 

A policy will not be held void nor a warranty as to the truth of in- 
sured’s answers to questions in the application held breached for facts 
known to the soliciting agent before the application was signed, where in- 
sured fully and truthfully related the facts to the agent, who wrote in 
the false answers, though the latter were material and pertinent to the risk. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

2. INSURANCE — WHETHER FALSE ANSWERS WERE MADE, 
AND, IF SO, WITH INTENT TO DECEIVE, DETERMINED 
BY TRIERS OF FACTS. 

Under Rem. Code 1915, § 6959—34, providing that no misrepresenta- 
tions in negotiations for an insurance contract shall be deemed material 
and defeat the policy unless made with intent to deceive, each case must 
be determined according to the facts thercin, and questions of fact as to 
whether false answers were made, and, if so, whether they were made with 
intent to deceive, determined by the triers of the facts. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Department 1. 

Appeal from Superior Court, Clarke County; Geo. B. Sempson, Judge. 

Action by Joe A. Eaton against the National Casualty Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Bates & Burnett, of Vancouver, and Henry C. Walters, of Detroit, 
Mich., for appellant. 

Miller, Wilkinson & Miller, of Vancouver, for respondent. 

Hotcoms, J. Respondent sued upon a policy of insurance issued to 
him by the appellant company, claiming compensation for total disability 
at the contract rate of $100 per month from May 29 to August 20, 1920. 
and for a period of six months from August 20, 1920, at the contract rate 
of $50 per month, for alleged partial disability, occasioned by an accident 
in a logging camp, to him. On a trial before a jury the claim for $100 per 
month total disability compensation -was excluded from the consideration 

of the jury, so that the verdict of the jury was returned solely for partial 
disability, which was awarded in the sum of $300. Appellant moved for a 
new trial, and the trial court, being of the opinion that under the evidence 
respondent was not entitled to recover compensation after October 15, 
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when he was able to resume his employment, granted a motion for a new 
trial, unless respondent would agree to remit from the verdict the sum 
of $73.34. Respondent elected to remit that sum, and judgment was ac- 
cordingly entered in his favor against appellant in the sum of $226.66. 

On April 7, 1920, upon respondent’s application, appellant issued the 
policy of accident insurance to him, wherein it undertook to pay to re- 
spondent $100 per month for not to exceed 36 months against total loss of 
time, provided the accidental event immediately, continuously, and wholly 
disabled defendant from the performance of any and every duty pertaining 
to his occupation. The policy also provided that in the event the accidental 
injury only partially disabled the insured, or in the event of total disability 
not immediately following the injury, but occurring within 30 days there- 
after, the appellant would pay at the rate of $50 per month for not to ex- 
ceed six consecutive months. The date of the injury was May 15, 1920. 

Appellant defended the action upon the ground that respondent in his 
application for the policy suppressed and concealed from appellant sub- 
stantial facts materially affecting the risk to be assumed by it, in this: 
That respondent was required to state in his application whether or not he 
had ever been disabled and whether he had ever received medical or sur- 
gical attention. Respondent answered each of these questions in the nega- 
tive, whereas in fact he had previously sustained an injury to the limb 
which was injured on May 15, 1920, and in consequence thereof had been 
for a period of three weeks in a hospital at Yacolt, Wash., and had re- 
ceived medical attention therefor. 

Respondent replied to the affirmative defense of appellant, alleging 
that he had made truthful answers to the questions propounded to him in 
the application, and that if his answers thereto were improperly recorded 
it was done by the soliciting agent of appellant, and that any suppression 
or concealment of the facts relating to the previous injury sustained by him 
was the act of the agent of appellant, and not the act of respondent. 

On the trial respondent testified that he received the policy within a 
few days after April 7, 1920, the date of its issue, that he read the policy, 
and that a copy of his application was contained in the policy received by 
him. 

At the close of all of the testimony appellant moved for a directed ver- 
dict in its favor, upon the ground that respondent, having received and 
read and examined the policy containing a copy of his application, was 
therefore informed of the erroneous answers therein recorded in response 
to questions touching his previous disability, and that he, having failed to 
inform the company that the application: was erroneous in those respects, 
must be held to have ratified the acts of the agent in improperly record- 
ing the answers, if such were done, and that he was therefore estopped to 
assert fraud on the part of the agent of appellant, and had become bound 
by the statements contained in the application. The motion was denied. 

There is only one assignment of error on the part of appellant: That 
the court erred in refusing to direct a verdict in its favor at the close of 
the testimony. 


[1] It is probably true, as appellant contends that the facts to be #iu- 
cidated in the questions propounded to the insured in the application were 
material and pertinent to the risk, by reason of the occupation in which 
respondent was engaged, but it is also true, as appellant concedes, and as 
was held in Turner v. American Casualty Co., 69 Wash. 154, 124 Pac. 486, 
that a policy will not be held void nor the warranty clause in a policy held 
to have been breached for acts known to the agent befere the application 
for the policy was signed, where the insured fully and truthfully related 
the facts to the solicitor, and false answers were written in the application 
by the agent. 

Here the testimony of respondent, in substance, was that, when asked 
if he had ever been hurt anything like that, he answered, yes, and was in a 
hospital about three weeks, and told the agent when; that the agent said 
that did not make any difference that far back; that the agent asked him 
how he got hurt, and respondent told him he was jumping from one log 
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to another, and the brake was loose and gave way, and, as respondent had 
calked shoes on, he bumped his knee against them, and was laid up about 
three weeks in a hospital; that the agent did not ask who attended him, 
but respondent told the agent that a doctor at Yacolt attended him, and 
that the accident and injury occurred back in 1914 mentining a time known 
as the “big snow,” but that the agent repeated that that was too far back 
and did not make any difference. 

[2] Since our statute provides in effect that it is immaterial whether 
or not answers are false unless made with the intention to deceive, we have 
uniformly held, since the case of Turner v. American Casualty Co., supra, 
that each such case is to be determined according to the facts in that case, 
and where there is any question of fact as to whether false answers were 
made, and, if so, were made with intent to deceive, that is a question of fact 
to be determined by the triers of the facts. 

Thus in Brigham v. Mutual Life Insurance Co., 95 Wash. 196, 163 Pac. 
380, it was held that misrepresentations as to previous illness and physi- 
cians consulted, made by an applicant for life insurance, will not vitiate 
the policy under Rem. Code 6059—34, providing that no misrepresentation 
of warranty in the negotiations for a contract shall be deemed material 
and defeat the policy, unless it was made wih intent to deceive; it being 
necessary to prove intent. It was so held also in Quinn v. Mutual Life 
Insurance Co., 91 Wash. 543, 158 Pac. 82, in which case certain answers 
were made which were known to be false, and which this court held could 
not have been made otherwise than with intent to deceive. Further, in 
Askey v. New York Life Insurance Co., 102 Wash. 27, 172 Pac. 887, L. R. 
A. 1918F, 267, it was held that misrepresentations as to previous illness by 
an applicant for life insurance will not vitiate the policy under Rem. Code, 
supra, providing that no misrepresentations shall be deemed material or 
defeat a policy unless it was made with intent to deceive; it being neces- 
sary to prove intent. 

The same was held in Day v. St. Paul Fire & Marine Ins. Co., 111 
Wash. 49, 189 Pac. 95, although in that case we held that misrepresenta- 
tions as to the year of manufacture and model of an automobile could not 
have been otherwise than made with intent to deceive by the owner thereof, 
who must have known of the falsity of the statements made concerning the 
same. 

So the rule is not the same here as in other states from which authori- 
ties are cited by appellant, as, for instance, Michigan. Metropolitan Life 
Ins. Co. v. Freedman, 159 Mich. 114, 123 N. W. 547; Ketcham v. Amer- 
ican Mutual Accident Ass’n, 117 Mich. 521, 76 N. W. 5; Bonewell v. North 
American Accident Ins. Co., 160 Mich. 137, 125 N. W. 59, and Id. 167 
Mich. 274, 132 N. W. 1067, Ann. Cas. 1913A, 847. 

In the last-cited case, in the first opinion, it was stated that: 

“No reasonable claim can be made upon the record that the plaintiff 
did not know that these statements were in fact embodied in the applica- 
tion, and that they were untrue in fact. It was a case, therefore, in which 
he joined with the agents of the defendant, if they are to be so treated, in 
deceiving the company. They were not authorized to issue the policy. It 
was known, both to the plaintiff and to the agents, that the company would 
act upon the representations containend in the application.” 

No such facts are shown in this case in the first place, and in the next 
place in that case upon rehearing (167 Mich. 274, 132 N. W. 1067, Ann. 
Cas. 1913A, 847) the court adopted the broad principle which it had adopted 
in another case above cited, that it was the duty of the insured to know 
that the representations therein contained, and which constituted the cause 
of the issuance of the policy, were true as set forth in the application. The 
came rule seems to be in existence in Maryland. Globe Reserve Mutual 
Life Insurance Co. v. Duffy, 76 Md. 293, 25 Atl. 227. That is not the rule 
here, but is as stated in the cases heretofore cited from this court. 

The judgment is therefore affirmed. 

Parker, C. J., and Bridges and Mitchell, JJ., concur. 
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BASINSKY v. NATIONAL CASUALTY CO. (No. 17061.) 
(Supreme Court of Washington. Oct. 21, 1922.) 
209 Pacific Reporter, 1077. 


1. INSURANCE—AGREEMENT THAT INSURANCE SHALL TAKE 
EFFECT ON ACCEPTANCE OF APPLICATION IS VALID. 

An agreement in application and receipt for application fee that the in- 
surance shall ‘not be effective until the application is accepted is valid, and 
fixes the rights of the parties. 

(For other cases, see Insurance, Dec. Dig.:§ 175.) 

2. INSURANCE—INSURANCE POLICY, STATING DATE OF BE- 
GINNING OF INSURANCE, PREVENTS RELATION BACK OF 
INSURANCE TO DATE OF APPLICATION, 

There was no relation back of the contract of insurance to the date of 
application, where the insurance policy issued expressly provided that it 
should begin at noon on a named date, two days after making of the ap- 
plication, 

(For other cases, see Insurance, Dec. Dig. § 175.) 

3. INSURANCE— STATEMENT BY INSURANCE AGENT THAT 
THE APPLICANT WAS PROTECTED AT ONCE HELD UN- 
AUTHORIZED. 

Where an application for insurance in effect stated that there would 
be no contract of insurance until application had been accepted by some 
person in authority other than the agent, it by neecssary implication showed 
that the agent had no authority to tell applicant that he “was protected 
from the time he [the agent] receipted for the money,” and that the insur- 
ance went into effect at that time. 

(For other cases, see Insurance, Dec. Dig. § 129.) 


Department 1. 

Appeal from Superior Court, Whatcom County; Ed. E. Hardin, Judge. 

Action by Joseph Basinsky against the National Casualty Company. 
From judgment for plaintiff, defendant appeals. Reversed, with instruc- 
tions to dismiss. 

Hadley & Abbott, of Bellingham, for appellant. 

Pemberton & Sampley, of Bellingham, for respondent. 


Bripces, J. Suit on an accident insurance policy. The facts are: The 
plaintiff was a laborer working in the woods near the city of Bellingham 
for Wood-Knight Logging Company. On the evening of October 25, 1920, 
one Mr. Handy, soliciting agent for the defendant, visited the plaintiff at 
the logging camp, and requested him to take out some accident insurance. 
After some conversation on the matter, and during the same evening, the 
plaintiff made written application for the insurance. At the same time he 
gave to the agent an order on his employer for the necessary premium. 
Early the next morning, to wit, the 26th, this order was accepted, and the 
money paid to the agent. Thereafter the written application and the neces- 
sary amount of money were forwarded or given by the agent to a represen- 
tative of the casualty company living in the city of Bellingham, and who 
had authority to accept applications for insurance and to write policies. 
On the 27th of October the application was accepted, and the policy written 
and subsequently delivered to the plaintiff. After the making of the appli- 
cation for the insurance, but before it was accepted by the company, the 
plaintiff was injured. The casualty company denied liability, and this suit 
resulted. The case was tried to a jury, and upon a verdict in favor of the 
plaintiff a judgment was entered, from which the casualty company has 
appealed. 

During the trial of the case, the court, over the objections of the ap- 
pellant, permitted the respondent to testify_that when the application for 
the insurance was being made out, or when it was delivered to the insurance 
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agent, that agent told the respondent that he “was protected from the time 
he [the agent] receipted for the money,” and that the insurance went into 
effect at that time. 

Considering the important and difficult questions involved, we regret 
that the respondent has not been able to favor us with a written brief, al- 
though his counsel orally argued the case at the time it was called for 
hearing. 

[1] Two principal questions are involved: First, does the written evi- 
dence, to wit, the application for the insurance, the receipt by the agent of 
the necessary premiums and the policy of insurance, show that the con- 
tract went into effect before the respondent was injured? and, second, if 
the first question should be answered in the negative, then was it competent 
for the respondent to testify that the agent told him at the time the ap- 
plication was made, that he was insured and protected from that time? 

We will discuss these questions in the order named, The application 
was on a printed form furnished by the casualty company, and was signed 
by the respondent. It is dated October 26th, but the undisputed testimony 
shows that it was actually made out, signed, and delivered on the evening 
of October 25th. It contained the following clause: 

“I agree that this application shall not be binding upon the company un- 
til accepted either by the secretary at the home office or by an agent duly 
authorized to issue policies.” 

When the premium money was paid to the agent, he made and delivered 
to the respondent a receipt on a printed form furnished by the casualty 
company. It reads as follows: 

“Received from Joseph Basinsky an application fee of $5 for.a policy 
in the National Casualty Co., and the sum of $7.80 being payment of pre- 
mium in advance to carry policy to February 1, 1921. 

“TSigned] F. W. Handy. 

“It is expressly agreed, that should the said company decline or fail 
to issue a policy hereon in twenty days from the date hereof, the amount 
of payment actually made shall be returned to said applicant by the per- 
son signing this receipt. Applicants will please notify the company at De- 
troit, Mich., should the policy not be received in ten days from the date 
hereof.” 

The policy is dated at noon, October 27th, and recites that it insures 
the respondent “from twelve o’clock,.noon, standard time, of the day this 


contract is dated, until twelve o’clock, noon, standard time, of the first day 
of February 1921.” 


{2] The application for the insurance and its acceptance would, under 
ordinary circumstances, constitute the contract. It will be observed that 
the aplication specifically provides that there is no contract made until it 
(the application) has been accepted by the secretary at the home office, or 
by an agent duly authorized to issue policies. The testimony shows that 
the application was not accepted until after the respondent was injured, and 
the policy itself expressly states that it shall go into effect at a cretain time, 
which was the day following the respondent’s injury. From these papers 
it is plain that at the time the respondent was injured there was no contract 
between the parties. But respondent's counsel orally argued that when the 
application was accepted a contract was made which related back to the time 
of making the application. If the proposition made by respondent had been 
unconditionally accepted, we could see much force in the argument, al- 
though there seems to be authority to the contrary. But-here the only ac- 
ceptance was that implied by the writing of the policy. That instrument 
expressly denies that the term of insurance shall begin at the date of the 
application, because it provides that it shall begin at noon of the 27th day 
of October, which was two days after the making of the application and 
one day after the injury. The appellant had a right to thus conditionally 
accept the proposition 


[3] Since the insurance papers show that there was no insurance in 
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effect at the time of respondent’s injury, he cannot recover unless the state- 
ment of the agent, made at the time the application was given, that the 
respondent was protected from that time, should alter the situation. Let 
us see whether the insurance agent had authority to make such an agree- 
ment, and whether the appellant was bound thereby. The application for 
the insurance informed the respondent that the agent, Hardy, had no power 
or authority to accept the application or to make any contract as to when 
the insurance would go into effect, because it, in effect, stated that there 
would be no contract of insurance until the application had been accepted 
by some person in authority other than the agent Handy. If Mr. Handy 
had authority to agree that the insurance would start at the date of the ap- 
plication, he likewise must have had authoritv to accept the application, a 
power wiiich the application itself directly denies. Respondent had no right 
to rely on any such statement from the agent, because the application, by 
necessary inferenee, showed he did not have such power. It seems to us 
plain that it was the intention of the parties that there could be no insur- 
ance until some person authorized so to do accepted the application. The 
application is but a proposition or a promise by the applicant, and cannot 
in itself put the insurance in force until some person with authority to 
bind the appellant had completed the contract by accepting the proposition. 
In the case of Rogers v. Equitable Mutual Life & Endowment Association, 
103 Iowa, 337,72 N. W. 538, the facts were very similar to those here. 
The court said : 

“In short, there is no case coming to our notice that holds to the rule 
of appellant’s contention. In fact, we do not find a case where the ques- 
tion is considered as to a company being liable on a policy where an ac- 
ceptance of the application was necessary to complete the contract, and the 
application had not been received when the loss or accident occurred, that 
an acceptance afterwards is held to relate back to the date of the application. 
Such a rule would be violative of all general rules governing the taking 
effect of contracts. * * * Jn 2 May, Insurance, section 400, it is said 
that the policy, if delivered, takes effect from its date, unless it be other- 
wise stated. That seems to be the uniform rule where not otherwise pro- 
vided.” 

In the case of Coker v. Atlas Accident Insurance Co. (Tex. Civ. App.) 
31 S. W. 703, the court said: 


“It is especially stipulated in the application, which is made a part of 
the policy, that ‘the company shall not be liable for any bodily injury or 
death happening prior to the receipt and acceptance of this application and 
the membership fee by the general manager in Boston.’ The contract of 
liability does not begin from the receipt of the application but from the date 
of its receipt and acceptance.” 

In the case of Allen v. Massachusetts Mutual Accident Association, 
167 Mass. 18, 44 N. E. 1053, the court said: 


“Besides the above-mentioned statement of the agent that the policy 
would be delivered on August 1, the plaintiff offered to prove that the 
agent told him when he signed the application that he was insured from 
that moment. This evidence was excluded, and rightly. The eighteenth 
clause of the application signed by him told the plaintiff by construction 
that the agent had no power to accept it, and, even if the agent had had 
all the powers of the defendant, it would not have been permissible to over- 
ride the plaintiff's express written agreement by contemporaneous talk. 
* * * The contract on which the plaintiff had to recover, if at all, was 
an acceptance of his application. The conversation did not tend to prove 
any Other.” 

See, also, 26 C. J., p. 100 : 

The respondent, at the argument, cited and seemed to directly rely upon 
the case of Starr v. Mutua! Life Insurance Co., 41 Wash. 228, 83 Pac. 116. 
The facts of that case are entirely different from those here. oe here the 
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application for the insurance, which was made on a blank furnished by the 

company, read that: 

“I have paid $—— to the subscribing soliciting agent, who has fur- 
nished me with a binding receipt therefor, signed by the secretary of the 
company, making the insurance in force from this date, provided this ap- 
plication shall be approved and the policy duly signed by the secretary at 
the head office of the company and issued.” 

The receipt given by the soliciting agent provided that the policy should 
“take effect from date,” which was the time of the making of the applica- 
tion. Plainly, when the company accepted this application, it in effect 
agreed that the policy, when written, should relate back to the date of the 
application, and it was so held in that case. But there is no such situation 
here. In fact, the application and all of the papers show exactly the con- 
trary. The contract of insurance is made like any other contract. There 
must be a proposition by one party and an acceptance by the other. There 
must be a meeting of the minds. Here the accident happened after the 
proposition was made, but before it was accepted. We recognize the rule 
that insurance policies and applications therefor are to be liberally con- 
strued in favor of the assured; but we are not authorized by any rule of 
law to make a new contract for the parties or to change the one they have 
made. It follows from what we have said that the insurance agent had no 
power to bind the company by an agreement with the assured that the in- 
surance should be in effect from the date of the application. 

We think the motion of the appellant for judgment in its facor should 
have been granted. 

The judgment is reversed with instructions to dismiss the case. 

Parker, C. J., and Tolman, Mitchell, and Main, JJ., concur. 

re 

NATIONAL LIFE & ACCIDENT INS, CO. v. HANNER. (6 Div. 997.) 

(Court of Appeals of Alabama. Nov 14, 1922.) 
94 Southern Reporter, 259. 

2. INSURANCE — ACCIDENT BENEFITS HELD NOT _ SUS- 
PENDED UNLESS PREMIUMS HAD BEEN IN ARREARS 
TWO FULL WEEKS. 

A clause in an insurance policy providing that the insured should not 
be entitled to accident benefits when premium payments were in arrears 
for two weeks or more is susceptible to the construction, which should 
be adopted as favoring insured, that the benefits were not suspended until 
two full weeks after the premium became in arrears, so that insured was 
entitled to benefits for injuries received on September 13th, though the 
premiums due on August 30th and September 6th had not been paid before 
the injury. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

3 INSURANCE—CONTRACT IS TO BE CONSTRUED STRICTLY 
AGAINST INSURER. 

A contract of insurance is to be strictly construed against the insurer, 
and liberally construed in favor of the insured, especially with respect to 
forfeitures, 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4 INSURANCE — EVIDENCE HELD TO WARRANT JURY IN 
FINDING PREMIUMS WERE NOT TWO WEEKS IN AR- 
REARS. 

In an action for accident benefits under an insurance policy, conflict- 
ing testimony by insured and his wife and by the agent for insured as to 
the time payments of premiums had been made, none of which was en- 
tirely supported by the premium receipt card, held sufficient to warrant 
the jury in finding that there were not two weeks’ premiums in arrears 
cn the date of the accident. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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5. TRIAL—CREDIBILITY OF WITNESSES IS FOR THE JURY. 

The credibility of the witnesses is for the jury. 

(For other cases, see Trial, Dec. Dig. § 140[1].) 

Appeal from Circuit Court, Tuscaloosa County; Henry B. Foster, 
Judge. 

Action on insurance policy by Charley Hanner against the National 
Life & Accident Insurance Company. From a judgment for plaintiff, de- 
fendant appeals. Affirmed. 

Foster, Verner & Rice, of Tuscaloosa, for appellant. 

Monette & Taylor, of Tuscaloosa, for appellee. 

BrickEN, P. J. The National Life & Accident Insurance Company of 
Nashville, Tenn., issued a policy of insurance to Charley Hanner en the 
25th day of November, 1918, covering life insurance combined with weekly 
indemnity for sickness and accident. Under said policy of insurance, the 
insurer, in consideration of a weekly premium of 25 cents (20 per cent. of 
which was for life insurance and 80 per cent, of which was fer insurance 
against disability from sickness or accident), agreed, subject to the condi- 
tions of the policy, to pay to the beneficiary, Lucy Hanner, in the event 
of the death of the insured, the amount of the death benefit, which was 
specified in said policy as the sum of $46.25, and also to pay to the insured, 
in case of sickness or accident, a weekly benefit of $5 per week. 

On the 11th day of January, 1921, Charley Hanner, appellee, brought 
his action against the National Life & Accident Insurance Company, a 
corporation, appellant, in a justice court, to recover the sum of $100 al- 
leged to be due him under the above-mentioned insurance policy. It was 
averred in the complaint that the insured was accidentally injured by a rail- 
road locomotive on the 13th day of September, 1920, and that said injury 
was inflicted at a time when said insurance policy was in full force and 
effect, and that, as a result of said injury, plaintiff was disabled and in- 
capacitated for work from the date of said injury to the date suit was 
brought. On the 19th day of February, 1921, judgment was rendered by 
the justice court for the sum of $85 and costs of suit. The defendant in- 
surer took an appeal from the judgment of the justice court to the circuit 
court of Tuscaloosa county, and on May 4, 1921, there was a jury verdict 
in favor of the plaintiff insured and against defendant insurer for the sum 
of $100, and the judgment of the ccurt below was accordingly rendered 
in favor of plaintiff and against defendant for said sum of $100, together 
with the costs of suit. On the 25th day of May, 1921, the defendant filed 
its motion for a new trial, and on the 11th day of July, 1921, to which date 
the hearing of said motion had been duly and legally continued, said mo- 
tion for a new trial was heard and determined by the trial court, and there- 
upon the judgment of the trial court was, on said date, entered in said 
cause overruling and denying said motion. 

The defendant in the court helow, appellant here, prosecutes its appeal 
to this court and assigns as error the refusal of the trial court to give to 
the jury the general affirmative charge, requested in writing, in its favor, 
and also the judgment of the trial court overruling and denying its mo- 
tion for a new trial. 

In brief and argument before us, counsel for appellant concede that 
the real question presented for the determination of this court is whether 
or not the defendant in the court below was, on all the evidence intro- 
duced upon the trial of the case, entitled to the affirmative charge re- 
quested by it in writing. This concession is entirely warranted by the rec- 
ord before us, for, if there was error in the refusal of said charge, it of 
necessity follows that there was also error in overruling and denying de- 
fendant’s motion for a new trial. 

[1] The law covering the giving or refusal of the affirmative charge 
has long been settled and determined in this state. We cite the following 
pronouncement in regard thereto from the case of Mobile Light & R. R. 
Co, v. Thomas, 16 Ala. App. 629, 630, 80 South. 693: 
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The rule is well settled in this state that the affirmative charge should 
never be given where there is a material conflict in the evidence, or where 
there is evidence affording an inference adverse to the right of recovery by 
the party requesting the charge; and where conclusions which differently 
affect the result of a suit may be drawn from the evidence as a whole, the 
general affirmative charge in favor of either of the parties to the suit 
should not be given, although the evidence may not be in direct conflict. 
McCermack Harvesting Mach. Co. v. Lowe, 151 Ala. 313, 44 South. 47; 
Beall Bros. v. Johnstone & Hammond, 140 Ala. 339, 37 South. 297. This 
principle has been followed uniformly in all cases of this court and the 
Supreme Court. 

To the same effect, also,.are the cases of Chatt. S. R, Co. v. Daniel, 
122 Ala. 362, 25 South. 197; Andérson vy. Birmingham Min. R. C. Co., *109 
Ala. 128, 19 South. 519. 


[2] In the light of these adjudications, let us look into the evidence 
introduced upon the trial of this case, which evidence in its entirety is set 
out in the bill of exceptions, and determine whether or not the affirmative 
charge requested by the defendant should have been given. The policy of 
insurance under which plaintiff claimed sick or accident benefits was intro- 
duced by plaintiff in support of his action against the defendant. The pol- 
icy shows on its face, and expressly recites, that it was issued subject to the 
conditions therein specified. One of the cormditions named in said policy, 
and set out in paragraph 4 thereof, was that 

“This policy shall not lapse for nonpayment of premiums until the pre- 
miums for four (4) weeks are in arrears, the insured, however, shall not 
be entitled to sick or accident benefits when premium payments are in ar- 
rears for two (2) weeks or more, and the subsequent payment of such ar- 
rears shall not entitle the insured to benefits for sickness or disability be- 
ginning or cccurring during the period of such arrears,” 

Another condition in said policy, and expressed in the seventh para- 
graph thereof, was that agents of the company were not authorized and 
had no power to waive forfeitures or to receive premiums on policies in 
arrears more than four weeks. It is insisted by the appellant that the evi- 
dence introduced upon the trial of the case in the court below shows with- 
out conflict that on September 13, 1920, at the time appellee was injured, he 
had not paid his weekly premiums which were due on August 30th and 
September 6th, preceding, and therefore, under the 4th paragraph of con- 
ditions in the insurance policy, as above set out, he was not entitled to any 
sick or accident benefits for the disability arising from said injury. The 
condition expressed in the policy is that “the insured shall not be entitled 
to sick or accident benefits when premium payments are in arrears for two 
(2) weeks or more,,” and the premium receipt book shows that a weekly 
premium was due on August 30th and September 6th, and that payment of 
these two premiums was made on September 13th. Now the premium due 
August 30th was due on that date and during all of that entire day. It did 
net become in arrears until the expiration of that day, and consequently, 
on September 13th, the premium due August 30th preceding was not in ar- 
rears for “two (2) weeks or more” until the expiration of the 13th day of 
September.. The premium due September 6th was likewise not in arrears 
for “two (2) weeks or more’ on September 13th. 


[3] Certainly the quoted condition of the insurance policy in question 
is susceptible to the foregoing construction, and it is to be remembered that 
a contract of insurance is to be strictly construed against the insurer and 
is to be liberally construed in favor of the insured, and especially with re- 
spect to forfeitures the courts will adopt that construction most favora- 
ble to the insured; forfeitures for nonpayment of premiums not being fa- 
vored. Manhattan Life Ins. Co. v. Parker, 204 Ala. 313, 85 South. 298; 
Mutual Life Ins. Co. of New York v, Lovejoy, 201 Ala. 337, 78 South. 299, 
L. R. A. 1918D, 860; Life & Casualty Ins. Co. v. Eubanks (Ala. App.) 94 
South. 198. 
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[4] Let us assume, however, for the purpose of the argument only, 
that the quoted condition of the policy means that, if the insured is in ar- 
rears at all in the payment of premiums for two successive weeks, he can- 
not recover for disability arising from an injury received during either of 
said weeks before payment of the premiums; does it follow that the af- 
firmative charge should have been given for the defendant in the court be- 
low? The premium receipt book which was introduced in evidence shows 
that the premiums due August 30th and September 6th, respectively, were 
paid on September 13th, the date on which plaintiff received his injury. 
The witness H. J. Mitchell, testifying in behalf of the defendant, stated 
that, at the time plaintiff received his injury, plaintiff was “three weeks in 
arrears,” meaning the weeks beginning August 23d, August 30th, and Sept- 
ember 6th, respectively, but later on he stated “it was two weeks behind.” 
He also stated that the receipt card which was introduced in evidence 
showed that the last date preceding the injury was August 23d. As far as 
we are able to determine from an inspection of the photographic copy of 
the “Premium Receipt Book” (and this copy is almost illegible), the pre- 
miums due August 9th, 16th, and 23d, respectively, were paid on Septem- 
ber 6th, The witness H. J. Mitchell also testified: “Every Monday I went 
to Charles’ (meaning plaintiff’s) house and collected the premium.” This 
statement is not verified by the receipt book, nor is it verified by all of the 
other testimony in the case. He further testified that on September 13th 
plaintiff’s wife paid $1 on premiums, and the receipt book shows that this 
$1 was credited to premiums due August 30th, September 6th, September 
13th, and September 20th, respectively. But the plaintiff, testifying in his 
own behalf, stated that he paid the premiums every two weeks, and that 
“Mr. Mitchell made these entries on that card.” Plaintiff's wife, Lucy 
Hanner, testified that she paid the agent Mitchell 25 cents the Monday be- 
fore plaintiff was injured and paid him also the day plaintiff got hurt; 
that plaintiff was due another payment the day of the accident and that she 
made this payment at the office and not at her home; and that plaintiff 
“wasn’t behind any at that time.” Such was the state of the evidence at the 
time the defendant requested the affirmative charge in its behalf. 

[5] We are of the opinion that, from all the testimony offered upon the 
trial of the case, the jury was authorized to find from the evidence that 
plaintiff was not in arrears in the payment of his premiums for two weeks, 
or more, at the time of his injury. Plaintiff himself testified that he paid 
his premiums every two weeks. Plaintiff's wife testified that she paid the 
agent, Mitchell, the premium the Monday before plaintiff was injured and 
paid him also the day the plaintiff suffered the accident, and she further tes- 
tified that, at the time of the accident, plaintiff was not behind with his pre- 
miums at all. The credibility of the witnesses and of the evidence was for 
the jury. They had full opportunity to weigh their interests and to ob- 
serve their demeanor. They evidently found from all the evidence that 
plaintiff was not in arrears in the payment of his premiums for two weeks, 
or more, at the time of the injury, for they were charged by the court, at 
the request of the defendant, that if they were reasonably satisfied from the 
evidence that the plaintiff, at the time of the accident, was two weeks in 
arrears in the payment of premiums due under the policy sued on, then 
they should find for the defendart. 

In our opinion, this was as far as the trial court could have gone in 
its charge to the jury upen the whole evidence. 

The trial court overruled the motion for a new trial, and we think 
properly so, which motion, among other things, alleged that the verdict of 
the jury was contrary to the evidence, contrary to the overwhelming pre- 
nonderance of the testimony, and contrary to the overwhelming weight of 
the testimony. 

We find no error in the record, and the judgment appealed from is 
affirmed. 

Affirmed. 
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CONTINENTAL CASUALTY CO. v. WHITMORE, (No. 11365.) 
(Appellate Court of Indiana, Division No. 1. Dec. 19, 1922.) 
137 Northeastern Reporter, 575. 


1. INSURANCE—INSTRUCTION TENDING TO NEGATIVE LIA- 
BILITY IF INSURED WAS RIDING ON FREIGHT CAR WITH- 
OUT RIGHT HELD PROPERLY DENIED. 


In an action on an insurance policy containing the provision that the 
policy was not to cover “any loss caused by or resulting in whole or in 
part from * * * injuries sustained by the insured by reason of volun- 
tary exposure to unnecessary danger,” etc., an instruction tending to nega- 
tive liability if the jury believe that insured met his death while riding on 
a freight car, without lawful authority from any agent of the company 
operating the same, held properly denied. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

2. INSURANCE — INSTRUCTION RELATING TO VOLUNTARY 

EXPOSURE TO DANGER OMITTING ELEMENT OF KNOWL- 

EDGE HELD PROPERLY DENIED. 


In an action en an insurance policy wherein the liability was limited 
to losses not caused “by reason of voluntary exposure to unnecessary dan- 
ger,” an instruction which ignored the insured’s knowledge of the danger 
from which he met his death held properly denied. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

4. INSURANCE — INSTRUCTION AS TO VOLUNTARY EXPO- 

SURE TO DANGER HELD ERRONEOUS. 


In action on insurance policy precluding recovery for injury from “vol- 
uutary exposure to unnecessary danger,” an instruction precluding recovery 
if the jury found “that the act of the decedent, in voluntarily riding on the 
top of moving freight train would be considered by ordinarily prudent per- 
sons as a dangerous thing,” and that the said “decedent knew, or by the ex- 
ercise of due care could have known, that such act was dangerous,” re- 
gardless of the care used by insured to avoid such danger and any other 
attending circumstances, was erroneous. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 


5. INSURANCE — INSTRUCTION AS TO VOLUNTARY EXPO- 
SURE TO DANGER BY RIDING ON TOP OF MOVING TRAIN 
HELD ERRONEOUS. 


In action on insurance policy, precluding recovery for “voluntary ex- 
posure to unnecessary danger,” an instruction as to insured’s voluntary 
riding on top of a moving freight train as a voluntary exposure to ‘unneces- 
sary danger, was erroneous, where it in effect informed the jury that, if 
the jury found the facts stated to exist, plaintiff could not recover, al- 
though the particular danger which the undisputed evidence showed caused 
the accident—a separation in the train—was not among those which ordi- 
narily rendered riding on top of such a train dangerous and not one of 
which insured had knowledge, and which might reasonably have been an- 
ticipated. 

(For other cases, see Insurance, Dec. Dig. § 461[1].) 


6. INSURANCE—CONTRACT LIBERALLY CONSTRUED IN FA- 
VOR OF INSURED. 
Insurance contracts are liberally construed in favor of insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

7. INSURANCE—AS RESPECTS “VOLUNTARY EXPOSURE TO 
UNNECESSARY DANGER,” WHETHER INJURY INCURRED 
IN PURSUIT OF PLEASURE OR BUSINESS IS IMMA- 
TERIAL. 


Under policy precluding recovery for injury from “voluntary exposure 
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to unnecessry danger” it is immaterial whether injury occurs while the 

insured is in the pursuit of business or some other purpose considered 

necessary, or sustained in the pursuit of pleasure. 

(For other cases, see Insurance, Dec. Dig. § 461[1].) 

9. INSURANCE—RIDING TOP OF FREIGHT TRAIN HELD NOT 
VOLUNTARY EXPOSURE TO UNNECESSARY DANGER AS 
MATTER OF LAW. 

In an action on a policy excluding recovery for injury from “volun- 
tary exposure to unnecessary danger,” the question whether recovery was 
precluded by the fact that deceased was ridng on top of freight train when 
killed held for the jury, on evidence that the roadbed and rails were in 
good condition, that decedent laid down on top of the car on his stomach 
as a precaution against falling off, and that the injury to decedent was not 
caused by one of the usual dangers incident to such manner of riding, but 
from an unusual occurrence, namely, a separation of the train because of 
broken arch bar on one of the cars composing the same. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Superior Court, Lake County; Virgil S. Reiter, Judge. 

Action by Clara Rhodes Whitmore against the Continental Casualty 
Company. From judgment for plaintiff, defendant appeals. Affirmed. 

Bomberger, Peters & Morthland, of Hammond, for appellant. 

Fred Barnett, of Hammond, for appellee. 

BATMAN, J. In this action appellee recovered a judgment against ap- 
pellant on a policy of insurance, issued by the latter to Roy Rhodes, and 
in which the former was named as the beneficiary, in the event the insured 
lost his life by accident or sickness within the conditions of the policy while 
the same was in force. The complaint is in a single paragraph, and dis- 
closes that the policy contains, among others, the following provision: 

“This policy does not cover any loss caused by or resulting in whole or 
in part from * * * injury sustained by the insured by reason of vol- 
untary exposure to unnecessary danger,” etc. 

Appellant’s answer consists of two paragraphs. The first is a general 
denial, and the second is an affirmative, based on the provision of the policy 
quoted, to which a reply in denial was filed. The cause was submitted to a 
jury for trial, which resulted in a verdict and judgment in favor of appel- 
lee. Appellant filed a motion for a new trial, which was overruled, and 
this action of the court constitutes the only error assigned on appeal. 

{1, 2] Appellant contends that the court erred in refusing to give in- 
structions Nos, 1, 8, and 9 requested by it. There was no error in refusing 
to give instruction No. 1, as certain language tised therein would tend to 
lead the jury to believe that the fact that the decedent met his death 
while riding upon a freight car, without lawful authority from any agent 
of the company operating the same, if it so found, might be taken as a 
controlling factor in determining appellant’s liability. Instruction No. 8 
was properly refused, as it omits the essential element of knowledge on 
the part of decedent, concerning the dangers naturally resulting from rid- 
ing on top of a freight train in motion. 

[3-5] Said instruction No. 9 is as follows: 

“If you find from the evidence that the act of the decedent in volun- 
tarily riding on the top of a moving freight train would be considered by 
ordinarily prudent persons as a dangerous thing, and that the said Roy 
Rhodes knew, or by the exercise of due care could have known, that such 
act was dangerous, and that said Roy Rhodes rode on the top of such train, 
for no necessary purpose, but only for the purpose of pleasure or sport, 
then I instruct you that he, the said Roy Rhodes, voluntarily exposed him- 
< = eee danger, and the plaintiff herein cannot recover.” (Our 
italics. 

It will be observed that said instruction would have informed the jury, 
in effect, that appellee could not recover if it found, among other things, 
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“that the act of the decedent, in voluntarily riding on the top of a moving 
freight train would be considered by ordinarily prudent persons as a dan- 
gerous thing, and that the said Roy Rhodes knew, or by the exercise of 
due care could have known, that such act was dangerous,” regardless of 
the care used by said decedent to avoid such danger, and any other attend- 
ing circumstances. This is clearly not the law, and of itself would have 
rendered such instruction erroneous. It is a fact of common knowledge 
that certain acts are dangerous under some circumstances, and compara- 
tively free from danger under other circumstances, and hence appellee was 
entitled to have the jury determine whether, under all the circumstances 
shown by the evidence, it was dangerous for the decedent to ride on top of 
the particular moving train in question in the manner shown thereby, and 
not whether ordinarily prudent persons would consider riding on the top 
of moving trians generally as a dangerous thing. This instruction would 
also have informed the jury, in effect, that, if it found the facts stated to 
exist, appellee could not recover, although the particular danger which the 
undisputed evidence shows caused the accident, was not among those which 
ordinarily rendered riding on top of a moving freight train dangerous, and 
not one of which the decedent had knowledge, and might reasonably have 
anticipated would happen. 

[6, 7] The most serious question, however, arises from the presence 
of the words in the instruction which we have italicized. These words 
clearly import a distinction in the effect on the right of recovery, under a 
policy like the one in suit, between cases where the injury occurs while the 
insured is in the pursuit of business, or some other purpose considered 
necessary, and cases where the injury is sustained in the pursuit of pleas- 
ure, or some other purpose considered unnecessary. We do not recogniz 
such a distinction. To do so would violate the rules relating to insurance 
contracts which provide that such contracts will be liberally construed in 
favor of the insured, to the end that the evident intention existing at the 
time they were entered into may not be thwarted by a narrow or technical 
interpetation of the language employed, and that when so drawn as to be 
fairly susceptible of two different constructions, they will be given that 
construction most favorable to the insured. Globe, etc., Ins. Co. v. Ham- 
ilton (1917) 65 Ind. App. 541, 116 N. E. 597; German Baptist Ass’n v. 
Conner (1916) 64 Ind. App. 293, 115 N. E. 804. The pursuit of pleasure, 
or indulgence in sport, is a recognized right of an individual, and is recom- 
mended by physicians as a means of preserving and promoting health. To 
hold that an individual, who voluntarily exposes himself to danger while 
so doing and is injured thereby, cannot recover under a policy like the one 
in suit, because the danger was unnecessary, in that it was sustained in the 
pursuit of pleasure or sport, rather than business or other needful purpose, 
would lead to a conclusion approaching an absurdity. A contrary holding 
does not render the provision under consideration meaningless, as it is ap- 
parent that there may be a “voluntary exposure to unnecessary danger” in 
the pursuit of pleasure as well as in the pursuit of business. To illustrate: 
A person may take a ride on a public highway, in an automobile, purely 
as a matter of pleasure, and will not, by reason of that act, lose his right 
to recover under a policy like the one in suit, if he is injured from acci- 
dent under ordinary circumstances, but he would lose such right, if, while 
so doing, he voluntarily and knowingly, with an appreciation of the attend- 
ing risk, exposed himself to the danger of being struck by a train approach- 
ing a crossing of the highway on which he was riding, at a high rate of 
speed, in an attempt to pass over the crossing in front of the train, under 
circumstances that would have deterred an ordinarily prudent man from so 
doing, and was thereby injured. The conclusion we have stated appears 
to have been given effect frequently without discussion, in cases involving 
policies containing the same provision, as disclosed by the following: 
Hunt v. U. S., etc., Ass'n, 146 Mich. 521, 109 N. W. 1042, 10 Ann. Cas. 
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#49, 117 Am. St. Rep. 655, 7 L. R. A. (N. S.) 938; Collins v. Bankers, 
etc., Ins. Co., 96 Iowa, 216, 64 N. W. 778, 59 Am. St. Rep. 367; Wildey 
Casualty Co. v. Sheppard, 61 Kan. 351, 59 Pac. 651, 47 L. R. A. 650; Hol- 
iday v. American, etc., Ass’n, 103 lowa, 178, 72 N. W. 448, 64 Am. St. Rep. 
170; Cornwell v. Fraternal, etc., Ass’n, 6 N. D. 201, 69 N. W. 191, 40 L. 
R. A. 437, 66 Am. St. Rep. 601. 

[8] Appellant also complains of the action of the court in giving in- 
struction No. 5, but we are unable to hold that such action was error. This 
instruction correctly states the law with reference to the conduct of one 
suddenly and unexpectedly confronted with great danger, and applied it 
properly to certain facts which the evidence tended to establish. It did 
not purport to cover the law with reference to all of the acts of the de- 
cedent within the evidence, but this fact did not make it erroneous. If 
appellant desired to have the jury instructed more fully in that regard, it 
should have tendered one or more instructions, broad enough in scope to 
meet its desire, and requested that the same be given. Had this been prop- 
erly and timely done, appellant might have been able to show cause for 
reversal. Bartlow v. State (1915) 183 Ind. 398, 109 N. E. 201; Cincin- 
nati, etc., R. Co. v. Little (Ind. App. 1921) 131 N. E. 762. 

[9] Appellant contends that the verdict is not sustained by sufficient 
evidence. It bases this contention on the fact that the uncontradicted evi- 
dence shows that the decedent met his death by reason of riding on top of 
a moving freight train, a portion of which was wrecked. It insists that 
the court should declare that this act on the part of the decedent was a 
“voluntary exposure to unnecessary danger,” and should hold that the 
court erred in overruling its motion for a new trial, since the jury found 
to the contrary, and such finding was essential to appellee’s right of re- 
covery. We would not be warranted in holding the act in question to be a 
“voluntary exposure to unnecessary danger,” as a matter of law, if dif- 
ferent men, equally intelligent and unbiased, might fairly differ in their . 
opinions in that regard, after considering all the attending facts and cir- 
cumstances shown by the evidence, such as the age and experience of the 
decedent, the character of the roadbed, tracks, and train, the manner in 
which the train was operated, the means which might be used to prevent 
being thrown therefrom, the use which the decedent made of such means, 
the cause of the accident, whether it was usual and therefore should have 
been anticipated, or otherwise, the knowledge possessed by the decedent of 
the general danger in so riding, and of the particular danger which caused 
his injuries. There is evidence tending to prove that the roadbed in question 
tion was in good condition; that the rails of the track were of a heavy 
weight; that trains run smoothly over the same; that the speed limit of 
freight trains thereon was 40 miles per hour, and that the train in question 
was running only 35 miles per hour at the time of the accident; that the 
decedent laid down on top of the car, on which he was riding, on his stom- 
ach, as a precaution against falling off, although the car was running 
smoothly; that the injury to the decedent was not caused by one of the 
usual dangers, incident to the manner in which he was riding, viz., peril 
arising from overhead bridges, or the swaying or jerking of the cars by 
reason of rough roadbeds, curved tracks, sudden stopping, starting or 
change of speed, but from an unusual occurrence, viz., a separation in the 
train, caused by a broken arch bar on one of the cars composing the same. 
Therefore we are unable to say that the evidence is of such a character 
that such men would not so differ, and hence must hold that the question 
under consideration was one of fact for the jury, and as there is some 
evidence to sustain its finding we cannot disturb it on appeal. The coi- 
clusion we have reached is in harmony with the decisions in many cases, 
in which it has been held, under varying circumstances, that whether the 
acts of the insured constituted a “voluntary exposure to unnecessary dan- 
ger,” was a question for the jury. Federal, etc., Co. v. Rager (Ind. App. 
1920) 128 N. E. 773; Empire Life Ins. Co. v. Johnson, 142 Ga. 330, 82 
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S. E. 893, Ann. Cas. 1916B, 267; Keeffe v. National Acct. Soc., 4 App. 

Div. 392, 38 N. Y. Supp. 854; Anthony v. Mercantile, etc., Ass’n, 162 Mass. 

354, 38 N. E. 973, 26 L. R. A. 406, 44 Am. St. Rep. 367; Payne v. Fra- 

ternal Acct. Ass’n, 119 lowa, 342, 93 N. W. 361; Pacific, etc., Co. v. Ad- 

ams, 27 Okl. 496, 112 Pac. 1026; Cantinental Casualty Co. v. Deeg, 59 

Tex. Civ. App. 35, 125 S. W. 353. See, also, Putnam yv. Phoenix, etc., Co., 

155 Mich. 134, 118 N. W. 922, and Travelers’ Ins. Co. v. Seaver, 19 Wall. 

531, 22 L. Ed. 155. Appellant also contends that the verdict is contrary to : 

law, but we find no grounds on which to sustain such contention. ’ 

Finding no reversible error in the record, the judgment is affirmed. ¢ 

——__—~».<- 
TAYLOR v. LATIN-AMERICAN LIFE & CASUALTY INS. CO. 
In rE TAYLOR. (No. 25369.) 
(Supreme Court of Louisiana. Oct. 30, 1922. Rehearing Denied Nov. 27, 
1922.) 
94 Southern Reporter, 375. 
(Syllabus by Editorial Staff.) 

1, INSURANCE — INSURER HELD NOT LIABLE FOR DEATH 
FROM DISEASE CONTRACTED WITHIN STIPULATED 
TIME AFTER REVIVAL OF POLICY. 

Insurance policy providing for lapse for nonpayment of premiums and 
for revival on application and payment of revival arrears, but only to in- 
clude or cover the effects of injury or disease received or contracted after 
the expiration of the revival period of 28 days, and limiting liability to 
return of premiums if insured should not be in good health at the expira- 
tion of that period, did not render insurer liable for death within 28 days 
after revival, from disease contracted after such revival. 

(For other cases, see Insurance, Dec, Dig. § 365[2].) 

2. INSURANCE—ACCEPTANCE OF PREMIUMS ‘AFTER POLICY 
HAD LAPSED HELD NOT WAIVER OF PROVISION EX- 
CLUDING LIABILITY FOR INJURY OR DISEASE COMMENC- 
ING WITHIN 28 DAYS AFTER REVIVAL. 

Under policy providing for revival after lapse, but only to cover ef- 
fects of injury or disease received or contracted after revival period of 28 
days, and limiting liability to return of premiums if insured was not in 
good health at the expiration of such period, payments of premiums after 
policy had lapsed must be deemed to have been made and accepted under 
the provisions of the policy, and insurer by accepting them did not waive 
the 28-day period. 

(For ether cases, see Insurance, Dec, Dig. § 365[2].) 

Dawkins, J., dissenting. 

Action by Eliza Taylor, widow of John Taylor against the Latin- 
American Life & Casualty Insurance Company. A judgment for plaintiff 
was reversed by the Court of Appeal, and plaintiff applies for certiorari or 
writ of review. Writ recalled. 

Prowell & Prowell, of New Orleans, for applicant. 

Jules A. Grasser, of New Orleans, for respondent. 

By the Whole Court. 

Overton, J. John Taylor, who was the husband of the plaintiff, was 
insured by defendant on October 27, 1919. The policy provides for the 
payment of various benefits, under various conditions, no one of which 
it is necessary to mention, with the exception of the one for funeral ex- 
penses. This benefit was fixed by the policy at $85. . 

The insured died on March 27, 1921, and his widow, as beneficiary, 
brought the present suit in the First city court in and for the city of New 
Orleans to recover the $85 mentioned, and obtained judgment in that court; 
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defendant, however, appealed to the Court of Appeal for the Parish of 
Orleans, where the judgment was reversed. The judgment of the latter 
ceurt is now before us on a writ of review. 

The policy provides that: 

“This policy, if void for nonpayment of premiums due, shall be deemed 
to have lapsed at the noon hour, central standard time, on the day when 
said premium became past due, but may be conditionally revived upon 
proper application and the payment cf all revival arrears, but only to in- 
clude or cover the effects of such injury or disease as shall be received or 
contracted after the expiration of the revival period of twenty-eight days, 
beginning at the noon hour, central standard time, of the day said applica- 
tion and revival arrears shall be received by an officer of the company, 
at the home office, otherwise the payment of said arrears without said ap- 
plication, shall be deemed a representation by the insured that he is in 
sound and whole and healthy condition, mentally and physically, and de- 
sires the revival of this policy, and if said representation is true, and in 
that case only, the said arrears, paid and received as aforesaid, shall ope- 
rate to revive this policy at the time, and to the extent hereinbefore pro- 
vided; but if the said representation is not in all respects true, or if at 
the expiration of said revival period of twenty-eight days the insured is 
not in sound and whole and healthy cendition, mentally and physically, the 
liability of the company shall be limited to the return of any such arrears 
and premiums as may have been paid to effect such revival and thereafter 
renew this insurance, and any tender of the amount of said arrears and 
premiums so paid, either by cash or check, shall release the company of all 
liability under this policy.” 

The initial payment on the policy was 25 cents, and the amount to be 
paid thereafter was $1 every four weeks. Four weekly premiums of 25 
cents each matured at noon on February 21, 1921, but were not paid until 
February 28 of that year, when an amount was received sufficient to pay 
the arrears and future premiums up to and including the week beginning 
April 4, 1921. 

The defendant avers that it tendered the amount of the premiums, 
which, under the policy, it was called upon to return, and no question con- 
cerning their return, or the tender, is urged before us. 

[1] It is clear that the policy lapsed for nonpayment of the premiums 
due at noon on February 21, 1921. It is equally clear that the insured 
was reinstated, under the terms of the policy, on February 28, 1921, by the 
mere payment of the arrears and of the premium maturing on that date, 
provided, at least, he was then sound in body and mind, and had not con- 
tracted the disease of which he died. He contracted that disease after the 
revival of the policy, and, in fact died of it within 28 days thereafter. 
Hence under the terms of the policy, the $85 benefit claimed is not due, 
for the policy provides that it shall cover “only the effects of such injury 
or disease as shall be received or contracted after the expiration of the 
revival period of 28 days.” 

[2] Plaintiff, however, contends that defendant is estopped to deny 
liability under the policy, because not only did the latter accept the pre- 
miums mentioned, but cn other occasions, after the policy had lapsed, ac- 
cepted those then due and in arrears, and that the effect of its having done 
so was to keep the policy, so long as there were no premiums due and un- 
paid, in full force and effect, in every particular, as if it had never lapsed. 

We think, however, that the payments must be deemed to have been 
made and accepted under those provisions of the policy relating to rein- 
statement. By accepting them, defendant did not give the insured to un- 
derstand that the 28-day period was waived. In the absence of anything 
to the contrary, the insured was justified only in believing that the pay- 
ments were accepted under the terms of the policy, which fixed the ef- 
fect of receiving them. 

Plaintiff contends, however, that such a ruling as the present one is 
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inconsistent with our former jurisprudence, and cites decisions of this 
court to support her view, but we think that these decisions are easily dif- 
ferentiated from the present case. One of them is that of Gunther v. Mu- 
tual Aid Association, 40 La. Ann. 776, 5 Seuth. 652, L. R. A. 118, 8 Am. 
St. Rep. 554. In that case the defendant was an association composed of 
members of the Cotton Exchange, and those who had access to its rooms, 
among whom was Julius Aroni, the father of the plaintiffs. On the death 
of a member, assessments were levied against the remaining members to 
pay the amount due his beneficiaries, notice of which was given, under the 
rules of the association, by posting in the rooms of the Cotton Exchange. 
In the course of time, Aroni severed his connection with the exchange, 
and therefore no longer had access to its rooms. The court stated that 
the defendant might have adhered to the hard lines of its contract by giv- 
ing notice only by posting, but instead departed from them, and notified 
Aroni by mail, as assessments were levied. Upen receipt of notice, he 
paid the assessments, Finally Aroni fell sick, and one or two notices 
were received, and payment was made, but later there were two assess- 
ments of which no notice was sent, and those interested, not having knowl- 
edge of them, did not pay them as they were levied. Aroni was then sus- 
pended for their nonpayment. His beneficiaries, learning of those two 
some days afterwards, tendered payment, and demanded the reinstate- 
ment of Aroni, which was refused. The latter died a few days later, and 
in a suit to recover on the policy this court held that defendant was lia- 
ble. This ruling, however, is based on the fact that the defendant, by its 
course of conduct, led Aroni to believe that he could rely on notice being 
mailed him, and, when it failed to mail it, it could not be heard to say that 
the only notice required was by posting, whereas, in the case now before 
us for determination, nothing was done by defendant to lead the insured 
to believe that the policy would be reinstated with the same effect as if it 
had not lapsed; nor did it do anything to lead him to believe that he could 
delay the payment of premiums. 

Plaintiff also cites Lawrence v. Penn Mutual Life Ins. Co., 113 La. 
87, 36 South. 898, 1 Ann. Cas. 965, and other cases, for the purpose of 
showing that forfeitures are not favored by the law. We do not for one 
moment question the correctness of that doctrine, but its application here 
cannot grant plaintiff the relief for which she prays. 

For the reasons assigned, the writ of review issued herein is recalled, 
at plaintiff's costs. 

Dawkins, J., dissents. 

Rehearing refused by the Whole Court. 

————_- =n 
FROST v. CENTRAL BUSINESS MEN’S ASS’N. (No. 14476.) 
(Kansas City Court of Appeals. Missouri. Dec. 4, 1922.) 
246 Southwestern Reporter, 628. 

3. INSURANCE—EVIDENCE HELD TO SHOW INSURED RAN A 
NAIL INTO HIS FOOT. 

In action on accident policy, evidence held to show that insured acci- 
dentally ran a nail into his foot, whereby an infection was introduced into 
his body, which, being carried to his: appendix and gall bladder, caused 
them to gangrene, resulting in insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

5. INSURANCE — PROOF THAT DEATH MIGHT HAVE RE- 
SULTED FROM ONE OF SEVERAL CAUSES NOT SUFFI- 
CIENT. 

In action on accident policy, proof that insured’s death is attributable 
to one of several causes, for only one of which defendant is liable, is in- 
sufficient, since plaintiff has the burden of proof and cannot submit the 
case on mere guesswork or conjecture. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
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6. INSURANCE — EVIDENCE HELD TO SHOW CONTINUOUS 

TOTAL DISABILITY UNTIL DEATH. 

In action on accident policy, evidence held to show continuous and to- 
tal disability from time of accident until insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, Buchanan County, Thomas B. Allen, 
Judge. 

“Not to be officially published.” 

Action by Georgia M. Frost against the Central Business Men’s As- 
sociation. From judgment for plaintiff, defendant appeals. Affirmed. 


Ross J. Ream and Goodwin Creason, all of Kansas City, for appellant. 

Culver, Phillip & Voorhees, of St. Joseph, for respondent. 

TRIMBLE, P. J. Plaintiff, as the widw of John E. Frost and beneficiary 
in a policy of accident insurance issued to her husband by the defendant, 
sues herein to recover the sum of $5,000, the amount agreed therein to be 
paid to her in the event insured lost his life “from bodily injuries effected 
directly and independently of all other causes through accidental means.” 
A provision in the policy based the payment of said sum upon the further 
condition that “such injuries shall wholly and continuously disable the in- 
sured from date of accident from performing any and every kind of duty 
pertaining to his occupation, and during the period of such continuous dis- 
ability, but within ninety days from the date of the accident, shall wholly, 
independently and exclusively of all other causes” result in the loss of in- 
sured’s life. 

The controversy was over the question whether insured’s death re- 
sulted from the causes and under the conditions named in the above- 
quoted provisions of said policy. 

The trial ended with a verdict in plaintiff's favor for the amount spe- 
cified in the policy with interest from date of demand thereof. The de- 
fendant has appealed. 

A demurrer to the evidence was offered at the close of plaintiff’s case 
in chief, also at the close of the evidence; and the defendant’s main con- 
tention is that the court should have sustained these demurrers. 

The theory of plaintiff’s case was, and is, that insured, on August 27, 
1920, accidentally stepped upon and ran a nail into his right foot, whereby 
an infection was introduced into and set up in his body which, being car- 
ried by the lymphatics to the appendix and gall bladder, caused them to 
yangrene, break down, and be destroyed, producing insured’s death on Octo- 
ber 10, 1920. The claim that the demurrer should have been granted rests 
upon defendant’s view, first, that there is no evidence insured ran a nail into 
his foot, and, second, that if he did, there is no evidence that it produced the 
condition that caused his death, and, third, that deceased was not wholly and 
continuously disabled from the date of his claimed accidental injury to his 
death. 

[1] We scarcely need to say—it being so elementary—that the ques- 
tion presented by defendant is, not whether the evidence proves the respec- 
tive facts necessary to maintain plaintiff's cause of action, but whether 
there is any substantial evidence (or a total lack thereof) to support any 
one or more of the ultimate facts necessary to the maintenance of plain- 
tiff’s case. If there is substantial evidence to support each ultimate link 
in plaintiff's cause of action, that is to say, evidence from which the jury 
could reasonably find each ultimate fact to be as plaintiff contends, then 
we must accept the jury’s finding as disclosed in their verdict, even though 
defendant introduced evidence contradicting that of plaintiff. From which 
it follows that, in passing upon the propriety of the demurrer, we must 
treat all of the evidence tending to support plaintiff’s cause of action as 
true, giving it the benefit of every reasonable inference to be drawn there- 
from and disregarding all of defendant’s evidence contradictory thereof. 
Dunphy v. St. Joseph Stock Yards Co., 118 Mo. App. 506, 512, 95 S. W. 
301. 
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[2] It is no doubt true that in arriving at a verdict the jury will not 
be allowed .to build an inference on an inference. In other words, the 
jury cannot be allowed, after inferring from a certain state of facts that 
John E. Frost accidentally stuck a nail in his foct to then infer from that, 
or from the same state of facts, that the infection produced thereby caused 
the disease resulting in his death. The jury are, however, entitled to in- 
fer that insured accidentally injured his foot upon a nail, from facts rea- 
sonably sufficient to support that inference; and they may then find, from 
other facts reasonably sufficient therefor, that the infection caused thereby 
produced the gangrenous appendix and gall bladder and killed the insured. 
Such procedure on the part of the jury is, in no sense, building an infer- 
ence upon an inference. With these preliminary observations in mind and 
applied to the evidence, we set forth the following facts as shown by the 
record: 

[3] John E. Frost, 54 years old, was a lawyer, having a family con- 
sisting of a wife and one child and residing upon his 600-acre farm near 
Plattsburg. He was a strong, rugged, robust man of rather powerful 
build, weighing about 180 pounds. While he practiced law, yet he also 
looked after the management of his farm, rising early and working late 
before and at the close of each day in his law office in town. He was in 
good health and energetically pushed his business affairs. He was in the 
habit of arising as early as 4 o'clock in the morning to dispatch some farm 
work before going to town for the day. 


On August 27, 1920, between 5 and 6 o'clock, insured was found at 
the barn sitting on the doorsill, pale, sick, and faint, He appeared to be 
suffering from sort of an injury to his right foot, and teld the hired man 
who found him that he had jumped off the wagon and ran a nail in his 
foot. (This statement to the hired hand as to what caused the injury was 
stricken out by the court as hearsay and the jury instructed to disregard 
it.) The hired hand, however, saw an eightpenny nail sticking up about 
an inch through a board lying near the wagon a few feet from where in- 
sured was seated, the wagon containing corn from which the hogs were 
fed or were to be fed. After sitting there for a while, Mr. Frest hobbled 
to the house, where the women of the household were aroused, and bathed, 
dressed, and cared for his foot. His shoe, upon being removed, showed 
a hole in the sole like it had been penetrated by some sharp instrument. 
1, the ball of the foot was a puncture or wound, as one witness puts it, 
“a kind of dark place,” and “it looked like where a nail had went (gone) 
in.” His foot was bathed in hot water, and iodine was applied to the 
wound, which is described in the record as ‘a hele in his foot.” In the 
forenoon of that day, his wife took him in an automobile to a physician 
in Plattsburg. The physician found a punctured wound in the foot “just 
like some instrument had punctured it,” such a wound “as a nail would 
make if one ran a nail in the foot.” He gave it an antiseptic treatment, 
wrapped it up, and directed that the foot be treated three times a day by 
being soaked in hot water for half an hour and then poulticed to draw out 
the infection. For ten days or two weeks after that, this method of treat- 
ment was carried out and the doctor himself dressed the wounded foot each 
day. During this time there was pus in the wound which ran therefrom 
whenever the gauze and bandage were removed. The foot was swollen, 
a part of the time to such an extent that there was difficulty in moving 
the toes; but the swelling abated some in about eight days. However, 
during all of this time the foot was somewhat swollen, The bottom of the 
foot was red, while on the top was a dark somewhat bluish spot about the 
size of a nickel or maybe a quarter, and the foot pained him, The doc- 
tor continued to dress the foot antiseptically until the 15th of September, 
at which time the wound in the bottom ef the foot was healed over; but 
the foot was still tender. Insured was lame and complained of his foot 
and was compelled to wear a loose shoe or slipper thereon. The doctor 
either went out to insured’s house to treat him, at which times he found 
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him often in the house lying in a reclining chair, but generally he was on the 
porch in a hammock with his foot wrapped up. The pus, which was a 
sure indication of infection, continued to run out of the wound for ten 
days after the day of the injury. After the puncture healed over, the in- 
sured’s foot continued to be so tender that he could not use it except with 
the aid of crutches and he walked with their help for a part of the time 

On the 27th of September, 1920, just a month after his foot was in- 
jured, he was suddenly seized with sever pains in the abdomen or, rather, 
right over the stomach just below the cartilage to the ribs on the right 
side, accompanied with nausea and vomiting. The doctor was called, 
found him in bed, and began treating him, and continued to do so there- 
after; but, as the patient got worse, another doctor was called in consulta- 
tion, and finally it was decided to remove him to a hospital in St. Joseph, 
which was done on October 3, 1920. At this time his injured foot, al- 
though healed over at the puncture, was still so tender that he could not 
wear his regular shoe, but a very loose one had to be furnished. His 
physician accompanied him to the hospital, and there another doctor and 
then still another were called in consultation over the case. Insured had 
fever and all the symptoms of an acute abdominal infection. He was 
vomiting and hiccoughing, there was very great tenderness in the abdo- 
men, and a partial obstruction of the bowels. His trouble was diagnosed 
as being an abdominal abscess in the appendix or gall bladder, or both. 
His condition was such that he could net be operated on that night, but 
the next morning, October 4th, being slightly improved from the stimulat- 
ing and supporting treatment given him, the doctors found that insured’s 
only chance was an operation, which was at once performed, One of the 
dectors called into consultation at the hospital, after stating the condition 
he found insured in as above described, said “there was evidence of some 
trouble he had had in his right foot.” He did not examine the wound 
particularly, any further than to see insured had had a puncture wound in 
the foot which had healed over. 

Upon opening the abdomen in performance of the operation, so great 
was the abscess about the appendix and around the gall bladder that the 
pus flew out into the room and continued to well up from the region of 
the gall bladder. Proper drainage was put in, and for a time it looked 
as if the patient might recover; but blood poisoning set in, causing gen- 
eral inflammation and infection of the bowels, paralyzing them, and of 
the entire system, so that on October 10, 1920, the patient died. At the 
time of the cperation the appendix was found to be perforated or bursted 
allowing the pus to flow into the abdominal cavity, inflaming the perito- 
neum, and already then causing partial paralysis of the bowels. 

[4] There was an abundance of evidence to establish the foregoing 
so that the important question yet to be determined is: Was there any 
evidence from which the jury could reasonably find that the abscessed 
condition of the appendix and gall bladder was caused by the accidental 
injury to the foot from the nail? Unquestionably, there was sufficient evi- 
dence from which the jury could reasonably find that insured did acci- 
dentally run a nail into his foot. It is true the court struck out all evi- 
dence to the effect that insured said he stuck a nail in his foot; but, even 
with that evidence eliminated, there was sufficient other evidence to estab- 
lish the nature and accidental character of insured’s injury to the foot. 
Plaintiff was not required to produce evidence expressly, and in so many 
words, saying that this occurred. It was sufficient to produce evidence 
from which the jury could reascnably find such to be the fact. That hav- 
ing been done, it was not error for plaintiff, in her hypothetical questions 
as to whether the nail injury could reasonably have been the cause of the 
tatal abscesses, to assume that insured did stick a nail in his foot. For, in 
propounding a hypothetical question to an expert witness, counsel “may 
assume any state of facts which the evidence tends to establish,” and not 
merely such facts only as have been testified to by express or direct state- 
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ments to that effect. Hicks v. Citizens’ Ry. Co., 124 Mo, 115, 125, 27 S. 
W. 542, 25 L. R. A. 508. 

As to whether there was sufficient evidence to disclose a causal con- 
nection between the injury to the foot and the diseased condition resulting 
in insured’s death, the record discloses the following: 

There was expert evidence from several medical men—the doctors 
heretofore mentioned—that such diseased condition of the appendix and 
gall bladder could reasenably be attributed to, and be caused by, the infec- 
tion introduced into the body by the penetration of the nail into the foot. 
The evidence of these medical experts is that the pus in the wounded 
foot showed such wound was infected; that medical science had unques- 
tionably established the fact that a focal infection could be thus intro- 
duced into the body through a wound such as this; and that the germs 
of infection thus introduced could for a time lie dormant until the wound 
itself be healed over and then, the germs having been carried by the 
lymphatics, or the blood stream, to certain weaker spots in the body or to 
places where by reason of the body’s lowered resistance, such enemies 
could successfully make their onslaught, and there develop the diseased 
condition arising at that point. Not only did plaintiff's medical evidence 
disclose that this was scientifically established as being entirely true and 
possible, but that, in this case, the injury to the foot from the nail was 
reasonably sufficient to have caused the disease from which insured died, 
and that it was more reasonably probable that it arose from such injury 
than that it was brought about by any other cause. 

[5] It was in evidence that insured had for several years had py- 
orrhoea, a disease of the teeth and gums; that in February prior to his nail 
injury in August, he had an attack of “flu,” and that in 1915 he had had 
some of his ribs on the left side fractured; and, since it was admitted by 
the experts that abscess of the appendix and gall bladder could arise from 
infection in the mouth or as the result of the “flu,” defendant contends 
that plaintiff's evidence is in that shape where the cause of death is at- 
tributable to one of several causes, for one of which the defendant is liable, 
but for the others it is not. If this be the situation, of course plaintiff's 
case must fail, since she has the burden of proving her case and cannot 
submit her case on mere guesswork or conjecture. Freeman v. Loyal Pro- 
tective Ins. Co., 196 Mo. App. 383, 195 S. W. 545; Rogers v. Hammond 
Packing Co., 180 Mo. App. 227, 236, 166 S. W. 880. We think, however, 
that the cause of death was not left to mere guess or speculation, but that 
it was sufficient to enable the jury to reasonably find that it came from 
the infection of the nail. In the first place, Frost was strong and well, 
and had been for some time, when he hurt his foot. He was thereby in- 
fected, and immediately thereafter was laid up, and, although the wound 
healed over on the surface, it was still very sore and painful, and at about 
the right time, or within the time, for germs of infection to be carried to 
the appendix and gall bladder and make their attack felt, that trouble 
arose. The infection from the foot was nearer, much nearer in point of 
time and sequence to the disease of the appendix than either the pyorrhoea 
or “flu,” and there is nothing to indicate that these were producing any 
untoward effects, but only that infection from “flu” and infection from 
the mouth or elsewhere in the body could produce such results. The doc- 
tors testified that it was more reasonable to attribute it to the foot infec- 
tion than to any other cause; that they found nothing else to cause it; 
and that the fact insured had had the “flu” and did have pyorrhoea did 
not change their opinion as to the cause of the trouble. 

There was also evidence that the germs of pyorrhoea were different 
from and not so virulent as the highly poisonous and exceedingly danger- 
ous streptococcal germs of the abscess. While there was no microscopical 
examination of the germs in the pus from the foot or from the abscess in 
the appendix so that the two might be compared and identified, yet one 
of the doctors gave it as his opinion that from the color of the pus in the 
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abscess, its odor and its exceedingly virulent character they were strepto- 
cocci germs and not such as are found in pyorrhcea. The very most that 
can be gotten from that aspect of some of plaintiff's expert medical wit- 
nesses least favorable to her side is that the diseased condition of the ap- 
pendix and gall bladder could, as a scientific fact, be brought about by 
infection from the mouth or caused by the “flu.” But is was also in evi- 
dence that, in the circumstances of this case, it would not be reasonable to 
attribute it to such things when the recent foot injury and infection, there 
being a direct line from that extremity to the abdomen, make it reasonably 
certain that it came from the latter. 

The evidence of the defendant’s medical experts did not deny the 
scientific truth of the theory of “focal infection” testified to by plaintiffs 
experts as hereinabove explained. In fact, this was freely admitted to be 
true as a scientific fact, but that in this particular case it was “far-fetched” 
to attribute the appendix and gall bladder trouble to the wound in the 
foot. We think it is manifest that there was ample evidence from which 
the jury could reasonably find that the wound in the foot produced the 
condition that caused insured’s death. Anderson v. Mutual Benefit, etc., 
Ass’n (Mo. App.) 231 S. W. 75. 

[6] The same is true with regard to the issue of whether insured was 
“wholly and continuously disabled.” There is evidence that immediately 
after his injury he hobbled to the house, was there treated with home rem- 
edies, and afterwards taken by his wife to the doctor; that she brought 
him to town thereafter and took him back or some one else did for him; 
that thereafter he was in a reclining chair or in a hammock on the porch. 
It is true, about three weeks later, after his foot was well enough, he 
insisted on going to town, and was taken there for a few hours eacli day 
for his mail and papers. Prior to his injury he was at his law office from 
8 in the forenoon to 4 in the afternoon. After that, from the time he 
began to go to his office three weeks later, he went only three or four times 
a week and stayed just a few hours, telephoning his wife to come after him, 
as his foot hurt him and he wanted to be taken home. He worried about 
his foot hurting him and because he was not able to attend to his business. 
It is true the defendant introduced evidence tending to show that insured, 
having been a witness to two wills, signed and swore to the proofs thereof, 
which were prepared by the probate judge; that when the cashier of the 
bank told him he was overdrawn, he signed a note for $500, which the 
cashier prepared; that insured, together with a number of other landown- 
ers, was interested in having a county road opened and had been ordered 
to deposit the money therefor in court if they desired the road, and in- 
sured spoke to one of the landowners about it. He was not an attorney in 
the matter, but was merely interested as an individual. That in the par- 
tition of a popcorn stand he prepared a general denial; that, as a courtesy 
to a friend, and without remuneration, he prepared a guardian’s settlement 
consisting of one debit and one credit and made a mistake in doing that; 
that he told two other clients, who inquired of him, when their cases were 
set for trial. This was all that defendant was able to introduce as to what 
had been done by a man who had an extensive country law practice at a 
time when the September term of court was about to open. Under all 
the evidence, there was room for the jury to find that he was wholly and 
continuously disabled, and even if defendant’s evidence be regarded, still 
it would be a question for the jury to say whether he was substantially 
disabled from attending to the duties of his occupation, since the things 
he is said to have done were merely nominal or trivial in their character. 
Bellows v. Travelers’ Ins. Co. (Mo. Sup.) 203 S. W. 978; James v. United 
States Casualty Co., 113 Mo. App. 622, 88 S. W. 125. 

[7] The objection that plaintiff's hypothetical questions omitted many 
material facts cannot prevail for two reasons: (1) We have not been 
able to find that any facts were improperly omitted. Some facts, such as 
that insured had pyorrhoea and had had “flu,” were not incorporated in the 
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questions as first propounded, but upon being asked about these the doctors 
said that such facts would not change their opinion. The facts as claimed 
by defendant that insured had had indigestion and prior attacks of trouble 
in the abdomen, were not required to be included in plaintiff's questions, 
since she was not required to submit her hypothetical question except upon 
the theory and facts disclosed by the evidence on her side. She did not 
have to adopt the theory or incorporate facts contended for by defendant. 
(2) No objection was made at the trial that the hypothetical questions did 
not inclde all the facts. Millirons v. Missouri, etc., R. Co., 176 Mo. App. 
39, 52, 162 S. W. 1069; Burton v. Chicago, etc., R. Co., 176 Mo. App. 14, 
20, 162 S. W. 1064. 

From what we have heretofore said, there was no error in submitting, 
in plaintiff’s instruction 1, the issue of whether insured sustained an acci- 
dental bodily injury from a nail in the foot. Nor is said instruction in- 
consistent with defendant’s instruction No. 10. The latter did not withdraw 
such issue from the jury, but only the hearsay testimony in regard thereto. 
The court, in view of the error in admitting such testimony, offered, if 
defendant so preferred, to discharge the jury and continue the case; but 
defendant did not see fit to avail itself of this privilege, choosing rather to 
submit the case to the jury and depend on the withdrawing instruction to 
cure the admission of such testimony. 

Instruction No. 2 did not instruct on the whole case nor direct or author- 
ize a verdict. It merely told the jury that if they believed from the evi- 
dence that Frost accidentally sustained a puncture wound in his foot, that 
infection resulted therefrom, and that said infection in the foot directly and 
alone caused perforated appendix and gangrene of it and the gall bladder 
and caused insured’s death, then, in the meaning of the instructions, such 
punctvre wound in the foot was the “direct, independent and exclusive 
cause”of his death. In other words, it merely defined proximate cause and 
was not a comment upon the evidence. 

Instruction No. 3, on the question of what is sufficient to authorize a 
finding that insured “was wholly and continuously disabled from perform- 
ing any and every kind of duty pertaining to his occupation as a lawyer,” 
cannot be said to be erroneous. It closely follows the instruction on that 
subject approved by the Supreme Court in Bellows v. Travelers’ Ins. Co., 
203 S. W. 978, 981, 984. 

Finding no reversible error in the case, the judgment must be, and is 
hereby, affirmed. 

The other Judges concur. 

ee 
MASSACHUSETTS BONDING & INS. CO. v. VOLLMER. 
(No. 6858.) 


(Court of Civil Appeals of Texas. San Antonio. Jan. 10, 1923.) 

246 Southwestern Reporter, 747. 
INSURANCE—INADVERTENCE OF AGENT TAKING APPLICA- 

TION HELD NCT TO AVOID POLICY. 

Where agent who knew all the facts as to applicant's health, in making 
out the application, which applicant signed without verifying its correct- 
ness, inadvertently, but in good faith, put down the date when applicant 
had an attack of influenza as 1917, instead of 1918, the correct date, and 
omitted mention of surgical operation following and necessitated by the 
influenza attack, the policy was not void because of misrepresentations, 
under Rey. St. art. 4741, subd. 4, and article 4947; insured being a well 
man when the policy was delivered. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

Appeal from District Court, Kleberg County; W. B. Hopkins, Judge. 

Action by Joe E. Vollmer against the Massachusetts Bonding & In- 
surance Company. From judgment for plaintiff, defendant appeals. Af- 
firmed. 
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E. P. Scott, of Corpus Christi, for appellant. 

James A. King, of Austin, and E. H. Crenshaw, Jr., of Kingsville for 
appellee. 

Copss, J. Appellee brought this suit against appellant to recover on 
an insurance policy it issued to appellee on the 13th day of September, 
1920, whereby, in consideration of appellee’s agreement to pay in install- 
ments amounting to $71.40, it contracted to pay appellee a monthly illness 
indemnity of $100, provided that disability resulted to appellee by illness 
which was contracted and begun during the life of said policy and after it 
had been maintained in continucus force for 15 days from the date of the 
contract; and to pay appellee $100 per month for 12 consecutive months 
provided appellee was wholly and continuously disabled by illness from per- 
forming the duties of his occupation. On Septemberf 13, 1921, appellant, 
in consideration of the payment of $71.40 paid in monthly installments, 
made a written agreement that the policy before mentioned issued by ap- 
pellant to appellee should continue in full force and effect. While the 
policy was in full force, appellee became violently sick and dangerously 
ill, and on May 2, 1922, filed this suit to recover thereon, alleging the 
illness had continued without intermission or abatement to the time of 
the filing of the suit, and charged that it would continue for some time 
to come and its exact duration could not be stated. Appellee sought to 
recover therefore the $100 for every month as sick benefit with penalties 
and attorney’s fees as provided in the contract of insurance. 

The case was tried by a jury, who found as follows: 

“We, the jury, find in favor of the plaintiff the following, $575.00 for 
the plaintiff, 12 per cent. for penalty, $300.00 for attorney fees, total 
$9°4.00"—for which amount the judgment was entered. 

The defense was based upon the ground that the policy was procured 
by false statements in warranties, a part of the policy, and for that reason 
the policy was void, and the court erred in not instructing a verdict for 
appellant. 

In the application for the policy, the appellee made the following 
signed statement : 


“11 (a) My habits of life are correct and temperate. * * * (e) I 
have not had any medical or surgical treatment during the past five years, 
except as follows: Flu January and February, 1917. 


“12. I am free from all injury, am not subject to, do not now have, 
nor have I ever had fits of any kind, vertigo, paresis or rheumatism, nor 
any other disease or infirmity, mental, physical, nervous, venereal, chronic 
or inherited, except as follows: No exceptions. I understand and agree, 
that I have made the foregoing statements as representations to induce the 
issue of the policy and to that end I agree that if any one or more of them 
be false all right to recovery under said policy shall be forfeited to the 
company if such false statement was made with actual intent to deceive or 
if it materially affects either the acceptance of the risk or the hazard as- 
sumed by the company; that the agents or solicitors of the company are 
not authorized to extend credit or waive or modify any of the terms or 
conditions hereof; and that the policy hereby applied for shall be dated 
and become effective, subject to all of its terms and conditions on the 13th 
day of September, 1920. Dated at Kingsville, state of Texas, this 13th day 
of September, 1920. J. E. Vollmer, Signature of applicant.” 

As to the manner the policy was written and made by the appellant’s 
agent, the appellee testified: 

“As to how that transaction started, he came to me and asked me did 
I want to join the insurance company, and I told him yes, and I told him, 
I says, ‘Before I belong to the insurance, I ought to be examined by a 
doctor,’ and he says, ‘No, these insurance people have no doctor,’ and so 
I told him all right. So I told him I had the ‘flu’ and I was operated on.” 

On cross-examination he testified : 
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“I said Mr. Knight took my application for that policy. He made out 
the written application for the policy, and I signed it. That is my signa- 
ture to the application shown me. I answered every question he told me 
to fill out, and that ‘flu’ was the only mistake. I think I told him 1918, 
and he put it down 1917—that is where he made a mistake. I told him I 
taken the ‘flu’ in 1918, and I was operated on at the time I made this 
application. I told him I had the ‘flu’ followed by pneumonia and that it 
was followed by a surgical operation to let pus out of my pleural cavity. 
I told him that was started from the ‘fu.’ * * * TI just signed the 
statement like he (Mr. Knight) made it out and didn’t look over it to see 
what there was in it or whether it was correct or not.” 

The witness John T. Knight testified that in September, 1920, he was 
an agent of the Massachusetts Bonding & Insurance Company and _ took 
the application of appellee for accident and health insurance. In reference 
to the answer to the eleventh question, which, as written in the application, 
was “Flu January and February, 1917,” the witness testified that he be- 
lieved that he had made a mistake, a clerical error; that he should have 
put down 1918; that he was living in Kingsville in 1917; and that there 
was no influenza in this country during the year 1917. He further testified 
that he did not remember whether Mr. Vollmer read through all of this 
application. but did not think he did; that when he finished writing the 
answers in the blanks he just had Mr. Vollmer to sign in. He further 
testified that he knew Vollmer in 1918 and 1919 and knew when he was 
sick out at the hospital, knew in a general way that he was very sick, and 
that he had present in his mind the knowledge of Vollmer’s former illness 
when he was making up Vollmer’s application for insurance. The witness 
further testified: 

“IT remember that I had a conversation with Vollmer some days prio 
to signing this application, and I remember in that conversation he told me 
pretty much in detail the sickness that he had had, and that he was op- 
erated—we talked about that, and we were at that time talking about his 
taking some insurance.” 

The testimony further showed that appellee entirely recovered from 
that former “flu” or illness, and from June, 1919, he seemed better than 
ever before, fattened, and was able to work continuously. 

The facts indicate that the agent approached appellee and asked only 
such questions as he thought material and wrote the answers down him- 
self, and inadvertently stated the year incorrectly in which appellee had 
stated he had been ill, as he was in a hurry at the time. 

It is uncontradicted that appellee had fully recovered from his former 
illness, and for more than two years had enjoyed better health than at any 
time in his life, and was in good health at the time the application was made 
and the policy was issued. 

We do not think, under the facts of this case, there is any fraud or 
collusion between the agent and the assured or anything done to disqualify 
him as appellant's agent. If anything, it shows that he was acting in good 
faith to appellant to secure business. 

Evidently, when he took this insurance he believed it to be a good risk, 
though he was in possession of all the facts, now claimed to avoid the 
policy. But C. E. Saunders testified: 

“IT am now, and was on September 13, 1920, superintendent of the 
Western Department of the Massachusetts Bonding & Insurance Company, 
and in that capacity I passed upon the application of Joe E. Vollmer for 
health and accident insurance and’ approved such application and caused 
the policy sued upon in this case to be issued. I believed and relied upon 
the statement made in said application, to the effect that Vollmer had suf- 
fered from no disease in the preceding five years except the ‘flu’ in 1917. 
If I had been informed that Vollmer had influenza and pneumonia in 1918 
and 1919, and a case of empyemia as a result or incident of such sickness, 
I would not have approved the policy.” 
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It has been well settled that false statements in applcations material 
to the risk invalidate the policy, and especially so is it true if the party is 
sick on account of such ailment at the time the policy is delivered. Fidelity 
Mutual Life Insurance Co. v. W. T. Harris et al., 94 Tex. 25, 57 S. W. 
635, 86 Am. St. Rep. 813; Security Mutual Life Insurance Co. v. Calvert, 
39 Tex. Civ. App. 384, 87 S. W. 889; Ash v. Fidelity Mutual Life Insur- 
ance Co., 26 Tex. Civ. App. 505, 63 S. W. 944; Flippen v. State Life In- 
surance Co., 30 Tex. Civ. App. 362, 70 S. W. 787. 

The agent who knew all the facts, not the insured, made the mistake in 
writing the year 1917, instead of, as the appellee told him, not denied, was 
1918. Both were acting in good faith. Saunders, the superintendent, says 
if the application had stated the “flu” to have been in 1918, instead of 1917, 
he would not have passed the policy. The proof showed when the policy 
was delivered appellee was a well man. The agent who took the policy 
knew all the facts, and, as the jury have found in favor of appellee on the 
facts, we cannot believe the inadvertence on the part of the agent, and in 
the absence of fraud, can be taken advantage of to avoid the policy. Home 
Ins. & Banking Co. of Texas v. Lewis, 48 ‘Tex. 622; American Nat. Ins. 
Co. v. Anderson (Tex. Civ. App.) 179 S. W. 66; Fire Ass’n v. Compress 
Co., 50 Tex. Civ. App. 172, 109 S. W. 1134; Revised Civil Statutes, art. 
4741, subd. 4; Revised Civil Statutes, art. 4947; Guaranty Life Ins. Co. 
v. Evert (Tex. Civ. App.) 178 S. W. 643. 

We cannot say that this appeal is prosecuted for delay and not in good 
faith, so decline to assess penalties. 

Finding no error committed in the trial of this case, the judgment is 
affirmed. 


er . 


i a 
FEHRER y. MIDLAND CASUALTY CO. 
(Supreme Court of Wisconsin. Dec. 5, 1922.) 
190 Northwestern Reporter, 910. 
1. INSURANCE — BURDEN ON INSURER TO ESTABLISH SUI- 
CIDE. 
In view cf the strong presumption against suicide, the burden is on 


insurer to establish such fact in defense to an action on an accident policy. 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 


2. INSURANCE—SUICIDE; EVERY OTHER HYPOTHESIS THAN 
SUICIDE MUST BE EXCLUDED TO TAKE CASE FROM 
JURY ON WHOLLY CIRCUMSTANTIAL EVIDENCE. 


In an action on an accident policy, where the evidence as to whether 
insured’s death was the result of accident or suicide is wholly circum- 
stantial, every other hypothesis than suicide must be excluded to take the 
case from the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

3. INSURANCE — EVIDENCE HELD INSUFFICIENT TO TAKE 
QUESTION WHETHER DEATH WAS CAUSED BY ACCI- 
DENT OR SUICIDE FROM JURY. 

In action on accident policy, evidence as to insured’s ill health and 
financial difficulties and the physical facts incident to his death held insuf- 
ficient to take from the jury the question whether death resulted from acci- 
dent or suicide. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

4. INSURANCE—DEATH BY ACCIDENTAL ASPHYXIATION IS 
RESULT OF “VIOLENT EXTERNAL AND ACCIDENTAL 
MEANS.” 

Death by accidental asphyxiation is within the term “violent external 
and accidental means,” in a policy insuring against bodily injury sustained 
through such means. 

(For other cases, see Insurance, Dec. Dig. § 455.) 
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5. INSURANCE — EVIDENCE HELD SUFFICIENT TO SUSTAIN 
VERDICT OF DEATH BY ACCIDENTAL ASPHYXIATION. 

In an action on an accident policy, evidence held sufficient to sustain 
a verdict that insured’s death was the result of asphyxiation through “vio- 
lent external and accidental means.” 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

6. INSURANCE — POLICY CONSTRUED LIBERALLY IN IN- 
SURED’S FAVOR. 

Conditions in an insurance policy, which, being drawn by the company, 
contains many conditions hard for a layman to understand, will be liber- 
ally construed in insured’s favor, and the insurer, claiming an exception, 
should point it out specifically so that it meets the test of common under- 
standing. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

7, INSURANCE — POLICY HELD TO COVER DEATH BY ACCI- 
DENTAL ASPHYXIATION. 

A policy insuring “against bodily injury * * * sustained solely 
through violent external and accidental means * * * as follows: * * * 
Blood poisoning, sunstroke, * * * asphyxiation,” etc., covers death by 
accidental asphyxiation. 

(For other cases, see Insurance, Dec. Dig. § 458.) 

8. INSURANCE—PRORATING CLAUSE INAPPLICABLE AS BE- 
TWEEN LIFE AND ACCIDENT POLICIES. 

The prorating clause of a standard policy does not apply as between 
life and accident insurance policies. 

(For other cases, see Insurance, Dec. Dig. § 531%, New, vol. 16A 
Key-No. Series.) 

9. INSURANCE — INCORRECT ANSWER TO QUESTION AS TO 
WHETHER APPLICANT WAS IN SOUND CONDITION HELD 
INSUFFICIENT TO ANNUL CONTRACT, 

An incorrect answer to a question, in an application for an accident 
insurance policy, as to whether applicant was in sound condition mentally 
end physically, held insufficient to annul the contract, in the absence of ir- 
tentional and false misrepresentation of the facts; the question requiring 
a conclusion by the applicant. 

(For other cases, see Insurance, Dec. Dig. § 291[5].) 

11. INSURANCE—INSURER HELD TO HAVE WAIVED OMIT- 
TED ANSWERS TO QUESTIONS BY ISSUING POLICY. 

An insurance company, which issued an accident policy on an applica- 
tion containing no answers to questions as to whether insured had had or 
was suffering from certain infirmities, and as to what diseases or ‘accidental 
injuries he had had during the past five years, waived the answers thereto, 
though it inserted negative answers in a copy of the application attached 
to the policy, where insured’s attention was not called thereto and the com- 
pany’s manager was present when it was filled out by the agent and went 
with him to get insured to sign it. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

Eschweiler and Jones, JJ., dissenting. 

Appeal from Circuit Court, Milwaukee County; W. B. Qinlan, Judge. 
udge. 
, Action by Emily Fehrer against the Midland Casualty Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

This is an action brought by the widow of Joseph Fehrer, Jr, benefi- 
ciary on an accident policy insuring against bodily injury sustained 
through violent external and accidental means. The defendant claims 
that the insured made false statements in his application; that his death 
was not the result of violent external and accidental means, within the 
meaning of the policy; that the death of the deceased was the result of 
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suicide; and that the policy had lapsed for nonpayment of premium at the 
time of the death. 


The case was submitted to a jury on a special verdict. The jury 
found that the deceased came to his death solely through violent external 
and accidental means; that the deceased had not committed suicide; that 
he did not make any false statements in his application for insurance; that 
he did not misrepresent any matter in such application which was untrue 
or contributed to the risk or loss; that the agent of the company knew of 
the facts, if any, regarding misrepresentations in the application which 
breached the conditions of the policy; and assessed the damages in the full 
sum insured in the policy, with interest. 

The defendant made the usual motions to set aside the verdict, to 
change the answers in the verdict, to set aside the judgment, and to grant 
a new trial. The defendant assigns as error the failure of the court to 
grant the motions of the defendant. 


The application for the policy contained the following question: “10. 
Are you in sound condition ‘mentally and physically?” The deceased an- 
swered this question, “Yes.” The application contained this question; “11, 
Have you ever had or are you now suffering from or subject to fits, dis- 
orders of the brain, or any bodily or mental infirmity or deformity (in- 
cluding hernia or rupture)?” This question was not answered. The ap- 
plication also contained the question: “14. What disease or sickness or 
accidental injury have you had during the past five years?” This ques- 
tion was not answered. The deceased agreed that recovery on the policy 
should be barred in the event that any statements material either to the 
acceptance of the risk or the hazard assumed by the company were false. 


When the application reached the defendant, it inserted, in the copy 
of the application attached to the policy issued to the deceased, the answer 
to question No. 11, “No,” and to No. 14, “None.” 


On the day of his death, the deceased was found in the bathroom of 
his home. The doors to the house were locked; the bathroom door was 
locked; the deceased was found in the bathtub lying full length with his 
clothes on, with the exception of his shoes, coat, vest, and collar. In the 
bathroom, at the entrance, were electric lights which could be turned on 
by a push button. The lights had not been turned on and the room was 
dark. There were also two combination gas and electric light fixtures near 
the bathtub. One of these gas jets had been partly turned on, allowing 
the escape of gas in the room. The deceased’s hat, overcoat, coat, and 
vest were in the hall. His shoes were in the bathroom, near the bathtub, 
placed in order. The undertaker found on the left side of the face of 
deceased what he called a roughing of the skin, underneath which was 
coagulated blood. There was blood found on deceased’s nostrils and on 
his shirt. 

Such were the physical facts surrounding the death of Mr. Fehrer. 

Orlaf Anderson, of Milwaukee, for appellant. 

Glicksman, Gold & Corrigan, cf Milwaukee (M. K. Whyte, of Mil- 
waukee, of counsel), for respondent. 

CrowNuakrt, J. (after stating the facts as above). [1, 2] The de- 
fense of suicide is strongly and ably urged by counsel for the defendant. 
The law is well settled, based on human experience, that there is a strong 
presumption against suicide. The love of life, and the immorality of 
taking one’s own life, turns the mind against suicide. So it is that when 
suicide is alleged in defense, the burden is on the defendant to establish 
such fact. In such a case, where the evidence is wholly circumstantial, as 
in this case, every other reasonable hypothesis to account for the death 
must be excluded to take the case from the jury. Krogh v. Modern 
Brotherhood, 153 Wis. 397, 141 N. W. 276, 45 L. R. A. (N. S.) 404; 
Pagel v. United States Casualty Co., 158 Wis. 278, 148 N. W. 878; Trav- 
elers’ Insurance Co. v. Allen, 237 Fed. 78, 150 C. C. A. 280; Stephenson 
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v. Bankers’ Life, 108 Iowa, 637, 79 N. W. 460; Home Benefit Ass’n v. 
Sargent, 142 U. S. 691, 12 Sup. Ct. 332, 35 L. Ed. 1160. 


[3] The evidence in this case bearing on suicide is voluminous, and 
we can but briefly review it. The defendant contends, as a motive for 
self-destruction, that deceased was in ill health and financially embarrassed, 
and that the physical facts point indisputably to suicide. It is true that 
deceased had been suffering from ill health for four or five weeks im- 
mediately prior to his death, so as to keep him from his office most of the 
time; but it is not shown that he was dangerously ill or that he had de- 
spaired of recovery. On the contrary, it appears that on the day of his 
death deceased had gone downtown in a street car, and had expressed him- 
self as feeling much improved and ready to go back to his business. He 
had appeared optimistic and cheerful. He had been ill only a short time. 
He was a man of cheerful disposition. He had been active in business for 
many years, and very seldom detained from business because of sickness. 
He had not required the attendance of a physician. It does appear that 
Ne had suffered more or less from headaches for many years. There is 
little, if anything, in these circumstances to suggest suicide. There is even 
less in the suggestion of financial embarrassment. There were no present 
financial difficulties. They were at the worst only a cloud in the offing. 
It is improbable that the deceased, with a happy home life and a cherished 
wife, would turn his back on a meager suggestion of financial trouble, 
which by his experience and capacity might be easily overcome, and leave 
his widow to face the shadow of disaster alone in her sorrow. We dis- 
miss these two phases of the evidence, which are made much of by the de- 
fendant, as unsubstantial. 


The physical facts are more suggestive of self-destruction, but are 
they so conclusive as to furnish no basis for a jury to find to the contrary? 
We think not. Our common judgment and experience teaches us that ac- 
cidents often happen which are hard to explain on any basis of reason or 
logic. That the house was locked is not significant. The wife was away. 
No one was in the home except the deceased, and in a large city the custom 
of locking the front door is not unusual. The door had a Yale lock, 
which would lock upon closing. If the deceased was to take a bath on the 
second floor, he would naturally lock the front door under the circum- 
stances. The locking of the bathroom door also is not unusual when a 
person is about to take a bath. This door was locked with a turn bolt. 
It was his custom to lock the door. It may seem peculiar that deceased 
should take his bath at this time of day. But it must be remembered that 
he was unwell and a bath would be refreshing after his trip into the city. 
He had not taken his customary bath the day before, and his wife had 
spoken to him about it, and he had replied that he would do so that night. 
The deceased had lived in his then residence only a short time—three 
months or so. In his former residence the electric lights were turned on 
at the base of the bulb by turning a button, and there the fixtures for 
lights were similarly situated with reference to the tub as in his new home. 
It is assumed that the deceased turned on the gas, either accidentally or 
intentionally. It was found only partly on. This is a fact hardly con- 
sistent, with suicidal intent. Having that intent, the deceased would na- 
turally assure his death promptly with a sufficient supply of gas by fully 
turning on the one gas jet, and, indeed, he would be more likely to turn 
on both jets, which were close together. The deceased had removed his 
coat, vest, and collar before entering the bathroom. Why did he do this? 
It is strongly suggestive of an intent to take a bath. He had removed his 
shoes in the bathroom, and carefully placed them side by side near the 
tub. This also is suggestive of his intent to take a bath. He did not re- 
move his stockings, pants, or vest. Why not? It is suggested that it oc- 
curred to him to turn on the light and the water. During his illness the 
deceased had fainting spells or spells in which he appeared to be dazed. 
The plaintiff claims, with some plausibility, that the deceased, owing to the 
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habit acquired in his former residence of turning on the light at the bulb, 
may have had a fainting or dizzy spell, and in reaching to turn on the 
light he had accidentally reached the gas and partly turned it on, when 
he fell into the bathtub. The force of habit is strong within us, and es- 
pecially is this so with elderly people. Having for many years acquired 
the habit of turning on the light in the bathroom at the bulb, it is not at 
all unlikely that he may have attempted to do the same thing at this time, 
especially if he was seized with a fainting spell, and thus he might have 
made the mistake of turning the wrong button. The defense claims that 
he turned on the gas and then deliberately got into the tub while he was 
being asphyxiated. The plaintiff, however, contends that this is improba- 
ble, and she presents what seems to us the more reasonable theory; that is, 
that the deceased, in a dazed or fainting condition, reached to turn on the 
light and by accident turned on the gas, and at this point fainted and fell 
into the tub. This theory is borne out by the fact that the undertaker 
found that there was a roughing of the skin of the face, which caused 
coagulated blood underneath the skin. How did this happen? It is sug- 
gested by the defendant that it may have happened by removing the de- 
ceased from the tub, This is not persuasive. The deceased was then 
dead, and blood would not coagulate under the skin from an injury re- 
ceived at that time. There is evidence to the effect that there was blood 
upon the deceased’s shirt and in his nostrils. This is suggestive of acci- 
dent, and that he fell into the tub. 

Mr. Fehrer in his lifetime was a man of excellent reputation, had 
many friends, carried on a large and successful business, had a happy 
home life, was cheerful in his disposition, had expressed himself im- 
mediately prior to his death as to a hopeful future, both as to business 
and as to his health, had in times past expressed himself as opposed to sui- 
cide, and all these facts submitted to the jury strongly tended to establish 
the fact of accident as against the theory of suicide. It made a question for 
the jury, and the finding of the jury on that question is conclusive. The de- 
ceased lived an honorable life and died an honorable death. That is the 
record as made by the jury on sufficient evidence. 

[4] Assuming now, as we must, that deceased came to his death by 
reason of accidentally turning on the gas when in a dazed or fainting con- 
dition, and that he fell into the bathtub and became asphyxiated, the ques- 
tion arises: Was his death the result of “violent external and accidental 
means,” within the meaning of the policy? We have no difficulty in ar- 
riving at our conclusion on this point. The law is well established that 
death by asphyxiation through accident comes within the term “violent 
external and accidental means.” 

In Paul v. Travelers’ Insurance Co., 10 N. Y. St. Rep. 306, 20 N. E. 
347, 8 Am. St. Rep. 758, 3 L. R. A. 443, a leading case on the subject, the 
court says: 

“As to the point raised by the appellant that the death was not caused 
by external and violent means, within the meaning of the policy, we think 
it a sufficient answer that the gas in the atmosphere, as an external cause, 
was a violent agency, in a sense that it worked upon the intestate so as 
to cause his death. That a death is the result of accident, or is unnatural, 
imports an external and violent agency as the cause.” 

In the note to 11 Am. Law Reports, p. 389, the rule was stated as fol- 
lows: 

“Death from inhaling gas is within the ordinary life policy or acci- 
dent policies insuring against death from external, violent, and accidental 
means,” 


[5] Many cases are cited to this proposition. On this point we hold 
the verdict of the jury to be sustained by the evidence and the law. 

[6, 7] However, the policy itself covered death by accidental asphyxi- 
ation. Defendant claims that asphyxiation was not the sole cause of death, 
but that his illness contributed to the accident, assuming the facts as 
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claimed by the plaintiff. The rule is well settled in the law that the condi- 
tions in a policy of insurance will be liberally construed in favor of the 
insured. This rule was made necessary by the fact that the contract is 
drawn by the company, containing many conditions hard for a layman to 
understand, and making it easy for the company to overreach the insured. 
The reasons +“ a rule may be found in De Lancy v. Rockingham 
Mut. Fire Ins. 52 N. H. 581; 1 Joyce; Insurance (2d Ed.) 221 ; 
Wickham v. United Brotherhood (Wis.) 190 N. W. 436. We have no de- 
sire to restrict this rule in the least. Insurance that does not insure may 
easily become a delusion and a snare to the unwary. It is well for both 
parties to the contract that it be made plain, simple, and easy to under- 
stand. When the contract is brought into court by the defendant, claim- 
ing an exception, he should be able to point out the exception specifically 
so that it meets the test of common understanding. The policy in ques- 
tion »Prov ides cov erage as follows: 

“Against bodily injury (herein called such injury) sustained solely 
through violent external and accidental means (suicide or any attempt 
thereat, whether sane or insane not included), as follows: * * 

“Blood poisoning, sunstroke, freezing, hpdrophobia, ahaa un- 
provoked assaults, and choking by swallowing as the result of such in- 
jury, shall be deemed to be included in the said term, ‘such injury.’ ” 

That language is plain enough and needs no involved analysis to de- 
termine its meaning. Death by accidental asphyxiation is specially and 
plainly covered. 

Defendant claims that the insurance had lapsed by nonpayment of the 
premium. The evidence on this point we deem conclusively establishes 
payment of the premium in the regular course of business, and there was 
n> lapse. 

[8] Defendant also claims the right to prorate the loss because the 
insured carried life insurance with other companies without notice to de- 
fendant company. We have recently held that the prorating clause of a 
standard policy does not apply as between a life insurance policy and an 
accident insurance policy. Arneberg v. Continental Casualty Co., 176 Wis. 

190 N. W. 97. 

The defendant also assigns as errors on the trial the rulings of the 
court on admission of evidence, improper instructions to the jury, and fail- 
ure to submit certain questicns in the special verdict as requested by the 
defendant. These assignments have had our careful attention, but we fail 
to find any reversible error therein. 

[9-11] We now come to the contention of the defendant that the plain- 
tiff made false statements in his application pertaining to his health, which 
wholly voided his policy. We have set out in the statement of facts the 
questions and answers referred to in this contention. The answer to ques- 
tion 10, “Are you in sound condition mentally and physically?” requires 
a conclusion of the applicant, and his failure to draw the proper conclusion, 
unless he intentionally and falsely misrepresented the facts, will not be 
sufficient to annul the contract. The evidence on the subject is quite ex- 
tensive, and it will serve no good purpose to review it in detail. Suffice 
to say that the evidence is sufficiently conflicting to make it a question for 
the jury, and the verdict of the jury cannot be disturbed. It is very sig- 
nificant that question 10, which is a general question and calls for a con- 
clusion, is followed by questions 11 and 14, which are specific and require 
a definite statement of facts. Questions 11 and 14 were not answered in 
the application. Defendant received the application without such answers 
and issued the policy thereon, and hence it must be deemed to have waived 
the anwers to these questions. True, it procceeded to insert the answers in 
a copy of the application attached to the policy, but the company had no 
authority to make such insertion, and it appears that the insured’s atten- 
tion was not called to the copy of the application wherein such answers 
were inserted. Moreover, the manager of the defendant company was pres- 





Accident | Fehrer v. Midland Casualty Co. 1617 


ent when the application was filled out by the agent of the company in the 
agent’s office, and went across the hall into the office of the deceased with 
the agent, and the two of them got the deceased to sign it. Courts cannot 
countenance the practice of an insurance company making answers to ques- 
tions in the application without the applicant's knowledge, and then seeking 
to avoid its liability because such answers are false. All of these questions 
were specifically submitted to the jury on sufficient competent evidence, 
and we see no reason to further discuss the matter. 

The judgment of the circuit court is affirmed. 


EscHWEILER, J. (dissenting). Courts and juries are naturally and 
properly inclined, in cases involving such a distressing occurrence as is 
presented in the record here, to resolve that such a death was the result 
of accident rather than design, and I regret that it is impossible for me 
to concur in the conclusion by the majority upholding the verdict of the 
jury on that question in this case. 

There is and can be, no question but that the gas was turned on in 
the bathroom by the deceased. The testimony is to the effect that it re- 
quired something of an effort to turn on the gas in this particular fixture, 
and necessarily it required some conscious effort on the part of the de- 
ceased. It was conceded from the testimony of the plaintiff herself and 
is apparent from the situation and the height of the fixture that it could 
not have been turned on by the mere falling or stumbling of the deceased. 

No match was found in the bathroom, and evidently he had made no 
attempt to light the gas. There was no evidence that he had acquired the 
habit, either in the then or former residence, of turning on the light in the 
bathroom, for this Mrs. Fehrer testified she usually did herself, and when 
it was turned on it remained burning all night. The jet from which the 
gas was escaping was just above the end of the bathtub where the faucets 
and vent are placed. His body was found with the head resting at the 
other end, entirely within the tub, resting on the left side and with his 
right hand at his nose. The small discoloration on the left temple was 
noticed only by the undertaker at the time of his preparing the body for 
burial, and it was so slight that it presented no elevation or signs of swell- 
ing whatsoever. The doctor who was called immediately after the finding 
of the bodv and worked on the same some time did not testify as to having 
seen any outside marks of violence or injury, and in his death certificate 
submitted by plaintiff as part of the proofs of death, he stated that he did 
not discover any visible contusion or wound on the body of the deceased. 
At noon of that day deceased refused an invitation to go for a drive with 
an intimate friend on the ostensible ground that he had business to transact 
that afternoon at his office. It is quite evident that he did not go to his 
office as so stated. 

From the facts the conclusion seems irresistible that this death was 
not an accidental one. 

I am authorized to state that Mr. Justice Jones concurs in this dissent. 
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THACHER vy. TNA ACCIDENT & LIABILITY CO., OF HART- 
FORD, CONN. (No. 5927.) 


(United States Circuit Court of Appeals, Eighth Circuit. February 24, 
1923.) 


287 Federal Reporter, 484. 

2. INSURANCE—NO LIABILITY UNDER AUTOMOBILE ACCI- 
DENT INDEMNITY POLICY FOR INSURED’S PAYMENT OF 
JUDGMENT AGAINST HIS DAUGHTER FOR DEATH 
CAUSED BY HER NEGLIGENT DRIVING OF AUTOMOBILE. 


Under automobile accident indemnity policy, conditioned that insured 
should not settle any claim, except at his own cost without the insurer’s 
written consent, and that owner should be liable only for expense actually 
sustained and paid by insurer after actual trial of the issue, where judg- 
ment for plaintiff in action for death caused by the automobile while 
driven by insured’s daughter was, on appeal, affirmed as to the daughter, 
and reversed as to the insured, and thereafter insured, without the insur- 
er’s consent settled the judgment against his daughter and took an as- 
signment thereof, held, that insurer was not liable for the amount paic 
for such settlement; no action having been brought and no judgment 
having been recovered against insured by his daughter, and he in any 
event being under no liability to indemnify her. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


In Error to the District Court of the United States for the Eastern 
District of Missouri; Charles B. Faris, Judge. 

Action by Arthur Thacher against the A£tna Accident & Liability 
Company of Hartford, Conn. Judgment for defendant, and plaintiff brings 
error. Affirmed. 


W. B. Thompson, of St. Louis, Mo. (Ford W. Thompson, of St. 
Louis, Mo., on the brief), for plaintiff in error. 

T. M. Pierce and Samuel H. Liberman, both of St. Louis, Mo. 
(Chauncey H. Clarke, of St. Louis, Mo., on the brief), for defendant in 
error. 

Before Sanborn and Kenyon, Circuit Judges, and Pollock, District 
Judge. 

Kenyon, C. J. Parties will be designated as in the lower court. 

On March 26, 1921, plaintiff filed in the District Court of the United 
States for the Eastern District of Missouri an amended petition, asking 
judgment against defendant for the sum of $4,301.25, with interest thereon 
from the 16th day of January, 1920, at the 1ate of 6 per cent., and costs. 
The cause of action was based on a policy, No. C. A. 57710 issued by the 
7Etna Accident & Liability Cempany, of Hartford, Conn., which policy 
agreed to indemnify the assured, subject to the provisions and conditions 
of the same, against loss and expense arising or resulting from claims 
upon the assured for damages on account of bodily injuries or death acci- 
dentally suffered or alleged to have been suffered by any person or persons 
by reason of the ownership, maintenance, and use of plaintiff's automobile. 
The claims of the amended petition were as follows: 

That on July 13, 1915, while said policy was in force, the automobile 
of plaintiff, operated by his daughter, Theodora Thacher, struck and killed 
one Charles W. Bright, who was walking on a public strect in the city of 
St. Louis. Claim for damage was made by Esther J. Bright, mother of 
said Charles W. Bright, and defendant was given notice of said accident 
and claim. 

That suit was brought by Esther J. Bright, who had been appointed ad- 
ministratrix of the estate of Charles W. Bright, against both Theodora 
Thacher and plaintiff, Arthur Thacher. 

That answers were filed on behalf of these parties with the consent 
and knowledge of defendant herein, and that defendant consented that the 
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defendants in that suit might defend the suit in the trial court. This trial 
resulted in judgment against Arthur Thacher and Theodora Thacher for 
the sum of $7,500. 

That this case was appealed to the St. Louis Court of Appeals, where, 
on November 5, 1919, it was affirmed as to Theodora Thacher, and reversed 
as to Arthur Thacher. 

That notice of the appeal to the St. Louis Court of Appeals was given 
to defendant, and then for the first time it appeared in the St. Louis Court 
of Appeals by its attorneys in behalf of Theodora Thacher and Arthur 
Thacher in defense of said suit. 

That after the rendition of the judgment of the St. Louis Court of 
\ppeals, and after the mandate of the same had been sent to the circuit 
court of the city of St. Louis, plaintiff notified defendant that under and 
in pursuance of the provisions of said policy said defendant was liable to 
him for any judgment rendered against his daughter, Theodora Thacher, 
acting as his agent, and was liable for the payment of said judgment ren- 
dered in favor of Esther J. Bright, administratrix, to the extent of $5,- 


000. 

That -plaintiff also notified defendant that he could settle and com- 
promise said judgment for $3,000 and costs of suit, amounting to $201.25, 
and that he proposed to accept such offer made by the administratrix of 
the Charles W. Bright estate, and pay said amount and hold defendant re- 
sponsible for such payment under its said policy. Demand was made on 
said defendant to pay said sums, but defendant failed and refused to pay 
the same, and disclaimed and repudiated any liability under said policy for 
the said accident caused by the plaintiff's automobile, on the ground that 
the plaintiff was not liable, under the circumstances of the accident, for his 
daughter’s acts. 

That on the 16th day of January, 1920, notwithstanding such refusal 
on the part of the defendant, the plaintiff paid to Esther J. Bright, ad- 
ministratrix, the sum of $3,000 in settlement of the judgment against his 
daughter, and the sum of $201.25 costs, and took an assignment of the 
judgment. 

That on the 22d day of January, 1920, plaintiff notified defendant that 
he would enter satisfaction of said judgment and hold defendant liable, 
and that plaintiff in error did enter satisfaction of said judgment on said 
day. The amount so paid is the amount for which plaintiff now asks judg- 
ment against defendant. 

The foregoing constitute the main allegations of the amended peti- 
tion on which the case was presented. A demurrer to this amended peti- 
tion was filed on the 29th day of March, 1921, and sustained on the 27th 
day of May, 1921, the general ground of the demurrer being that the peti- 
tion did not state facts sufficient to constitute a cause of action. The ac- 
tion of the court in sustaining his demurrer is the question before us. 

We set forth certain parts of the insurance policy material to the is- 
sues here, as follows: 

“Policy No. C. A. 57710. 

“The AEtna Accident & Liability Company Combination Automobile 
Policy. 

“In consideration of the premium herein provided, the AXtna Accident 
& Liability Company, of Hartford, Connectictit (called the company), does 
hereby agree to indemnify the assured described in the warranties hereof, 
subject to the provisions and conditions set forth herein: * * * Against 
loss and/or expense arising or resulting from claims upon the assured for 
damages on account of bodily injuries and/or death accidentally suffered, 
or alleged to have been suffered, by any person or persons, by reason of the 
ownership, maintenance and/or use of the automobile described in the war- 
ranties hereof (including carrying of goods thereon and the loading and 
unloading thereof), provided such accidents or alleged accidents occur 
within the period covered by this policy, and provided further that: 

* * ok ok 


“H. If suit is brought against the assured to enforce a claim for dam- 
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ages covered by this policy he shall immediately forward to the company 
every summons or other process as soon as the same shall have been served 
on him, and the company will, at its own cost, defend such suit in the name 
and on behalf of the assured. The assured, whenever requested by the 
company, shall aid in effecting settlements, securing information and evi- 
dence, the attendance of witnesses and in prosecuting appeals, but the as- 
sured shall not voluntarily assume any liability or interfere in any negotia- 
tions for settlement, or in any legal proceeding, or incur any expense, or 
settle any claim, except at his own cost, without the written consent of the 
company previously given, except that the assured may provide at the com- 
pany’s expense such immediate surgical relief as is imperative at the time 
of the accident. 
* * * * * * * 

“J. No action shall lie against the company to recover for any loss 
and/or expense covered by this policy arising or resulting from claims upon 
the assured for damages unless it shall be brought by the assured for loss 
and/or expense actually sustained and paid in money by him after actual 
trial of the issue, nor unless such action is brought within two years after 
payment of such loss and/or expense; nor for any other loss or damage 
covered by this policy unless action is brought within two years after the 
occurrence ‘causing the loss or damage.” 

[1] I. At the inception of this opinion we may suggest that, while the 
demurrer admits the facts well pleaded, it does not admit mere conclusions 
of the pleader or the correctness of the pleader’s construction of the writ- 
ten instrument, to wit, the insurance policy which is set out in hc verba in 
the petition. Dillion v. Barnard et al., 21 Wall. (88 U. S.) 430, 22 L. Ed. 
673; Samuel Bovnell, Jr., Appellant, v. Chester Griswold et al., Respondents, 
68 N. Y. 294; Donovan v. Boeck, 217 Mo. 70, 116 S. W. 543. 

[2] Plaintiff's claim now is that under the allegations of the amend- 
ed petition his daughter was his ayent in operating the automobile; that 
the indemnity provided by the policy covered, not only results of his acts, 
but likewise those of his agent, whether negligent or not; that he was lia- 
ble to third persons for the daughter’s acts, and consequently that defend- 
ant was liable to him. And this notwithstanding the decision of the St. 
Louis Court of Appeals in the case of Esther J. Bright, Administratrix of 
the Estate of Charles W. Bright, Deceased, Respondent, v. Theodora 
Thacher and Arthur Thacher, Appellants, 202 Mo. App. 301, 215 S. W. 
788, holding that said Arthur Thacher, plaintiff in error here, was not lia- 
ble in this very matter, but that liability attached to his daughter, Theodora 
Thacher, by reason of her negligence in the driving and management of 
the automobile. The question of agency was of necessity involved in that 
case. Plaintiff escaped liability there on the theory that he was not respon- 
sible for his daughter’s act resulting in the death of Charles W. Bright. 
Here insistence is made that he is liable for the very same act; such in- 
sistence being made necessary undoubtedly by the fact that he cannot re- 
cover in any event against defendant here unless there is liability upon him 
for the acts of his daughter resulting in the damage and loss. These 
theories are ingenious, and plaintiff suggests in his argument that one of 
the doctrines advanced involves a novel application of the rule of respond- 
eat superior and may perhaps be regarded as straining that rule unduly. 
We think it does. 

We are dealing in this case, not with the rights or claims of third 
parties arising out of a tort, but with a contract and its construction. The 
policy in this case is one of indemnity and not liability. Luger v. Windell, 
116 Wash. 375, 199 Pac. 760; Ford v. A=tna Life Ins. Co., 70 Wash. 29, 
126 Pac. 69; Allen v. AEtna Life Ins. Co., 145 Fed. 881, 76 C. C. A. 265, 7 
L. R. A. (N. S.) 958; Schambs v. Fidelity & Casualty Co. of New York, 
259 Fed. 55. 170 C. C. A. 55, 6 A. L. R. 1261; Newton v. Seeley, 177 N. C. 
528, 99 S. E. 347; Connoly v. Bolster, 187 Mass 266, 72 N. E. 981; Cush- 
man v. Fuel Co., 122 Iowa, 656, 98 N. W. 509. ; 

The distinction between insurance against liability and indemnity 
against damages was recognized as far back as Gilbert vy. Wiman, 1 N. Y. 


. 
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550, 49 Am. Dec. 359, and has been very generally followed since. The 
parties entering into this contract of indemnity insurance had the right to 
make such contracts between themselves as they desired, so long as there 
was no contravention of public policy. This is not an ambiguous con- 
tract. We cannot add to nor take from it. The court’s duty is to inter- 
pret it and carry out the intention of the parties. if possible. 

What was this contract? Section 8 provides indemnity against loss or 
expense upon the assured for damages suffered, etc. The liability of the 
company. however. is subject to the provisions and conditions of the pol- 
icy, and it is so expressly stated. What were these conditions? Subdivi- 
sion H was one. It provides that: 

“If suit is brought against the assured to enforce a claim for damages 
covered by this policy he shall immediately iorward to the company every 
summons or other process,” and that “the company will, at its own cost, 
defend such suit in the name and on behalf of the assured;” that the as- 
sured under the same subdivision, “whenever requested by the company, 
shall aid in effecting settlements, securing information,” etc., but that “the 
assured shall not voluntarily assume any liability or interfere in any nego- 
tiations for settlement, or in any legal proceeding,” or “incur any expense. 
or settle any claim, except at his own cost, without the written consent of 
the company previously given.” 

This gave the company the right to control the case when suit was 
brought, and prohibited the assured from interfering or incurring expense, 
or settling the claim or suit, except at his own cost, unless he have the 
written consent of the company. That was what the parties agreed to, and 
the plain conditions, if not waived, are binding. Subdivision J of the con- 
ditions provides that action would not lie against the company to recover 
for any loss or expense unless it shall be brought for “expense actually 
sustained and paid in money by him after actual trial of the issue.” 

This was another matter agreed to, evidently to give to the insurance 
company the right to have the issue of liability determined by actual trial 
in court. The contract did not give the assured the right to assume lia- 
bility and settle the claim, any more than to settle after suit was brought. 
He had no right, under the contract, to decide that he would relieve his 
daughter from the judgment and assume to compromise it, and then hold 
the company responsible for his voluntary act. The company, under sub- 
division J, had the right to a decision in an actual trial as to expense sus- 
tained by him. The theory of such conditions as H and J in this policy is 
so well expressed in Emerson v. Western Automobile Indemnity Associa- 
tion, 105 Kan. 242, 245, 182 Pac. 647, 648, that we quote: 

“After accident an automobile owner is not grievously concerned about 
cither legal liability or expenses, so long as an insurance company must pay 
the bills. To protect itself against indifference, improvidence, and even 
collusion and downright fraud, the insurer is obliged to undertake defense, 
and make its own outlays for expenses. Under these circumstances the 
insurer is not put to any election to forego these protective measures, or 
give up writing indemnity policies. Until the state interferes, an indemnity 
policy may lawfully be written which permits the insurer to guard against 
rendition of a judgment when there was no liability, and against rendition 
of a collusive or unjust judgment when there was liability. An automobile 
owner may take or leave such a policy; but when such a contract has been 
made the insurer is not required to give up one feature in order to enjoy 
the benefit of the other.” 

The answer of plaintiff to this situation is that, defendant having 
denied any liability upon the claim, he had the right to go ahead and make 
the best adjustment he could. This is the theory by which plaintiff now 
sceks to avoid the manifest difficulties of h's position. He relies on the 
sases of St. Louis Dressed Beef & Provision Co. v. Maryland Casualty Co., 
201 U. S. 173, 26 Sup. Ct. 400, 50 L. Ed. 712, and Royal Indemnity Co. v. 
Schwartz (Tex. Civ. App.) 172 S. W. 581. They are, however, very dif- 
ferent from the case at bar. In both these cases an adjustment was made 
after suit had been filed, and after the. insured had refused to defend the 
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insured against the suit. See, also, Wisconsin Zine Co. v. Fidelity & De- 
posit Co., of Maryland, 162 Wis. 39, 155 N. W. 1081, Ann. Cas. 1918C, 399. 

The cases cited on this doctrine, however, by plaintiff are not in point 
because the defendant insurance company here had not refused to defend 
the suit, and there is no allegation in the amended petition that it did. It 
could not have refused so to do for the very excellent reason that a suit 
by the daughter to establish liability as against plaintiff was never brought. 
It did defend plaintiff in the St. Louis Court of Appeals when the suit 
against him and his daughter was pending. 

There is an allegation in the amended petition that defendant disclaimed 
and repudiated any liability under the policy for the accident caused by 
plaintiff's automobile, on the ground that plaintiff was not liable for the acts 
of his daughter while operating the automobile. We do not think, under 
the terms and conditions of the policy, this refusal to assume liability gave 
any right to plaintiff to settle the claim or judgment against his daughter 
and hold the defendant company liable. The defendant does not, in its pol- 
icy, agree to recognize liability whenever a claim is pfesented. 

Condition J of the policy, hereinbefore set out, gives specifically to de- 
fendant the right to have the loss or expense claimed to be covered by the 
policy determined by an actual trial. There would be no reason for condi- 
tion J in the policy, if the mere refusal to assume liability upon a claim 
prior to the bringing of an action gave the right to the assured to adjust 
the claim and hold the insurer liable. The mere refusal to assuume lia- 
bility cannot, we think, under the terms of this policy, amount to a waiver. 
It is very different from the situation that would have been presented if suit 
had been brought by the daughter against the father to recover for any 
amount paid by her arising out of the accident and the insurance company 
had then refused to defend. It had agreed to defend where suit was brought 
to enforce a claim for damages covered by the policy, and if it refused so 
to do it would have broken its contract and breached the policy. Under 
these circumstances plaintiff would not be compelled to sit idly by and take 
no action; but the insurance company had not agreed to assume liability 
when a claim was presented, and in refusing so to do it breached no provi- 
sions of the contract. 

It is clear that the plaintiff in error voluntarily assumed liability for 
the judgment against his daughter and paid the same before any liability 
as to him had been established in a suit instituted by his daughter against 
him, and that this suit is brought against defendant prior to the establish- 
ment of any claim against plaintiff, and without any refusal by defendant 
to defend him in a suit to establish his liability. Therefore under the con- 
tract of insurance he cannot recover the amount paid by him in adjustment 
of his daughter’s liability. 

II. Upon plaintiff's theory, that defendant’s refusal to assume liability 
for the judgment against his daughter authorized him to settle, he would 
not in any event be entitled to recover unless there was liability on his part 
to indemnify his daughter. This is practically admitted by plaintiff's at- 
torney’s in their brief where they say (page 23, plaintiff in error’s brief) : 

“When, however, the assured saw fit to settle before a recovery, he 
assumed the risk of an action against the insurer by showing, not only lia- 
bility covered by the policy, but the amount of the liability.” 

Suppose in this matter the daughter had paid the judgment, and then 
brought action against the father to recover from him; on what would the 
action be based? The fact that she is his daughter would not in itself make 
the father liable. If she claimed that, as his servant, she was a joint tort- 
feasor with him, she would meet the fact that the state court has found 
her to be the wrongdoer, and that the injury for which she was held liable 
was the result of her own negligence. She was the responsible one. Under 
these circumstances she could not recover from a joint tort-feasor. Union 
Stock Yards Co. v. Chicago, etc., Railroad Co., 196 U. S. 217, 25 Sup. Ct. 
226, 49 L. Ed. 453, 2 Ann. Cas. 525; Atlanta Consol. St. Ry. Co. v. South- 
ern Bell Telephone & Telegraph Co. (C. C.) 107 Fed. 874. Neither, in view 
of the finding of the state court, a court of final authority, could she well 
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claim that she was the agent of plaintiff in the particular matter resulting 

in the death of Charles W. Bright. 

Plaintiff's contention that he is responsible for the acts of his daugh- 
ter as his agent, resulting in liability upon her part, encounters the solemn 
adjudication of the state court that he is not liable. The theories advanced 
to controvert these propositions are novel, but, in our judgment, not sound. 
It is apparent that, even under plaintiff's theory, no liability is shown by 
the amended petition as to him, and, the policy being one of indemnity, 
there could in no event be recovery against defendant unless liability on 
the part of the plaintiff is shown. Plaintiff before recovery against de- 
fendant must show that he was liable to his daughter. 

We see no theory upon which plaintiff in this case can recover either 
damages or expenses against defendant. The amount paid by him in set- 
tlement, as we have heretofore pointed out, was voluntarily paid, evidently 
to relieve his daughter from the judgment. There was no written consent 
of the company given, as provided in condition H to make the settlement. 
The action is not to recover for expense actually sustained and. paid in 
money by plaintiff after actual trial of the issue, as provided in condition 
J. The defendant insurance company had not refused to defend any suit 
against him to establish his liability. There was no breach of the contract 
by defendant. It is apparent, further, from the allegations of the amended 
petition, including the policy, taking into consideration, also, the decision 
of the St. Louis Court of Appeals in the case there decided, that there is 
no liability upon the part of plaintiff to his dawghter for the result of her 
negligent acts in driving the automobile. 

The District Court was right in sustaining the demurrer, and its judg- 
ment is affirmed. 

oe 
INTERSTATE CASUALTY CO. v. STEWART. (3 Div. 584.) 
(Supreme Court of Alabama. Nov. 2, 1922.) 
94 Southern Reporter, 345. 

INSURANCE— COLLISION STRIKING EMBANKMENT BY AU- 
TOMOBILE HELD COLLISION, UNDER POLICY INSURING 
AGAINST DAMAGES BY COLLISION WITH STATIONARY 
OBJECTS. 

Where policy insured automobile against damages by reason of col- 
lision with other vehicles or stationary objects, and the automobile was 
accidently driven into an embankment, the accident with resulting dam- 
ages /ield within the terms of the indemnity, 

(For other cases, see Insurance, Dec. Dig. § 424.) 

Appeal from Circuit Court, Butler County; A. E. Gamble, Judge. 

Action by R. G. Stewart against the Interstate Casualty Company. 
From a judgment for plaintiff, defendant appeals. Transferred from 
Court of Appeals under Acts 1911, p. 449, § 6. Affirmed. 

Stokely, Scrivner & Dominick, of Birmingham, and Powell & Hamil- 
ton, of Greenville, for appellant. 

Lane & Lane, of Greenville, fer appellee. 

Tuomas, J. The suit was on a policy of “indemnity insurance.” De- 
fendant pleaded in short by consent the general issue, with leave to give 
in evidence any matter that might be specially pleaded, with like leave 
of reply on plaintiff's part. The case was tried without a jury, and re- 
sulted in a verdict for plaintiff. 

Plaintiff's action was to recover damages for injury to a Ford 2‘o- 
mobile, alleged in the complaint to have been caused solely by being in 
collision with a stationary object, to wit, a bank or mound of dirt, which 
automobile and its operating equipment the defendant had insured against 
damage caused by collision. The terms of the policy whereby plaintiff 
was insured by defendant are as follows: 

“In consideration of an additional premium of included in pol- 
icy dollars ($———), it is mutually understood and agreed by and 
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between the company and the assured that the within policy shall extend 
to and cover the assured as follows: From and after noon of the 18th 
day of September, 1920. 

“Against loss or damage to any of the automobiles herein described, 
including its operating equipment while attached thereto, if caused solely 
by being in collision with ary other automobile, vehicle or other object, 
either moving or stationary, excluding, however, (1) all loss or damage 
by fire from any cause whatsoever; (2) loss or damage to any tire due to 
puncture, cut, gash, blow-out or other ordinary tire trouble, and excluding 
in any event loss cr damage to any tire unless caused by an accidental 
collision which also causes other loss or damage to the automobile in- 
sured; (3) all loss or damage occurring while the automobile insured is 
being operated in any race er speed contest or while being operated by 
any person under the age of sixteen years or under the age limit fixed by 
law. Each claim shall be adjusted separately.” 

At the time of the accident the plaintiff was driving the insured car 
in said county, over a hill, and when he came to the top thereof some- 
thing went wrong with his steering gear; he lost control of the car, which 
started down hill and ran into and up an embankment outside of the road. 
The car struck the embankment almost at right angles, with both front 
wheels, breaking and crushing one wheel, and turned over. It should be 
further stated that the embankment into which plaintiff’s automobile ran 
was about 10 feet from the road; that the left front wheel, which was 
shown to have struck the embankment first, was broken; that one wheel 
went up the embankment “as high as my [witness’] head and the other 
about as high as my [his] knee.” 

It is the contention of the appellant that— 

“The injury to appellee’s car was not caused solely by being in colli- 
sion with any other automobile, vehicle, or other object either moving or 
stationary, according to the terms of the policy of insurance upon which 
appellee bases his cause of action, and the action of the court in giving 
judgment fer the appellee, which was duly excepted to, * * * is made 
the basis of assignment of error.” : 

Many authorities are cited by counsel as to the meaning of the words 
of the policy, “collision with any other automobile, vehicle or ether ob- 
ject, either moving or stationary.” When an automobile, covered by a pol- 
icy of insurance indemnifying against damage caused sclely by being in 
“collision with any other automobile, vehicle or other object, either moving 
or stationary,” is running at an ordinary or necessary rate of speed, and 
for any cause leaves the read, striking an embankment of earth outside of 
the roadway with such force as to drive the wheels against the same, 
crushing one of the front wheels and causing the automobile to turn over 
with resulting damage, it is within the instant contract terms of indemnity. 
Harris v. Amer. Cas. Co., 83 N. J. Law, 641, 85 Atl. 194, 44 L. R. A. (N. 
S.) 70, Ann. Cas. 1914B, 846; Universal Service Co. v. Amer. Ins. Co., 
213 Mich. 523, 181 N. W. 1007, 14 A. L. R. 183, 187, ncte, 

We have examined the authorities cited, and it will not be necessary 
to discuss each in detail to ascertain the meaning of the terms of indem- 
nity under the contract involved. In Bell v. Amer. Ins. Co., 173 Wis. 533, 
181 N. W. 733, 14 A. L. R. 179, at the time of the accident the plaintiff 
was driving his automobile along a city street, turned into an avenue with 
the intention of backing to turn his car around, and in so doing crossed the 
sidewalk, practically stopped the machine preparatory to backing out, 
when one side gradually settled into the earth and the car turned over. 
Held, that this was not a collision within the terms of the policy. In 
Moblad v. Western Indemnity Co. (Cal. App.) 200 Pac. 750, the auto- 
mobile of assured was being driven along the road, and, in order to 
avoid striking another vehicle, the driver swerved to the outer edge of the 
thoroughfare which gave way, causing the automobile to run down an 
embankment and turn over. Held, that the consequent damage was but 
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the operation of physical laws sets in motion when the car turned over on 
the edge of the roadway and was not a collision such as was covered by 
the policy of assured. In Stuht v. U. S. Fid, & Guar. Co., 89 Wash. 93, 
154 Pac. 137, the automobile of the assured was upset at the edge of a 
bank, when the driver was attempting to make a short or quick turn. 
Held, that the upsetting of the car was not the direct result of a colli- 
sion within the terms of the policy of insurance; that there was nothing 
in the roadway, movable or stationary, that the automobile did collide 
with, and that the evidence showed a case where the car upset “before it 
struck anything outside of the road.” In O’Leary v. St. Paul F. & M. 
Ins. Co. (Tex. Civ. App.) 196 S. W. 575, the car of insured was stored in 
a garage, and was damaged by the second floor of the building falling 
upon it. The foregoing authorities are not apt in the instant case. 

In Harris v. Amer. Cas. Co., supra, the contention of appellee is 
strongly supported. The damage to the car of the insured was caused by 
a machine being driven off the side of a bridge and falling into the stream 
below; and recovery was allowed under a policy indemnifying against 
injury solely the result of collision with a moving or stationary cbject. 
The justice illustrates his position by saying: 

“Suppose a person driving an automobile along a road comes to a 
place where a highway bridge over a chasm had fallen away, and the ma- 
chine be precipitated to the ground below, can it be said that there could 
be no recovery under such a policy as is here sued on, because the dam- 
age to the machine was caused by collision with the flat earth, instead ot 
some upright or perpendicular object on the earth? We think net. To 
hold that there could be no recovery under such circumstances would be 
to misconstrue terms of a contract concerning which there is no room fer 
construction, because the meaning is perfectly plain.” 83 N. J. Law, 645, 
85 Atl. 196, 44 L. R. A. (N. S.) 76, Ann. Cas. 1914B, 846. 

The policy involved in Hardenburgh v. Employers’ Liab. Assur. Corp., 
78 Misc. Rep. 105, 138 N. Y. Supp. 662, indemnified “the assured against 
loss or damage to” his automobile if caused solely by collision, etc. The 
plaintiff's automobile, upon meeting a wagon on the highway, was steered 
into the grass at a point where the grass was level with the roadbed, and 
then down an incline below that level. While endeavoring to return to 
the roadbed, in a position at right angles thereto, and attempting to pro- 
ceed “up the shoulder of the road, one of the wheels collapsed and the 
machine was overturned.” Held, there was sufficient collision between 
the shoulder of the roadbed and the wheel, within the meaning and intent 
of the policy, to justify a verdict for plaintiff in case the automobile did 
not strike the roadbed. This case was reversed on appeal, in 89 Misc. 
Rep. 522, 141 N. Y. Supp. 502, on the ground that the burden rested on 
the plaintiff to prove that the damage sustained was the result of a colli- 
sion with some “object, either moving or stationary,” and that no evidence 
was given of the existence of any object with which the automobile did 
or could have come into collision. The last holding, however, was not to 
the effect that a collision might not have been predicated of contact be- 
tween the wheel of the automobile and the shoulder of the roadbed, if it 
had been shown that the collapse of the wheel had been due to such con- 
tact. Wetherill v. Williamsburgh City Fire Ins. Co., 60 Pa. Super. Ct. 37. 

The judgment of the circuit court was in line with the reasonable con- 
struction of the terms of such policies of assurance given in other juris- 
dictions; and we affirm that judgment. 

Affirmed. 

Anderson, C. J., and McClellan and Somerville, JJ., concur. 
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CONTINENTAL CASUALTY CO. v. PAUL. (6 Div. 856.) 
(Supreme Court of Alabama. April 5, 1923.) 
95 Southern Reporter, 814. 

2. INSURANCE — BURDEN ON OWNER OF AUTOMOBILE IN- 
SURED TO SHOW THAT LOSS RESULTED FROM COLLI- 
SION AS DEFINED IN POLICY. 

The burden rested on the owner of an automobile insured against colli- 
sion with moving or stationary object to show that damage sustained was 
the result of such collision. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

3. INSURANCE — EVIDENCE IN FAVOR OF INSURED AS TO 
CAUSE OF LOSS HELD PURELY SPECULATIVE AND IN- 
SUFFICIENT FOR THE JURY. 

In an action on a policy insuring an automobile against injury from 
collision with any moving or stationary object, evidence that plaintiff had 
left his car standing on an incline on a highway with rocks under the rear 
wheels and the brakes fastened, and that the car was found in a damaged 
condition at the foot of an incline or cliff opposite where it was left, was 
insufficient to justify submitting to the jury the question of loss by colli- 
sion. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

4, INSURANCE—“COLLISION WITH MOVING OR STATIONARY 
OBJECT” IN POLICY INSURING AUTOMOBILE DID NOT 
INCLUDE FALL OVER EMBANKMENT. 

“Collision with any moving or stationary object,” as used in a policy 
insuring aw automobile, did not include injuries caused by contact with earth 
or object in falling over an embankment along the highway. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Collision. ) 

5. INSURANCE—UNEXPLAINED ACCIDENT TO AUTOMOBILE 
INSURED HELD NOT AIDED BY PRINCIPLE OF RES IPSA 
LOQUITUR. 

Where plaintiff's automobile insured against collision was, after his 
absence therefrom on leaving it on an incline in the highway, found dam- 
aged at foot of incline opposite, the unexplained cause of accident was not 
aided for plaintiff by the principle of res ipsa loquitur. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from Circuit Court, Jefferson County; Romaine Boyd, Judge. 

Action on an automobile liability insurance policy by James J. Paul 
against the Continental Casualty Company. From a judgment for plain- 
tiff, defendant appeals. Transferred from Court of Appeals under section 
6, Acts 1911, p. 449. Reversed and remanded. 

Stokely, Scrivner & Dominick and Andrew J. Thomas, all of Bir- 
mingham, for appellant. 

London, Yancey & Brower, of Birmingham, for appellee. 

Garvner, J. Plaintiff, appellee here, was the owner of what is refer- 
red to as a cutdown Ford car, with a specially designed body and some ex- 
tra equipment. He had an insurance policy with defendant company in- 
suring against actual loss or damage to his automobile “resulting solely 
from accidental collision of such automobile with any moving or station- 
ary object.” On the night of February 4, 1921, at about 9 o'clock, the plain- 
tiff with a companion, was returning in this car to.the city of Birmingham 
from Edgewood Park, some few miles from the city. He was driving on 
what is known as the Montgomery Highway between Edgewood Park and 
Birmingham, and which crosses Red Mountain. Plaintiff testified that 
while on his way back to the city, and while driving up the hill, he gave out 
of gasoline and had to stop his car; that he placed some bricks or rocks 
under the two rear wheels of the car, leaving it to find a telephone for the 
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purpose of having some one bring gasoline; that after going up the road, 
possibly a mile, he met his brother, after which he went back to where he 
left the car, and on the way back met no automobiles nor did he see any 
one. 

Upon the trial the plaintiff testified the distance he walked was about 
a mile, and that he was “gone about half an hour or three-quarters”; but 
in answer to interrogatories he stated he went “about two miles, and was 
gone about an hour.” This variance, however, is of no significance. 

He had left the car “at'or near the crest of Red Mountain,” and upon 
his return it was gone, but the rocks were still there; and, in answer to 
his interrogatories, he stated that the brakes had been securely applied. 
The car was left on the right side of the road, with the lights and tail 
lights on the car burning, though he further stated that he did not leave the 
front headlight burning. This was on Friday night, and on Monday morn- 
ing following he learned that his car was in the railroad cut opposite the 
point from which it had disappeared. One Welch, witness for the plaintiff, 
testified having seen the car in the cut, and gave description as to the in- 
jury it had sustained. Both the front and rear were badly mashed, the top 
broken, and other damages not necessary to enumerate. Witness further 
stated that “the front of it had mud all over-it where it had hit in a pool 
of mud down there”; that at the time “it was setting on its wheels about 
25 or 30 feet from where it went down.” The witness further stated “you 
could see where it went down.” The cut was about 50 or 60 feet deep, and 
rocks or large lumps of ore protruded from the side of the embankment 
where the car went down, some of them protruding as much as 3 or 4 feet. 

We think this in a brief manner states the plaintiff’s case, and it was 
the contention of the defendant in the court below that plaintiff had failed 
to offer sufficient proof to meet the burden resting upon him, to the effect 
that the damage had been the result of a collision with “any moving or 
stationary object,” and to this end asked the affirmative charge with hy- 
pothesis, which was refused. This action of the court presents the ques- 
tion of prime importance on this appeal. 

[1] We recognize, of course, that what is referred to as the scintilla 
doctrine prevails in this state, but this does not at all conflict with the 
equally well-known rule that a conclusion as to liability which rests upon 
speculation pure and simple is not the proper basis for a verdict. In Mil- 
ler-Brent Lbr. Co. v. Douglas et al., 167 Ala. 286, 52 South. 414, is the fol- 
lowing: es 

“Inference, in legal parlance, as respects evidence, is a very different 
matter from supposition. The former is a deduction from proven facts 
(4 Words and Phrases, p. 3579) ; while the latter requires no such premise 
for its justification (8 Words and Phrases, p. 6807). And the courts and 
juries, in dealing with the inquiry whether a party has discharged his bur- 
den of proof, cannot pronounce upon mere supposition that the burden 
has been met.” 

And in Am, Cast Iron Pipe Co. v. Landrum, 183 Ala. 132, 62 South. 
757, this court quoted with approval from the case of Patton v. Tex. Pac. 
R. Co., 179 U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 361, to the effect that, 
where the testimony leaves the matter uncertain and shows that any one 
of half a dozen things may have brought about the injury, fot some of 
which the employer is responsible, and for some of which he is not, it is not 
for the jury to guess between these half a dozen causes and find that the 
negligence of the employer was the real cause, when there is no satisfactory 
foundation in the testimony for that conclusion. In St. L. & S. F. R. Co. 
v. Dorman, 205 Ala. 609, 89 South. 70, discussing this question, the court 
said: 

“Other plausible theories may be readily suggested. Whatever con- 
clusion may be reached, it will rest upon speculation pure and simple—a 
choice merely of conjectures. This court has often declared that such a 
conclusion is not a proper basis for a verdict.” 

In the instant case the proof discloses without conflict that the car 
rolled down this embankment, 50 or 60 feet in height, from which rocks 
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and large lumps of ore protruded, and the damages sustained may readily 
and most naturely be attributed to this fall. 

[2-4] The burden rested upon the plaintiff to show, in the language 
of the policy as alleged in the complaint, that the damages sustained was 
the result of a collision with some object either moving or stationary. 
There was no evidence offered of the existence of any object with which 
the car did or could have collided. The car was stopped upon an incline— 
a sufficient incline to cause the plaintiff to place rocks behind the rear 
wheels. If the brakes failed to hold, and the car of its own momentum, 
without the application of exterior force, and simply in obedience to the 
law of gravity, rolled down the embankment to the bottom of this cut, we 
are clear to the view that the damages thus sustained would not be the re- 
sult of a collision with “any moving or stationary object.” 

Numerous definitions of the, word ‘‘collision,’ as used in contracts of 
this character, may be found noted in the opinion of the Supreme Court of 
Michigan in the case of Universal Service Co. v. Am. Ins. Co., 213 Mich. 
523, 181 N. W. 1007, 14 A. L. R. 183, as well, also, in Bell v. Am. Ins. Co., 
173 Wis. 533, 181 N. W. 733, 14 A. L. R. 179. 

In answer to the insistence that a car wl:ich is merely upset and falls 
down an embankment is damaged as the result of a collision because it 
comes in contact with the earth, the Wisconsin court said: 

“One instinctively withholds assent to the result. The reason is that 
it makes a novel and unusual use and application of the word ‘collision.’ 
We do not speak of falling bodies as colliding with the earth. In com- 
mon parlance the apple falls to the ground; it does not collide with the 
earth. So with all failing bodies. We speak of the descent as a fall, not a 
collision. * * * The incident causing the damage to the automobile here 
in question is spoken of in common parlance as an upset or tipover. * * * 
We cannot presume that the parties to the contract intended that an up- 
set should be construed as a collision in the absence of a closer association 
of the two incidents in popular understanding.” 

In support of this conclusion we cite the following authorities: Har- 
denbergh v. Employers’ Liab. Ass’r, 80 Misc. Rep. 522, 141 N. Y. Supp. 502; 
Moblad v. West Indemnity Co. (Cal. App.) 200 Pac. 750; O’Leary v. St. 
Paul Fire, etc., Ins. Co. (Tex. Civ. App.) 196 S. W. 575; Stuht v. U. S. 
Fid. & Guar. Co., 89 Wash. 93, 154 Pac. 137. 

Such a state of facts as were involved in Universal Service Co. v. 
Am. Ins. Co., supra, and in Harris v. Am. Cas. Co., 83 N. J. Law, 641, 85 
Atl. 194, 44 L. R. A. (N. S.) 70, Ann. Cas. 1914B, 846, are not here pre- 
sented, and like questions as there considered will be only treated here as 
they arise. 

In Interstate Cas. Co. v. Stewart (Ala. Sup.) 94 South. 345, the driver 
of the automobile lost control of his car, which started down the hill and 
ran into an embankment on the side of the road. The embankment was 
held to be a stationary object within the meaning of the insurance clause 
similar to that here involved. We think this ruling fully sustained by sound 
reasoning as well as by the authorities, but the holding in that case is with- 
out application here. This court in the Stewart Case, supra, cited with 
apparent approval Bell v. Am. Ins. Co., from which the above quotation is 
taken, as well as some of the other authorities herein cited. 

[5] Indeed, as we read the brief of counsel for appellee, it is not seri- 
ously contended otherwise, but the insistence is made in a rather general 
way that there is evidence from which the jury could reasonably infer the 
application of exterior force as the proximate cause of the car rolling 
down the embankment; but what this evidence is counsel for appellee does 
not discuss, and we have been unable to find it. The car was left standing, 
as previously stated, on the right-hand side of the road, which was a nar- 
row road, as testified by the plaintiff, and some of the lights were burning. 
If the car came in contact or collided with any object, whether moving or 
stationary, there is nothing in the proof to so indicate. The principle of 
res ipsa loquitur can add nothing to the plaintiff's cause. All the damage 
sustained to the car may be readily explained by its fall down this rugged 
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embankment, a distance of 50 or 60 feet, and certainly its fall may as well 
be explained by the failure of the brakes to hold as by contact with some 
exterior force. There is no evidence that cither a car or person passed 
plaintiff's automobile during his absence, as heretofore shown. 

If we are to speculate, other causes may be conjectured, but, as dis- 
closed by our decisions, verdicts may not be rested upon pure supposition 
or speculation, and the jury will not be permitted to merely guess as be- 
tween a number of ‘causes, where there is no satisfactory foundation in the 
testimony for the conclusion which they have reached. 

In this view of the evidence, we are persuaded that the verdict rested 
merely upon speculation, and that the affirmative charge should. have been 
given, as requested by the defendant. 

The judgment will be reversed, and the cause remanded. 

Reversed and remanded. 

Anderson, C. J., and Sayre and Miller, JJ., concur. 

~~. ><. 


SHEA et aL. v. UNITED STATES FIDELITY CO. 
(Supreme Court of Errors of Connecticut. March 1, 1923.) 
120 Atlantic Reporter, 286. 


1. INSURANCE — LIABILITY POLICY HELD ONE OF INDEM- 
NITY AGAINST LOSS AND NOT AGAINST LIABILITY; IN- 
JURED PERSON COULD NOT RECOVER AGAINST INSURER. 


Where an insurance policy, covering liability incurred by insured for 
damages as the result of an accident by reason of ownership and main- 
tenance of an automobile, provided that no action should be brought against 
insurer, unless for a loss after final judgment had been rendered in a suit 
against insured for a loss that insured had actually sustained by insured’s 
payment in money, insurer also having the authority to defend any suit 
brought against insured, and it appeared that the insurer defended a suit 
against insured, who became a bankrupt, plaintiff in the suit could not re- 
cover from insurer under the policy, in the absence of a judgment against 
insured, the policy being one of iridemnity against loss and not against lia- 
bility, and payment of the judgment by insured, being a condition precedent 
to the recovery of any sum under the policy. 

(For other cases, see Insurance, Dec. Dig. §§ 514, 59114.) 

3. INSURANCE — BANKRUPTCY OF INSURED HELD NOT TO 
CREATE RIGHT AGAINST INSURER OF INDEMNITY POL- 
ICY BY PERSON INJURED. 

Where insured, under a policy indemnifying against loss by operation 
of an automobile, becomes a bankrupt pending litigation on account of an 
accident, the adjudication of bankruptcy does not create rights in the in- 
jured person against the insurer. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Jud Appeal from Superior Court, Litchfield County; George E. Hinman, 

udge. 

Action by Jeremiah T. Shea and others against the United States 
Fidelity Company, to recover the amount claimed to be due upon a policy 
of insurance issued by the defendant to the plaintiff Bogolwitz, brought to 
the superior court in Litchfield county, where a demurrer to the defendant's 
special defense was sustained, Hinman, J.; and the defendant refusing to 
plead over, judgment was rendered for the plaintiffs to recover $3,078.61, 
and appeal by the defendant. Error and judgment set aside. 

A. Storrs Campbell, of Hartford, for ay pellant. 

Thomas J. Wall, of Torrington, for appellees. 


Curtis, J. The complaint alleges, in substance, that on July 24, 1917, 
the plaintiff Shea was struck and injured by an automobile owned and ope- 
rated by the plaintiff Bogolwitz; that in November, 1917, Shea brought an 
action against Bogolwitz for negligently causing the injury; that in June, 
1919, he recovered a judgment therein for $2,500; that at the time of said 
injury Bogolwitz carried a policy of insurance with the defendant com- 
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pany, whereby the defendant agreed to indemnify Bogolowitz against lia- 
bility imposed by law upon him for damages to any person, for injuries 
suffered as a result of an accident by reason of his ownership and main- 
tenance of such automobile; that immediately after the injury the defend- 
ant took entire charge of the investigations and negotiations in behalf of 
Bogolwitz in the claim for damages made by Shea against him, and when 
suit was begun solely conducted the defense at its own cost to the time 
judgment was entered; that during the time the action was pending Bogol- 
witz was adjudicated a bankrupt by the United States District Court for 
the District of Connecticut and surrendered all his property to that court. 

The defendant in its answer denied thai, in the policy of insurance, 
which it had issued to Bogolwitz, it had agreed to indemnify him against 
liability imposed by law for damages arising from the ownership and 
maintenance of the automobile in question; and in a special defense denied 
liability under the policy because of its terms, which it set forth in full 
and alleged as follows: 

“Condition G of said policy provides that ‘No action shall be brought 
against the company under or by feason of this policy, unless it shall be 
brought by the assured for a loss defined herein after final judgment has 
been rendered in a suit described herein anc within two years from the 
date of such judgment, to wit, for a loss that the assured has actually sus- 
tained by assured’s payment in money.’ The plaintiff has not sustained or 
paid the judgment referred to in his complaint, all of which is made, by 
co::dition G, a condition precedent to any obligation on the part of the de- 
fendant to pay to the plaintiff Bogolwitz the amount of the judgment pro- 
cured as alleged. As to the plaintiff, Jeremiah T. Shea, the defendant says 
that he was not a party to the policy hereinafter set forth, and it has made 
no agreement to pay the amount of the judgment obtained by him against 
Harry Bogolwitz.” 

The plaintiffs demurred to the special defense, on the ground, in sub- 
stance, that the plaintiffs by the allegations of the complaint, not incon- 
sistent with the terms and conditions of the policy set forth, have a legal 
or equitable right to recover the amount of Shea’s judgment from the de- 
fendant because (a) the defendant took sole charge of the defense of 
Shea’s action against Bogolwitz; (b) under such facts the policy indem- 
nified Bogolwitz against liability for the injury to Shea; (c) Bogolwitz 
was duly adjudicated a bankrupt during the pendency of the Shea suit 
against him. 

Under the terms of the policy the defendant agreed: 

(1) To indemnify the assured against loss from the liability imposed 
by law upon the assured for damages, on account of bodily injuries or 
death suffered by any person as a result of an accident occurring while the 
policy is in force by reason of the ownership, maintenance, or use of the 
automobile described therein. 

(2) To defend in the name and on the behalf of the assured any suit 
brought against the assured to enforce a claim, whether groundless or not, 
for damages on account of bodily injuries or death suffered, or alleged 
to have been suffered by the persons described in the preceding paragraph 
and under the circumstances therein described, and as the result of an ac- 
cident occurring while this policy is in force, subject to the following con- 
ditions among others: 

A. The company reserves the right to settle any claim or suit. When- 
ever requested by the company, the assured shall aid in securing informa- 
tion, evidence, and the attendance of witnesses; in effecting settlement; 
and in prosecuting appeals. The assured shall at all times render to the 
company all co-operation and assistance within his power. 

C. The assured shall not voluntarily assume any liability; nor inter- 
fere in any negotiations or legal proceedings conducted by the company on 
account of any claim; nor excep‘ at his own cost settle any claim; nor, 
without the written consent of the company previously given, incur any 
expense. 
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E. Except that he may provide at the time of the accident, and at the 
cost of the company, such immediate surgical relief as is imperative. 

F. If the business of the assured is placed in the hands of a receiver, 
assignee, or trustee, whether by the voluntary act of the assured or other- 
wise, this policy shall immediately terminate; but such termination shall 
not affect the liability of the company as to any accidents theretofore oc- 
curring. 

G. No action shall be brought against the company under or by rea- 
son of this policy, unless it shal] be brought by the assured for a loss, de- 
fined hereunder, after final judgment has been rendered in a suit described 
hereunder and within two years from date of such judgment to wit: For 
a loss that the assured has actually sustained by the assured’s payment in 
money (a) of a final judgment rendered after a trial in a suit against the 
assured for damages; (b) of the expenses (excluding any payment in set- 
tlement of a suit or judgment) incurred by the assured in defense of a 
suit against the assured for damages. The company does not prejudice by 
this condition any defense against such action that it may be entitled to 
make under this policy. 

The defendant claims that the policy is by its terms and conditions one 
of indemnity against loss, and not against liability, and that the fulfillment 
of condition G by the payment by Bogolwitz of Shea’s judgment against 
him is a condition precedent to any sum becoming due the insured under the 
policy. 

The plaintiffs claim that, since the policy contains an agreement by the 
defendant to defend all suits for such injuries brought against the assured 
and by conditions A and C permits the defendant to take full and sole 
charge of the defenses of suit, therefore, when the defendant does in fact 
take full charge of the defense of the suit, its agreement to defend should 
be construed to mean an agreement to defend successfully, and when, as 
here, it fails to defend successfully, its agreement is breached and an obli- 
gation to pay the amount of the judgment arose; and that, in harmony 
with this construction, condition G should be construed to apply as a condi- 
tion precedent only to cases where the insurance company does not defend 
the suit against the assured. 


[1] The insuperable obstacle which stands in the way of upholding 
this construction is the terms of the policy to which we have referred. To 
defend any suit brought against the assured cannot be construed to mean 
to defend successfully such suit, unless there be written into this provi- 
sion of the policy the word successfully or its equivalent, and this would 
make a new contract for the parties, which is beyond our power. For the 
same reason we are without authority to construe condition G to apply 
merely as a condition precedent to cases where the insurer does not defend 
the suit against the assured. 

[2, 3] Construing this policy as its language compels, we hold that the 
agreement to defend does not mean to defend successfully; that the con- 
tract is one of indemnity against loss and not against liability; that the in- 
jured person has no legal or equitable ground of recovery, where there is 
nothing due the assured under the terms an conditions of the policy; 
that condition G requires payment of the. judgment against the insured 
before liabilitiy arises against the insurer and is a condition precedent to 
recovery; that, whcre garnishce process of attachment is available, that 
method and not a claim of a right in equity is the method by which the 
injured person should attempt to secure whatever sum may be due the as- 
sured under the policy; that an adjudication of bankruptcy against the 
insured during the pendency of such an action does not create rights in the 
injured person against the insurer. 

Policies of indemnity with substantially identical terms and conditions 
as this policy are in extensive use, and there have been numerous cases 
before the courts where all the questions involved in this appeal have been 
passed upon. The courts have held, with practical unanimity, that the 
construction claimed by the plaintiffs cannot be upheld. 

The following are typical cases sustaining the position taken by us in 
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this opinion: Connolly v. Bolster ,187 Mass. 266, 72 N. E. 981; O’Con- 
nell v. Railway Co., 187 Mass. 272, 72 N. E. 979; Frye v. Gas & Elec. Co., 
97 Me. 241, 54 Atl. 395, 59 L. R. A. 444, 94 Am. St. Rep. 500; Eberlein v. 
Fidelity Co., 164 Wis. 242, 159 N. W. 553; Stenbom v. Brown-C Co., 137 
Wis. 564, 119 N. W. 308, 20 L. R. A. (N. S.) 956; Herbo-Phosa Co. v 
Phil. Co., 34 R. I. 577, 84 Atl. 1093; Cushman v. Fue! Co., 122 Iowa, 657, 
98 N. W. 509; Ford v. A*tna Ins. Co, 70 Wash. 29, 126 Pac. 69; Luger v. 
Windell, 116 Wash. 375, 199 Pac. 761; Goodman v. Georgia Life I. Co. 
189 Ala. 130, 66 South. 649; Allen v. A2tna Life I. Co. 145 Fed. 881, 76 C. 
C. A. 265, 7 L. R. A. (N. S.) 958. As to bankruptcy, see 164 Wis. 244, 
jog N. W. 553. As to equity of the injured see, 122 Iowa, 657, 98 N. W. 

The courts of two states, New Hampshire and Minnesota, support the 
claims of the plaintiffs, Sanders vy. Ins. Co., 72 N. H. 485, 57 Atl. 655, 101 
Am. St. Rep. 688; Patterson v. Adan, 119 Minn. 308, 138 N. W. 281, 48 L. 
R. A. (N. S.) 184. These decisions have been uniformly denied support in 
other jurisdictions and their reasoning repeatedly controverted. See 187 
Mass. 266, 72, N. E. 981; 70 Wash. 36, 126 Pac. 69. 

The unfairness to the assured of contracts of insurance, with condi- 
tions such as appear in this policy before us, led the General Assembly in 
Public Acts 1919, ic. 331, to make the insurer liable to the insured whenever 
liability for a loss occurs without the payment of the final judgment against 
him by the insured before he can recover on his policy. It is therefore 
no longer desirable to discuss further the reasons why courts have so uni- 
formly upheld the rulings set forth above. 

The demurrer to the special defense should have been overruled. 

There is error, the judgment is set aside. and the cause remanded, to 
be proceeded with according to law. 

The other Judges concurred. 

—__ —- «> 
GLOBE & RUTGERS FIRE INS. CO. v. SMYLY. (No. 3370.) 
(Supreme Court of Georgia. May 15, 1923.) 


117 Southeastern Reporter, 819. 
(Syllabus by the Court.) 
1. INSURANCE — POLICY VOID WHEN WARRANTY THAT 

PROPERTY WAS UNINCUMBERED WAS UNTRUE. 

The case comes to this court on certiorari, assigning error on the judg- 
ment of the Court of Appeals. After careful consideration we have ar- 
rived at the conclusion that the verdict was supported by evidence, and that 
the trial judge did not err in overruling the motion for a new trial. It 
necessarily follows that the judgment of the Court of Appeals, which re- 
versed the judgment of the trial court in overruling a motion for new 
trial based on the general grounds, was erroneous. 

(For other cases, see Insurance, Dec. Dig. § 283[1].) 


Certiorari from Court of Appeals. 

Action by Jack Smyly, by his next friend, against the Globe & Rut- 
gers Fire Insurance Company. A judgment for defendant was reversed 
by the Court of Appeals (28 Ga. App. 776, 113 S. E. 220), and defendant 
brings certiorari. Reversed. 

Smyly sued on a policy of insurance in the city court of Macon. The 
case was submitted to the court without a jury. The finding was in favor 
of the insurance company. A motion for new trial was overruled, and 
Smyly sued out a bill of exceptions. The insurance company also ex- 
cepted, by cross-bill, to the judgment of the court rejecting as evidence the 
matter printed on the back of the policy. The Court of Appeals reversed 
the judgment of the trial court, complained of in the main bill of excep- 
tions, and affirmed the judgment complained of in the cross-bill. 28 Ga. 
App. 776, 113 S. E. 220. The following facts were agreed upon: 

“Jack Smyly, a minor 19 years of age, mortgaged his atitomobile to the 
Fourth National Bank of Macon, to secure the payment of six notes for 
the sum of $63 each, made by him to said bank. This mortgage was made 
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on the 16th day of January, 1920. On the 21st of April, 1920, Jack Smyly 
obtained an insurance policy to an amount of $900, from the defendant 
ccmpany, covering the said automobile which was mortgaged to the Fourth 
National Bank of Macon, for which he paid the insurance company a pre- 
mium of $49.50. On the 29th day of June, 1920, while said policy was in 
force, said automobile was destroyed by fire while being driven on one of 
the highways of Bibb county, Ga.; the loss by fire being total, and amount- 
ing to more or as much as the full amount of the insurance policy. The 
insured filed with the insurance company the necessary proofs. The insur- 
ance company refused payment of the loss. Jack Smyly did not, at any 
time prior to the fire, inform the insurance company that he was a minor. 
The mortgagee given by the said Smyly to the Fourth National Bank was 
paid in full, both principal and interest by Jack Smyly after said automo- 
bile had been destroyed by fire, and after he had notified the defendant 
insurance company of the loss. The insurance policy was delivered 
promptly to Jack Smyly, and was accepted by him and remained in his pos- 
session from the time it was issued until the date of the trial of this case. 
There was no written application made for said insurance, the only appli- 
cation being the verbal application by Jack Smyly to Hugh Cotton, the 
local agent of the insurance company.” 

On the trial the insurance company offered in evidence the policy of 
insurance, the parts of the face of which, necessary to be stated, are as 
follows: 

“In consideration of the warranties and the premium hereinafter men- 
tioned [the insurance company] does insure [the automobile]. * * * 
Warranties: The following are statements of fact known to and war- 
ranted by the assured to be true, and this policy is issued by the company 
relying upon the truth thereof: The automobile described is fully paid 
for by the assured, and is not mortgaged or otherwise incumbered, except 
as follows: No exceptions.” 

The agent of the insurance company, Cotton, who negotiated the in- 
surance, testified: 

“I wish to state that I particularly asked this question of Mr. Smyly, 
and he told me there was no mortgage on the car at all.” 

The plaintiff testified: 

“T wish to state that Mr. Cotton is very much mistaken. * * * I 
telephoned Mr. Cotton, telling him the value of the car, the description, 
and motor number. I also told him from whom the car was bought. 
* * * No mortgage or debt was mentioned, and I did not think it was 
necessary for me to bring up same.” 

Of the printed matter appearing on the back of the policy, excluded 
by the court, the portions necessary to be stated are as follows: 

“It is a condition of this policy that it shall be null and void: * * * 
(c) If the interest of the assured in the property be other than uncondi- 
tional and sole ownership, or if the subject of this insurance be or become 
incumbered by any lien or mortgage, except as stated in warranty No. 3, 
or otherwise indorsed hereon.” 

R. G. Plunkett, of Macon, and Spalding, MacDougald & Sibley, of At- 
lanta, for plaintiff in error. 


Walter De Fore and James C. Estes, both of Macon, for defendant in 
error. 


Gitpert, J. [1,2] The dissenting opinion of Judge Bloodworth in the 
case, as decided by the Court of Appeals, 28 Ga. App. 776, 113 S. E. 220, 
in our opinion, is the correct view of the case, and states the evidence in 
the case and the law applicable thereto so clearly and convincingly that it 
is quoted with approval, without further comment, as follows: 

_ “In Anderson v. Anderson, 27 Ga. App. 513, 515 (6), 108 S. E. 907, 

it was held: ‘Unless such a decision is wholly without evidence to support 

it, or the result of an erroneous view of the law, this court is powerless to 

interfere. Civil Code 1910, §§ 5368, 6502, 6103; High Co. v. Adams Co., 5 

Ga. App. 863, 63 S. E. 1125; Hixon v. Caloway, 5 Ga. App. 416 (2), 63 

S. E. 518.’ In the opinion of the writer, the judgment in this case was not 
103——-Vol. LXI. 
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the result of an erroneous view of the law, there is some evidence to sup- 
port it, and the motion for a new trial was properly overruled. In the 
face of the policy sued on, and under the word ‘warranties,’ it is stipulated 
that ‘the following are statements of fact known to and warranted by the 
assured to be true, and this policy is issued by the company relying upon 
the truth thereof’: Then follow warranties 1 and 2, which are not material 
to the issues under consideration. In warranty No. 3 it is stated that ‘the 
automobile described is fully paid for by the assured, and is not mortgaged 
or otherwise incumbered, except as follows: No exceptions.’ The record 
shows that the statement in the policy that the automobile is unincum- 
bered is not true. In the agreed statement of facts which was submitted 
to the judge, who, without the intervention cf a jury, tried the case, it is 
shown that prior to the time the policy was written the insured had given 
a mortgage to the bank, ‘to secure the payment of six notes for the sum 
of $63 each made by him to the bank.’ The writer thinks that the ‘war- 
ranty’ that there was no mortgage on the automobile at the time the policy 
was written was a material one. The policy states that the insurance was 
issued ‘relying upon the truth’ of the warranties and ‘in consideration of 
the warranties and the premium hereinafter mentioned.’ Section 2480 of 
the Civil Code of 1910 is in part as follows: ‘Any verbal or written repre- 
sentations of fact by the assured to induce acceptance of the risk, if ma- 
terial, must be true, or the policy is void.’ The contract of insurance must 
be considered in connection with this section of the Code, which becomes 
a part of the contract. Under the express words of the policy the com- 
pany acted upon these ‘warranties,’ and, this warranty being both untrue 
and material, the policy is void. See Civil Code 1910, §§ 2479, 2481, 2483; 
Supreme Conclave Knights of Damon v. Wood, 120 Ga. 328, 47 S. E. 940; 
Northwestern Life Ins. Co. v. Montgomery, 116 Ga. 799 (2), 43 S. E. 799; 
Johnson v. Pacific Fire Ins. Co., 19 Ga. App. 675, 91 S. E. 1067.” 

Accordingly the Court of Appeals should have affirmed the judgment 
excepted to in the main bill of exceptions and dismissed the cross-bill of 
exceptions. 

Judgment reversed. 

All the Justices concur. 

a 
CONYERS v. YORKSHIRE INS. CO, Limitep. (No. 14033.) 


(Court of Appeals of Georgia, Division No. 1. March 6, 1923. Rehearing 
Denied April 11, 1923.) 
117 Southeastern Reporter, 102. 
(Syllabus by the Court.) 
INSURANCE—PAROL EVIDENCE OF NOTICF TO INSURER OF 

RETENTION OF TITLE HELD INADMISSIBLE; ALLEGA- 

TION OF NOTICE TO PERSON ASSOCIATED WITH IN- 

SURER’S AGENT HELD NOT TO SHOW NOTICE TO IN- 

SURER; INSURED NOT UNCONDITIONAL OWNER WHERE 

THIRD PERSON HAD RETAINED TITLE. 

The petition in this case—a suit upon an insurance policy—alleges that 
Glen B. Ryman Company was the duly authorized agent of the insurance 
company; that the company issued a policy indemnifying the plaintiff 
against fire and theft upon one Ford touring car; that subsequently the car 
was stolen, and that report of the theft was made to the company and to 
to its agent, Glen B. Ryman Company; that payment for the loss of the car 
was refused, for the reason that the plaintiff did not have title to it, the 
title being in Beaudry Motor Company, which held a “retention title pa- 
per to the automobile,” and the policy was payable to the plaintiff, and 
without any clause making loss payable to the Beaudry Motor Company, in 
which the title to the automobile was vested at the time of the execution 
of the policy; that the plaintiff, at the time of the application for the insur- 
ance, advised one J. D. Woodall, who was associated with Glen B. Ryman 
Company, agent of the defendant, that he was indebted to the Beaudry 
Motor Company for the balance of the purchase price of the automobile 








Auto] U.S. Lloyds, Inc., v. Savannah Marmony Agcy. 1635 


insured, and that Beaudry Motor Company held “retention title notes” cov- 
ering said amount. The policy provides that “the facts with respect to the 
purchase of the car as set forth and contained in the policy are statements 
of facts known to and warranted by the assured to be true, and this policy 
is issued by the company relying upon the truth thereof,” and that “this 
entire policy shall be void unless otherwise provided by an agreement in 
writing added hereto, if the interests of the assured in the subject of this 
insurance be other than unconditional and sole ownership.” The policy 
contains the further stipulation and warranty that “this automobile de- 
scribed is fully paid for by the assured, and is not mortgaged or otherwise 
incumbered except as follows.” No exception to this warranty was stated. 
There is a further condition of the policy that “this policy is made and ac- 
cepted subject to the provisions, exclusions, conditions, and warranties set 
forth herein or indorsed hereon, and upon acceptance of this policy the as- 
sured agrees that its terms embody all agreements then existing between 
himself and the company or any of its agents relating to the insurance-de- 
scribed herein, and no officer, agent, or other representative of this com- 
company shall have power to waive any of the terms of this policy unless 
such waiver be written upon or attached hereto, nor shall any privilege or 
permission affecting the insurance under this policy exist cr be claimed by 
the assured unless so written or attached.” The petition was dismissed on 
oral motion, upon the ground that, under the provisions of the policy as 
pleaded by the plaintiff, no cause of action was set forth. Held,.the court 
did not err in dismissing the petition. To have permitted the plaintiff to 
prove that he told the named person in the petition, who was alleged to have 
been associated in some way with the local agent of the insurance company, 
of the existence of the “retention title notes” pleaded in this case, would 
be to change and alter by parol evidence the unambiguous terms of the 
written contract of insurance. In addition to what is here said, the allega- 
tion that one Woodall, who was associated with the local agents of the de- 
fendant company, had notice of the retention of title was not notice to the 
insurance company of the retention of title held by the original seller of 
the automobile. The plaintiff was not, as was contracted in the policy, the 
unconditional owner of the property insured. 
(For other cases, see Insurance, Dec. Dig. §§ 282[13], 639.) 


Error from City Court of Atlanta; H. M. Reid, Judge. 

Action by W. N. Conyers against the Yorkshire Insurance Company, 
Limited. Judgment for defendant, and plaintiff brings error. Affirmed. 

Billie B. Bush, of Atlanta, for plaintiff in error. 

Spalding, MacDougald & Sibley, of Atlanta, for defendant in error. 

Luke, J. Judgment affirmed. 

Broyles, C. J., and Bloodworth, J., concur. 

——___ ~~ >< 


UNITED STATES LLOYDS, INC., v. SAVANNAH MARMON 
AGENCY. (No. 13546.) 


(Court of Appeals of Georgia, Division No. 1. Feb. 21, 1923.) .. , 
116 Southeastern Reporter, 326. 
(Syllabus by the Court.) 


INSURANCE—PETITION ON FIRE POLICY HELD SUBJECT TO 
SPECIAL DEMURRER FOR LACK OF NECESSARY ALLEGA- 
TIONS AS TO PROOFS OF LOSS. 


The insurance policy sued upon, as set out in an exhibit attached to the 
petition, contains the following provisions: “In the event of loss or dam- 
age, the assured shall forthwith give notice thereof in writing to this com- 
pany or the authorized agent, who issued this policy, and shall protect the 
property from further loss or damage, and within 60 days thereafter, un- 
less such time is extended in writing by this company, shall render a time 
and cause of the loss or damage, the interest of the assured, and of all 
others in the property. * * * It is a condition of this policy that fail- 
ure on the part of the assured to render such sworn statement of loss to 





1636 Insurance Law Journal, Vol. 61. [1923 


this company within 60 days of the date of loss (unless such time is ex- 
tended in writing by the company) shall rencer such claim null and void.” 
The petition as finally amended alleged: “On October 1, 1920, said auto- 
mobile was destroyed by fire in Chatham county, Ga., without fault, knowl- 
edge or consent of petitioner or of any usee or beneficiary under the said 
policy. At the time of said loss the policy was in force and a valid sub- 
sisting contract of fire insurance. When said loss occurred, petitioner forth- 
with (that is to say, immediately), upon learning of said fire, gave notice 
thereof to its agent of said loss. Within 60 days petitioner gave a state- 
ment of loss and proof thereof to the defendant, and has otherwise com- 
plied with and performed the conditions of said policy. The plaintiff sub- 
mitted an affidavit of loss on November 10, 1920, to E. L. Goodman as 
agent of the defendant, and also to Appleton & Cox, agents and attorneys 
for the defendant at 3 South William street, New York City. * * * 
Subsequently, on December 4, 1920, an affidavit of loss was sent to United 
States Lloyds, Inc. 3 South William street, New York City. * * * 
After said proof was submitted.same having been accepted and retained by 
the company, the defendant company placed the claim in the hands of its 
adjuster, C. I. Mell, of Augusta, Georgia, who investigated the claim for 
and in behalf of the defendant.” To this allegation as to the furnishing 
of proofs of loss the defendant interposed special demurrers, to the effect 
that neither of the alleged affidavits of loss was attached as an exhibit to 
the petition; nor was the substance of the affidavits, or either of them, set 
forth; nor was it shown that the affidavits, or either of them, were made 
by the assured or by whom; nor was it alleged that the affidavits, or either 
of them, set forth the time and cause of the loss or damage, or the interest 
of the assured and all others in the property; nor was it alleged that the 
affidavits, or either of them, complied with the conditions of the policy 
sued upon. The majority of the court are of the opinion that the special 
demurrers referred to above should have been sustained, and that the lower 
court committed reversible error in overrulirg them. The writer thinks 
otherwise. 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 

Luke, J., dissenting. 

Error from Superior Court, Chatham County; P. W. Meldrim, Judge. 

Action by the Savannah Marmon Agency against the United States 
Lloyds, Incorporated. Judgment for plaintiff on demurrer, and defendant 
brings error. Reversed. 

Travis & Travis, of Savannah, for plaintiff in error. 

Simon N. Gazan and Bouhan & Herzog, all of Savannah, for defendant 
in error. 

LuKE, J. Judgment reversed. 

Broyles, C. J., and Bloodworth, J., concur. 

Luke, J., dissents. 

a 
METCALF v. NATIONAL UNION FIRE INS. CO. (No. 13414.) 
(Court of Appeals of Georgia, Division No. 2. Feb. 15, 1923.) 
116 Southeastern Reporter, 324. 
(Syllabus by the Court.) 

1. INSURANCE — PROVISIONS AVOIDING CLAIM FOR LOSS, 
UNLESS PROOFS FURNISHED WITHIN 60 DAYS, ARE 
VALID; FAILURE TO FURNISH PROOFS OF LOSS WITHIN 
TIME PRESCRIBED DEFEATS RECOVERY, UNLESS PROVI- 
SIONS ARE WAIVED. 

“A stipulation in a policy of *fire insurance that, in the event of loss, 
the assured shall furnish, within 60 days thereafter, proofs of loss to the 
company (unless such time is extended in writing by the company), and a 
further stipulation that it is a condition of the policy that a failure to so 
submit the proofs of loss shall render the claim null and void, and the fur- 
ther stipulation that the policy is accepted subject to all the provisions 
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therein, are valid and binding provisions, and a failure to submit the proofs 

of loss within the time specified in the policy will prevent a recovery by 

the assured, unless such provisions of the policy are waived by the com- 
pany, or by some agent thereof who has authority to make such waiver for 

the company.” Folds y. Fireman’s Fund Ins. Co., 28 Ga. App. 323 (1), 110 

S,. E925. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

2. INSURANCE—TIME FOR FURNISHING PROOFS RUNS FROM 
TIME OF DESTRUCTION OR THEFT, AND NOT FROM TIME 
OF ACQUIRING KNOWLEDGE THEREOF; “DATE OF LOSS.” 
The stipulation requiring the submission of proofs of loss “within 60 

days of the date of loss” requires that the proof shall be submitted within 

60 days from the destruction of the property by fire, or, if the loss is by 

theft, then from the time of such theft, and not within such time from the 

acquirement of knowledge by the assured of the destruction or theft by the 

assured. See, in this connection, Rottier vy. German Ins. Co., 84 Minn. 116, 

86 N. W. &88. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 
(For other definitions, see Words and Phrases, First and Second Series, 

Date.) 


3. INSURANCE — NONSUIT PROPER, WHEN EVIDENCE DOES 
NOT SHOW PROOFS OF LOSS FURNISHED WITHIN TIME 
STIPULATED; IT COULD NOT BE FOUND WITHOUT EVI- 
DENCE THAT LOSS WAS WITHIN 60 DAYS BEFORE 
PROOFS WERE FURNISHED. 

Where, in a suit by the assured against the insurer upon a policy pur- 
porting to protect the assured against the loss of an automobile, whether by 
theft or by fire, the assured based his action upon the ground that he had 
been injured and damaged ‘by the theft and destruction of said automo- 
bile by fire,” and where it appeared both in the petition and by the plaintiff's 
evidence that the automobile was stolen on March 2, 1921, and was some 
days thereafter discovered in another vicinity in this state (the distance not 
shown), “where the same had been totally destroyed by fire,” and where 
the proof of loss to the company as required of the assured was not sub- 
mitted until May 2, 1921, a period of more than 60 days from the date of 
the theft, the evidence being silent as to whether the burning of the auto- 
mobile was upon the day of the theft or thereafter, and where the petition 
alleged a compliance with the terms of the policy rather than a reason for 
noncompliance, there was no error in granting a nonsuit upon the ground 
that the evidence did not show or tend to show a compliance with the pol- 
icy, as alleged, as to submitting the proof of loss within 60 days from the 
date of the loss, regardless of whether the less as sued for was occasioned 
either by theft or by fire. McLeod v. Travelers’ Insurance Co., 8 Ga. App. 
765 (1), 70 S. E. 157; Fidelity & Casualty Co. v. Gate City National Bank, 
97 Ga. 634 (4), 25 S. E. 392,-33 L. R. A. 821, 54 Am. St. Rep. 440. With- 
out some evidence upon that question it could not be determined that the 
destruction of the automobile by fire did not occur upon the same date as 
the theft, and therefore more than 60 days prior to the submission of the 
proofs of loss, and it follows that whether the loss which was sued for 
was a loss by fire or a loss by theft, the allegations of a compliance with 
the conditions of the policy were unsupported by the evidence. 

(For other cases, see Insurance, Dec. Dig. §§ 665[7], 668[14].) 

Error from Superior Court, Muscogee County; Geo. P. Munro, Judge. 

Action by D. L. Metcalf against the National Union Fire Insurance 
Company. Judgment for defendant, and plaintiff brings error. Affirmed. 

Gilbert W. Fincher, of Columbus, for plaintiff in error. 

Smith, Hammond & Smith, of Atlanta, and Battle & Arnold, of Col- 
umbus, for defendant in error. 

BELL, J. Judgment affirmed. 

Jenkins, P. J., and Stephens, J., concur. 
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McDONALD v. NORTH RIVER INS. CO. (No. 3716.) 
(Supreme Court of Idaho. Feb. 19, 1923.) 
213 Pacific Reporter, 349. 

2. INSURANCE—POLICY AGAINST FIRE AND THEFT CANNOT 
BE CANCELED BY INSURER, IN ABSENCE OF AGREEMENT 
TO CONTRARY, EXCEPT AS PROVIDED BY ITS TERMS. 
An insurer of personal property against fire and theft, in the absence 

of agreement with insured to the contrary, cannot carcel the insurance 

policy, except as provided by its terms, and where the policy provides for 

10 days’ notice of cancellation to the insured, such notice must be given. 
(For other cases, see Insurance, Dec. Dig. § 229[1].) 

4. INSURANCE — POLICY IN POSSESSION OF VENDOR, AND 
PAYABLE TO HIM AND VENDEE AS INTERESTS APPEAR, 
CANNOT BE SURRENDERED FOR CANCELLATION BY VEN- 
DOR WITHOUT CONSENT OF INSURED. 

A. policy of insurance, made payable to vendor and vendee, as their in- 
terests may appear, cannot be surrendered by the vendor for cancellation 
— the consent of the insured, though vendor has possession of the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 238[1].) 

5. INSURANCE—AGENT CANNOT BIND INSURED BY ACCEPT- 
ANCE OF NOTICE OF OR BY CONSENT TO CANCELLATION 
OF POLICY. 

An agent, authorized specially to procure insurance, has no authority 
to accept notice of or consent to its cancellation, so as to bind the insured 
by such action. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 

Appeal from District Court, Ada County; Chas. P. McCarthy, Judge. 

Action by James McDonald against the North River Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Affirmed. 

C. C. Cavanah, of Boise, for appellant. 

Proctor F: Perkins, of Hailey, and Clinton H. Hartson, of Boise, for 
respondent. 

Bunce, C. J. This action was brought by respondent to recover upon 
a policy of insurance. The complaint alleges the purchase of an automobile 
from Folts Motor Car Company by respondent, as part payment for which 
he executed a title retaining note for $1,500, which contained the following 
provisions : 

“I agree to fully insure said motor car against fire and theft for the 
benefit of said company, paying the expense thereof, and making policy 
payable to said company as their interest may appear. In case the said 
insurance is not procured as above provided then the said company may at 
its option, obtain such insurance, and any outlay therefor shall become a 
debt payable to this contract on demand.” 

The record shows that the Folts Motor Car Company applied for and 
obtained from appellant insurance upon the automobile in question, in the 
sum of $2,000. The policy was made to respondent, and contained the fol- 
lowing rider: 

“It is understood and agreed that the automobile described in this pol- 
* icy has been purchased under contract by Jas. McDonald from Folts Motor 
Car Company. Therefore, loss, if any, under this policy, shall be payable 
to the vendor and vendee, as their respective interests may appear. All 
other terms and conditions of the within policy remaining unchanged.” 

The policy also contained the following stipulation: 

“This policy shall be canceled at any time at the request of the in- 
sured; or by the company by giving ten days’ notice of such cancellation.” 

The policy was dated November 29, 1916, and by its terms expired on 
November 29, 1917. The car was totally destroyed by fire on May 4, 1917. 
Appellant, without questioning the amount of the loss, denied .all liability 
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on the policy. At the time of the loss no part of the premium had been 
actually paid, but it was in evidence that the Folts Motor Car Company, 
by continued business, had been the recipient of credit from appellant, and 
it further appears that the former company had sufficient funds belonging 
to respondent with which to pay the premium. The note of respondents 
was assigned to the First National Bank of Idaho by the Folts Motor Car 
Company, and the policy in question attached to and deposited therewith. 
Appellant notified Folts Motor Car Company and respondent that the pre- 
mium was due upon the policy, and requested payment of the same. The 
latter company, without the knowledge of respondent, informed appellant 
that respondent woud insure the car in a company of his own, and asked 
that the policy be canceled flat; that is, without expense to it. After the 
lapse of three months the policy was obtained from the bank by Folts Mo- 
tor Car Company, and surrendered to appellant for cancellation. No no- 
tice of the surrender or cancellation of the policy was given to respondent, 
and he had no knowledge that the policy had been canceled until after the 
automobile had been destroyed., From a judgment rendered in favor of 
respondent for the amount of the policy, with interest, this appeal is pro- 
secuted. 

Appellant makes the following assignments of error: 

“The Court erred: 

“First. In denying defendant's motion for judgment of nonsuit and 
dismissed at the close of plaintiff's case and at the close of all the evidence, 
and in denying defendant's motion for peremptory instructions. 

“Second. In giving the instructions to the jury as given by it. 

“Third. In refusing to give defendant’s requested instruction No. 3. 
In refusing to give defendant's requested instruction No. 5. 

“Fourth. In refusing to give defendant's requested instruction No. 4. 

“Fifth. Insufficiency of the evidence to support the verdict of the jury.” 


[1] There is no merit in appellant's first assignment of error. 

The second assignment of error is too general, and constitutes no as- 
signment of error. The instructions complained of as erroneous are not set 
out at length in the brief, neither does appellant point out particularly in 
what respect the instructions given were not applicable to any issue on the 
trial or the particulars wherein the instructions were erroneous, which be- 
ing true, the assignment is insufficient and is not reviewable on appeal. 
Bowers v. Union Pac. R. Co., 4 Utah, 215, 7 Pac. 251; Gregg v. Berkshire, 
62 Pac. 550; Johnson v. Fanno, 23 Or. 514, 32 Pac. 396; Shoemaker v. 
Bryant Lumber & Shingle Mill Co., 27 Wash. 637, 68 Pac. 380. 


[2] The fifth assignment of error cannot be considered by this court 
for the reason that under the statutes of this state the sufficiency of the evi- 
dence to sustain the verdict may be inquired into, “provided a specification 
of the particulars in which the evidence is insufficient to sustain the verdict 
is made in appellant’s brief filed with the Supreme Court.” State v. Ma- 
guire, 31 Idaho, 24 169 Pac. 175; Hurt v. Monumental Mercury Min. Co., 
35 Idaho, 295, 206 Pac. 184; Citizens’ Right of Way Co., Ltd., v. Ayers, 32 
Idaho, 206, 179 Pac. 954; Weber v. Pend D’Oreille Mining & Reduction Co., 


35 Idaho, 1, 203 Pac. 891. 

[3-5] It is next contended that the court erred in refusing to give cer- 
tain instructions requested by appellant, to the effect that if the Folts Motor 
Car Company had general authority to obtain the insurance, and that it 
afterwards surrendered the policy before the destruction of the automobile, 
then appellant was not liable. The authority upon which appellant seeks to 
sustain this contention is that the Folts Motor Car Company had general au- 
thority to obtain insurance. The only authority given to obtain this insur- 
ance is contained in the note wherein it is provided that, in the event re- 
spondent did not insure the automobile against fire and theft for the benefit 
of the Folts Motor Car Company and pay the expense thereof, the latter 


* Reported in full in the Pacific Reporter; reported as a memorandum 
decision without opinion in 10 Kan. App. 579. 
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company was authorized to procure such insurance at its option, and any 
outlay therefor became a debt due from respondent and payable on demand. 
The rider attached to the policy, which became a part of the contract, pro- 
vided that the policy covered the car purchased under the contract by re- 
spondent from the Folts Motor Car Company, and that in the event of any 
loss the policy was payable to the vendor and vendee as their respective in- 
terests might appear. The authority to obtain the policy was special and not 
general. The insurance obtained was for the benefit of both vendor and 
vendee. The Folts Motor Car Company were not general brokers engaged 
in the business of procuring insurance, which being true, the authorities cited 
by appellant are not in point, and notice to it of the cancellation of the pol- 
icy would not be notice to respondent. Even conceding that the Folts Motor 
Car Company was the agent of respondent for tee purpose of procuring this 
particular insurance, notice of cancellation to such agent would not be bind- 
ing upon respondent (in the Matter of Moore, 6 Daly (N. Y.) 541; Cronen- 
wett v. lowa Underwriters, 44 Cal. App. 571, 186 Pac. 824; Grace v. Ameri- 
can Central Ins. Co., 109 U. S. 278, 3 Sup. Ct. 207, 27 L. Ed. 932; Condon vy. 
Exton-Hall Brokerage & Vessel Agency, 80 Misc. Rep. 369, 142 N. Y. Supp. 
548; Lauman v. Springfield Fire & Marine Ins. Co., 184 Cal. 650, 195 Pac. 
50; Pauley v. Sun Ins. Co., 79 W. Va. 187, 90 S. E. 552; Lauman v. Con- 
cordia Fire Ins. Co. [Cal. App.] 192 Pac. 128; Id. [Cal. App.] 195 Pac. 
951; Quong Tue Sing v. Anglo-Nevada Assur. Corp., 86 Cal. 566, 25 Pac. 
58, 10 L. R. A. 144; Stewart v. Coleman & Co., 120 Miss. 28, 81 South. 
653), nor to any other person than the one obligated to pay the premium 
(Chadbourne v. German-American Ins. Co. [C. C.] 31 Fed. 533; Davis v. 
Continental Ins. Co., 60 Pa. Super. Ct. 341; London & L. Fire Ins. Co. v. 
Turnbull, 86 Ky. 230, 5 S. W. 542; 26 Corpus Juris, § 162, p. 137 [citing 
many cases]; Farnum v. Phoenix Ins. Co., 83 Cal. 246, 23 Pac. 869, 17 Am. 
St. Rep. 233; Clark v. Ins. Co. of North America, 89 Me. 26, 35 Atl. 1008, 
35 L. R. A. 276; Davidson v. German Ins. Co., 74 N. J. Law, 487, 65 Atl. 
996, 13 L. R. A. (N. S.) 884, 12 Ann. Cas. 1065). 

The relationship existing between the respondent and the Folts Motor 
Car Company is similar to that of mortgagor and mortgagee or pledger 
and pledgee. Of this relationship appellant had full notice when the pol- 
icy was issued, and made the same payable to respondent and Folts Motor 
Car Company as their interests might appear. Under these circumstances, 
notice of cancellation of the policy to, or the surrender of the policy by, 
the Folts Motor Car Company would not be notice to respondent, neither 
would a surrender of the policy by the Folts Motor Car Company defeat 
his right to recover thereon. Kinney v. Rochester German Ins. Co., 141 
Ill. App. 543.° In the case of Peterson vy. Hartford F. Ins. Co., 87 Ill. App. 
567, it was held: 

“The consent of a mortgagee of the insured premises to the cancella- 
tion of the policy, without the knowledge of the insured, is ineffectual, 
and cannot deprive him of his rights.” 

In that case the court said: 

“The circumstance that the mortgagee, for whose use this suit was 
brought, consented to the cancellation of the policy, cannot be held to de- 
prive the assured of his right. Peterson, the assured, had no knowledge or 
notice of the action of the mortgagee, or the insurance company, until 
after the fire had occurred, and his property became destroyed, and it 
would be a most harsh doctrine to hold that somebody else might sur- 
render his rights without knowledge on his part or notice of any kind to 
him. 

“The contract of insurance was with Peterson. His rights were fixed 
by that contract, and he could not be deprived of them without his consent, 
except in the manner provided by the contract. 

“The mortgage clause became a part of the contract, but its effect, so 
far as questions here involved are concerned, was no more than to give to 
the mortgagee the right to receive from the insurance company whatever 
loss or damage Peterson might sustain under the policy. No right existed 
in the mortgagee under the mortgage clause to cancel the policy, and thus 
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abrogate and destroy Peterson’s contract with the insurance company, and 
any attempted accomplishment of such result by the mortgagee was en- 
tirely ineffectual as against Peterson. 

“The policy not being rightfully canceled, it remained in full force 
and effect, and was in law, at the time the fire occurred, just as effectual 
to maintain a suit upon as though it had always remained in Peterson’s 
hands.” 

In the case of Continental Ins. Co. v. Parkes, 142 Ala. 650, 39 South. 
204, it was held: 

“A fire policy, naming the owner of the property insured as the assured, 
and providing that a loss shall be payable to a mortgagee as his interest 
may appear, cannot be surrendered by the mortgagee without the consent 
of the assured, though the mortgagee has possession of the policy.” 

Also, in the case of Edwards v. Sun Ins. Co., 101 Mo. App. 45, 73 S. 
W. 886, it is held: 

“A person holding an insurance policy as collateral security certainly 
has no right, unless the circumstances are exceptional, to consent to the 
cancellation of the insurance without notice to the owner, and thereby 
leave the property uninsured, and the owner ignorant of that fact. Notice 
of cancellation must be given to the insured, or to some agent whose gen- 
eral or special powers are sufficient to render notice to him equally effec- 
tive. Rothschild v. Insurance Co., 74 Mo. 41, 41 Am. Rep. 303.’ 

Where the contract of insurance provides for notice, the policy can- 
not be canceled in the absence of such notice to the insured (Davis v. Con- 
tinental Ins. Co., 60 Pa. Super. Ct. 341; Lauman y. Springfield Fire & Ma- 
rine Ins. Co., 184 Cal. 650, 195 Pac. 50; Dallas v. Guardian Fire Ins. Co., 
113 S. C. 492, 101 S. E. 859; Hartford Fire Ins. Co. v. Tewes, 132 Ill. App. 
321; Rose v. German Alliance Ins. Co., 106 Me. 229, 76 Atl. 688; Con- 
tinental Ins. Co. of New York v. Phipps [Mo. App.] 190 S. W. 994), re- 
gardless of the fact that the premium has not been paid (Homestead Fire 
Ins. Co. v. Ison, 110 Va. 18, 65 S. E. 463; Wytheville Ins. & Banking Co. 
v. Teiger, 90 Va. 277, 18 S. E. 195; Miller v. Brooklyn Life Ins. Co., 12 
Wall. 285, 20 L. Ed. 398; 26 Corpus Juris, p. 61, § 55; Farnum v. Phoenix 
Ins. Co., 83 Cal. 246, 23 Pac. 869, 17 Am. St. Rep. 233; Provident Sav. 
Life Assur. Soc. v. Georgia Industrial Co., 124 Ga. 399, 52 S. E. 289). 

It is strenuously insisted by appellant that the policy was surrendered 
and canceled at the requested of respondent. While there is a conflict in 
the evidence, the jury found adversely to this contention, and we need not 
decide this question. 

The appellant having failed to comply with the terms of its policy by 
notifying respondent of the cancellation of the same, the judgment of the 
trial curt must be affirmed; and it is so ordered. Costs are awarded to 
respondent. 

Dunn, William A. Lee, and William E. Lee, JJ., concur. 


—_—- — 


UNITED AUTOMOBILE INS. ASS’N OF INDIANAPOLIS v. HEN- 
DERSON. (No. 11540.) 
(Appellate Court of Indiana, Division No. 2. May 31, 1923.) 
139 Northeastern Reporter, 680. 

1. INSURANCE — FINDING THAT ANOTHER HELD NOTE RE- 
SERVING TITLE TO AUTOMOBILE HELD NOT TO SHOW 
CONCLUSIVELY THAT INSURED WAS NOT OWNER. 

In action on an automobile insurance policy for fire loss where there 
was no finding that A. had been the owner of the automobile and had 
sold it to insured on a conditional sale contract, reserving title till the price 
was paid, it cannot be said as a matter of law that the fact that A. held 
such a note conclusively showed that insured was not the unconditional 
owner. 7 

(For other cases, see Insurance, Dec. Dig. § 670.) 
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2. INSURANCE — EVIDENCE JUSTIFIED FINDING THAT IN- 
SURED WAS UNCONDITIONAL OWNER OF AUTOMOBILE 
WHEN APPLYING FOR INSURANCE AND AT TIME OF ITS 
ISSUANCE. 

In action on an automobile insurance policy for fire loss, evidence 
held to show insured to be unconditional owner of the automobile at the 
time an agent of insurer solicited insured to make application, and also at 
the time the policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Nichols, J., dissenting. 
was from Circuit Court, Boone County; Frank E. Hutchinson, 

udge. 

Action by William W. Henderson against the United Automobile In- 
surance Association of-Indianapolis. Judgment for plaintiff and defendant 
appeals. Affirmed. 

W. H. Parr, of Lebanon, and W. H. Latta, of Indianapolis, for appel- 

ant. 

Roy W. Adney and Rogers & Smith, all of Lebanon, for appellee. 

McMaunan, C. J. Complaint by appellee on an automobile insurance 
policy alleging that an automobile owned by appellee and insured by appel- 
lant was destroyed by fire. Appellant filed answer in five paragraphs. 1. 
A general denial. 2. That appellee in the application for the insurance 
represented that he was the owner of the automobile and that it was free 
from all incumbrances, when in fact it belonged to another person and ap- 
pellee held it only on a conditional sale contract. 3. That the automobile 
was burned through the negligent and willful conduct of appellee. 4. That 
the policy of insurance had not been delivered to appellee at time of fire, 
and that the policy was not in force at that time. 5. That appellant was 
a co-operative insurance company, and only insured its members who ap- 
plied in writing for membership; that appellee never applied for member- 
ship in writing but that one Fowler, an agent of appellant, knowing appel- 
lee had not signed an application sent an applicatin to appellant and repre- 
sented it as being an application from appellee; that Fowler by fraud in- 
duced appellant to send him a policy of insurance which he held and did 
not deliver until after the fire, and that he delivered the policy after the 
loss without right or authority. Appellant also filed a counterclaim, in 
which it alleged that before discovering that appellee was not the owner of 
the automobile it had paid him another claim in excess of the premium 
paid by appellee, and sought to recover the difference. The issues being 
closed by a reply, the cause was tried by a jury, and resulted in a verdict 
for appellee for the value of the automobile. In connection with the verdict 
the jury answered certain interrogatories. Appellant filed a motion for 
judgment non obstante and for a new trial. Appellant has assigned as er- 
ror the action of the court in overruling each of these motions. 

The jury in answer to the interrogatories found that: A written ap- 
plication signed “Wallace” W. Henderson for the policy sued on had been 
sent to appellant; that in said application the signer warranted the state- 
ments therein to be full, true, and correct, that the signer was the owner 
of the automobile and that it was free from all liens and incumbrances ; 
that the policy was made out to “Wallace” W. Henderson as owner of the 
automobile; that appellee did not sign such application, nor authorize any 
other person to sign it, and did not say he had signed it; that at the time 
when the application was made, and at the time when the automobile was 
burned, J. H. Airhart held a conditional sale note of appellee, reserving 
title to the automobile in Airhart until the note was paid; that Airhart was 
not the owner of the automobile by reason of the conditional sale note; 
that appellant issued the policy believing the statements in the application 
were true and before it discovered otherwise it paid appellee a claim for an 
injury to the automobile in the sum of $163.85; that appellant, after the 
loss of the automobile by fire, for the first time discovered that appellee 
was not the sole, unconditional owner of the automobile, and that it was 
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not free of incumbrance; that thereafter appellee paid $72.25 as premium 
for the insurance policy; that Airhart prepared a conditional sale note 
which appellee signed July 20, 1920, without reading; that Airhart made no 
mistake in the preparation of the note and that it was in the form as in- 
tended by Airhart. 

Appellant contends that the facts so found are in irreconcilable con- 
flict with the general verdict, and that its motion for judgment should 
have been sustained. In support of this contention appellant says the jury 
found the policy was issued by its relying upon an express warranty that 
appellee was the unconditional owner, free from all incumbrance, when as 
a matter of fact Airhart held a conditional sale note reserving title in him- 
self, and that it disaffirmed the policy as soon as it learned of said facts. 

Appellee in his complaint alleged that he was the owner of the auto- 
mobile when the application for the policy was made, and that he con- 
tinued to be such owner up to the time when the automobile was destroyed. 
The policy of insurance was made a part of the complaint. The applica- 
tion was made a part of the policy, and it contained a statement that the 
applicant was the owner of the automobile, and that it was free of all 
liens and incumbrances. The policy contained a provision to the effect that 
it was issued upon the basis of the statements in the application, and that 
the assured by accepting the policy warranted the statements in the appli- 
cation to be true. 

[1] There is no allegation in the complaint as to when appellee became 
the owner of the automobile, nor from whom he purchased it. There is no 
allegation that he purchased it from Airhart or that Airhart ever owned it. 
In so far as the general verdict of the jury is concerned, there is no find- 
ing as to when or from whom appellee purchased the automobile, and in 
the absence of a special finding that Airhart was the owner of the auto- 
mobile and sold it to appellee on a conditional contract of sale, reserving 
the title in the vendor until the purchase price was*paid, it cannot be said 
as a matter of law that the fact that Airhart held a conditional sale note 
signed by appellee and reserving title to the automobile in question to Air- 
hart until the note was paid, conclusively shows that appellee was not the 
unconditional owner of the automobile. Not only did the jury by the gen- 
cral verdict find that appellee was the owner of the automobile, but, by an 
answer to an interrogatory, the jury specifically found that at the time 
when the application for insurance was made the automobile was not the 
property of Airhart by reason of a conditional sale note given for the pur- 
chase money. In so far as the pleadings and the facts as found by the jury 
are concerned, it may be that appellee purchased the automobile from some 
person other than Airhart, prior to the execution of the sale note, and that 
appellee after having so purchased the automobile from some other person 
executed the note to Airhart for money loaned or advanced to appellee to 
pay the person from whom the appellee. puschased the car. We have no 
question but that such a state of facts might exist consistent with the gen- 
eral verdict of the jury, to the effect that appellee was the owner of the 
automobile, and which facts would not neccssarily be overthrown by the 
answers of the jury to the interrogatories. It follows that there was no 
efror in overruling the motion for judgment. 

[2] In support of the contention that tke verdict is not sustained by 
sufficient evidence, and that it is contrary to law, appellant says that the 
evidence conclusively. shows that appellee, in the application for insurance, 
Stated that he was the sole and unconditional owner of the automobile; 
that the same awas free of all liens and incumbrances; that he warranted 
such statements to be true, when, as a matter of fact, he was not the 
unconditional owner of such automobile; that one J. H. Airhart was the 
owner of such, he having sold it to appellee under a contract of sale wherein 
the title was reserved in the seller until the whole of the purchase price 
was paid; that appellee, when said application was made, owed a balance 
of $790 on the purchase price of the automobile, and that he never paid any 
part of such balance until after the fire. 

The evidence shows that Airhart was the agent at Lebanon for the sale 
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of Buick automobiles, and that on July 13, 1920, he negotiated the sale of 
the automobile in question to appellee for $1,725, taking another automobile 
as part payment, and receiving a note signed by appellee and payable to the 
General Motor Parts Company for $790, that being the balance of the pur- 
chase price. This note with interest for seven months was accepted by 
Airhart and sent to the General Motor Parts Company, which for some 
reason refused to accept the same and returned the note with the interest 
to Airhart. Upon the execution of this note and its delivery to Airhart 
the automobile was delivered to appellee. About a week or ten days later 
Airhart informed appellee that the company had refused the note and that 
it had been returned, whereupon appellee offered to return the automobile, 
but Airhart refused to, or at least did not, accept appellee’s offer, but said 
he would “take care of it.” He thereupon prepared a note payable to him- 
self for $790, conditional that the title to the automobile should remain in 
him until said note was paid. Appellee signed the note without reading 
it, and did not know that it contained the statement that the title was to be 
in Airhart. The note which had been made payable to the Motor Parts 
Company was destroyed and not introduced in evidence. The conditions 
of this note are not clearly shown by the evidence. Airhart, who was the 
only witness who testified upon this subject, said: 

“It was a form used by the General Motor Parts Company, and was a 
lease 6r a mortgage. I don’t know exactly which. It merely gave a de- 
scription of the car, and I had to endorse the note that was attached. I 
sent it to the General Motor Company, * * * it came back, I told Mr. 
Henderson, so I would carry it myself.” 

In September following, an agent of appellant solicited appellee to take 
a policy of insurance on the automobile, to which appellee consented, and 
directed the agent to procure the policy. The next day this agent without 
the knowledge of appellee made out the application for tle policy and ei- 
ther signed it himself or procured some person other thar. appellee to sign 
it. The application was signed “Wallace W. Henderson” and the policy 
was made payable to “Wallace W. Henderson,” when appellee’s name is 
William W Henderson. 

Does this evidence conclusively show that appellee was not the owner 
of the automobile when the application for insurance was made out and 
when the policy was issued? Might not the jury have inferred from the 
evidence that the automobile was the property of the General Motor Parts 
Company and that the delivery of it to appellee was with the intention that 
the title should at once vest in him? Might not the jury have inferred that 
the title prior to the delivery was .in the Motor Parts Company and that 
when it for some undisclosed reason refused to accept the contract which 
had been sent to it, that Airhart, rather than lose the sale, concluded that 
he would take a note payable to him, and at that time the title to the auto- 
mobile was in the Motor Parts Company or appellee and not in Airhart? 
If the title was not in Airhart he could not sell it to appellee and reserve 
title in himself. Under such circumstances, the jury might find that ap- 
pellee was the unconditional owner of the automobile at the time when ap- 
plication was signed and that he continued to be such owner up to the time 
of the fire. The verdict is sustained by sufficient evidence, and is not con- 
trary to law. 

[3] Appellant, with great earnestness contends that appellee having 
made the policy to which the application was attached a part of his com- 
plaint, and having based his cause of action on the policy, is in no position 
to deny the truthfulness of the statement in the application as to owner- 
ship. In answer to this contention, appellee says he has not in any of the 
pleadings repudiated the application, nor has he testified that the state- 
ments therein as to ownership, liens, or incumbrances are untrue, but that 
on the contrary he bases his case upon the truthfulness of such statements. 
It seems, however, from the instructions given, at the request of appellee, 
that he was also contending in the trial court that the statement concerning 
ownership and liens was placed in the application by appellant’s agent with- 
out his knowledge and consent, and that, if such statements were not true, 
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it was the fault of such agent and that appellant could not take the bene- 
fit of a wrong committed by its agent in order to defeat the payment of 
the loss. Appellee’s theory as we understand the record was (1) that he 
was in fact the unconditional owner of the zutomobile, and (2) if he was 
not the unconditional owner thereof, and appellant's agent without his 
knowledge and consent put untruthful statements in the application, that he 
would not be bound by such statements, but could recover for his loss if, 
in the absence of such statements, he could recover. 

An examination of instructions 1, 3, 5, 6, and 7, given at the request of 
appellant, however, indicates that the cause was submitted to the jury 
upon the theory that unless appellee was in fact the unconditional owner 
of the automobile there could be no recovery. Under these instructions 
the jury, by the general verdict, found appellee was the unconditional 
owner, and, in answer to an interrogatory, the jury specifically found that 
the .automobile was not the property of Airhart under a conditional sale 
note. 

While the court at the request of appellee instructed the jury as to the 
effect of untruthful statements being placed in an application by the agent 
of the insurer without the knowledge of the insured, the jury were in a 
number of instructions plainly instructed that appellee could not recover 
unless he was the unconditional owner of the automobile. The case being 
thus clearly submitted to the jury upon that theory, the instruction rela- 
tive to the effect of an untruthful statement put in the application might 
very properly have been omitted, but in view of the fact that the court, in 
at least five instructions, told the jury appellee could not recover if he was 
not the unconditional owner of the automobile, the giving of instruction 
1, tendered by appellee, as to the effect of untruthful statements put in the 
application by the agent of the insurer, was not reversible error. 

[4] In instruction 4, given at request of appellee, the court after tell- 
ing the jury that if it found appellant issued a policy of insurance upon the 
automobile in question against loss by fire, and if the automobile was, 
within the time for which the policy ran, destroyed by fire, appellee was 
entitled to recover the value of the automobile unless it found appellee was 
not the owner of the automobile, further instructed the jury to the effect 
that if, at the time appellee contracted for die purchase of the automobile, 
he paid thereon a certain sum in cash and property, and if, at that time, 
it was mutually understood between appellee and Airhart that appellee 
would give his personal note for the balance of the purchase money, and 
that appellee did at that time sign a note wherein the title to the automobile 
was reserved in Airhart until the note was paid, and that appellee under- 
stood he was signing an ordinary personal note according to their agree- 
ment, the fact that there was a clause in the note to the effect that the title 
should be in Airhart until the note was paid would not prevent appellee 
from recovering, if he were otherwise entitled to a verdict. 

Under this instruction the jury was required to ftnd the existence of 
three facts: (1) Ownership of the automobile by appellee, (2) the issu- 
ance of the insurance policy, and (3) loss by fire within the time during 
which the policy ran. Appellant complains of this instruction and says the 
allegations in its several paragraphs of answer and the provisions in the 
policy, and the statements in the application, denying and excluding a right 
to recover, are ignored, and that there was under the evidence no warrant 
for that part of the instruction relating to a mutual mistake. We do not 
think the giving of this instruction is reversible error because of any ob- 
jection made to it. It made no reference to a mutual mistake. It did 
make reference to an alleged mutual agreement, but such reference does 
not call for a reversal on the ground that it invades the province of the 
jury. 

[5] Appellant contends that the court erred in giving an instruction to 
the effect that an application for an insurance policy need not be in writing, 
and that, if an oral application is made and accepted and a policy issued 
thereon, the policy is as effective as if there had been a written application. 

Appellant makes no objection to the form of this instruction. Its 
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contention is that the evidence shows it to be a “co-operative interinsurance 
association,” that can only insure its members, who must make application 
for the insurance, and who are bound by all the statements in the applica- 
tion. Appellant has not so stated, but we assume that it refers to the state- 
ment in the application relative to ownership. Appellant also says there is 
no evidence to justify the giving of an instruction relative to an oral appli- 
cation. The evidence concerning appellee's oral application to appellant’s 
agent has already been referred to, and with that evidence in the record 
together with appellant’s objection to its admission, and the right of coun- 
sel to comment on this evidence in their argument to the jury, we are not 
prepared to say the giving of this instruction amounted to reversible error. 

The court committed no error in the eighth instruction, in instructing 
the jury it could not find that the note given to Airhart was in fact a con- 
ditional contract which reserved the title of the automobile in Airhart, un- 
less it found that Airhart was the owner of the automobile when the note 
was executed. As heretofore stated, if Airhart was not the owner when 
the note was executed he could not, as owner, have sold it to appellee and 
reserved title in himself. 

Appellant also complains of the giving of instruction 3 tendered by ap- 
pellee, and of the refusal to give instruction 4 tendered by appellant. We 
have examined these instructions and find no error in the action of the 
court. The next contention is that the court erred in refusing at the close 
of appellee’s evidence to strike out all the evidence then given to support 
a mutual mistake. The motion actually made by appellant was to strike 
out all the testimony of appellee as to his conversation with Airhart rela- 
tive to the signing of the note given to the latter. Appellant on cross-ex- 
amination of appellee first disclosed that there had been a prior note paya- 
ble to the General Motor Parts Company, which had been returned. It 
also brought out the facts surrounding the execution of this note, and that 
subsequently another note payable to Mr. Airhart had been executed. Ap- 
pellant, as a part of its cross-examiation, introduced this last note in evi- 
dence, and on re-examination appellee was permitted to detail the circum- 
stances leading to its execution, and in so doing related a conversation with 
Airhart, in which the latter informed appellee that the note payable to the 
General Motor Parts Company had been returned, together with the offer 
of appellee to return the automobile, and what Mr. Airhart said about 
carrying the debt himself. The motion to strike out the whole of this evi- 
dence was properly overruled. 

No reversible error being shown the judgment is affirmed. 

Nichols, J., dissents. 

a 
NATIONAL MUT. INS. CO. OF CELINA, OHIO, v. BALES et at. 
(No. 11615.) 
(Appellate Court of Indiana, Division No. 1. June 5, 1923.) 
139 Northeastern Reporter, 703. 

2. INSURANCE — PROVISION RENDERING POLICY VOID ON 
CERTAIN CONDITIONS CONSTRUED. 

A provision in a policy rendering it void on certain conditions means 
voidable at the option of insurer, and to render it void on discovery of 
facts by which liability may be avoided, insurer must act with reasonable 
promptness, must notify insured of its election to avoid, tender back, or 
restore, or offer to restore the unearned premium received, and on failure 
so to do will be deemed to have waived its right and to have elected to treat 
the policy as valid. 

(For other cases, see Insurance, Dec. Dig. § 310[1].) 

3. INSURANCE KNOWLEDGE OF INSURER’S AGENT AS TO 
INSURED’S CONDITIONAL QWNERSHIP OF AUTOMOBILE 
IMPUTED TO INSURER. 

Where the agent of an insurance company at the time of writing a 
policy knew that insured was not the unconditional owner of the automo- 
bile, such knowledge was attributable to insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 
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Appeal from Superior Court, Vigo County; John E. Cox, Judge. 

Action by John Bales and others against the National Mutual Insur- 
ance Company of Celina, Ohio. Judgment for plaintiffs, and defendant ap- 
peals. Affirmed. 


James D. Johnson, of Celina, Ohio, and Amis & Amis, for appellant. 

Frank R. Miller, of Terre Haute, Chas. B. Swayne, of Clinton, and 
Wm. H. Beeler and Ernest M. Causey, both of Terre Haute, for appel- 
lees. 

BATMAN, J. Appellees, Bales, Nichols, and Wright, instituted this 
action against appellant on a policy of insurance, covering an automobile, 
issued by the latter to appellee Bales, which contained the following pro- 
visions, among others: 

“Loss if any under this policy shall be payable to Nichols & Wright, 
Clinton, Indiana, as their intrest may appear. * * * This entire pol- 
icy, unless otherwise provided by agreement indorsed hereon or added 
hereto, shall be void * * * if the interest of the assured be other 
than unconditional or sole ownership. * * * This company shall not 
be liable for loss caused * * * by the neglect of the insured to use all 
possible means to’save and preserve the property at and after the fire.” 

Appellant filed the following motions, each of which was overruled, 
and the actions of the court in so doing are assigned as error: (1) To 
strike from the complaint certain portions thereof; (2) to grant a new 
trial of the cause; and (3) for an arrest of judgment These rulings 
were followed by a judgment in favor of appellees, on the verdict re- 
turned by the jury, from which this appeal is prosecuted. 

{1, 2] Appellant recognizes that it is not reversible error to overrule 
a motion to strike out a part of a pleading, and therefore does not urge a 
consideration of the ruling on said first motion. As appellant has failed 
to direct any proposition or point to the action of the court in overruling 
said third motion, any error in that regard has been waived Therefore 
we will limit our consideration to the action of the court in overruling 
said second motion. Appellant contends that the verdict is not sustained 
by the evidence. It bases this contention mainly on the undisputed fact 
that appellee Bales was not the unconditional owner of the automobile at 
the time of the issuance of the policy. The provision thereof, upon which 
appellant relies in making this contention, appears in the above quotation, 
and states a condition under which it shall be void. It is well settled, 
however, that— 

“A provision in a policy rendering it void upon certain conditions 
means voidable at the option of the insurer, and that to render it void, upon 
discovery of the facts, by which liability may be avoided, it must act with 
reasonable promptness, must notify the insured of its election to avoid 
the policy, tender back, or in some appropriate way restore, or offer to 
restore, the unearned premium received, and upon failure so to do will be 
deemed to have waived the right to so declare the policy void, and to have 
elected to treat it as a valid contract of insurance.” Western Ins. Co. v. 
Ashby (1913) 53 Ind. App. 518, 102 N. E. 45; Commercial Union, etc., Co. 
v. Schumacher (1919) 71 Ind. App. 526, 119 N. E. 532; Vulcan Ins. Co. 
v. Johnson -{Ind. App. 1920) 128 N. E. 664. 

In the instant case there is no evidence of any effort on the part of 
appellant to restore the premium, which the undisputed evidence shows 
was paid therefor, and hence it will be deemed to have waived any de- 
fense it might otherwise have had, because of the undisputed fact, as to 
the ener of the automobile in question, at the time the policy was 
issued. 

[3] There is evidence of another fact, which prevents us from sus- 
taining appellant’s contention, as to the effect of an absence of evidence 
that appellee Bales was the unconditional owner of the automobile in suit. 
We refer to that which tends to show that appellant’s agent, Call, knew 
the truth with reference to such ownership, at the time he wrote the pol- 
icy in suit. If the jury believed that appellant’s said agent had such knowl- 
edge, it was warranted in attributing such knowledge to appellant itself, 
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under the general rule that the knowledge of material facts, acquired by 
an agent in the course of his employment, and within the scope of his au- 
thority, is the knowledge of the principal. The Pittsburgh, etc., R. Co. v. 
Ruby (1871) 38 Ind. 294, 10 Am. Rep. 111; Blair v. Whittaker (1903) 31 
Ind. App. 664, 69 N. E. 182; Farmers’, etc., Co. v. Jackman (1904) 35 
Ind. App. 1, 73 N. E. 730; West v. National, etc., Co. (1915) 61 Ind. App. 
479, 112 N. E. 115; Modern Woodmen, etc., v. Ball (Ind. App. 1921) 131 
N. E. 539. 

Where no actual knowledge is shown, the rule will be given effect on 

the theory of constructive knowledge, resting on the principle, as stated 
in a recognized legal treatise— 
“that it is the duty of the agent to disclose to his principal all material 
facts coming to his knowledge, and upon the presumption that he has 
discharged that duty, and also upon the fiction of the legal identity of 
principal and agent.” 2 C. J. 859, 862; West v. National, etc., Co. supra; 
Modern Woodmen vy. Ball, supra; Field v. Campbell (1904) 164 Ind. 389, 
2 N. E. 260, 108 Am. St. Rep. 301. 

We find the following statement substantially to the same effect, 
quoted with approval in the case last cited: 

“Notice of facts to an agent is constructive notice thereof to the prin- 
cipal himself, where it arises from, or is at the time connected with, the 
subject-matter of his agency; for, upon general principles of public pol- 
icy, it is presumed that the agent has communicated such facts to the prin- 
cipal; and if he has not, still the principal, having intrusted the agent 
with the particular business, the other party has a right to deem his acts 
and knowledge-obligatory upon the principal.” ‘ 

Courts have applied the rule, stated above, in actions on insurance 
policies by holding that the knowledge of the agent writing the same is the 
knowledge of his principal. Globe, etc., Ins. Co. v. Hamilton (1917) 65 
Ind. App. 541, 116 N. E. 597, and cases cited. An application of this well- 
settled rule in the instant case leads us to conclude, that there is ample 
evidence to sustain a finding that appellant had waived the condition, as 
to the ownership of the automobile covered by the policy, by reason of the 
knowledge of its agent in that regard, at the time it was issued. 

[4] Appellant finally seeks to sustain its contention, that the verdict 
is not sustained by the evidence, by citing the last provision of the policy 
quoted above, and the conduct of appellee Bales at the time the automo- 
bile was damaged by fire, as disclosed by the evidence. It suffices to say, 
in this connection, that this was a question of fact for the jury, which 
was decided adversely to appellant, and as there was evidence, which tends 
fairly to support the conclusion of the jury, we are bound thereby on ap- 
peal. 

[5] Appellant states in its brief that the court erred in overruling its 
application. for a directed verdict in its favor and cites a decision of a 
foreign state in support thereof. This is not sufficient to present any 
question for our determination. Evansville R. Co. v. Hoffman (1917) 67 
Ind. App. 571, 118 N. E. 151; Gray v. Blankenbaker (1918) 68 Ind. App. 
558, 121 N. E. 84; Cadick Milling Co. v. Valdosa Grocery Co. (1919) 72 
Ind, App. 534, 126 N. E. 240. ; 

[6, 7] Appellant complains of the action of the court in giving certain 
instructions, but a consideration of the same in connection with others 
given, as we are required to do, leads us to conclude that no reversible 
error was committed in giving any one of them. Appellant has laid spe- 
cial stress on the action of the court in giving instruction No. 2 requested 
by appellee. The effect of his instruction was to inform the jury that 
the only burden resting on appellees was “to prove all the allegations of 
their complaint by a preponderance of all the evidence in the case.” It is 
not reasonable to presume that the jury might have understood, as ap- 
pellant contends, that appellees would have a right to recover if it sus- 
tained such burden, regardless of any defense which it may have estab- 
lished under any paragraph of answer. _ e ‘ 

Appellant also complains of the action of the court in refusing to 
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give instructions Nos. 9 and 11 requested by it. We observe that each of 
these instructions would have informed the jury in effect, had they been 
given, that it found that the interest of appellee Bales, the assured in the 
automobile in question, was other than unconditional or sole ownership, 
appellees could not recover. This fact makes it clear, in view of what we 
have hereinbefore said as to such ownership, that the court’s ruling, in 
refusing to give each of said instructions was proper. 

We do not consider appellant’s fourth assignment of error, as it does 
not present any question for our determination. We may add, however, 
that most of the questions sought to be presented thereunder have been 
determined adversely to appellant, in considering its motion for a new 
trial. 

Failing to find any reversible error in the record, the judgment is af- 
firmed. 

— 
STANDARD AUTO INS. ASS’N v. RUSSELL. 
(Court of Appeals of Kentucky. June 1, 1923.) 
251 Southwestern Reporter, 628. 

1. INSURANCE—SOLICITOR IS AGENT OF COMPANY, NOT OF 
INSURED. 

An insurance solicitor is regarded as the agent of the company, and 
not of the insured, as respects writing in false answers to questions to 
applicant. 

(For other cases, see Insurance, Dec. Dig. § 379[7].) 

2. INSURANCE—FALSE STATEMENTS, WRITTEN IN APPLI- 
CATION BY SOLICITOR, WILL NOT DEFEAT RECOVERY. 
If the soliciting agent writes: false answers to questions propounded 

to the applicant, or by misleading statements induces the applicant to make 

false answers, when the latter is acting in good faith and without inten- 
tion to deceive, the company is estopped to rely on the answers to defeat 
the policy. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

2. INSURANCE—EVIDENCE HELD TO SHOW FALSE STATE- 
MENTS IN APPLICATION WERE MADE BY AGENT. 
Evidence by insured, uncontradicted by testimony of the agent, that 

he informed the agent he did not know the number of his motor, or the 
name of the dealer from whom he purchased the car, and that the car 
cost him between $700 and $800, with added equipment he had placed 
thereon since he purchased it, whereupon the agent inserted in the appli- 
cation the number of the motor and the name of the seller, based on the 
description furnished by the applicant, and stated the purchase price at 
$800, shows that the applicant was acting in good faith, and the falsity of 
the answers was due to the agent of the insurance company, so that it 
cannot defeat recovery on the policy on that ground. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

4. INSURANCE—POLICY CANNOT MAKE SOLICITOR AGENT 
OF THE INSURED. 

The insurer cannot avoid the rule that the soliciting agent is the agent 
of insurer, and not of insured, in making out application, by stating in the 
policy that he acts as agent for the insured. 

(For other cases, see Insurance, Dec. Dig. § 379[7].) 

5. INSURANCE — GENERAL LAWS APPLY TO AUTOMOBILE 
INSURANCE ASSOCIATION. 

The general laws of the state apply to the Standard Auto Insurance 
Association. 

(For other cases, see Insurance, Dec. Dig. § 52.) 

6. INSURANCE — ALLEGATIONS THAT MISSTATEMENTS IN 
APPLICATION RESULTED FROM MISTAKE IN REDUCING 
TO WRITING HELD UNNECESSARY. 

Where the pleadings in an action on an automobile insurance policy 
Vol. LXI. 
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set forth the facts under which the false statements made in the applica- 
tion were written, it was unnecessary for the insured to aver that the mis- 
takes, which were those of the soliciting agent, came about through fraud, 
oversight, or mistake in reducing the contract to writing. 

(For other cases, see Insurance, Dec. Dig.'§ 641[2].) 

Appeal from Circuit Court, Henderson County. 

Action by Ewing Russell against the Standard Auto Insurance As- 
sociation. Judgment for plaintiff, and defendant appeals. Affirmed. 

Yeaman & Yeaman, of Henderson, and Noah C. Bainum, of Spring- 
field, Ill., for appellant. ‘ 

A. Leo King and J. C. Worsham, both of Henderson, for appellee. 

Sampson, C. J. Appellant, Standard Auto Association, is defending 
this action against appellee, Russell, on a policy of fire insurance issued 
by it to him on his Saxon automobile in 1920, for $700. He recovered 
a verdict for $700, upon which judgment was entered in the lower court. 
The association appeals. 

It is the contention of the association that the statements in the writ- 
ten application. of appellee, Russell, to the association for a policy of in- 
surance are: (1) Warranties; and (2) false and fraudulent. The ma- 
terial part of the application for the policy of insurance reads as follows: 

“Amount of fire and theft insurance recommended by agent $700.00. 
What is your name? Ewing Russell. Do you want fire insurance? Yes. 
Theft insurance? Yes. Damage? No. Do you want public liability? 
No. Do you want property damage? No. Manufacturer or make? 
Saxon. Type of body? Touring. No. of cylinders. Six. Year of model, 
1919; motor No. X32601; horse power, 30. Date purchased, May, 1920. 
From whom? Maxwell Agency, Evansville. Price paid? $800. Was 
car second-hand? Yes. Is car mortgaged? No. If sg, to whom, and 
for how much? List price of car when new, $1,135. Usual storage place, 
Yonts garage, First street, Henderson. Policy to be dated Nov. 24, 1920. 
* * * Date of application, Nov. 24, 1920. Premium payable annually.” 

The insurer insists that there are at least three false and fraudulent 
statements in said application, made and signed by the insured: (1) The 
motor number given is incorrect; (2) purchase of car was not from Max- 
well Agency in Evansville and (3) appellee did not pay $800 for the car. 
All these matters are set up and relied upon in the answer of appellant as- 
sociation to defeat a recovery on the policy. In reply to these averments 
in the answer the plaintiff alleges that on or about November 27, 1920, S. 
C. Gilmore, as agent for the defendant, solicited plaintiff to purchase the 
policy of insurance sued on, and that the said Gilmore prepared and filled 
out the answers to the questions on the application for said insurance; 
that when the said Gilmore, in filling out said application, came to the 
auestion as to the number of the motor of said automobile, plaintiff told 
him he did not know what was the motor number, and the said Gilmore 
said he would obtain the same by examining the number stamped on the 
motor, and would insert it in said application; and that the number so 
inserted therein was inserted by the said Gilmore, without the knowledge 
of or any representation as to its correctness by the plaintiff; that the said 
Giimore, when he came to the question in-the application, from whom the 
automobile was purchased, was told by this plaintiff that he did not know 
the name of the firm from whom he had bought it, but it was a garage 
located at Eighth and Walnut streets, in the city of Evansville, Ind., and 
he thought the name of the garage was the Maxwell Agency, but if the 
said Gilmore would wait until this plaintiff could look at his bill of sale 
ke could tell him the name of the seller; that the said Gilmore said, 
“Never mind,” that the name of the seller was not material, and he would 
put it down as the Maxwell Agency, and that he did insert the name of 
the Maxwell Agency, without any representation on the part of this plain- 
tiff that the Maxwell Agency was the one from whom plaintiff bought said 
automobile; that when the said Gilmore, in filling out said application, 
came to the question as to the amount of the purchase price, this plaintiff 
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stated to him that the car had cost him in the neighborhood of $800, which 
represented the cost of the automobile and the new tires and other. parts 
which he had bought and put on the car; that the said Gilmore stated 
that, as the car stood this plaintiff about $800, he would put the purchase 
price as $800, and that said sum of $800 was inserted by the said Gilmore, 
without any representation on the part of this plaintiff that the same was 
the amount paid by him for the car. 

After the issues were joined a jury tria! was had, resulting in a ver- 
dict in favor of appellee, Russell, for $700. The instructions submitted 
each of the foregoing questions. The evidence on behalf of appellee, Rus- 
sell, plaintiff below, sustains each of the averments of the reply. The 
agent Gilmore did not testify. 

[1-3] Our rule regards an insurance solicitor as the agent of the com- 
pany and not of the insured; and if such agent writes false answers to 
questions propounded to the applicant, or by misleading statements in- 
duces the applicant to make false answers, when the applicant is acting 
in good faith and without any intention to deceive, the company will be 
estopped to rely upon the answers to defeat the policy. That rule exactly 
fits this case. According to the weight of the evidence the insured was 
acting in absolutely good faith. When asked by the agent of the insur- 
ance company who solicited the insurance the motor number of his car, he 
answered he did not know, but that it could be had from the motor in the 
car which was in the Yonts garage. Whereupon the agent said he would 
go by the garage and get the number, and the number was written in the 
application by the agent some time thereafter and without the knowledge 
or assistance of the insured: The statement that the insured bought the 
car from the Maxwell Agency in Evansville, Ind., came about in much 
the same way. He could not recall the garage from which he purchased 
the car, but told the agent that it was at the corner of certain streets in 
Evansville, and that if the agent would wait a short time insured would 
get his bill of sale and show the agent the name of the garage from which 
the car was purchased; but the agent told insured that it made no dif- 
ference and that he would put it down Maxwell Agency. When the ques- 
tion came up as to how much the insured had paid for the automobile, he 
told the agent that it had cost him somewhere between $700 and $800, 
counting the equipments and tires which he had placed on the car after 
he had bought it, and this is proven to be true. When the agent heard 
the story of the insured concerning the cost of the car, he suggested he 
write it down at $800 and did so. According to this evidence the insured 
was not guilty of any bad faith. If there were bad faith, it was on the 
- of the agent of the company, and the company cannot complain of 
this. 

[4] It is the general rule, says 14 R. C. L. p. 1174, that an insurance 
agent, in making out an application for insurance, acts as the agent of 
the insurer, and not of the insured, and if the insured makes proper an- 
swers to the questions propounded, the insurer cannot take advantage of 
a false answer inserted by its agents contrary to the facts as stated by the 
applicant. Nor can the insurer avoid the force of this rule by stating in 
the policy that the agent or the physician acts as the agent of the insured 
in taking the application or in making the medical examination, as such 
a statement in the policy is, generally speaking, in direct variance with 
the actual facts; and the same is true of a provision that it shall not be 
responsible for the agent’s acts. Masonic Life Ass’n of N. Y. v. Robin- 
son, 149 Ky. 80, 147 S. W. 882, 41 L. R. A. (N. S.) 505; Id., 156 Ky. 371, 
160 S. W. 1078; Maccabees of the World v. Shields, 156 Ky. 277, 160 S. 
W. 1043, 49 L. R. A. (N. S.) 853. 

[5] We can see no reason why the general laws of Kentucky should 
not apply to the appellant association, although it is argued in brief of ap- 
pellant that it does not. ‘ 

[6] As all the facts concerning how the alleged false statements were 
embraced in the written application for insurance were set forth in the 
pleadings, it was unnecessary to aver that the mistakes came about 
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through fraud, oversight, or mistake in reducing the contract to writing. 
We have held that the insertions of false statements by the agent of the 
company would estop the company to deny its liability on the policy, if 
the insured was acting in good faith. 

No reason being shown why the judgment should be reversed, it is 
affirmed. 

Judgment affirmed. 

I 
NATIONAL FIRE INS. CO. OF HARTFORD, CONN., v. PINNELL. 
(Court of Appeals of Kentucky. June 5, 1923.) 
251 Southwestern Reporter, 651. 
1. INSURANCE — COMPANY MUST ACT WITH REASONABLE 

PROMPTNESS TO OBTAIN ARBITRATION. 

The clause of a fire insurance policy providing for arbitration of a 
claim for loss is one in favor of the insurance company, and to entitle it 
— arbitration it must act with -reasonable promptness and in good 
aith, 

(For other cases, see Insurance, Dec. Dig. §$ 567.) 

2. INSURANCE—DELAY IN REACHING ARBITRATION AGREE- 

MENT HELD TO AUTHORIZE SUIT. 

Where a fire insurance policy provided for an arbitration of losses as 
a condition precedent to suit on the policy, but the parties had endeavored 
for several months to reach an arbitration agreement, each submitting to 
the other articles of such agreement, which the other declined to approve, 
the insured was entitled to bring an action to recover his loss on the 
ground that he had made a good-faith attempt to comply with the arbi- 
tration clause without success. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, 
_Fourth Division. 

Action by W. H. Pinnell against the National Fire Insurance Com- 
pany of Hartford, Conn. Judgment for plaintiff, and defendant appeals. 


Affirmed. 


Gordon & Laurent and Frank M. Drake, all of Louisville, for appel- 
lant. 

Edwards, Ogden & Peak, of Louisville, for appellee. 

Sampson, C. J. Appellee, Pinnell, on the 24th of February, 1919, 
purchased an Indiana two-ton truck, No. 6615, at the price of $2,943. On 
the same day he took out fire insurance cn this machine. The policy was 
issued for $3,000, and was to run from noon on the 24th of February, 
1919, to noon on the 24th of February, 1920. The premium, being $52.50, 
was paid in cash. On the same day he sent his truck to the repair shop of 
one Thomas, who was to build a new bed for it. These repairs were to 
cost something more than $100. While the car was in the shop on the 
night of February 25th, the shop took fire and destroyed the truck. On 
the 26th of February the insurance company took charge of the salvage 
and moved it to a garage, so that an expert could examine it and find 
out its value. The insured gave notice promptly of the fire and the de- 
struction of the truck, although the insurance company waived notice. 
He also made proofs of the destruction of the truck. The salvage was 
estimated to be of the value of about $500. The policy of insurance con- 
tained a clause providing for arbitration in case of loss, which clause 
reads: 

“In event of loss or damage the assured shall forthwith give notice 
thereof in writing to this company or the authorized agent who issued this 
policy, and shall protect the property from further loss or damage and 
within sixty days thereafter, unless such time is extended in writing by 
this company, shall render a statement to this company, signed and sworn 
to by said assured, stating the knowledge and belief of the assured as to 
the time and cause of the loss or damage, the interest of the assured and 
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of all others in the property; and the assured, as often as required, shall 
exhibit to any person designated by this company all that remains of any 
property herein described, and submit to examination under oath by any 
person named by this company, and subscribe the same; and, as often as 
required, shall produce for examination all books of account, bills, in- 
voices, and other vouchers, or certified copies thereof if originals be lost, 
at such reasonable place as may be designated by this company or its 
representatives, and shall permit extracts and copies thereof to be made. 

“It is a condition of this policy that tailure on the part of the as- 
sured to render such sworn statement of loss to the company within sixty 
days of the date of loss (unless such time is extended in writing by the 
company) shall render such claim null and void. 


“Appraisal. In the event of disagreement as to the amount of loss 
or damage the same must be determined by competent and disinterested 
appraisers before recovery can be had hereunder. The assured and this 
company shall each select one, and the two so chosen shall then select a 
competent and disinterested umpire. Thereafter the appraisers together 
shall estimate and appraise the loss or damage, stating separately sound 
value and damage, and failing to agree, shall submit their differences to 
the umpire, and the award in writing of any two shall determine the 
amount of such loss or damage; the parties thereto shall pay the ap- 
praiser respectively selected by them and shall bear equally the expenses 
of the appraisal and umpire.” 

Both the company and the insured were apparently willing to arbi- 
trate the matter according to the terms of the policy, and each prepared 
and. tendered to the other on different occasions articles of arbitration and 
sought the signature of the opposing party, but neither would sign or 
agree to the articles prepared by the other. This went on for some time. 
They even objected to the qualifications of the arbitrators nominated by 
the opposing party, and of course no umpire could be agreed upon. After 
trying for several months to arbitrate the matter the plaintiff instituted 
this action against the insurance company to recover $3,000 on the policy 
and $48.75 of the premiums which had been paid bv the insured to the 
company. A general demurrer was overruled to ‘he petition and the 
company filed its answer, the first two paragraphs or which contained de- 
nials of the averments of the petition. The third paragraph pleaded the 
arbitration clause of the policy, and averred that the insured did not file 
proofs of the loss in conformity with the terms of the policy, and that the 
proofs which appellee did file did not state the cash valuation of the 
truck at the time it was damaged, nor the extent of the damage sustained 
by the machine on account of the fire. It then set forth that it had on one 
or more occasions demanded arbitration of the claim and that appellee had 
declined to arbitrate. The fourth paragraph of the answer averred that 
the policy contract contained a clause reading in part: 

“This company shall not be liable beyond the actual cash value of 
the property at the time any loss or damage occurs, and the loss or dam- 
age shall be ascertained or estimated according to such actual cash value, 
with proper deduction for depreciation however caused, and shal] in no 
event exceed what it would then cost the insured to repair or replace the 
same with materials of like kind and quality; said ascertainment or esti- 
mate shall be made by the insured and this company, or if they differ, 
then by appraiser as hereinbefore provided.” 

In the event of disagreement as to the amount of loss, the answer 
avers the same shall, as above provided, be ascertained by two competent 
and disinterested appraisers, the insured and this company selecting one 
each, and the two so chosen shall first select a competent disinterested um- 
pire, appraise the damage, make an award in writing, and determine the 
amount of the loss. The answer then avers that the defendant company, 
acting in good faith, tried to bring about a compromise of the claim of 
the appellee. To the answer is attached a copy of the articles prepared 
and offered by the company, providing for the submission of the contro- 
versy to the arbitrators. 








1654 Insurance Law Journal, Vol. 61. [1923 


A reply was filed, making issue upon the several points raised in the 
answer. To the reply is attached proposed articles of arbitration pre- 
pared by the appellee, but which articles were refused by the company. 

The trial court in an able opinion reached the conclusion that both 
parties were acting in good faith at the time they prepared and ‘offered 
the articles of arbitration. It further found that, as the contending par- 
ties did not understand the terms of the compromise agreement in the 
policy to mean the same thing and were therefore unable to reach an 
agreement by which to compromise and settle the claim, the plaintiff had 
a right to institute the present action to enforce his claim, after having 
made a reasonable effort to obtain a compromise. 


[1] The clause in the policy providing for arbitration is one in favor 
of the insurance company, and we have held in more than one case that to 
entitle such a party to arbitration he must act with reasonable promptness 
and in good faith; if he does not do so, he is not entitled to arbitration. 
In the case of Continental Insurance Co. v. Vallandingham, 116 Ky. 287, 
76 S. W. 22, 25 Ky. Law Rep. 472, 105 Am. St. Rep. 218, we held the 
compromise clause in the policy was inserted for the protection of the in- 
surer. The opinion then says: 

“The courts have allowed and encouraged it as an inexpensive and 
rot unjust check upon the danger of overvaluation and fraud by dishonest 
insured property holders, who have sustained loss by fire. But the in- 
surer will not be permitted to misuse this clause oppressively, or in bad 
faith.” 

[2] The text-book writers state the rule similarly. It is a further 
rule of general recognition that where the parties to an arbitration make a 
reasonably good faith effort to compromise and fail to do so, the arbitra- 
tion may be voided by either of them commencing an action for the set- 
tlement of the controversy, but such action cannot be maintained until 
the party has by good faith effort on his part found it impossible to arbi- 
trate. 5 Corpus Juris, pp. 76, 77, et cetera. 

The parties to this action were in exactly this position at the time of 
the commencement of this suit. They had been trying to settle their dis- 
pute from February 6th until some time in June without success. De- 
spairing of success, appellee brought this action against the company on 
the insurance policy and recovered a verdict for $2,443. The salvage was 
reckoned at about $500. The evidence appears to fully sustain this ver- 
dict, and there is no substantial error in the instructions given by the trial 
court. For these reasons, the judgment is affirmed. 

Judgment affirmed. 


~~ oa 


STANDARD AUTO INS. ASS’N v. NEAL. 
(Court of Appeals of Kentucky. June 12, 1923.) 
251 Southwestern Reporter, 966. 


1. INSURANCE — COMPANIES MAY RESTRICT LIABILITY IF 
PROVISIONS ARE NOT UNREASONABLE OR CONTRARY 
tO PUBLIC POLICY. 

Insurance companies may insert in their policies as many provisions 
restricting their liability as they deem proper. pravided such provisions 
are not unreasonable or contrary to public policy. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 


2. INSURANCE — POLICY EXCLUDING LOSS WHILE AUTO- 

MOBILE WAS DRIVEN CONTRARY TO LAW IS VALID. 

A provision in a policy insuring an automobile that the policy should 
not cover any loss happening while the automobile was being driven con- 
trary to law tends to encourage the observance of law, is not unreasonable 
or contrary to public policy, and is valid. 

(For other cases, see Insurance, Dec. Dig. § 429.) 
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3. INSURANCE — UNREGISTERED AUTOMOBILE DRIVEN BY 
UNLICENSED CHAUFFEUR IS DRIVEN CONTRARY TO 
LAW. 

An automobile being driven on the highways without being licensed, 
contrary to Ky. St. §§ 2739g2, 2739g22, ard by an unregistered chauf- 
feur, contrary to sections 2739g1l(c), 2739g15, is being driven under cir- 
cumstances and by a person prohibited by law within an insurance policy 
excepting loss occurring while the automobile is being so driven, and 
therefore there can be no recovery under the policy, even though the un- 
lawful act had no causal connection with ihe fire, so that it would not 
bar recovery in an action for tort. 

(For other cases, see Insurance, Dec. Dig. § 429.) 

Appeal from Circuit Court, McLean County. 

Action by Larry E. Neal against the Standard Auto Insurance Asso- 


ciation. Judgment for plaintiff, and defendant appeals. Reversed and re- 
manded. 


Joe H. Miller, of Calhoun, and Noah C. Bainum, of Springfield, IIl., 
for appellant. 
R. Alexander, of Calhoun, for appellee. 


Cay, J. On December 2, 1920, the Standard Auto Insurance Asso- 
ciation issued to Larry E. Neal a policy insuring his automobile against 
loss or damage by fire, theft, etc., in the sum of $800. On December 6, 
1920, the machine was destroyed by fire, and the company having declined 
to pay the loss, this action was brought to recover on the policy. From a 
verdict and judgment in favor of Neal for $800 the company appeals. 

Appellant defended on the ground that in his application for the in- 
surance Neal falsely stated that the purchase price of the automobile was 
$1,200, when, as a matter of fact, it was much less than that sum, and on 
the further ground that at the time of the accident the machine was being 
operated contrary to law. 

The question of fraudulent representations was submitted to the jury, 
and we are not prepared to say that its finding was flagrantly against the 
evidence. 

The contract contains the following provision: 

“This contract was issued by the association subject to the following 
conditions, limitations and agreements, which are a part of the contract, 
and to which the subscriber, by acceptance of this contract, agrees.” 

Under the head of “Conditions, Agreements and Limitations” is sec- 
tion 4 of the contract, which, in part, is as follows: 

“This contract does not cover loss or damage when the automobile 
herein described is being used or maintained under the following condi- 
tions: (a) While being operated or manipulated in any race or speed 
contest; (b) while driven by any person prohibited by law from driving 
an automobile or any person intoxicated or under sixteen years of age; 
(c) while rented, loaned or leased or while the automobile is carrying 
passengers for hire; (d) while being driven or operated by any person 
other than the subscriber, a member of his immediate family or by his 
paid driver; (e) loss or damage purposely inflicted by the subscriber or 
any one at his request; (f) while the automobile is being driven contrary 
to law.” 

Section 2739g1, subsec. c. Kentucky Statutes, is as follows: 

“Whenever and wherever the word ‘chauffeur’ is used herein, it shall 
mean a person whose business or occupation, in whole or in part, is the 
operation of an automobile for compensation, wages or hire.” 

Section 2739g15 is as follows: 

“Before any chauffeur shall operative or drive an automobiie upon any 
public highway in this commonwealth, and before any person, firm or 
corporation shall employ any chauffeur as defined under this act, said 
chauffeur shall: register with the commission through the clerk in. the 
county in which he resides or intends to operate as such.” 

Section 2739g2 contains the following provision: 
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“Before the owner of an automobile shall operate, or be permitted to 
operate same, or shall permit the operation of same upon any public high- 
way, such owner shall register with the commission, through the clerk in 
the county in which he resides or in the county in which the automobile is 
to be operated.” 

Section 2739g22 contains the following provision: 

“No person shall use, display or keep registration plates, badges or 
receipts that do not belong, or have not been issued, to such person.” 

Subsections (a) and (b), § 2739g65, provide penalties for the viola- 
tion of the foregoing provisions. 

In paragraph 2 of its original answer the company pleaded in sub- 
stance that at the time the automobile was destroyed by fire, it was being 
driven contrary to law, in that the chauffeur in charge and operating same, 
namely, Leslie Wilson, was driving said a.tomobile upon a public high- 
way in the state of Kentucky, and was op:rating same as a part of his 
occupation and for compensation, and that he had never procured a li- 
cense to act as chauffeur, or complied with the laws regarding registration 
and licensing of chauffeurs and that the plaintiff himself had not regis- 
tered said automobile, or made application for the registration of same 
with the Tax Commission of the State of Kentucky, or with the clerk 
of the McLean county court. In an amended answer the company also 
pleaded that at the time of the destruction of the automobile it was being 
driven contrary to law, in that plaintiff was using and displayed upon the 
automobile a registration plate that did not belong to him, and had never 
.been issued to him, and that the registration plate which he did display was 
issued to T. C. Willis, and was never transferred to him. Upon demur- 
rer the foregoing defenses were held insufficient, and all evidence on the 
questions was excluded from the consideration of the jury. The com- 
pany insists that this was error, while appellee contends that inasmuch 
as the alleged violations of law in no wise contributed to the destruction 
of the automobile, such violations constitute | no defense. It is true that 
in Moore v. Hart, 171 Ky. 725, 188 S. W. 861, we held that, although 
the owner of a motor passenger truck operated for hire failed to register 
his machine and employed an unlicensed chauffeur, his failure to comply 
with the statute did not preclude him from recovery for injuries due to 
a rear end collision, caused by the defendant's negligent driving, where 
such failure in no way contributed to the injury There is a wide dif- 
ference, however, between an action for tort and an action on a contract. 

[1-3] Even insurance companies may insert in their policies as many 
provisions restricting their liability as they deem proper, provided such 
provisions are not unreasonble or contrary to public policy. This prin- 
ciple was applied in Spring Garden Ins. Co. v. Imperial Tobacco Co. of 
Kentucky, 132 Ky. 7, 116 S. W. 234, 20 L. R. A. (N. S.) 277, 136 Am. 
St. Rep. 164, where a provision of the policy exempting the company from 
liability for destruction of the insured property by fire as the result of a 
piot was held valid. In the more recent case of Fidelity & Casualty Co. 
of New York v. Palmer Hotel Co., 179 Ky. 523, 200 S. W. 923, L. R. A. 
1918C, 808, we held that under a policy indemnifying a hotel company 
against loss from liability for damages on account of bodily injuries. suf- 
fered by any person while in the car of its elevator, but containing the 
provisions, “This policy does not cover loss from liability for, or any suit 
based on, injuries or death suffered or caused by * * * (3) any per- 
son * * * in or about any elevator while operated by or in charge of 
any person under the age fixed by law for elevator attendants,” the insur- 
ance company was not liable to indemnify the hotel company for damages 
paid to an elevator passenger injured while the elevator was being ope- 
rated by an employee under the age fixed by law, although the accident 
was due to a structural defect. As the policy in question was delivered 
to, and accepted by, appellee, it necessarily results that it is the full meas- 
ure of appellant’s liability, unless it can be caid that the foregoing provi- 
sions exempting it from liability are unreasonable or contrary to public 
policy. In substance they merely provide that the policy does not cover 
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any loss or damage occurring while the machine insured is being driven 
under circumstances, or in a manner, or by a person, prohibited by law. 
The natural effect of such provisions is to encourage the observance of 
the law, and that being true, there is no basis whatever for the contention 
that they are unreasonable or contrary to public policy. According to the 
allegations of the answer and amended answer, the machine, at the time 
of its destruction by fire, was being driven by an unlicensed chauffeur, 
was not registered as required by the statute, and the registration plates 
thereon neither belonged to nor had been issued to appellee. If these al- 
legations be true, the machine was destroyed by fire while it was being 
driven under circumstances and by a person prohibited by law, and there- 
fore at a time when the loss or damage was not covered by the policy. 
We are therefore of the opinion that the demurrers to paragraph 2 of 
the original answer and to the amended answer were improperly sustained. 

Judgment reversed, and cause remanded for proceedings consistent 
with this opinion. 

ee 


HEXTER v. EQUITABLE FIRE & MARINE INS. CO. 
(Supreme Judicial Court of Maine, July 7, 1923.) 
121 Atlantic Reporter, 555. ia 


2. INSURANCE — APPRAISER’S AWARD FIXING SOUND 
VALUE AND DAMAGE TO AUTOMOBILE HELD NOT IN- 
VALIDATED BY PROVISION AS TO SALVAGE. 

An appraisers’ award fixing the sound value of an insured automo- 
bile immediately before it was damaged by fire at $2,325, and the damage 
at $2,225 “(company to pay $2,225 and to have salvage)” held not in- 
validated by such parenthetical clause. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 


3. INSURANCE—INSURED’S ACTION HELD NOT BARRED BY 

NEGLECT TO TENDER SALVAGE. 

Where insurer rejected a valid award of appraisers, and failed to 
seasonably exercise its option to pay the damage assessed and leave the 
salvage or pay the sound value and take it, insured’s right of action on 
the policy was not barred by her neglect to tender the salvage to insurer. 

(For other cases, see Insurance, Dec. Dig. § 612[1].) 

Exceptions from Supreme Judicial Court, Penobscot County, at Law. 

Action by Mary J. Hexter against the Equitable Fire & Marine In- 
surance Company. Directed verdict for plaintiff, and defendant excepts. 
Exceptions overruled. 

Argued before Cornish, C. J., and Spear, Hanson, Dunn, Morrill, and 
Deasy, JJ. 

Fellows & Fellows, of Bangor, for plaintiff. 

William H. Gulliver, of Portland, for defendant. 

Deasy, J. On November 19, 1921, the plaintiff's automobile, insured 
against fire by the defendant, was damaged by fire. 

The policy, in substance, requires that, in case of disagreement, ap- 
praisers be selected who shall “appraise the loss or damage stating sepa- 
rately sound value and damage.” 

By written instrument dated June 15, 1922, the parties appointed ap- 
praisers, agreeing in such instrument that the appraisers should state 
“separately sound value immediately preceding the fire, and damage,” and 
further that the award should as to such matters be binding. The award 
ef the appraisers is as follows, omitting formal parts: 

“We, the undersigned, having carefully appraised and estimated the 
damage to the property of Mary J. Hexter in conformity with the fore- 
going appointment and declaration, hereby report that we have deter- 
mined the actual damage thereon to be as iollows: 

“On within described automobile, $2,225 (company to pay $2,225 and 
to have salvage.) | 
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“The sound value of said property at the time last preceding the fire, 
we find to have been as follows, viz.: 

“Of within described automobile, $2,325.” 

No payment having been made, the plaintiff began the present suit. 

The justice of the superior court hearing the case ordered a verdict 
for the plaintiff in the sum of $2,225 and interest. 

The defendant claims, and bases its exceptions upon the contention, 
that the parenthetical clause “company to pay $2,225, and to have salvage” 
invalidates the award. 

{1] Unauthorized and invalid parts of an award are to be treated as 
mere surplusage, unless such parts affect, to the prejudice of the except- 
ing party, the portions of the award which are authorized and valid. Por- 
ter v. Railroad Co., 32 Me. 551; Orcutt v. Butler, 42 Me. 85; Farrell v. Ins. 
Co., 175 Mass. 346, 56 N. E. 572; Second Society v. Insurance Co., 221 
Mass. 518, 109 N. E. 384, Ann. Cas. 1917E, 491; 2. R. C. L. p. 397; 5 
Corpus Juris, p. 155. 

[2] The appraisers fixed the sound value of the automobile immedi- 
ately before the fire at $2,325, the damage at $2,225, and (inferentially) 
the salvage at $100. 

The appraisal being thus made, the legal rights of the parties are 
plain. 

The insurer had the right to its option to pay the damage and leave 
the salvage, or to pay the sound value and take it. 

The appraisers, by the parenthetical clause, apparently undertook to 
state the legal rights of the parties; or possibly they attempted to modify 
such rights. The language employed is ambiguous. 

But in no event can this unauthorized undertaking by the appraisers 
have influenced their judgment as to sound value or damage. 

[3] The defendant claims further that the plaintiff's case is barred 
by her neglect to offer or tender to it the salvaged part of the automobile. 
Not so however where, as in this case, the insurer fails to seasonably ex- 
ercise its option, and rejects and repudiates a valid award. 

Exceptions overruled. 

a 


LEWIS v. COMMERCIAL CASUALTY INS. CO. OF NEWARK, 
N. J. (No. 66.) 
(Court of Appeals of Maryland. Jan. 17, 1923.) 
121 Atlantic Reporter, 259. 

1. INSURANCE—INSURED UNDER LIABILITY POLICY HELD 
REQUIRED TO GIVE IMMEDIATE NOTICE OF ACCIDENT 
AND INJURIES THEREFROM. 

Under an automobile liability policy requiring that insured give im- 
mediate notice of “an accident or loss” and “the fullest information obtain- 
able at the time,” insured was required to give immediate notice of the 
injuries or damage caused by the accident, as well as of the accident it- 
self, and could not defer such notice to the time fixed for giving notice 
of the injured party's claim of loss. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

2. INSURANCE—“LOSS” DEFINED. 

Under an automobile liability policy requiring that insured giwe im- 
mediate notice of an “accident or loss,” the word “loss” means the injury 
or damage caused by the accident, for which the insurer may, under the 
provisions of the policy, be liable. 

(For other cases, see Insurance, Dec. Dig. § 533.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Loss.) 

3. INSURANCE — LIABILITY INSURER HELD NOT TO HAVE 
WAIVED IMMEDIATE NOTICE OF ACCIDENT AND LOSS. 
An automobile liability insurance company, whose counsel told in- 

sured, after notification of an accident, that he would try to be present at 
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a hearing of the injured party’s case before the Industrial Accident Com- 
mission, and that he thought they were trying to put one over 6n him, but 
would look after him, held not to have waived immediate notice of the ac- 
cident and loss as required -by the policy; insured, who had already for- 
feited his rights under the policy by failing to give immediate notice, not 
having been influenced to the prejudice of any such right. 

(For other cases, see Insurance, Dec. Dig. § 558[2].) 
Jud Appeal from Baltimore Court of Common Pleas; Henry Duffy, 
udge. 

Action by Jack Lewis against the Commercial Casualty Insurance 
os of Newark, N. J. Judgment for defendant, and plaintiff appeals. 
Affirm 


Argued before Boyd, C. J., and Briscoe, Thomas, Pattison, Urner, 
Stockbridge, Adkins, and Offutt, JJ 


Walter L. Clark, of Baltimore (M. Henry Goldstone and Soper, 
Bowie & Clark, all of Baltimore, on the oe for appellant. 

Edward L. Ward, of Baltimore (Edwin W. Wells, of Baltimore, on 
the brief), for appellee. 


Pattison, J. This appeal involves the proper construction of a clause 
of an automobile liability policy issued by the appellee, the Commercial 
Casualty Insurance Company, to the appellant, Jack Lewis. 

The clause of the policy referred to is as follows: 

“Upon the occurrence of am accident or loss covered by this policy, 
the assured shall give immediate written notice thereof, with the fullest 
information obtainable at the time, to the company or its duly authorized 
agent. If a claim for damages is made upon the assured on account of 
—_ accident, the assured shall give like notice thereof with full parti- 
culars.” 

The policy was issued on the 21st day of August, 1918, and on the 
13th day of November, of the same year, while the policy was in force, 
the plaintiff's chauffeur, a brother, while driving the insured car about the 
employer’s business, injured one Thomas Fitzpatrick, who subsequently 
on the 8th day of January, 1919, died from the injuries so received. 

Fitzpatrick at the time of the accident which resulted in his death 
was working for the Crane Company, which carried a compensation in- 
surance with the Globe Indemnity Company. After appropriate proceed- 
ings before the State Industrial Accident Commission, compensation was 
awarded the widow of Fitzpatrick, which was paid by the Globe Indemn- 
ity Company, and thereafter on the 4th day of January, 1919, the follow- 
ing demand was made by said company upon the owner of the insured 
automobile: 

“Mr. Jack Lewis, Baltimore, Md.—Dear Sir: On November 13th, 
1918, an automobile belonging to you and operated by Joseph Lewis, 
struck pipe being handled by Thomas Fitzpatrick, an employee of Crane 
Company, in front of 624-629 W. Pratt St. He was injured by this ac- 
cident and is now about to die. The Globe Indemnity Company, insurers 
of Crane Company, will hold you responsible for this accident and loss 
and wish you to consider this as notice of such. 

“Yours truly, 
“{Signed}] Harry H. Wilson, Atty.” 

Upon the receipt of the above letter, Lewis called the appellee over 
the phone: at its office in the American Building, telling it of the demand 
upon him, and in reply thereto he was requested to send the letter to the 
company, which he did. Thereafter Mr. Wells, of the firm of Wells & 
McCormick, at that time counsel for the appellee, called upon the appel- 
lant at his office in the city, and was told by Lewis, that he was not at 
home at the time of the accident and was therefore unable to tell him any- 
thing about it, but referred him to his brother, “the chauffeur,” and from 
him Mr. Wells obtained a sworn statement as to how the accident oc- 
curred. In this statement he said: 

“I was going west on Pratt street at a speed of about twelve miles 
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an hour and when I approached the plant of Crane Company I noticed 
freight cars standing in the centre of the street and also noticed a team 
standing near the freight car which was being loaded. This team blocked 
the right side of the street and I was forced to pull over to the left side 
to pass around the first two cars, and after passing these two cars my way 
was again blocked by another team so that I had to pull in between the 
second freight car and the third car which was separated from the first 
by a distance of twenty or twenty-five feet. While passing this third car 
on the right, a man who was handling pipes on the freight train, shoved 
a pipe into the side of my machine, striking it right in the centre bending 
the stay to the top and the vibration of the jar broke my windshield. [| 
stopped immediately and somebody called that the man on top of the 
freight train had been hurt. This man had been thrown down into the 
car, but when I saw him he had been assisted to the ground and was 
standing up with his nose bleeding. I asked him if he was hurt very bad 
and whether he wanted to go to a hospital and he claimed that it was not 
necessary to take him to a hospital as they kad their compensation doctor 
to treat him. I then went on about my business. I informed my brother 
of the situation when he returned from New York about a week or ten 
days after November 13th, and explained that the car had been damaged 
and spoke of the man’s injuries and nose bleeding.” 

Attached to the above statement obtained on the 10th day of Janu- 
ary, 1919, is the following memorandum, signed by the appellant: 

“IT have read the attached statement made by my brother, Mr. Joseph 
Lewis, and same is correct.” 

The appellant in his evidence stated: 

“In the first conference, after he (Wells) got the letter from the in- 
Surance company, he came down and spoke about the case. He said he 
would get busy and go over to the State Accident Commission and try to 
be present at the hearing, on the second occasion he came back with this 
statement. He said: ‘I looked into the matter; there is nothing to do; 
they are trying to put one over on you, if anything happens we will look 
after you; don’t worry.’ This was on the second visit from Mr. Wells, 
and he had that statement, and Mr. Wells asked me to sign it, which I 
did. I have had no further conference with him except the information I 
received after signing the statement that I had no case against the com- 
pany and they were not responsible for any liability, which I think you 
have a letter also refusing counsel fee for the case.’ 

The “information” to which he refers was the following letter: 

“January 28, 1918. 

“Mr. Jack Lewis, 1411 E. Baltimore St., City—Dear Sir; At the re- 
quest of our client, the Commercial Casualty Company, we beg to return 
herewith original of letter addressed you by Mr. Harry H. Wilson, of 
the Globe Indemnity Company. 

“We are further instructed by the Commercial Casualty Company to 
formally notify you that on account of your failure to give the Com- 
mercial Casualty Company immediate notice of accident, to which it was 
extitled under the terms of the policy, the matter of this claim is not cov- 
ered by your policy No. AV-87065, or by ary insurance in this company. 
On account of your violation of the condition of the policy as to the giv- 
ing of notice it will be incumbent upon you to protect your interests in 
connection with any claim that may be made against you either by the 
Globe Indemnity Company or the representatives of the injured. 

“Yours truly, 
“[Signed] Wells & McCormick.” 

Thereafter, the exact date is not shown, suit was instituted by the 
Globe Indemnity Company against the appellant for the sum of $25,000, 
and the papers that were served upon him in connection with that suit 
were sent by his attorney, Mr. Goldstone, to the appellee, inclosed in a 
letter, dated the 28th day of August, 1919, asking it to defend the suit 
upon the condition that no responsibility should rest upon his client for 
the payment of fees in defending the action, and should it decline to de- 
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fend upon the condition named, it was asked to return the papers. The 
appellee replied, denying all liability under the policy for the loss claimed, 
but agreed to defend the suit with the understanding that it should not 
be liable for any judgment that might be obtained thereon, or for the pay- 
ment of any damage or loss on account of the accident upon which the suit 
was brought. This proposition was not accepted by the appellant, and 
the appellee declining to defend the suit, except upon the conditions stated 
by it, the appellant assumed to defend the suit himself. But before the 
case came to trial, it was compromised by the appellant paying to the 
Globe Insurance Company the sum of $500. This amount, together with 
the cost of suit and fees paid to counsel in defense of it, was demanded 
of appellee, and upon its refusal to pay the same, the suit in this case was 
brought. 

At the conclusion of the trial, in which the facts we have stated 
were adduced, three prayers were offered by the defendant. The effect of 
each was to take the case from the consideration of the jury. We need, 
however, to consider but one of the prayers granted. By it the jury was 
instructed “that from the uncontradicted evidence in this case, the plaintiff 
failed to give immediate notice to the defendant of the accident in ques- 
tion, within a reasonable time after he had been informed of its occur- 
rence,” and therefore the verdict must be in favor of the defendant. 

The counsel for the appellant, in their brief, speaking of this prayer, 
said : 

“The defendant’s third prayer required the jury to find from the un- 
contradicted evidence that plaintiff failed to give the company immediate 
notice of the accident. If this court should hold that under the language 
of the notice clause, the plaintiff should have given the company immediate 
notice, of the accident, and further hold that there was no waiver of no- 
tice, then the effect will be to prevent any recovery by the plaintiff for 
either his loss or his expenses.” 

The uncontradicted evidence discloses that the accident from which 
injury and death resulted occurred on the 13th day of November, 1918. 
The appellant, who was not at home at the time, returned a week or ten 
days thereafter, when he was told by his brother, the chauffeur, of the 
accident; his brother saying: 

“That he told him of the situation, and explained that the car had 
been damaged, and spoke of the man’s injuries and nose bleeding.” 

But though told of the accident and injuries to the man caused 
thereby, he gave no notice thereof to the appellee until after January 4, 
1919, six weeks or more thereafter, when told by letter from Wilson, at- 
torney for the Globe Indemnity Company, insurer of Crane Company for 
whom Fitzpatrick was working at the time of the accident, that he would 
be held responsible for the accident ang the loss resulting therefrom. 

The notice given at such time by the appellant to the appellee, as con- 
ceded by appellant’s counsel in their brief, was not in compliance with the 
provisions of the policy, if it were meant thereby that notice of the acci- 
dent was to be immediately given to the insurer by the insured. 

Therefore the inquiry to be made is: was it the intention of the par- 
ties to this insurance contract that immediate notice was to be given by 
the appellant to the appellee of the accident, and the injury or damage 
caused thereby, resulting in possible loss to the plaintiff. 

{1] The policy provides that— 

“Upon the occurrence of an accident or loss covered by the policy, 

the assured shall give immediate written notice thereof, with the fullest 
information obtainable at the time, to the company, or its duly authorized 
agent.” 
_ It is claimed by the appellant that because of the alternative expres- 
sion “accident or loss’ contained therein, no immediate notice need be 
given either of the accident, or loss, resulting from any injury or dam- 
age caused by such accident, but that such notice may be deferred until a 
claim is made upon the assured for such loss or damage; although the 
provision expressly states that— 
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' “Upon the occurrence of the accident or loss, the assured shall give 
immediate written notice thereof, with the fullest information obtainable 
at the time.” 

The necessity of giving notice applies both to the occurrence of the 
accident and to any loss, covered by the policy, resulting from any in- 
jury or damage caused at the time by the accident. In other words, im- 
mediate written notice of loss, covered by the policy, resulting from in- 
jury and damage caused by the accident as well as notice of the accident, 
which is practically inseparable therefrom, is to be given to the insurer and 
with it is to be furnished “the fullest, information obtainable at the time” 
of the accident. The loss, of which notice is to be given at such time, 
does not refer to the claim of loss made by the injured party, for that is 
cared for in the provision immediately following, where it is stated: 

“After a claim for damage (or loss) is made upon the assured on ac- 
count of such accident, the assured shall give like notice thereof, with full 
particulars.” 

Nor does it refer to the ascertained pecuniary loss suffered by the 
assured, for at such time the amount of such loss cannot be ascertained. 

[2] The meaning of the word “loss,” as used in the clause under 
construction, is the m#jury or, damage caused by the accident for which 
the insurer may, under the provisions of the policy be liable, though at 
such time the extent of the loss may not be ascertainable. 

The notice in the first provision of the clause is to precede the notice 
required in the second provision of the same clause, and it was not in- 
tended that the first notice to be given should be disregarded or deferred 
to the time when the notice required under the second provision of the 
clause is to be given; that is, the notice of the claim of loss. 

The assured by the first provision of the clause was to give imme- 
diate written notice of the accident or Joss resulting from injury or dam+ 
age caused by the accident, and in giving that notice he was required to 
furnish the fullest information obtainable at the time of the accident, not 
only as to how the accident occurred, but also of the injuries from which 
any loss, covered by the policy, resulted. 

The use of the words “or loss” in the policy might be dispensed with, 
without materially affecting the meaning of the contract, for if tie re- 
guirement was that immediate notice of the accident only should be given, 
“with the fullest information obtainable,” such notice, we think, should 
contain a \statement of the injury and damage caused by the accident, and 
therefore the addition of the word “‘loss,” stated in the disjunctive, adds, 
we think, little if anytiiing to the meaning of the contract as intended by 
the parties thereto. 

It may be said that the wisdom of requiring an immediate written 
notice of the accident or loss resulting therefrom, covered by the policy, 
with the fullest information obtainab'e at the time of the accident, is ap- 
parent, as was recognized by the court in McCarthy v. lendle, 230 Mass. 
35, 119 N. E. 188, L. R. A. 1918E, 111, in which it is said: 

“The occurrence of an accident and injury, however sliglit, may re- 
sult in litigation, even in protracted litigation. It is the experience of 
every defender of causes that it is a matter of first importance to be- 
come possessed of all material facts and of the names and residences of 
all known witnesses at the earliest possible moment, as facts may be for- 
gotten or distorted and witnesses may go beyond reach. It is an import- 
ant provision in that it is ‘for the protection of the insurer against fraud- 
ulent claims, and also against those which, although made in good faith, 
are not valid.’” 

The wording of the policy in Anoka Lumber Co. v. Fidelity & Cas- 
ualty Co., 63 Minn. 286, 65 N. W. 353, 30 L. R. A. 689, cited by the appel- 
lant in support of his contention, differs much from the wording of the 
policy in this case. The notice clause in thar case was that— ; 

“The assured upon the occurrence of an accident and upon notice of 
an accident, and upon notice of any claim on account of an accident, shall 
give immediate notice, in writing, of such accident or claim.” 
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And the contention made by the defendant was that the provisions 
contained in the policy required notice to be given whenever an accident 
occurs, and also that another notice was to be given when any claim on 
account of an accident was made. While the plaintiff contended that no 
notice was to be given thereunder until there had been both an accident 
and a claim by reason thereof, the court adopted the contention of the 
plaintiff, and we think very properly so. The notice to be given was upon 
the occurrence of the accident and upon notice of a claim on account of 
such accident. In the very nature of things, both events would not occur 
at one and the same time. The notice of claim of loss would follow the 
accident, and if both were to occur before the notice was to be given, it 
would necessarily be deferred until the notice of the claim of loss were 
given. But not so here, the notice in this case is to be given immediately 
upon the occurrence of an accident or loss resulting from injuries caused 
thereby, and we think it may be properly said that “loss,” as here under- 
stood, occurred with the happening of the accident and by the express 
provisions of the policy, notice thereof in connection with the accident 
should have been given by the appellant immediately after being in- 
formed of it. 

What we have said of the Anoka Lumber Co. Case in distinguishing 
it from the case before us also applies to the case of Grand Rapids Elec- 
tric Co. v. Fidelity & Casualty Co., 111 Mich. 148, 69 N. W. 249, cited by 
the appellant, where the language of the policy is practically the same. 

[3] The contention is also made that, if there was a breach of the 
contract of insurance on the part of the appellant, in not giving the notice 
required by the policy, the same was waived by the appellee by the acts 
and conduct of its agents in connection therewith. 

The first intimation that the appellee had of the accident, so far as 
the record discloses, was that received from the appellant over the phone, 
telling it of the demand made upon him by the Globe Indemnity Company 
Ly letter of January 4, 1919. What was said between them over the phone 
does not appear in the record, except the direction of the appellee that the 
appellant send to it the letter last mentioned. This letter was. sent as 
directed, but just when is not shown from the record. The record dis- 
closes no other communicaticn between the parties themselves. 

After the conversation over the phone, Mr. Wells, counsel for the 
appellee, called upon the appellant to learn something of the accident, and 
was told by him to see his brother, the chauffeur, which he did, and ob- 
tained from him a sworn statement. 

The appellant stated in his evidnce that Mr. Wells told him that he 
(Mr. Wells) would try to be present at the hearing before the State In- 
dustrial Accident Commission, when Fitzpatrick’s case came before it; 
and that he also told him that he was of the opinion that “they were try- 
ing to put one over on him,” but not to worry, he would “look after him.” 
Mr. Wells, he said, paid him two visits, one before he obtained the sworn 
statement from his brother and one afterwards. Upon one of these visits, 
which one is not clear from the evidence of the appellant, the above-re- 
lated conversation occurred. He, however, stated that the next informa- 
tion received from either the appellee or its counsel was the letter of 
January 28th, from Wells, in which he said that at.the request of his cli- 
ent, the appellee, he was returning to him the Globe Insurance Company’s 
letter that Lewis had sent to it, and further stated that he was instructed 
by his client to formally notify him “that cn account of your failure to 
give the Commercial Casualty Company immediate notice of accident to 
which it was entitled, under the terms of the policy, the matter of the 
claim is not covered by your policy,” and that it was incumbent upon him 
to protect his interests in connection with the claim made against him. In 
this letter he was not only told of the company’s refusal to acknowledge 
liability under the policy for the claim made against him, but he was told 
why they so regarded it as not binding upon it, because he had not given 
the required notice. 


The above conversation between the counsel and the appellants under 
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the circumstances alluded to fails to disclose, we think, an intention on the 
part of the defendant to waive any of its rights under the policy, includ- 
ing the right to successfully contest the claim of the plaintiff, because of 
the alleged breach of the contract by him. In our opinion, what was said 
at the time was not said for the purpose of influencing the conduct of the 
plaintiff, and we fail to see how it could have influenced him to the pre- 
judice of any right accruing to him under the policy. The appellant had 
already forfeited his right to rely on the policy by his failure to comply 
with the requirements of notice. As was said in McCord v. Masonic Cas- 
ualty Co., 201 Mass. 473, 88 N. E. 6, and quoted in Boston Elevated Rail- 
way v. Maryland Casualty Co., 232 Mass. 255, 122 N. E. 196, this is not a 
case “where the plaintiff has been induced to forego doing something 
which he might have done had he not been lulled into a false belief that 
nothing more was necessary. It is not like the case of a defect of form 
in a notice where the time for giving notice has not expired.” There is 
nothing, disclosed by the record, in the acts or conduct of the appellee or 
its agents, to show that it intended to waive the terms of the policy and 
relinquish the defendant's right to rely on its provisions. 

As we fail to discover error in the ruling of the court in granting 
the above-mentioned prayer, taking the case from the jury, the judgment 
below will be affirmed. 

Judgment affirmed, with costs. 


2 
KENNEY v. FRANKLIN FIRE INS. CO. OF PHILADELPHIA. 
(No. 14549.) 

(Kansas City Court of Appeals. Missouri. Jan. 8, 1923. Rehearing 
Denied Jan. 29, 1923.) 

247 Southwestern Reporter, 249. 

1. INSURANCE — MISREPRESENTA1IJON AS TO MODEL OF 
INSURED AUTOMOBILE AVOIDS POLICY AS MATTER OF 
LAW. 

A misrepresentation that the automobile insured against theft and fire 
was a 1918 model, when in fact it was a 1917 model, the list price of 
which was less than the list price for the 1918 model, was material to the 
risk and would avoid the policy as matter of law, even though the repre- 
sentations were innocently made, if they were relied upon by the insurer 
and formed the basis of the insurance. 

(For other cases, see Insurance, Dec. Dig. § 280.) 

2. INSURANCE — EVIDENCE’ HELD TO WARRANT FINDING 
INSURED DID NOT MISREPRESENT MODEL OF INSURED 
AUTOMOBILE. 

Evidence that plaintiff in applying for insurance on her automobile 
showed the agent of the insurance company the bill of sale, which stated 
the car was made in 1917, and that the agent remarked it was a 1918 
model built in 1917, held to warrant the jury in finding that insured did 
not misrepresent the model of the automobile. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

4. INSURANCE—STATEMENTS BY: BROKER HELD NOT CON- 
CLUSIVE ON INSURED. 

Though an insurance broker is ordinarily the agent for insured, state- 
ments made by him to the insurance company with reference to the insured 
automobile are not binding upon insured, where the latter applied di- 
rectly to the insurance company for the insurance and that company ref- 
erred the application to the broker to ascertain the facts. 

(For other cases, see Insurance, Dec. Dig. § 98.) 

5. INSURANCE — EVIDENCE HELD NOT TO SHOW CONCLU- 
SIVELY MISREPRESENTATION AS TO LIST PRICE OF 
AUTOMOBILE. 


In an action on a policy insuring an automobile against fire and theft, 
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evidence held not to show conclusively that insured misrepresented the 

list price of the automobile, but to warrant a finding that the agents of 

the insurers themselves ascertained and inserted in the policy the list 

price. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

6. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING RE- 
PRESENTATION AS TO PURCHASE PRICE OF AUTOMO- 
BILE WAS TRUE. 


Evidence as to the value of two diamonds given by plaintiff im part 
payment for the insured automobile held to warrant the jury in finding 
that the representation by plaintiff as to the amount she paid for the auto- 
mobile was true. ; 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Circuit Court, Pettis County; H. B. Shain, Judge. 

“Not to be officially published.” 

Action by Mary Cecelia Kenney against the Franklin Fire Insurance 
Company of Philadelphia, a corporation. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 2 


Montgomery & Rucker, of Sedalia, and Hogsett & Boyle, of Kansas 
City, for appellant. 

G. W. Barnett, of Sedalia, and Bruce Barnett, of Kansas City, for 
respondent. 


TrimBLe, P. y. This is an action on a policy of theft and fire insur- 
ance upon an automobile. There was a verdict and judgment in plain- 
tiff's favor for $2,000, and defendant appealed. The contention is that 
the trial court should have sustained defendant’s demurrer to the evidence. 

The policy was issued on the 2d day of June, 1920, insuring plaintiff 
against loss by theft and fire to the amount of $3,300 on an automobile de- 
scribed in the policy as a 1918 model Marmon touring automobile num- 
bered 7171391. 

The petition alleged that on the 16th day of October, 1920, said auto- 
mobile was stolen from in front of certain premises, and afterwards, as a 
direct result of said theft, was totally destroyed by fire. 

The answer admitted the execution of the policy, but set up the 
breach of three warranties, material to the risk, whereby it was alleged 
the policy was rendered null and void, to wit: (1) That plaintiff repre- 
sented that the automobile was a 1918 model, whereas it was a 1917 model. 
(2) That the list price thereof was $3,950, whereas it was only $3,100. 
(3) That the automobile cost plaintiff $3,500, whereas it had cost only 
$2,164. The answer further set up that upon discovering the breaches 
aforesaid, defendant tendered the premiums received The reply did not 
deny that tender was made, and admitted that the automobile was in fact 
a 1917 model. But the reply denied that plaintiff made any of the repre- 
sentations charged, except the representation that the automobile had cost 
$3,500 which, the reply stated, was true. The reply further set up that 
the defendant’s agents either knew the car was a 1917 model and by mis- 
take described it as a 1918 model, or made a mistake in thinking it was 
such; that the description was written by defendant’s agents and was not 
given by nor obtained from plaintiff, nor was the list price so obtained or 
given, but was obtained by defendant’s agents upon their own investigation. 

[1] There is no doubt but that if the car was represented by plaintiff 
or any one by whom she should be bound, as being a 1918 model, the list 
price of which was $3,950, and such representations were untrue, then | 
such were material to the risk and would avoid the policy as a matter of 
law. And this would be true even though such representations were in- 
nocently made, where the representations are the basis of the insurance 
and are relied upon by the insurer. Smith v. American Automobile Ins. 
Co., 188 Mo. App. 297, 303, 175 S. W. 113. 

There was evidence that the car was stolen from in front of the place 
cf business of plaintiff's husband, and that later it was found on the road 
some three miles over in Kansas where it had burned. So that no ques- 
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tion arises as to the right to recover because of any failure to prove the 
loss through theft and fire, as a protection against which the policy was 
issued. . 

[2] According to plaintiff's evidence, she called at the office of the 
insurance agents to obtain the insurance, and to the lady clerk there in 
charge showed the bill of sale under which plaintiff had purchased the 
automobile from one Thompson. The bill of sale showed the purchase 
price was $3,500, and it also showed that the car was made in 1917. The 
lady clerk in charge of the office looked ever the bill of sale and re- 
marked, “This is an ‘18 model”; that it was a car “built in 1917 used in 
18.” Plaintiff asked her if that was an ’18 model, to which the clerk re- 
plied, “Yes.” Plaintiff did not tell her it was an ’18 model, but asked her 
if it was. There is no evidence that plaintiff knew better or in any way 
led the agent to think it was a 1918 model. The clerk then made a pencil 
memorandum from which to draw the policy and asked plaintiff where the 
car was, and plaintiff told her it was at the Atlas Motor Car Company's 
display place, that being the place it was when purchased, and it had not 
yet been taken home by plaintiff. The clerk then said they would send 
some one to look at the car. Plaintiff then ‘eft, and in a few days she re- 
ceived the policy from the agents through the mail. The car was not 
brought home for several days after plaintiff purchased it. 

The lady clerk’s testimony was put into the case by defendant through 
her deposition; and she states that the policy was written under her su- 
pervision, but she does not recall the circumstances thereof. She does 
not anywhere deny the conversation plaintiff says took place. However, 
even if she had done so, it would seem that the question who told the 
truth would still be for the jury. From the foregoing, it will be seen 
that the jury could well find that plaintiff did not represent her car as be- 
ing a 1918 model, but that defendant's agents determined that fact for 
themselves; also, that the agents had ample cpportunity to inspect the car, 
had they chosen to do so. It is not shown that they did not go to see it; 
but if they had the opportunity to do so and chose to write the policy 
upon their own conclusion as to the facts and without an inspection of the 
car, then blame or penalty thereof~ should not fall upon plaintiff, inas- 
much as the bill of sale did not itself lead the agents astray but stated 
the real facts. 

[3] Some contention appears to be made that plaintiff's evidence is 
conclusively destroyed because she admits testifying in a deposition taken 
prior to the trial that she went to the agents’ office and gave them the 
facts in reference to the car, and did not suy anything about the conver- 
sation she testified to at the trial. We do not think this conclusively de- 
stroys her testimony, since the jury might well regard her deposition as a 
general and perhaps loose statement and conclusion of what was done, 
while her testimony at the trial was an accurate statement of the facts 
which occurred when she went to the agents’ office. There is no clear- 
cut, absolute, and unequivocal difference between her evidence in the de- 
position and her testimony at the trial such as to justify us in saying that 
the latter is conclusively destroyed by the former. In her deposition she 
did not state, nor was she asked, whom she talked to while in the agents’ 
office, nor did she purport or attempt to state what was said in the office 
on that occasion, and the answers she gave, which are contended conclu- 
sively contradict her at the trial, are in response to questions put to her 
which skillfully embody therein the facts now relied upon to defeat her 
case. In other words, a comparison of what she said in her deposition 
with what she testified to at the trial presents a situation wherein it, was 
for the jury to say whether there was in fact an inexplicable and flat- 
footed difference between the two, and if there was an apparent difference, 
which was true. 

[4] The plaintiff cannot be conclusively held bound by such repre- 
sentation on the theory that the information on which the policy was writ- 
ten was obtained by one Ransom, who had an office with or adjoining de- 
fendant’s insurance agents, and who testified he was a broker who ob- 
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tained insurance and turned it over to the agents for a part of their com- 
mission. While an insurance broker is in general the agent of the insured 
and not of the insurer, yet he may bean agent of the latter if the facts 
warrant it. But im this case the plaintiff did not seek her insurance 
through Ransom; and regardless of whether Ransom was or was not the 
agent of defendant, and even if he did prepare the data from which the 
policy was written, he testified that he did not know and was not sure 
but that he obtained the information from the agents’ office. In other 
words, his evidence which was introduced by defendant shows that all he 
may have done was to get the data the lady clerk prepared when plaintiff 
applied for the insurance, as plaintiff said she did. Manifestly plaintiff 
is not conclusively bound by Ransom’s testimony. 

[5] As to the representation that the list price of the automobile was 
$3,950, there is no evidence that plaintiff represented such to be the list 
price of her automobile. The agents kept a book showing the list price 
of automobiles, and it is fairly inferable that this list price of $3,950 was 
obtainable by the agents and inserted in the policy from their own re- 
cords. No discussion was had with plaintiff as to the list price. Besides, 
we are unable to find any evidence as to what the price of a 1917 model 
Marmon was in 1920 when the policy was written, and the evidence is 
that even used cars were then very high owing to conditions and the in- 
ability to get cars at that time. 

[6] As to the representation that the price paid for the car was $3,- 
500, the record discloses evidence on the part of plaintiff that such was 
the price paid. The burden was on defendant to show that such repre- 
sentation was not true. Plaintiff’s evidence is that they traded a Dodge 
car in at $1,085, two diamonds at $1,600, and $815 in money. One witness 
placed the value of the diamonds at $1,500 for the larger and $1,000 for 
the smaller one, which would make them worth $2,500. The defendant 
had the larger diamond valued by an expert on September 8, 1921, and he 
gave it as his opinion that the diamond, examined as he had done in its 
setting, was worth, on a conservative estimate, $900 at the time of his ap- 
praisal; but as diamonds were higher in 1920, this was about 85 per cent. 
of its value at the time the automobile was bought, making the diamond 
werth then about $1,060. No appraisement was had on the smaller dia- 
mond; but even if the estimate thereon heretofore stated of $1,000 be too 
high, it could be reduced to $700 and still the two diamonds would be 
worth over $1,600, the value at which they were traded for the car. It 
is true defendant had evidence tending to show that the value paid for 
the car was less than $3,500; but, on the record as it is, the question was 
for the jury, and we cannot say that the representation has been con- 
clusively shown to be untrue. 

In the way the case was submitted to the jury in the instructions, they 
could not find for plaintiff unless they found from the evidence that she 
did not represent the automobile to be a 1918 model, and did not represent 
that its list price was $3,950, and that the automobile actually cost plain- 
tiff $3,500. We think the evidence was sufficient to make all these ques- 
tions matters for the jury to settle. 

Entertaining the view that there is no ground for interference with 
the judgment, it is accordingly affirmed. 


All concur. 
a 


STATE ex rEL. WESTERN AUTOMOBILE INS. CO. v. TRIMBLE 
ET AL., JuDGES. (No. 23369.) 
(Supreme Court of Missouri, in Banc. March 3, 1923. Motion for Re- 
hearing Denied April 2, 1923.) 
249 Southwestern Reporter, 902. 
1. COURTS — DECISION AS TO INSURANCE CONTRACT HELD 
TO CONFLICT WITH PRIOR DECISIONS. 
Holding that policy clause limiting indemnity to sums actually paid in 
money did not prevent recovery for payment of judgment by insured’s 
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note secured by mortgage on his realty held to conflict with prior decisions 
of the Supreme Court. 
(For other cases, see Courts, Dec. Dig. § 231[4].) 


2. CERTIORARI—INSURANCE POLICY AND BY-LAWS REFER- 
RED TO IN DECISION REVIEWED ARE TO BE CONSID- 
ERED BY SUPREME COURT ON REVIEW. 

On certiorari to quash the record of the Court of Appeals on the 
ground that its decision construing an insurance policy was contrary to 
prior decisions of the Supreme Court, where the decision of the Court of 
Appeals referred to and quoted freely from the policy and by-laws of the 
insurance company, the contract and by-laws were thereby drawn into the 
opinion by reference and were for consideration by the Supreme Court as if 
they had been written into it in full. 

(For other cases, see Certiorari, Dec. Dig. § 50.) 

Walker and White, JJ., and Woodson, C. J., dissenting. 

Certiorari by the State, on the relation of the Western Automobile 
Insurance Company, directed to Francis H. Trimble, and others, judges. 
Record quashed. 


M. D. Aber, of Warrensburg, for relator. 
Nick M. Bradley and W. E. Suddath, both of Warrensburg, for re- 
spondents. 


James T. Brarr, J. [1] Certiorari. The writ brings here the record 
of the Kansas City Court of Appeals in Ben Pickel v. Western Automo- 
bile Insurance Company. The question prescnted is whether the decision 
of the Court of Appeals conflicts with previous controlling decisions of 
this court respecting the construction of contracts of insurance. 

It appears from the opinion of the Court of Appeals that the action 
hefore it is upon a contract of indemnity insurance issued to plaintiff by 
defendant, relator here. While driving the automobile covered by the 
policy, Pickel collided with another automobile and injured Hanna and 
Walker. Pickel notified relator and it later declined to “assume any lia- 
bility in the case.” Walker and Hanna sued Pickel and recovered judg- 
ment. Relator continued to deny liability and did not appear. The judg- 
men: fo~ Walker was for $600 and $93.40 costs. Hanna’s judgment was 
for $300 and $10.35 costs. The costs Pickel paid in cash. Attorney's fees 
m the sum of $300 “plaintiff paid by giving his unsecured promissory 
note,” the Court of Appeal states. “In payment and satisfaction of the 
two judgments plaintiff gave to each of the respective holders thereof 
his promissory note for the amount of the judgment, which note was duly 
secured by deed of trust on land belonging to plaintiff, whereupon the two 
judgments were released upon the margin of the records thereof.” Pickel 
then sued relator upon the indemnity policy to recover the amounts of the 
judgments and expenses of litigation. There was a judgment for Pickel 
for the full amount. The company appealed. 

[2] The Court of Appeals held that the defense under the policy that 
Pickel was intoxicated when the collision occurred had been settled by 
the verdict rendered on conflicting evidence The principal question in 
the Court of Appeals and the one the decision upon which is contended to 
have conflicted controlling decisions of this court grew out of the refusal 
of the trial court to give an instruction in the nature of a demurrer to 
Pickel’s evidence. The company, the opinion states contended in the Court 
of Appeals “that the policy is not one of indemnity for liability.” The 
Court of Appeals held this was the correct construction of the policy. Ot 
this holding relator does not complain. The Court of Appeals then took 
up the question whether the course pursued by Pickel gave him a right 
of action on the policy for “loss resulting from liability.” It sustained 
Pickel’s right to sue. This is the particular ruling said to be out of har- 
mony with decisions of this court. In deciding this the Court of Appeals 
referred to and quoted freely from the policy and the by-laws of rela- 
tor and foinded its ruling upon their construction. Under the decisions 
(State ex rel. Kansas City v. Ellison, 281 Mo. loc. cit. 674 et seq., 220 S. 
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W. 498, and cases cited; State ex rel. Raleigh Inv. Co. v. Allen et al. 
[Mo. Sup.] 242 S. W. loc. cit. 78; State ex rel. Natl. Council Knights and 
Ladies of Security v. Trimble [Mo. Supp.] 239 S. W. loc. cit. 468), the 
contract and by-laws are thereby drawn into the opinion by reference 
and are for consideration in this proceeding as if they had been written 
into it in full. The Court of Appeals quotes nearly or quite all the perti- 
nent provisions of the policy and by-laws and construes them to give a 
cause of action to Pickel, both for the amount of the judgments, the costs, 
and attorney’s fees. No question is made concerning the costs, which 
were paid by Pickel in cash. In discussing the question which remains, 
i. e. whether Pickel had a cause of action against relator for anything ex- 
cept the actual cash he had paid out, the several provisions of the policy 
and by-laws relevant to that question will be considered in the order in 
which they appear. The principles applied by the Court of Appeals are 
that when an insurance policy is open to two constructions, the one most 
favorable to the insured will be adopted, as the language is that of the in- 
surer; and conditions which narrow the range and limit the force of the 
principal obligation, or tend to defeat it altogether, should be construed 
against the company where there is room for contention . Matthews v. 
Modern Woodmen, 236 Mo. 326, 342, 343, 139 S. W. 151, Ann. Cas. 1912D, 
483. The position of relator is that the language of the policy and by- 
laws is unambiguous and susceptible of but one construction that in such 
case the rules adverted to by the Court of Appeals cannot be employed to 
give the contract a meaning its language does not warrant; that the Court 
of Appeals did give it such a meaning and thereby brought its decision 
into conflict with the principle of the decision of this court in State ex rel. 
v. Ellison, 269 Mo. loc. cit. 420, 190 S. W. 879, and other decisions cited. 

As stated by the Court of Appeals, “The insurance contract is made 
up of the policy and * * * the by-laws.” The part of the policy 
which is pertinent to the present question is: 

“In consideration of the application * * * and admission fee paid, 
the * * * association does hereby receive the said Ben Pickel * * * 
asa member * * * and upon the consideration aforesaid and upon the 
further consideration and condition of the payment of all Assessments 
* * * within the time provided for, * * * there shall be payable 
to said member * * * such sums of money as are guaranteed to said 
member by the by-laws of this association, by reason of any clain: or de- 
mand made upon said member on account of bodily injuries or death, suf- 
fered or alleged to have been suffered, by ary person or persons, through 
the ownership, maintenance or use of the automobile enumerated and de- 
scribed in the member’s application, * * 7* 

The policy also provides for losses resulting from damage to property. 
It limits liability for loss for causing death of any one person to $2,500 
and fixes $5,000 as the maximum liability for “any one accident.” Lia- 
bility for loss by reason of damage to property in any one accident is 
limited to $500. Following this the following appears in the policy: 

“And any and all of such payments, or liability to pay, shall be and 
are, in accordance with and subject to each and all of the provisions of 
the by-laws of said association, * * * which said by-laws are hereby 
referred to and made a part hereof as fully as if they were recited at 
length over the signatures hereto affixed, * * * and the said Ben 
Pickel hereby and by the acceptance hereof, agrees to abide, and be bound. 
by said by-laws, and each of them. * * 

Sections 1 and 2 of article 1 of the by-laws state the name ana piace 
of business of relator. Section 3 of article 1 is to the effect that the “ob- 
ject of this association is to perfect and maintain a mutual association tor 
the purpose of indemnifying and protecting its members against claims 
for loss and damage to persons and property of others arising from owner- 
ship, use and maintenance of an automobile.” These three sections appear 
under an article title—‘Name, Location, Obje ct,’ In article 6 of the by- 
laws are found the same provisions as to what constitutes the contract 
of indemnity and as to the limitations upon liability as appear in the pol- 
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icy or certificate. Article 8 of the by-laws is entitled “Indemnities or 
Benefits.” Section 1 of that article of the by-laws provides that— 

“Each member of this association will be indemnified for any sums 
paid by such member in satisfaction of any judgment imposed by law upon 
such member on account of bodily injuries or death suffered, or alleged 
to have been suffered, by any person or persons through the ownership, 
maintenance or use of the automobile enumerated,” etc. 

Section 2 of article 8 contains like provisions respecting damages to 
property. The section immediately following these two reads thus: 

“Provided that in no event does liability accrue against this association 
in favor of a member until payment or payments within the terms of his 
membership have actually been made by said member. * * *” 

Several other short sections follow which deal with the matter of in- 
demnity, notice of suit, and duties of certificate holder. Section 14, the 
last section in article 8, reads as follows: 

“Unless otherwise provided by law of the state within which this cer- 
tificate is issued, no action shall lie against this association to recover for 
any indemnity or benefit guaranteed by this certificate, until final judg- 
ment has beem rendered against the member after an actual trial of the 
issues on the merits, in a suit duly instituted within the period limited by 
the statute of limitation; and then only, provided such action against this 
association be brought by the member personally, for loss or expense ac- 
tually paid in money by said member in satisfaction of such final judg- 
a, FoF: Ss” 

In holding that the settlement of the judgments by giving notes se- 
cured, by deeds of trust constituted a payment within the contract and 
entitled Pickel to sue, the Court of Appeals said that— 

If Pickel had “paid and satisfied the said judgments and thereby sus- 
tained such loss, it would seem that it should little concern defendant how 
or in what way it was paid, whether in cash or in property. However, it 
may be that defendants are entitled to require that payment be madé@ in a 
particular manner. But before it should be exempted from liability under 
the policy on that ground, it should clearly and explicitly appear that such 
is the strict requirement specified in the insurance contract, and that no 
other meaning is possible.” 

The court refers to the principles and decision already mentioned, and 
then says: 

“Now, in its widest and popular sense, the term ‘money’ is frequently 
employed as synonymous with property. (Citing cases.) ‘The term money 
can be used in a restricted ard also an en!arged sense. In one it is a 
standard of value or medium of exchange stamped by government au- 
thority ; and in the other, in addition to this, it includes stocks, bonds and 
other personal securities.’ ” 

It is then stated that the notes Pickel gave were solvent, were ac- 
cme as payment, and therefore discharged the judgments. The court 
adds : 

“We think the clause relied upon by defendant to defeat the insurance 
herein—the very object and the only object of the insurance contract—can 
be interpreted to require merely that insured should pay and discharge 
the judgments, in which case defendant would reimburse him for the 
loss sustained.” 

It is quite clear that there is nothing in the policy or certificate which, 
in itself purports to inform the member what he may recover from the 
association in case of loss. The language therein used specifically in- 
forms the member that he must look to the by-laws in order to discover 
what is “guaranteed to said member.” The by-laws are expressly made a 
part of the contract. With respect to these things there is neither am- 
biguity in the language nor was there doubt in the mind of the Court of 
Appeals. The certificate sends the member and the courts to the by-laws 
for the solution of the question as to what were the conditions of the ac- 
orual of liability on the part of the association. Turning there, it is sug- 
gested that the section (3 of article 1) which states the general object of 
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the association bears upon the question before the Court of Appeals. It 
is quoted above. It merely states the general object in view. It does 
not purport either to define the association’s liability, or to state the con- 
dition thereof, or to “guarantee” to the member any payments whatever. 
It has nothing in rt which has any tendency to exclude from the by-laws 
conditions and limitations. which follow this merely and patently intro- 
ductory paragraph. It cannot aid in the construction of the subsequently 
written provision pertaining to liability and actions If sections 1 and 2 
of article 8, as previously set out, stood alone, a different question would 
be presented; but they are modified by the proviso which follows them, 
which expressly provides that— 

“In no event does liability accrue against this association in favor of 
a member until payment or payments within the terms of his membership 
have actually been made by such member.” 

The very presence and existence of the proviso is notice that the sec- 
tions which it qualifies do not within themselves contain all the conditions 
cf liability and that those conditions are to be found elsewhere. In fact, 
the only section which undertakes to define without express or neces- 
sarily implied reference to other provision’, what payments may be re- 
covered, is section 14 of article 8. There is nothing obscure in its posi- 
tion, type, or language. In the certificate and in the other by-laws sign- 
posts are put up which point plainly to this section. It is in the article 
which is obviously intended to and does define relator’s liability and the 
conditions of it. It clearly states the conditions precedent to the mainte- 
nance of an action against the association by the insured. It is the only 
section which, fairly construed purports to do so. One of these conditions 
is that the action must “be brought by the member personally, for loss or 
expense actually paid in money by such member in satisfaction of such 
final judgment.” Is this ambiguous language? It is to be kept in mind 
that the policy, as the Court of Appeals correctly held, is one against loss 
and not one against liability The clause last quoted defines the “loss” 
which will be repaid. It is a loss which has been paid. It must have been 
actually paid in money. Cases construing wills in which money was held 
to include property within its meaning, in response to the presumption 
against intestacy, are not in point. There is nothing in the context to 
expand the meaning of the word “money” beyond, at least, the popular 
meaning which includes everything commonly used as a medium of ex- 
change. The language itself is restrictive and emphatic. It will not do, 
as the Court of Appeals pointed out, to argue that the parties should not 
have made the contract. That was their affair. The other parts of the 
contract are no more in conflict with relator’s construction of section 14 
than they are with the limitations upon the amount of liability or upon 
the sorts of injury covered by the policy. The language is unequivocal 
and is to be given its plain meaning, though found in an insurance con- 
tract. State ex rel. v. Ellison, 269 Mo. loc. cit. 420, 190 S. W. 879. 
While, as has been stiggested here, the courts “have strained the discretion 
that lies in the scope of judicial interpretation to prevent forfeiture of 
insurance,” even that falls short of justifying the result in this case which, 
with due respect, seems to us not to be the prevention of a forfeiture of 
insurance but, in fact, the creation of insurance against liability for losses 
by means of the expansion of the policy to cover losses unequivocally ex- 
cluded by the language used by the parties in their contract. Courts may, 
in proper cases, construe the contracts of the parties, but they have no 
power to construct a new contract for them. The reason which moved 
the parties to write the contract as they did is not material. The ques- 
tion here is not, “Why is the provision in the contract?” but merely, “Is 
it there?” Nevertheless, a reason is conceivable. The liability of relator 
is limited to a rather modest sum both for injury to life or limb or prop- 
erty. Could it be that relator may have desired to limit its membership 
to solvent persons who might be moved by considerations of their financial 
welfare and danger thereto if they did not conduct themselves with dis- 
cretion, to make efforts to avoid the negligent injuring-of others, which 
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considerations might not so much influence one whose possession was, per- 
haps, a mortgaged automobile which he had insured? The fact that the 
member in this case was solvent does not exemhpt him from the conditions 
of his contract. It merely is the thing which made him eligible for such 
a membership as might, if the contract conditions were met, enable him 
to collect the amount his contract called for. But the conclusive thing is 
that he agreed to the conditions which he now seeks to have “construed” 
out of his contract. The payment he made is doubtless good between him 
and the injured persons. It does not fall within his policy. What his 
position will be when his notes are “actually paid in money” is not a ques- 
tion in this case. 

The decision of the Court of Appeals conflicts with the cases which 
hold that unambiguous language is not open to construction to defeat an 
insurance company any more than any other litigant, as is held in the 
case cited above, and others. No question concerning the liberality of 
construction in insurance cases is involved in this case. With all respect 
to our brethren of that court, we think the record should be quashed. It 
is so ordered. 

Graves, David E. Blair, ang Ragland, JJ., concur. 

White, J., dissents. 

Walker, J., dissents in separate opinion, in which Woodson, C. J., 
concurs. 

WALKER, J. (dissenting). The matters submitted for consideration 
are of such importance, not only as involving a proper interpretation ot 
the insurance law, but the right of individual contract, that I am con- 
strained to record at length my reasons for disagreeing with the ruling of 
the majority. 

This was a proceeding by certiorari to quash the judgment of the Kan- 
sas City Court of Appeals, affirming a judgment of the circuit court of 
Johnson county rendered in the case of Pickel v. Western Automobile 
Insurance Company. 

The Western Automobile Insurance Company is a corporation au- 
thorized to issue indemnity policies of insurance on the mutual plan to 
owners of automobiles. These policies constitute the contracts which de- 
fine the liability of the company to its members. They are made up of 
the principal obligation, or the policy proper, and the by-laws of the com- 
pany. To illustrate, the principal obligation is couched in the following 
language: 

“In consideration of the application for membership in the Western 
Automobile Indemnity Association, heretofore executed by Ben Pickel 
which said application for membership is hereby referred to and made a 
part of this contract, and in consideration of the admission fee paid, the 
said Western Automobile Indemnity Association does hereby receive said 
Ben Pickel of Warrensburg, state of Missouri, as a member of said as- 
sociation, * * * there shall be payable to said membcr, his heirs of 
legal representatives, such sums of money as are guaranteed to said mem- 
ber by the by-laws of this association by reason of any claim or demand 
made upon said member on account of bodily injuries or death suffered 
or alleged to have been suffered by any person or persons through the 
ownership, maintenance or use of the automobile,” etc. 

The sections of the by-laws pertinent to the matter at issue are as 
follows: . 

“Article I. Name, Lociation, Object. Section 3. The object of this 
association is to perfect and maintain a mutual association for the pur- 
pose of indemnifying and protecting its members against claims for loss 
and damage to others arising from the ownership, use and maintenance of 
an automobile.” 

“Article VIII. Indemnities or Benefits Section 1. Each member 
of this association will be indemnified for any sums paid by such mem- 
ber in satisfaction of any judgment imposed by law on such member on 
account of bodily injuries,” etc. * * * “This association’s liability un- 
der its certificate of membership, on account of such bodily injuries or 
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death shall not exceed the sum or sums stated and fixed in such certifi- 
cate; this association will however, pay the expense of litigation in any 
case in addition to such stated limit of liability.” 

“Section 14. Unless otherwise provided by law of the state within 
which this certificate is issued, no action shall lie against this association 
to recover for any indemnity or benefit guaranteed by this certificate, until 
final judgment has been rendered against the member, after an actual trial 
of the issues on the merits, in a suit duly instituted within the period 
limited by the statute of limitations and then, only, provided such action 
against this association be brought by the member personally for loss or 
expense actually paid in money by such member in satisfaction of such 
fiial judgment. This clause shall not in any way limit, restrict or abridge 
this association’s defense to any such action.” 


While Pickel was driving his automobile mentioned in the indemnity 
pelicy, he collided with another automobile and injured two persons therein 
named Hanna and Walker. Pickel was also injured in the collision and 
notified the insurance company of the accident. Eleven days thereafter, 
while he was in the hospital being treated for the injuries received, he 
was notified in writing that the company decl:ned to assume any liability 
in the case. Hanna and Walker each brought suit against him to recover 
damages for the injuries they received. He transmitted the summons 
served upon him to the insurance company, which denied liability. He 
thereupon assumed the defense of these cases. Walker's was tried before 
a jury in the regular way and resulted in a verdict and judgment in his 
favor for $600. Thereafter Hanna’s case was tried. A jury was waived 
and the cause was submitted to the court upon the pleadings and evidence, 
and a judgment was rendered in his favor for $500. Each judgment car- 
ried the costs and in Walker’s case these amounted to $93.40, while in 
Hanna’s they were $10.35. Pickel paid these costs in cash. The fee for 
the attorney defending Pickel in the two suits was $300, which Pickel paid 
by giving his unsecured promissory note. In payment and satisfaction of 
the two judgments. Pickel gave to cach of the respective holders thereof 
his promissory note for the amount of the judgment, which notes were 
secured by deeds of trust upon !end belonging to him, whereupon the two 
judgments were released upon the margin cf the records thereof. 


Pickel then brought suit upon the policy of indemnity insurance to re- 
cover the total amount he had been required to expend in satisfaction of 
the judgments rendered against him and the expense of litigation, all of 
which was within the terms of the pclicy. 


I. There is no occasion for controversy concerning the correctness or 
application of the general rule for the construction of the language of con- 
tracts While it is true that ‘‘contracts of insurance differ 1m no respect 
from other contracts, as to the rules for their interpretation,” this general 
rule is subject to well-defined limitations, especially applicable to this class 
of contracts; one of which is that when the language of a policy or con- 
tract of insurance is open to two constructions, the one most favorable to 
the insured will be adopted because the language employed in the drafting 
cf the obligation is that of the insurer (Matthews v. M. W. A., 236 Mo. 
loc. cit. 342, 139 S. W. 151, Ann. Cas. 1912D, 483); and the further salu- 
tary rule that the terms employed should be strictly construed against the 
company when they tend to limit or remove the range of the principal 
obligation. We cannot do better by way of exemplifying the wisdom of 
the application of this last limitation than to quote from Dezell v. Fidelity 
& Casualty Co., 176 Mo. loc. cit. 266, 75 S. W. loc. cit. 1113, as follows: 


“The Legislature in most of the states have recognized that in the act 
of making a contract for life insurance the company by its peculiar tech- 
nical knowledge has an advantage over a man of ordinary business capa- 
city, not trained in that art, and have imposed certain conditions * * * 
which will be enforced even against the express terms of the policy. And 
not only have the Legislatures exerted their authority in such matters, 
but the courts of the country also have strained the discretion that lies in 
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the scope of judicial interpretation to prevent a forfeiture of the insur- 
ance.” 


To this rule of construction as applied to the character of insurance 
companies here under review, we give our unqualified approval. The au- 
thority for their creation and the only reason for their recognition by the 
law is that they are to afford protection within the terms of their articles 
of association and by-laws to their members. 


What, therefore, is the general purpose of the company in question? 
We are told in no uncertain terms in section 3 of the initial article of its 
by-laws that it is “the indemnifying and protecting of its members against 
claims for loss and damage to others arising from the ownership and 
maintenance of an automobile.” Looking further to the by-laws for the 
conditions under which this protection will be extended, we find in section 
1 of article 8 that members “will be indemnified for sums paid by them 
in satisfaction of judgments imposed by law on account of bodily in- 
juries,” etc. It is evident, therefore, that the primary purpose of this 
company is protection and that this purpose will become operative upon a 
compliance with the condition stated. 


But it is contended under a subsequent phrase appearing in section 14 
of article 8 of the by-laws that notwithstanding every other condition re- 
quired of the member has been complied with unless the loss or expense 
which the member has incurred be actually paid in money in satisfactioa 
of the judgment therefor, there is no such liability on the part of the 
company as is contemplated by its by-laws. To thus construe the limit 
of the company’s liability uecessitates a disregard of or an ignoring of 
not only the purpose of its creation but of all the other specified con- 
ditions, a compliance with which was to render the company liable. Such 
a strained and narrow construction not only violates spirit of the rule un- 
equivocally stated in the Matthews and Dezell Cases, supra, but is at 
variance with such a wholesome interpretation of the by-laws as will ef- 
fect and not defeat the purpose of the creation of the company. The lia- 
bility of the company to the members having been fixed by the rendering 
of the judgment against the latter, of what possible concern can it be to 
the company as to the manner in which the judgment has been satisfied? 
“Paid in money” therefore should not under the facts at bar be held to 
mean a Satisfaction in the coin of the realm or the recognized medium of 
exchange, but such a payment or satisfaction as will release the member 
from the burden of the judgment and afford proot of that fact to the 
company. If there were no precedents, therefore, authorizing a liberal 
interpretation to be given the word money, as used in these by-laws, it is 
vital to a just administration of the law and a proper defining of the com- 
pany’s liability that one be made now. We are therefore of the opinion 
that the phrase “paid in money,” as used in section J, means such a sat- 
isfaction of the final judgment against the member as will relieve him 
from any further liability thereon. Any other const-uction of this con- 
tract authorizes the application of that well-known maxim, qui haeret in 
litera hacret in cortice. In thus ruling there remains no tenable ground 
for this action, and our writ which was improvidettly issued should be 
cuashed. 


—_- ae 


STODDART vy. NATIONAL LIBERTY INS. CO. OF AMERICA. 
(No. 14677.) 


(Kansas City Court of Appeals. Missouri. May 21, 1923.) 
251 Southwestern Reporter, 398. 


1. INSURANCE—EXISTENCE OF MORTGAGE IS MATERIAL TO 
RISK. 


The existence of a mortgage on insured property is material to the risk. 
(For other cases, see Insurance, Dec. Dig. § 283[3].) 
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2.INSURANCE— WHETHER THERE WAS EXISTING MORT- 
GAGE ON INSURED PROPERTY HELD FOR JURY. 
(For other cases, see Insurance, Dec. Dig. § 668[5].) 


In action on automobile fire insurance policy, whether there was an 
existing valid mortgage on the automobile Aeld for the se 

Appeal from Circuit Court, Buchanan County; Thos. B. Allen, Judge. 

“Not to be officially published.” 

Action by Thomas R. Stoddart against the National Liberty Insurance 
Company of America. From judgment for plaintiff, defendant appeals. 
Reversed and remanded. 

John S. Boyer, of St. Joseph, and Crow & Néwman, of Kansas City, 
for appellant. 

John E. Heffley and Randolph & Randolph, all of St. Joseph, for re- 
spondent. 


ARNOLD, J. This is a suit to recover on a fire i insurance policy of $1,- 
500, issued by defendant in favor of plaintiff on a 1¥%4-ton Gary truck. 

Defendant is a corporation organized and existing under the laws of 
the state of New York, and licensed to transact a general fire insurance 
business in the state of Missouri. The policy upon which this suit is based 
was issued June 27, 1921, and the premium thereon paid. On September 1, 
1921, the said truck was destroyed by fire. Defendant refused to pay the 
loss because of an alleged violation of a certain clause in said policy which 
provided that, if any mortgage be executed upon the automobile described 
in the policy after the delivery thereof, without the written consent of de- 
fendant company, then the policy should become null and void. 

The truck was purchased by plaintiff from the Gary Truck Sales Com- 
pany of St. Joseph, Mo., January 22, 1920, and on July 8, 1920, plaintiff 
entered into a conditional contract of sale of the truck to one Frank D. 
Becker. Becker placed a mortgage on the truck payable to one Lee 
Brown and plaintiff—in the case of the latter for the unpaid purchase price. 
The defendant issued to Becker a policy of fire insurance on the truck for 
the sum of $2000, loss payable to T. H. Stoddart, plaintiff herein, and Lee 
Brown. Becker failed to meet the deferred payments on the purchase 
price, and plaintiff thereupon took the truck by writ of replevin, paid off 
the $450 mortgage placed thereon by Becker, and applied to defendant for 
the cancellation of the policy issued to Becker, and secured a new policy 
for $1,500, issued in plaintiff's name. In his application for the new policy 
plaintiff stated there were no existing mortgages or liens against the truck 
at that time affecting plaintiff’s status 2s the unconditional and sole owner 
thereof. In order to pay off the Becker mortgage plaintiff borrowed $450 
from the Morris Plan Bank of St. Joseph, giving a note therefor with one 
Walter O. Hoover as security. 

At this point the testimony diverges, and there follows a heated dis- 
pute as to the facts in the case. It is contended by plaintiff, and there is 
substituted therefor. However, there was a copy of the chattel mortgage 
and executed a note for the loan, and at the suggestion of the manager of 
the bank also executed a chattel mortgage to said Hoover; that on a sec- 
ond visit the first agreement was changed and a new one entered into; 
that the manager of the bank, Mr. Toel, informed plaintiff that, with Mr. 
Hoover as an indorser, no chattel mortgage was needed, and the first set 
of papers was destroyed, and a note signed by plaintiff and Hoover was 
substituted therefor. However, there was a copy of the chattel morgage 
filed for record in the office of the recorder of deeds on June 23, 1921, and 
canceled by the recorder February 1, 1922. 


It is claimed by defendant that the chattel mortgage he gave to Hoover 
was by him assigned to the Morris Plan Bank, and a copy thereof filed in 
the recorder’s’ office, and that the mortgage on the truck was therefore 
an existing valid lien against the truck at the time the policy was issued 
until and after, the destruction of the truck, and that it-was afterwards 
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canceled as above indicated. There was evidence tending to support this 
view. 

The question for our determination is: Was there a valid chattel 
mortgage existing against the truck at the time the policy was issued and 
at the time the truck was burned, which would have invalidated the policy 
under the clause above mentioned 

The original mortgage was not introduced in evidence, and it was 
claimed that neither the bank nor plaintiff had it. However, a certified 
copy of the copy on file with the recorder of deeds was introduced. 

The petition is formal, pleads the issuance by defendant of the policy, 
the destruction of the truck by fire, and prays judgment for the face of 
the policy less 5 per cent. for wear and tear, as provided by the policy, or 
$1,425, and reasonable attorney fees for vexatious delay. 

The amended answer is first a general denial, and specially pleads the 
terms of the policy as follows: 

‘“* * * That if any mortgage be executed on the automobilé de- 
scribed in the policy after the delivery of said policy, without the written 
consent of defendant company, then said policy shall be void.” 

The answer further charges that at the time the policy was issued 
there was a chattel mortgage on said car securing the payment of $450 to 
W. O. Hoover, and that at the time the policy was issued plaintiff was 
not the sole owner of said truck, and that by reason thereof the policy 
sued on had no existence in fact. Tender of return of the premium prior 
to the institution of this suit also was pleaded. The answer further 
charges that at the time the policy was issued plaintiff was not in pos- 
session, nor was he the owner of said car. 

The reply is a general denial, and further pleads knowledge of de- 
fendant of the sale of said car to Becker and other facts surrounding the 
dealings and replevin suit, and states that “at the time he fully believed 
that all liens, incumbrances and mortgages against said truck had been 
canceled and released,” and ‘‘that there was not on said truck at the time 
said policy was issued, nor at the time it was burned any lien or incum- 
brance or condition of title which was material to the risk assumed by 
the defendant, or in any manner increased the hazard assumed by the de- 
fendant.” 

A peremptory instruction offered on behalf of defendant at the close 
of all the evidence was refused by the court. The verdict and judgment 
were for plaintiff in the sum of $1,402.50. After unsuccessful motions for 
a new trial and in arrest, defendant appeals. 

For its first assignment of error defendant urges that the trial court 
erred in refusing to sustain its demurrer offered at the close of the evi- 
dence, for the reason that plaintiff admitted under oath in his examination 
by an adjuster of the company, made under the terms of the policy, that 
the property was mortgaged at the time the policy was issued and at the 
time the truck was burned. Plaintiff meets this situation by testimony 
tending to show that said adjuster refused to allow him to explain the 
circumstances relative to the alleged agreement to tear up the mortgage, 
and charges that the adjuster’s investigation extended only so far as to de- 
velop a situation that would be useful in defeating the claim, and not far 
enough to establish the actual facts as to the status of the mortgage. 

[1] There can be no question that, if there was a valid mortgage in 
existence at the time the policy was procured, and a statement was made 
by plaintiff that no such mortgage was in existence under the clause in 
the policy applicable thereto, the policy would be void. Buck v. Stuyve- 
sant Ins.-Co., 209 Mo. App. 302, 237 S. W. 840. But plaintiff meets this 
issue squarely by denying that any valid lien existed against the truck at 
the time the application was made and the policy issued, and declares there 
is no substantial evidence in support of this contention of defendant. 

[2] The testimony tends to show that the mortgage in question was 
given to Hoover and by him assigned to the Morris Plan Bank; that be- 
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fore Hoover signed the note a copy of the mortgage was, by some one, 
filed of record, and that at the time the note was signed it was agreed the 
mortgage would be destroyed. This is plaintiff’s testimony, and, if it is 
true, there was no valid mortgage existing. In considering the demurrer 
plaintiff's testimony must be accepted as true. Mr. Hoover testified that 
he went to the Morris Plan Bank twice; that on the first occasion he 
signed a note and mortgage; that he went back a second time, only a few 
days elapsing between the two visits, and that he signed papers both times; 
that on the occasion of the second visit, he was told by plaintiff that the 
mortgage had been destroyed, and that he had made no agreement relative 
to the matter, and that he had no personal interest in it. The witness was 
asked : 

“Q. Now, I want to know when he told you that whether you made 
your assent to it or whether you objected?” (An objection by defendant 
to the question was overruled.) “A. I can’t recall that I consented or did 
not consent to it. I really did not have any interest in the matter. I did 
not require the mortgage, I merely signed his note.” 

In this state of the record we must hold there was no error in the 
refusal of the court to give defendant’s peremptory instruction. The ques- 
tion as to whether or not there was a valid existing mortgage clearly was 
for the triers of fact. 

There is also a question of waiver introduced into the case by plaintiff 
which we need not discuss in view of the above ruling. 

Defendant predicates a charge of error against instruction No. 2 for 
’ plaintiff, which told the jury that, if they found and believed from the 
evidence that there was no incumbrance or condition of title with refer- 
ence to the truck which was material to the risk insured against, if they 
believed there were liens which did not increase the hazard of the insur- 
ance, then they would disregard such liens, incumbrances, or conditions of 
title. The objection is that the instruction was erroneous in that it told 
the jury that plaintiff was entitled to recover notwithstanding the existence 
of liens, if such liens did not increase the hazard. This instruction clearly 
defines the law as embodied in sections 6233 and 6234, R. S. 1919, and was 
not error, 

Complaint is made also that plaintiff’s instruction No. 3 was erroneous. 
The instruction reads: 

“The jury are instructed that, if the Morris Plan Bank agreed to 
cancel the chattel mortgage mentioned in evidence, then said mortgage is 
to be considered by you as having been canceled and rendered void as a 
mortgage.” . 

Although the evidence was conflicting, the giving of this instruction 
was not error, for the reason that there was substantial evidence from 
which the jury reasonbly might conclude there was an agreement with 
the Morris Plan Bank to cancel the mortgage. 

[3] It is further charged that the court erred in admitting, over the 
objection of defendant, the testimony of the-witness Hoover, giving details 
of conversations with plaintiff relative to the destruction of the mortgage, 
it being urged that these were self-serving statements. The record dis- 
closes that this testimony was admitted by the court in the following 
language : 

“You may ask him if he consented to the mortgage being destroyed, 
but that is not evidence of the fact that it was destroyed.” 

Upon further objection by defendant, the court said: 

“It is only on the question—it is not taken as evidence that it was 
destroyed; it is taken as evidence of his relation to it.” 

We think there was no error in the admission of this testimony under 
the restrictions stated by the court. 

It is argued by defendant, under point 5, that the knowledge of the 
scliciting agent, Edgar, of defendant company, relative to the condition of 
title at the time the policy was issued, was not binding upon defendant. 
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The record discloses that this information was communicated to the young 
lady in charge of the general agent’s office, and the court admitted the 
testimony for that reason. However, as defendant refers to this matter 
merely by way of argument, and predicates no charge thereon, further 
consideration of the point need not be indulged. 

Finding no reversible error in the case, I think the judgment should 
be affirmed. - My associates, however, think instruction 2 is erroneous, and 
that the judgment should be reversed, and the cause remanded. 

BLanp, J. 1 agree to the foregoing opinion by Arnold, J., except that 
I think that plaintiff’s instruction No. 2 is erroneous. It is stated in Dolan 
v. Ins. Co., 88 Mo. App. 666, 673: 

“When the risk is undoubtedly material; -when it is of such character 
as to strike all informed and fair minds alike, it is a question of law for 
the court.” 

[4] I think there is no question but that the existence of the mortgage 
was a material risk, and that the question of its materiality should not 
have been submitted to the jury. The following cases hold that a mort- 
gage is a material risk: Buck v. Ins. Co., 209 Mo. App. 302, 237 S. W. 
&.0; Hollenbeck & Co. v. Ins. Co., 133 Mo. App. 57, 113 S. W. 217; Bax- 
ter v. Ins. Co., 65 Mo. App. 255; Seal v. Farmers’ & Merchants’ Ins. Co., 
59 Neb. 253, 80 N. W. 807; Davenport v. Ins. Co., 6 Cush. (60 Mass.) 
340; Hayward v. Ins. Co., 10 Cush. (64 Mass.) 444; Brown v. Ins. Co., 
11 Cush. (65 Mass.) 280; Jacobs v. Ins. Co., 7 Allen (89 Mass.) 132; 
Glade v. Ins. Co., 56 Iowa, 400, 9 N. W. 320; Ryan v. Ins. Co., 46 Wis. 
671, N. W. 426; Byers v .Ins. Co., 35 Ohio St. 606, 35 Am. Rep. 623. See, 
also, Smith v. Ins. Co., 188 Mo. App. 297, 303, 304, 175 S. W. 113; Ken- 
nefick-Hammond v. Fire Ins. Co., 119 Mo. App. 308, 80 S. W. 694; Har- 
wood v. Ins. Co, 170 Mo. App. 298, 156 S. W. 694; Harwood v. Ins. Co., 
170 Mo. App 298, 156 S. W. 475; Dolan v. Ins. Co., supra. 

The judment is reversed, and the cause remanded. 


TrimB_e, P. J. In agreeing with Judge Bland as to the disposition to 
be made of this case, I desire to state my position fully and clearly. 

If plaintiff's evidence is true, then, at the time the mortgage in ques- 
tion was executed to Hoover, he had not gone on the note as security, had 
not required a mortgage as a condition of his doing so, and did not know 
of the execution of the mortgage to him. When Hoover came to go on 
plaintiff's note as security, it developed that Hoover did not care for a 
mortgage to indemnify or secure him, and, as the bank did not care for 
a mortgage, since Hoover's security was sufficient, it was agreed that no 
mortgage was needed or would be given, and consequently it was destroyed. 
In some way, however, a copy of the mortgage was inadvertently placed 
on record. Under these circumstances there never was a real, valid, ex- 
isting lien on the truck by reason of such purported mortgage. What ap- 
peared to be such was nothing more than a mere piece of paper having 
the form of a mortgage, and plaintiff's representation to the insurance 
company that there were no liens thereon was true. But the trouble with 
instruction No. 2 is that it did not submit to the jury the question whether 
the above-mentioned facts, with reference to the abandonment and de- 
struction of the mortgage, were true or not, but submitted an issue in 
the form of a question of law to the jury, namely, whether there was an 
incumbrance on the truck which was material to the risk. Instructions 
should submit facts, and not questions of law. The jury might have dis- 
believed the claim of the abandonment and destruction of the mortgage, 
and yet concluded that, in view of the fact that the bank afterwards re- 
leased the mortgage, it was not material to the risk. 





Auto] Capelle v. U. S. Fidelity & Guaranty Co. 1679 


CAPELLE v. UNITED STATES FIDELITY & GUARANTY CO. OF 
BALTIMORE, MD., Er at. (No. 1835.) 


(Supreme Court of New Hampshire. Rockingham. Dec. 5, 1922.) 
120 Atlantic Reporter, 556. 


1. INSURANCE—EVIDENCE HELD TO PROVE THAT ASSURED 
WAS DRIVING AUTOMOBILE DESCRIBED IN POLICY AT 
TIME OF ACCIDENT. 


In an action on a policy indemnifying an automobile owner from lia- 
bility arising from use of the automobile, evidence that the owner ran into 
plaintiff’s intestate while driving an automobile, and that the automobile 
described in the policy was found without any one in it soon after the ac- 
cident only a mile and one-half from the place where the accident hap- 
pened, held to prove that the owner was driving the automobile described 
in the policy when he ran into plaintiffs’ intestate. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


2. INSURANCE—POLICY HELD A CONTRACT TO INDEMNIFY 
ASSURED FROM LIABILITY, AND NOT ONE TO INDEMNI- 
FY HIM FROM LOSS. 


Policy whereby insurer agreed “to indemnify the assured from lia- 
bility imposed on him by law for loss and for expenses arising or resulting 
from claims upon the assured for damages on account of bodily injuries 
or death resulting at any time therefrom, suffered by any person or per- 
sons as the result of an accident occurring while this policy is in force by 
reason of the ownership, maintenance, or use” of the described automobile, 
and further providing that no action by the assured should lie against the 
insurer unti] the amount of damages should be determined by final judg- 
ment against the assured or by any agreement between the assured and the 
plaintiff without written consent of the company, field to constitute an 
agreement to indemnify assured from liability, entitling the assured to suc 
the insurer as soon as a judgment had been recovered against him on a 
claim covered by the policy, and not a contract to indemnify the assured 
from loss. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


Bill by Minerva Capelle, as administratrix of the estate of Vienna 
R. Breed, against the United States Fidelity & Guaranty Company of 
Baltimore, Md., and another. Finding for plaintiff, and the named de- 
fendant excepts. Exception overruled. 


Bill in equity by the administratrix of Vienna R. Breed. The de- 
fendants are the United States Fidelity & Guaranty Company of Baltimore, 
Md., and Philip Trober, of Lewiston, Me. Trober applied to the defendant 
company at the Lewiston office for liability insurance, and the company 
gave him a policy by the terms of which it agreed to indemnify him from 
liability imposed on him by law by reason of his ownership, maintenance, or 
use of the automobile described in the policy. 

Trober, while driving from Massachusetts to Maine over the Lafay- 
ette road, and while the policy was in force, ran into the plaintiff's intestate 
and injured her so severely that she died. The plaintiff sued and recov- 
ered a judgment against Trober, and, as he had no property which could 
be seized on execution, filed this bill, praying that the proceeds of the 
policy may be applied in satisfaction of her judgment against Trober. 

The court found that the plaintiff was entitled to the relief prayed for 
unless the law of Maine as evidenced by Frye v. Bath Gas & Elec, Co., 97 
Me. 241, 54 Atl. 395, 59 L. R. A. 444, 94 Am. St. Rep. 500, precludes a 
recovery and transferred that question without a ruling. The court found 
that Trober was driving the automobile described in the policy at the time 
the accident happened, and the company excepted. 


Sleeper & Brown, of Exeter, for plaintiff. 
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Banigan & Banigan, of Manchester, and Henry V. Cunningham, of 
Boston, Mass., for defendant company. 


YouncG, J. [1] The company concedes that it can be found the auto- 
mobile found near where the accident happened was the one described in 
the policy, but contends that it cannot be found Trober was driving this 
automobile when the accident happened. The evidence relevant to that 
issue is that Trober ran into the plaintiff's intestate while driving an auto- 
mobile through Hampton Falls, and that the automobile described in the 
pelicy was found in Hampton without any one in it scon after the accident 
and only a mile and a half from the place where it happened. 

Instead, therefore, of there being no evidence to sustain the court's 
finding that Trober was driving the automobile described in the policy 
when he ran into the plaintiff's intestate, that is the only conclusion of 
which the evidence is fairly capable. If it is conceded, as the defendant 
contends, that this is a Maine contract, and that the rights and liabilities 
of the parties are governed by the law of Maine as evidenced by Frye v. 
Bath Gas & Elec. Co., 97 Me. 241, 54 Atl. 395, 59 L. R. A. 444, 94 Am. 
St. Rep. 500 ,the test to determine whether the plaintiff is entitled to the 
relief prayed for is to inquire what the contract Trober made with the 
company was. Was it, as the defendant contends, an agreement to in- 
demnify him from loss, or, as the plaintiff contends, an agreement to in- 
demnify him from liability Frye v. Bath Gas & Elec. Co., 97 Me., 241, 
54, Atl. 395, 59 L. R. A. 444, 94 Am. St. Rep. 500. 

[2] The only evidence relevant to that issue is the policy itself, and, 

if the words of the indemnity clause are given their ordinary meaning, the 
company agreed to indemnify Trober from liability, for by it the company 
agreed— 
“to indemnify the assured from liability imposed on him by law for loss 
and for expenses arising or resulting from claims upon the assured for 
damages on account of bodily injuries or death resulting at any time 
therefrom, suffered by any person or persons as the result of an accident 
occurring while this policy is in force by reason of the ownership mainte- 
nance, or use * * * of the automobile * * * described in state- 
ment thereof.” 

In other words, if the language of this clause is given any meaning 
of which it is fairly capable, the contract the company made with Trober 
was one of indemnity from liability. This is true not only of the indem- 
nity clause, but also of paragraph B, § 2, of the policy, for that provides 
that— 

“No action by the assured shall lie against the company until the 
amount of damages for which the assured is liable by reason of any casualty 
covered by this policy is determined by final judgment against the assured 
or by any agreement between the assured and the plaintiff with the writ- 
ten consent of the company, nor unless the action is brought within two 
years after the rendition of such judgment.” 


This section provides that an action by the assured will lie as soon 
as a claim covered by the policy is reduced to a judgment; for saying 
that no suit will lie until that is done is but another way of saying that a 
suit may be brought when that is done. 

In other words, this section provides that the assured may sue the 
company as soon as a judgment has been recovered against him on a claim 
covered by the policy, and the fact that the assured may sue the company 
when that is done is what distinguishes a contract to indemnify the as- 
sured from liability from one to indemnify him from loss. 14 H. C. L. 
55 s. 13; Frye v. Bath Gas & Electric Co., 97 Me. 241, 54 Atl. 395, 59 
.. R. A. 444, 94 Am. St. Rep. 500. 

It must be held, therefore, that section 2 of paragraph B tends to the 
conclusion that the contract the company made was to indemnify Trober 
from liability, for there is no merit in the company’s contention that the 
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office of section 2 is not to limit the situation which must exist in order 

for the assured to maintain an action on the policy, but to prevent him 

interfering in the settlement of claims, and thus defraud the company; 
for that is obviously the office of section 4 of this paragraph, which pro- 
vides that— 

“The assured shall not voluntarily assume any liability, nor interfere 
in any negotiations or legal proceedings conducted by the company on 
account of any claim, nor without the written consent of the company 
incur any expense except as is provided in art. 4 hereof.” 

In short, all the evidence relevant to the issue we are considering 
tends to the conclusion that the company agreed to indemnify Trober 
from liability; consequently the plaintiff is entitled to the relief prayed 
for. 

Defendant’s exception overruled. 

A 
DAVIDSON v. AMERICAN CENT. INS. CO. 
(Supreme Court of New Hampshire. Coos. Feb. 6, 1923.) 
119 Atlantic Reporter, 707. 

1. INSURANCE— WARRANTY IN POLICY THAT CAR FULLY 
PAID AND NOT MORTGAGED VOID UNLESS REPRESEN- 
TATION FRAUDULENTLY MADE. 

A warrant in an automobile insurance policy that the car was fully 
paid for by the assured and was not mortgaged or otherwise incumbered 
is of no effect under Pub. St. 1901, c. 170, §§ 2, 18, unless assured inten- 
tionally and fraudulently either represented and stated to the insurer that 
his (assured’s) automobile was not mortgaged or concealed the fact of the 
mortgage from the insurer. 

(For other cases, see Insurance, Dec. Dig. § 283[2].) 

2. INSURANCE—UNCONTRADICTED EVIDENCE HELD SUFFI- 
CIENT TO SUPPORT FINDING REPRESENTATION THAT 
CAR NOT MORTGAGED, WAS NOT MADE FRAUDU- 
LENTLY. 

Uncontradicted testimony of plaintiff in an action on an automobile 
insurance policy that he was not asked if car was mortgaged, did not say 
it was not, did not read his policy until after loss and did not know it 
warranted against incumbrance, warranted jury in finding that plaintiff 
did not intentionally and fraudulently conceal the fact that his automobile 
was mortgaged. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

4. INSURANCE—STATUTE HELD TO RELATE TO POLICY IT- 
SELF, AND NOT NEGOTIATION FOR SALE OF POLICY. 
Pub. St. 1901, c. 170, § 2, providing that description of property and 

statements concerning its value and the title of the insured thereto in an 
application for insurance or in an insurance policy shall not be treated as 
warranties, and thé policy shall not be avoided by reason of any mistake 
or misrepresentation, unless it appears to have been intentionally and 
fraudulently made, does not refer to the negotiations of a contract for an 
insurance policy, but to the application and policy itself. 

(For other cases, see Insurance, Dec. Dig. § 283[2].) 

6. INSURANCE—EVIDENCE HELD SUFFICIENT TO SHOW 
THAT INSURER HAD NOTICE AUTOMOBILE WAS INCUM- 
BERED WITH LIEN. 

; Where the plaintiff, in an action on an automobile insurance policy, 

providing that the policy would be void if the car was incumbered by a 

lien, testified that when he paid for the policy he told the agent that he 

was glad he had the policy for his own protection and for that of the man 
he bought the car from, such evidence was sufficient to support a finding 
that defendants were informed that the car was incumbered. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

106——Vol. LXI. 
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7. TRIAL—INSTRUCTIONS TO JURY TO CONSIDER EVIDENCE 
IF THEY FOUND FOR PLAINTIFF, OTHERWISE TO LAY 
EVIDENCE ASIDE, HELD NOT ERROR. 

Where a court exercises its option in refraining from deciding pre- 
liminary questions raised by evidence, but submits them to the jury, with 
instructions to consider the evidence if they found for the plaintiff upon 
the questions raised, otherwise to lay the evidence out of the case, no error 
i> committed. 

(For other cases, see Trial, Dec. Dig. § 138.) 


Transferred from Superior Court, Coos County; Marble, Judge. 

Action by Oscar Davidson against the American Central Insurance 
Company. From an order refusing a motion for a directed verdict, de- 
fendants except, and from an order granting defendantts motion to set 
aside the verdict, plaintiff excepts. Transferred from the Superior Court. 
Plaintiff's exceptions sustained. Defendants’ exceptions overruled. 

Action to recover the proceeds of a fire insurance policy covering the 
plaintiff’s automobile. The defendants denied liability on the ground that 
the plaintiff at the time the policy was written concealed the fact that his 
car was mortgaged. Trial by jury and verdict for the plaintiff for $1,600, 
the face value of the policy. Defendants introduced no evidence. At the 
close of the plaintiff's evidence the defndants moved for a directed verdict 
The motion was denied, and the defendants excepted. The court granted 
the motion of the defendants to set the verdict aside, and the plaintiff ex- 
cepted. This motion was granted on the ground that there was no error in 
admitting evidence that the defendants’ adjuster offered $1,400 td settle 
the plaintiff’s claim. 

Sullivan & Daley, of Berlin, for plaintiff. 

George F. Rich and Robert Rich, both of Berlin, for defendants. 


PLumMER, J. In October, 1919, the plaintiff bought an automobile for 
$1,695. The defendants insured it for $1,600. After the automobile was 
burned in August, 1920, the defendants refused to pay the loss because 
there was a mortgage upon the car at the time it was insured. There is a 
warranty in the policy that the automobile was fully paid for by the as- 
sured, and was not mortgaged or otherwise incumbered. It is a condition 
of the policy that it shall be null and void if the interest of the assured in 
the property be other than unconditional and sole ownership, or if the 
subject of the insurance be or become incumbered by any lien.or mort- 
gage. The plaintiff gave to the man from whom he purchased the auto- 
mobile, to secure a portion of the purchase price, a mortgage for $1,395, 
which was duly recorded in the personal mortgage records of the city of 
Berlin. This mortgage was in force when the insurance policy was issued. 

[1] Section 2 of chapter 170 of the Public Statutes provides that— 

“Descriptions of property and statements concerning its value and the 
title of the insured thereto in an application for insurance or in an insur- 
ance policy shall not be treated as warranties. A policy shall not be 
avoided by reason of any mistake or misrepresentation, unless it appears 
to have been intentionally and fraudulently made, or unless the difference 
between the property as it was represented and the property as it really 
existed contributed to the loss.” 

Section 18 of the same chapter provides that— 

“This chapter shall be a part of every contract of insurance to which 
it is applicable. * * * No waiver of any part of it shall be set up by 
the insurer, and every stipulation in the contract in conflict with it shall be 
void.” 

By the terms of this statute, unless the plaintiff intentionally and 
fraudulently either represented and stated to the defendants that his auto- 
mobile was not mortgaged or concealed the fact of the mortgage from 
the defendants, the warranty in the policy that the automobile was fully 
paid for by the assured and was not mortgaged or otherwise incumbered, 
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is null and void, and of no effect. Perry v. Dwelling House Ins. Ca, 67 
N. H. 291, 295, 33 Atl. 731, 68 Am. St. Rep. 668. 

[2] The plaintiff's testimony relating to this matter was as follows: 
The plaintiff was not asked by the agent of the defendants if the car was 
mortgaged, and did not inform them of that fact, and did not know or 
realize that he should have done so. He did not read his policy until after 
the car was burned, and did not until then know that there were any war- 
ranties in the policy that the car was not mortgaged when insured. 

From this evidence which was uncontradicted the jury were fully 
warranted in finding that the plaintiff did not intentionally and fraudu- 
lently conceal the fact that the car was mortgaged. In fact it is the only 
linding upon the evidence that the jury could have made. 

“The omission of the plaintiff to state truly his title to the property 
insured was not willful and fraudulent, and did not avoid the policy.” 
Tuck v. Hartford Fire Ins. Co., 56 N. H. 326; Leach v. Insurance Co., 
58 N. H. 245. 

[3] The last clause of section 2 remains to be considered, which pro- 
vides that a policy shall not be avoided “unless the difference between the 
property as it was represented and the property as it really existed con- 
tributed to the loss.” It would not seem in this case that the fact that 
there was a mortgage upon the automobile contributed in any way to the 
loss of the defendants. But, however that may be, this was a question for 
the jury. Clark v. Insurance Co., 40 N. H. 333, 77 Am. Dec. 721; Davis 
v. Insurance Co., 67 N. H. 335, 39 Atl. 902; Janvrin v. Insurance Co., 70- 
N. H. 35, 46 Atl. 686. And it was submitted to them by the court under 
proper instructions, and their finding thereon, which must have been for 
the plaintiff, was final. The defendants have cited Dwyer v. Insurance 
Co., 72 N. H. 572, 58 Atl. 502, in their support. This case and others 
they cite are founded upon life or casualty insurance policies. The laws 
in relation to fire, life, and casualty insurance are so different, so far as 
the matter now under discussion is concerned, that these cases are of no 
value as authority in this case. The above statute, which is vital in this 
controversy, does not apply to life or casualty insurance contracts. 

[4] The defendants claim that the portion of the statute which pro- 
vides that “a policy shall not be avoided by reason of any mistake or mis- 
representation, unless it appears to have been intentionally and fraudu- 
iently made,” does not apply to this case, because they asserted that the 
statement in the policy that it should be null and void if the subject of the 
insurance be or become incumbered by any lien or mortage was a condi- 
tion precedent, and because the condition was not fulfilled the policy never 
was in force or became effective. To sustain them in that position they 
cite Ballard v. Globe Rutgers Fire Ins. Co., of N. Y., 237 Mass. 34, 129 
N. E, 290; Fondi v. Poston Mutual Life Ins. Co., 224 Mass. 6, 112 N. E. 
612. These cases held that misrepresentations in obtaining insurance 
avoided the policies,, and whether they were made intentionally and fraudu- 
lently is not material under these decisions. 

The Massachusetts statute is as follows: 

“No oral or written misrepresentation or warranty made in the nego- 
tiation of a contract or policy of insurance by the assured or in his behalf 
shall be deemed material or defeat or avoid the policy or prevent its at- 
taching unless such misrepresentation or warranty is made with actual 
intent to deceive or unless the matter —o or made a warranty 
increased the risk of loss.’ Laws Mass. 1907, c. 576, § 21. 

It is held that this statute is not sacle | when a condition precedent 
incorporated in the policy is not performed. These cases are decided un- 
der a different statute than the one in this state. The Massachusetts stat- 
ute “relates merely to an ‘oral or written misrepresntation or warranty 
made in the negotiation of a contract or policy of insurance.’ It has no re- 
lation to a condition in the policy itself.” Barker v. Metropolitan Life 
Ins. Co., 188 Mass. 542, 543, 74 N. E. 945, 947. This case is an interpreta* 
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tion of the Massachusetts statute of 1895, chapter 271, but it is the same as 
the statute under which the two above cases were decided. 

The statute in this state provides that description of property and 
statements concerning its value and the title of the insured thereto in an 
application for insurance or in an insurance policy shall not be treated as 
warranties, and a policy shall not be avoided by reason of any mistake or 
misrepresentation, unless it appears to have been intentionally and fraudu- 
lently made. Our statute does not, like the Massachusetts statute, refer to 
the negotiations of a contract for an insurance policy, but to the applica- 
tion and policy itself. These cases upon which the defendants rely have 
no force as authority in this case under our statute. 

An interpretation of chapter 170 of the Public Statutes in compliance 
with the demands of the defendants would be a nullification of the statute, 
and in direct opposition of the policy of the state. 

The court in Spalding v. Insurance Co., 71 N. H. 441, 444, 52 Atl. 
858, 859, referring to the policy of the state in insurance legislation, said: 

“It discloses a constant effort ‘to provide for the speedy adjustment 
and payment of losses, to take away technical and inequitable defenses, and 
at the same time to protect insurers from fraudulent claims and vexatious 
suits.’ Franklin v. Insurance Co., 70 N. H. 251, 258. Among the statutory 
provisions of this kind is the one that a policy shall not be avoided by rea- 
son of a mistake or misrepresentation unless intentionally or fraudulently 
made, or unless it contributed to the loss.” 

[5] The court set the verdict aside upon the ground that he “erred in 
admitting evidence that defendants’ adjuster offered $1,400 to settle the 
plaintiff’s claim.” It is understood that the supposed error was considered 
to be one of law, and the question presented is whether there was such er- 
ror in the course pursued at the trial. It presents the same question that 
is raised by the defendants’ exception to the admission of the evidence. 
The evidence in question tended to prove that the adjuster made no denial 
of liability, but discussed in detail the amount of damage. There was no 
suggestion of a compromise. The whole talk related to the amount of 
loss. That such negotiations are competent evidence of an admission of 
liability is not open to serious question. There was in effect an offer to 
pay the plaintiff’s loss in full (Altman v. Railway, 75 N. H. 573, 78 Atl. 
616); the sole matter in dispute being the amount of that loss. 

[6] The further objection that there was no evidence that at the time 
of the offer the defendants had knowledge that the car was incumbered is 
also untenable. The plaintiff testified that when he paid for the policy he 
told the agent that he was glad he had the policy for his own protection 
and for that of the man he bought the car from. Reasonable men could 
well find from this evidence that the defendants were informed that the 
car was incumbered. There was, then, some evidence that the negotiations 
included an admission of liability, and that the defendants knew at the 
time that there was an incumbrance upon the car. 

[7] Following the well-established practice, the court exercised his 
option to refrain from deciding these preliminary questions, and submitted 
them to the jury, with instructions to consider the evidence, if they found 
for the plaintiff upon these matters, otherwise to lay the evidence out of 
the case. There is no error of law in the course thus taken. Greenfield 
v. Kennett, 69 N. H. 419, 45 Atl. 233, and cases cited; Dunklee v. Prior, 
80 N. H. 270, 116 Atl. 138. 

Plaintiff's exception sustained. 

Defendants’ exception overruled. 

Young, J., was absent; the others concurred. 
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DEVLIN v. HERR. 
(Supreme Court of New Jersey. March 5, 1923.) 
119 Atlantic Reporter, 871. 
(Syllabus by the Court.) 

1. INSURANCE — PROPER FOR ADMINISTRATRIX AD PRO- 
SEQUENDUM TO MAINTAIN ACTION AGAINST LIABILITY 
INSURANCE COMPANY REFUSING TO PAY JUDGMENT 
UNDER DEATH ACT. 

Where a liability insurance company refuses to pay a judgment in a 
suit, under the Death Act, by the administratrix ad prosequendum of the 
decedent, against the owner of a jitney bus insured by that company’s pol- 
icy issued pursuant to the Kates Act (P. L. 1916, p. 283), which policy 
provides that the company agrees to and “will pay any final judgment up 
to $5,000, recovered by any person on account of ownership, maintenance 
and use of the automobile,” it is proper for such plaintiff as administratrix 
ad prosequendum to maintain an action against such company to establish 
its liability under such policy. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

2. INSURANCE — RECORD OF JUDGMENT IN SUIT AGAINST 
OWNER OF JITNEY BUS TO ESTABLISH INSURANCE LIA- 
BILITY, ADMISSIBLE IN EVIDENCE IN SUIT AGAINST 
OWNER UNDER DEATH ACT. 

In an action against an insurance company to establish its liability to 
pay a judgment obtained by the plaintiff against an owner of a jitney bus 
insured by the company pursuant to the Kates Act (P. L. 1916, p. 283), 
the record of judgment (inclusive of the complaint and answer) in the suit 
against the owner of the jitney bus is admissible in evidence. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

3. INSURANCE — ABSENCE OF INDEPENDENT PROOF THAT 
RIDER ATTACHED WHERE POLICY TECHNICALLY 
PROVED, NO OBJECTION TO ITS ADMISSION IN EVI- 
DENCE. 

Where a policy of insurance had been technically proven, it is no ob- 
jection to its admission in evidence that there was no independent proof 
that a rider attached thereto was so attached before delivery. The pre- 
sumption is that it was so attached, in the absence of proof to the contrary. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

4. INSURANCE — ACCIDENT POLICY HELD TO COVER ACCI- 
DENT OCCURRING OFF PRECISE ROUTE DESIGNATED IN 
CONSENT OF CITY AND PROPOSED BY INSURED. 


An accident policy issued pursuant to the Kates Act (P. L. 1916, p. 
283) to a jitney bus owner who proposes to operate a jitney bus in a certain 
part of the city of Newark, which policy provides that it does not cover 
loss while the jitney is being used outside the limits of the state of New 
Jersey or in any municipality where consent to operate as a jitney has not 
been obtained, held to cover injury to a pedestrian while the jitney was be- 
ing operated on a street of the citv of Newark, even though somewhat off 
of the precise route designated in the consent of the city and proposed by 
the insured. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Action by Edna Devlin, administratrix ad prosequendum of Catherine 
Devlin, deceased, against Charles F. Herr, receiver for State Mutual Lia- 
bility Insurance Company. On defendant’s rule to show cause why plain- 
tiff’s verdict should not be set aside. Rule discharged. 

Argued November term, 1922, before Gummerce, C. J., and Swayze 
and Trenchard, JJ. 


John Warren, of Jersey City, for the rule. 
Leklbach & Van Duyne, of Newark, opposed. 
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TRENCHARD, J. The State Mutual Liability Insurance Company issued 
a policy to the owner of a jitney bus, the policy being in the form required 
by the Kates Act (P. L. 1916, p. 283). Be 

Plaintiff's decedent was killed in an accident, for which the owner 
of the jitney bus was claimed to be responsible, and suit was brought 
under the Death Act against swch owner for the pecuniary loss sustained. 
The trial resulted in a verdict against him for $2,500 and costs, and judg- 
ment was entered thereon. That judgment not being paid by the insurance 
company, this suit was instituted against it, and a verdict recovered for 
the amount thereof with interest and costs. Thereupon the defendant 
obtained this rule to show cause why such verdict should not be set aside. 

[1] The first ground upon which we are asked to set aside the verdict 
is that this action was improperly brought by the plaintiff as administratrix 
ad prosequendum, instead of by a general administrator of the decedent. 
But there is no merit in that contention. This Kates Act, in ‘pursuance 
of which the policy was issued, declares that .“such insurance policy shal! 
provide for the payment of any final judgmeent recovered by any person 
on account of the ownership, maintenance and use of such auto bus,” etc. 

3y the terms of the policy, the company, in consideration of the premium 
paid, “covenants and agrees to satisfy and discharge all final judgments 
recovered through due process of law by any person or persons against 
the herein named assured on account of accidents insured by this policy”; 
and by the “‘jitney indorsement” contained in the policy it is provided that— 

“Notwithstanding anything contained in this policy to the contrary, 
this company will pay any final judgment up to $5,000 recovered by any 
person on account of ownership, maintenance and use of the automobile,” 
ets, 

Under this contract, therefore, the company was bound to pay the 
judgment_recovered by the administratrix ad prosequendum, and this obli- 
gation is not affected by the supplement to the Death Act (chapter 180 of 
P. L. 1917, p. 531). True, that act provides that no payment in settlement 
w in satisfaction of any judgment recovered under the Death Act shall be 
nede to the administrator ad prosequendum, but only to the general ad- 
ministrator. But it also declares that the suit shall be brought by an ad- 
ministrator ad prosequendum, except where deceased dies testate. It is 
plain, therefore, that the present suit was properly brought by the admin- 
‘stratrix ad prosequendum in furtherance of the original suit. 

[2] The next point is that the court erred in admitting in evidence the 
record of the judgment (inclusive of the complaint and answer) in the suit 
brought by the plaintiff against the owner of the jitney bus. The conten- 
tion is that nothing but the judgment itself should have been admitted, and 
that the complaint and answer should have been excluded. Not so. The 
whole record, inclusive of the complaint and answer, was properly admis- 
sible. 

[3] The next point is that the court erred in admitting in evidence the 
policy of insurance. It is conceded that the policy was technically proven. 
But the ground of objection to its admission was that there was no inde- 
pendent proof that a rider attached to the policy was so attached at the 
time of the delivery. But the presumption of law was that it was so at- 
tached, and if any fraud had been perpetrated, the burden was on the de- 
fendant to prove it by showing that the rider was not a part of the con- 
tract. ‘ 

[4] The next point is that the trial judge erred in refusing to nonsuit 
and to direct a verdict. We think not. The contention is based upon the 
theory that the jitney, at the time of the accident, was not being operated 
over a route designated by the licensing authorities of the city of Newark 

or by that designated in the policy. It is true that the policy stated that 
the insured “proposes to operate a jitney in Port Newark,” and that the ac- 
cident happened in a street in Newark somewhat apart from that locality 
and somewhat off of the route designated by the city of Newark in its con- 
sent. And the defendant’s contention is that as soon as the jitney bus was 
eperated outside of the locality known as Port Newark, or off the route 
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designated by the city, the insurance policy ceased to be of any benefit to 
the traveling public. This contention is without merit and is in entire dis- 
regard of the express terms of the policy to the effect that the policy does 
not cover loss while the jitney is being used or operated outside of the 
limits of the state of New Jersey or in any municipality where consent to 
operate as a jitney has not been obtained. Both the policy and the jitney 
indorsements referred to the municipality and its fiscal officer, wherein the 
insured is licensed to operate. Certainly the insurance company, by stat- 
ing in its policy that the insured proposed to operate in a specified locality 
within a city or municipality, cannot thereby invalidate its policy, which by 
its provisions covered the entire city wheren consent had been gven. See 
Connell v. Commonwealth Casualty Co. (N. J. Err. & App.) 155 Atl. 352. 

The last contention is that the verdict of the jury, finding that the bus 
in question was a jitney bus and was being used at the time of the acci- 
dent as such, was against the weight of the evidence. But that clearly is 
not so. 

The rule will be discharged. 


> oo 


WITHERSTINE v. EMPLOYERS’ LIABILITY ASSUR. CORPORA- 
TION, LIMITED, OF LONDON, ENG. 
(Court of Appeals of New York. March 6, 1923.) 
139 Northeastern Reporter, 229. 
INSURANCE—OWNER WHO MERELY DIRECTED ANOTHER’S 

DRIVING OF AUTOMOBILE DID NOT “OPERATE” AUTO- 

MOBILE LIABILITY POLICY. 

Where automobile driver, at time of accident, was being directed by 
owner when, where, and how fast to drive the car, the automobile was not 
being “operated” by owner within policy covering liability incurred only 
while autmobile was being “operated” by owner, since the word “operate” 
is used to signify the personal act of working the mechanism of the car, 
in view of the Highway Law, §§ 281, 282, subd. 2, 286, 287, 290, subd 3, 
notwithstanding the Workmen’s Compensation Law and the Labor Law. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Operate.) 

McLaughlin and Crane, JJ., dissenting. 

Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by Charles J. Witherstine against the Employers’ Liability As- 
surance Corporation, Limited, of London, England. Judgment for plaintiff 
on a directed verdict was unanimously affirmed by the -Appellate Division 
(200 App. Div. 854, 191 N. Y. Supp. 959), and the defendant by permis- 
sion appeals. Judgments reversed, and complaint dismissed 

Charles V. Byrne, of SyracttSe, for appellant. 

Merwin W. Lay, of Syracuse, for respondent. 


Pounp, J. This is an action to recover upon a policy of automobile 
liability insurance issued to Charles Dunn, which provides that, in case the 
assured becomes insolvent, a person injured by him may maintain an ac- 
tion thereon, subject to its terms. On the 27th of July, 1919, Dunn’s car, 
occupied by himself, his wife, two small children, and a friend, Albert 
Ridell, collided with an automobile owned and operated by the plaintiff, 
Witherstine. Witherstine brought an action against Dunn and Ridell to re- 
cover damages for his personal injuries and the injury to his car, and ob- 
tained a verdict of $4,500 against both defendants. The appellant, insur- 
ance company, had notice of the commencement of the action and was re- 
quested to defend, but declined to do so on the ground that the damages 
were not covered by the terms of the policy. Judgment was entered, and 
-xecution returned unsatisfied. 

This action was then commenced. Plaintiff introduced. in evidence the 
judgment roll, execution referred to, and testimony that the judgment had 
not been paid. Proof was offered that the policy was issued to Dunn by 
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the insurance company, that it was in effect at the time of the accident, that 
it was written to cover the car owned by Dunn, which concedely was the 
car involved in the accident, and the policy was put in evidence. On the 
day the accident occurred, Ridell was driving the car, and Dunn was di- 
recting him when, where, and how fast to drive the car. This was sub- 
stantially the plaintiff's case, except that both Dunn and Ridell testified 
that, at the time the execution was issued, they had no property on which 
it could be levied. At the conclusion of the trial the court directed a ver- 
dict in favor of the plaintiff for the amount claimed. The defendant made 
a motion for a nonsuit and also for the direction of a verdict, and took an 
exception to the refusal of the court to grant either. The judgment of the 
trial court was unanimously affirmed by the Appellate Division. 

The only question which the insurance company seeks to ‘raise is as to 
the proper construction of a clause or rider attached to the body of the pol- 
icy, which reads: 


“The Employers’ Liability Assurance Corporation, Limited, of London, 
England. 
“Automobile Endorsement (Form 2345). (Private Cover Only, Owner 
Operating. ) 
“Dated, July 1st, 1919. 

“In consideration of the reduced premium at which this policy is writ- 
ten, it is stated by the assured (which statement is accepted by the corpora- 
tion as true) that the automobiles described therein are and will be used 
only for private purposes. Private purposes shall include personal pleasure 
and family use, excluding the regular and frequent use for business or 
professional calls and excluding commercial delivery. It is further agreed 
that this Policy shall apply only while the said automobiles are being ope- 
rated by CHARLES DUNN (who is the owner and the named Assured), 
or while the automobiles are being operated by a person connected with a 
repair shop or garage in connection with repair work, testing, delivering or 
calling for said automobiles.” 

Upon the trial, it was conceded that, at the time of the accident, the 
car was not being operated by a person connected with a repair shop or 
garage, in connection with repair work, testing, delivering, or calling for 
said automobile. The real question, therefore, is what is the proper mean- 
ing to be given to the words “operated by owner for private purposes only” 
as used in the clause quoted. The contention of the appellant is that this 
clause is what is known as a “one-driver” clause of the policy; that the pol- 
icy is issued at a reduced rate by reason of the fact that the car is to be 
operated only by the owner. The contention of the respondent is that Dunn, 
the owner, was operating the car when he was exercising control over 
Ridell, the driver. 

The word “operate,” standing alone, doubtless has more than one 
meaning. A surgeon operates when he amputates a patient’s leg; a rail- 
road company operates its ri eRe Escher v. Buffalo & Lake Erie Trac- 
tion Co., 220 N. Y. 243, 115 N. E. 445. The Workmen's Compensation Law 
(Cons. Laws, c. 67) provides Seinen for injuries sustained by em- 
ployees of those who are engaged in the business of operating vehicles on 
the street. Matter of Costello v. Taylor, 217 N. Y. 179. 111 N. E. 755 
Under the Labor Law (Cons. Laws, c. 31) the words “to operate a ma- 
chine” mean “to regulate and control its management or operation.” Ingra- 
ham, J., in Gallenkamp v. Garvin Mach, Co., 91 App. Div. 141, 86 N. Y 
Supp. 378, reversed on his dissenting opinion, 179 N. Y. 588, 99 N. E. 718. 

In connection with the use of motor vehicles, the word “operate” 
seems to have acquired a definite meaning. The Highway Law (Cons. 
Laws, c. 25) § 281, provides: 

oT he term ‘chauffeur’ sh: ull mean any person operating or driving a 
motor vehicle, as an employee or for hire. The term ‘operator’ shall mean 
any person, other than a chauffeur, who operates a motor vehicle.” 

Section 282, subdivision 2, provides: 

“No person shall operate or drive a motor vehicle who is_ under 
eighteen of age, unless such person is accompanied by a duly licensed 
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chauffeur or the owner of the motor vehicle being operated.” 

Section 286 provides that the person operating a motor vehicle shall 
comply with the rules of the road. Section 287 provides that a person 
operating a motor vehicle shall drive in a careful and prudent manner; 
and finally section 290, subd. 3, provides: 

“Whoever operates a motor vehicle while in an intoxicated condi- 
tion shall be guilty of a misdemeanor.” 

The word “operate” is used throughout the statute as signifying a 
personal act in working the mechanism of the car. The driver operates 
the car for the owner, but the owner does not operate the car unless he 
drives it himself. If the meaning were extended to include an owner act- 
ing either by himself or by agents or employees, the provisions of the 
Highway Law would be replete with repetitious jargon. 

Obviously the word is used in the policy in the same sense in which 
it is used in the Highway Law. Otherwise it is inexplicable why the pol- 
icy should refer to owner operating for private purposes only, or to ope- 
ration by a person connected with a repair shop or garage, etc. The en- 
tire indorsement on the policy should, if possible, be given a meaning and 
a consistent meaning. Words may in themselves be ambiguous yet have a 
clear meaning when read in the light the context affords. When the 
meaning of the contract appears, it is the duty of the court to make it 
effective, even when the words have been selected by an insurance com- 
pany. Hartigan v. Casualty Co., 227 N. Y. 175, 179, 124 N. E. 789. Con- 
struction must not extend to the creation of a new contract for the par- 
ties. Preston v. Aitna Ins. Co., 193 N. Y. 142, 85 N. E. 1006, 19 L. R. A. 
(N. S.) 133; Houlihan v. Preferred Acc. Ins. Co. of New York, 196 N. 
Y. 337, 340, 89 N. E. 927, 25 L. R. A. (N. S.) 1261. It follows that the 
owner was not operating the car at the time of the accident and that the 
policy did not cover the loss sustained. Dunn was under no obligation to 
insure for the benefit of those whom he might injure, and they are pro- 
tected by the policy only to the extent that he saw fit to protect himself. 

The judgments should be reversed and the ¢omplaint dismissed, with 
costs in all courts. 

McLaucGHLin, J. I dissent. One of the common and ordinary mean- 
ings of the word “operate” is “to direct or superintend the working of.” 
Dictionary. The defendant prepared the policy and used this word. 
Therefore its use should be given the broadest meaning in favor of the 
plaintiff. The prevailing opinion proceeds upon the theory that it is used 
in a restricted sense. The meaning thus ascribed to it I think too narrow, 
and for that reason I vote to affirm. 

Hiscock, C. J., and Hogan and Cardozo, JJ., concur with Pound, J., 
for reversal and dismissal of complaint. 

McLaughlin, J., reads dissenting memorandum in which Crane, J, 
concurs. 

Andrews, J., absent. 

Judgments reversed, etc. 
~~ 


BRIDGET O’CONNELL, as ADMINISTRATRIX OF THE ESTATE oF PatT- 
RICK O’CONNELL, DecEASED, RESPONDENT, v. NEW JERSEY FIDEL- 
ITY & PLATE GLASS INSURANCE COMPANY, AppeLLant. 
(Court of Appeals of New York. March 23, 1923.) 

139 Northeastern Reporter, 744. 

Appeal from a judgment of the Appellate Division of the Supreme 
Court in the Third Judicial Department (201 App. Div. 117, 193 N. Y. 
Supp. 911), entered June 19, 1922, affirming a judgment in favor of plain- 
tiff entered upon a verdict. The plaintiff recovered a judgment against 
Harry P. Froud for negligently causing the death of her husband, Pat- 
rick O’Connell, and brought this action under section 10 of chapter 563 
of the Laws of 1920, to charge the defendant on its liability policy issued 
to Harry P Froud. The defense was that by its express terms the policy 
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did not cover any accident caused by this automobile while driven by a 
person under the age of 16 years. It contained the following provision: 
“This policy does not cover loss on account of injuries or death suf- 
fered by any person or persons caused by an automobile (a) while driven 
by or in charge of any person in violation of law as to age, or in any 
event under the age of 16 years.” . 
The assured’s automobile was being driven by his granddaughter, a 

14 year old girl. In crossing a bridge where repair work was going on, 
she attempted to turn out around the repair work, and in so doing headed 
the automobile for the bridge railing. The assured, who was sitting next 
to her, acting in this sudden emergency, seized the wheel and turned the 
car sharply to avert plunging over the side of the bridge, and in so doing 
swung the car against the deceased, who was working on the bridge, 
throwing him therefrom. 

Theodore H. Lord and Phineas L. Webber, both of New York City, 
for appellant. 

Daniel V. McNamee, of Hudson, and J. Edward Murphy, of New 
York City, for respondent. 

Per CuriAM. Judgment affirmed, with costs. 

Hiscock, C. J., and Hogan, Cardozo, Pound, McLaughlin, Crane, and 
Andrews, JJ., concur. 

~~ 
VAN VECHTEN v. AMERICAN EAGLE FIRE INS. CO. 
(New York Supreme Court, Appellate Division. Fourth Department. 
June 29, 1923.) 
200 New York Supplement, 514. 

1. INSURANCE — DAMAGE TO AUTOMOBILE WHILE BEING 
DRIVEN BY REPAIR MAN WITHOUT PERMISSION HELD 
TO AUTHORIZE FINDING OF LARCENY WITHIN THEFT 
POLICY. 

Evidence that an automobile was left with a garage man for repairs, 
and that he without permission and for his own purpose drove the au- 
tomobile to another city and damaged it, held to authorize a finding that 
both at common law and under Penal Law, § 1293-a, there was a larceny 
of the automobile which was covered by a policy insured against theft, 
robbery, and pilferage. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

2. INSURANCE — POLICY STRICTLY CONSTRUED AGAINST 
INSURER. 

A policy will be strictly construed against insurer, as he had the 
choice of language in stating it. (Per Davis, J.) 

(lor other cases, see Insurance, Dec. Dig. § 146[3].) 

Hubbs, P. J., and Sears, J., dissenting. 

Appeal from Supreme Court, Herkimer County. 

Action by Frederick R. Van Vechten against the American Eagle 
Fire Insurance Company. Judgment for plaintiff for $1,080.03, and de- 
fendant appeals. Affirmed. 

Argued before Hubbs, P. J., and Clark, Davis, Sears, and Crouch, 
JJ. 


Edward M. Brown, of Herkimer, for appellant. 

Bronner & Ward, of Little Falls (James C. Bronner, of Little Falls, 
of counsel), for respondent. 

Ciark, J. On the 11th day of May, 1920, on application of plaintiff, 
defendant issued to him a policy insuring plaintiff against certain perils 
to his automobile, including “theft, robbery, or pilferage, excepting by 
any person or persons in the assured’s household or in the assured’s ser- 
vice or employment, whether the theft, robbery, or pilferage occur dur- 
ing the hours of such service or employment or not. * * *” This pol- 
icy did not expire until May 11, 1921, at noon. On or about the 15th day 
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of July, 1920, plaintiff was at Dobbs Ferry, N. Y., on a visit. One Robert 
J. Wilson conducts a garage and repair shop at Dobbs Ferry, and on said 
date plaintiff conversed with said Wilson about making certain minor 
renairs on his automobile, specifying particularly that he should repair a 
leak in the motor to prevent its throwing oil, reline the foot brake, clean 
carbon from the motor, and tighten the nuts and bolts on the car. 


About July 19, 1920, Wilson took the car from a garage in Dobbs 
Ferry, where plaintiff had left it, and took it to his own garage for the 
purpose of making these repairs. Plaintiff in the meantime had returned 
to his home in Little Falls. On the evening of July 20, about 9 o'clock, 
Wilson, without authority from the plaintiff, took his automobile and 
drove to Yonkers, remaining in that city practically all night, and on his 
return trip early the following morning, and about 10 minutes after 4, he 
ran into a telephone pole, smashing the pole, and seriously damaging plain- 
tiff’s car. 

[1] The jury could find from the evidence that up to this time Wil- 
son had not made the repairs on the car that he had been ordered .to do. 
They could also find that he took this car for his own uses and purposes. 
The jury was justified in finding from the evidence that Wilson went on 
this ride for his own pleasure, and that, after spending a night in Yonkers 
with various parties, he met with the accident on his homeward journey, 
and that the taking of the car was not only without the knowledge and 
censent of plaintiff, but was not for any use or purpose connected with 
plaintiff's business of repairing his car. 

Wilson was not in the employ of plaintiff as that term is ordinarily 
used and understood. He was not in his regular employment as chauf- 
feur or servant, nor was he a member of plaintiff's houschold. The car 
had been left with Wilson at his garage for him to make certain specified 
repairs. It was not at all necessary for the car to be taken out of the 
garage in order to make such repairs, and the findings of the jury on all 
disputed questions of fact were amply supported by the ev:dence. 

It is the claim of plaintiff that, when Wilson took the car in the 
manner described, he stole it, and that is disputed by defendant. Section 
1293-a of the Penal Law (as added by Laws 1909, c. 514, and amended 
by Laws 1910, c. 621) provides as follows: 


“Any chauffeur or other person who without the consent of the owner 
shall take * * * or cause to be taken * * * from a garage, stable, 
or other building or place * * * an automobile or motcr vehicle, and 
operate or drive or cause the same to be operated or driven for his own 
profit, use or purpose, steals the same and is guilty of larceny and shall 
be punishable accordingly.” 

This taking of plaintiff's car by Wilson in the manner described, was 
a clear larceny, not only under the statute quoted, but, under the cir- 
cumstances, it could well be found that he was guilty of common-law 
larceny, for his felonious intent could be inferred from what he did. 
The plaintiff was not required to show by direct evidence the felonious 
taking of his automobile. It was sufficient if he showed circumstances 
which would justify the inference, not only that the property was taken 
in violation of the statute, but that it was feloniously taken. The evidence 
in this case would justify such inference. Haas v. Fidelity & Deposit 
Co, 97 Misc. Rep. 4, 160 N. Y. Supp. 1101; Callahan v. '‘.ondon & Lan- 
cashire Fire Ins. Co., Ltd., 98 Misc. Rep. 589, 163 N. Y Supp. 322, af- 
firmed 179 App. Div. 890, 165 N. Y. Supp. 1079; Neal, Clark & Neal Co. 
v. Liverpool, London & Globe Ins. Co., 178 App. Div. 730, 165 N. Y. 
Supp. 204. 

The policy issued to plaintiff by defendant covered !oss by theft, 
robbery, or pilferage. This car having been stolen by Wilson under the 
circumstances as shown in the record,. it seems to me :he transaction 
comes squarely within the provisions of the policy, and that it covers 
plaintiff’s loss. 

The judgment and order should be affirmed, with costs. All concur, 
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Davis, J., in separate opinion, except Hubbs, P. J., and Sears, J., who dis- 
sent in an opinion by Sears, J. 

Davis, J. (concurring). One who has property in his possession, 
custody, or control as a bailee, who appropriates the -ame -o his own use, 
steals such property and is guilty of larceny. Penal Law, § 1290, subd. 
2. Section 1293-a of the Penal Law was enacted, I think, to obviate dif- 
ficulties in making proof that the property was stolen, where an automo- 
bile was taken by a person who ordinarily had some license or authority 
to take and use it, but who would on certain occasions take it for his 
own profit, use, or purpose. The crime is the same as in the general def- 
inition of larceny, to wit, “stealing.” 

The defendant is a New York corporation. Presumptively it knew 
the existing law of this state on the subject of stealing, when it wrote 
its policy and issued it to insure plaintiff against theft, as that term was 
legally understood in this state. The language used in the policy is “theft, 
robbery, or pilferage,” and the exceptions for the protection of the in- 
surer are stated in definite language. 

[2] When a policy is written by an insurer, and it has the choice of 
language in stating the contract, it must be held to the rule common in 
construing all contracts, by which the terms thereof are construed strictly 
against the person whose language is used in expressing it. Schumacher 
v. Great Eastern C. & I. Co., 197 N. Y. 58, 90 N. E. 353, 27 L. R. A. (N. 
S.) 480; Thompson v. Phenix Ins Co., 136 U. S. 287, 10 Sup. Ct. 1019, 
34 L. Ed. 408; Bankers’ Mutual Casualty Co. v. State Bank, 150 Fed. 78, 
Oot C Asoe. 

“A thief is one who steals, and a theft is the act of stealing. Webster’s 
Dictionary. It is a wider term than larceny, and includes other forms of 
wrongful deprivation of property of another. Encylopedia Britannica. 
A person who, without the consent of the owner, takes and uses an auto- 
mobile, steals the same, and is guilty of larceny, and shali be punished 
accordingly. Penal Law, § 1293-a. 

The question submitted to the jury was whether Wilson, who had 
the car in his possession for the purpose of repairing it, took the car 
to test it, or for a legitimate errand, or whether he took it for his own 
use and profit without lawful right. The jury found that the latter was 
his purpose and that he stole the car. If the intent with which he took it 
is material, the presumption of wrongful intent arises from the unlawful 
act itself and from the circumstances proved. People v. Fish, 125 N. Y. 
136,: 26 N. E. 319.. When, with a knowledge of all the facts, one deliber- 
ately violates a positive law, which he is presumed to know, he cannot be 
excused on the ground that he intended no wrong. Wayman v. Common- 
wealth, 14 Bush (Ky.) 466, 16 C. J. 77. 

The plaintiff's automobile was stolen. Such a theft was within the 
terms of the policy. Authorities from other jurisdictions, construing 
similar policies, are of little value, for the statutes defining larceny are 
different, and there are no similar statutes in such states as the one here 
offended. 

Sears, J. (dissenting). The plaintiff was the holder of a policy ot 
insurance issued by the defendant, by the terms of which plaintiff's auto- 
mobile was insured against certain perils, among them being: 

“Theft, robbery, or pilferage, except by any person or persons in the 
assured’s household or in the assured’s service or employment, * * * 
whether the theft, robbery or pilferage occurred during the hours of such 
service and employment or not and excepting the wrongful conversion or 
secretion by a mortgagor. * * *” 

During the life of the policy, the plaintiff was visiting in Dobbs 
Ferry, N. Y., and intrusted his automobile to one Wilson to make cer- 
tain repairs upon the car. Wilson conducted a garage and repair shop in 
that place. While Wilson was thus lawfully in possession of the plaintiff's 
car, he took it from his garage one evening without authority from the 
plaintiff and drove it to Yonkers, N. Y., a distance of more than 10 miles, 
remained there most of the night, and on his return trip to. Dobbs Ferry 
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early the following morning at about 10 minutes after 4 o'clock, ran the 
plaintiff's automobile into a telephone pole, causing the car serious dam- 
age. A recovery upon the policy has been allowed, on the basis that Wil- 
son’s action constituted a “theft” of the car within the meaning of the pol- 
icy. As the plaintiff after this event retook possession of the car, the 
amount of the recovery in the action was limited to the amount of the 
damages. 

The plaintiff's contention that there was a loss insured against, con- 
sisting of a theft of the car, is based upon the theory that the taking 
of the car by Wilson for his own purpose, without the authority or con- 
sent of the plaintiff, was a statutory larceny, under the terms of section 
1293-a- of the Penal Law, which at the time of the transaction read as 
follows : 

“Any chauffeur or other person who without the consent of the owner 
shall take, use, operate or remove, or cause to be taken, used, operated, or 
removed from a garage, stable, or other building or place or from any 
place or locality on a private or public highway, park, parkway, street, 
lot, field, inclosure or space, an automobile or motor vehicle, and operate 
or drive or cause the same to be operated or driven for his own profit, use 
or purpose, steals the same and is guilty of larceny and shall be punish- 
able accordingly.” 

There was no contention upon the trial that Wilson took the car 
with felonious intent, either to convert_the car permanently to his own 
use or to deprive the owner permanently of its use; in other words, the 
case was barren of proof of an animus furandi. The question is pre- 
sented whether the word “theft” in the policy is broad enough to include 
a statutory larceny, from which the fundamental element of intent nec- 
essary at the common law, both in larceny and in embezzlement, is absent. 

Theft is defined both in the bocks of law and in the ordinary diction- 
aries as in general an equivalent of the word “larceny.” In People v. 
Donohue, 84 N. Y. 438, Judge Finch discusses the meaning of the word 
as follows: 

“Tt is at first questioned whether ‘theft’ is a crime either at common 
law or under the statutes of Connecticut. The criticism is upon the word. 
It is claimed not to be the precise equivalent of ‘larceny,’ and not to be 
defined as a crime by the statutes of Connecticut. We do not think ei- 
ther suggestion is well founded. Bouvier defines ‘theft’ as ‘a popular 
term for larceny.’ Blackstone uses the two words synonymously and as 
descriptive of one and the same offense. He defines ‘larceny or theft.’ 
Volume 4, p. 229. He proceeds to ‘examine the nature of theft or larceny. 
Id. 230. He speaks of a ‘prosecution for theft.’ Id. 235. And while dis- 
cussing the punishment of larceny he relates that ‘our ancient Saxon laws 
punished theft with death, if above the value of twelve pence.’ Id. 237. 
In American Ins. Co. v. Bryan, 26 Wend. 563, the meaning of the words 
‘thieves’ and ‘theft’ came under discussion, and it was said of the latter 
that its ‘primary meaning, which is now the ordinary one, js that of se- 
cret stealing, or simple larceny.’ The statutes of Connecticut equally rec- 
ognize theft as a crime. Thus it is provided that, ‘when theft shall be 
committed in one county and the property stolen shall be carried into an- 
other county, the offender may be tried in either county.’ Gen. Stat. Conn 
527, 538. And burglary is defined to be a breaking and entering ‘with 
intent to commit theft,’ etc. Id. 503. It is quite evident that, both at 
common law and under the statutes of Connecticut, theft is recognized 
as a crime, and is synonymous with larceny. * * *’” 


In 38 Cyc. 272, “theft” is variously defined as follows: 

“A popular name for larceny; taking property of another from the 
possession of the owner with intent to defraud; the felonious taking and 
carrying away of the personal property of another with intent to convert 
it to the use of the taker without the consent of the owner; the fraudulent 
taking of property, with intent to deprive the ‘owner of the value of the 
same and to appropriate it to the use of the person taking it; the fraudu- 
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lent taking of personal property from another with intent to appropriate 
the same to the taker’s own use.” 

In 28 American and English Encyclopedia of Law, 126, “theft” is 
said to be synonymous with “larceny.” Black’s Law Dictionary, under 
“theft,” after quoting a definition from Jacobs’ Law Dictionary to the 
effect that “theft” is “an unlawful, felonious taking away of another 
man’s movable or personal goods against the will of the owner,” adds 
the following: 

“Theft is the fraudulent taking of corporate personal property be- 
longing to another from his possession or from the possession of some 
person holding the same for him without his consent, with intent to de- 
prive the owner of the value of the same and to appropriate it to the use 
or benefit of the person taking.” 

In Stroud’s Judicial Dictionary, under the word “theft,’ the author 
says: 

“Taking must be animus furandi, or, as the civil law expresses it, 
lucri causa.” 

In Ruling Case Law, under the word “theft,” reference is made to 
“larceny,” and under the word “larceny” it is stated that: 

“Theft is the act of dealing from any motive whatever, unlawfully 
and withcut claim of right, with anything capable of being stolen in any 
of the ways in which theft can be committed with the intention of per- 
manently converting that thing to any use of any person other than the 
general or specific owner thereof.” 

Likewise, in the Century Dictionary, “theft” is defined as the act of 
stealing, in law. In the Standard Dictionary, “theft” is defined as an act 
of thieving, stealing. In -Webster’s International Dictionary, “theft” is 
defined as follows: 

“Act of stealing; specifically, the felonious taking of, removing of 
personal property with the intent to deprive the rightful owner of it; 
larceny.” 

The Oxford English Dictionary defines “theft” thus: 

“The act of a thief; the felonious taking away of the goods of an- 
other; larceny.” 

The Encyclopedia Americana says: 

“Theft is a term sometimes used as synonymous with larceny although 
it is less technical and a wider term, and signifies the secret and felonious 
abstraction of the property of ancther with the intention of converting it 
to the taker’s use and without the consent of the owner.” 

In all the various definitions of larceny given in the dictionaries and 
encyclopedias, the intent either to appropriate permanently to one’s own 
use or to deprive the owner perinanently of his property is an essential 
of.the definition. In the absence of the statute quoted above (section 
1293-a of the Penal Law) Wilson’s act would not have amounted to lar- 
ceny, and certainly would not have come within the terms of the policy. 
Pheenix Insurance Co. of London v. Eppstein, 73 Fla. 991, 75 South. 537, 
L. R. A. 1917F, 540 Valley Mercantile Co. v. St. Paul Insurance Co., 49 
Mont. 430, 143 Pac. 559, L. R. A. 1915B, 327, Ann. Cas. 1916A, 1126; 
Hartford Fire Insurance Company v. Wimbish, 12 Ga. App. 712, 78 S. 
FE. 265; Michigan Commercial Insurance Co. v. Wills, 57 Ind. App. 256, 
106 N. E. 725; McCourt v. People, 64 N. Y. 583. 

Although this policy was issued to a resident of New York by a 
New York company, and the transaction out of which the plaintiff's 
claim arose occurred in New York, the policy made no reference to the 
local statute, nor did it define the perils insured against the technical 
precision, but use was made of popular terms describing various forms 
of larceny. Pilferage refers to thieving of articles of small value, petit 
larceny. Robbery has a more precise content, and “theft” is a common 
word of broad meaning, equivalent to “stealing.” 

The policy contained no limitation requiring the insured to keep 
his automobile in this state. The peril insured against might arise in 
other jurisdictions. Under the circumstances the word “theft” must be 
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given the ordinary meaning, such as the dictionaries give to it, unaffected 
by the change in the statute law of this jurisdiction. In the absence of 
felonious intent on the part of Wilson, his act was not a risk insured 
against. In Delafield v. London & Lancashire Ins. Co., 177 App. Div. 
477, 164 N. Y. Supp. 221, the court went even further than we are re- 
quired to go in this case to sustain the defendant's contention. It-was 
there held that the word “theft’ in such a policy as is involved here did 
not include a transaction amounting to common law larceny by trick and 
device. Mr. Justice Davis, writing in that case, said, referring to the 
complaint : 

“This is an allegation of common-law larceny by trick and device, in 
which plaintiff parted with possession as a result of the deception, but not 
with his title. While this policy insures against ‘theft,’ it seems clear 
that it was not the intention of the parties to the contract of insurance 
to insure against larceny by trick and device; that is theft, the commis- 
sion of whith involves as an essential element, the deception of the in- 
sured, resulting in a surrender of the possession of his property. The 
term ‘theft’ as used in this policy, does not include all forms of larceny 
recognized by law. It does not include a larceny perpetrated as this was 
under the form and guise of a business transaction conducted by the in- 
sured himself.” 

For these reasons, the defendant’s motion for a nonsuit should have 
been granted. 

———__ - o> 


WEISS v. MILLERS’ NAT. INS. CO. OF CHICAGO, ILL. 
(New York Supreme-Court, Appellate Term, First Department. May 1, 
1923.) 

199 New York Supplement, 289. 

INSURANCE — MISREPRESENTATION OF DATE OF AUTO- 
MOBILE’S MANUFACTURE HELD NOT MATERIAL, FAC- 
TORY NUMBER HAVING BEEN STATED. 

A misrepresentation by insured of the year in which the scdaitactilte 
covered by the policy was manufactured, resulting in the payment of a 
larger premium than would have been payable if the year of manufacture 
had been correctly stated, held not a material misrepresentation; the fac- 
tory number having been given, thus putting insured in a position to as- 
certain the year of manufacture and to pay only the actual loss. 

(For other cases, see Insurance, Dec. Dig. § 280.) 

Appeal from City Court of New York. 

Action by Leo L. Weiss against the Millers’ National Insurance 
company of Chicago, Ill. Judgment for defendant, and plaintiff appeals. 
Reversed, and new trial ordered. 

Argued April term, 1923, before Guy, Bijur, and Delehanty, JJ. 

Kornbluth & Pollack, of New York City (Herman C. Pollack, of 
New York City, of counsel), for appellant. 

Will:am Otis Badger, of New York City (Joseph Thurlow Weed, of 
New York City, of counsel), for respondent. 


Per CurtaM. Assuming, as we must, the truth of the aliegations of 
the complaint that, notwithstanding the inadvertent statement as to the year 
in which the automobile was manufactured, the correct statement of the 
factory number put the company in the position of readily ascertaining 
the year of manufacture and of determining and paying under the non- 
valued policy the actual value of the car at the time of the loss, the de- 
fendant from the inception of the policy receiving, because of plaintiff's 
said statement, a larger premium than would have been payable if the year 
of manufacture had been correctly stated, we conclude there was no 
breach of warranty, nor was there as matter of law a misrepresentation 
of material facts. 

Judgment reversed, and a new trial ordered, with costs to the ap- 
pellant to abide the event. 





1696 Insurance Law Journal, Vol. 61. [1923 


FREIBERGER vy. GLOBE INDEMNITY CO. 
(New York Supreme Court, Appellate Division, First Department. April 
20, 1923.) 
199 New York Supplement, 310. 


1. INSURANCE — DAMAGE TO AUTOMOBILE CAUSED BY 
FALLING OF ELEVATOR ON WHICH IT WAS LOADED 
HELD “COLLISION” WITHIN POLICY. 


Damage to automobile from fall of elevator on which it was being 
lowered held covered by policy indemnifying for damage to automobile 
“caused solely by accidental collision with another object, either moving 
or stationary,” for “collision” means strictly the impact of objects, visible, 
tangible, concrete, and real entities, through any one of such objects mov- 
ing against the other, and the fact that the striking was mediate rather 
than direct, in that the floor of the elevator struck the pit and communi- 
cated the force to the automobile, was immaterial. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Collision.) 

2. INSURANCE—ELEVATOR HELD NOT A “CONVEYANCE BY 
LAND OR WATER,” WITHIN RESTRICTIONS OF INSUR- 
ANCE LAW. 

Under Insurance Law, § 70, subd. 9, restricting insurance of automo- 
biles transported in any “conveyance by land or water,” a policy indem- 
nifying for damages to an automobile carried on an elevator would not be 
ultra vires, since subdivision 11 permits casualty corporations to insure 
against damage to any property resulting from the operation, mainte- 
nance or use of elevators, indicating a legislative exclusion of elevators 
as transperts for conveyance by land or water. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Conveyance. ) 

Appeal from Appellate Term, First Department. 

Action by Leopold Freiberger against the Globe Indemnity Company. 
From a determination of the Appellate Term, unanimously affirming a 
judgment for plaintiff, entered on a directed verdict against defendant, de- 
fendant appeals by permission. Affirmed. 

Argued before Clarke, P. J., and Smith, Page, Merrell, and McAvoy, 
JJ. 

Robert M. McCormick, of New York City (F. A. W. Ireland, of 
New Yerk City, of counsel), for appellant. 

Miller & Wessel, of New York City (Harry N. Wessel, of New York 
City, of counsel), for respondent. 

McAvoy, J. The action was brought to recover the amount of dam- 
age caused to the plaintiff's automobile by the fall of an elevator on which 
it was being lowered. The defendant had issued to the plaintiff a policy 
of insurance, in which it agreed to indemnify the plaintiff against loss by 
reason of damage to his automobile, caused solely by accidntal collision 
with another object, either moving or stationary. The case was orig- 
inally heard at a Trial Term of the City Court of the City of New York, 
and upon the plaintiff's motion a verdict was directed in his favor in the 
sum of $1,492.95. The ground of this appeal is that there was no proof 
that the damage to the plaintiff's automobile was caused by collision of 
the automobile with another object, within the meaning of the policy of 
insurance. 

[1, 2] The plaintiff drove his car upon the elevator at the fourth floor 
of the garage. The lifting cable of the elevator broke, the elevator fell 
from the second’floor into the elevator pit, and the car was damaged. 


The provision of the policy is as follows: — ; . 
“The company does hereby agree to indemnify the assured against 
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loss by reason of damage to or destruction of any automobile to which 
the said policy applies including the operating equipment while attached 
thereto, if caused solely by accidental collision with another object, either 
moving or stationary.” ’ 

The question here is wholly one at law. Each side moved for a di- 
rection of a verdict in its favor. The amount of damage and the facts 
of the occurrence are conceded. Can it be found that the damages were 
caused “solely by accidental collision with another object”? The point 
in the argument of the defendant that the inhibition of subdivision 9, § 
70, Insurance Law (see McKinney’s Consol. Laws and Supp.), restricting 
insurance of automobiles while being transported in any conveyance by 
land or water, would make a contract ultra vires which gave indemnity 
for damage while the automobile was being carried on an elevator, is not 
tenable, since subdivision 11 of the same section permits casualty corpo- 
rations to insure against damage to any property resulting from the ope- 
ration, maintenance, or use of elevators, thus indicating a legislative ex- 
clusion of elevators as transports for conveyance by land or water. The 
question must be resolved on our apprehension of the word’s meaning in 
the parties’ intent. ‘ 

A collision, narrowly interpreted, is the impact of objects—visible, 
tangible, concrete, and real entities—through any one of such objects 
moving against the other. Thus in early maritime law the impact must 
have been, to be regarded as a maritime collision, an impact of two or 
more vessels while being navigated. This strict rule has been much 
modified, both in state and federal courts, in the juridical construction 
of the word “collision,” and it may now be asserted that any striking 
of a vessel with any object, visthle or invisible, whether a vessel or a 
submerged stationary or floating object other than a vessel, is a maritime 
collision. 

Primary meanings yield to commonly and generally accepted usage 
in the construction of the intent of the parties to a contract, even though 
it be for insurance or indemnity. The fact that the striking is mediate, 
rather than direct, is not a test of the ascription of the term. A collision 
or forcible striking is none the less embraced within the concept of the 
word, because there is interposed a carrying floor of an elevator, which 
itself strikes the bottom of a pit and communicates the force to the ob- 
ject carried. A standing vessel, forcibly impacted by one moving so as 
to strike a third, has collided with that third vessel, in logical sequence 
of ideas and in common acceptance of words. If a collision may be pre- 
dicated of a fall of an automobile through an open shaft to the pit, one 
hesitates in refusing to admit that the vehicle has collided when it falls 
supportec on the elevator floor to the same pit. All the definitional ele- 
ments of a collision are as reasonably included in the latter case as in the 
former. We are but ruling in line with the broad and liberal opinion 
of this court, written by Mr. Justice Dowling in Carroll Towing Co. v. 
Etna Insurance Co., 203 App. Div. 430, 196 N. Y. Supp. 698, where he 
poirts out for the court this rule: 

“Nor is any injustice done by the acceptance of the broader meaning 
attached to the word ‘collision’ than is given in other jurisdictions. * * * 
The courts of this state had accepted the broader meaning of the word. 
The defendant had excepted from its general liability any injury or 
breakage of machinery, unless caused by collision. If it desired to be 
absolved from damage caused by ‘allision,’ or if it was to be held for loss 
sustained through ‘collision’ only in its strictest and most limited sense, 
it was within its province to tender a policy so drawn. Certainly the 
meticulous care with which the policy is drawn shows that sufficient con- 
sideration was given to the terms employed. There is no hardship in- 
volved in giving the word ‘collision’ its ordinary and generally accepted 
meaning, especially in view of the declaration of the Court of Appeals 
that it uow has such meaning by common usage.” 

_ We think it must be found that the damage was caused by a colli- 
sion, within the meaning of the pclicy. 

The determination should be affirmed, with costs. All concur. 

107——Vol. LEXI. 
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AUERBACH ert at. v. MARYLAND CASUALTY CO. 
(New York Supreme Court Appellate Division, Second Denartment. 
April 13, 1923.) 

199 New York Supplement, 351. 


INSURANCE ; TITLED TO RECOVER UNDER IN- 
DEMNITY POLICY FOR INSURER’S FAILURE TO CONTRI- 
BUTE TO SETTLEMENT OF ACTION AGAINST INSURED 
BEFORE TRIAL. 

Under an automobile indemnity policy obligating insurer to investigate 
claims and defend personal injury actions, and providing that there should 
be no liability for settlements made unless authorized by insurer, » insurer 
was liable for its refusal to contribute the amount of the policy in settle- 
ment of a claim, where insured offered to pay the balance of the offered 
settlement, and insurer knew of the serious nature of the accident, and 
had expressed the opinion that the case could not be settled for anywhere 
near the amount of the policy. 

(For other cases, see Insurance, Dec. Dig. § 512.) 

Jaycox and Kelby, JJ., dissenting. 

Appeal from Special Term, Kings County. 

Action by Henry George Auerbach and another against the Mary- 
land Casualty Company. From an order granting defendant's motion for 
a judgment dismissing the complaint, on the ground that it did not state 
a cause of action, and the judgment (119 Misc. Rep. 812, 198 N. Y. Supp. 
309) entered thereon, plaintiffs appeal. Judgment and order reversed on 
the law, and motion denied. 


Argued before Kelly, P. J., and Rich, Jaycox, Kelby, and Young, JJ. 

Frank E. Johnson, of Brooklyn (Meier Steinbrink, of Brooklyn, on 
the brief), for appellants. 

Frank C. Laughlin, of New York City (Stewart W. Bowers, of 
Brooklyn, on the brief), for respondent. 

YounG, J. The policy before us is an insurance contract provided 
for and regulated and governed by the Insurance Law. By it the com- 
pany agrees to indemnify the assured from liability imposed by law for 
damages on account of bodily injuries caused by the automobile vehicles 
owned or operated by the assured and therein described. Indedmnity for 
such damage is the controlling purpose of the contract between the par- 
ties. Every other restriction and limitation is merely incidental thereto, 
and must be read in the light of that purpose, and must be construed in 
accordance with the true nature of the contract. Any interpretation which 
results in the destruction of its character as an insurance contract should 
be rejeted. 

Keeping this purpose in view, we have briefly a contract of insurance 
to indemnify the assured against liability for damages from injuries 
caused by the automobile in question, limited in extent to $5,000, coupled 
with the further obligation to investigate claims and defend suits unless 
the company elects to settle the same, and disclaiming all liability for any 
settlement made by the assured and not authorized by it. 

Now, what is the purpose of these various restrictions and limita- 
tions? The reason for the restriction of the amount of liability is of 
course plain, and needs no further consideration. The company then 
agrees «as a part of the insurance contract that it will at its own cost 
investigate all accidents and defend all suits of which it is given the 
Tequired notice, unless it shall elect to settle the claim or suit. The 
reason for this provision is plainly that it may control the situation and 
prevent the recovery of collusive claims and judgments which might 
result in a greater liability than the facts warranted. Clearly this is a 
mere incident of the main contract for the company’s benefit and cannot 
therefore change a contract to insure to one merely to defend. 

The provisions permitting the company’s election to settle and pro- 
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hibiting settlements by the assured, unless authorized by the company, 
are likewise incidental benefits to it in order to frevent collusive settle- 
ments between the assured and the injured party. Viewing these inci- 
dental limitations, restrictions, and provisions of the contract in the light 
of their real purpose and the apparent reason for their presence in the 
contract, it seems to me apparent that they are not to be treated and con- 
strued as though they constituted the entire contract, because if so con- 
strued, they destroy the. contract as one of insurance. 

As these provisions are inserted in the policy for the company’s ben- 
efit and protection against unjust and collusive claims, they are to be 
used for that purpose and not to coerce the assured into an agreement 
to release the company from a part of its liability. In other words, 
while they give the company the right to exercise its judgment and discre- 
tion as to when and in what manner a claim shall be settled, its determina- 
tion must be the result of such judgment deliberately exercised in good 
faith to effect the purpose of the insurance contract in the interests of the 
assured as well as of itself, and not an arbitrary determination to reject 
a settlement advantageous to the essured unless it is relieved of a portion 
of its liability. Such an arbitrary determination in no way effectuates the 
purposé of the policy. On the contrary, it is a mere attempt by the com- 
to escape partial liability thereunder. Brunswick Realty Co. v. Frankfort 
Ins. Co., 99 Misc. Rep. 639, 166 N. Y. Supp. 36; N. Y. Consol. R. Co. v. 
Mass. Bonding & Ins. Co., 193 App. Div. 438, 184 N. Y. Supp. 243; Bras- 
sil v. Maryland Casualty Co., 210 N. Y. 235, 104 N. E. 622; Wisconsin 
Zine Co. v. Fidelity & Deposit Co. of Maryland, 162 Wis. 39, 155 N. W. 
1081, Ann. Cas. 1918C, 399. 

The complaint specifically alleges that the defendant insurance com- 
pany kncw of the seriousness of the injury and had advised the plain- 
tiff that the offer of settlement for $6,500 was a good one and ought to be 
accepted, and further wrote the assured that the injuries were very severe 
and that the action should be settled, if possible, and expressed the opin- 
ion that it could not be settled anywhere near the amount of the insur- 
ance carried by the company, yet when the advantageous offer was pre- 
sented to the company and the plaintiff offered to pay the amount re- 
quired zhove the insurance, the company refused to pay the amount cov- 
ered by its policy and attempted to coerce the assured into paying part of 
it, and so settlement was prevented. Assuming, as we must, the truth 
of the facts alleged in the complaint, it seems to me that a cause of action 
is stated. In my opinion this was a clear violation of the defendant's 
implied cbligation of good faith and fair dealing. 

It is urged that under the authority of McAleenan v. Massachusetts 
Bonding & Ins. Co., 179 App. Div. 34, 166 N. Y. Supp. 184, it is imma- 
terial whether defendant granted or withheld its consent to a settlement 
or whether it acted in good or bad faith because plaintiffs had a right to 
protect themselves with respect to their liability in excess of the amount 
of the policy. In that case, however, the plaintiff in the negligence action 
offered to accept from the assured $3,750 in full settlement and satisfac- 
tion of «ny damage that might be recovered in excess of $5,000 (that be- 
ing the amount of the policy), and further agreed that the trial should be 
continued and in case a verdict were rendered in excess of $5,000, the 
same might be reduced to that sum in consideration of such payment of 
$3,750, and it appeared that this proposition was presented to the insur- 
ance company and it declined to permit such settlement. 

It is apparent that no such situation as this exists in the present case. 
No such offer was made. I think the judgment and order appealed from 
should be reversed upon the law, with costs, and the motion for judg- 
ment denied. 

Judgment and order dismissing the complaint reversed upon the law, 
with costs. Motion for judgment on the pleadings denied. 

Kelly, P. J., and Rich, J., concur. 


Jaycox and Kelby, JJ., dissent, and vote to affirm, on the opir on of 
Kapper, J., at Special Term. 119 Misc. Rep. 812, 198 N. Y. Svsp. 309. 
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TOMATO PRODUCTS CO., Inc., v. MANUFACTURERS’ LIABIL- 
ITY INS. CO. 
(New York Supreme Court, Appellate Division, First Department. 
December 22, 1922.) 
197 New York Supplement, 497. 

INSURANCE — LIABILITY POLICY CAN BE REFORMED TO 
CORRECT MISTAKE IN NUMBER OF ENGINE OF [NSURED 
TRUCK. 

Where a policy insuring a truck owner against liability for damages 
from its use incorrectly stated the number of the engine of the truck, but 
it was undisputed that the insured owned only one truck, which was other- 
wise correctly described in the policy, and that the mistake as to the en- 
gine number did not affect the risk, insured is entitled to have the policy 
reformed, to correct that mistake and to recover thereon the amount of a 
judgment against insured for damages caused by the operation of the truck. 

(For other cases, see Insurance, Dec Dig. § 143[4].) 

Appeal from Supreme Court, New York County. 

Action by the Tomato Products Company, Inc., against the Manu- 
facturers’ Liability Insurance Company. From a judgment for de- 
fendant, dismissing the complaint, with costs, plaintiff appeals. Reversed, 
and judgment directed for plaintiff. 


Argued before Clarke, P. J., and Smith, Page, Greenbaum, and Finch, 
JJ. 

Louis Jersawitz, of New York City (Jacob Zelenko, of New York 
City, of counsel), for appellant. 


A. G. Maul, of New York City (Walter G. Evans, of New York 
City, of counsel), for respondent. 


GreENBAUM, J. This action was brought to reform a policy of lia- 
bility insurance issued by the defendant to the plaintiff on or about Octo- 
ber 23, 1917, for the period of one year. The policy insured a certain 
automobile truck. It was issued pursuant to an application prepared by 
plaintiff's broker, in which it was stated that the engine number was 16501, 
and it was thus mentioned in the policy. On September 25, 1918, an acci- 
dent occurred in the operation of the truck, whereby one Samuel Cohen 
was killed. An action was brought by his administrator, and the summons 
served on plaintiff, appellant herein, was sent to defendant. The defend- 
ant’s attorney served a notice of appearance for plaintiff before any com- 
plaint had been served or answer interposed. It then learnt that the en- 
gine nuniber of the automobile truck owned by plaintiff was 16496, instead 
of 16501, and thereupon refused to continue with the defense and returned 
all the papers in the case to the nlaintiff, who thereupon retained his own 
counsel, who tried the case, which resulted in a judgment against him, in 
favor of the plaintiff in that action, for $2,875.99. Plaintiff satisfied the 
judgment and brought this action, asking for a reformation of the policy, 
so as to substitute engine No. 16496 for the number stated in the policy, 
and for a recovery of the amount of the judgment, together with $750 
paid as counsel fees. 

Defendant in its brief frankly concedes that there is no doubt that 
there was a mistake made by the olaintiff or its agents, for without doubt 
plaintiff never owned an automobile truck bearing engine No. 16501. The 
undisputed evidence is that the plaintiff owned a car of the description set 
forth in the policy and in the application (excepting only the erroneous 
number of the engine of the car), as follows: 

“Trade-name: Auto truck. Factory No. of engine or motor: 16501. 
Kind of power: Gasoline. Horse power insurable: 18. Year of model: 
1916. Style of body: Comm’l. * * *” 

It is undisputed that the plaintiff, during the period covered by the 
policy, owned but one car, and that was No. 16496. It was therefore clear 
“hat through some mistake the wrong number was given, although in other 
details the car was accurately described in the policy and was readily 
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identifiable. There can be no doubt that defendant would have insured the 
car of the plaintiff regardless of the number of the engine, since its risk 
was not i the slightest degree affected by the number of the engine, which 
doubtless was merely intended as an additicnal means of identification of 
the particular car insured, where the insured owned more than one car. 
Nor can there be any doubt that both parties must have understood that 
the car insured referred to the only car which plaintiff owned, and that 
they acted under the belief that the number of the engine was accurately 
described in the application. I think the case falls within the reasoning of 
the opinion in Le Gendre v. Scottish Union & National Ins. Co., 95 App. 
Div. 562, 88 N. Y. Supp. 1012, Laughlin, J., writing: 

“We regard this as a plain case for the reformation of the policy. It 
is manifest that the plaintiff intended to insure the property contained in 
his residence. * * * Plaintiff intended to procure insurance upon the 
household property in his residnce and that is the property the defendant 
intended to insure, but in reducing their agreement to writing the word 
‘southerly’ was erroneously inserted, instead of the word ‘northerly’ as in- 
dicating the location of the residence of the assured with reference to the 
highway. The case, therefore, falls within the doctrine of the authorities 
that, where there was no mistake in the agreement, but merely a mistake 
in reducing it to writing, the contract will be reformed. Pitcher v. Hen- 
nessey, 43 N. Y. 415; Maher v. Hibernia Ins. Co., 67 N. Y. 283; Hughes 
v. Mercartile Mutual Ins. Co., 55 N. Y. 265; Bush v. Hicks, 60 N. Y. 298; 
Arend v. Laing, 79 Hun, 203. There is no force in the suggestion that, 
since the plaintiff's agent represented to the defendant that the property 
was on the southerly side of the road, it cannot be held liable for insurance 
on any property situated elsewhere. Located as this property was, it is 
evident that it made no difference, so far as the hazard is concerned, as 
to whether the property was on the north or the south side of the road. 
There is no estoppel. It does not appear that the defendant made any in- 
vestigation, or that it considefed that there was any difference in the haz- 
ard, depending upon which side of the road the property was, and if it did 
investigate it would have discovered the true location of the plaintiff’s resi- 
dence. Had it done so within a reasonable time, and had there been any 
basis for claiming it had been misled to its prejudice, it might have re- 
scinded the contract and returned the premiums; but, having retained the 
premiums until after the fire, it should not be heard to say that no prop- 
erty was insured.” 

The criticism in the foregoing case as to defendant’s omission to 
examine the property applies with equal force to the case under review. 

The learned Special Term justice relied upon Salomon v. North 
British & Mercantile Ins. Co. of New York, 215 N. Y. 214, 109 N. E. 
121, L. R. A. 1917C, 106. That case was first decided by a divided court 
(150 App. Div. 728, 135 N. Y. Supp. 806); Ingraham, P. J., and Mc- 
Laughlin, J., dissenting, the latter with an opinion. Upon a retrial of the 
action the plaintiff obtained a judgment of reformation, and upon appeal 
to this court the judgment was affirmed (156 App. Div. 944, 142 N. Y. 
Supp. 1146); Ingraham, P. J., dissenting on the dissenting opinion of 
McLaughlin, J., on the former appeal. The Court of Appeals reversed 
this court (215 N. Y. 214, 219, 109 N. E. 121, L. R. A. 1917C, 106), thus 
impliedly approving in a general way, of the dissent in the Appellate Di- 
vision. In his dissenting opinion (150 App. Div. 728, 135 N. Y. Supp. 806), 
Justice McLaughlin said: 

“The view above expressed, that the policy cannot be reformed, is not 
in conflict with those expressed in Le Gendre v. Scottish Union & Nat. 
Ins. Co., 95 App. Div. 562. There the policy covered household furniture 
and effects belonging to the plaintiff or any member of his family, ‘while 
contained in the frame building, owned by the assured and situate on the 
southerly side’ of a certain highway named. The building was actually 
situate on the northerly, instead of the southerly, side of the highway. 
After the fire an action was brought to substitute the word ‘northerly’ in 
place of the word ‘southerly,’ and to recover the amount of the loss. There 
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was no dispute between the parties as to the subject-matter of the insur- 
ance, the interest insured therein, nor as to what the parties intended. 
There was no mistake as <o the identity of the building in which the prop- 
erty was located. The only mistake was as to the location of the building; 
that is, whether it was on one side of the highway or the other. It was 
held, and properly, that the policy should be reformed, to the end that the 
intent of both parties might be carried out.” 

The judgment is reversed, with costs, and judgment is directed in 
favor of the plaintiff, with costs. Settle order on notice before January 
Ist. All concur. 

———_ > aoe 


EDWARDS v. MARYLAND MOTORCAR INS. CO. 
(New York Supreme Court, Appellate Division, Second Department. 
December 28, 1922.) 
197 New York Supplement, 460. 

1. INSURANCE — POLICY INSURING AGAINST “DIRECT LOSS 
OR DAMAGE BY THEFT” INCLUDES DIMINUTION IN 
VALUE. é 
Where a stolen automobile was recovered in a damaged condition after 

it had been driven 2,500 miles while out of owner’s possession, a policy 
insuring against direct loss or damage to this automobile by theft in- 
cluded diminution in value, and_this liability was uot cut down by a con- 
dition in the policy making insurer liable only for actual cost of repairs 
or replacements. 

(For other cases, see Insurance, Dec. Dig. § 502.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Direct Loss.) 

2. INSURANCE—INSURED NEED NOT INITIATE APPRAISAL. 
It is not the duty of insured to initiate an appraisal under the policy. 
(For other cases, see Insurance, Dec. Dig. § 568.) 

Appeal from Supreme Court, Nassau County. 

Action by Lotta J. Edwards against the Maryland Motorcar Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Reversed 
on the law, and new trial granted. 

The defendant, by the terms of its policy of insurance, insured the 
piaintiff “against direct loss or damage caused while this policy is in force, 
by the perils specifically insured against.” The subject of insurance was 
an automobile owned by plaintiff. The amount of the insurance was $3,700. 
Among the perils insured against was damage causd by “theft, robbery or 
noel One of the “additional conditions” of the policy reads as fol- 
ows: 

“In the event of loss or damage under this policy, this company shall 
be liable only for the actual cost of repairing, or, if necessary, replacing 
the parts damaged or destroyed. It shall be optional with this company 
to repair, rebuild, or replace the property lost or damaged with other of 
like kind and quality within a reasonable time, on giving notice within 
thirty days after the receipt of the sworn statement of loss herein re- 
quired of its intention so to do, but there can be no abandonment to this 
company of the property described.” 

Concededly plaintiff's automobile was stolen in Newark, N. J., on May 
17, 1920, and was recovered in Fayetteville, N. C., by the defendant, and 
by it tendered to plaintiff on June 18, 1920. The evidence supports the find- 
ing of the jury in the court below that the stolen car had been driven 2,- 
500 miles while thus out of the plaintiff's possession. 


Argued before Blackmar, P. J., and Rich, Jaycox, Manning, and Kelby, 
~W. Montague Geer, Jr.. of New York City, for appellant. 
Henry L. Maxson, of Hempstead, for respondent. 


Per CurtaM. [1] On the trial plaintiff claimed, as part of her dam- 
ages, diminution in the value of the automobile admittedly stolen from her. 
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At the time of the theft it was almost new, it having been run only 1,000 
miles. At the time of its recovery it had been considerably damaged and 
had 2,500 miles usage. 

We think diminution in value is damage embraced within the clause 
of the policy insuring plaintiff “agains direct loss or damage” by the perils 
of “theft, robbery or pilferage.” This liability is not tut down by the sub- 
sequent “additional condition,” making defendant liable for actual cost of 
repairs or replacement. Federal Ins. Co. v. Hiter, 164 Ky. 743, 176 S. W. 
210, L. R. A. 1915E, 575. 

Whether or not plaintiff rendered within 60 days the statement of loss 
required by the policy was a question of fact for the jury. 

[2] It was not the duty of plaintiff to initiate an appraisal under the 
policy. Chainless Cycle Mfg. Co. v. Security Ins. Co., 169 N Y. 304, 62 
N. E. 392. It was also a question of fact for the jury whether or not 
plaintiff refused an offer of appraisal made by defendant. 

[3] A new trial will, however, have to be directed by reason of er- 
rors in the admission of evidence. The estimate made by the witness 
Guerin concerning the value of certain repairs was admitted over the ob- 
jection and exception of the defendant. Guerin, while on the stand, did 
not testify to the necessity of the repairs covered by the estimate, nor as 
to the accuracy of the value of the repairs. The estimate was, therefore, 
mere hearsay as to defendant. 

[4] So, also declarations said to have been made by the witness Dixon 
were testified to by the plaintiff and the witness Cole. Dixon at the time 
had no connection with defendant. He appears to have been in an inde- 
pendent business, hired by the defendant and others at various times to 
give an Gpinion as to repairs, which the defendant could accept or reject. 
He had no authority to make any admissions against the interest of de- 
fendant. 

Judgment reversed on the law, and new trial granted, with costs to 
abide the event. 
re 


SCHOENFELD v. NEW JERSEY FIDELITY & PLATE GLASS 
INS. CO. ” 
(New York Supreme Court, Appellate Division, Second Department. 
December 15, 1922.) 
197 New York Supplement, 606. 

1. INSURANCE—LACK OF CO-OPERATION BY INSURED _ UN- 
DER LIABILITY POLICY HELD DEFENSE TO SUIT BY IN- 
JURED PERSON ON INSURED’S INSOLVENCY. 

Where insured is insolvent, and an action is brought by the injured per- 
son en an automobile liability policy, under a clause embodied therein, 
pursuant to Insurance Law, § 109, which, where insured is insolvent, per- 
mits such action “under the terms of the policy,” in the absence of a show- 
ing of bad faith on the part of insurer, failure of insured to co-operate with 
insurer in defending the action against insured, in violation of a provision 
of the policy, is a defense, 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

Appeal from Special Term, Kings County. 

Action by Samuel Schoenfeld against the New Jersey Fidelity & Plate 
Glass Insurance Company. From an order directing that defendant’s answer 
be stricken out, and that plaintiff have summary judgment, and from the 
judgment entered on this order, defendant appeals. Judgment and order 
reversed on the law, and motion denied. 

Argued before Blackmar, P. J., and Rich, Kelly, Manning, and Young, 


Theodore H. Lord, of New York City, for appellant. 
Harold R. Medina, of New York City (Jacquin Frank and Leander 
I. Shelley, both of New York City, on the brief), for respondent. 
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Youne, J. [1] The action is brought to recover $3,135 upon a judg- 
ment obtained by the plaintiff against one Conrad Nazarchuk The com- 
plaint alleges the making by defendant of its policy of casualty insurance, 
indemnifying Nazarchuk against loss from liability for damages resulting 
from the use of his automobile on account of bodily injuries sustained by 
any person or persons; that on November 7th, while the policy was in 
force, an accident occurred whereby plaintiff was injured by said automo- 
bile; that the policy contained a provision that the insolvency or bankruptcy 
of the person insured should not release the insurance carrier from the pay- 
ment of damages, but that, in case execution against the insured is returned 
unsatisfied in an action brought by the injured party, an action might be 
maintained by the claimant against the defendant, the insurance carrier, 
subject to the terms of the policy, for an amount not exceeding the amount 
of the policy, the costs taxed against the assured, and interest that plain- 
tiff brought an action in the Supreme Court, Queens County for dam- 
ages for the injuries sustained through the negligence of said Nazarchuk; 
that defendant umlertook the defense of that action, and that after a 
trial a verdict for the plaintiff was rendered for $3,000, and judgment 
was entered thereon, and an execution issued and returned unsatisfied, 
and that no part of the judgment has been paid. 

The defendant’s amended answer admits the issuance of a policy of 
insurance, a copy of which is attached, and also admits the bringing of 
the action against Nazarchuk, but denies the remaining allegations of the 
complaint. It sets up as a separate defense the issuance of the policy in 
question, and that it contains a clause to the effect that the insolvency or 
bankruptcy of the insured should not release the company from payment 
of damages for injuries, etc. It also alleges the bringing of the action by 
plaintiff against Nazarchuk; that on November 20 Nazarchuk gave a 
signed and sworn statement to defendant, wherein he stated that the chauf- 
feur operating his automobile at the time of the accident had no permis- 
sion to use it, and was using it solely for his own purpose and pleasure; 
that the answer in said action was verified by the defendant therein, and 
denied operation and control of the automobile at the time of the acci- 
dent; that thereafter defendant’s attorney attempted to locate Nazarchuk 
for the purpose of preparing for trial and to obtain from him the names 
of witnesses and to secure his attendance upon the trial, to show that the 
automobile was not being operated or controlled by him, or being used in 
his interests or business, at the time of the accident; and that the chauf- 
feur was using the car solely for his own purpose and pleasure. 

The answer then details efforts made to find defendant, letters mailed 
to him, and personal canvasses made, but that they were unable to do so, 
and it is alleged upon information and belief that ke had returned to Rus- 
sia, leaving no address where he might be communicated with. It is fur- 
ther alleged that Nazarchuk failed and neglected to co-operate with the 
defendant and its attorney in the preparation for trial in the action brought 
by plaintiff against him; that he left the state without communicating 
with defendant, or giving notice of his intention so to do, and failed to 
appear personally in court, or to render defendant any assistance in de- 
ferse of the action, and thereby violated a condition under which the pol- 
icy was issued, which provided as follows: 

“The assured shall at times render to the company all possible co-ope- 
ration and assistance. The assured shall not voluntarily assume or admit 
any liability for an accident, and no loss arising from a liability which has 
been voluntarily assumed or admitted by the assured shall be covered here- 
under” 


—and that by reason of the failure to co-operate with defendant, and 
render assistance, said Nazarchuk: greatly prejudiced the interests of 
defendant and rendered a successful defense of the personal injury action 
brought by plaintiff impossible, and that the defendant thereupon, on 
March 28, 1922, canceled said policy and mailed to Nazarchuk at his last 
known address a notice of disclaimer and cancellation of said policy, and 
that said policy was thereby canceled and became void and of no effect; 
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that in May, 1922, an inquest was taken in the action brought by plaintiff 
against Nazarchuk, which resulted in a verdict of $3,000, and judgment 
was thereupon entered, which is the basis of this action; that defendant 
did not appear by its attorney at said inquest, and that at the time thereof, 
and at the entry of judgment, the policy was canceled and became void 
and of no effect. 

Plaintiff thereupon made a motion for summary judgment under 
rule 113, founded upon the pleadings and an affidavit of plaintiff, which 
was opposed by defendant, and an affidavit in cpposition filed. These 
affidavits tend to support the allegations made by the parties in their 
respective pleadings. The learned justice at Special Term made an order 
directing that defendant’s amended answer be stricken out, and that sum- 
mary judgment be entered, and upon that order judgment was entered. 
From such order and judgment, defendant has appealed to this court. 

This action is authorized by section 109 of the Insurance Law (Consol. 
Laws, c. 128), which requires liability insurance policies to contain a 
clause permitting it, substantially as alleged in the complaint. ‘The learned 
justice at Special Term held that the purpose of that section was to pro- 
tect the injured person and to insure the payment of any judgment he 
might obtain wp to the amount of the policy covered by the persons re- 
sponsible for the accident, and that the words “under the terms of the 
policy,” in that section, were not intended to limit the right of the injured 
person to recover from the insurance company to those cases in which the 
assured could have recovery. 

The case of Roth v. National Automobile Mutual Casualty Co., 202 
App. Div. 667, 195 N. Y. Supp. 865, cited in support of this proposi- 
tion, did not decide the question. In that case it appeared that the as- 
sured signed a written statement to the effect that the chauffeur had used 
the car at the time of the accident without his permission, and had also 
signed a statement for the plaintiff’s attorney to the effect that he had 
given such chauffeur permission to use the machine. The case was tried 
by the court without a jury. In the closing paragraph of the prevailing 
opinion, it is said that: 

“The court having decided in favor of the plaintiff, it must be as- 
sumed that he found that the defense of lack of co-operation was not es- 
tablished.” 202 App. Div. 667, 671, 195 N. Y. Supp. 865, 868. 

In the prevailing opinion, however, it is stated: 

“The sole issue was whether the assured failed to co-operate with 
the company, and whether such failure was a noncompliance with one of 
the terms of the policy, which would have barred a recovery by him 
against the company, and hence would be a bar to a recovery by the plain- 
tiff in this action. The question thus arises: What is the meaning of the 
words ‘under the terms of the policy’ in the clause above quoted ?” 

And, after stating the claims of the respective parties, the court said: 

“It seems to us that the Legislature did not intend to deprive the in- 
surance company of any defenses which it could have properly urged 
against the assured under the provisions of the policy had he brought an 
action thereon.” 202 App. Div. 667, 669, 195 N. Y. Supp. 865, 866. 

I do not think that the majority of the court,-in that decision, dif- 
fered in substance from the language contained in the dissenting opin- 
ion written by Justice Laughlin and concurred in by Presiding Justice 
Clarke, in which it is said: 

“As I view the statute, the Legislature intended, in such case, to give 
a cause of action to the person injured or the personal representative of 
the decedent against the insurance company on the policy, provided the 
assured could have recovered thereon for any liability enforced against 
him and covered by the policy.” 

In O’Connell v. New Jersey Fidelity & P. G. Ins. Co., 201 App. Div. 
117, 193 N. Y. Supp. 911, it was held that in an action under a policy 
of automobile insurance to recover the amount of the judgment recovered 
against the owner of the automobile for the death of plaintiff's intestate, 
in which defendant conceded that it would be liable for the amount of 
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the judgment in case it was not shown, as it contended, that the automobile 

at the time of the accident was being driven by a child under 16 years of 

age, a condition which, if it existed, would relieve it from liability, the 
burden of proof was on the defendant to establish that the automobile 
was in fact being driven at the time of the accident by a child under the 

age of 16. 

The case last cited was brought under the same section of the In- 
surance Law, the insured having become bankrupt, and I think that in 
that case it is assumed that, had the defendant borne the burden of 
proof of the fact in controversy, that fact would have constituted a good 
defense. See, also, Farrell v. Merchants’ Mutual Automobile Liability 
Ins. Co., —— App. Div. , 196 N. Y. Supp. 383, decided November 3, 
1922. I think it must be conceded that, as between the assured and the 
insurance company, failure by the assured to comply with the condition 
of the policy requiring co-operation would prevent his recovery under the 
policy of the amount of the judgment if paid by him. 

I can see nothing in the statute showing a legislative intent to de- 
prive the company of this defense, or to create any other or different 
liability to the injured party than that which the policy gave to the as- 
sured. On the contrary, the intention was that, at the time when a right 
of action accrued to the injured party upder the provision of section 109 
of the Insurance Law (Consol. Laws, c. 28), to justify a recovery from 
the company upon the judgment, the policy must then be in force. It is 
clear from the language of that section that the liability of the company 
to the injured party does not accrue until an execution issued upon the 
judgment obtained against the assured has been returned unsatisfied by 
reason of insolvency or bankruptcy. Insolvency or bankruptcy is the 
test upon which the right of action depends, and the time when that in- 
solvency or bankruptcy is to be determined is when the execution is re- 
turned unsatisfied. If, prior to that time, therefore, the assured had vio- 
lated the terms and conditions of the policy in such manner as to entitle 
the company to cancel it, pursuant to its provisions, no right ef action 
would survive to the injured party. 

[2] I think that the condition of the policy requiring co-operation 
on the part of the assured in the defense of the action brought against 
him by the injured party is one of great importance. Without the pres- 
ence of the assured and his aid in preparing the case for trial, the insur- 
ance company is handicapped and such lack of co-operation may result in 
making the action incapable of defense. -In the case at bar, the statement 
made to the insurance company that the chauffeur was using the automo- 
bile for his own purposes without permission of the assured, constituted, 
if true, a perfect defense to the action brought by the injured party. To 
enable the company to defend the action, it was manifestly essential that 
the assured be present and be.examined in his own behalf as a witness 
upon the trial. This, by reason of his disappearance, was impossible. 
Furthermore, I see nothing in the affidavits and the answer submitted 
which shows bad faith on the part of the appellant. If it is acting in 
bad faith or in collusion with the assured, that fact may be established 
upon the trial. The appellant should not be put out of court without an 
opportunity to try the issue raised by the defense contained in his answer. 

The jvdgment and order should be reversed on the law, with cost, and 
motion denied, with $10 costs. All concur. 

a a 
AMERICAN CENT. INS. CO. v. WELLER. 
(Supreme Court of Oregon. Feb. 20, 1923. 
212 Pacific Reporter, 803. 

1, INSURANCE—WHEN MORTGAGEE OBTAINS INSURANCE, 
LIABILITY GENERALLY ENFORCEABLE ONLY BY HIM. 
Where a mortgagee effects insurance upon his interest in the mort- 

gaged property, paying the premiums himself, the contract is between the 

mortgagee and the insurer, and, upon the happening of the event insured 
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against, the liability of the insurer is a fixed one only as to the mortgagee, 

and, as a general rule, he alone can enforce such liability. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

4. INSURANCE—INSURER ORDINARILY SUBROGATED ,PRO 
TANTO TO INSURED’S RIGHTS AGAINST PERSON CAUS- 
ING LOSS 
On payment of a loss an insurer, as a general rule, acquires the right 

to be subrogated pro tanto to any right of action which insured may have 

against any third person whose wrongful act or neglect caused the loss. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

5. INSURANCE—INSURER OF AUTOMOBILE UPON PAYMENT 
TO ASSIGNEE OF CONDITIONAL SALE CONTRACT OF 
LOSS FROM BUYER’S CONVERSION NOT SUBROGATED TO 
RIGHTS OF ASSIGNEE AGAINST SELLER AS GUARANTOR 
OF CONTRACT. 

Where one selling automobile upon conditional contract assigned the 
contract to a bank and guaranteed payment and procured insurance, naming 
the buyer as assured, and also insuring against conversion, with the loss 
payable to the bank or the buyer, as their interests might appear, and the 
buyer thereafter converted the automobile, the insurer, upon payment of 
the loss to the bank, was not subrogated to rights of the bank against the 
seller on the guaranty, as it insured the automobile and not the debt, and 
it would be inequitable and unconscionable to hold the seller responsible for 
the conversion. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

6. INSURANCE— PAYMENT BY INSURER HELD TO SATISFY 
GUARANTEED DEBT SO THAT IT COULD NOT BE AS- 
SIGNED TO THE INSURER. 

Where one selling an automobile on conditional contract, assigning the 
contract to a bank, and guaranteeing payment, procured insurance against 
conversion payable to the bank, and the buyer afterwards converted the au- 
tomobile, the insurer’s payment of the amount due on the policy to the 
bank satisfied the debt to that amount as against the guarantor, and it could 
not be assigned by the bank to the insurance company. 

(For other cases, see Insurance, Dec. Dig. $ 606[7].) 

Burnett, J., dissenting. 


In Banc. 

Appeal from Circuit Court, Multnomah County; W. N. Gatens, Judge. 

Action by the American Central Insurance Company against E. R. 
Weller. From a judgment for defendant, plaintiff appeals. Affirmed. 

This is an action in which the plaintiff, insurance company, having paid 
to Ashley & Rumelin, a loss of $300, resulting from the conversion of a 
certain automobile, seeks to be subrogated to the rights of Ashley & Rume- 
lin, Bankers, against the defendant, E. R. Weller, and to recover from the 
defendant the loss which it paid. The cause was tried to the court without 
a jury. At the close of plaintiff’s testimony the defendant moved for a 
“directed verdict and judgment.” The motion was granted, and a judgment 
entered in favor of defendant, from which plaintiff appeals. 


W. B. Shively and Henry Bauer, both of Portland, for appellant. 

J. M. Hickson and Robert R. Rankin, both of Portland, for respondent. 

BEAN, J. The facts in the case are substantially as follows: On May 
23, 1918, the defendant, Weller, who is a dealer in automobiles, sold an 
automobile to one Leon Miller upon a conditional contract of sale executed 
in the customary form. This.contract recited the purchase price at $502.40, 
admitted payment of $150 at the time of the execution of the contract, and 
provided for the payment of the balance in monthly installments of $52.40. 
one month from date and $50 each month thereafter until paid. On May 
27, 1918, the defendant sold the contract for cash at a discount to Ashley 
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& Rumelin, Bankers, and assigned the contract to them, and guaranteed to 
the bank the payment of all monthly installments and all moneys due or 
to become due under the contract. At the time of the transaction Weller 
arranged to have the automobile insured, and on May 29, 1918, the plaintiff 
issued an insurance policy, in which L. Miller was named as the assured and 
the automobile was insured against fire and theft. The policy recited that 
the assured had purchased the car for $500, and had fully paid for the 
same, except “350.00 balance monthly payments.” To the policy was at- 
tached a conversion clause in favor of Ashley & Rumelin, Bankers, re- 
citing that the automobile had been sold under a conditional sales contract, 
loss “payable to the said vendor and the said vendee as their respective in- 
terests may appear.” In consideration of $2 additional premium the com- 
pany insured the vendor against all the direct loss or damage caused by the 
wrongful conversion of the automobile by the vendee, Miller. 

Shortly after the issuance of the insurance policy, and before any fur- 
ther payments were made on the purchase price, the automobile was con- 
verted by Leon Miller, and no trace was thereafter found either of the auto- 
mobile or of Miller. Thereupon the bank called upon the insurance com- 
pany to make good its loss resulting from the conversion. The insurance 
company paid the bank $300, and took an assignment of the conditional 
contract of sale and the guaranty of Weller, refusing to pay the balance 
of $52.40, for the reason, as stated in plaintiff's brief, that the latter sum 

“did not in reality represent any part of the purchase price of the automo- 
bile, but represented brokerage charges, ‘insurance premium, and costs of 
transfer of license fee, which had been tacked on and added to the purchase 
price of the automobile by the defendant Weller.” After receiving the $300 
from the insurance company, the bank required the defendant; Weller, 
under his guaranty, to pay the balance of $52.40 and also the interest due 
under the contract, which Weller did. 

The plaintiff submits that after the issuance of the policy the bank was 
in this position: 

“It had legal title to the automobile under contract of sale to Leon 
Miller, and was secured as to the balance of the purchase price under the 
contract in two ways: First, by the guaranty of the defendant, Weller; 
and, second, by the insurance policy issued by the plaintiff insurance com- 
pany.” 

The insurance company claims in this action that it has a right to be 
subrogated to the rights of Ashley & Rumelin, Bankers, and is therefore en- 
titled to recover the $300 which it paid from the defendant Weller on his 
guaranty. It is fairly shown by the testiomny on behalf of the plaintiff 
that the policy of insurance was issued upon the request of the defendant, 
Weller, and that he paid the insurance premium. The defendant therefore 
claims that the plaintiff insurance company is not entitled to the right of 
subrogation as against him. 

The ruling upon the motion for a judgment by the trial court shows 
that the court allowed the motion for the main reason that the defendant, 
Weller, was instrumental in obtaining the insurance policy and paid the 
premium. The payment of the premium by Weller on July 15, 1918, is 
shown by the receipt for the premium, with many other premiums of like 
kind, given by the Coast Underwriters Agency, the agent of the plaintiff, 
to Weller. There i is practically no question in regard to the facts. If the 
defendant, Weller, is liable under the facts stated, it was error to grant the 
motion. If Weller is not liable, the motion and judgment were properly 
granted. 

The plaintiff appropriately cites the law in regard to the right of in- 
surer to subrogation where the policy is issued to a mortgagee, or mortga- 
gor, with a loss payable clause in favor of the mortgagee. Ashley & Rume- 
lin, Bankers, held the legal title to the machine as security for the balance 
of the payment therefor, and were in a position analogous to that of a 
mortgagee, while Miller’s position under the conditional contract of sale 





Auto] American Cent. Ins. Co. v. Weller. 1709 


was analogous to that of a mortgagor. E. R. Weller, as alleged in plain- 
tiff’s complaint, sold the car to Miller upon a conditional contract of sale, 
discounted and assigned the contract to Ashley & Rumelin, and guaranteed 
the payment of the balance of the purchase price. Weller was in no way 
responsible for the loss or conversion of the car. He is not accused of 
any wrongful act. The insurance company insured the car, and for a valu- 
able consideration insured Ashley & Rumelin, the assignee of the contract of 
sale, against a wrongful conversion thereof by Miller. The company did not 
insure the payment of the debt due from Miller to the bank. The liability 
of the insurer to Ashley & Rumelin is simply measured by the balance due 
on the contract. In case of an honest loss by Miller the amount to be paid 
by the isurance company would not have been changed by the payment of 
a large part, or all of the monthly payments; the only difference would 
have been in dividing the insurance money or a change of payee. The com- 
pany insured the car-and not the debt. 

[1] Plaintiff cites 5 Joyce on Insurance, § 3563, which states the rule, 
that the mortgagee may effect insurance upon his interest as such in the 
mortgaged property, he himself paying the premiums and being chargeable 
with the same, and in case of loss may recover. The question thus arises 
as to the respective rights of the mortgagor, mortgagee, and the insurer. 
In such case the contract is between the mortgagee and the insurer, under 
which, a certain consideration having passed from the former to the latter, 
the latter agrees to indemnify the former on the happening of a certain 
event. Therefore upon the happening of such event the liability of the in- 
surer is a fixed one as to the mortgagee, and to no other, and it is a lia- 
bility which, as a general rule, he alone can enforce. If in such case the 
mortgagee first proceeds to enforce his rights under the policy, and the 
amount received equals the amount of the debt, the insurer should be en- 
titled to be subrogated to the right of the former under the mortgage. This 
section of Joyce further states as folows: 

“Instances may, however, occur where the mortgagor may be entitled 
to the benefit of the insurance effected by the mortgagee in the name of the 
latter; as where it appears that the insurance was effected by the mort- 
gagee, acting in reality as agent for the mortgagor, the latter paying or 
being chargeable with the premiums, and there being nothing in the policy 
inconsistent with the mortgagor receiving the benefit of such insurance.” 

In the present case the assignor of the mottgage effected the insurance 
and paid the premium. 

Plaintiff also cites Milwaukee Mechanics’ Insurance Co. vy. Ramsey, 76 
Or. 570, 574, 149 Pac. 5«2; L. R. A. 1916A, 556, Ann. Cas, 1917B, 1132, 
which is authority for the rule in regard to the rights of an insurer where 
the mortgagee procures the insurance at his own expense, in substance as 
above stated, and also for the further proposition that, if insured property 
is burned by the tortious act of one not a party to the policy, the insurer, 
paying the loss to any one to whom by the terms of the policy payment 
must be made, is subrogated pro tanto to the chose in action the payee has 
against the tort-feasor. In that opinion Mr. Justice Burnett clearly states 
the reason for the two rules referred to in the Ramsey Case. Ramsey, the 
mortgagor, procured insurance making the loss payable to the bank, the 
mortgagee, as its interest might appear; otherwise to the insured. The 
policy was rendered nugatory as to the interest of the mortgagor, Ramsey, 
by reason of a change of ownership without an indorsement on the policy, 
or permission of the company. After referring to the policy, Mr. Justice 
Burnett states: 

“By it the company agrees with Ramsey, and not with another, to pay 
a certain designated person in case of a loss. It does not agree to pay Ram- 
sey’s debt. The application to his obligation of the proceeds of the insur- 
ance in case of loss is a matter between Ramsey and the bank. What be- 
came of the money is no concern of the plaintiff after it paid the bank. It 
did not insure the debt. It insured the building. If Ramsey had burned 
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the house, the mortgagee would have had an action against him for the tort, 
in that he damaged it by depreciating the value of the mortgaged property. 
* * * It is not charged in the complaint that Ramsey was in any way 
to blame for the fire. He incurred no liability on that account to the com- 
pany or to the bank.” 

While the facts in the case at hand are different from those in the 
Ramsey Case, the principles enunciated and the reasoning of the opinion in 
the latter case are applicable. 

{2, 3] The doctrine of subrogation has long been an established branch 
of equity jurisprudence. It does not owe its origin to statute or custom, 
but it is a creature of courts of equity, having for its basis the doing of 
complete and perfect justice between the parties without regard to form. 
It is a doctrine which will be applied or not according to the dictates of 
equity and good conscience, and consideration of public policy, and will be 
allowed in all cases where the equities of the case demand it. It rests upon 
the maxim that no one should be enriched by another’s loss, and may be 
invoked wherever justice demands its application, in opposition to the tech- 
nical rules of law. The right of subrogation depends ‘upon the facts and 
circumstances of each particular case, to which must be applied the princi- 
ples of justice. 25 R. C. L, p. 1313, § 2. In section 55, p. 1372, of the 
same volume we read: 

“One who has indemnified another in pursuance of his obligation so to 
do succeeds to, and is entitled to, a cession of all the means of redress hi'd 
by the party indemnified against the party who has occasioned the loss.” 

[4] It is unquestionably the general rule that on payment of a loss the 
insurer acquires the right to be subrogated pro tanto to any right of action 
which the insured may have against any third person whose wrongful act 
or neglect caused the loss. 14 R. C. L. p. 1404, § 568, note. 

[5] The facts in the case at hand do not bring the case within the 
rules above stated, or the authorities cited by counsel for plaintiff. The 
plaintiff for value assumed liability for conversion of the machine by Mil- 
ler. It insured the automobile and not the debt due after the assignment to 
Ashley & Rumelin, who practically stood in the shoes of E. R. Weller, the 
vendor of the automobile. For the reason that a portion of the debt in- 
cluded the premium of insurance paid by Weller, the insurance company 
refused to compensate the bank for that amount. Under the circumstances 
of this case it would be inequitable and unconscionable to require, in sub- 
stance, that E. R. Weller be responsible for the conversion of the automo- 
bile by Miller. Weller by his assignment of the contract did not assume 
liability for or insure the bank against the loss by theft, or conversion of 
the car, either by Miller or any one else. Weller was by virtue of the as- 
signment only secondarily liable for the payment of the debt to the bank. 
The plaintiff assumed liability for loss of the car, and by a special clause 
attached to the policy assumed liability for the conversion of the car by 
Miller. The plaintiff is entitled to be subrogated to the right of the bank 
as to any claim against Miller. If the car had been found the next day 
after plaintiff had paid the loss, it would have been entitled to the benefit 
thereof to, the extent of its expenditure. 

If Weller by his contract of assignment had become responsible to the 
bank for the conversion of the automobile by Miller, or if Weller had in 
any way been the cause of the loss occasioned by the conduct of Miller, 
then the plaintiff would be in an entirely different position. 

In Chicago, ete., R. Co. v .Pullman, 139 U. S. 79, 11 Sup. Ct. 490, 35 
L. Ed, 97. cited by plaintiff, it appears the Pullman Southern Car Com- 
pany hired 10 cars to the railroad company for a certain compensation. 
The railroad company assumed responsibility for damages to the cars oc- 
casioned by “accident or casualty,” while the sleeping car company assumed 
responsibility for loss caused by defective heating and lighting apparatus 
furnished by it. Two of the cars were entirely destroyed by fire originating 
“from a cause unknown.” At the time of the fire one of the cars was on 
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the railroad track under a depot shed used by the railroad company to 
store cars when not in actual transit, and the other was in a repair shop of 
the railroad company assigned to the exclusive use of, and in the possession 
of, the Pullman Company for repairs, where it had been for six months, 
and, except for the fire, would have been in condition for use by the rail- 
road company the next day. Both of the lost cars were insured by the 
Pullman Company. After the fire the insurance companies paid $19,000 in 
settlement of the loss. Action was brought by the Pullman Company against 
the railroad company to recover the value of the burned cars, under an 
agreement between it and the insurance companies that the recovery should 
be equally divided by them. There was a verdict and judgment for plain- 
tiff. It was held: (1) The losses were within the meaning of the contract 
“occasioned by accident or casualty.” (2) As the syllabus reads: 

“The collection of the insurance money did not * * * impair the 
right of the [Pullman] Company to recover the amount of the loss ac- 
cording to the contract with the railroad company. Upon payment of the 
loss, or to the extent of any payment by them on account of the loss, the 
insurance companies were subrogated to the rights of the insured and could 
in its name, or in their joint names, maintain an action against the railicad 
company for indemnity, if the latter was liable to the insured for the loss 
of the cars; this, because the liability of the railroad company was, in 
legal effect, first and principal, and that of the insurer secondary, not in 
order of time, but in order of ultimate liability.” 

Further, it was held that the railroad company was responsible for the 
loss of one of the cars, but not for the one in the exclusive possession of 
the Pullman Company. 

If, in the present case, Weller had stipulated with the bank that he 
would be responsible for the “theft or conversion” of the car, then the case 
referred to at length would be authority for the right of plaintiff to sub- 
rogation. As it is the opinion indicates the reverse. In other words, ac- 
cording to the Pullman Company Case, in odrer for an insurer having paid 
a loss to have the right of subrogatiorf by virtue of a contract between the 
insured and a third party, such contract should show the primary liability 
of such third person for the loss of the propery insured. The plaintiff in- 
surance company was primarily liablé to the bank for the conversion of 
the car by virtue of its policy, which, to all intent and purpose, defendant 
purchased and caused to be issued to Ashley & Rumelin. 

The policy of insurance contains a subrogation clause which plainly 
indicated the right of the insurance company in this respect. It reads in 
part as follows: 

“Subrogation. If this company shall claim that the loss or damage 
was caused by the act or neglect of any person or corporation, private or 
municipal, this company shall, on payment of the loss be subrogated to the 
extent of such payment to all right of recovery by the assured for the loss 
resulting therefrom, and such right shall be assigned to this company by 
the assured on receiving such payment.” 

The facts of this case do not fall within the provisions of the subro- 
gation clause of the policy. 

As stated above, Weller was a guarantor of the payment of the con- 
tract price, or in the position of a surety, and as secondarily liable for 
the debt. The contract of insurance did not provide for insuring the car 
only to the amount of the value after deducting what might be collected 
from the guarantor, but for the value thereof to the amount of $350. The 
liability of the insurer is primary. 

In L. R. A. 1916A, p. 563, note as to rights under subrogation clause, 
we find a principle enunciated which is applicable here. It is as follows: 

“In Merchants’ Ins. Co. v. Story (1896) 13 Tex. Civ. App. 124, 35 S. 
W. 68, a mortgagor who took out a policy and conveyed to a vendee who 
had assumed the mortgage debt was held to be entitled, under the facts, to 
the rights of a surety as to the mortgagee and insurer, and the vendee, who 
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had exchanged the original policy for a new one, was held to be the mort- 
gagor within the meaning of a subrogation clause in the second policy. 

“And it was held that as, under the subrogation clause, the mortgagee 
and its assigns were entitled to the benefit of the insurance, the sureties 
were also entitled to the same benefit in the absence of an express provi- 
sion excluding them, and that such sureties were protected notwithstanding 
the forfeiture of the policy as to the original mortgagor’s vendee, Id. 
( Tex.) 

“And it was held that the rights of the sureties could not be defeated 
merely by the prior purchase of the mortgage by the insurer. Id. The 
court in stating its conclusions, said, in part: ‘In construing the contract 
and determining the relative priorities as between the sureties for the debt 
and the insurance company, it is a material consideration that, while the 
liability of the sureties is clearly secondary, the liability of the insurance 
company is clearly primary, except to the extent that the contract of in- 
surance expressly shows it to be otherwise, the premium received by the 
insurance company being considered a full equivalent for the risk assumed 
by it, and the original mortgagors, who now claim the benefit of the insur- 
ance, having paid the premium, and the contract for insurance being a bur- 
den on the property, which passed with it.’” 

37 Cyc. 370, reads: 

The right of subrogation, as a general rule, “is broad enough to in- 
clude every instance in which one party is required to pay a debt for which 
another is primarily answerable, and which, in equity and good sonscience, 
ought to be discharged by the latter, and is the mode which equity adopts to 
compel the ultimate discharge of the debt by him who, in good conscience, 
ought to pay it, and to relieve him whom none but the creditor could ask 
to pay. (Italics ours.) 

[6] Weller as guarantor comes within the class that should be relieved 
under the rule mentioned. No one but the creditor, Ashley & Rumelin, 
could ask him to pay. When the insurance company paid the $300 on the 
policy the debt was satisfied to that amount as to Weller, and could not be 
assigned. 

[7-9] There is no brief filed on behalf of defendant. Objection tothe 
judgment is made in plaintiff's brief, claiming that the trial court failed to 
make and file findings of facts as required by the statute (section 158, Or. 
L.). There is no assignment of error in this regard contained in appel- 
lant’s printed abstract of record as required by rule No. 11 of this court. 
No mention is made of the matter in the bill of exceptions. 

Neither the transcript nor the printed abstract of the record filed in 

this court shows that no findings of fact and conclusions of law were made. 
Section 554, Or. L., requires the appellant to file— 
“a transcript or such an abstract as the law or rules of the appellate court 
may require of so much of the record as may be necessary to intelligibly 
present the question to be decided by the appellate tribunal, together with 
the copy of the judgment or decree appealed from, the notice of appeal and 
proof of service thereof, and of the undertaking on appeal. * * *” 


Section 556, Or. L., directs that upon an appeal from a judgment the 
same shall only be reviewed as to questions of law appearing upon the tran- 
script. The appellant is required to file a transcript or abstract of no more 
of the judgment roll than is necessaray properly to present the question to 
be decided. See Preface to Rules, 100 Or. 739, 740. 

It is the invariable rule in this state that an error must be apparent on 
the face of the record, or must be made to appear by the bill of exceptions, 
in order to have it considered by the appellate court. It is not enough mere- 
ly to assert in the brief that there is an error in the judgment of the trial 
court. O’Connor v. Van Hoy, 29 Or. 505, 45 Pac. 762; Union Pac. Ins. Co. 
v. Ferguson, 64 Or. 395, 403, 129 Pac. 529, 130 Pac. 978, 43 L. R. A. (N. 
S.) 958; Columbia Realty Inv. Co. v. Alameda Land Co., 87 Or, 277, 289, 
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168 Pac. 64, 440. Where a judgment is entred by a court of general juris- 
diction, all presumptions are in favor of its regularity and validity. The 
error claimed in the brief is not shown by the record. 

Finding no error in the record, the judgment appealed from is affirmed, 

BuRNETT, J. (dissenting.) In this case the defendant, Weller, a dealer 
in automobiles, sold a car to one Miller, taking from him a conditional sales 
contract, which Weller signed as party of the first part and Miller as party 
of the second part. One of the conditions was that— 

“The rights and obligations of the parties hereto shall be the same as 
though this contract was a negotiable instrument.” 

By the contract Miller took possession of the property and agreed to, 
and did, pay $150 in cash, and further stipulated to pay the balance of the 
amount owing in monthly installments. The contract price was $502.40. 
made up, as the testimony shows, of the actual purchase price of the car, 
$19.50 as premium on a policy of insurance on the automobile, the state fee 
for license, and brokerage fees on the subsequent negotiation of the con- 
tract to the banking firm of Ashley & Rumelin by Weller. The agreement 
contained another provision, requiring Miller to keep the property insured 
against loss by fire, theft, wrongful conversion and embezzlement; loss, if 
any, payable to the vendor as his interest might appear; and, in case of 
failure of the vendee to comply with this clause, the vendor might obtain 
the insurance, in which case the premium should become immediately due 
and payable by the vendee to the vendor, and would be added to the amount 
due under the agreement. The testimony is undisputed that all of this was 
accomplished in advance by including the amount of the premium in the 
total contract price, the payment of $150, and the delivery of the machine 
into the possession of Miller. Within four days after the execution of the 
contract Weller sold the same to the banking firm, and caused a policy in 
the plaintiff company to be issued in favor of Miller, loss, if any, payable 
to the bank, which was named in the policy as the vendor of the car. Of 
the premium, $2 was applied to the insurance of the bank against damage 
caused by the wrongful conversion of the automobile by Miller. There was 
no provision in the policy in favor of Weller; neither was he mentioned 
therein. In other words, the policy was conditioned as if the bank, and 
not Weller, had sold the car to Miller. 

When Weller sold the contract to the bank he executed and delivered to 
it as part of the transaction the following assignment: 

“For value received, the receipt of which is hereby acknowledged, I 
hereby assign all my right, title and interest in and to the within contract 
and to the property therein described and all of the moneys payable there- 
under to Ashley & Rumelin, Bankers, and hereby guarantee the paymnt of 
all moneys due or to become due under the said contract, and also the full 
performance by the second party therein named of all the second party’s 
promises and covenants; and I hereby consent that the time of payment 
of any or all of the said installments therein provided may be extended by 
Ashley & Rumelin, Bankers, and I further guarantee the payment of all 
sums of money due or to become due by reason of such extensions, and in the 
event that there shall be a breach of any of the terms of said contract or 
default in the payment of any sums provided therein, I agree to perform 
said contract or make such payments, as the case may be, as though I were 
liable thereon, and therefore hereby waiving all notice and demands. 

“Dated the 27th day of May, 1918. 

“[TSigned] E. R. Weller.” 

Miller took the car and absconded from the state with it to parts un- 
known, without having paid the balance due on the contract. Under these 
circumstances the bank called upon the plaintiff to pay the insurance, which 
it did to the extent of $300. Thereupon the bank executed and delivered 
to the plaintiff the following subrogation receipt: 

“Received of the American Central Insurance Co., of St. Louis, Mo., 
the sum of three hundred dollars, being in full settlement of all claims and 
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demands for loss and damage on the 5th day of August, 1918, to the prop- 
erty insured under policy No. 35717, issued at the Portland, Or., agency of 
said company, and in consideration of such payment the undersigned here- 
by assigns and transfers to said company each and all claims and demands 
against E. R. Weller on his assignment and guaranty as set forth in the 
attched contract, and against any other party, person, persons, property or 
corporation, arfsing from or in any manner connected with such loss and 
damage, and the undersigned hereby assigns and transfers to said company 
the attached contract and all of the interest of the undersigned therein (and 
said company is hereby subrogated in the place of and to the claims and de- 
mands of the undersignd against said party, person, persons, property or 
corporation, in the premises), to the extent of the amount above named, and 
the said company is hereby authorized and empowered to sue, compromise or 
settle in its name or otherwise to the extent of the money paid as aforesaid. 


“The undersigned covenant that they have not released or discharged 
any such claim or demand against such other party or parties, and that they 
will furnish to said company any and all papers and information in their 
possession, necessary for the proper prosecution of such claim. 

“Dated at Portland, Or., this 7th day of February, 1919. 

“Ashley & Rumelin, Bankers, 
“Witness: ————— “By M. A. M. Ashley,. Cashier. 


“ ” 





As stated, the insurance cmpany paid but $300 on the policy, contending 
that the policy did not cover the premium, the license fee, or the brokerage 
commission, but only the purchase price of the car. This left a balance of 
$52.‘0, which Weller paid to the bank, together with interest amounting to 
$10.63. 

The insurance company sues Weller on his guaranty, to recover the 
$300 it paid to the bank. Weller denies liability, and further claims re- 
payment to him of the money he paid to the bank, on the ground that he 
disbursed it for and on account of the plaintiff. His claim in that respect 
is denied by the reply. 

At the trial, before the court without a jury, at the conclusion of the 
plaintiff’s testimany, as disclosed by the abstract, “the defendant moved the 
court for a‘ directed verdict and for a judgment against the plaintiff.” This 
motion was allowed and judgment was entered as follows: 

“It is now hereby ordered and adjudged that the plaintiff herein re- 
cover nothing, and that the defendant have judgment of and against the 
plaintiff, and that defendant also have judgment against the plaintiff for 
his costs and disbursements herein taxed at $——-.” 

The trial judge did not make any findings of fact or conclusions of 
law. The motion, being for a directed verdict and judgment in favor of the 
defendant, cannot be treated rightfully as a motion for a nonsuit, because 
in an application for a nonsuit no verdict is ever called for. A judgment 
for nonsuit is rendered in cases where there is no issue in the testimony, and 
the cause is not one sufficient to be submitted to the jury. Or. L. § 182. 
The effect of a judgment of nonsuit does not bar another action for the 
same cause. Or. L. § 184. Calling, as it did, for a verdict, an element un- 
known in nonsuits, and for a judgment for the defendant, the motion con- 
templated a deliverance of the court which would bar another action for 
the same cause, and such was the judgment actuallly entered in this case. 
This was a trial of an issue of fact by the court without a jury, governed 
by section 158, Or. L., reading thus: i 

“Upon the trial of an issue of fact by the court, its decision shall be 
given in writing, and filed with the clerk during the term or within twenty 
days thereafter. The decision shall state the facts found, and the conclu- 
sions of law separately, without * * * reason therefor. Such decision 
shall be entered in the journal, and judgment entered thereon accordingly. 
The court may deliver any argument or reason in support of such deci- 
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sion, either orally, or in writing, separate from the decision, and file the 
same with the clerk.” 
and section 150 as follows: 


“The order of proceedings on a trial by the court shall be the same as 
provided in trials by jury. The finding of the court upon the facts shall be 
deemed a verdict, and may be set aside in the same manner and for the same 
reasons, as far as applicable, and a new trial granted.” 

Both before and since the amendment to the judiciary section of the 
Constitution it has been held under the statutes quoted that failure of the 
court to make findings of fact and conclusions of law, where the case is. 
tried before the court without a jury, renders its judgment void. The stat- 
ute referred to has been in force since the making of the Code in 1862. 
That the requirement is binding as well since as it was before the amend- 
ment is enforced by the Constitution itself in its amended form, wherein it 
says: 

“The courts, jurisdiction, and judicial system of Oregon except so 
far as expressly changed by this amendment, shall remain as at present con- 
stituted until otherwise provided by law.” Article 7, § 2b, Const. 


In Clackamas Southern Ry. Co. v. Vick, 72 Or. 580, 144 Pac. 84, the 
precedents are reviewed by Mr. Justice Moore, who’ also in his opinion 
considered the amended article 7 of the Constitution, arriving at the con- 
clusion that a judgment rendered under the circumstances of the present 
case is void. The precedent is followed in School District No 30 v. Ala- 
meda Construction Co., 87 Or. 132, 169 Pac. 507, 788, and in Turner v. 
Cyrus, 91 Or. 462, 179 Pac. 279. In brief, the constitutional amendment 
requires compliance with the then existing judicial system, including the 
duty of the trial judge where a jury is waived to make findings of fact 
and conclusions of law, the absence of which will rénder his judgment void. 

Another reason why the the motion should not be treated as one for non- 
suit may be found by a consideration of the testimony in the bill of excep- 
tions. The contention for the defendant seems to be that he paid the pre- 
mium, and hence is entitled to the benefit of the insurance. The testimony 
shows without dispute that he charged the premium to Miller as part of the 
total amount covered by the contract, and that the latter not only signed 
the contract which by agreement of the parties was considered a negotiable 
instrument, but he also paid Weller $150 in cash, more than enough to 
cover the premium and other extra charges. It was held in Cranston v. 
West Coast Life Ins. Co., 72 Or. 116, 142 Pac. 762, that where the insured 
in a life insurance policy had given his note for the amount of the premium 
to one who was acting as soliciting agent for the insurance company, it 
was sufficient as evidence of payment of premium to prevent a judgment 
for nonsuit. In that instance the insured was a minor, and had given his 
note for the amount of the premium to the soliciting agent without naming 
him as agent or in any way referring to the company in the note. He after- 

, wards repudiated the note, and refused to pay it to the then holder. The 
note was discounted to a third party, but none of the proceeds ever reached 
the company. If in that instance the transaction was sufficient to prevent 
a nonsuit as to payment of the premium, so here, where Miller not only 
gave his note or contract for the payment of an amount including the pre- 
mium, but also paid actual money, it certainly ought to be enough to pre- 
vent a nonsuit, so far as the case turns upon who paid the premium, Mil- 
ler or Weller. The judgment of the circuit court was therefore clearly 
void for want of findings of fact and conclusions of law, especially where 
the defendant was claiming under a policy to which he was not a party and 
for which he had paid nothing. 

As before stated, when the company paid the bank, the latter assigned 
to it, not only the contract itself, but also all claim against Weller on his 
guaranty of the payment by Miller of the amount due on the contract. The 
plaintiff is therefore claiming, not necessarily by a pure subrogation, but 
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as an assignee of Weller’s contract of guaranty agreeing to pay the amounts 
due on the contract, waiving all notice and demand, It is said that the 
case of Milwaukee Mechanics’ Insurance Co. v. Ramsey, 76 Or. 570, 149 Pac. 
542, L. R. A. 1916A, 556, Ann. Cas. 1917B, 1132, controls this case in favor 
of the defendant. The Ramsey Case differs from the present one in two 
important particulars: First, the fire loss in that case which the company 
insured against was an honest loss occurring without the fault of Ramsey, 
the insured, while here Miller himself, the insured, caused the loss by his 
conversion of the car; second, in the Ramsey Case the company did not get 
an assignment of Ramsey’s note and mortgage, and hence did not and could 
not sue on them, while here the company has an assignment of the Miller 
contract and of the Weller guaranty, and entitled to sue on either of them. 
There, the insurance company had insured Ramsey’s laundry, loss, if any, 
payable to the Tillamook County Bank. Afterwards Ramsey violated the 
terms of the policy by making a change in the ownership of the property 
without the consent of the company, thus destroying his interest in the 
policy. The fire occurred without any fault of Ramsey. In an action on 
the policy by himself and the bank against the insurance company the judg- 
ment went in favor of the bank and against Ramsey; he failing to re- 
cover because of the change in the ownership. The insurance company in 
that action paid the judgment to the bank, and demanded assignment to it 
of Ramsey’s note and mortgage, which was refused by the bank. The com- 
pany then, claiming to be subrogated to the rights of the bank against Ram- 
sey, sued him to recover the amount it had paid the bank. Recovery was 
denied because the company had not insured the debt, but had insured the 
building, which was lost without Ramsey’s fault. 

In this case, Miller, the insured, himself has committed the act occa- 
sioning the loss under the policy. In other words, he has himself converted 
the property. The Ramsey Case would be similar in that respect, if Ram- 
sey himself had burned his laundry, but he did not. Here Miller has done 
the act equivalent to Ramsey’s supposed act of arson. Moreover, in the 
Ramsey Case the insurance company failed to secure an assignment to it of 
Ramsey's commercial paper. In this instance the insurance company is 
the assignee, not only of Miller's commercial paper, but also Weller’s 
guaranty of the same 

The plaintiff's rights, therefore, do not depend upon subrogation. It 
has the same rights that any other assignee of those papers would have. 
If the automobile had been stolen by some stranger to the transaction and 
the company had paid the insurance, then it would be subrogated to the 
rights of the bank against that stranger, and would have a chose in action 
against the stranger sounding in tort and not on a contract. But that is not 
this case. Miller has never paid his debt, unless it can be said that by 
stealing his own automobile he has dischaged that obligation. Weller’s 
contract was not to insure the automobile or to prevent its conversion by 
Miller. The plain reading of his guaranty is to pay the debt, and, as long 
as Miller’s debt remains unliquidated. Weller’s guaranty of the same still 
lives. Miller has not paid what he agreed to pay. Neither has Weller paid 
his guaranty obligation underwriting Miller’s promise. 

if Miller could show that his own conversion of the car renders the 
plaintiff liable to pay him on the policy, he might plead it as a counter- 
claim in plaintiff’s action against him on the contract of which the plaintiff 
is the assignee, and so work out a discharge of his debt. This, of course, 
would discharge Weller’s guaranty. But under the admissions of the plead- 
ings there is no defense for Miller against his liability on the contract. He 
is liable to the assignee thereon. 

It is no concern of Weller’s what induced the bank to assign the contract 
and his guaranty of it to the plaintiff. So far as that is concerned the 
“assignee of a chose in action in Oregon may maintain an action thereon 
in his own name, although he paid no consideration therefor.” Dawson v. 


Pogue, 18 Or. 94, 22 Pac. 637, 6 L. R. A. 176; Gregoire v. Rourke, 27 Or. 
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275, 42 Pac. 996; First National Bank v. Miller, 48 Or .587, 592, 87 Pac. 
892; King v. Miller, 53 Or. 53, 62; 97 Pac. 542. 

Weller is not a party to the policy, and cannot claim under it. Whatever 
he paid was derived from Miller’s cash and promise to pay. At the most 
Weller acted.only as the agent of Miller in procuring the policy, for it was 
obtained in Miller’s name aud with his money or his promise to pay. While 
Miller’s jiability on the contract remains, Weller’s guaranty of its payment 
is still in force, and he is liable on it to its holder. Miller’s contract, not 
having been discharged by any payment on his part,, was a living chose in 
action, and the plaintiff had the right to buy it and the guaranty and to 
recover on either of them 

Having taken an assignment of Miller’s contract, suppose the insurance 
company sues him for the money due upon it (not for the tort of stealing 
the car). Will it be a defense for him to say: 

“IT insured your assignor against my theft of the car, which insurance 
you yourself have paid, and so extinguished my liability on the contract 
which you bought from the bank?” 

Manifestly this would be no answer for Miller. How then can it be a 
defense for his guarantor who has agreed to pay this very debt which has 
not been paid? 

The insurance as such is functus officio, having been paid by the in- 
surer to the insured, and is no longer a factor to be regarded in litigation 
on the contract. There has never been a time when the company owed 
Miller anything that could be applied on his debt, for it did not insure him 
against his own theft of his own car. Neither has the company ever owed 
any debt or duty to Weller, for it made no contract with him, and he never 
did anything which would subrogate him to any chose in action against the 
company or any one else. Weller accredited Miller by putting the car in 
the latter’s possesion and guaranteeing his debt, thus placing him in posi- 
tion to defraud others. To allow Weller to escape from his guaranty under 
such circumstances would not only permit him to reap where he has not 
sown, but also would deprive the company of a valuable chose in action on 
the guaranty and substitute for it a probably worthless claim against Miller 
on his tort. Weller should make good the loss he enabled Miller to inflict. 

Subrogation is granted to one who has paid some debt or obligation 
for which he is not primarily liable, and remits him to the enforcement in 
his own-right of some unliqquidated obligation of another from the collec- 
tion of which he may reimburse himself. Until Weller has paid the debt 
he guaranteed, he has no defense against enforcement of his obligation. 
Neither has he a right to subrogation in any form. Even if he pays the 
debt in full, he will not be subrogated to any chose in action against the 
company, for it has paid its liability once. He would be subrogated only to 
his remedy against Miller either for his tort or stealing the car or on the 
criginal contract. 

Every precedent cited, which gives to an indorsing mortgagee the bene- 
fit of insurance effected by the mortgagor upon the mortgaged property, is 
an instance of an honest loss resulting in a situation where the debtor has 
legitimately created a fund for the payment of his debt. In such circum- 
stances the mortgagor or those standing in his shoes would have a right of 
action against the insurer, and of course it would inure to the benefit of 
the mortgagee who indorsed the paper of the mortgagor. Here the com- 
pany has never been under any obligation to the principal debtor. As to 
Meller, Miller has not created any fund for the payment of his debt, and 
there is nothing inuring to Weller’s benefit. The fallacy of the opposing 
argument lies in the failure to distinguish between an honest loss and one 
that is dishonest, and in extending the company’s liability to those with 
whom it did not contract and to whom it owed no duty here involved. 

The judgment of the circuit court ought to be reversed on the merits 
as well as for want of findings. 
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BELL v. HANOVER FIRE INS. CO. 
(Supreme Court of Oregon. April 17, 1923.) 
214 Pacific Reporter, 340. 

1, INSURANCE—INTEREST RUNS ON AMOUNT DUE UNDER 
POLICIES FROM TIME PAYABLE, AND NOT FROM DATE 
OF POLICY. 

In action on policies on automobile trucks on claim of loss by con- 
cealment or conversion, it was error to award interest on the amount due 
under the policies from the date of the issuance thereof; interest running 
only from the time the policies were payable according to their terms. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

2. CHATTEL MORTGAGES—CONTRACT HELD TO EVIDENCE 
A DEBT, AND NOT A SALE. 

Where a truck-selling company seeking a loan exhibited two trucks 
to a broker who made a contract with the company reciting that the com- 
pany agreed to pay the broker $6,500, on which the broker agreed to sell 
the company two trucks, that the property so intrusted was the property 
of the broker until such sale, the company to keep it insured in his favor, 
and plaintiff, an investor in motorcar securities, advanced the money de- 
sired, taking assignment of contract and insurance policies, the relation 
was that of debtor and creditor, and not that of vendor and vendee. 

(For other cases, see Chattel Mortgages, Dec. Dig. § 6.) 

3. INSURANCE INSURER MAY NOT INVOKE FORFEITURE 
FOR MISSTATEMENT AS TO SOLE OWNERSHIP UNDER 
POLICIES SHOWING ON THEIR FACE THAT OTHERS 
HAD INTEREST. 

Where policies on automobile trucks which were issued to a dealer 
and assigned to plaintiff, who had made a loan to the dealer, showed by 
indorsements and other matters on the face of the policies that others than 
plaintiff had an interest in the ownership of the motor trucks insured, in- 
surer could not invoke forfeiture under a representation that plaintiff 
was sole and unconditional owner. 

(For other cases, see Insurance, Dec. Dig, § 282[1].) 


4. INSURANCE — EVIDENCE HELD ADMISSIBLE TO SHOW 
THAT MOTORCARS LOST OR CONVERTED WERE NOT 
THE MOTORCARS COVERED BY POLICY. 

In an action on a policy of insurance on motor trucks issued to a 
dealer and assigned by it through a broker to plaintiff along with a note 
evidencing a loan to the dealer with the trucks as security, in which de- 
fendant insurer claimed that plaintiff had been imposed on by the dealer 
concerning the identity and ownership of the cars described and alleged 
to have been lost or converted, and that one of the trucks insured had 
never been west of Chicago and the other had been shipped to Washington, 
and never owned by the plaintiff, or the dealer or broker, it was error to 
reject evidence offered by defendant to prove by process of elimination 
by accounting for all of the trucks that had come into possession of the 
dealer that it had never owned the trucks described. 

(For other cases, see Insurance, Dec. Dig. § 652.) 

Department 2. 

Appeal from Circuit Court, Multnomah County; W. N. Gatens, Judge. 

Action by Seymour H. Bell against the Hanover Fire Insurance Com- 
pany. From judgment for plaintiff, defendant appeals. Reversed. 


This is an action at law instituted by the plaintiff, Seymour H. Bell, 
against Hanover Fire Insurance Company, a corporation of the state of 
New York, for the purpose of enforcing payment of two policies in the 
sum of $6,500 by reason of the disposal or concealment of two Diamond 
T trucks by the alleged vendee, the Diamond T Truck Sales Agency of 
Oregon. 


From the record before us it appears that the Diamond T Trucks 
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Sales Agency was a corporation engaged in dealing in automobile trucks, 
and that it was managed by one A. Junge. Its usual course of business 
was to buy its trucks from the manufacturers, and to sell to the users of 
trucks. In many instances sales were made conditionally, and title re- 
served by the Diamond T Truck Sales Agency until full payment of the 
purchase price was made. 

At the time that the plaintiff acquired his interest in the trucks in 
controversy, Frank L. Waller and Ben F. Walling were dealers and brokers 
in motorcar securities. Plaintiff is a capitalist who invests his own money, 
and he deals largely in ‘automobile paper.” 

In the early part of 1920 A. Junge, manager of the Diamond T Truck 
Sales Agency of Oregon, applied to the above-named brokers for a loan 
of $6,500, and, for the purpose of securing the proposed loan, exhibited to 
the brokers, according to their testimony, two Diamond T trucks, bearing 
metallic number plates securely attached to the dashboards of the respec- 
tive trucks, on which appeared the following: 

“Diamond T. Truck Number 8078, 2 ton, model G 3, 1920,” and “Dia- 
mond T Truck Number 5131, 31%’ ton, model L B 4, 1920.” 

A third truck was exhibited to the brokers, but it is not involved in 
this lawsuit. Junge signed and delivered to Waller an instrument in writ- 
ing, which was offered and received in evidence, marked Exhibit A for the 
purpose of identification, and which reads as follows: 

“$6,500.00. Portland, Or., January 16, 1920. 

“For value received, we promise to pay to Frank L. Waller, or order, 
sixty-five hundred and “/, dollars in gold coin of the United States of 
America, with interest thereon in like gold coin at the rate of eight (8%) 
per cent. per annum from date until paid, payable in one installment of not 
less than six thousand five hundred dollars in any one paymeni, together 
with the full amount of interest due on this note at time of payment of 
each installment. * * * 

“This contract is given upon and for the sole consideration that Frank 
L. Waller, hereinafter referred to as the second party, has agreed that 
upon the payment of the sum above mentioned, as above set forth, time 
being of the essence hereof, the second party will sell, transfer, and de- 
liver unto the undersigned, the following described personal property, to 
wit: 3 Diamond T trucks, one 3'%4-ton, No. 5131, one 2-ton. No. 8078, 
one 2-to:i, No. 12018—which said property has been intrusted to the care 
of the undersigned. 

“It is expressly agreed that said property so intrusted is the property 
of the second party and shall remain so until the second party shall make 
the aforesaid sale and transfer after all payments shall have been made 
as above provided. 5 

“The undersigned hereby agrees to keep said property in good repair 
and condition, and to take the best care of the same, keeping it insured in 
favor of the said second party or his assigns in a sum sufficient to cover 
his or their interest therein at all times. 

“In case of default in the payment of any amount due, as above pro- 
vided, or in case the undersigned shall part with the possession of said 
personal property, the said second party, or his assigns, shall have the right, 
at his or their option, to the immediate possession thereof, and to retain 
all sums previously paid, as the agreed and reasonable rental for the use 
of said personal property by the undersigned, and this contract shall then 
terminate and end upon the retaking possession of said personal property 
by the said second party or his assigns. It is, however, understood that 
upon the failure of the undersigned to make said payments promptly, as 
hereinbefore provided, the second party, or his assigns, shall have the op- 
tion as to whether he or they shall receive back said personal property, 
and shall have the right and power to determine whether he or they shall 
insist upon the payment of the full sum as hereinbefore provided, and to 
decline to receive back said personal pfoperty, in which event the under- 
signed is to be liable for the full sum hereinbefore agreed to be paid. 
Diamond T Truck Sales Agency of Oregon, Inc., A. Junge, Pres.” 
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The brokers obtained from the plaintiff $6,500 upon the above con- 
tract, and paid it over to Junge. 

The following indorsement appears upon the instrument above set out: 

“For value received I hereby guarantee the payment of the principal 
of within note and the interest and attorney’s fees therein provided for, 
at maturity, and at any time thereafter, until paid, and I hereby waive 
demand of payment, presentation for payment, notice of nonpayment, and 
notice of protest. 

“A. Junge. 
“Frank Waller. 
“Ben F. Walling.” 

The plaintiff sued the defendant, claiming that on March 27, 1920, “the 
said Diamond T Truck Sales Agency of Oregon disposed of or concealed 
said trucks, and plaintiff has been unable to regain possession thereof.” 
It further avers proof of loss and failure of defendant to make payment. 

Upon trial a verdict for the full sum claimed was rendered, together 
with interest from the date of the issuance of the policy. 

From the judgment entered thereon, the defendant appeals to this 
court, assigning numerous errors. 

. C. Veazie, of Portland (Veazie & Veazie, of Portland, on the 
brief), for appellant. 

Leon W. Behrman and Maurice W. Seitz, both of Portland, for re- 
spondent. 

Brown, J. (after stating the facts as above). [1] Manifestly it was 
error for the court to award judgment bearing interest from the date of 
the issuance of the policies. From the plaintiff's case the loss did not 
occur until March 27, 1920. Proof of loss was made at a later date. A 
valid provision of each policy reads: 

“This company shall have sixty days after receipt of such sworn item- 
ized statement of claim in which to verify, investigate such claim, and 
(or) make payment.” 

The defendant, Hanover Fire Insurance Company, was liable to the 
plaintiff, if at all, for interest upon the amount cue under the terms of 
the policies from the time they were payable, and not from the date of 
the policies, nor from the date of the alleged conversion of the trucks. 5 
Joyce, Law of Insurance (2d Ed.) § 3458. The author there states the 
rule sustained by ample authority to be that— 

“The insurer is liable for interest upon the face of the policy from 
the time it was payable, not from the date of the fire; after the expira- 
tion of the stipulated sixty days from proof of the notice, and not from 
the time the loss is adjusted; if a time is fixed for payment, from that 
time; * * * if the company waives the right to pay within the time 
fixed by denying all liability under the policy, interest will run from the 
date of less.” 

It is asserted that the interest of the plaintiff in the property is not 
that of unconditional and sole ownership, and that by reason thereof 
each policy is null and void. It is claimed that the plaintiff was but the 
mortgagee of the property; that the only interest that Bell ever had in 
the trucks was that of such mortgagee; that the property was trans- 
ferred to him only as security for the sum of $6,500 loaned by him to the 
Diamond T Truck Sales Agency of Oregon. We have set out in the 
statement the writing evidencing their transaction. 

A well-established principle of law is that— 

“When an absolute conveyance has been made upon an application for 
a loan, and an agreement is made to reconvey upon payment of the money 
advanced, as a general rule the transaction is adjudged to constitute a 
mortgage. In each case the purpose of the grantor was in the beginning 
to borrow money; and, unless a change be shown in his intentions, it is 
presumed that any use he may have made of his real estate in connection 
with it was merely as a pledge tosecure a loan. The parties having orig- 
inally met upon the footing of borrowing and lending, although a differ- 
ent consideration be recited in the deed, it will be considered a mortgage 
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until it be shown that the parties afterward bargained for the property 
independently of the loan.” 1 Jones on Mortgages (7th Ed.) § 266. 

[2, 3] In the case at bar the evidence establishes the relation of debtor 
and creditor, and not that of vendor and vendee. The plaintiff was nei- 
ther buying nor selling automobile trucks. He was investing his funds 
in “automobile paper.’”’ However, under the facts as they exist, the poli- 
cies should not be held null and void on the ground that Seymour H. 
Bell was not the unconditional and sole owner of the two trucks described 
in the complaint on file herein. 

The two insurance policies forming the. basis of this action were 
procured from the defendant on January 17, 1920, and were issued to Dia- 
mond T Truck Sales Agency of Oregon, as the assured. Upon the face 
of the policies, it appears that neither of the automobiles was fully paid 
for. On the same day a “conditional sales contract indorsement” was is- 
sued by the defendant Hanover Fire Insurance Company to Frank L. 
Waller as vendor, and naming the Diamond T Truck Sales Agency of 
Oregon as vendee. On January 19, 1920, a “conditional sales contract 
indorsement” was attached to each of the policies, wherein Seymour H. 
3ell appears as vendor and Diamond T Truck Sales Agency of Oregon, 
as vendee. The conditions contained in the indorsements are the same, 
and the language is identical except as to names and dates. The indorse- 
ment upon one of the policies to plaintiff reads as follows 
“Indorsement—Attached to and Forming Part of Policy No. ——— Issued 

Hanover Fire Insurance Company to ————~ Diamond T Truck Sales 

Agency of Oregon. 

“It is understood that the automobile described in this policy has been 
delivered by the said Seymour H. Bell, vendor, to Diamond T Truck Sales 
Agency of Oregon, vendee, under a conditional sale contract under which 
the unpaid balance is $———, a copy of which shall be furnished to the 
company by the said vendor on demand. 

“In consideration of two and no/j»» included in premium dollars 
($2.00) additional premium, this company, subject to all the terms and 
conditions stated herein, and subject to all the terms and conditions of 
said policy (in so far as same do not conflict with the specific undertak- 
ing and conditions of this endorsement), also insures the said vendor 
against all direct loss or damage which he may sustain caused by the 
fraudulent concealment or disposal of said automobile by the vendee, not 
exceeding the amount named in said policy nor the actual cash value of 
the said automobile at the time of the said concealment or disposal, nor 
exceeding two-thirds of the contiact purchase price thereof, and in no 
event to exceed the amount of the unpaid installments of the purchase 
price of said automobile, exclusive of any interest thereon after default 
in the punctual payment of any thereof. 

‘Provided, however, that upon claim being made to this company for 
loss under Ahis indorsement, the said vendor shall procure a warrant for 
the arrest of said vendee on a charge of larceny or embezzlement of said 
automobile, and shall render such assistance (not pecuniary) as may be 
required by this company in the prosecution of such charge. It shall also 
be the duty of said vendor im such case to make every reasonable effort 
to locate said automobile and, if located, to immediately take possession 
thereof, or upon the request of this company to institute legal proceed- 
ings to recover possession thereof. 

“Provided, further, that the vendor shall, upon becoming aware of 
any act or omission on the part of the vendee which may be made the basis 
of a claim hereunder, forthwith give written notice to this company, ei- 
ther by registered mail or by telegram addressed to this company at its 
offices in the city of San Francisco, and the vendor shall, within ten days 
after the giving of such notice, file with this company signed and sworn 
statement showing items and dates of all amounts due from the vendee 
and setting forth all facts known by the vendor or believed by the vendor 
to exist concerning such act or omission on the part of the vendee, the 
dates thereof, the physical condition and actual cash value of such auto- 





NN 








1722 Insurance Law Journal, Vol. 61. [1923 


mobile at the time of such disposal or concealment, and the last-known 
address of the vendee. This company shall have sixty days after receipt 
of such sworn itemized statement of claim in which to verify, investigate 
such claim, and (or) make payment, during which time no legal proceed- 
ings shall be brought against this company, and that upon the payment ot 
any loss hereunder, the vendor shall assign and deliver to this company any 
and all conditional sale contracts, notes, mortgages, or lease contracts 
covering the automobile which may be the subject of such claim, and this 
company shall be subrogated to all of the rights of the vendor thereunder. ° 

“Any settlement made by or for the vendor with or on account of the 
vendee for any loss claimed under this indorsement, without the written 
consent of this company, shall render this indorsement null and void. 

“It is warranted that the vendor has had no notice or knowledge that 
the vendee is unreliable, dishonest, or unworthy of confidence. 

“Any provisions of the policy to the contrary notwithstanding, it is 
understood that the premium provided for in this indorsement is a mini- 
mum charge to be retained in full by the company, without regard to the 
length of time the insurance has been in force, except that when can- 
celed by this company it shall retain only the pro rata premium. 

“All other conditions, stipulations, warranties, and clauses of the pol- 
icy remain unchanged.” 

In the case at bar the face of the policies showed that others than 
plaintiff had an interest in the ownership of each truck. From the in- 
dorsements attached to and made a part of each policy, the insurance com- 
pany knew that plaintiff was not the sole and unconditional owner of the 
trucks. Hence it is not in a position to invoke a forfeiture. 

[4] The most serious question presented by the record lies in the re- 
jection of certain testimony proffered upon the part of the defendant. 
It claimed that the plaintiff had been imposed upon by misrepresentations 
made by the manager of the corporation concerning the ownership of the 
cars described in the record. The defendant asserts that one of the trucks 
had never been west of Chicago, and that the other had been shipped to, 
and was owned in, the state of Washington. 

In this case there has been no attempt to establish any mistake, mu- 
tual or otherwise, relating to a misdescription of the insured property. 

The plaintiff alleged that he was the owner of two certain trucks 
which he described in his complaint as “Diamond T truck, 31%4-ton, 1920 
model, factory number 5131, model L B 4,” and “Diamond T truck, 2-ton, 
1920 model, factory number 8078, model G 3,” and that it was these two 
trucks that were covered by the defendant in its insurance policies which 
are the basis of this action. The defendant took issue and denied that 
these tru¢éks were ever owned by the plaintiff, the corporation, or Waller, 
or that any of them ever possessed the trucks described in the complasnt. 
The plaintiff offered some testimony tending to show that the particular 
trucks described in the complaint were in possession of the Diamond T 
Truck Sales Agency of Oregon. The defendant adduced evidence tend- 
ing to show that the corporation never owned the two trucks described in 
the insurance policies and in the complaint; that such trucks were never in 
the state of Oregon, and certainly were never owned by Junge or his cor- 
poration. It is averred that on March 27, 1920, and the evidence shows 
that upon that date, trucks in possession of the Diamond T Truck Sales 
Agency were removed from the garage where they had been kept. By 
process of elimination the defendant attempted to prove, by accounting 
for all of the trucks that had come into the possession of the Diamond T 
Truck Sales Agency, that at no time did it possess or own the trucks de- 
scribed ir the complaint. 

The ownership and possession of these two trucks was an issue in this 
case, and the rejection of the testimony constitutes reversible error. 

It is so ordered. 

McBride, C. J., and Bean and McCourt, JJ., concur. 
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CANCILLA et at. v. FIREMEN’S FUND INS. CO. OF SAN FRAN- 
CISCO, CAL. 
(Supreme Court of Pennsylvania. April 16, 1923.) 
120 Atlantic Reporter, 824. 

1. INSURANCE — PAYMENT OF LOSS NOT POSTPONED BY 
FAILURE OF INSURED TO CO-OPERATE IN REPLEVIN OF 
MOTORTRUCK DISCOVERED 75 DAYS AFTER THEFT. 
Under a policy covering theft of a motortruck, making loss thereunder 

payable 60 days after notice and proof, where the truck was discovered 75 

days after the theft, insurer, having bound itself to pay within the definite 

period, cannot postpone payment on account of itsured’s failure to co- 
operate in replevin suit for the truck’s recovery. 

(For other cases, see Insurance, Dec. Dig. § 505.) 

2. INSURANCE—POLICY PROVISIONS AS TO REPAIRING AND 
KEBUILDING HELD TO RELATE TO FIRE LOSS. 

Under a policy covering loss of a motortruck by theft or fire, where a 
clause under the heading “Repair and Rebuild” provided in the event of 
loss or damage insurer should be liable only for the cost of repairing of 
replacing parts, and it should be optional with insurer to repair or replace 
the property within a reasonable time after notice of its intention so to do, 
but there could be no abandonment of the property to insurer, such clause 
related to losses by fire, not by theft. 

(For other cases, see Insurance, Dec. Dig. § 595.) 

3. INSURANCE — INSURER SUBROGATED TO INSURED'S 
RIGHTS ON PAYMENT OF LOSS COULD REPLEVIN STO- 
LEN TRUCK AFTER SETTLEMENT WITH INSURED. 

Where an autcmobile theft policy provided that on payment of loss in- 
surer could be subrogated to insured’s rights, by settling with insured for 
the theft of a motortruck, discovered 75 days after proof of loss, insurer 
could bring replevin and minimize its loss. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

Appeal from Court of Common Pleas, Allegheny County; Josiah 
Cohen, Judge. 

Action by Albert Cancilla and another, partners trading and doing 
business as Cancilla & Angileri, against the Firemen’s Fund Insurance 
Company of San Francisco, Cal. Judgment for plaintiffs, and defendant 
appeals. Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kep- 
hart, Sadler, and Schaffer, JJ. 

T. M. Gealey, of Pittsburgh, for appellant. 

Oliver K. Eaton and W. H. Coleman, both of Pittsburgh, for appellees. 


ScHarrer, J. Plaintiffs recovered a verdict and judgment in the court 
below in an action on a policy of insurance, issued by defendant, covering 
the loss by theft of a motortruck, On this appeal defendant alleges error 
in the court below in refusing to permit it to exhibit its defense to the 
jury. Appellant’s denial of liability rests on the allegation that there was 
a duty and obligation on the assured to co-operate and assist in reclaiming 
possession of the stolen car by replevin proceedings when it was located 
after the larceny. 

[1] Wher plaintiffs had established their prima facie case and rested, 
defendant offered to prove that 75 days after the theft the truck was dis- 
covered in the state of West Virginia in possession of persons who claimed 
title; that it called on plaintiffs to co-operate in recovering possession of 
the car by bringing an action of replevin, agreeing to pay all expenses and 
costs incident to the proceeding, and to reimburse plaintiffs for loss of 
time, or any other damage connected therewith, and, if the truck was not 
recovered, to pay the amount of the policy; in case it should_be recovered, 
to restore it to plaintiffs in as good condition as when taken, or to reimburse 
them for any damage the truck might have sustained; and that plaintiffs 
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refused to co-operate or to permit their names to be used in the action 
to recover it. On objection to the offer, the court declined to receive 
the proofs which it advanced, and, defendant having no further testimony, 
the case was submitted to the jury, whose verdict was in plaintiffs’ favor 
for the amount of the policy. The objection made was principally on the 
ground that the testimony proffered recited no undertaking to return the 
stolen car to plaintiffs at any time prior to the accrual of their right to 
recover the sum sued for, and, in the absence of evidence of an assumption 
to return it before the accrual of such right, or to pay the loss thereupon, 
the proposed testimony did not constitute a defense to the policy, and for 
the further reason that there was no requirement on plaintiffs, in the 
contract of insurance, to bring suit or to co-operate in so doing, If defend- 
ant desired to put upon plaintiff the burden of bringing an action of 
replevin for the car under the circumstances set forth in its offer of proof, 
its policy should have so provided, but nothing of that kind can be 
found in it. 

The policy sets forth: 

“The sum for which this company is liable . . . shall be payable 
sixty days after the notice, ascertainment, estimate and satisfactory proof 
of the loss herein required, have been received by this company.” 

Having bound itself to pay within this 60-day period, it could not, 
by a demand on plaintiffs to sue out a writ of replevin, indefinitely post- 
pone the time of payment until the termination of the replevin suit. It 
may be, although that question is not in the case, the company would have 
the right to return the truck within the 60-day period. The offer, as 
made, did not allege an undertaking to restore the car within that time, 
or pay for it, or to restore it at any specified time, or, indeed, «within the 
period during which suit could have been brought on the policy, fixed by 
its terms “within twelve months next after the happening of the loss.” 

In the case of O’Connor v. Maryland Motor Ins. Co., 278 Ill. 204, 
122 N. E. 489, 3 A. L. R. 787, an action on a policy similar to the one 
before us, where the stolen automobile was found and tendered to the 
insured, it was held that, as 60 days had expired after the notice and 
proof of loss were given, before the finding and attempted return of the 
car, the return of it was not a valid defense. What was said by the 
Supreme Court of Illinois in that case can well be repeated: 

“Obviously, in order to make an .insurance policy of this kind of 
value to the owner of the property, there must be some time fixed after 
which the return of the automobile will not release the company from 
liability. Automobiles are so generally used in business affairs and other 
activities of life that public policy requires that a person having a theft 
policy should not be compelled to wait indefinitely on the chance of having 
the stolen automobile recovered or be compelled to incur the expense of 
buying a new one and thereafter taking the old one back if recovered.” 

[2] Appellant argues there is a duty imposed by the policy upon 
plaintiffs to actively co-operate and assist in the recovery of the stolen 
property, and, as fixing this duty, calls attention to a clause under the 
heading “Repair and Rebuild” as follows: 

“In the event of loss or damage under this policy, this company shall 
be liable only for the actual cost of repairing, or, if necessary replacing, 
the parts damaged or destroyed. It shall be optional with this company 
to repair, rebuild, or replace the property /lost or damaged with other of 
like kind and quality within a reasonable time, on giving notice within 
thirty days after the receipt of the sworn statements of loss herein required, 
of its intention so to do, but there can be no abandonment to this com- 
pany of the property described.” 

When we take account of the fact that the policy covers loss by fire 
as well as theft, it is obvious this relates to fire losses. Possibly it might 
be invoked in case of theft, where a car was stolen and recovered in a 
damaged condition, but that is not the situation with which we are dealing. 

[3] The contract provides that upon payment of the loss defendant 
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can be subrogated to plaintiffs’ rights. By settling with plaintiffs, appellant 
could have placed itself in position to institute replevin for the truck and 
by recovering it have minimized the loss. 

The trial judge properly excluded the attempted defense, as defend- 
ant did not propose to prove it obligated itself to return the car or pay 
the money due on the policy within the 60-day period if the insured would 
lend their aid in a replevin. What was to be shown was, in effect, a 
proposal to return the car, or pay the money, when the replevin proceeding 
was terminated. The terms of the offer make manifest that the insured 
were within their rights in refusing to issue the replevin, as they had no 
assurance that either car or money would be in their hands within the 
60 days. 

The assignments of error are overruled, and the judgment is affirmed. 


a a 
JEFFORDS v. TOKIO MARINE & FIRE INS. CO (No. 11193.) 
(Supreme Court of South Carolina. April 13, 1923.) .... .... 
117 Southeastern Reporter, 79. 

1, INSURANCE — WHETHER PROVISION VITIATING POLICY 
IN CASE OF MORTGAGE WAIVED, HELD FOR JURY. 

Where plaintiff testified that at the time the automobile was insured he 
informed insurer’s agent that there was a mortgage on it, and this was 
denied by the agent, whether there was a waiver of a condition that the 
policy should be void if the subject-matter is or becomes incumbered by a 
mortgage held for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

2. INSURANCE—INSURER ENTITLED -TO ACT ON INSURED’S 
REPRESENTATIONS AS TO NONEXISTENCE OF MORT- 
GAGE WITHOUT MAKING INDEPENDENT INVESTIGA- 
TION BY SEARCHING RECORD. 

Where insured represented that there was no mortgage on the automo- 
bile covered by the policy and agreed that, if that representation was not 
true, the policy should be canceled, insurer was justified in acting on that 
statement without making any independent inquiry, such as by examining 
the records of mortgage, since actual notice, not merely constructive no- 
tice, is required for waiver. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

3. INSURANCE — INSURER NOT PREJUDICED BY INSURED’S 
UNDERESTIMATING COST. 

An insurer held not prejudiced by insured’s underestimating the cost of 
the automobile and equipment insured. 

(For other cases, see Insurance, Dec. Dig. § 281.) 

Gary, C. J., and Watts, J., dissenting. 

Appeal from Common Pleas Circuit Court of Colleton County; R. W. 
Memminger, Judge. 

Two separate actions’ by W. G. Jeffords against the Tokio Marine & 
Fire Insurance Company, consolidated for suit. From a iudgment for 
plaintiff in each action, defendant appeals. As to one action, judgment re- 
versed, and case remanded for new trial; as to the other action, judgment 
affirmed. 

Howell & Fishburne, of Walterboro, and Lionel K. Legge, Charleston, 
for appellant. 

Padgett & Moorer, of Walterboro, for respondent. 

CoTHRAN, J. Two actions tried together upon two separate policies of 
fire insurance covering a Ford coupe and a Ford sedan. Verdict in each 
case for the plaintiff. The defendant appeals. 

As there is a differentiating circumstance in one of the cases, they will 
be considered separately upon this appeal. 

[1] First, the Ford coupe suit: On November 3, 1920, the defendant 
issued a policy insuring the plaintiff against loss or damage by fire, in an 
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amount not exceeding $900, to his automobile described as a Ford coupe. 
The policy covered a period of one year, expiring on November 3, 1921. 
The car was totally destroyed by fire on September 7, 1921. On the fol- 
lowing day the plaintiff gave due notice of the fire, and on September 16, 
ny — proofs of loss as required. In his ;roofs of loss the plain- 
tiff stated: 


DS /Oeiiae -26t Of. TECHIE. 665 Sie eles s Cf tye Pree epee $1,035 00 
RA AERORERNNONS. | scp 9 3's siwdicd wo so leines Seeraapeele eRe tiC 343 52 
PME iOS Gy vies 2s FER Fics OUTER E ENS wok ae Ones $ 691 48 
PRIORS. 6655. 0c 3.2 Oetie sxe bos Ra we eek a ale cea een ae 219 50 
Actant cosh wales. at time of: l6G6. if) oiciielccc cic ccnd otrasecacd $ 910 98 


It appeared beyond dispute that the accessories were placed upon the 
car at the time the plaintiff purchased it, and were upon it at the time the 
policy was issued. He claimed, accordingly, the full amount of the policy, 

Among the warranties, “statements of facts known to and war- 
ranted by the assured to be true,” upon which “this policy is issued by the 
company relying upon the truth thereof,” is this statement: 

The facts with respect to the purchase of the automobile described are 
as follows: “Purchased by the assured September, 1920, new; actual cost 
to insurer including equipment $1,035.00.” 

The policy also contained a stipulation, as a condition, that it should 
be null and void, “if the subject of this insurance be or become incumberea 
by a lien or mortgage except as otherwise indorsed hereon.” 

It was conceded that, at the time of the issuing of the policy, there 
was a chattel mortgage upon the car executed and delivered by the plain- 
tiff to one W. Z. Ayer on September 24, 1920, recorded September 29, 
1920, to secure a note for $225 due December 1, 1920, the unpaid portion 
of the purchase price of the car. The plaintiff testified that at and before 
the issuance of the policy he informed the agent who issued the policy of 
the the existence of the mortgage. This was denied by the agent. 

The defendant denied all liability upon the policy upon the ground 
that the admitted existence of the chattel mortgage constituted a breach of 
the policy; and insisted that in no event Was it liable for the accessories 
itemized in proofs of loss aggregating $219.50, or that they were entitled to 
be considered in estimating the amount of the plaintiff's loss. 

As to the effect of the existence of the chattel mortgage the circuit 
judge properly charged the jury: 

“If a mortgage was [had been?] given by the plaintiff at the time he 
obtained the policy in question, or subsequent to its issuance, and the said 
mortgage was unpaid at the time the said policy was issued, that then, in 
the event and by reason of the giving of the mortgage, the policy would be 
deemed canceled and void by such act on the part of the defendant [plain- 
tiff]; in other words, the giving of such an incumbrance by the plaintiff is 
contrary to the provisions of the policy of fire insurance issued to him, and 
vitiates it, unless waived by the insurance company, and the question of 
waiver is for you to decide” 

And, in view of the positive testimony of the plaintiff that he had 
notified the agent of the existence of the mortgage at the time the policy 
was issued, a fact denied by the agent, the circuit judge was entirely right 
in submitting this issue to the jury as determinative of the question of 
waiver. 

[2] In view, however, of the sharp conflict of testimony upon this 
point, it was reversible error to charge the jury that, if the defendant, by 
the exercise of ordinary care, could have discovered the existence of the 
mortgage, the waiver of that condition would as effectually be established 
as if the plaintiff had informed the defendant of it, and in suggesting to 
the jury certain channels of inquiry open to the defendant, particularly 
the record of the mortgage in the clerk’s office. 

The nonexistence of a mortgage upon the car was a statement of a fact 
by the plaintiff, a part of the conditions in the policy and of the warranty 





Auto] Jeffords v. Tokio Marine & Fire Ins. Co. 1727 


upon which the company acted in issuing the policy. The plaintiff bound 
himself to the truth of that statement, and agreed that, if it was not true, 
the policy should be canceled. There was no duty incumbent upon the de- 
fendant to do otherwise than act upon that statement; no duty arose to 
doubt it and verify it by any independent inquiry whatever. 

In 14 R. C. L. 1172, it is said: 

“In general it may be said that the knowledge of an insurer which will 
form the basis for a waiver must be actual notice either to the insurer or 
its authorized agents, and not mere constructive notice. Accordingly a 
notice deposited in the mail is ineffective unless received and the construc- 
tive notice imparted by the record of instruments is insufficient.” 

In a note to this text is cited Mutual Fire Ins. Co. v. Deale, 18 Md. 
26, 79 Am. Dec. 673; monographic note 107 Am. St. Rep. 108. 

To tke same effect, see 26 C. J. 296, and numerous cases cited in the 
note. 

Mr. Freeman in his monographic note exhaustively reviews this ques- 
tion in 107 Am. St. Rep. 108. Under the head “Constructive Notice to In- 
surers,” he says: 

“The statutes providing for the registration in some public office of 
instruments affecting the title to real property usually, if not universally, 
provide that such registration shall impute notice of the contents of the 
writing so registered to subsequent purchasers and incumbrances. In- 
surers are neither, and hence are not, when issuing policies, chargeable 
with notice of such registered instruments, and may therefore seek and find 
protection in conditions in such policies exempting insurers from liability 
in case the condition of the title to the property insured has not been truly 
disclosed, or incumbrances existed which have not been noted on the policy, 
though the condition of such title or the existence of such incumbrances 
appears on the public records, and must have been disclosed had any ex- 
amination been made thereof. Orient Ins. Co. v. Williamson, 98 Ga. 464, 
25 S. E. 560; Shaffer v. Milwaukee Mut. Ins Co., 17 Ind. App. 204, 46 N. 
E. 557; Phoenix Ins. Co. v. Overman, 21 Ind. App. 516, 52 N. E. 771; Mil- 
waukee M. Ins. Co. v. Niewedde, 12 Ind. App. 145, 39 N. E. 757; Wicke 
v. Iowa State Ins. Co., 90 Iowa, 4. 57 N. W. 632; Mutual Fire Ins. Co. v. 
Deal, 18 Md. 26, 79 Am. Dec. 673; AEtna Ins. Co. v. Holcomb, 89 Tex. 
aan S. W. 915; U. S. Ins. Co. v. Moriarity (Tex. Civ. App.) 36 S. W. 

See, also, the observations of the writer in his dissenting opinion in the 
case of Gibbes v. Ins. Co. (S. C.) 111 S. E. 805, 21 A. L. R. 1460, upon this 
subject, which do not conflict with the opinion of the court. 

[3] As to the other contention of the defendant that they are not liable 
for the value of the accessories: I do not find that the defendant raised 
any such question upon the trial or requested the circuit judge to charge 
thereupon; and, even if it had, I cannot see that the defendant was pre- 
judiced by the fact that the insured underestimated the actual cost of the 
car and equipment which included the accessories. 

As to the Ford sedan case: It is precisely upon the same footing as 
the coupe case except that no question of a chattel mortgage is involved 
The exceptions relating to that question not. being applicable to the sedan 
case, no valid objection appears to the judgment. 

The exceptions involving criticisms of the judge’s charge apply only 
to the question of waiver, which arises only in the coupe case, and, my 
opinion being that the judgment in that case should be reversed upon other 
grounds, it is not necessary for me to express an opinion about them. 

The judgment of this court is: (1) That the judgment in what has 
been designated as the Ford coupe case be reversed, and the case re- 
manded to the circuit court for a new trial; (2) that the judgment in 
what_has been designated as the Ford sedan case be affirmed. 

Fraser and Marion, JJ., concur. 


Statement of Facts. 


Gary, C. J. (dissenting). The following statement appears in the 
record: 
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“The two above entitled actions were commenced by the plaintiff 
against the defendant in he court of common pleas for Colleton county on 
or about December 20, 1921, upon two policies of fire insurance issued to 
the plaintiff by the defendant of date November 3, 1920. One policy in- 
sured the plaintiff against loss or damage by fire to an amount not ex- 
ceeding $900 upon his Ford coupe automobile. The other policy insured 
him against loss or damage by fire to an amount not exceeding $1,000 
upon his Ford sedan automobile, subject in each case to the provisions, 
exclusions, conditions, and warranties incorporated in said policies. The 
policies covered a period of one year from the date of issuance. Both 
automobiles were totally destroyed by fire on September 7, 1921. 

“Plaintiff paid the premium on each policy at the date of issuance, 
and immediately after the fire, to wit, on September 8, 1921, gave due no- 
tice thereof in writing to the defendant, as required by the policies. 

“In each action judgment was demanded for the full amount named 
in each policy against the defendant by reason of said total loss, together 
with interest at the rate of 7 per cent. per annum from September 8, 1921. 

“The answer of the defendant to the action on the insurance policy 
covering the Ford coupe automobile raises the following two issues: 

“First, that the said policy did not insure the plaintiff against loss or 
or damage by fire on any additional equipment, accessories, or other fur- 
nishings placed upon said coupe automobile by the plaintiff subsequent 
to its purchase; that said policy insured the said automobile only in the 
condition in which it left the factory as a completed product, and any 
additional equipment, accessories, or other furnishings placed thereon by 
the plaintiff subsequent to its purchase by him were not covered by the 
said policy, and were not insured thereunder, and liability for such loss 
was denied. 

“Second, that at the time the said policy was issued to the plaintiff 
there was in existence an unpaid chattel mortgage covering the said Ford 
coupe automobile, and constituting a lien thereover, given by the plain- 
tiff to one W. Z. Ayer to secure the sum of $225, being the balance of tne 
unpaid purchase money thereof, of all of which the defendant had no 
notice or knowledge until after the commencement of this action, which 
mortgage has never been paid; that the said policy is null and void, and 
was null and void from its date by reason of the said mortgage as above 
alleged, in that it violated that provision of the policy which provides, ‘It 
is a condition of this policy that it shall be null and void * * * if the 
subject of this insurance be or become incumbered by any lien or mortgage 
except as otherwise indorsed hereon;’ and that there is no indorsement on 
said policy negativing this provision. On this issue the defendant denied 
all liability on the policy. 

“It is an admitted fact in the case that the defendant, on or about 
January 16, 1922, after the commencement of this action, made a suff- 
cient tender of the sum of $9 to the plaintiff, being the premium paid by 
the plaintiff on the policy covering the Ford coupe automobile, and that 
the plaintiff refused to accept the said money which was tendered to him 
by the defendant. The tender was made on the ground that the existence 
of a chattel mortgage under the circumstances alleged in the answer of 
the defendant canceled and annulled the said policy. 

“It is also an admitted fact in the case, testified to by the plaintiff, 
that there was and is an unpaid, valid chattel mortgage over the said Ford 
coupe automobile, given by the plaintiff to one W. Z. Ayer, as alleged in 
the answer of the defendant, of date September 24, 1920, and recorded 
September 29, 1920, in the office of the clerk of court for Colleton county, 
in Book 83 of Chattel Mortgages, at page 202, being in the amount of 
$225, such amount being the unpaid portion ofthe purchase price of the 
said Ford coupe automobile, the mortgage being given to secure the same. 
Under the terms of this mortgage the said amount was to be paid De- 
cember 1, 1920. This mortgage constituted a valid lien over the Ford 
coupe, and was of force and effect at the time the policy of insurance 
covering said Ford coupe was issued by the defendant to the plaintiff. 
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“The plaintiff, W. G. Jeffords, testified that, while a chattel mortgage 
duly recorded for $225 of the purchase money was in existence over the 
Ford coupe at and before the issuance of the policy, he had informed R. 
L. Fraser, the agent who sold him the policy of insurance, of that fact 
before the delivery of the policy. This was denied by R. L. Fraser, a wit- 
ness for the defendant. The plaintiff and his witnesses also testified that 
the value of the cars at the time of the fire was as much or more than 
the amount of insurance over them. 

“The answer of the defendant to the action on the insurance policy 
covering the Ford sedan automobile -aised the sole issue that the policy 
sued upon did not insure the plaintiff against loss or damage by fire on 
any additional equipment, accessories, or furnishings placed upon said 
automobile by the plaintiff subsequent to its purchase; such policy insur- 
ing the said automobile only in the condition in which it left the factory as 
a completed product. Liability was denied for any loss or damage by fire 
to such additional equipment, accessories, or furnishings. 

“It will be noted that this issue is identical with the first issue raised 
in the action involving the Ford coupe automobile mentioned above. 

“The two actions entitled above came on to be heard at the spring 
term of the court of common pleas for Colleton county in 1922, and were 
tried by Judge R. W. Memminger and a jury. 

“It was agreed that the two cases be tried together, and that the evi- 
dence offered be applied to either or both of the actions so far as appli- 
cable or relevant. 

“The jury returned a verdict in favor of the plaintiff for $936.70 ... 
the action involving the Ford coupe automobile, being the amount of the 
policy, with interest from the date of proof of loss; and in the action in- 
volving the Ford sedan the jury found a verdict for $1,040.80 in favor of 
the plaintiff, being the amount of the policy, with interest from the date 
of proof of loss. Judgment in each case was duly entered against the de- 
fendant. 

“From the judgment in each case, and in due time, the defendant 
served notice of intention to appeal to the Supreme Court.” 

The exceptions are as follows: 

“(1) Because his honor erred in charging the jury as follows: ‘The 
only principle that you have to bear in mind is this, the word known in 
insurance law as waiver. Now, I will try to explain that to you. When I 
first went on the bench years ago, when the insurance companies, going 
around the country, go in a little man’s store and take a policy on his 
stuff, the fire would come, and then you go down and look in the policy, 
and you find there what is known as an iron-safe clause, that the company 
had agreed not to pay that man unless he kept an iron safe in his store 
and kept a regular set of books in that iron safe. Now, when the agent 
went in there, he knew that he did not have an iron safe and did not keep 
a regular set of books locked up in that iron safe, and yet still he issued 
the policy on the man’s property, and, when the loss occurred, they would 
set up this clause as a defense to his cause of action. The courts got on 
to that, gentlemen, and I will try to get your minds straight on that item’ 
—the error being that such charge is a manifest violation of section 26, 
art. 5, of the Constitution of 1895, forbidding judges from charging juries 
with respect to matters of fact, in that: 

“(a) His honor in using such illustration did not state it hypotheti- 
cally, but the entire recital thereof was charged as statement of fact and 
conveyed to the jury his opinion that the defendant, like all other insur- 
ance companies, was guilty of nefarious practices,.and had to be kept in 
check by the Courts. 

“(b) That in using such a harsh illustration, with its positive state- 
ment of facts, his honor inflamed the minds of the jury against the de- 
fendant, to its great prejudice, and conveyed to them his distrust of all 
insurance companies, and his opinion that the facts of the case at bar 
were similar and on the same footing with the facts used by him in his 
ill:stration, and were not worthy of belief. 

109——Vol. LXI. 
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“(c) Because his honor forced upon the minds of the jury his opin- 
ion that the defendant, like insurance companies he referred to in the said 
illustration, knew at the time of the issuance of the two policies in ques- 
tion that there was a mortgage over the Ford coupe automobile, and that 
it knew, as to both coupe and sedan, that the additional equipment, acces- 
sories, and parts placed thereon by the plaintiff were to be deemed cov- 
ered by the said policies, with the intention throughout to rely upon the 
forfeiture clause in the event of loss or damage by fire. 


“(2) Because his honor erred in charging the jury as follows: 
‘Waiver is commonly known as a relinquishment of another’s rights, and 
if the jury is satisfied that that agent, when he issued that policy, knew or 
could have known by the exercise of ordinary care, reasonable and ordi- 
nary care, they knew that the party did not have any iron safe or did not 
have any regular set of books locked up in the iron safe, then he was said 
to have waived, to have waived that requirement of the right, and he could 
recover on the policy as well as if there had been no clause in it’—such 
charge being an incorrect statement of the law of waiver, the error being 
that the relation between the plaintiff and the defendant was a contrac- 
tual one, governed and controlled entirely by the provisions of the insur- 
ance policies, and the defendant company, as one of the parties to such 
contract, in the absence of actual knowledge or notice, does not have to 
exercise either reasonable or ordinary care in discovering violations of 
its provisions at the date of the issuance, or subsequent thereto, but may 
rely upon the truth of the warranties and agreements therein contained. 

“(3) Because his honor erred in charging the jury as foijlows: ‘It 
being for the jury to say whether the facts and circumstances have sat- 
isfied them that there had been a waiver, and did not intend to rely upon 
the clause, when the loss come, he was simply going to sit behind and 
knowing it, and should have known it, and then he is said to have waived 
that requirement. Now, that idea goes through the whole of all these 
insurance policies, having these clauses and limitations and so forth in 
them, just as the mortgage clause as stated in this case’—the error being 
that such charge was in violation of section 26, art. 5, of the Constitution 
of 1895, in that his honor clearly and forcibly intimated to the jury his 
opinion of the force and effect of the testimony in the case at bar, viz. 
that the defendant knew and should have known of the violations of the 
policy provisions which would make the forfeiture clause operative as to 
the mortgage, yet set crouching behind the forfeiture clause as though 
with a club, waiting to claim the benefit of such clause in the event of 
loss or damage by fire, all of which seriously damaged and prejudiced the 
defendant before the jury. 

“*(4) Because his honor erred in charging the jury as follows: ‘Now, 
then, upon that, did the company, or its agent, the company, that is, its 
agent, did the agent representing the company, did they have reasonable 
means of knowing, by the exercise of ordinary care, could have discov- 
ered, or did they actually know, Mr. Jeffords had a mortgage on the car 
when the policy was issud”—the error being that: 

“(a) The relation between the plaintiff and the defendant was a con- 
tractual one, governed and controlled entirely by the provisions of the in- 
surance policies in question, and the defendant insurance company, as one 
of the parties to such contract, in the absence of actual knowledge or no- 
tice, does not have to exercise ordinary or reasonable care or pursue ‘rea- 
sonable means of knowing’ in the discovery of violations of the policy 
contract, but may rely upon the truth of the warranties and agreements 
contained in said contract. 

“(b) Because such charge is in direct conflict with, and in violation 
of, section 20, art. 5, of the Constitution of 1895, in that his honor charged 
upon the facts when he charged the jury that they (the defendant and its 
agents) ‘could have discovered that (the mortgage) by the exercise of 
ordinary care, by asking Mr. Jeffords, or by looking in the courthouse, or 
whatever you might decide in the matter,’ thereby indicating to the jury 
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his opinion of the force and effect of the evidence, to the prejudice of 
the defendant. 

“(5) Because his honor erred in charging the jury as follows: 
‘That’s a question, thereon this question of waiver. It don’t do tu let them 
go on taking a man’s money absolutely knowing they got some defense 
which they can rely on in case of loss or fire, and keep on taking his 
money and well knowing of the facts, knowing that some clause in the 
policy had been violated’—the error being that such charge was in direct 
violation of section 26, art. 5, of the Constitution of 1895, which forbids 
judges to charge upon the facts, in that it was an exhortation to the jury 
to find a verdict in this case against the defendant, and indicated to the 
jury in words that they could not fail to understand his honor’s view of 
the force and effect of the evidence in this case. 

(6) Because his honor erred in charging the jury as follows: ‘The 
whole idea is, if the actual value of these cars when the fire, when they 
were burned, was as much or more than the policies in question, and they 
agreed to pay them up to a certain amount in the policies, or as much or 
more than the amount named in the policies, then certainly the amount 
named, or should get the whole amount of the policies and interest thereon 
from the time the fire occurred, and the company having refused to pay, 
at the rate of 7 per cent. per annum. So that’s a general proposition, of 
course, taking in consideration all these matters that are claimed as to the 
care, the value of the cars when they left the factory, and the value of 
the cars when they had certain equipment attached to them. That is for 
you, gentlemen, to say from all the facts and circumstances proved. So 
there you are, gentlemen, as far as I can go. I charge you these points’— 
the error being that it was the duty of the judge to construe the said poli- 
cies of insurance, and, instead of said charge, to have charged the jury 
that under the provisions of said policies no recovery could be had against 
the defendant in either case, coupe or sedan, for loss or damage by fire to 
rj additional accessories or equipment placed on said cars by the plain- 
tiff. 

“(7) Because his honor erred in permitting the witness W. G. Jef- 
fords to testify, over the objection of the defendant, to the additional 
equipment and accessories placed upon said cars by him, the error being 
that it was contrary to the terms and provisions of the said policies, and 
constituted an attempt to change the terms of the said written contracts 
by oral testimony.” 

Opinion. 

We have italicized so much of the record herein as states the issues 
raised by the pleadings. The record shows that the following took place 
during the examination of W. G. Jeffords, the plaintiff, as a witness: 

“Q. Did you furnish any equipment on these cars? 

“Mr. Fisburne: We object to any testimony going to show any extra 
equipment or accessories placed upon the automobile. The reading of the 
policy will show that (reads policy to the court). Now, the witness has 
testified what the cars cost him and the policy it is provided, which he 
accepted that actual cost insurance or equipment $1,135. They do not al- 
lege in the complaint in the first place that any additional accessories were 
added to this machine, upon the sedan automobile, just exactly as the con- 
tract or insurance provides, and does not include any additional cost 
when delivered to him or the cars that were insured by the company that 
was insured, and that’s what it was covering, and may it please your honor 
by reading of this statute your honor you will notice that the company is 
liable for the actual cost value of the automobile at the time of the fire. 
Now, your honor, if they are insured, he buys an automobile, three or four 
or five hundred dollars. So that Mr. Jeffords’ cars were burned the actual 
cost was $1,135. If he can add to $1,135 several hundred dollars by way 
of extra equipment which was not covered in the policy, why, then, he 
might make the company pay that much more for which he had not paid 
the company. We object, in the first place, not alleged in the complaint. 
In the second place, the policy was issued to him and he paid only $10 
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insurance on the car that he bought. (After argument for and against the 

motion the court ruled as follows:) 

“The Court: The evidence is admissible as far as the insurance 
agent knew he put on this extra equipment, or of course you can show 
the insurance company did not know that he had put that on the cars; 
that would be as to the question of waiver whether they knew it or not. 
The question has been asked: How can you show the question of waiver? 
I think the evidence is certainly admissible. The insurance agent knew 
well that these outlits had been put on the car and went on and took the 
man’s money. Go ahead and take the testimony. (Objection noted by 
the stenographer. ) 

“Subject to this objection the plaintiff then testified that the value of 
the equipment placed on the Ford sedan was $295 and on the Ford coupe 
$219.50; that this was in addition to the $1,135 paid for the sedan and ‘he 
$1,035 paid for the coupe; that this equipment was placed on the cars at 
the time of purchasing them and: before they left the dealers, and was on 
the cars at the time the insurance was taken out. 

“R. L. Fraser, who was the insurance agent who sold and delivered 
the policies, denied that the plaintiff had notitied him prior to delivery of 
the policy that there was a mortgage over the Ford coupe. The defend- 
ant offered no oral testimony as to the value of the cars at the time of 
the fire.” 

The plaintiff's testimony tended to show that no additional equipments 
were placed on either the Ford coupe or Ford sedan automobile subse- 
quent to their purchase by the plaintiff. It also tended to show that the 
defendant had notice of the mortgage in question prior to the time of is- 
suing the oo of insurance. In Huestess v. Insurance Co., 88 S. C. 

37, 70 S. E. 406, the court used this language: 

“But, even if it be successfully contended, that the testimony failed to 
show he had such a disease as rendered him an outfit subject for life in- 
surance, nevertheless it clearly tended to show that the agent was informed 
of such facts by the insured as were sufficient to put a reasonably pru- 
dent man on inquiry, which, if pursued with due diligence, would have 
led to the knowledge of the fact that the insured had Bright's disease, 
and this is the equivalent of actual notice. McGee y. French; 49 S. C. 454, 
27S. E. 487.” 

Applying the principles of the foregoing decisions to the said testi- 
mony, it is manifest that it was properly submitted to the jury. 

None of the exceptions show prejudicial error, and they should be 
therefore overruled. 

Watts, J., concurs. 

me 
CORPORATION OF ROYAL EXCHANGE ASSURANCE OF LON- 
DON v. kcgae dl (No. 6832.) 
(Court of Civil Appeals of Texas. San Antonio. Nov. 22, 1922. Rehear- 
ing Denied Jan. 3, 1923.) 
246 Southwestern Reporter, 705. 

1. INSURANCE— EVIDENCE HELD SUFFICIENT TO SUSTAIN 
RECOVERY UNDER AUTOMOBILE INSURANCE POLICY 
AGAINST THEFT. 

In an action en a policy insuring plaintiff's automobile against theft, 
evidence that she never saw the automobile after delivering it to a repair 
shop, the proprietor of which claimed that he had sent the car back to her, 
and that she instituted a search for it, calling in the assistance of city de- 
tectives, the sheriff, and the district attorney, held sufficient to authorize a 
recovery on the policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

3. INSURANCE—INSURER CANNOT COMPLAIN OF VALUE OF 
AUTOMOBILE IN POLICY AGAINST THEFT, PLACED 
THEREON BY ITSELF IN SOLICITING INSURANCE. 


Where, in an action on an automobile insurance policy against theft, the 
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facts revealed that the insurer sought the insurance of the car and placed 
its own value upon it, after an inspection and when insured was not present, 
the insurer cannot be heard to complain concerning such value. 

(For oher cases, see Insurance, Dec. Dig. § 281.) 

Apppeal from Bexar County Court: McCollum Burnett, Special Judge. 

Action by Lettie Puckett against the Corporation of the Royal Ex- 
change Assurance of London. From a judgment for plaintiff, defendant 
appeals. Affirmed. 

Thompson, Knight, Baker & Harris, of Dallas, for appellant. 

W. W. Walling and E. H. Powell, both of San Antonio, for appellee. 

Fry, C. J. Appellee sued to recover on a policy issued by appellant, 
insuring her against loss of her automobile by theft, and the same was 
presented to a jury on special issues, and upon their answer thereto the court 
rendered judgment in favor of appellee for $500. The jury found that the 
automobile was stolen, by some person not in the employ of appellee or in 
her household, and that the automobile was of the value of $650. The state- 
ment of facts sustains the findings of the jury. 

[1, 2] The evidence showed that the automobile was placed in a shop to 
be repaired; that it was given in charge by appellee to a partner in the 
repair shop; that she never saw her automobile after delivering it to the 
repair shop. The proprietor, Smith, claimed that he had sent the car back, 
but appellee never saw it. She instituted a search for it, calling in the as- 
sistance of city detectives, the sheriff, and the district attorney. What be- 
came of the car appellee could not know. She lost it, and, as in other cases 
of theft, the thief did not leave his name or address. Appellee was not 
called upon to show who got her automobile, but merely to show that it 
was hers, and that it disappeared. That character of proof required in a 
criminal case, in which a party is charged with theft, from the very na- 
ture of things could not be required in a civil case. Appellee showed that 
the automobile was her property, and was in her possession and was taken 
without her knowledge or consent, and that was sufficient. The disap- 
pearance of the car could not reasonably be accounted for except on the 
assumption that it was stolen. 

[3] Appellant is in no position to be complaining about the value of 
the car, because the facts reveal that it sought the insurance of the car, 
and placed its own value upon it, after an inspection, and when appellee 
was not present. It ought to show at least a modicum of the anxiety to 
pay the insurance money as it evinced in obtaining the policy and collect- 
ing the premium. There was no issue in the trial court, there is none in 
this court, as to the ownership of the automobile. 

The car was delivered to Roy Fagg, an employee or partner in the 
repair shop, and in no way connected with the service of appellee. Not 
one particle of testimony was introduced tending to show that the car 
could have been stolen by any one in the employ or belonging to the house- 
hold of appellee. 

Thére was no question about the ownership of the automobile in the 
lower court, and there is not now, and that question cannot be forced into 
this case. Appellee swore that she received a paper from her venior 
which she called a contract, which from her description was to all in- 
tents a bill of sale to the automobile. No effort was made to show that 
appellee did not have a bill of sale, and no such question was raised in 
pleading or evidence. 

The judgment is affirmed. 

On Motion for Rehearing. 

While appellant has seen fit to call the instrument under consideration 
an “application for rehearing,” it might with more propriety and ac- 
curacy be denominated “an arraignment of the court of Civil Appeals” 
for failing to render an opinion in favor of appellant, The same reckless- 
ness shown in designating the paper by a name unknown to the statute is 
carried through its entire motion in anything but a mild and courtecus 


course. 


Corp. of Royal Exch. Assur. of London vy. Puckett. 
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“This honorable Court of Civil Appeals” did not hold that the burden 
was not on appellee to prove the actual value of the automobile at the time 
of its loss, nor used any language that can be distorted into any such rul- 
ing. In fact there was no opening for such a ruling had it been desired, 
for the facts show beyond cavil what the automobile was worth at the 
time it was stolen. N. A. Pendergast swore the car was worth from $500 
to $800. B. N. Driggers swore that the car was worth about $700. Even 
the witness Dorman, used by appellant, swore the car was worth from 
$250 to $450. The evidence was ample to justify a verdict for $650. Ap- 
pellant seems to have forgotten or ignored any testimony but that of its 
own witness. The jury did not. While the burden rested on appellee to 
establish the value of the car when stolen, we still think that appellant is 
in a rather uneviable position when it complains of the value of « car fixed 
by itself. 

On a parity with the contention that this court held that the burden 
of proving value of the automobile was on the appellant is the asserticn 
thet it was held “that the amount of the insurance on the automobile is 
to be taken as prima facie evidence of the sum recoverable under the pol- 
icy sued upon,” and that the policy is a valued one. No such holding was 
made by this court. Upon these false assumptions is based a learned 
dissertation on valued policies, with citation of authorities and quotations 
therefrom which might be very instructive if not aimed at a straw man 
erected by appellant. 

This court did not hold, nor is there any foundation arising from in- 
ference, suspicion, or imagination in stating, that the burden was on ap- 
pellant to show that the automobile in question was stolen by some one in 
the employ or belonging to the household of appellee. There was no ec- 
casion for such ruling from the fact that appellee showed that the car 
was stolen by some one not in her employ. No effort was made to meet 
this proof. 

There is nothing in the motion demanding a written opinion, and it 
has only been given for the reason that it is possible that the Supreme 
Court might conclude that this court has final jurisdiction if a case ori¢- 
inating in a county court as provided by law, and our judgment might be 
a final adjudication of cause. 

There is no merit in the motion, and it is overruled. 

me 

PHGENIX INS. CO. v. AMERICAN TRUST & SAVINGS BANK et 

AL. (No. 1416.) 
(Court of Civil Appeals of Texas. El] Paso. Feb. 21, 1923. Rehearing 
Denied March 8, 1923.) 
248 Southwestern Reporter, 819. 

1. INSURANCE — MORTGAGE OF AUTOMOBILE NOT “AS- 
SURED” IN THEFT POLICY TO RECEIVE NOTICE OF CAN- 
CELLATION. 

Where the only interest a mortgagee of an automobile had in a theft 
policy was its appointment to receive any money which might become die 
by reason of loss by theft which the mortgagor might sustain, the mort- 
gagee was not the “assured” in the policy as respects validity of notice of 
cancellation to the mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

(For other definitions, see Words and Phrases, First ant Second 
Series, Assured.) 

2. INSURANCE — MORTGAGEE OF AUTOMOBILE NOT AL- 
THORIZED TO ACCEPT NOTICE OF CANCELLATION OF 
THEFT POLICY. 

Where the purpose of an insurance policy was to secure the owner 
of an automobile against loss by theft, and the only interest the mortgagee 
of the automobile had in the policy was its appointment to recetve money 
which might become due from insurer by reason of loss by theft which 
the mortgagor might sustain, and the mortgage provided that if mort- 
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gagor failed to procure insurance then the mortgagee might do so, the fact 
that mortgagee was permitted to keep up the insurance did not authsrize 
it to accept notice of cancellation of the policy. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 

3. INSURANCE — CONDITIONS OF FORFEITURE STRICTLY 

CONSTRUED AGAINST INSURER. 

Conditions of forfeiture contained in insurance policies must be strictly 
construed against the company. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from District Court, El Paso County; P. R. Price, Judge. 

Action by the American Trust & Savings Bank and others against 
the Phoenix Insurance Company. From a judgment for plaintiff named 
and J. F. Mullin, defendant appeals. Affirmed. 

Wallace & Cameron, of El Paso, for appellant. 

Fred C.“Knollenberg, C. W. Croom, and R. J. Channell, all of EI 
Paso, for appellees. 

WALTHALL, J. This suit. was brought by the American Trust & Sav- 
ings Bank of El Paso, Neil T. Shearman, and J. F. Mullin, against the 
Phoenix Insurance Company of Hartford, Conn., to recover on an insur- 
ance policy against loss by theft of an automobile, 

The owner of the automobile, designated in the policy of insurance as 
the “assured,” is Neil T. Shearman, and the policy insured him against 
loss by theft of the automobile. The policy contained the following 
clause: 

“It is agreed that any loss or damage ascertained or proven to be due 
to the assured under this policy shall be held payable to American Trust 
& Savings Bank as interest may appear; subject however, to all the terms 
and conditions of this policy.” 

At the time the policy was issued and at the time of its loss by theft, 
there was in existence a chattel mortgage given by Shearman covering the 
automobile in question, in favor of the American Trust & Savings Bank, 
securing a note executed by Shearman and indorsed by Mullin. At the time 
of the theft of the automobile on March 14, 1922, the unpaid balance se- 
cured by the mortgage was $1,525. After the theft of the automobile 
Shearman assigned his interest in the pelicy to Mullin. The insuran¢ 
policy was for $2,000. 

The mortgage contained the following clause: 

“I hereby agree that I will, at my own expense, keep said automobile 
insured against loss by * * * theft, * * * in the sum of not less 
than the total of above-described note ($1,525.00) in some company ap- 
proved by second party (appellee bank), loss if any under said policy to 
he made payable to second party, as his interest may appear and will 
deliver said policy to said second party, * * * and in the event I fail 
to procure said insurance second party may do so and the amount paid 
therefor by them shall be added to the principal sum due thereunder and 
bear interest at the rate of ten per cent. per annum and be: secured by the 
lien of this instrument on said automobile ” 

The policy of insurance also contains the following clause: 

“This policy may be canceled at any time by the company by giving 
to the assured a five (5) days’ written notice of cancellation with or with- 
out tender of the excess of said premium above the pro rata premium for 
the expired term, which excess if not tendered shall be refunded, on de- 
mand. Notice of cancellation shall state that said excess premium (if not 
tendered) will be refunded on demand. Notice of cancellation mailed to 
the address of the assured stated in the policy shall be sufficient notice.” 

The automobile at the time of its loss was worth about $2,700. Shear- 
man paid the premium mentioned in the policy. The note mentioned in 
the mortgage was unsatisfied at the time of the theft of the automobile. 
No notice was ever given Shearman of the intention to cancel the policy, 
or of its cancellation. 

The policy was actually applied for and taken out by the American 
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Trust & Savings Bank; and the premium primarily actually paid by the 
bank by the bank’s own check, Shearman repaying the bank, and the pol- 
icy was delivered to its possession and retained by the bank. The insur- 
ance company’s agent in issuing and delivering the policy did not know 
Shearman in the transaction of taking out the policy, other than is ex- 
pressed in the policy. When the duplicate copy of the policy reached the 
home office of the insurance company at Hartford, the company sent a 
telegram to its agents at El Paso, Tex., to immediately arrange a cancel- 
lation of the policy. The local agents of the company called on the 
American Trust & Savings Bank and arranged for its cancellation at the 
expiration of the five days’ notice on March 12th, at noon. The policy 
was surrendered by the bank to the insurance agents on the 13th of March, 
the policy marked canceled, and the pro rata unearned premium paid to 
and received by the bank. As stated, no notice of the cancellation of the 
policy or the intention so to do was given Shearman. The agents of the 
company knew Shearman, and of Shearman’s mortgage to the bank, and 
his interest in having the automobile insured, and knew his address, and 
that he was the beneficiary in the policy. It was agreed that at the time 
the automobile was stolen on the 14th of March, Shearman owed the bank 
$1,525 on the note mentioned in the mortgage, and that the note was in- 
dorsed by Mullin. After the loss of the automobile and before the filing 
of the suit, Shearman assigned to Mullin his interest or claim against the 
insurance company, subject to the interest of the bank. This assignment 
was set up in the petition. With reference to the right of the bank the 
petition set up: 

“That attached to said policy was a rider or clause with reference 
to the payment of any loss which might be sustained thereunder, substan- 
tially in the following language: 

“It is agreed that any loss or damage ascertained and proven to be 
due to the assured under this policy shall be held payable to the Ameri- 
can Trust & Savings Bank as interest may appear, subject, however, to 
all the terms and conditions of this policy.’ 

“That the said American Trust & Savings Bank at the time of the 
execution and delivery of said policy and at the time of loss of said auto- 
mobile, owned and held a note of said N. T. Shearman indorsed by plain- 
tiff J. F. Mullin, representing an indebtedness of $1,500 principal, secured 
by a chattel mortgage upon the automobile above described, which in- 
debtedness was then and is now outstanding, and the plaintiffs are entitled 
to have said indebtedness discharged from and by the proceeds of said 
policy, and for that purpose and to that extent said bank is interested in 
the subject-matter of this suit and joins herein as a plaintiff.” 

The insurance company refused paymert of the policy, and suit was 
brought as above stated. 

Plaintiff sued for the $2,000 mentioned in policy, attorney’s fees, and 
damages provided for by article 4955, Vernon’s Sayles’ Texas Civil Stat- 
utes. Defendant answered by exceptions, general denial, and cancella- 
tion of the policy prior to the loss; that the bank had acted as the agent 
of Shearman and surrendered the policy for itself and Shearman; pleaded 
cstoppel as to Shearman in denying the act of the bank in surrendering 
the policy; alleged that whatever intcrest the bank had in the policy had 
been surrendered by surrender of the policy. 

The court sustained a special exception as to the penalty sued for 
and no issue is presented as to that. 

The case was tried with a jury and submitted upon special issues. Or 
the one issue submitted the jury found that the automobile was stolen. 

The court refused to submit special issues, as to whether the bank 
had authority from Shearman to waive the five days’ written notice of 
the cancellation; whether the bank was authorized by Shearman to keep 
the automobile insured; whether the bank was the agent of Shearman in 
taking out the policy of insurance; whether the bank had an insurable 
interest in the policy and whether the bank waived the five days’ writter 
notice to Shearman of the cancellation of the policy. 





Auto] Pheenix Ins. Co. v. Am. Trust & Sav. Bank et al. 1737 


Judgment was rendered that Shearman take nothing by his suit, and 
that the bank and Mullin have judgment for $1,525 to be paid to the bank 
and applied to the satisfaction of its debt secured by the mortgage on the 
automobile covered by the policy; and that Mullin have judgment for 
$475, the balance of the $2,000 for which the automobile was insured. The 
insurance company alone prosecutes this appeal. 

Opinion. 

The doctrine of estoppel contended for by appellant has no application 
to the facts as disclosed by the record. The material facts in the recor¢ 
are undisputed. 

[1]. We do not concur in the contention of appellant that the bank 
was the “assured,” as used in the policy. The cases cited do not sustain 
such contention. The bank was not the owner of the automobile, nor does 
the policy substitute. the bank for the owner as the assured. Shearman, 
at any time, could have completely eliminated the bank from any interest 
whatever it had in the policy by the payment of the note and without 
affecting the policy. The purpose of the policy, and its express provision. 
was to secure Shearman, the owner of the automobile against loss by theft 
of the automobile. The only interest the bank had in the policy was its 
appointment to receive any money which might become due from the in- 
surance company by reason of loss by theft which Shearman, the mort- 
gagor, might sustain. The contract, as we construe it, is to indemnify the 
mortgagor against loss, and not a contract to indemnify the mortgagee. 
The provision in the policy that any loss “due the assured under this pol- 
icy shall be held payable to American Trust & Savings Bank as its inter- 
est may appear—” does not constitute an assignment thereof to the mort- 
gagee, but rather is an order on the insurance company to pay to the mort- 
gagee an amount equal to its interest in case of loss by theft, a mere 
collateral security to the mortgagee for the mortgage debt. Jones on 
Mortgages (7th Ed.) § 406. To the same effect is the holding in Griffey 
v. N. Y. Central Ins. Co., 100 N. Y. 422, 3 N. E. 309, 53 Am. Rep..202; 
Williamson v. Michigan Fire & Marine Ins. Co., 86 Wis. 393, 57 N. W. 
46, 39 Am. St. Rep. 906. To hold that the bank is the “assured” in the 
policy would be to do violence to the purpose, intent, and reading >of the 
policy itself, as the policy contract is between the company and Shear- 
man and expressly names Shearman as the assured, and the reference in 
the policy to the payment of an amount of money to the bank as its in- 
terest may appear is but an incident to the main purpose of the polity, 
sometimes designated a rider or subsidiary clause to the policy. 

[2] It is insisted that, as here, where the bank has been authorized to 
keep up the insurance, the bank could accept notice of the cancellation of 
the policy. The policy itself contains no provision that the bank, or any- 
body, could accept or waive notice for Shearman of the cancellation of 
or surrender of the policy for cancellation. Shearraan testified, and there 
is no contradiction of his testimony, that— 

“T never authorized anybody to cancel my policy for me. I never 
authorized any one to take any steps toward the cancellation of the policy.” 

We have no doubt but that an assured in a policy of insurance may, 
in the policy or independently’of the policy, appoint an agent with the au- 
thority to do for him whatever he could do for himself in securing insur- 
ance, accepting notice, canceling and surrendering a policy of insurance, 
and it was so held by Mr. Chief Justice Willson in National Fire Insur- 
ance Co. v. Oliver (Tex. Civ. App.) 204 S. W. 367, and in which a writ 
of error was refused. To the same effect is the holding by Section A of 
the Commission of Appeals in Dalton v. Norwich Union Fire Ins. Soc., 
213 S. W. 230, and in East Texas Fire Ins. Co. v. Blum et al., 76 Tex. 
653, 13 S*W. 572. 

[3] In the above cases, and other cases we have examined, the party 
held to be the agent of the insured was specially appceinted by the insured 
to act for him in the matter of securing the policy, and representing him 
in respect thereto, or was acting for the insured in such way as that the 
acts of the assured were within the apparent scope of his authority. While 
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there are some shades of difference in the opinions of the courts in stating 
the authority of a specially appointed agent, or general agent, and when 
the appointed agent's agency terminates, we have found no case in this state 
holding that one merely occupying the position of the bank, as in this case, 
would be the agent of the owner of the property, to the extent that he or 
it could accept or waiye notice to the assured, and surrender the policy for 
cancellation unless the mortgage or the policy extends such special privi- 
lege to the mortgagee. It is well established in this state that the condi- 
tions of forfeiture contained in insurance policies must be strictly con- 
strued against the company. Dumphy v. Commercial.Union Assurance Co., 
107 Tex. 107, 174 S. W. 814. Mr. Jones on Mortgages clearly states the 
above as the rule in his work on Mortgages (7th Ed. § 406). In the ab- 
sence of special authority extended to a mortgagee whose interest is se- 
cured in the policy, the policy itself limits the power of the mortgagee tc 
that of taking out the policy of insurance with the payment to the mort- 
gagee as his interest may appear, and he has no other authority unless 
expressed in the mortgage or policy. Glasscock et al. v. Liverpool, London 
& Globe Ins. Co. (Tex. Civ. App.) 188 S. W. 281, in which a writ of er- 
ror was denied. In that case Mr. Chief Justice Key cites some cases which 
seem to hold otherwise, but we think that opinion states the law of this 
state. See, also, Insurance Co. v. Davis, 37 Tex. Civ. App. 348, 84 S. W. 
260, in which a writ of error was refused. 

We have concluded that the case was properly decided, and it is there- 
fore affirmed. 


ee 


NEW BRUNSWICK FIRE INS. CO. OF NEW BRUNSWICK, N. J., 
v. MORRIS PLAN BANK OF PORTSMOUTH. 
(Supreme Court of Appeals of Virginia. June 14, 1923.) 
118 Southeastern Reporter, 236. 


1. INSURANCE—CLAUSE HELD TO INVALIDATE POLICY NOT- 
WITHSTANDING INVALIDITY OF ANOTHER INSURANCE. 


A clause in an automobile insurance policy that it should be void if, at 
the time a loss occurred, there was other insurance against the risks as- 
sumed by the policy which would attach if the former insurance had not 
been effected, invalidates the policy, where it appeared that, after its issuance, 
insured took out another policy on the automobile notwithstanding the fact 
that the later policy was invalid because of the existence of the policy in 
Suit, since the clause was manifestly intended to cover that situation and to 
reduce the moral hazard which would be as great if insured mistakenly be- 
lieved the other policy was valid as if it were in fact valid. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 


2. INSURANCE— PUBLIC POLICY REQUIRES ENFORCEMENT 
OF PROHIBITION AGAINST OTHER INSURANCE. 


A sound public policy requires the enforcement of a clause in an insur- 
ance policy invalidating it if other insurance is taken out, which would be 
effective against the same loss except for the previous policy, since the 
overinsurance of property increases.the moral hazard and its inevitable tend- 
ency to increase the rate imposed for insurance upon those who do not over- 
insure. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 


3. INSURANCE — MORTGAGEE MAY PROTECT HIS INTERESTS 
AGAINST FORFEITURE OF POLICY FOR ACTS OF INSURED. 


A mortgagee of insured property may protect his interest therein so 
that no independent action of the mortgagor can injuriously affect it either 
by insuring in his own name or by having a clause inserted which stipulates 
that the interest of the mortgagee shall not be invalidated by the act or 
neglect of the mortgagor. , 

(For other cases. see Insurance, Dec. Dig. § 311[3].) 
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4. INSURANCE— CLAUSE REQUIRING PAYMENT OF LOSS TO 
MORTGAGEE GIVES HIM NO GREATER RIGHT THAN IN- 
SURED. 

A clause in an insurance policy, that the loss shall be paid to the mort- 
gagee, as his interest may appear, merely appoints him as the party to re- 
ceive the payment due under the contract with insured, and gives the mort- 
gagee no greater right than the insured could have, so that his rights there- 
under are lost by acts of the insured which invalidate the policy. 

(For other cases, see Insurance, Dec. Dig. §§ 311[3], 581.) 


Error to Circuit Court of City of Portsmouth. 

Action by the Morris Plan Bank of Portsmouth against the New 
3runswick Fire Insurance Company of New Brunswick, N. J. Judgment 
tor plaintiff, and defendant brings error. Reversed, and final judgment 
entered for defendant 


Williams, Loyall & Tunstall, of Norfolk, for plaintiff in error. 
Harry A. Brinkley, of Portsmouth, for defendant in error. 


PreNTIS, J. The plaintiff in error, hereafter called the company, in- 
sured an automobile for C. B. Toler. The policy (for $2000) contained 
this clause: “Loss, if any, payable to the Morris Plan Corporation, as 
their interest may appear.” The defendant in error, Morris Plan Bank of 
Portsmouth, Va., hereafter called the plaintiff, has succeeded to all the 
rights of the Morris Plan Corporation. The automobile was destroyed, 
and its value at the date of its destruction was appraised at $1,600. The 
case was submitted to the trial judge, without the intervention of a jury, 
and there was a judgment in favor of the plaintiff for $1,305.12, the actual 
amount shown tg be due to it by Toler. 

It appeared upon the trial that among the conditions in the policy was 
one that it should be null and void, “if at the time a loss occurs there be 
any other insurance covering against the risks assumed by this policy which 
would attach if this insurance had not been effected”; and another that the 
policy should be void, “if the assured or his agent shall make any attempt 
to defraud this company either before or after the loss.” It also appeared 
that, without the knowledge of the plaintiff or of the company, Toler had 
thereafter taken out an additional policy of insurance upon the automobile 
for $2,000, with a company known as the National Union, which would have 
been valid at the time of the loss but for the existence of the policy sued 
on. That policy also had a similar clause, making it void “if at the time 
a loss occurs there be any other insurance covering against the risks as- 
— by this policy which would attach if this insurance had not been ef- 
ected.” 

The company claimed exemption from liability upon two grounds: (a) 
that its policy had been avoided by reason of the other insurance in the 
National Union; and (b) because the assured, Toler, in making his proof 
of loss under the policy sued on, swore that there was no other insurance 
upon the automobile; and is here assigning as error the refusal of the court 
to enter judgment in its favor. 

{1] On the other hand, the plaintiff is here supporting the judgment and 
relying chiefly upon Sutherland v. Old Dominion Insurance Co., 31 Grat. 
(72 Va.) 176, where it was decided, under a clause of an insurance policy 
prohibiting other insurance, that the second policy, being itself void, is not 
a violation of the clause there involved. The language of that policy, how- 
ever, is different from that here under consideration. The language there is: 

“If the assured shall have or shall hereafter make any insurance on 
the property hereby insured, or any part thereof, without the consent of 
this company written thereon, this policy shall be void.” 

This difference clearly distinguishes that case from this. The question 
there decided has been the subject of much discussion and difference of 
opinion between the courts in this country, and it is doubtless true that 
the weight of authority accords with the conclusion of a majority of this 
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court in the Sutherland Case; there being two dissentients. It is unneces- 
sary here further to notice this conflict of opinion, because in order to 
avoid the consequences of the construction which was so frequently put 
upon this clause the insurance companies have abandoned it and substituted 
therefor language intended to make such additional insurance a cause for 
invalidating the policy, whether such additional insurance be valid or in- 
valid. Such clauses have also been construed differently by different courts. 
Some of the recent cases construing such a provision are collected in a 
note to 1 British Ruling Cases, at page 52. It is generally conceded, how- 
ever, that such a provision is sufficient to accomplish its manifest purpose. 

In Sugg v. Hartford Fire Ins. Co. (1887) 98 N. C. 143, 3 S. E. 732, we 
find this clear statement of the argument in support of the effectiveness of 
such a clause: 

“The very purpose was to exclude and guard against, not only subse- 
quent valid insurance, but all other, supposed or intended to be valid. Else 
why were the words, ‘or otherwise’ used? Are these significant and apt 
words to be treated as meaningless? Did the parties intend that they should 
serve no purpose? Surely these questions cannot be answered in the af- 
firmative. The terms employed are explicit, comprehensive and exclusive, 
and they imply a distinct, obvious purpose. The manifest purpose of the 
provision in question was to prevent possible motive—the creation of it— 
of the insured to obtain larger insurance of the property, and then burn it, 
with a view to get the money agreed to be paid by each, and all the insurers, 
in case of loss. If the insured believed the subsequent insuranc valid, as 
he might do, whether it were so or not, such belief would raise the motive 
intended to be guarded against as certainly as if it had been valid.” 

In Phoenix Ins. Co. v. Copeland (1890) 90 Ala. 386, 8 South. 48, we 
find this view well supported as effectuating the intention of the parties and 
furthering the object of such a condition, where it is said: 

“One manifest purpose is, by compelling the assured to bear a part of 
the risk, to remove temptation to destroy his own property, and to afford 
a stimulus to exercise care and diligence in its protection, which purpose is 
defeated, though the other insurance may be invalid, if the insured believes 
it to be valid, as he must do, otherwise he would not expend money in pro- 
curing it. Another purpose is, to relieve the company of the burden of 
proving the validity of such other insurance, by having to show the consent 
of the company, or a waiver of the forfeiture, or otherwise. Again, it is 
sufficient reason that the parties competent to fix the terms of their contract, 
have so contracted. Such condition is not violative of any rule of law, or 
public policy. A construction, that only valid and enforceable insurance 
comes within the scope of the condition, disregards the plain import of the 
contract, and the object which the parties intended to accomplish, and de- 
volves on the court the inconvenience and burden of trying collateral issues 
involving the validity of a contract other than the one sued on.” 

[2] The language of the clause here involved is unequivocal. To dis- 
regard it would be to ignore the contract which the parties have entered 
into and expressed by language which can bear but one construction. The 
second policy taken out by Toler here would certainly have been valid but 
for the existence of the policy sued on, and that being true the policy sued 
on is thereby invalidated, for it expressly‘so provides. A sound public policy 
requires the enforcement of such a condition. The overinsurance of prop- 
erty increases the moral hazard, and its inevitable tendency is to increase 
the rates imposed for insurance upon those who do not overinsure their 
property. This is an evil against which the companies have a right to protect 
themselves, and in which the insuring public has a very substantial interest. 
This case illustrates the evil: An automobile costing new $2,525, worth at 
the time of its destruction $1,600, is insured by its owner for $4,000. If 
both companies had remained in ignorance of this double insurance, there 
is no reason to doubt that the assured would have recovered twice the ap- 
praised value oi the automobile 
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[3, 4] There is no practical difficulty in protecting the insurable inter- 
ests of mortgagees so that no independent action of the mortgagors can in- 
juriously affect them. Instead of having the “loss payable” clause, which 
is the clause here involved, the mortgagee may either insure in his own 
name, or he may have the benefit of what has come to be known as the 
“union mortgage” clause, by which it is stipulated that in case the loss is 
directed to be payable to a mortgagee, the interest of the mortgagee in the 
proceeds to the policy shall not be invalidated by the act or neglect of the 
mortgagor or owner of the insured property; or there may be a provision 
that no act or default of any person other than the mortgagee or those 
claiming under him shall affect his right to recover in case of a loss. This 
clause has been frequently construed, and the authorities are unanimous in 
holding that it acts as a separate and independent insurance of the mortga- 
gee’s interest, to this extent, at least, that no act or omission on the part of 
the owner which occurs after the issuance of the policy shall affect the mort- 
gagee’s right to recover. It seems to be perfectly well settled that where 
there is merely a clause providing that the loss, if any, shall be payable to 
the mortgagee as his interest may appear, that the contract as to the mort- 
gagee is merely collateral to the principal undertaking to pay the mortgagor, 
that the mortgagee is merely an appointee of the fund, that his rights are 
no greater than those of the assured, and therefore a breach by the latter will 
avoid the policy as to themortgagee. 

In Warbasse v. Sussex County Mut. Ins. Co., 42 N. J. Law, 203, it is 
said that the rule of law is well settled that a direction in a policy of insur- 
ance that the money, if it became due, was to be paid to a mortgagee of 
the insured’s premises, did not alter the agreement of insurance in any re- 
spect, except in the one particular of appointing a certain person to receive 
such payment. It is still the mortgagor as the owner of the property who 
is insured and the continued validity of the policy is dependent ‘upon the 
performance by him of the conditions imposed by the policy; and it was 
there held that the procuring by the assured mortgagor of additional insur- 
ance contrary to the terms of the policy avoided it as to the mortgagee, to 
whom it was made payable; and this view is supported by many cases, a 
number of which are cited in the note to Brecht v. Law Union & Crown 
Insurance Co., 160 Fed. 399, 87 C. C. A. 351, 18 L. R. A. (N. S.) 199. 

The right of the plaintiff here is entirely derived from the assured Toler 
and it is clear to us that the contract has been avoided by his action be- 
cause of the additional insurance which he took out in the National Union. 

For the reasons indicated we are of opinion that the trial court erred in 
giving judgment for the plaintiff and this court will therefore reverse the 
judgment of the trial court and enter final judgment here in favor of the 
defendant company. 

Reversed. 

a 


McKENNA v. INTERNATIONAL INDEMNITY CO. (No. 17611.) 


215 Pacific Reporter, 66. 
(Supreme Court of Washington. May 14, 1923.) 

1. INSURANCE — EVIDENCE OF AMOUNT FOR WHICH AS- 
SURED’S PROPERTY SOLD ON EXECUTION IN ACTION 
FOR AUTOMOBILE COLLISION ADMISSIBLE IN ACTION 
BY ASSURED AGAINST INSURANCE COMPANY. 

Under an indemnity policy covering plaintiff for accidental automo- 
bile collisions, and providing that the insured shall not be reimbursed ex- 
cept for loss actually sustained and paid in money by him, held, in an ac- 
tion by the assured to recover from the insurer the amount of a judgment 
recovered against him for collision, there was no error in the admission of 
testimony that real property owned by the assured was sold on execution 
in aid of the judgment for the sum of $700; the legal effect of that sale, 
under Rem. Comp. Stat. § 590, being a cash payment by the assured under 
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a reasonable construction of the insurance policy, and the amount of such 
sale being a loss actually sustained by the assured. 
(For other cases, see Insurance, Dec. Dig. § 514.) 


2. INSURANCE—EVIDENCE IN ACTION ON INDEMNITY POL- 
ICY HELD TO SUFFICIENTLY PROVE REASONABLE 
VALUE OF ATTORNEY'S FEE. 

In an action against insurer on an automobile collision indemnity pol- 
icy, evidence held to sufficfently prove the reasonable value of attorney's 
fees paid by plaintiff in defending the original action against him to war- 
rant its recovery against defendant insurer. ~~ 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

3. INSURANCE—FAILURE TO GIVE PROMPT WRITTEN NO- 
TICE OF ACCIDENT TO INDEMNITOR NOT CAUSE FOR 
FORFEITURE. 

Under the provision of an automobile accident indemnity policy, re- 
quiring the insured to give to the company immediate written notice of 
the occurrence of any accident, the failure t¢ give such written notice un- 
til about two months after the accident held not to result in a loss or for- 
feiture of the assured’s right to recover under the policy, where, at the 
time of the accident, the injured person orally assured plaintiff that the 
fault of the accident was his and that he was not hurt, and plaintiff had 
no other information as to the accident until after the service of summons 
and complaint to recover damages for the accident were served on him, 
since the plaintiff could not be required to give written notice of an ac- 
cident before he had any idea that swch accident would result in liability 

(For other cases, sce Insurance, Dec. Dig. § 539[6].) 

Department 1. 

j a from Superior Court, Spokane County; William A, Huneke, 

udge. 

Action by W. J. McKenna against the International Indemnity Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 

Danson, Williams & Danson, of Spokane (R. E. Lowe, of Spokane, 
of counsel), for appellant. 

Allen, Winston & Allen, of Spokane, for respondent. 

MitcuHeLL, J. This action was brought by W. J. McKenna to recover 
on an indemnity policy of insurance issued by the International Indemnity 
Company, covering the use of an autcmobile owned by the plaintiff. 
While the policy was in force, an accident occurred whereby one Camp- 
bell was injured while the plaintiff was usine the automobile. Campbell 
sued McKenna and wife on account of the accident. The defense in that 
suit was tendered to the indemnity company and declined by it. There 
was judgment in that case in favor of Campbell in the sum of $1,250, to- 
gether with costs amounting to $88.70, and this suit was brought to re- 
cover over the amount paid on the Campbell judgment together with the 
expenses incurred in defending the suit, together with interest. There 
was a verdict and judgment for the plaintiff, from which the defendant 
has appealed. 

[1] We dispose of the assignments of error by grouping them out of 
their numerical order, after the fashion adopted by appellant. Assign- 
ments 1, 2, 3, 6, 8, 9, 11, 12, 20, and 21 relate to the introduction of evi- 
dence of the verdict, judgment, execution sale, and confirmation of sale 
in the Campbell case, refusal to strike the testimony, aa instruction given 
thereon, the refusal of the court to give one thereon, requested by the ap- 
pellant, and the attorney’s fee respondent incurred in defending against 
the Campbell suit. After Campbell obtained his judgment, he caused an 
execution to issue against McKenna and wife, upon which real property 
of the debtors was sold to Campbell in the sum of $700. The argument 
is that the sale was foreign to the present case because of the provision 
in the insurance policy to the effect that the company shall not be called 
upon to reimburse the assured for anything paid on a judgment against 
him except that the loss has been actually sustained and “paid in money” 
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by him. Certainly the respondent sustained an actual loss of $700. when 
his property was sold on the execution sale; and because the statute, sec- 
tion 590, Rem. Comp. Stat., provides that the sheriff shall strike off the 
land to the highest bidder, who shall forthwith pay the money to the of- 
ficer, who shall return the money with his execution to the clerk from 
which the execution issued, it must be held that the legal effect of the sale 
where the judgment creditor becomes the purchaser is a cash sale and 
must be treated in this case as a cash payment by the assured, under a 
reasonable construction of the terms of the insurance policy. Proof of 
the sheriff's sale introduced no more of a collateral inquiry as to whether 
or not the respondent sustained an actual loss and the amount of it than 
would an allegation and proof by respondent that he had paid that amount 
in actual money to Campbell, and that is the sense and purpose of that 
clause in the policy. These assignments relate also to certain expenses 
incurred and partly paid out, including an attorney’s fee, by the respond- 
ent in the Campbell suit. It is argued there can be no recovery on the 
policy for these items of expense, unless they have been actually paid by 
the respondent, and the cases of Ford v. A‘tna Life Ins. Co., 70 Wash. 
29, 126 Pac. 69, and Luger v. Windell, 116 Wash. 375, 199 Pac. 760, are 
cited. 

{[2] The Ford Case was an action on a casualty policy that contained 
a clause to the effect that no action should lie against the company to re- 
cover for any loss or expense, unless brought by the assured for loss or 
expense actually sustained and paid in money by him after the actual trial 
of the issue. In the present case the policy is silent as to the necessity 
for the payment of expense money as a condition to recovery on the pol- 
icy, and there should be no doubt of the right to recover it, upon the re- 
fusal by the company to accept the defense of the suit tendered to it 
promptly by the respondent under the agreement in the policy that the 
company would defend such action. The Luger v. Windell Case does not 
discuss this particular question, but is devoted to a determination of the 
question whether or not the policy in that case was one of liability or in- 
demnity and relies largely on the Ford Case for the conclusion reached. 
In the present case concerning the item of attorney’s fee it is specifically 
urged by the appellant that “the test is the reasonable value of services 
performed and not the amount paid or agreed to be paid.” The record 
shows, however, that Mr. Jones, who represented the respondent in the 
Campbell suit testified to the attorney's fee now in controversy, and that 
later the respondent testified similarly as to the amount of it and the por- 
tion thereof already paid. Thereupon, in answer to a question by the 
court concerning the state of the proof as to the reasonableness of the 
fee, counsel for respondent answered: “Mr. Jones testified to that. If 
there is any question about it I will have to recall him,’ whereupon coun- 
sel for appellant stated, “I think he has.” The amount allowed for that 
purpose in the judgment is within that proof. * 

Assignments 4 and 5 refer to the court’s permitting respondent to 
testify as to the conversation by telephone had by him with a clerk in the 
office of Arthur D. Jones & Co., as agents of the appellant the dav after 
the accident. Assignment No. 10 is presented because of the cou:t’s re- 
fusal to withdraw that evidence from the jury. The objection in part is 
that the conversation was with a clerk instead of the manager of the com- 
pany. However, the respondent testified in that same connection that 
afterwards, in his presence, the clerk stated to him, in the presence of 
the manager of Arthur D. Jones & Co., that she was the one who re- 
ceived the telephone message and that she delivered it to the manager. 
The manager made no denial of that statement by his clerk. In this com 
nection it is argud also that the testimony was insufficient to show that 
Arthur D. Jones & Co. were agents of the appellant, but without reciting 
the evidence we are entirely satisfied that it, together with the pleadings, 
are entirely sufficient to show it to be a fact that they were the local 
agents of the company. Assignments 14 and 15 relate to the refusal of 
the court to give a requested instruction that oral notice of an accident 
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was not sufficient, and that there was no evidence that appellant had 
waived the giving of written notice. The refusal to give such instruc- 
tions was without prejudice, as will appear from our conclusion upon other 
assignments to be discussed later herein. What has just been said of as- 
signments 14 and 15 is applicable to assignment 13 which relates to the re- 
fusal of a requested instruction as to the validity of the provision of the 
policy for immediate written notice of an accident. 

Assignments 7, 16 and 17 relate to the refusal of the court to sustaih 
appellant’s challenge to the sufficiency of respondent’s evidence, and to 
give requested instructions that there was no evidence of sufficient excuse 
for failure to give immediate written notice of the accident, and that the 
notice which was given was not within the time required by the policy. 
Assignments 18 and 19 question instructions given concerning the sufti- 
ciency, as to time, of written notice given by,the respondent after he be- 
came aware that Campbell claimed damages and of the delivery to the lo- 
local agents of the company of a copy of the summons and complaints 
against him in the Campbell suit. These five assignments may be con- 
sidered together and require first a reference to certain portions of the 
policy, and then a somewhat detailed account of the accident and of the 
subsequent occurrences relating thereto. 

The policy was countersigned and delivered at Spokane, the scene 
of all the transactions involved. Paragraph,numbered 2 of the policy 
reads as follows: 

“Every notice or communication to the company shall be in writing 
and given at the office of the company at which this policy is issued, or tc 
the company’s duly authorized agent at the place where this policy is 
countersigned.” 

Paragraph 4 of the policy provides: 

“Upon the occurrence of any accident covered by this policy, the in- 
sured shall give immediate written notice thereof to the company. * * *” 

The accident occurred on a rainy evening, about dark, on a well- 
lighted street intersection, on Septembr 17th. Respondent with his wife 
and son were in the automobile on their way to a show near by. On ap- 
proaching the crossing the automobile was practically stopped a moment 
to accommodate pedestrians and then, upon moving slowly, about two 
miles an hour, Campbell, protected by a raised umbrella, stepped off the 
sidewalk in front of the car. Respondent shouted to him. The son who 
was driving “killed” the car. Campbell threw up his umbrella and fell, 
and then, as respondent testified : 

“I jumped out and went over to him, and he was up when I got to 
him, and I asked him if he hurt himself, and he said, ‘No,’ and I said 
‘Didn't you see the car?’ and he said ‘No; I didn't. * * * He told 
me that he wasn't hurt, and after we talked a while he said, ‘It was my 
own fault. It will teach me a lesson the next time I am crossing a street 
to look where I am going.’” 

In cross-examination the respondent said that when he shouted, Camp- 
bell threw up his umbrella, stepped backwards and fell down, and in the 
conversation that followed Campbell said he was not hurt but that “he 
knocked some skin off his leg.” This account of the accident is strongly 
corroborated and in no way disputed. After the show was over the son 
told his father of a rumor just heard that a man had been run over by 
an automobile, at the place in question, and that the driver had fled with- 
out giving assistance or making inquiry. Thereupon the respondent called 
up the police headquarters and was informed by a captain of the depart- 
ment that Campbell, an old friend of his, was the person involved, that he 
had been to headquarters and to the emergency hospital, and that he was 
not hurt. 

The next morning the respondent met the person who had acted as 
local agent in the sale of the policy of insurance, and told him he came 
near having a damage suit last night, that a man stepped in front of his 
car and fell down, and if the car had been going faster than two miles ar 
hour he might have been hurt, but as it was he was not hurt, and that the 
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man claimed 1% was his own fault. The person addressed stated that he 
was no longer agent for the company, that Arthur D. Jones & Co. were 
the local agents, and then it was that respondent had the telephone con- 
versation with the agents already referred to, telling them in substance 
the same as he had stated to the former agent, and at the request of the 
office he gave them his telephone address, being advised that he would be 
called up if they wanted to speak with him further. Thereafter the re- 
pondent learned nothing whatever of the matter until November 10th, 
at which the summons and the complaint in the Campbell suit were served 
on him. On the next day he delivered summons and complaint to the local 
agents at their office and at the same time made out a formal written re- 
port of the accident at the request and under the directions of the local 
azent. There is no question as to the sufficiency of that report, so far as 
its contents are concerned. The summons and complaint were delivered 
by the agents to the attorneys for the company who, in consultations with 
the respondent and his attorneys, agreed to defend in the Campbell suit 
upon conditions not disclosed by the record before us. The conditions 
being declined, the company refused the defense. 

[3] Such a lengthy description of the accident and the subsequent re- 
lations of the parties appears to be unwarranted, other than to develop 
the outstanding controlling feature that the injury was a trivial one. It 
was so stated to be by the one injured, and treated as such by all the 
parties interested. The record is silent as to when and how the injury 
developed into sufficient pretensions to justify the Campbell suit, but cer- 
tainly not within the knowledge of the respondent and his wife, until the 
summons and complaint were served on them, some two months after the 
accident. Under the circumstances we think the insured should not be 
penalized by the loss or forfeiture of his insurance. The modern cases 
appear to so hold. 

In the case of National Paper Box Co. v. AZtna Life Ins. Co., 170 
Mo. App. 361, 156 S. W. 740, which was a suit on a liability policy that 
provided that, upon the occurrence of an accident, the assured shall give 
immediate written notice thereof, with the fullest information obtainable 
to the home office or its duly authorized agent, the court said: 

“An injury might be of such character as to afford, at first, no rea- 
sonable ground for thinking that it might support a claim for damages 
against the employer. In such case we think the assured would not be re- 
quired under the reasonable rule of constructicn we are discussing to give 
the assurer notice until such time as the farts of the injury and its pro- 
gress began to suggest to a person of reasonable care and prudence that a 
possible liability of the assured to answer in damages lurked in them 
ek * x 

“Frequently an injury apparently too trivial to cause any damage or 
inconvenience develops into a most serious phase. The duty of the assured 
in such instances with respect to giving notice is performed if he gives 
notice within a reasonable time after the injury fitst takes on a serigus 
aspect, an aspect suggestive of a possible claim for damages.” 

The case of Chapin v. Ocean Accident & Guarantee Corp., 96 Neb. 
213, 147 N. W. 465, 52 L. R. A. (N. S.) 227, was an action to recover 
upon an automobile indemnity insurance policy which contained the famil- 
iar clause requiring immediate written notice to the head office or to one 
of its duly authorized agents, of all accidents. The automobile collided 
with a person on a bicycle. The insured at once interviewed him and was 
told that he was not hurt. Some months afterwards thé insured was noti- 
fied that the person was suffering from a species of paralysis that was 
traceable to and caused by the fall at the time of the collision. Then the 
insured made a written report of the accident, giving full information. 
The company refused to“defend the suit brought by the injured party, foi 
the reason that notice had not been given of the collision at the time it 
happened. The same defense was interposed when the company was later 
sued by the insured who had paid the party injured. In discussing the de- 
fense, the court said that the provision in the policy requiring immediate 
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written notice to be given is not unreasonable, and called attention to the 
fact that many courts, citing cases, construe such provision strictly in 
favor of the insurer. But, said the court, the principle of strict construc- 
tion of the clause does not cover or determine the question presented in 
the case. After stating generally that an insurance contract, like any 
other, must be reasonably construed, it was in effect held that the accident 
at the time it occurred did not appear to be such an accident as was 
within the clause requiring immediate written notice to be given of it. 
The court said: 

“To illustrate, suppose that, in carelessly closing the door of the auto- 
mobile, the man in charge should inflict a slight or trivial bruise upon a 
passenger or bystander, of which no present external indication appeared, 
and as to which the individual disclaimed any injury; or, suppose that the 
finger of such a one was pricked or his skin abrased in some manner, re- 
sulting from the use of the automobile, would the policy make it impera- 
tive that immediate notice of such occurrences should be given, upon the 
penalty of a loss or forfeiture of the insurance in case an injury later 
developed? We cannot take this view. If no apparent injury occurred 
from the mishap, and there was no reasonable ground for believing at the 
time that bodily injury would result from the accident, there was no duty 
upon the assured to notify the insurer.” 

The court cites with approval, and quotes from the case of National 
Paper Box Co. v. Etna Life Ins. Co., supra. 

The Chapin Case was later followed in the Nebraska case of Mid- 
land Glass & Paint Co. v. Ocean Accident & Guarantee Corp., 102 Neb. 
349, 167 N. W. 211, L. R. A. 1918D, 442, which related to an accident of 
which the court said: 

“In the case at bar it clearly appears that no one had any idea. that a 
claim for damages would ever result therefrom. Indeed, Earl himself at 
all times stated that he was not hurt, and the abrasion on his finger was 
so slight that it never interfered with his work.” 

About the date of the last-cited Nebraska case (1918), the Court of 
Appeals of New York decided the case of Melcher v. Ocean Accident & 
Guarantee Crop., 226 N. Y. 51 123 N. E. 81. It was an action on a policy 
containing the “immediate notice” clause. The court held: 

“It is not every trivial mishap or occurrence that the assured under 
such a policy of liability insurance must regard as an accident of which 
notice should be given immediately to the insurance company, even though 
it may prove afterwards to result in serious injury.” 

The court cited and quoted with approval from the Chapin Case, 
supra. The reason of these cases is applicable to the present case, and 
was followed in the trial of it. 

Without some thoughtful observance, it might appear that our con- 
clusion is somewhat at variance with the case of Deer Trail, etc. Min. 
Co. v. Maryland Cas. Co., 6 Wash. 46, 78 Pac. 135, 67 L. R. A. 275. How- 
ever, an examination of that case shows that it turned upon the question 
of the waiver of immediate notice as contended for by the assured. It in 
no way considered or discussed the question of the sufficiency of the in- 
jury, as it reasonably appeared to all the parties at the time it happened, 
to raise it to the dignity and character of accidents required to be im- 
mediately reported under the terms of the policy. 

Our conclusion is ‘that respondent’s loss entitled him to recover, and 
that the case was fairly tried. 

Affirmed. 

Main, C. J., and Holcomb, Bridges, and Mackintosh, JJ., concur. 


’ 
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SKOUG v. HARTFORD ACCIDENT & INDEMNITY CO. (No. 17706.) 
(Supreme Court of Washington. April 5, 1923.) 
214 Pacific Reporter, 155, 

INSURANCE —INSURER HELD NOT LIABLE FOR THEFT OF 
AUTOMOBILE BY CONDITIONAL VENDEE, AFTER CONDI- 
TIONAL VENDOR’S ASSIGNEE HAD RETAKEN AUTOMO- 
BILE. 

Where a policy insured conditional vendor of an automobile against 
loss by conditional vendee’s disposal or concealment of the automobile, 
plaintiff purchased conditional vendor’s interest, took an assignment of the 
policy, and conditional vendee being in default, plaintiff took possession of 
the automobile, began to use, repair, and exercise exclusive control over it, 
and agreed to redeliver the automobile to conditional vendee on payment of 
the sum due under the contract, plus an additional sum due to plaintiff, 
held, that insurer was not liable for a theft of the automobile by conditional 
vendee, as the conditional sale contract had terminated. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Department 1. 

Appeal from Superior Court, Spokane County; Wm. Huneke, Judge 

Action by E. M. Skoug against the Hartford Accident & Indemnity 
Company. Judgment for plaintiff, and defendant appeals. Reversed, and 
action dismissed. 

Randall & Danskin, of Spokane, for appellant. 

Powell & Herman, of Spokane, for respondent. 

MACKINTosH, J. The respondent loaned to one Schmidt $200, to be 
used in purchasing an automobile by Schmidt under a conditional sale con- 
tract, on which there remained due more than $600. Schmidt’s purchase 
was from the Spokane Auto Market, and a policy of insurance was taken 
out by that concern to protect against fire and theft, and attached to that 
policy was what is called a conditional sale contract clause, upon which this 
action is based. 

We are not interested in the fire and theft policy and only mention it as 
showing the manner in which the policy issued by the appellant came into 
existence. 

Therefter the conditional sale contract and the insurance passed to R. 
J. Martin & Co., and the respondent, on May 31, 1921, learning that Schmidt 
was behind in his payments on the contract, for the purpose of protecting 
the $200 which he had loaned and for which he had no security, purchased 
from R. J. Martin & Co. the conditional sale contract, paying the full 
amount then remaining due, and received the proper assignments of the 
insurance policy. « 

The conditional sale contract clause, so far as it is material here, is as 
follows: 

“It is agreed and understood that the automobile described in the policy 
to which this certificate is attached has been sold by said Spokane Auto 
Market, vendor, to Albert Schmidt, vendee, under conditional sale contract, 
or subject to a chattel mortgage under which the unpaid balance is $612, a 
copy of which shall be furnished to this company by the said vendor on de- 
mand. In consideration of * * * this company, subject to all terms 
and conditions of said policy (in so far as same do not conflict with the 
specific undertaking and conditions of this certificate) also insures the said 
vendor against all direct loss or damage which he may sustain caused by 
the disposal or concealment of said automobile by the said. vendee, with in- 
tent to defraud the said vendor, not exceeding the amount named in said 
policy nor the actual cash value of the said automobile at the time of suck 
disposal or concealment, nor exceeding two-thirds of the contract purchase 
price thereof, and in no event to exceed the amount of the unpaid portion of 
the parchase price of said automobile, exclusive of any interest thereon 
after default.” y 
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In June, 1921, Schmidt, being in default on his contract, the respondent 
took possession of the car, without legal process and without Schmid’t per- 
mission. After Schmidt discovered that the respondent had taken the car 
into his possession, in a conversation between the two men, the respondent 
agreed that Schmidt might have until the lst day of July to raise the neces- 
sary money to pay the $200 and the balance due upon the conditional sale 
contract. The respondent placed the car in his own garage and used it 
although he allowed Schmidt to use it on certain occasions up to the 20th 
of June. The respondent had repairs made on the car, for which he paid 
kept the key to the car, and so arranged its mechanism that no one_could 
take it without his permission. He secured new license plates which he 
placed on the car, Schmidt having removed his plates, and made application 
to the public service commission for permission to use the car as a stage. 
Things ran along in this condition until the morning of the 3d of July, 
when Schmidt went to the garage of the respondent and stole the car, since 
which time neither he nor the car has been seen. Action was then brought 
upon the policy, and upon these facts the case went to the jury, which re- 
turned a verdict for the balance due upon the conditional sale contract, and 
from a judgment based thereon this appeal has been taken. 

It is apellant’s contention that its motion for nonsuit should have been 
granted, for the reason that the conditional sale contract clause (which we 
will hereafter call the policy) became of no effect when the respondent 
repossessed himself of the automobile from Schmidt, it being argued that 
the act of repossession terminated the relationship of vendor and vendee 
under the conditional sale contract. 

This court has held that, where the vendor in a conditional sale con- 
tract chooses between the rights which he has to retake the property or to 
receive the unpaid balance of the purchase price, his election is final. Stew- 
art & Holmes Drrg Co. v. Reed, 74 Wash. 401, 133 Pac. 577; Jordan v. 
Peek, 103 Wash. 94, 173 Pac. 726. The election to take the car was evi- 
denced by the respondent’s seizure of it, possession of it in his own garage, 
the exercise of exclusive control over it, his repair of it the substitution of 
his own for Schmidt's license plates, his application for the use of the car 
as a stage, and his attempted sale thereof. That the conditional sale con- 
tract was terminated is further evidenced by the fact that respondent and 
Schmidt entered into an entirely new arrangement whereby Schmidt was 
to pay in addition the sum of $200, which he was owing to the respondent, 
and a new time for performance was set, to wit, the Ist of July. The sub- 
sequent theft of the car by Schmidt took place after the expiration of this 
new contract, and, even if the new contract could be said, in any way, to 
be merely a modification of the original contract so that the relationship of 
conditional vendor and conditional vendee thereon existed as provided for 
in the original contract, still that relationship had ceased at the time of the 
theft by Schmidt. The policy only insures the equity of the conditional 
vendor so long as the contract is in existence. It was, in other words, not 
a theft policy. This being true, the trial court was in error in submitting 
these facts to the jury. 

The judgment is reversed, and the action is dismissed, 

Main, C. J., and Bridges, Holcomb, and Mitchell, JJ., concur. 

———“- > 
DEVENNY v. AUTOMOBILE OWNERS’ INTERINSURANCE ASS’'N 
OF WASHINGTON er at. (No. 17725.) 


(Supreme Court of Washington. April 30, 1923.) 
214 Pacific Reporter, 833. 

1. INSURANCE—MISREPRESENTATIONS IN APPLICATION TO 
AVOID POLICY MUST BE MADE WITH INTENT TO DE- 
CEIVE. 

Representation in application for insurance on automobile, to the effect 
that the automobile was of the year 1917 when it was in fact of the year 
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1915, would not avoid the policy unless there was an intent to deceive, un- 
der Rem. Comp. Stat. § 7078. 

(For other cases, see Insurance, Dec. Dig. § 280.) 

3. INSURANCE—KNOWLEDGE OF AGENT KNOWLEDGE OF IN- 

SURER. 

Information obtained by fire insurance agent was binding on the com- 
pany, and it could not claim that statement in application that automobile 
was worth $2,000 was made with intent to deceive, where the agent was in- 
formed by the insured that he traded land for the automobile. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

Department 2. 

Appeal from Superior Court, King County; A. W. Frater, Judge. 

Action by J. S. Devenny against the Automobile Owners’ Interinsur- 
ance Association of Washington and others. Jaman for plaintiff, and 
the named defendant appeals. ‘ Affirmed. 


Reynolds, Ballinger & Hutson, of Seattle, for aaneiloed: 
Crawford E.. W hite, John P. Gallagher, and Charles C. Curtis, all of 
Seattle, for respondent. 


FuLuertTon, J. This is an action té collect upon an automobile fire 
insurance policy.. The case was tried to the court below sitting without a 
jury, and from a judgment for the plaintiff in the sum of $650, the insur- 
ance association has appealed. 

The facts of the case are as follows: On January 29, 1921, the appel- 
lant issued to the respondent a policy of insurance indemnifying the re- 
spondent against loss of or damage to a certain second-hand Reo truck by 
fire, in an amount not to exceed $1,500. The premium of $27 was paid by 
the respondent. On April 19, 1921, the truck, while being. driven on the 
road near Shelton, was burned and became a total loss. Proof of loss was 
made, but the appellant refused payment upon the grounds that the re- 
spondent had secured the insuranec by false and fraudulent warranties in 
his application for insurance, and upon the further ground that the truck 
was deliberately burned by the respondent or by his procurement, Certain 
members of the appellant association were made parties. defendant, but the 
case as against them was nonsuited in the court below and they are not 
parties to the appeal. 

The application for insurance upon which the-policy was issued con- 
tained the following statements: 

“The following statements of fact are known to, and warranted by, 
the suscribers to be true and this policy is based by the association relying 
upon the truth thereof: * * * 

“2. The following is the description of the automobile, and facts rele- 
tive to purchase: 

“Model: 1917. Trade name: Reo. Type of body (if truck, state ton- 
nage): 2-ton. Model: J. Factory and Engine No.: J5139. List Price: 
$1,800. $200 body. 

“3. The facts with respect to the purchase of the automobile described 
are as follows: 

“Purchased by the assured: Month: Dec. Year: 1920. New or 
second-hand: Second-hand. Actual cost to assured, including the equip- 
ment: $2,000.00.” 

[1] The appellant alleged in its answer that the actual gear model of 
the car was 1915 instead of 1917, and that the actual cost of the car to the 
assured was not to exceed $600 instead of $2,000, and that these false war- 
ranties voided the contract. Such representations in an application for in- 
surance to avoid the policy must not only be false, but must have been 
made with intent to deceive under the express provisions of section 7078, 
Rem. Comp. Stat., which, so far as material, reads: 

“No oral or written misrepresentation or warranty made in the nego- 
tiation of a contract or policy of insurance, by the assured or in his behalf, 
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shall be deemed material or defeat or avoid the policy or prevent it at- 
taching, unless such misrepresentation or warranty is made with the intent 
to deceive.” 

This section was originally enacted as section 34, c. 49, Laws of 1911, 
and hence was not in the laws of the state at the time the contract of in- 
surance considered by this court in Miller vy. Commercial Union Assurance 
Co., 69 Wash. 529,, 125 Pac. 782, was entered into. 

Considering the effect of this statute in Brigham~v. Mutual Life Ins. 
Co., 95 Wash. 196, 163 Pac. 380, we said: 

“It is not enough under this statute to find that the representations 
were false. It must further be found that they were made with intent to 
deceive.” 

In Day v. St. Paul Fire & Marine Ins. Co., 111 Wash. 49, 189 Pac. 95, 
the court had before it a situation almost identical to the one in this case 
That action involved a fire insurance policy issued upon an automobile, and 
the misrepresentations in the application relied upon to void the policy were 
that the owner had declared the car to be a 1911 model, whereas it was a 
1910 model; and had stated it was new and cost $3,440, whereas it was a 
second-hand car and cost $2,000. In that case the court held that inasmuch 
as the representations were false and were known to be false when made, in 
the absence of proof to the contrary, intent to deceive would be presumed. 
In that case we said: ; 

“It is true that motive and intent are mental states, and that evidence 
of the mental state of an applicant is sometimes hard to prove where there 
are no fcts or circumstances to estalish it other than the applicant’s own 
declaration. However, honesty and fair dealing would seem to require that, 
in order to overcome the presumption, there must be some testimony more 
concrete than was here given when an applicant admits, as he does here, 
that the representations were made with the knowledge that they were un- 
true. It may be that representations made at a time when the applicant may 
have forgottn the facts, or made through carelessness or mistake, or where 
the representative of the insurance company had prior knowledge of the facts 
which were contrary to the representations made by the applicant, make 
submissible to the jury the question of whether the applicant acted with 
intent to deceive or not. In this case the respondent admits that the state- 
ments were material enough to avoid the policy if there was an intent to 
deceive,’ and they having been made with knowledge of their falsity, a pre- 
sumption arises of the intent to deceive, which presumption is not overcome 
by the unsupported declaration of the applicant that no such intent existed 
in his mind at the time.” 

[2] As to the year model of the car in question in this case, the re- 
spondent testified that he thought it was a 1917 model and that he used 1917 
model parts in repairing it. There is undisputed evidence that Reo trucks 

of the years 1915, 1916, and 1917 were the same. It is also in evidence that 
the respondent gave the factory and engine number correctly, and that from 
such number the year of the car was readily ascertainable from a book 
published for the particular use of those writing automobile insurance. 
The question whether this erroneous statement was made with intent to de- 
ceive was a question of fact, and the court below having found that it was 
not so made, we are not prepared to say that this finding was contrary to the 
evidence 

The rule Applicable here is found in Huddy on Automobiles (6th Ed.) 
p. 1032, where it is said: 


“But, on the other hand, it has been held that, where the application 
correctly gives the make, horse power, and manufacturer’s number of the 
machine, but innocently misstated the year of manufacture, and it appeared 
that the insurer’s agents had information at hand to determine the age of 
the car from the number, it was charged with notice of the age and was 
estopped to assert the misstatement as a defense.” 
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In support of the text is cited British, etc, Ins. Co. of Liverpool v. 
Cummings, 113 Md. 350, 76 Atl. 571, wherein it was said: 

“As was said by Chief Justice McSherry in Monahan v. Mutual In- 
surance Co., 103 Md. 157 [63 Atl. 212, 5 L. R. A. 759]: ‘All the cases 
which hold the contract of insurance to be vitiated by the mere representa- 
tion of a mere fact when no warranty is involved, have relation to facts 
which were, or which ought to have been peculiarly within the knowledge 
of the applicant and which were not within the knowledge of the insured. 
|f the company ought to have known of the facts, or with proper attention 
to its own business, could have been apprised of them, it has no right to 
set up its ignorance as an excuse. It must be treated as knowing what it 
ought to have known.’ The year in which the car was built was not within 
the peculiar knowledge of the appellee, nor had he, after furnishing Smith 
with the said number, any means or opportunities of ascertaining this fact 
that were not equally accessible to Smith, the agent of the company, whose 
duty it was to pass upon the application.” 

[3] Much that we have said above applies with equal force to the claim 
that the respondent falsely stated that he had paid $2,000 for the truck. The 
agent of the appellant who solicited the respondent testified that he filled 
out the application upon information given him by the respondent, and that 
the respondent stated he had traded some land and had paid some cash for 
the truck. This knkowledge of the agent is knowledge of the company. 
Likewise, there is nothing, even considering the evidence which the court 
below rejected, offered by the appellant to show the land to be worth but 
$400, that would justify this court in holding that this statement was made 
with intent to deceive. 

The appellant assigns error in the making of the finding of fact read- 
ing: 

“That on or about the 19th day of April, 1921, the aforesaid automo- 
bile caught fire and was a total loss through no fault on the part of tle. 
plaintiff herein, and that at the time of the fire and the loss of the afore- 
said truck the reasonable market value and cash value of said truck was 
the sum of $650, and said truck as aforesaid was on the 19th day of April, 
1921, totally burned and was a total loss.” 

This finding was supported by the evidence, but the appellant insists that 
had it been permitted to show the true consideration for the truck, a mo- 
tive for the destruction would have been shown and this finding might have 
been different. However, we do not think that such evidence would have 
made any difference in view of the uncontradicted testimony of two wit- 
nesses that the fire was accidental. 

Error is assigned in the finding that an agent of the company had duly 
inspected and examined the truck before the insurance was written. This 
finding is sustained by the testimony of the appellant’s agent who solicited 
the business and who stated that he looked the truck over, lifted the hood 
and looked at the motor, and estimated its value at from $2,000 to $2,500. 

The appellant further contends that the court erred in making the sev- 
enth finding of fact, reading: 

“That plaintiff in securing the aforesaid insurance on the aforesaid 
truck did not make any false or fraudulent representations or warranties to 
the defendant asscciation; that defendant association has wholly failed to 
substantiate and prove any of its affirmative defenses in the above-enti- 
tled cause.” 

The contention as to this finding is fully answered by what we have 
said above. The erroneous information given in the application was not 
such false and fraudulent misrepresentations as to avoid the contract, and 
that is all that the finding means. 

In giving judgment for $650, the court used a valuation placed on the 
truck by some of appellant's own witnesses. In view of other evidence 
from disinterested witnesses that the truck was worth from $2,000 to $2,- 
500, the anpellant cannot well complain of the amount. 
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The judgment of the court below is affirmed, 
Main, C. J., and Parker, Tolman, and Pemberton, JJ., concur. 
a ED 


HI-GRADE OIL & GAS CO. v. UNITED STATES FIDELITY & 
GUARANTY CO. (No. 4711.) 
(Supreme Court of Appeals of West Virginia. March 27, 1923.) 
117 Southeastern Reporter, 157. 
(Syllabus by the Court.) 

INSURANCE — PARTIES MAY WAIVE NOTICE BY INSURER 
TO CANCEL POLICY, AND CANCEL BY MUTUAL AGREE- 
MENT; CONTRACT TERMINATED, WHERE INSURED SUR- 
RENDERS POLICY AND ACCEPTS: GOOD-FAITH PAY- 
MENT BY INSURER OF UNEARNED PREMIUM; INSURED 
SURRENDERING: POLICY AND ACCEPTING UNEARNED 
PREMIUM, CANNOT THEREAFTER RECOVER THEREUN- 
DER'ON THEORY THAT HE DID NOT KNOW HE WAS EN- 
TITLED TO FIVE-DAY NOTICE ‘OF CANCELLATION 
Where an insurance policy, which insures against loss to a truck by 

accidental collision, contains a cancellation clause by which the insurer 
may ‘cancel'the policy upon written notice within ‘not less than five days 
after notice the parties may waive the written notice and cancel the policy 
by mutual consent and agreement; and where the assured, upon verbal 
request of the insurance company, surrenders the policy and accepts pay- 
ment of the unearned premium as of that date, without objection or com- 
plaint, and without fraud or misrepresentation upon the part of the in- 
surer, the policy contract is at an end. Recovery for damages to the truck, 
vrising from an accidental collision thereafter occurring cannot be re- 
covered on the theory that the assured, when he delivered up the policy, 
accepted the unearned premium, and considered the policy as canceled, had 
not read his contract, and did not know that he was entitled to five days’ 
written notice of cancellation. 

(For other cases, see Insurance, Dec. Dig. § 246.) 

Error to Circuit Court, Mingo County. 

Action by the Hi-Grade Oil & Gas Company against ‘the United States 
Videlity & Guaranty Company. Judgment for plaintiff, and defendant 
brings error. Reversed, and new trial awarded. 

Joseph A. McCullough, of Baltimore, Md., and Okey P. Keadle and 
Goodykoontz, Scherr & Slaven, all af Williamson, for plaintiff in error. 

Bias & Chafin, of Williamson, for defendant in error. 


Livety, J. By notice of motion for judgment on a policy of insur- 
ance, plaintiff obtained judgment for $1,500 on July 24, 1922; and defend- 
ant prosecutes this writ of error therefrom. The insurance policy was 
upon a motor truck whereby the assured was indemnified against loss by 
damage to the truck caused solely by accidental collision with another ob- 
ject. The policy was dated July 31, 1921, and provided that it might be— 
“canceled at any time by either of the parties hereto upon written notice 
te the other party stating upon what date thereafter (not less than five 
days hereafter when canceled by the company) cancellation shall be ef- 
fective, upon which date, at 12 o’clock noon, the policy shall terminate.’ 

The first defense interposed was that the policy had been duly can- 
celed under this provision at the time the accident occurred, damage for 
which is the basis of the claim sued on. Two accidents had occurred 
prior to the one which is the basis of this suit, and the claims arising there- 
under had been promptly paid by defendant. It appears that defendant 
had ordered the policy canceled, and on October 18, 1921, the local agent 
of defendant, Hi Williamson, went to the office of plaintiff for that pur- 
pose, where he found Lane Schofield, vice president and general manager 
of plaintiff company, and called for the policy. The circumstance of the 
alleged surrender and cancellation of the policy is detailed by Schofield as 
follows: 
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“He asked me for this policy, and I had some little trouble finding it: 
but I dug around among our files and found it—we had a number of them 
--and I handed him the policy, and he put it in his pocket and said, ‘I have 
been asked by the company to cancel this policy,’ and left the office with 
the policy. * * * The following day we got a check for $85.39, be- 
ing the unearned premium. The check was put on deposit the same day 
as any other money.” 


Williamson, the agent, testified in substance that he called upon Scho- 
field on the 18th of October and took up the policy, canceled it as of that 
date, and gave the check for the return premium, which check was intro- 
duction in evidence as paid. The policy was marked canceled on the books 
of the company as of that date. This is all of the evidence relating to the 
cancellation, and it will be seen that there is no conflict therein. Scho- 
tield considered the policy canceled, and so states. Three days after the 
policy was taken up the accident occurred, resulting in the total destruc- 
tion of the truck. No notice of the accident was given defendant, and no 
claim made for the insurance money until abut two months ‘afterwards. 

The reason given by Schofield for failure to give notice and make 
claim was that about two months after the policy had been taken up he 
discovered, in reading ariother policy, that it contained the provision above 
set out that notice of the cancellation must be given in writing by the com- 
pany, and that cancellation would not result until five days after notice 
given. Thereupon he went to Williamson, the agent, and procured a’ copy 
of the policy which covered the truck, and discovered that the same pro- 
vision was contained therein. Conceiving that the policy, although sur- 
rendered under the circumstances detailed, and the unearned premium re- 
turned, continued in force at the time of the accident, he then, about two 
months after the accident, gave notice that he would claim indemnity. 
Upon the refusal of payment, this suit followed. 

On October 21, 1921, three days after the policy had been taken up as 
detailed, Clyde Goosly, who was driving the truck (on which had been 
placed a tank for oil delivery) around a hill on a downgrade, on a nar- 
row road, in attempting to negotiate a curve in the road, went over the 
embankment, because the steering gear “stuck” or would not function, and 
the truck and tank rolled over a steep hillside and onto a railroad track 
about 60 yards below, where it was practically demolished. The casings, 
of the value of $58, were saved. A day or so after the acciden‘ the plain- 
tiff gave the wreckage of the truck to Maynard, who sent it to the motor 
car repair man of the railroad company at Flat Top, who traded the en- 
gine of the truck for a Maxwell engine and built up a truck from the 
damaged one, using the Maxwell engine therein. It seems that there were 
some rocks at the edge of the roadbed where the truck left the road, on a 
level with the road, and the driver says that if it had not been for the 
rocks, and there had been a smooth surface where the left front wheel of 
the truck went over, possibly the truck could have been driven further, 
‘so as to make it lodge against trees, 10 feet lower down the grade from 
where the car went over. 

The second point of defense is that the truck was not damaged or 
destroyed by accidental collision, within the meaning of the policy, even 
if the policy was in force at that time and had not been canceled. 

The third point of defense is: (a) Because of no prompt notice of 
the accident to defendant, as required by the policy; (b) because no op- 
portunity to inspect, as provided for in the policy, was given; and (c) 
because defendant was denied the right to repair, build, or replace the 
truck, as provided for by the -policy. 

It is apparent that, if the first point of defense interposed ‘s effective, 
that is, that there was a legal and complete cancellation of the policy, the 
other defenses are superfluous. The questions, as to whether there was 
an accidental collision within the meaning of the policy, and the failure to 
promptly give notice of the accident and allow defendant opportunity to 
inspect, and repair or replace the truck, are interposed upon thie assump- 
tion that the policy was in force at the time of the accident. 
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On the claim of cancellation, plaintiff says that there could be no 
cancellation, except in the manner set out in the policy; that is, by a notice 
in writing five days before the time it was intended that the cancellation 
should become effective. It is argued that Schofield did not assent to the 
cancellation; that he was not asked by the agent to waive the right to a 
five days’ notice; that, although he made no objection to the cancellation, 
it was because he had no knowledge that he was entitled to a notice of 
five days, and, not having knowledge, could not and did not waive a right 
of which he was ignorant.. Both Schofield, the vice president and general 
manager, and who had charge of the insurance of the company’s property, 
and Randolph, the president of the company, vouched the record by say- 
ing, if they had been allowed to testify on that point, they would have said 
that they knew nothing of the provision in the policy requiring five days’ 
notice in order to effect cancellation. It must be conceded that William- 
son went to plaintiff's office for the purpose of taking up and canceling 
the policy. It was plainly evident that Schofield knew that this was his 
purpose, as no other business was transacted between them. No objec- 
tion was interposed by Schofield. He permitted the policy to be taken 
away for that purpose. 

It is argued that he did not know for what purpose Williamson 
wanted the policy until after it had been delivered; but then, even if no- 
thing had been said relative thereto beforehand, Williamson told him that 
the policy would be canceled, and he made no objection. On the follow- 
ing day he received the check for $85.39, in payment of the unearned pre- 
mium, due as of October 18th, the date of cancellation, which he accepted 
and used for his company. The purpose for which the check was given 
was noted on the face thereof. He certainly knew that defendant had 
actually canceled the policy, and by accepting the check he confirmed its 
action and discharged the contract? For what purpose could the check 
have been accepted? Schofield frankly says that he accepted the unearned 
premium and considered the policy canceled. He said that he had had poli- 
cies taken up before, and gave this policy to the agent, “as I would give 
him any other policy.” In answer to a question as to why he had not 
given defendant notice of the destruction of the truck, he said: 

“T supposed that, when we surrendered the policy, the jig was up, is 
all. Q. You didn’t know you was entitled to five days’ notice? A. We 
thought it was ended.” 

The excuse for not objecting to the cancellation (although no objec- 
tion seems to have been contemplated at the time) is that Schofield did not 
know of this provision for five days in the policy. If he had known of it, 
there is nothing to indicate that he would then have objected. But is that 
a valid excuse? Is not a party bound to know the provisions of his con- 
tract? If ignorance is a legal excuse, then the insured, on the ground of 
ignorance, would be exonerated from giving notice of loss, or of any 
other like provision of the contract. 

We think the court properly refused to allow this witness and Ran- 
dolph, the president, to testify as to their lack of knowledge of the five 
day provision. In Munson v. Ins. Co., 55 W. Va. 423, 47 S. E. 160, plain- 
tiff’s policy had been burned in the fire which destroyed the property in- 
sured. Failing to receive information from the insurance company as to 
the steps necessary to assert his claim, he filed a bill for discovery of the 
terms of the policy and for a decree for the amount of loss, alleging 
therein that he believed he was required to furnish some sort of proof of 
loss before right of recovery, but could not remember the provisions of 
the policy, or what proof of loss was required. Relief was denied, and 
the bill dismissed, because the policy produced in response to the prayer 
for discovery showed that proofs of loss were necessary before suit could 
be brought. Judge Brannon said: 

“The failure of the plaintiff in this case to furnish proof of loss can- 
not be excused by the loss of the policy, even if Munson was unable to 
remember its provisions. Persons making an imperative contract cannot 
plead a failure of memory of its contents. They are bound to remember.” 
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In Payne Realty Co. v. Lindsey, 91 W. Va. , 112 S. E. 306, a con- 
tract of rental made by plaintiff company, through its agent, had remained 
in the company’s files in charge of its general manager for two years, and 
defendant had paid rentals thereunder during that time. The lease con- 
tract was for a longer term than the agent had been authorized to make. 
Plaintiff pleaded that it had never read the contract and was ignorant of 
its provisions, which contained an extension clause beyond the two-year 
period. It was held that ignorance of the terms of its contract would nct 
excuse plaintiff. It was legally bound to know. The case of Kelley v. 
Insurance Co., 75 W. Va. 637, 84 S. E. 502, is very similar to the case ut 
bar. The insurance company, defendant in that case, wrote plaintiff. 
Kelley, that it had decided to cancel the policy, asked for its return, and 
stated that it would repay the unearned premium when the policy was re- 
ceived by it. Kelley delivered the policy to the company’s agent, and was 
credited with the unearned premium on other unpaid premiums owing by 
him. Within five days thereafter the property covered by the policy was 
destroyed by fire, and Kelley sued to recover, claiming the policy was still 
in force at the time of the fire, and claiming that he did not have notice 
of the five days’ provision for cancellation in the policy. Ignorance of 
the terms did not excuse him. His claim of ignorance was ignored. “The 
terms of the policy told him of his rights and of the rights of the defend- 
ant.”” See Miller v. Insurance Co., 54 W. Va. 344, 46 S. E. 181. 

The law of contracts makes the plaintiff in the case at bar aware of 
the provision for cancellation, and, having delivered the policy and ac- 
cepted the unearned premium as of the date of surrender, he cannot be 
heard to say that he had no intention to cancel, or did not know his rights 
in that regard. No fraud or misrepresentation on the part of the agent is 
claimed. Both parties dealt with their eyes open, and were fully aware 
of their mutual rights, in the eyes of the law. The contract was re- 
scinded, and a valuable consideration passed. Plaintiff waived its right te 
five days’ notice. Helbig v. Citizens’ Ins. Co., 120 Ill. App. 58; Phoenix 
Ins. Co. v. State, 76 Ark. 180, 88 S. W. 917, 6 Ann. Cas. 440; Kelsea v. ° 
Phoenix Ins. Co., 78 N. H. 422, 101 Atl. 362; Violette v. Ins. Co., 92 Wash. 
685, 159 Pac. 896, 161 Pac. 343. Regardless of the provisions of a policy 
as to cancellation, it may be canceled by mutual consent of the parties. 
Cohn v. Mechanics’ & Traders’ Ins. Co. 175 Ill. App. 594; Nelson v 
Farm Property Ins. Ass'n, 127 Iowa, 603, 103 N. W. 966; Cox v. Farm 
Mutual, 133 Ga. 175, 65 S. E. 409; Hollywood v. DeBuque Ins. Co., 80 W 
Va. 604, 92 S. E. 858. 

The case of Hattie F. Bard v. Fireman’s Ins. Co., 108 Me. 506, 81 Atl. 
870, is relied upon by plaintiff as authority for the proposition that there 
was no cancellation. An inspection of that case reveals that the agent 
telephoned the assured that he had instructions to cancel the policy, and 
requested her to forward it to him. She replied that he did not have a 
right to cancel, and refused to comply with his request; afterwards he 
called on her, and took the policy in question, and told her that she might 
as well sign it, as he had canceled it. She expressed a doubt as to his 
right to cancel and asked: “Can you cancel that, if I do not sign it?” to 
which he replied: 

“IT certainly can. It is already canceled. It is merely a matter be- 
tween you and the company about this paper. I have done my duty; I 
have canceled it.” 


He then took the paper in his possession, and she asked him if he 
could procure other insurance for her, and he said he saw no reason why 
he could not, but that he was unable to write any policy that day, because 
he had no blanks. He procured no other insurance. She did not know of 
the provisions for notice of cancellation, and did not know that the agent 
did not have power that he claimed to exercise. No return premium was 
attempted to be paid until after the fire. The court said that these facts 
did nét effect a cancellation by mutual agreement. She was a widow, in- 
experienced, had never attended to insurance matters before, and it was 
held that the surrender was enforced, and her credulity imposed upon. 
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No such elements enter into the case at bar. The parties were capable 
and experienced business men. 

If the evidence of cancellation by mutual consent raises no real ques- 
tion of fact under the issue, the court need not submit it to the jury. 
Candee v. Citizens’ Ins. Co. (C. C.) 4 Fed. 143, citing Pleasants v. Faut, 
22 Wall. (89 U. S.) 116, 22 L. Ed. 780; Commissioners v. Clark, 94 U. S. 
278, 24 L. Ed. 59. There is no conflict in the evidence concerning the 
cancellation, surrender, and payment of unearned premium. The policy 
was not in force at the time of the accident, and defendant's peremptory 
instruction to find in its favor should have been given. It is unnecessary 
to consider the assignments of error based on the other defenses inter- 
sposed. 

The judgment is reversed, verdict set aside, and a new trial awarded. 

Reversed. 

os 
a WHITE v. KANE et At. ; 
(Supreme Court of Wisconsin. Feb, 6, 1923.) 
192 Northwestern Reporter, 57. ; 
1; INSURANCE—POLICY. TO.MOTOR VEHICLE CARRIER HELD 

A LIABILITY CONTRACT RATHER THAN ONE GF. INDEM-'’ 

NITY; INSURER HELD DIRECTLY LIABLE TO PERSON 

INJURED. ; ; 

In veiw of St. 1921, § 1797—63, a policy issued to a motor vehicle car- 
rier providing insurer would pay to “assured” the amount of any final judg- 
ment for damages rendered against “assured’”’ for injury from negligent 
operation, but further providing that the coverage should be extended to 
cover in accord with a city ordinance and the state statutes, held not a 
contract of mere indemnity, but one of direct liability to a person so in- 
jured. - 

(For other cases, see Insurance, Dec. Dig. §§ 514, 591%.) 

Appeal from Circuit Court, La Crosse County Oscar M. Fritz, Judge. 

Action by Thomas C. White against Robert H. Kane, doing business 
as the La Crosse Taxicab Company, and another. Judgment for plaintiff. 
and defendants appeal. Affirmed. 


The plaintiff was injured from a collision with a taxicab owned and 
being operated for the defendant Robert H. Kane, doing business as the 
La Crosse Taxi Company. The defendant Liability Company, a Wiscon- 
sin corporation, was made defendant as the insurer of the defendant Kane. 

The plaintiff, just before 6 a. m. of May 16, 1921, was proceeding 
south on a straight, level public road or causeway as it crossed about 2,000 
feet of low land between the north and south portions of the city of la 
Crosse. There was a concrete sidewalk on the westerly, and a pedestrian 
and bicycle path on the easterly :ide. Just east of the sidewalk ran the 
double tracks of the street car company 10 feet from center to center. 
East from the tracks for about 35 feet the roadway was limestone mac- 
adam, and used for vehicular traffic. At that time a ditch had been ex- 
cavated about 3 feet wide for the laying of a gas main, and extended sev- 
eral hundred feet south from the north end of the causeway and at the 
easterly edge of the roadway. Sand from such excavation had been thrown 
in a heap parallel with said ditch and about a foot to the west of its edge. 
The plaintiff was proceeding along such 1-foot strip on his way to the car 
barns, from which he was to start as motorman. He became aware of the 
approach from the north of a motor bus upon which he had, on previous 
occasions, ridden across the causeway. Such bus was proceeding at about 
6 miles per hour and was close to the easterly rails of the car track. The 
plaintiff then stepped on and over the sand pile and proceeded toward -the 
motor bus slightly to the northwest. When he had crossed about 12 or 15 
feet into the causeway there was a collision between him and the right- 
hand fender of defendant's taxicab coming from the south. As a result his 
body was carried and thrown some distance to the north and to the rear 


‘ 
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of the mator bus, and the taxicab proceeded with set-brakes some distance 
beyond to the north before coming to a stop. 

The defendant liability company had, prior to the accident, executed 
to the defendant its policy by which, among other things, it was agreed: 

“That it will pay to the assured the amount of any final judgment for 
damages, including costs, disbursements and interest, or any part thereot, 
not exceeding the limit herein stated, rendered against the assured after 
trial of the issue, by reason of the liability imposed by law upon the as- 
sured, due to ownership, maintenance or use of any automobile described 
in the schedule of statements, provided the judgment was jfvunded upon 
claims made against the assured on account of * * * bodily injuries 
* * * accidentally suffered or alleged to have been sufferec by any per- 
son or persons as a result of the accident occurring while this policy is in 
force.” 

And a further provision that, in addition to the above, the defendant 
company agreed “to investigate the accident covered by this policy and to 
defend in the name and on behalf of the assured any suit brought against 
the assured to enforce a claim whether groundless or not, for damages 
suffered or alleged to have been suffered,” etc. There was added as a spe- 
cial condition of said contract the following: 

“It is further understood and agreed that the coverage under this form 
shall be extended and made to cover in accordance with Ordinance No. 
647 of the city of La Crosse, Wisconsin, and with the statutes of the state 
of Wisconsin.” 

Such Ordinance No. 647 so referred to being entitled, “An ordinance 
regulating the business of conveying persons for hire,’ and requiring a li- 
cense and bond therefor, provided, among other things, that a person such 
as defendant Kane, engaged in the carrying of passengers im a motor- 
driven vehicle, was required, in lieu of giving a bond to the city of La 
Crosse conditioned for the payment of loss and damage, to deposit a lia- 
bility and personal damage insurance policy, conditioned, among other 
things, as follows, to wit: 

“That the insurer will pay to any person injured any sum to which 
such person is entitled resulting from the operation of said business, not to 
exceed $5,0€0.” 

The statute in force at this time regulating the operation of such vehi- 
cles provided by section 1797—63 that the indemnity bond to be furnished 
by persons engaged as was the defendant “shall provide that the company 
issuing the same shall be directly liable for and shall pay all damages, not 
exceeding two thousand five hundred dollars to any one person, or five 
thousand dollars for any one accident that may be recovered against the 
operator of the vehicle described therein by reason of the negligent use 
and operation of such vehicle.” 


The defendant liability company demurred to the complaint upon the 
grounds: (a) That several causes of action have been improperly united; 
(b) that there is a misjoinder of parties defendant; (c) that it appears 
upon the face of the complaint that the same does not state facts sufficient 
to constitute a cause of action against the defendant. Upon motion such 
demurrer was overruled, and the defendant had leave to answer. It then 
answered, admitting its authority to issue and the execution of the policy 
contract above described and the filing of the same with the city clerk of 
the city of La Crosse, and further alleged that it was not a necessary party 
defendant, and that the issues growing out of the matters set forth i: the 
complaint did not involve such defendant by virtue of said policy contract, 
and prayed that the issues between the plaintiff and defendant Kane be first 
tried and determined, and thereupon ‘the liability of the defendant company 
be determined. A separate answer was interposed by the defendant Kane 
by the same attorney appearing for the defendant liability company. 

Upon a special verdict being submitted the jury found as follows: (1) 
Defendant’s employee was guilty of negligence in operating the taxicab as 
it approached and came into collision with the plaintiff. (2) Such negli- 
gence was the proximate cause of plaintiff's injury. (3) There was no 
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failure on plaintiff's part to exercise ordinary care in keeping a proper 
lookout for vehicles coming from the south as he approached the point of 
collision. The fourth question is not answered. (5) There was no want 
of ordinary care on plaintiff's part proximately contributing to produce his 
injury. (6) Assessed plaintiff's damages at $4,700. After respective mo- 
tions by the parties and upon direction of the court judgment was entered 
against the defendants. From such judgment this appeal is taken. 


J. Elmer Lehr, of Milwaukee, and F. E. Withrow and Cowie & Hale, 
all of La Crosse, for appellants. 

George H. Gordon and Law & Gordon, all of La Crosse, for respond- 
ent. 

EscHWEILER, J. (after stating the facts as above). [1] The defend- 
ant liability company contends that the questions raised by its demurrer are 
not, as it was held in the court below, disposed of against it by the ruling 
of this court in Ehlers v. Kane, 166 Wis. 185, 164 N. W. 845. It urges that 
the policy sued upon here is unlike the one in that case, inasmuch as in this 
one, by the clause quoted first in the foregoing statement, it only under- 
takes that “it will pay to assured the amount of any final judgment for 
damages * * * rendered against the assured after trial of the issue,” 
etc., while by the policy in the Ehlers Case, supra, it agreed, “that it will 
be directly liable for and will pay all damages,” etc. Were this clause 
from the policy alone to be the determining factor, it might well be held 
an indemnity rather than a liability contract, and within the decision of 
Glatz v. G. A. F. & L. A. Co., 175 Wis. 42, 183 N. W. 683. The defendant, 
however, by a special and added condition agreed that the coverage shall 
be that which wou!d be in accord with the specifically designated city ordi- 
nance and the state statutes. This last clause amounts to an assumption 
by the defendant company of the direct liability provided for by both the 
ordinance and statute. Having expressly so recognized the ordinance and 
made it a part of its contract to that extent at least, and having expressly 
agreed to comply with the statute requiring that bonds issued for this pur- 
pose should assume direct liability, it cannot now be heard to question its 
direct liability. 

[2] Its liability being thus direct, it was properly made a party defend- 
ant, as expressly held in the Ehlers Case, supra. The conclusion here 
reached is identical with that of the policy declared in Massachusetts by 
statute, even as against the language in the policy to the contrary. Lorando 
v. Gethro, 228 Mass. 181, 117 N. E. 185, 1 A. L. R. 1374. 

[3] Upon the appeal by the defendant Kane, the owner of the taxicab 
then being driven by his servant, the finding of the jury that the negligence 
of the driver was a proximate cause of plaintiff's injury is clearly sup- 
ported by the evidence. The driver was, according to his own testimony, 
driving from 25 to 30 miles an hour until within a few feet of the point of 
collision. The driver of the bus, who was facing the approaching taxi and 
saw it for a long distance down the causeway, estimated the speed at about 
40 miles an hour. The distance plaintiff was carried and thrown after the 
collision and the space the taxicab covered after colliding with the plaintiff 
and under set brakes all amply support the finding in effect of a speed in 
substantial excess of the lawful rate. 

[4] It is contended that plaintiff's conduct requires a finding of such 
contributing negligence as a matter of law that must defeat his right to re- 
cover. On a level, straight, long stretch of highway he was going south, 
and the taxi coming north was within his possible range of vision fer many 
hundreds of feet. He testified that, before turning from the path between 
the sand pile and the ditch towards the west to meet the motor bus overtak- 
ing him from the north, he looked both to the north and south, estimating 
the range of his vision to be 150 feet each way, and saw no approaching 
vehicle from either direction other than the motor bus. From such point 
he had proceeded not more than 15 feet before the collision, and had not 
looked again to the south. While there is no escape from the conclusion 
that, had he looked a little further south than he says he did, or mvre at- 
tentively or extensively than he probably did, he must have seen the ap- 
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proaching automobile within the distance of 200 or 300 feet of the point of 
collision, where it must have been at the time he started to cross. Never- 
theless, as a pedestrian lawfully upon the highway, he had the right to act 
upon the assumption that such a vehicle upon the highway, having no 
greater right to the use thereof than he had, would be acting in compliance 
with the law, and approaching at a reasonable rate df speed and within 
the statutory limits. Under the facts as thus presented we think it was 
a question for the jury to determine whether or not the plaintiff then acted 
with ordinary care, and that their finding in the affirmative in that regard 
cannot be disturbed. Klokow v. Harbaugh, 166 Wis. 262, 164 N. W. 999. 
And see a case quite close in its facts to the case at bar, of Creedon v. 
— 226 Mass. 140, 115 ro E. 307; also the following: Hennessy v. 

Taylor, 189 Mass. 583, 76 N. . 224, 3 L. R. A. (N. S.) 345, 4 Ann Cas. 
396; Donovan v. Bernhard, 308 “Mass. 181, 94 N. E. 276; Quinlan v. Hugh 
Nawn Contracting Co., 235 Mass. 190, 126 N. E. 369; French v. Mooar, 
226 Mass. 173, 115 N. E. 235; Seabut v. Ward Baking Co., 231 Mass. 339, 
121 N. E. 23; Burns v. Oliver Whyte Co., 231 Mass. 519, 121 N. E. 401; 
also Knapp v. Barrett, 216 N. Y. 226, 110 N. E. 428; Harker v. Gruhl, 62 
Ind. App. 177, 111 N. E. 457. 

It follows therefore that the judgment must be affirmed. 
Judgment affirmed. 
+++ < 
HONEY v. PACIFIC AUTOMOBILE INDEMNITY EXCH. et at. 
(L. A. 7281.) 
(Supreme Court of California. Jan. 11, 1923. Rehearing Denied 
Feb. 8, 1923.) 
212 Pacific Reporter, 199, 

1. INSURANCE—AUTO FIRE INSURANCE HELD NOT LIMITED 

UNTIL COMPLETION OF ALL REPAIRS. 

In a policy insuring an automobile against damage by collision or loss 
or damage by fire, a provision that the liability of the insurer shall be re- 
duced by the amount of any property loss or damage until repairs have been 
completed or parts replaced, when it shall attach for the amounts originally 
written, does not reduce the amount of insurance against loss by fire after 
a collision by the total amount paid as loss resulting from the collision until 
all repairs have been completed and all parts replaced, but, in the event of 
a fire occurring after some of the repairs had been completed and liability 
incurred therefor, insured can recover the full loss less the cost of com- 
pleting the repairs. 

(For other cases, see Insurance, Dec. Dig. § 508.) 

In Bank. 

Appeal from Superior Court, Los Angeles County; Frederick W. 
Houser, Judge. 

Action by A. H. Honey against the Pacific Automobile Indemnity Ex- 
change and another, upon a policy of fire insurance. Judgment for plaintiff, 
and defendants appeal. Affirmed. 

H. T.- Morrow and David D. Stuart, both of Los Angeles, for appel- 
lants. 

C. Hughes Jordan, Goudge. Robinson & Hughes, and F. Walton Brown, 
all of Los Angeles, for respondent. 

Waste, J. In this action, to recover on a policy of insuracne on an 
automobile issued by the defendants, the plaintiff recovered judgment for 
$903.50 for loss occasioned by fire. Defendants appeal, claiming that their 
liability does not exceed the sum of $500. 

Among other provisions the policy indemnified against loss or damage 
by collision, and covered loss or damage by fire. The maximum fire risk 
assumed by the insurer was limited to $1,500 in excess of $1,000 insurance 
permitted to be carried elsewhere. Soon after its purchase the automobile 
was badly damaged by collision, and the defendant paid plaintiff $1,000 for 





1760 Insurance Law Journal, Vol. 61. [1923 


the loss occasioned thereby. Plaintiff then took the automobile to a repair 
shop for the purpose of having the car repaired. All of the repairs were 
completed and all parts replaced. Mechanically the car was as good as new, 
according to competent testimony, and it “fell short of being equal to new 
in condition” only because whatever painting of the car was required had 
not been done. After being tested, the car was taken to a paint shop, where 
the fire occurred. It was partially destroyed, and was eventually sold for 
$300. The plaintiff received $1,000 from the excess insurance carrier, and 
seeks in this action to recover from the defendants the balance of the loss 
sustained. 

The plaintiff paid $2,575 for the automobile. He added to its equipment 
certain accessories, the total cost being $2,845. After the purchase the sell- 
ing price advanced, and the cost of a car of like type and model, with the 
same equipment, was $2,950 at the time of the fire. Certain of the acces- 
sories, amounting in value to $147.50, were not with the car when the fire 
occurred . The painting job would cost $54. The court found the value of 
the car, with the repairs which had been completed, and the parts which had 
been replaced, after deducting $54 for the painting which had not been done, 
and the sum of $147.50 for the equipment which had been removed, to be 
the sum of $2203.50. Deducting from that sum the $300 received by plain- 
tiff as the salvage of the car after the fire, and the further sum of $1,000 
paid on the loss by the carrier of the excess insurance, the court entered 
judgment against defendants for $903.50. 

A stipulation of the policy provides that the liability of the insurer 
“shall be reduced by the amount of any property loss or damage until re- 
pairs have been completed or parts replaced, when it shall attach for amounts 
originally written.” Appellants take the position that, having paid the 
plaintiff the sum of $1,000 for the property loss and damage caused by the 
collision, the $1,500 liability under the policy loss by fire was thereby re- 
duced by that amount until all repairs to the automobile were completed, 
and all parts replaced. The painting not being done, and certain parts of 
the equipment not having been put back in place pending the painting job, 
they refuse to pay any sum over $500 in satisfaction of plaintiff's claim. 

[1] We do not construe the quoted provision of the policy as appel- 
lants would have us do. If, immediately following the adjustment of the 
loss and damage suffered by reason of the collision, and the payment of the 
$1,000 by defendants, and before any repairs had been completed or any 
parts had been replaced, the fire had occurred, the contention of the appel- 
lant would be sound. Under such contingency the plaintiff would suffer a 
loss for which he had, to the extent of the payment of the $1,000, been al- 
ready indemnified. The plaintiff contracted a liability to pay for the re- 
pairs actually made, and parts furnished. The record indicates that bills 
for such repairs and parts were furnished to him, and that he paid or set- 
tled therefor. By assuming the position they have, appellants admit that 
the exact moment all repairs were completed and parts furnished full lia- 
bility under the policy would attach. But the provision of the policy is not 
that all repairs must be made, and all parts replaced. 

[2] We are of the opinion that, from the moment progressive repairs 
to the car were finally completed, and various needed parts were actually 
replaced, the value of the car was to that extent increased, and the liability 
of the insurer correspondingly extended until such time as the car was fully 
restored to the condition in which it was before the collision, at which time 
the liability would attach for the full amount originally written in the 
policy. What actually occurred in this case emphasizes the point. The 
necessary repairs to the body of the car and its fenders were made at one 
garage. Other repairs were done and needed parts furnished at a second. 
Each job was a completed transaction, for the cost of which the plaintiff 
became liable, and to secure payment for which those performing the work 
and furnishing the parts had a possessory lien on the automobile, had they 
chosen to exercise it. Mortgage Securities Co. v. Pfaffman, 177 Cal. 109, 
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169 Pac. 1033, L. R. A. 1918D, 118; Union Machine Co. v. Chicago Bond- 
ing Co., 36 Cal. App. 585, 172 Pac. 1113. When, as in this case, all repairs 
have.been made, and all damaged parts of the car have been replaced, and 
nothing remains to be done but a small part of the work of restoring the 
car to its former perfect condition, the position of appellants becomes un- 
tenable. The fire loss suffered by plaintiff was less than the actual value 
of the car with repairs actually made and parts replaced. Under these cir- 
cumstaces the most appellants can claim is a pro tanto reduction of liability 
to the extent of the value of any repairs yet to be made, and of parts still 
to be replaced. The trial court was of that view. It gave appellants the 
benefit of such reduction, and allowed the value of the accessories and equip- 
ment not destroyed by the fire. Its ruling was correct. Such coristruction 
is reasonable and just to both parties to the contract. It is not necessary, 
in laying down such rule of law in a case of first instance in this court, to 
seek to justify its assertion by recourse to the well-established principles 
that policies of insurance are to be construed liberally in favor of the as- 
sured, and that any uncertainty or ambiguity in such contracts must be con- 
strued most strongly against the insurer. The plain reading of the provi- 
sion in the policy, in the light of the purposes for which the separable con- 
tracts of indemnity against loss are intended, justifies the construction placed 
thereon by the lower court. 

The judgment is affirmed. 

We concur: Shaw, C. J.; Wilbur, J.; Kerrigan, J.; Seawell, J.; 
Lawlor, J. 

(a 


LIVERPOOL & LONDON & GLOBE INS. CO. v. GEORGIA. AUTO 
& SUPPLY CO. (No. 13274.) 
(Court of Appeals of Georgia, Division No. 2. Nov. 23, 1922.) 
115 Southeastern Reporter, 138. 
(Syllabus by the Court.) 

1. INSURANCE — PETITION IN ACTION ON OPEN AUTOMO- 
BILE POLICY HELD TO STATE CAUSE OF ACTION. 

The petition as amended set forth a cause of action. The court did 
not err in overruling the demurrers thereto. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

(Additional Syllabus by Editorial Staff.) 

2. INSURANCE — RULES AS TO CONSTRUING IN FAVOR Of 
INSURED AND SO AS TO AVOID FORFEITURE NOT IN 
CONFLICT WITH STATUTE OR OTHER RULES. 

The rules that contracts of insurance are to be liberally construed 
against the insurer and so as to avoid forfeiture, if possible, are not in 
conflict with Civ. Code 1910, § 2475, requiring the true intention of the par- 
ties to be carried out, or the rules that in case of ambiguity the contract 
will be treated as valid and efficient rather than useless and nugatory, and 
that the parties are presumed to have contemplated the nature and char- 
acter of the business and the usual course and manner of conducting it. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE—ORDINARY LEGAL AND LITERAL MEANING 
OF WORDS GIVEN EFFECT WHEN POSSIBLE. 

In construing a policy of insurance so as to arrive at the true inten- 
te:tion of the parties, the ordinary legal and literal meaning of the words 
must be given effect when it is possible so to do without destroying the 
substantial purpose and effect of the contract. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

4. INSURANCE—WIHEN LIMITED TO LOSS WHEN PROPERTY 
LOCATED AT PARTICULAR PLACE LIABILITY DOES NOT 
FOLLOW UPON REMOVAL TO ANOTHER PLACE. 

A fire policy expressly limited to loss occasioned while insured prop- 
erty is located in a definite place does not impose liability such as will 

111——-Vol. LXI. 
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follow the property upon its being removed to and destroyed at another 

and different place. 

(For other cases, see Insurance, Dec. Dig. § 165.) 

5. INSURANCE—MERE INCLUSION OF STATEMENT OF LOCA- 
TION DOES NOT MAKE IT ESSENTIAL PART OF TE2.MS 
OR CONTINUING WARRANTY . 

Where fire policy contains no express stipulation that it shall only 
cover the property while in a certain location, and the property is par- 
ticularly described otherwise than by its location, and from its mobile na- 
ture and character and intended use the contracting parties must be pre- 
sumed to have contemplated and foreseen that it would be more or less con- 
tinually moved to different places, the mere inclusion with other words of 
description of a statement of its location does not make such statement an 
essential part of the terms and conditions of the risk,.or a continuing war- 
ranty. 

(For other cases, see Insurance, Dec. Dig. § 165.) 

6. INSURANCE — INTENT OF PARTIES AS TO WHETHER IN- 
SURANCE LIMITED TO PARTICULAR LOCATION GATH- 
ERED FROM LANGUAGE IN LIGHT OF ATTENDANT CIR- 
CUMSTANCES. 

Where fire policy contains no express stipulation that it shall only 
cover property while in a specified location, the intent of the parties in this 
respect must be gathered in each particular case from the language used as 
viewed in the light of the attendant circumstances. 

(For other cases, see Insurance, Dec. Dig. § 165.) 

7. INSURANCE—STATEMENT OF LOCATION IN OPEN AUTO- 
MOBILE INSURANCE POLICY OR CERTIFICATES THERE- 
UNDER HELD NOT WARRANTY OR LIMITATION OF LIA- 
BILITY. 

Where open insurance policy issued to automobile dealer under which 
insurance on particular cars was evidenced by certificates or entries in 
passbook provided that the property was insured while within the limits 
of the United States and Canada, including while in building, on road, 
on railroad car, or other conveyance, etc., and stated that the insured prop- 
erty was “usually” kept in a garage at a certain location, adding “see cer- 
tificate,” and the certificates covering the particular cars specified dif- 
ferent locations, and neither the policy nor the certificates contained a pro- 
vision expressly limiting the insurance to the specified location, the state- 
ment of location held not a condition of liability or a continuing warranty. 

(For other cases, see Insurance, Dec. Dig. $$ 165, 327.) 

8. INSURANCE—WHERE CERTIFICATES UNDER OPEN POL- 
ICY ISSUED WITH KNOWELDGE CARS WERE BEING RE- 
MOVED TO DIFFERENT LOCATION OR HAD BEEN RE- 
MOVED, CONDITION WAS WAIVED. 

Even though open policy issued to automobile dealer under which in- 
surance on particular cars was evidenced by certificates or passbook en- 
tries insured the cars only while at the locations specified, where agent 
was informed when certificates’ were issued that the cars were not at the 
location indicated, but that some had been removed, and that others were 
being removed, the insurer waived the condition and was estopped to deny 
liability. 

(For other cases, see Insurance, Dee. Dig. § 378[1].) 


9. INSURANCE—THOUGH "OPEN _POLICY EXCLUDED LIABIL- 
ITY FOR EXTRA BODIES FOR AUTOMOBILES, INCLUSION 
-aP aeleeep ci CONTRACT HELD TO MAKE INSURER LIA- 
Though open policy issued to automobile dealer under which insur- 

ance on particular cars was evidenced by certificates or passbook entries 

provided that it did not cover extra bodies, where, by special contract, 
passbook entries were made insuring extra bodies, not as extra equipment 


” 
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of automobiles insured as such, but as distinct subjects of insurance, the 
insurer was liable. 


(For other cases, see Insurance, Dec. Dig. § 144[1].) 


Error from Superior Court, Chatham County; P. W. Meldrim, Judge. 

Action by the Georgia Auto & Supply Company against the Liver- 
pool & London & Globe Insurance Company. Judgment for plaintiff on 
demurrer, and defendant brings error. Affirmed. 


This suit is by an automobile dealer on a contract of fire insurance 
covering by its terms certain automobiles. The defendant excepts to the 
overruling of its demurrers to plaintiff’s petition. The plaintiff seeks to 
recover for the loss by fire of 18 automobiles and 3 bodies for White 
trucks, under a contract called an “automobile policy,’ which by a rider 
attached thereto is designated as a “Dealer’s Open Policy. Passbook or 
Certificate Form.” The original policy was dated November 6, 1918. and 
the loss occurred on January 26, 1921. The rider referred to was dated 
and attached March 16, 1920. The plan of insurance provided for by the 
policy did not fix a date of expiration, nor did it designate any specified 
rate or premium or provide for the amount of insurance covered. All of 
these matters were by the terms of the policy left “open.” The first pro- 
vision in the body of the policy is as follows: 

“In consideration of the warranties and the premium hereiuafter 
mentioned does insure the assured named and described herein upon the 
body, machinery, and equipment of the automobiles described ‘ierein, 
while within the limits of the United States (exclusive of Alaska, the 
Hawaiian Islands, and Porto Rico) and Canada, including while in build- 
ing, on road, or common carrier or other conveyance, ferry or inland 
steamer, or coastwise steamer between ports within said limits, for the 
term herein specified and to an amount not exceeding the amount of in- 
surance herein specified against direct loss or damage caused while this 
policy is in force, by the causes specifically insured against.” 

The first portion of the policy, a copy of which is attached to the pe- 
tition, is in form as follows: 

“Automobile Policy—The Liverpool & London & Globe Insurance 
Company, Limited of Liverpool, England—No. A-2522. Liverpool—1 Dale 
Street—London—1 Cornhill. $— . Open—Rate Open—Prem. Open. 
Office Southern Department, New Orleans, La. A. Stock Company, Chief 
Office, Liverpool, England.—-in consideration of the warranties and the pre- 
mium hereinafter mentioned, does insure the assured, named and described 
herein, upon the body, machinery, and equipment of the automobile de- 
scribed herein, while within the limits of the United States (exclusive of 
Alaska, the Hawaiian Islands, and Porto Rico) and Canada, ‘including 
while in building, on road, on railroad car or other conveyance, ferry or 
inland. steamer, or coastwise steamer between ports within said limits, for 
the term herein specified and to an amount not exceeding the amount of in- 
surance herein specified against direct loss or damage caused while this pol- 
icy is in force, by the perils specifically insured against. 


“(Space for Attachment of Indorsements.) 
“Form No. 3. 
“Nonvalued Fire and Transportation. 

“Amount $-———.. Open. Rate Open. Premium Open. Name of as- 
sured, Georgia Auto & Supply Company. Address of assured, Savannah, 
Georgia. 

“The term of this policy begins-at noon on the 6th day of November, 
1918, and ends on the (see certf.) day of (see certf.) 19%. 


“Warranties. 


“The following are statements of facts known to and warranted by 
the assured to be true, and this policy is issued by the company relying 
‘pon the truth thereof: 

“1. Asssured’s occupation or business is garage and sales agency. 

“2. The following is the description of the automobile: Model: Year 
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Trade-Name. Type of Body. (If truck, state tonnage.) Factory No. 
List Pr. Advertised Horse Power. See certificate. 

“3. The facts with respect to the purchase of the automobile described 
are as follows: 

“Purchased by the Assured. No. Year. New or Secondhand. Actual 
Cost to Assured, Including Equipment. The automobile described is fully 


paid for by the assured and is not mortgaged or otherwise incumbered, ex- 
cmt as follows: See certificate. 


The uses to which the automobile described are and will be put 

are: ae certificate. 

“Dp: Ene eee described is usually kept in (see certificate) gar- 
age located 222-226 Drayton street, Savannah, Ga. 

“Perils insured against (except as hereinafter provided) : 

‘(A) Fire arising from any cause whatsoever and a. 

“(B) While being transported in any conveyance by land-or water, 
stranding, sinking, collision, burning or derailment of such conveyance, in- 


cluding general average and salvage charges for which the aassured is 
legally liable. 


“Exclusions : 

“1. It is a condition of this policy that this company shall not be lia- 
ble for: 

“(a) Loss or damage to robes, wearing apparel, personal effects, or 
extra bodies. 

“(b) Loss or damage which may be caused directly or indirectly by 


invasion, insurrection, riot, civil war or commotion, or military or usurped 
power. 


“2. It is a condition of this policy that it shall be null and void: 

“(a) If the automobile described herein shall be used for carrying 
passengers for compensation, or rented or leased, or operated in any race 
or_speed contest during the term of this policy.” 

The policy does not contain any such provision as is found in the 
standard fire policy, expressly limiting the insurance while the property is 
centained in the specified location, and not elsewhere. Among the re- 
maining provisions of the policy is the following: 

It “is made and accepted subject to the provisions, exclusions, condi- 
tions, and warranties set forth or indorsed hereon, together with such other 
provisions, exclusions, conditions, or warranties as may be indorsed hereon 
er added hereto, and upon acceptance of this policy the assured agrees 
that its terms embody all agreements then existing between himself and 
the company or any of its agents relating to the insurance described herein, 
and no officer, agent, or other representative of this company shall have 
power to waive any of the terms of this policy unless such waiver be 
written upon or attached hereto, nor shall any privilege or permission af- 
fecting the insurance under this policy exist or be claimed by the assured 
unless so written or attached.” 

On February 21, 1919, a rider was issued and attached to the policy 
reading: 

<a policy is made to also cover in the brick building situated No. 
412 N/S Bay Street East, in Savannah, Ga.” 

The rider referred to as having been issued and attached on March 
16, 1920, is incorporated in paragraph 9 of the petition. This rider spe- 
cifically provides that: 

“The terms and conditions contained in this form supersede anything 
to the contrary printed in the policy to which this form is attached.” 

Certain, pertinent sections from this rider are here incorporated, as 
follows: 

“1. This insurance to attach and cover upon automobiles, owned and 
for sale by the assured, consisting principally of automobiles known by 
the trade-name of (see certificate), including bodies, chassis, tops, and 
other equipment attached to or forming part of such automobiles.’ 

“3. This policy to be deemed continuous and to remain in force until 
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canceled in accordance with its conditions, at which time all liability of 
this company in respect to declarations hereunder shall cease absolutely.” 

“5. Coverage. This insurance subject to the conditions and limita- 
tions ef the policy of which this form is a part covers such automobiles 
zs have been specifically accepted by the company and only from the time 
of such acceptance, and continues (unless canceled) until said property 
is delivered to the purchaser, or until same otherwise passes out of the 
possession of the assured, this period in no event to exceed twelve months 
or to extend beyond the termination of the policy. 

“6. Entries and Records. The insurance on each automobile shall be 
evidenced by proper entries in a passbook provided for this purpose, or a 
certificate issued hereunder, and such passbook or each certificate issued 
hereunder is hereby made a part of this policy, such entries or certifi- 
cates to state the storage location of the automobile. It is further agreed 
that the company through its duly authorized agent and at all reasonable 
times shall have access to the assured’s books and records for the pur- 
pose of determining the storage location of automobiles insured hereun- 
der and premiums which should be paid with respect thereto, and that any 
evasion or attempted evasion by the assured, in the matter of reports of 
automobiles, their storage locations, or payment of premiums hereunder 
shall void this policy and all insurance hereunder, and shall be an abso- 
lute defense to any suit or action brought under this policy.” 

“8. Payment of Premiums. The premium for insurance under this 
policy shall be calculated pro rata at the agreed rate for the period dur- 
ing which each such insurance is in force, and at the end of each calendar 
month the premium shall be payable in cash on all risks canceled during 
that month, but on any risk remaining open for three consecutive months 
the risk is to be canceled pro rata, the earned premium payable in casb 
and the insurance rewritten without lapse under a new entry or certificate. 
or, if preferred, the entry or certificate may be closed for an annual term 
and pro rata return premium allowed when the risk is canceled. The 
minimum charge on any one risk shall be one dollar.” 

The original paragraph 10 of plaintiff’s petition is as follows: 

“As was contemplated by the printed and typewritten terms of said 
policy of insurance, and the said ‘riders’ which were issued to petitioner 
by said company, through its said agents, from time to time during the 
period while said policy was in force, various certificates covering specific 
vehicles and parts which were from time to time in the possession of peti- 
tioner at Savannah, Ga., while said policy was in force. Whenever any 
particular vehicle would be disposed of by petitioner, the certificate cov- 
ering that particular vehicle would be canceled. Whenever additional 
vehicles came in from time to time, additional certificates would be issued 
to petitioner to cover the same. From time to time also, during the period 
when said policy was in force, and prior to and up to the date of the fire 
herein referred to, said insurance company, through its said agent, ren- 
dered bills to petitioner for the insurance premiums due to be paid by 
petitioner for said insurance, which bills were duly paid, the amount of the 
bills so rendered from time to time being determined by the number and 
value of the vehicles and other property from time to time covered by 
said policy, and for which certificates had been issued, as well as by the 
places where said property was kept or stored, the rate and risk varying 
with various locations, and said insurance company, by the terms of para- 
graph 6 of said ‘rider’ of March 16, 1920, being given access to the a3- 
sured’s books and records for the purpose of determining the storage loca- 
tions of automobiles insured hereunder and premiums which should be 
paid with respect thereto.’ If in a particular case no certificate was is- 
sued for a vehicle or other property covered by said policy and intended 
so to be, a suitable entry covering such vehicle or other property would be 
made in the ‘passbook’ furnished for such purpose by said insurance com- 
pany, and referred to in the ‘rider’ of March 16, 1920, above mentioned. 
Usually all vehicles and other property insured under said policy were 
entered in such passbook, and generally certificates were also issued tor 
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the same, but all such articles of property were covered by said policy 
of insurance if entered in the passbook, or if a certificate covering the 
same were issued, or both, the two plans being alternative.” 

An amendment to this paragraph of the petition was allowed by which 
the following was added: 

“The certificate plan rather than the passbook plan was used more 
especially with reference to cars and other articles that your petitioner 
might wish toe pledge at a bank as security for a loan. The method 
adopted and pursued by said insurance company from the date of the is- 
suance of said policy until the date of said fire and thereafter, in bringing 
under said policy, and in canceling out from under said policy aut»mo- 
biles and other articles from time to time insured thereunaer and from 
time to time canceled out, was as follows: Said insurance company, 
through its duly authorized agents at Savannah, Ga., furnished to peti- 
tioner, for its use in this respect, what was known as an entry blank, 
printed on white paper, and what was known as a cancellation blank, 
printed on yellow paper. The entry blank contained a place for the cate 
~n which it was to be filled out and other suitable blanks wherein to insert 
a description of the car or other articles to be covered by said policy of 
insurance, including the entry number, policy number, name of assured, 
name of car, amount, rate, type, model, year, motive power, car nuniter, 
date of entry, number of cylinders, horse power, list price of car, new or 
secondhand, cost to dealer, and location. A sample of said white paper 
entry blank is attached hereto, marked ‘Entry Notice,’ and made part 
hereof. The cancellation blank printed on yellow paper contained appro- 
priate blanks wherein to insert the date, entry number, poiicy number, 
amount, from what date to what date, number of month, number of days, 
earned premium, name of assured, and number, name of car, and remarks. 
A sample of said yellow paper cancellation blank is hereto attached, 
marked ‘Cancellation Notice’ and made part hereof. Each of said blanks 
contained an appropriate blank space at the bottom where the insurance 
agents were to sign. When a car or other article was to be brought 
under said policy and to be covered thereby, petitioner was to fill out the 
entry blank furnished to it for that purpose, and transmit the same to the 
Savannah agents of said insurance company, who thereupon accepted said 
entry, and whose duty it then became to make appropriate entries in their 
records and in the passbook, or to issue and appropriate certificate for 
the car or other article. When a car or other article was to be canceled 
out, your petitioner would fill out the yellow cancellation blank, and trans- 
mit the same to the Savannah agents of said insurance company, whose 
duty it then became to cancel out from under said policy the car or article 
mentioned in the cancellation certificate, and to bill petitioner at the erd 
of the calendar month for the earned premium thereon as provided ir 
paragraph 8 of the ‘rider’ of March 16, 1920. All cars and other articles 
in this petition referred to were reported by petitioner to the Savannah 
agents of said insurance company on said entry blanks in the manner above 
described and pursuant to the method and practice adopted bv said com- 
pany and its said agents.” 

Attached to the original petition are copies of 20 certificates, 8 of 
which are dated October 1, 1920, and the remainder subsequently thereto, 
representing accepted insurance on as many cars, the cost value of only 
18 of which is, however, sued for, since it is alleged that the value of 
the other 2 has been settled for. The form of one of these certificates, 
as indicative of the form of all, is as follows: . 

“Open Policy No. A-2522. Automobile Certificate. Certificate No. 
10804. The Liverpool & London & Globe Insurance Company, Limited, of 
Liverpool, England. Savannah, Ga., October Ist, 1920. This certifies 
that Georgia Auto & Supply Company has insurance under open policy 
No. A-2522 to the amount of sixteen hundred and fifty and no/100 dol- 
lars. Date of entry, 1 day of October, 1920. Entry closed, day of 

, 19—. On the body, machinery and equipment of automobile No. 
53550. Name of manufacturer or make, Liberty. Type, sport. Horse 
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power, Year model, 1920. Cost to assured, $1,645.53. Motive 
power, gasoline. New or secondhand, new. Location, 412 East Bay 
street, Savannah, Ga. Rate: Contents 2.60%; building, %. Sub. 
ject to all stipulations and conditions of the open policy referred to above. 
Premium, $———. Not valid unless countersigned by the duly authorized 
agent of this company at Savannah, Georgia. Exhibit C—l. [Printed 
Signature] Clarence F. Low, Manager. [Signed] W. F. Train & Co., 
Agent.” 

Of the 18 certificates, representing the 18 cars the value of which is 
sued for, it appears that under the head “Location,” 8 were designated 
“412 East Bay St, Savannah, Georgia,” 5 “222 Drayton St., Savannah, 
Ga.,” and 5 “230 Drayton St., Savannah, Ga.” Paragraph 13 of the peti- 
tion shows that certificates were not issued for the three bodies for White 
trucks, but that these were covered by entries in the passbook. By amend- . 
ment these entries were shown to be in terms as follows: 




















Entry Commqueenent Amount Year Model Sag oe 
No. | mo. | Day | Year Insured of Car | Trade-Mark | No. | sured hand 
39 | Dec.| 28 | 1920 | $303.46 19 Turn body for | 73013) $303.46 New 

| White Truck | 
40 28 | 1920 303.46 "19 | Turn body for | 74610) 303.46 . 
| White Truck | 
41 | 28 | 1920} 16800 19 | Stakebody | 70564) 168.00) “ 
| | White Truck | 





By a subsequent amendment it was alleged that: 

“The said entries in the passbook were made on December 28, 1920. 
The said three bodies for White trucks were, at the time of said fire, in 
the warehouse on the premises of the Atlantic Coast Line Railway Com- 
pany on East Broad street, approximately opposite the easterly end of 
Gaston street, in Savannah, Ga.” 

By an amendment allowed December 10, 1921, paragraph 11 of the 
petition was made to read as follows: 

“On January 26, 1921, at or about 12:15 o'clock a. m., a fire occurred 
in a warehouse on East Broad street approximately opposite the easterly 
end of Gaston street, Savannah, Ga., on the premises of the Atlantic Coast 
Line Railway Company, in which warehouse were at that time stored 
numerous vehicles and other property owned by petitioner. This ware- 
house was the principal storage location used by petitioner at that time. 
Said vehicles and other property of petitioner were stored there for the 
time being, pending sale or removal for demonstration purposes, or other- 
wise, in the course of petitioner’s regular business as hereinabove de- 
scribed. In said warehouse at the time of said fire, and destroyed in said 
fire, were a number of vehicles and other property belonging to petitioner, 
which were originally entered under said policy at other locations, where 
they were located when so entered, particularly certain articles shown by 
their certificates to have been entered as at location 412 Bay Street East. 
On September 30, 1920, petitioner's lease had expired on the location at 
412 Bay Street East, which had theretofore been its principal storage loca- 
tion; and its new storage location at East Broad and Gaston streets, in 
the warehouse belonging to the Atlantic Coast Line Railroad Company, 
not being then ready for occupancy, said railroad company provided stor- 
age space for petitioner in the ‘spirits sheds’ on its wharves or yards at 
the easterly end of Bay street, and on or about October 1, 1920, when the 
lease on the old location expired, all the vehicles and other articles then 
stored at the old location were moved to said ‘spirits sheds’ on the Atlantic 
Coast Line yards. Thereafter, in December, 1920, when the new location 
in the Atlantic Coast Line warehouse at East Broad and Gaston streets 
was ready for occupancy, the vehicles and other articles then stored in 
said ‘spirits sheds’ were moved to the new location in the warehouses at 
East Broad and Gaston streets. Each of said removals your petitioner 
avers were in accordance with petitioner’s rights under the policy contract, 
and were furthermore known to said insurance company and its said 





Te 
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agents, and assented to by them as in accordance with the policy contract 
and the privileges intended by the parties thereto to be enjoyed by peti- 
tioner. For that, under date of October 1, 1920, there was added to said 
policy by said insurance agents, at petitioner’s request, a certain ‘rider’ 
covering theft insurance, and in view of that addition to the concract, said 
agents called in and canceled all previously existing certificates, and is- 
sued new certificates instead, and canceled all previously existing passbook 
entries, and made new entries therein instead, naming at the time, how- 
ever, in said new certificates and passbook entries the old location at 412 
Bay Street East, although advised at and before so doing that the articles 
theretofore located at 412 Bay Street East had been aiready moved, or 
were then being moved, to said ‘spirits sheds,’ and were to be removed 
thence to the warehouse at Gaston and East Broad streets as soon as the 
same was ready for occupancy. Furthermore, on November 11, 1920, when 
said insurance company, through its said agents, issued to petitioner cer- 
tificates Nos. 10820 and 10830 covering two Liberty touring cars, and 
copies of which certificates are attached to this petition and designated as 
Exhibits C—17 and C—20, the locations in which said certificates was 
shown as A. C. L. Whses. A, B, C, and D, Savannah, Ga. (a part of the 
above-mentioned ‘spirits sheds’), said agents were at that time ana in their 
offices in Savannah, Ga., advised by petitioner's secretary, G. L. Kennedy, 
that the articles previously located at 412 Bay Street East were then lo- 
cated in said ‘spirits sheds,’ and that they and said two Liberty touring 
cars were to be removed thence to the warehouse at East Broad and Gas- 
ton streets as soon as the same was ready for occupancy. And said agents 
then and there requested said secretary to notify them of the removal to 
the warehouse at East Broad and Gaston streets when said removal took 
place. Pursuant to said request, and after said removal had taken place, 
petitioner, through its said secretary, gave written notice to said agents of 
said removal in a letter reading as follows: 
“*12/9/20. 
“*W. F. Train & Company, Savannah, Ga—Gentlemen: In re Policy 
A-2522, Liverpool & London. This is to advise that we have moved that 
portion of the stock of our cars which we have been carrying under the 
above policy in storage warehouse in the Coast Line yards on Bay Street 
Extension to a storage warehouse on Coast Line Yard, immediately adja- 
cent to the intersection of East Broad and Gaston streets. 

Yours truly, G. L. Kennedy.’ 

“Said notice and letter was written on the letter head and stationery 
of your petitioner. Notwithstanding said known removals, said insurance 
company did not callin or cancel any of the outstanding certificates nam- 
ing other locations nor cancel any of the passbook entries naming other 
locations, nor offer any objections to any of said removals, nor otherwise 
indicate any contention on its part that said removals were not permitted 
by the terms of said policy contract, nor that said removals were vot 
within the intention of the parties to the contract as being among the 
privileges to which petitioner was entitled under said contract, but, on the 
contrary, said insurance company, through its said agents, under date of 
October 31, November 30, and December 31, 1920, and in accordance with 
the practice theretofore pursued by them under the provisions of para- 
graph 8 of the above-mentioned ‘rider’ of March 16, 1920, relating to 
payment of premiums, rendered to petitioner their bills at the end of each 
of said calendar months for the premiums payable ‘on all risks canceled 
during that month, or prior thereto and remaining unpaid,’ the articles for 
the loss of which- this suit is now brought not being listed in any of ssid 
bills as among the ‘risks canceled during that month.’ 

Your petitioner further shows that after said fire, to wit, on May 18, 
1921, said insurance company, through its said agents, sent to petitioner 
and sought to have petitioner accept and attach to the policy contract a 
‘rider’ containing the following clause: ‘Notice accepted that any and all 
automobiles insured under this policy are located at either 222 Drayton 
street or 230 Drayton street, and not elsewhere. Your petitioner declined 
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to assent to this change in the previously existing contract and said insur- 
ance company thereupon canceled said policy. 

“There was destroyed in said fire the following articles of property 
belonging to petitioner, and which were at the time covered by said policy 
of insurance, to wit: Five Buick touring cars; three White trucks; three 
La Crosse tractors; three Liberty touring cars; two Liberty sport model 
cars; four Peerless touring cars; and three bodies for White trucks. The 
value of said property at the time of the fire and the loss sustained by 
petitioner through the destruction of said property by said fire was $38,- 
186.60. The amount, however, for which said articles were insured under 
said policy was slightly less, being $38,006.51. The wreckage and rem- 
nants were guarded by petitioner, upon authority of said insurance com- 
pany, and at its cost, from January 26 to March 17, 1921, inclusive, amount- 
ing to 51 days, at an expense for which watchmen’s fees of $3.30 per day, 
amounting in the aggregate to $168.03, making the total amount of peti- 
tioner’s claim against said insurance company growing out of said fire 
the total of $38,174.81.” 

The defendant’s demurrer to the amended petition as a whole is 
based on the theory that it fails to show any averment indicating an ac- 
ceptance of the risk upon the property involved as located at the time of 
the fire. The final demurrer to the amended petition, in which special ref- 
erence is made to the claim for the three bodies for White trucks, was in 
terms as follows: 

“(1) The petition as amended sets forth no cause of action against 
this defendant. 

“(2) The petition as amended shows that the property involved in 
the suit for which damages are claimed was not covered by the contract 
of defendant when the fire took place, and therefore defendant is not lia- 
ble for its loss. 

“(3) The petition as amended shows that the defendant did not insure 
ere bodies for White trucks alleged to have been entered in the pass- 
00k. 

“(4) Because it does not appear by the petition as amended that the 
defendant ever agreed to the insurance of the said three bodies for White 
trucks, or was advised of the entries in the passbook alleged to cover the 
same. 

“(5) The amendment does not set forth any cause of action.” 

.' The order of the trial judge in overruling the demurrer was as fol- 
ows: 

“Reference being had to plaintiff's amendment of November 30, 1921, 
and December 10, 1921, I am of opinion that the demurrers should be | 
overruled, and they are overruled, except so much of the tenth ground 
of the original demurrer which insists that the time when the entries in 
the passbook were made is not stated is sustained, with the right to the 
plaintiff to amend in 10 days to meet this demurrer.” 

The final amendment to the petition of December 10, which has al- 
ready been quoted, was made in response to this ruling of the court. 

Smith, Hammond & Smith, of Atlanta, and Adams & Adams, of Sav- 
annah, for plaintiff in error. 

Hitch, Denmark & Lovett, of Savannah, for defendant in error. 


JENKINS, P. J. (after stating the facts as above). The questions pre- 
sented by the record are: (1) Is the language relative to the location of 
the insured property contained in the original policy, as taken in connection 
with or as modified by the language of the certificates, to be construed as 
a descriptive recital made for the purpose of additional identification of the 
property, or must such language be treated as constituting an essential part 
of the terms and conditions of the contract attesting rights and limiting the 
liability thereunder? (2) If merely descriptive and used only as an addi- 
tional means of identification, does such language nevertheless constitute a 
material and continuing warranty, so that a breach thereof would invalidate 
the policy? (3) If such words should be construed as coniractual rather 
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than descriptive in their nature, or as consituting an essential warranty, is 
the defendant estopped by its knowledge and conduct from claiming the 
benefit thereof? (4) If the contract be otherwise enforceable, is the claim 
on account of the three bodies for White trucks maintainable, when, by the 
terms of the original policy, loss or damage to “extra bodies” is expressly 
excluded, and the policy states that the insurance is to cover “the body, 
machinery, and equipment of the automobile described herein,” and by the 
terms of the rider subsequently attached it was to cover “automobiles owned 
and for sale by the assured, consisting principally of automobiles known 
by the trade-name of (see certificate), including bodies, chassis, tops, and 
other equipment attached to or forming a part of such automobiles,” but 
when the certificate itself, to which reference is repeatedly made both by 
the original policy and by the rider, specifically insures the bodies for White 
trucks as such? 

“[1-3] 1, 2. Section 2475 of the Civil Code of 1910 declares that “the 
contract of insurance should be construed so as to carry out the true inten- 
tion of the parties.” The rules that contracts of insurance are to be liberally 
construed against the interest of the insurer who has prepared the policy, 
and so as to avoid a forfeiture, if possible, are not in conflict with this 
provision of the Code, nor do they run counter to that other fundamental 
rule of construction which prescribes that in case of ambiguity a contract 
will, if possible, be treated as valid and efficient rather than useless and nu- 
gatory, in order that the substantial purpose and intent of the contracting 
parties might be carried out, and that the parties are presumed to have hac 
in contemplation the nature and character of the business, and to have fore- 
seen the usual course and manner of conducting it. Thus, in construing a 
policy of insurance so as to arrive at the true intention of the parties, the 
ordinary legal and literal meaning of the words must be given effect where 
it is possible so to do without destroying the substantial purpose and effect 
of the contract. Maril v. Conn. Fire Ins. Co., 95 Ga. 604, 23 S. E. 463, 
30 L. R. A. 835, 51 Am. St. Rep. 102; Cherokee Brick Co. v. Ocean, etc., 
Corp., 21 Ga. App. 702, 94 S. E. 1032; Clay v. Phoenix Ins. Co., 97 Ga. 44, 
25 S. E. 417; North British, etc., Ins. Co. v. Tye, 1 Ga. App. 380, 58 S. E. 
110. 


[4] It is a well-recognized general rule that a policy of fire insurance 
which is expressly limited to loss occasioned while the insured property is 
located in a definite and particular place does not impose liability such as 
will follow the property upon its being removed to and destroyed at an- 
other and different place. Such a construction is plain enough where the 
contract embodies the “standard fire policy’? clause expressly stipulating 
that it shall cover the property “while” contained in a certain described 
building, “and not elsewhere.” The use of such particular words of limi- 
tation as quoted from the “standard fire policy” clause does not ,however. 
constitute the sole and only means of manifesting an intent to impose such 
a limitation upon the liability of the insurer. For example in a policy which 
did not contain such a clause, it has been held that, where the insured prop- 
erty is described in no other way than as being contained in a certain build- 
ing, no liability can extend for loss incurred elsewhere. Benton v. Farmers’ 
Mutual Fire Ins. Co., 102 Mich. 281, 60 N. W. 691, 26 L. R. A. 237. In 
such a case the sole basis of the liability necessarily rests upon such a con- 
struction. Likewise it has been recognized that, even theugh the insured 
property be otherwise described, yet, if it be designated as “contained in” a 
certain building, and from its nature, character, and ordinary use is to be 
continuously kept in such place, the location of the property is ordinarily 
to be taken as an essential element of the risk. This would be especially 
true where, as in Simonton v. Liverpool, etc., Ins. Co.. 51 Ga. 77, the 
terms of the policy plainly indicate that the nature and character of. the par- 
ticular building, such as the “two-story tin roof store,” was in the minds of 
the contracting parties as constituting a material element of the risk. While 
the text-book writers seem unable to lay down any uniform and trustworthy 
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rule relative to whether a mere statement ag to the location of the property 
constitutes a continuing warranty or isto be taken as a contractual limita- 
tion upon the insurer’s liability, it is perhaps in view oi the exceedingly 
great number of policies of the kind and character we have just referred to 
that we find attempted generalizations of the rule, such as the following 
from 19 Cyc. 664: 

“The location of the property is usually an essential element in the de- 
scription, and the policy will not be extended to property not within the 
terms of the description in this respect. The location of personal property 
is as material a part of its description as the location of buildings; and if 
the personal property is described as kept or contained in a certain building, 
its loss will not be covered if destroyed elsewhere. And a removal of the 
property to another building or location takes it out of the description of 
the policy.” 

[5, 6] Where, however, no such words of limitation are used as are 
employed in the “standard fire policy,’ and where the insured property is 
particularly described otherwise than by its location, and where from the 
mobile nature and character of the property and from the use intended the 
contracting parties must be presumed to have contemplated and foreseen 
that it would in the nature of things be more or less continually moved for 
different purposes to different places, the mere inclusion, along with other 
words of description does not necessarily require the construction that a 
statement of the location was intended to constitute an czsential part of 
the terms and conditions of the risk assumed, or, when thus intended merely 
for the purpose of additional identification, that it shou'd constitute an 
essential and continuing warranty. Of course, by inserting the clause of 
limitation embodied in the “standard fire policy,” or by the use of language 
of similar import, it is possible so to contract that any sort of property, 
and howsoever otherwise described, will be protected only while located at 
the place designated in the policy. Rosenthal v. Ins. Co. of North America, 
158 Wis. 550, 149 N. W. 155, L. R. A. 1915B, 361, Ann. Cas. 1916E; 395. 
But, where no such words of limitation are used, the intent of the parties 
must be gathered in each particular case from the language used, as viewed 
in the light of the attendant circumstances. Mr. Joyce, in his work on In- 
surance (2d Ed., vol. 4, § 2068) makes this observation: 

“But some consideration must be given to the nature of the property 
insured and the uses contemplated; so reference must be had to the volun- 
tary acts of the assured; in fact, all the material circumstances should be 
considered. * * * The above statement also applies where the property is, 
and is known by the assured to be, of such a character in connection with 
the business in which it is employed as necessitates its temporary removal 
and its being kept temporarily in places other than the owner’s premises, 
and where the description of location may be merely intended for identifica- 
tion.” 

In 2 Cooley’s Briefs on Insurance, 1618 (k), is found this statement - 

“On the question whether a statement in the policy that the personal 
property insured is situated in a certain place or contained in a certain 
building is a warranty that it shall remain in such location the courts are in 
direct conflict. The weight of authority is that statements as to location 
are matters of description only, and not continuing warranties.” 

[7] The great or seemingly great diversity of authority doubtless 
arises on account’ of the construction placed by the courts upon particular 
contracts, as to whether the language relative to the location of the property, 
as viewed in the light of the attendant circumstances, was intended to limit 
and define the rights of the parties, or whether it was intended merely as 
an additional aid to identification. In the instant case we are dealing, not 
with an ordinary policy of fire insurance, but with an “open” policy issued 
in favor of a dealer in automobiles. It will be observed that the fifth section 
of the warranty contained in the original policy provides: 

“The automobile described is usually kept in (see certificate) garage 
located 222-226 Drayton street, Savannah, Ga.” 








1772 Insurance Law Journal, Vol. 61. [1923 


It would not seem that such a statement of the location, especially 
where the cars are otherwise particularly described, could be taken as any 
sort of warranty, or that it was thereby intended to limit or define the lia- 
bility. The language is manifestly much too indefinite to afford the basis 
of any such construction. Counsel for defendant contended, however, that 
the certificates, which supersede the terms of the policy itself wherever in 
conflict, are precise in their statement as to location and contain no such 
loose and indefinite language, and that by it, and not by the language of 
the original policy, the contracting parties should be governed. While the 
certificates are made to control when in actual conflict, the terms of the 
policy under which the certificates are issued remain of full force and effect 
except where superseded by inconsistent terms of the certificates. Although 
the policy sought in a loose and general sort of way to specify the most 
usual location of the cars, it appears that even this was qualified by a ref- 
erence to the certificate, which by the terms of the rider was to govern in 
cases of conflict. Thus the original policy states that the cars are “usually” 
kept at a certain number on “Drayton street,” but qualifies this statement by 
adding “see certificate.” Most of the certificates give another location, but 
does this have the necessary effect of not only changing the stated location, 
but of striking that most significant word “usually” as well? In other 
words, in changing the stated place of location, does it go further and strike 
at the basic language employed by the policy, under which a:.d in accordance 
with which the certificate was issued? Construing the policy and certificate 
together, does it not rather appear that, instead of the car being usually 
located at “Drayton street,” it is usually kept at “Bay street’? In other 
words, instead of filling in the location blank as at “Drayton street,” the 
certificates substitute the words “Bay street,” but leave the original basic 
statement with reference thereto unaltered. This would seem to be at least 
a possible, if indeed not the most natural, construction, and in giving this 
construction it is possible to give effect to the language of both the original 
policy and the certificates issued thereunder. If such be a reasonable and 
possible construction, it should be applied, not only because the whole agree- 
ment can thereby be given effect, but also because such a construction is 
favorable to the insured, and the policy must be interpreted in his interest 
and against the interest of the insurer who prepared it. This familiar rule 
of construction has already been referred to, but the language used by Mr. 
Wood in his work on Insurance (page 140) seems appropriate here: 

“It is the duty of the insurer to clothe the contract in language so 
plain and clear that the assured cannot be mistaken or misled as to the bur- 
dens or duties thereby imposed upon him. Having the power to impose 
conditions, and being the party who drew the contract, he must see to it 
that all conditions are plain, easily understood, and free from ambiguity.” 

In the instant case is it necessarily true, as a matter of legal construc- 
tion, that the protection afforded by the policy is limited to a loss occa- 
sioned while the property is actually in the building referrec to in the cer- 
tificates, and not elsewhere, despite the lack of any such express clause of 
limitation as that embodied in the “standard fire policy,” despite the particu- 
lar description of the property other than by location, despite the use of 
the word “usually” in the original policy when referring to location, de- 
spite the character of the assured’s business and the extremely mobile na- 
ture of the property insured, and despite the broad and sweeping language 
quoted from the first provision of the policy insuring the property “while 
within the limits of the United States (exclusive of Alaska, the Hawaiian 
Islands, and Porto Rico) and Canada, including while in building, on road, 
or common carrier or other conveyance, ferry or inland steamer, or coast- 
wise steamer between ports within said limits,” and from the rider that the 
insurance “continues (unless canceled) until said property is delivered t8 
the purchaser or until the same otherwise passes out of the possession of 
the assured”? This is the defendant’s contention. In the brief of its 
learned and distinguished counsel appears this statement : 
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“The original policy shows a willingness on the part of the insurance 
company to insure in an extensive territory, but subject to the provisions 
that each automobile had to be specifically accepted and the evidence of 
such acceptance manifested by a certificate or entries in a pass book. If, 
for example, it was proposed to insure an automobile en route, a specific 
agreement would have to be made as to this automobile, and no contract 
could be inferred by the mere fact that the policy indicated a willingness to 
insure within an extensive territory. After the property arrived in Sa- 
vannah, then the insurance was covered by the riders and the certificates, 
particularly by the latter, which were specific. We submit that the word 
‘usually,’ which is used in the fifth paragraph of the original printed form, 
cannot help the defendant in error, in view of the specific contracts involved. 
It is in a printed form dated November 6, 1918. It was preliminary to spe- 
cific insurance and did not purpose to be the final, or the chief, contract 
with reference to specific property. On the contrary, the rider dated March 
16, 1920, and made a part of paragraph 9 of the original petition, in terms 
changes the policy, and at its conclusion provides that ‘the terms and con- 
ditions contained in this form supersede anything to the contrary printed in 
the policy to which this form is attached.’ ”’ 

Construing together the language of the policy and of the certificates 
written thereunder, and giving effect, so far as possible, to all of the pro- 
visions contained within the entire contract as construed in the light of the 
attendant circumstances and the essential purpose had in view by the con- 
tracting parties, we do not feel authorized to hold, as a matter of law, that 
the defendant’s contention is sound, and that this particular and peculiar 
policy must necessarily be taken and construed just as the ordinary “stand- 
ard fire policy,” which in express terms limits its protection to “while” the 
property is located as described “and not elsewhere.” ‘Shere are other 
clauses in the contract which seem to somewhat negative any such intention. 
For instance, if by legal construction we should say that the coverage is im- 
pliedly limited to while the cars are actually within the building named in 
the certificates, and not elsewhere, then the clauses of the rider which pro- 
vide that the policy shall be null and void if the automobiles described 
should be ‘‘used for carrying passengers for compensation, or rented, or 
leased,” or should be “operated in any race or speed contest,’ during the 
term of this policy, would be somewhat difficult to interpret and give effect 
to. The clause seems to corroborate the plaintiff's contention that the cov- 
erage of this dealer’s policy was not intended to be pinned down to one 
definite contingency, to wit, while the cars were actually contained within 
the building mentioned in the certificates, but was intended to provide pro- 
tection to the dealer against loss by fire under the broad and sweeping terms 
of coverage, having in mind the nature and character of the assured’s busi- 
ness and the usual course and manner of conducting it. 


[8] 3. If the policy, with its riders and certificates, were to be con- 
strued as limiting the coverage to “while” the cars were actually within the 
building designted by the certificates, “and not elsewhere,” we think that 
the trial judge was nevertheless correct in holding that the allegations set 
forth in the amendment were sufficient to legally raise the issue of estop- 
pel. It has become well settled that a forfeiture of a contract of insurance 
cannot be waived by a local agent without the express assent of the gov- 
erning authorities of the company. Lippman v. AZtna Ins. Co., 120 Ga. 247 
(4) 47 S. E. 593; Sparks v. Nat. Union Fire Ins. Co., 23 Ga. App. 38, 97 
S. E. 462. In other words, if the policy be valid when issued, the subse- 
quent knowledge, permission, or promise of the agent relative to invalidat- 
ing facts does not have the effect of reviving it. In Graham v. Niagara Fire 
Ins. Co., 106 Ga. 840, 32 S. E. 579, it was questioned whether even the gov- 
erning authorities could do so, but in Western Assurance Co. v. Williams, 
94 Ga. 128, 21 S. E. 370, it seems to be assumed that in such manner it 
could be done. It is, however, an equally well settled principle of law that 
notice to the local agent who writes the insurance, given at the time the 
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policy is issued and the premium paid, of the existence of a fact which by 
the terms of the contract would void the insurance, prevents the operation 
of the forfeiture, since— 

“the knowledge of the agent, who acts for the insurer when the policy is 
issued, of existing conditions which enter into the validity of the contract, 
is the knowledge of his principal; and if the policy is issued with knowl- 
edge of a fact or condition which by a stipulation in the contract would ren- 
der it void, the insurer is held to have waived the existence of such fact 
er condition in its application to the provisions of the policy. Otherwise 
the insurer would knowingly issue and accept pay for a policy void in its 
very inception, thereby practicing a fraud upon the insured.” Athens Mu- 
tual Fire Ins. Co. v. Evans, 132 Ga. 703, 710, 64 S. E. 993, 996, citing Me- 
chanics’ Ins. Co. v. Mutual Bldg. Ass’n, 98 Ga. 262, 25 S. E. 457;, Johnson 
v. AZtna Ins. Co., 123 Ga. 404, 51 S. E. 339, 107 Am. St. Rep. 92. 

See, also, Athens Mutual Ins. Co. v. Ledford, 134 Ga. 500, 68 S. E. 
91; Atlas Assurance Co. v. Kettles, 144 Ga. 306, 87 S. E. 1; Atlanta Home 
Ins. Co. v. Smith, 136 Ga. 592, 71 S. E. 902. 

In Simonton v. Liverpool, etc., Ins. Co., 51 Ga. 76, at the time the policy 
was issued the stock of goods was actually located in the house where 
under its terms they were required to be kept. The court held that neither 
notice to the agent of their subsequent removal nor his verbal consent there- 
to operated to prevent a forfeiture, on account of such consent not being 
indorsed on the policy. In Beasley v. Phoenix Ins. Co., 140 Ga. 126, 127, 
78 S. E. 722, while the agent knew of the additional insurance prior to the 
date of the fire, he did not have knowledge thereof at the time the policy 
was issued. In like manner, in Nowell v. British-American Assurance Co., 
17 Ga. App. 46, 85 S. E. 498, the additional insurance referred to was pro- 
cured subsequent to the date of the policy sued on. In May v. Globe, etc., 
Fire Ins. Co., 23 Ga. App. 798, 99 S. E. 631, while the vacancy existed with 
the knowledge of the agent at the time the policy was issued, it cannot be 
said that he must have then known that it would so remain for more than 
the 10 days allowed by the contract. In Athens Mutual Ins. Co. v. Evans, 
132 Ga. 703, 64 S. E. 993, the rulings made in the syllabus are as follows: 

“1. Where when a policy of fire insurance was issued upon a house the 
title thereto was in the insured, and the policy contained a condition that, 
unless provided otherwise by agreement indorsed thereon or added thereto, 
it should become void ‘if any change, other than by the death of an insured, 
took place in the title of the subject of insurance, the subsequent conveyance 
by the insured of the title to another, to secure the payment of a debt due 
him for the construction of the house, without the consent of the insurer, 
indorsed on or added to the policy, was stch a violation of the inhibition 
against a change in the title as by the terms of the policy rendered it void. 

“2. Where the policy also provided that ‘no officer, agent. or other rep- 
resentative of this company shall have the power to waive any provision or 
condition of this policy, except such as by the terms of this policy may be 
the subject of agreement indorsed hereon or added hereto, and as to such 
provisions and conditions no officer, agent, or representative shall have such 
power or be deemed or held to have waived such provisions or conditions, 
unless such waiver, if any, shall be written upon or attached hereto, nor 
shall any privilege or permission affecting the insurance under this policy 
exist or be claimed by the insured unless so written or attached,’ the agent 
representing the compny when the policy was issued had no power to bind 
the company by then giving a parol permission for the making of such se- 
curity deed. “ 

“3. In the absence of fraud, accident, or mistake, the terms of a writ- 
ten contract cannot be varied by parol evidence. 

“4. As the law of this state requires that a contract for fire insurance 
shall be in writing, such a contract cannot be made partly in writing and 
partly in parol. ; in 

“5. Where a policy contained the above-mentioned provisions and the 
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property insured was a house, which the insurance company, at the time 
the policy was issued, knew the insured was under a moral and legal obli- 
gation to convey to another to secure the payment of a debt contracted for 
its construction, the issuance of the policy with such knowledge did not es- 
top the company, when an action was brought upon the policy to recover for 
a loss, from insisting that the policy was rendered void when such a con- 
veyance of the insured property was made without the consent of the in- 
surer thereto having been obtained and expressed as the policy required.” 

Even that case does not seem analogous to the one at bar. , 

There, as is pointed out on page 711 of the opinion in 32 Ga., on page 
06-of 64S. E.: 

“The policy was not, under facts known to the insurer, according to its 
terms, void when it was issued. On the contrary, it was then perfectly 
valid; for if the house had been, without fault of the insured, destroyed by 
fire, in the interval of time between the issuance of the policy and the mak- 
ing of the security deed to Golucke & Son; the company would have been 
liable to the insured under its contract. It was the subsequent act of the 
insured which invalidated the policy. It matters not that this was an act 
which he was morally and legally bound to perform, and that the agent of 
the insurer knew this when the policy was issued. The company issued the 
policy with a promissory warranty on the part of the insured, implied by his 
acceptance of the same with the condition as to subsequent change of title 
therein that the title should remain as it then was, unless changed with 
the consent of the company expressed by indorsement upon or addition to 
the policy. If it be granted that the company knew, through knowledge 
imparted to its agent, that sooner or later Evans was bound to make the 
security deed to the contractors who built the house for him, he, on the 
other hand, knew that, in order to execute this deed without thereby ren- 
dering the policy void, he must first obtain the written consent of the com- 
pany, expressed in the manner pointed out by the policy. If he had applied 
for this consent and it had been refused, he could have surrendered the 
policy and collected from the company the difference between the amount of 
the premium which he had paid and the customary short rate for the time 
during which the policy remained valid.” 

In the instant case it is set forth in the amendment to the petition that 
at the very time the certificates were issued the defendant was informed 
that the cars were not at the place which the certificates indicate, but that 
some of them had already been removed, and that the remainder were at 
that time being removed. In this case, according to the allegations, the in- 
surer jssued the certificates with actual knowledge to itself through its agent 
that the statement therein set forth with reference to the location was not 
true. Accordingly, in the languag of the Evans Case, since the policy was 
“issued with knowledge of a fact or condition which by a stipulation in the 
contract would render it void, the insurer is held to have waived the ex- 
istence of such fact or condition in its application to the provisions of the 
policy.” 

[9] 4. In reference to the claim for the three bodies for White trucks, 
while it is plain that the original policy in insuring automobies sought by 
express terms to exclude “extra bodies”—that is, the insurance on an au- 
tomobile included only “the bodies, chassis, and other equipment attached 
to or forming a part of such automobiles’—-still, where by the passbook it 
is made perfectly plain that in the case of these three bodies they were by 
special contract specifically insured as such, and-since the claim is not made 
as for “extra bodies” going along with automobiles insured as such, we 
think that the terms of the actual contract, as evidenced by the passbook, 
should govern. It appears from paragraph 4 of the amendment that the 
insured must have filled out an entry blank on a form furnished by the 
company for that purpose covering these three articles; that the company ~ 
thereafter entered the same upon the passbook, thereby assuming the risk, 
and the plaintiff assuming its own obligation for the premium. The fact 
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that the original policy speaks of the insurance as for automobiles and ex- 

cludes extra equipment when issued on automobiles should not permit the 

company to escape liability on its own obligation thus definitely and specifi- 
cally incurred. 

Judgment affirmed. 

Stephens and Bell, JJ., concur. 

Oe 
EMERSON v. WESTERN AUTOMOBILE INDEMNITY ASS'N erat. 
(No. 24062.) 
(Supreme Court of Kansas. Dec. 9, 1922. Rehearing Denied Jan. 6, 1923.) 
211 Pacific Reporter, 622, 
(Syllabus by the Court.) 

1. INSURANCE— ACTION TO RECOVER FOR UNJUSTIFIABLE 

INTERFERENCE BY INSURER WITH CONTRACT RIGHTS 
. OF INSURED PREVENTING PAYMENT OF JUDGMENT PRO- 

CURED BY INSURED FOR LOSS SUSTAINED, HELD ACTION 

ON POLICY. 

An action to recover for an unjustfiable interference with contract 
rights, by which an insurer, through its influence and persuasion, induced 
the insured to avoid the maturity of the insurance and thereby prevented 
the payment of a judgment procured by the insured for the loss sustained, 
is held to be one on the policy or contract of indemnity following the rule 
of Emerson v. Indemnity Ass’n, 105 Kan. 242, 182 Pac. 647. 

(For other cases, see Insurance, Dec. Dig. § 608.) 

3. INSURANCE—EVIDENCE HELD TO SUPPORT FINDING THAT 
INSURER INTERFERED WITH CONTRACT RIGHTS OF IN- 
SURED AND PREVENTED PAYMENT OF JUDGMENT OB- 
TAINED BY HIM. 

The evidence examined and held to be sufficient to sustain the general 
finding of the jury to the effect that the defendant wrongfully interfered 
with contract rights and prevented the payment of the judgment obtained 
by the insured. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

4. INSURANCE—INSTRUCTION SUSTAINED BY THE EVIDENCE 
HELD NOT ERROR. 

It is further held that the evidence furnished a basis for the instructions 
challenged by the defendant, and that they are without material error. 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 

6. INSURANCE—PLAINTIFF ENTITLED TO INTEREST ON RE- 
COVERY IN ACTION FOR WRONGFUL INTERFERENCE 
WITH CONTRACT RIGHTS. 

The plaintiff was entitled to interest on his recovery for the wrongful 
interference of the defendants, and it appearing that interest on the re- 
covery was not included in the verdict, the trial court had the power and 
it was its duty to add interest on the recovery from the time of the inter- 
ference. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Appeal from District Court, Wyandotte County. 

Action by J. O. Emerson, as trustee in,bankruptcy of Preston Sterrett, 
against the Western Automobile Indemnity Association and another, and 
plaintiff cross-appeals. From a judgment for plaintiff, defendants appeal. 
Modified and affirmed. 

A. M. Keene, of Ft. Scott, and L. W. Keplinger and C. W. Trickett, 
both of Kansas City, for plaintiff. 

David F, Carson, of Kansas City, for defendants. 


Jounston, C. J. This action was brought by J. O. Emerson, as trus- 
tee, in a bankruptcy proceeding, against the Western Automobile Indemnity 
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Association upon a contract of indemnity between the bankrupt W. P. Ster- 
rett, insuring him against loss resulting from injury to persons or the prop- 
erty of others in the operation of his automobile. The plaintiff recovered, 
and defendants appeal. 

While driving his automobile Sterrett negligently struck and injured 
Carl A. Anderson, for which Anderson recovered a judgment for $2,500, 
which was reviewed in this court. Anderson y. Sterrett, 95 Kan. 483, 148 
Pac. 635. The indemnity contracted for was not paid by the association, 
and under the terms of the policy an action thereon could not be maintained 
by the insured until the loss had been paid by him in money. It was al- 
leged that the association, to prevent the maturity of the obligation and 
avoid the payment of the insurance, wrongfully interfered with contractual 
rights, and persuaded and induced Sterrett to withhold payment or en- 
forcement of the judgment, and to that end had employed attorneys to re- 
sist proceedings in aid of execution, and also by persuading and prevailing 
upon Sterrett to file proceedings in bankruptcy, all being done to prevent 
payment or satisfaction of the judgment and to evade and defeat liability 
on the indemnity contract. 

On the first trial of the case, judgment was given for plaintiff, but on 
an appeal the case was reversed for an error in the admission of evidence. 
Emerson v. Indemnity Ass’n, 105 Kan. 242, 182 Pac. 647. The second trial 
resulted in another judgment for plaintiff, and it is the one of which de- 
fendant is now complaining. 

[1, 2] It is first insisted that the action should be regarded as one of 
tort, and being of that character the trial court did not obtain jurisdiction 
over the defendant by the process served upon it. That question was .de- 
termined on the first appeal. and it was held to be an action on the policy. 
It is contended further that the character of the action was changed by an 
amendment of the petition after the first appeal. That amendment was 
made in response to a statement in the opinion on the former appeal that 
the petition did not fully and definitely allege that the misconduct of de- 
fendant prevented the maturity of the indemnity obligation and the pay- 
ment of Sterrett’s loss in money. From the general averments made in 
the first petition it was assumed that the defendant’s purpose was to pre- 
vent payment and that its efforts in that direction had resulted in the non- 
payment of the judgment. Upon that interpretation and theory the law of 
the case was declared, and it must be held that the amendment did no more 
than to elaborate the averments as to the wrongful interference of the de- 
fendant in preventing the payment of the judgment and the maturity of its 
indemnity contract. The evident purpose was to make the amended peti- 
tion conform to the assumed intent of the original petition, and in no 
sense did the amendment change the cause of action. 

[3] The principal contention is that there is a lack of proof that the 
defendant did interfere with the contractual relations of the parties or had 
wrongfully induced Sterrett to defeat the payment of the judgment. The 
defendant employed counsel to defend the claim of Anderson against Ster- 
rett which resulted in a judgment, but this was its right-as well as its ob- 
ligation under the contract of indemnity and its by-laws. Plaintiff says. 
however, that the evidence shows that it did not stop with the exercise of 
this right, but thereafter substituted itself for Sterrett, intermeddled with 
the proceedings and interfered-with the steps taken towards the enforce- 
ment of the obligations of Sterrett to the plaintiff. When proceedings in 
aid of execution were first instituted, the attornevs that had represented the 
defendant appeared with Sterrett and resisted the application of his prop- 
erty to the satisfaction of the judgment. About a year later another pro- 
ceeding of the same character was begun, and the same counsel appeared 
and made like resistance. While an offcer of the defendant said that the 
attorneys who appeared in these proceedings were not acting for the defend- 
ant or paid by it for their services, and Sterrett also stated at one time 
that they were acting upon his own request and employment, yet his own 
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testimony in that respect appears to be contradictory. He testified that he 
had asked the attorneys to appear for him and had not since paid them, 
but that he expected to pay them when they sent him a bill. The service 
was rendered about seven years before the trial in this case, but no bill has 
been presented to or paid by him. In testifying in one of the proceedings at 
another time and in answer to a question, did he employ the attorneys in 
the proceedings or were they employed by the association, he answered, 
“They were employed by the automobile indemnity association, or I sup- 
pose they were.” In answer to another question, if it was not a fact that 
the attorneys did not appear for him, but did appear for the association, he 
answered. “No, I don’t think that is so. I don’t know.” A witness stated 
that on one occasion when Sterrett was asked why he stood all the ques- 
tioning and embarrassment of the proceedings towards the enforcement of 
the judgment, when the association owed the indemnity and he had paid 
for it, why didn’t he allow it to be collected and the judgment paid, he re- 
plied, “That is all right, the insurance company will take care of me on 
that.” Notwithstanding the denials that the attorneys were acting for the 
defendant in these proceedings, a part of the evidence warranted the infer- 
ence drawn by the jury that the attorneys represented the defendant and 
were acting for it in these proceedings. 

As to the particiption of the defendant in the bankruptcy proceedings, 
there was the evidence that about the time the judgment was cbtained R. P 
Rice, a brother of the president of the defendant, and its agent to adjust 
and settle claims, visited Anderson several times and sought to obtain a 
compromise of the claim, offering to pay $700 to settle it. He stated that 
he was representing the defendant and that if his offer was not accepted 
Anderson would get nothing. As an inducement to settle on the basis of 
the offer, he stated that Sterrett would file a petition in bankruptcy, transfer 
his property to his wife, and if the offer was not accepted nothing would 
be paid. He further said that the association had a similar case in Joplin, 
Mo., where he made an offer of settlement which was refused and the 
result was the claimant got nothing. In testifying to the character of his 
agency, Rice stated that he was an adjuster of defendant, but that he did 
not negotiate settlements of claims without express authority from the 
defendant. According to evidence in the case he did represent the defend- 
ant in the attempt to settle the claim in question, and in that capacity repre- 
sented that Sterrett would become a bankrupt and that Anderson would 
get nothing unless the offer he made was accepted. What the adjuster said 
would happen actually did happen. Sterrett followed the course marked out 
by the representative of the defendant. It-appears the home was held ir 
his wife’s name, and that he took the benefit of the bankrupt act. This 
evidence of itself was not conclusive as to the charge made against the de- 
fendant. but it was competent testimony and with other testimony and cir- 
cumstances brought out tended to prove the unlawful interference of the 
defendant to prevent the ripening of a liability against it for the indemnity 
and to prevent the payment of the judgment. It tended to show that it 
dominated Sterrett and employed him as a factor in evading the maturity 
of its obligation for indemnity and in defeating the payment of the judg- 
ment. 

[4] A contention is made that the court erred in the instructions given 
to the jury. One complaint is that there was no basis for an instruction 
that if a finding was made from the evidence that the defendant assisted 
Sterrett in the proceedings in aid of execution and in the bankruptcy pro- 
ceeding, that fact in connection with the other evidence might be considered 
in determining whether the defendant induced or procured Sterrett to re- 
fuse payment of the Anderson judgment. We have ascertained that there 
was evidence tending to prove the facts recited, and there was no error in 
the instruction. 

Another instruction challenged related to the payment of the expenses 
of the litigation. The jury were advised that the defendant had a right to 
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pay the necessary expenses incurred in defense of the action in which the 
judgment was obtained against Sterrett, and that items of expense paid for 
that purpose could not be considered in determining the liability of the de- 
fendant in this action, but, if the expenses contributed by defendant were 
not used in paying the actaul expenses of the Anderson action, the jury 
might consider it for what it was worth, taking into consideration all the 
facts disclosed by the evidence in regard to the liability of the defendant 
There was evidence of checks sent and remittances made by the defendant 
to its attorneys, but the president of the association testified that these were 
for expenses in the Anderson action. It was a question for the jury to 
determine the credit to be given to his testimony as to whether the remit- 
tances were for the necessary expenses of that litigation, and if they so 
found they were told that they could not consider them in determining the 
liability of defendant in this action. We discover no material error in the 
instructions. 

[5] Criticism is made of that part of the charge in which the court in 
effect said that the Anderson judgment created an obligation of the highest 
order, and that the law does not impute to Sterrett an intention to evade or 
defeat the obligation of the judgment and, if the jury found that he would 
probably have paid the judgment voluntarily or in¥oluntarily, but for the 
interference of the defendant by inducing him not to pay it so that de- 
fendant could not be compelled to pay the indemnity which it had contracted 
to pay, or if it had induced Sterrett to become a bankrupt and thereby be 
discharged from the payment of the judgment, the plaintiff would be liable. _ 
In that connection the jury were told: 

“It is not necessary for the jury to find with absolute certainty that 
Sterrett would have paid the judgment to Anderson if the defendant asso- 
ciation had not meddled in the matter, if you find it did meddle, but it is 
necessary that the jury shall find that there was a reasonable probability 
that a man in Sterrett’s condition in life, taking into consideration his 
financial ability, his earning capacity, and all other facts shown in the evi- 
dence, would have paid said judgment voluntarily or involuntarily, had the 
defendant not meddled.” 

There is no good ground for complaint of the statement that the law 
does not impute to Sterrett an intention to evade or defeat the obligation of 
the judgment. Fraud and wrong is never to be imputed without satisfac- 
tory proof. The instruction as given does not carry the import assumed by 
defendant that, as the law did not impute such a purpose to Sterrett, some- 
body must have persuaded or induced him to do it, and that somebody was 
the defendant. In the instructions the jury were told not to find against 
the defendant unless the evidence established that it had meddled and inter- 
fered to prevent the payment of the judgment. The part of the instruction 
which related to the certainty of proof that Sterrett would have paid the 
judgment if the defendant had not meddled in the matter accords with the 
rule laid down in the opinion on the former appeal where it was said: 

“Absolute certainty that Sterrett would have paid the judgment, if the 
defendant had not meddled is not essential. A fair and reasonable proba- 
bility is all that need be established.” Emerson v. Indemnity Ass’n, 105 
Kan. 242, 182 Pac. 647. 

Aside from the evidence as to the interference with contractual rights 
by defendant, there was testimony produced tending to show that Sterrett 
was earning about $4,500 a year, had an automobile worth about $2000, 
had purchased a home, the title of which had been taken in the name of his 
wife, and that when he took the benefit of the bankrupt act his only in- 
debtedness other than a few small items was the Anderson judgment of 
$2,500. The indemnity in question to which he was entitled was sufficient 
to have met this obligation. Instead of procuring and using the indemnity 
for that purpose he yielded to the influence and machinations of the de- 
fendant whose purpose was, according to the evidence to disable Sterrett 
and prevent the payment of the judgmgent and thus evade its obligation to 
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pay the indemnity. Some objections were made to rulings on the admission 
of testimony, but in these we find nothing substantial. 

A cross-appeal has been filed by the plaintiff, in which he complains of 
a ruling excluding the letters of defendant’s attorneys to their client re- 
specting the litigation. No error can be predicated on these rulings first, be- 
cause plaintiff is not asking and admits that he does not desire the verdict 
to be set aside or that a new trial be granted. Another reason why the as- 
signed error should not be considered is that this question was determined 
on the former appeal in which it was held that the letters were privileged 
communications, and no reason is seen for changing that decision. 

[6] He further complains that he was not allowed interest on his re- 
covery prior to the rendition of the judgment against defendant in this case. 
There is ground for this complaint. The evidence establishes that the in- 
terference of the defendant began at least as early as the time the Ander- 
son judgment was rendered. The action, as we have seen, was on the con- 
tract of indemnity, and but for defendant’s interference the judgment would 
have been paid. The wrong of the defendant in this respect deprived the 
plaintiff of the use of the money adjudged to be paid, and plaintiff was 
therefore entitled to interest at the legal rate from the time the Anderson 
judgment was rendere& Defendant cannot be exempted from the payment 
of interest or allowed to profit by its wrongful action in withholding indem- 
nity which it should have paid, and keeping the plaintiff out of the use of 
the money to which he was entitled. The jury made no specific finding as 
to interest, but it appears from the record that no interest is included in the 
verdict. This is shown by the tact that the verdict is for the exact amount 
of the judgment. The dispute between the parties was whether or not there 
had been an unlawful interefernce with the payment of the judgment, and 
there was no actual controversy as to interest. The trial court rightly told 
the jury that if they found that payment was prevented by the defendant 
and that Sterrett was induced by it to become a bankrupt so as to be dis- 
charged and released from payment, plaintiff would be entitled to the amount 
of the judgment with interest on $2,500, the amount of the indeninity from 
the date of the judgment, to wit, March 19, 1914, at the rate of 6 per cent. 
per annum. There being no controversy over the amount of recovery if 
defendant was found to be liable and that amount having been definitely 
determined as the amount of the judgment, and it being clear that interest 
was not included in the verdict, the judgment is open to correction at this 
time. It is not necessary to resubmit that question to the jury. It has been 
said: 

“When in such case it ¢learly appears from the findings of the jury 
that no interest has been included in their verdict, and it also clearly appears 
from such findings, from the admission of the party to be charged or other 
incontrovertible evidence. from what date interest should be allowed, the 
court may compute the interest and include it in the judgment.” Smith v. 
Railway Co., 90 Kan. 757, 136 Pac. 253. 

See, also. Girardey vy. Girardey. 99 Kan. 679, 163 Pac. 165; Berry v. 
Dewey, 102 Kan. 392, 170 Pac. 1000; Smith Bros. v. Hanson, 106 Kan. 
32, 187 Pac. 262; Manrosi v. Oil Co., 107 Kan. 71, 190 Pac. 619. 

In such a case it is a mere matter of computation, as mitch so as if the 
jury had allowed interest at a rate other than the legal rate or as if there 
had been special findings expressly excluding interest where under the law 
a party was clearly entitled to interest upon the recovery for a definite time 
at a definite rate. Being a matter of computation it could and should have 
heen added by the court. 

The trial court is therefore directed to award interest to plaintiff at the 
fate of 6 per cent. per annum on $2,500 from March 19, 1914, and when so 
modified the judgment is affirmed. 

All the Justices concurring. 
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BAKER v. NORTH RIVER INS. CO. (No. 24085.) 
(Supreme Court of Kansas. Jan. 1923.) 
212 Pacific Reporter, 118. 
(Syllabus by the Court.) 

1. INSURANCE—CANCELLATION OF POLICY BY NOTICE TZ 
AGENT HELD VOID. 

A fire insurance policy contained the usual provision authorizing its 
cancellation by the company by giving five days’ written notice to the in- 
sured and by tendering him the pro rata unearned premium thereon, if 
the premium had been paid. Held that, where the company, after accept- 
ing the premium and delivering the policy, attempted to cancel it by no- 
tice to its local agent, and no notice was given to the insured of the can- 
cellation until after a loss occurred, and no part of the unearned premium 
was returned to him, the cancellation was ineffective and void. 

(For other cases, see Insurance, Dec. Dig. § 232.) 

2, INSURANCE—BURDEN ON INSURER TO PROVE RATIFICA- 
TION OF AGREEMENT BETWEEN AGENT AND INSURED 
AS GROUNDS FOR AVOIDING POLICY; EVIDENCE HELD 
INSUFFICIENT TO SUSTAIN RATIFICATION BY INSURED 
OF ISSUANCE OF SECOND POLICY. 

The defendant issued and delivered a policy to plaintiff insuring his 
touring car from loss by fire. The car was destroyed by fire, and the com- 
pany denied liability on the ground that its local agent was agent for the 
insured and issued policies to lim without his request and without con- 
sulting him, and that, in lieu of the policy sued upon, the local agent ct 
defexdant issued to plaintiff a policy in another company, duly paid the 
premium, and that the second policy had ever since been in full force and 
effect, and that after the loss occurred plaintiff ratified the issuance of the 
second policy by making proof of loss thereunder. Held, that the burden 
rested upon the defendant to prove ratification, and that plaintiff had full 
knowledge of his rights and of the material facts, and held, further, upon 
the facts stated in the opinion, that the defendant wholly failed in this re- 
spect. 

(For other cases, see Insurance, Dec. Dig. § 234.) 

3. INSURANCE — INVALID CANCELLATION NOT AFFECTED 
BY RATIFICATION WHEN ACT OF INSURED RELI#D 
UPON IS INDUCED BY IGNORANCE OR FALSE REPKE- 
SENTATIONS. 

An invalid or defective cancellation by the insurer will not become 
effective by ratification, when the act of the insured relied upon is in- 
duced by his ignorance of the facts or of his rights, or by false represent- 
ations of the insurer’s agent. 

(For other cases, see Insurance, Dec. Dig. § 234.) 

4. INSURANCE—INSURED NOT ESTOPPED FROM RECOVER- 
ING UNDER POLICY BY PROOF OF LOSS UNDER RE- 
NEWAL POLICY. 

Where the facts are undisputed that the insured learned for the first 
time about the second policy after the loss occurred, but, acting on the 
advice and suggestion of the local agent of the defendant, signed profs 
of loss under the second policy, held, when the loss occurred, the rights and 
liabilities of plaintiff and defendant had become fixed, and that nothing 
done by the plaintiff in an effort to collect his loss upon the second pol- 
icy altered the position of the defendant or furnished any ground for er 
estoppel. 

(For other cases, see Insurance, Dec. Dig. § 234.) 

5. INSURANCE—EVIDENCE HELD SUFFICIENT TO SUSTAIN 
FINDING FOR INSURED ON AUTOMOBILE FIRE POLICY 
The first policy issued was for $3,000. In the second the amount had 

been reduced to $2,500, and the premium had been increased from 80 cenis 
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to $1 per thousand. There were also other material differences in the two 
policies Held, upon the facts stated in the opinion, that there was no evi- 
dence to warrant the inference that the local agent possessed authority to 
write a new policy for a different amount at a higher premium and dif- 
fering materially in other terms. 

(For other cases, see Insurance, Dec. Dig. § 100. 

Appeal from District Court, Cowley County. 

Action by R. L. Baker against the North River Insurance Company. 
From judgment for plaintiff, defendant appeals. Affirmed. 


C. C. Crow, Wm. G. Holt, and John H. Newman, all of Kansas City, 
Mo., and Ellis Fink, of Winfield, for appellant. 
W. L. Cunningham, of Arkansas City, for appellee. 


Porter, J. The defendant issued and delivered a policy of insurance 
to Dr. R. L. Baker insuring his touring car to the amount of $3,000 for 
one year against loss by fire or lightning. He paid the premium, took the 
policy, and put it in his safety box at the bank. About a year afterwards 
his car was destroyed by fire. The company denied liability, and he 
brought this action, in which he recovered judgment, and the North River 
Insurance Company appeals. 

The defense was that the policy had been canceled. It was alleged 
that Claud L. Vaughn was the general manager of the Hess Real Estate 
Company, of Arkansas City, Kan., which was at all times the defenda‘:i’s 
local agent, and that for a long time prior to the issuance of the policy de- 
fendant’s agents had been the plaintiff's agent, issuing policies to him 
without any request, and transacting all his insurance business without 
consulting him; that on the 11th day of February, 1920, the Hess Real 
Estate Company under defendant’s instructions canceled the policy, and 
in lieu thereof issued a policy of insurance duly executed by the American 
Insurance Company of New Jersey; that the premium was duly paid to 
the latter company and the policy countersignd by the Hess Real Estate 
Company, and had ever since been in full force and effect. z 

The answer alleged that after plaintiff's loss occurred he made out a 
regular proof thereof to the American Insurance Company under its pol- 
icy, and stated under oath that there was no other insurance on his auto- 
mobile, and was now estopped from claiming any rights under the policy 
issued by the defendant. Another defense was that the policy sued upon 
containing a clause forfeiting the insurance if the insured in his proof of 
loss to defendant made any false statement; and it was claimed that he 
had forfeited his rights by failing to disclose that he held a valid policy 
in the American Insurance Company. 

A verified reply denied that Vaughn or the Hess Real Estate Com- 
pany was plaintiff's agent for the purpose of renewing, canceling, or ef- 
fecting other insurance, and alleged that plaintiff had no notice or knowl- 
edge of the existence of the policy issued by the American Insurance Com- 
pany until after the loss occurred, and never authorized or ratified its is- 
suance or made any claim under it, with a knowledge of the facts. 

The undisputed facts are that the next day after the fire Dr. Baker 
learned for the first time about the American Insurance Company policy. 
He had taken the policy sued upon to Vaughn, who informed him that it 
had been canceled. Plaintiff asked him how it came that it was for $2,- 
500 when the other policy was for $3,000. Vaughn said that that was all 
the insurance he could give him then. Acting on the advice and sugges- 
tion of Vaughn, he signed proofs of loss prepared by Vaughn which were 
sent to the American Insurance Company. Vaughn told him the North 
River Insurance Company had canceled the other policy, and “to leave it 
to him and he would get the money.” The American Insurance Company 
denied any liability on the policy, and no action was Lrought against that 
company. 

[1] There are a number of very good reasons why the judgment 
must be affirmed. In the first place, the only provision for cancellation 
was the usual clguse in the policy reading: 
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“It [the policy] may be canceled by the company by delivering or 
mailing to the insured at his last-known address five days’ written notice 
of such cancellation, and, if the premium has been paid, by tendering in 
cash, postal money order, or check the pro rata unearned premium thereon.” 

[2] In no respect was this provision complied with. No notice at 
all was given to plaintiff of the cancellation, and no part of the unearned 
premium was returned to him. In the second place, the burden was upon 
the defendant to show that the local agent of the defendant was the plain- 
tiff’s agent. ~The defendant wholly failed in this respect. The burden 
rested upon defendant to prove ratification, and that plaintiff had full 
knowledge of his rights and all the material facts. Owings v. Hull, 9 
Pet. (34 U. S.) 607, 9 L. Ed. 246. 


[3] “An invalid or defective cancellation by the insurer will not be- 
come effective by ratification, where the act of the insured relied on as 
evidencing a ratification is induced by his ignorance of the facts or of his 
rights, or by the false representations of the insurer’s agent. 3 Cooley on 
Insurance, 2806(k); Cassville Roller Mill Co. v. A®tna Ins. Co., 105 Mo. 
App. 146, 79 S. W. 720. 


Even where there is a contract arrangement between the insured and 
the local agent to renew a policy the presumption is that the renewal is 
for the same time, terms, premium, and with the same insurer. Brown v. 
Ins. Co., 82 Kan, 442, 108 Pac. 824; 6 Cooley on Insurance, 850. 

[4, 5] There were numerous material differences in the two policies, 
the amount of insurance had been reduced from $3,000 to $2,500. The pre- 
mium had been increased from 80 cents to $1 per thousand. There was a 
mortgage on the automobile held by a dealer, and the policy sued upon 
recited this fact and protected the mortgagee. No mention of it was made 
in the policy issued in the name of the American Insurance Company. 
So that, even if Vaughn and the real estate company were shown to be 
plaintiff's agents, to renew the insurance, there was ro evidence whatever 
to warrant the inference that they possessed authority to write a new 
policy for a different amount, at a higher premium, and differing materi- 
ally in other terms. Nothing that plaintiff did under the advice of the de- 
fendant’s local agent in an attempt to collect the loss from the American 
Ii:surance Company estops him from claiming under this policy, for the 
reason that nothing done by him in that respect altered the position of the 
defendant, or furnished any ground for an estoppel. When the loss oc- 
curred the rights and liabilities of the North River Insurance Company 
and the plaintiff had become fixed; and this was true before anything oc- 
curred which could be called an attempt on the part of the plaintiff to 
ratify the issuance of the other policy. Until the day after the fire plain- 
tiff knew nothing of the attempted cancellation or the issuance of the new 
policy, and, as his rights had fully accrued under the defendant’s policy 
he was entitled to recover $3,000 if his loss equaled that sum. He had 
paid the premium for that much insurance which the company had in its 
possession at the time the loss occurred. There are numerous cases in 
the books involving the same questions presented here; and in a similar 
situation it has been held that the insured may bring suit on both policies 
without waiving any rights under either. Hartford Fire Ins. Co. v. Tewes, 
132 Ill. App. 321. In that case the appellee brought suit upon both the old 
and the new policies. It was argued that by suing on the new he elected 
to treat them as valid and thereby conceded that the old were not in force. 
In the opinion it was said: 

“The companies who issued the new policies could with équal logic 
say that, as appellee sued appellant and the Eagle, he thereby elected to 
treat the old policies as in force, and the attempted cancellation as void. 
* * * By this reasoning, each insurance company would be able to 
show that by suing each he had released all.” Pages 331, 332. 

In Cure v. Insurance Co., 109 Kan. 259, 198 Pac. 940, it was said: 

“To constitute a waiver of a contract right, there must be a clear, 
unequivocal, and decisive act of the party showing an intention to relin- 
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quish the right, or acts amounting to an estoppel on his part.” Syl. par. 


The judgment is affirmed. 
All the Justices concurring. 


~~. 


STANLEY’ v. BELT AUTOMOBILE INDEMNITY ASS'N. 
(No. 24058.) 
(Supreme Court of Kansas. Dec. 9, 1922. Rehearing Denied Jan. 6, 1923.) 
210 Pacific Reporter, 1096. 
(Syllabus by the Court.) 

1. INSURANCE—NOTWITHSTANDING AGREEMENT OF PAR- 
TIES, WARRANTY MAY BE WAIVED BY COMPANY OR IT 
MAY BE ESTOPPED ‘TO RELY THEREON. 

In construing policies of insurance, the rule is that notwithstanding 
the agreement of parties a warranty may, by reason of facts and circum- 
stances, be regarded as waived by the company, or, which amounts to the 
same thing, the company may be estopped to rely upon the warranty. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

2. INSURANCE—NO DEFENSE THAT POLICY WAS VOID AT 
ITS INCEPTION IF INSURER HAD KNOWLEDGE THEREOF 
AND ACCEPTED PREMIUM. 

An insurance company cannot defend on the ground that the policy 
was void at its inception if it had knowledge of the facts when it executed 
the contract, and took the premium. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

3. INSURANCE—KNOWLEDGE BY COMPANY OF INVALIDITY 
OF POLICY SUFFICIENT TO LEAD TO INQUIRY WILL BE 
REGARDED AS KNOWLEDGE OF FACT. 

On general principles, a knowledge which would be sufficient to lead 
any prudent person to inquire about the matter, when it could easily be 
ascertained, will be regarded as a knowledge of fact, because the courts 
will not impute to the company the fraudulent intent to deliver and re- 
ceive pay for an invalid policy. 

(For other cases, see Insurance, Dec. Dig. § 377[3].) 

4. INSURANCE — REPRESENTATIONS AS TO MODEL AN) 
PRICE PAID FOR USED CAR HELD NOT FRAUDULENT. 
In an action to recover ona fire insurance policy covering a used 

automobile, where the defense was that the application falsely warranted 
that the car was a 1918 model, and that the owner had paid a certain 
price for it, held, on the facts stated in the opinion, there was evidence 
sufficient to warrant the jury in finding that there was no purpose of eva- 
sion in the representations. 

(For other cases, see Insurance, Dec. Dig. § 6€5[3].) 

5. INSURANCE — ATTORNEY’S FEE IN ACTIONS AGAINST 
MUTUAL INDEMNITY ASSOCIATION INSURING _PER- 
SONAL PROPERTY HELD AUTHORIZED BY STATUTE. 
Section 5479, Gen. St. 1915, authorizing the allowance of attorney’s 

fee in all actions in which judgment is rendered against an insurance com- 

pany on a policy insuring personal property, is broad enough to authorize 
the allowance of an attorney’s fee in actions brought against mutual indem- 
nity associations insuring personal property. 

(For other cases, see Insurance, Dec. Dig. § 675.) 

Appeal from District Court, Reno County. 

Action by Charles Stanley against the Belt Automobile Indemnity 
Association. Judgment for plaintiff, and defendant appeals. Affirmed. 

Simmons & Simmons, of Hutchinson, for appellant. 

F. L. Martin, John M. Martin and James N. Farley, all of Hutchin- 
sor, for appellee. ~ 
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Porter, J. In an action upon an insurance policy covering an auto- 
mobile, and indemnifying the owner from loss by fire, plaintiff recovered, 
and defendant appeals. 

The policy was issued December 6 and the car was destroyed by fire 
on December 28, 1920. The defense relied upon was conceaiment or mis- 
representation in writing concerning material facts. It was alleged that 
it was essential and material for the defendant to be informed as to the 
model and year in which the automobile was manufactured, and the price 
paid for it; that in his application for the policy plaintiff represented that 
his automobile was a model of the year 1918, and that the price he paid 
for it on November 12, 1920, was $1,750, while as a fact the automobile 
was of the model and year 1916, and the purchase price was much less 
than he stated, and that, by reason of the misrepresentation, the contract 
became void. The answer denied that the car was of the value of $1,- 
500, and alleged that it was not worth to exceed $800. 

The plaintiff's testimony was to the. effect that he became the owner 
of the car by trading a 1917 Marmon worth $2,600, and that he received 
in exchange the Haynes touring car, also a Buick Four, and $250 in cash. 
The former agent of the insurance company who took the application was 
a witness for the plaintiff, and testified that he had been in the automo- 
bile business for 11 years, and was acquainted with the market value of 
used cars when the policy was issued, and estimated the car to be worth 
$1,750; that he offered to insure it for $1,575. Other witnesses familiar 
with the car testified that in their judgment it was worth from’ $1,600 to 
$1,800. 

At the time the policy was issued prices of new cars of all kinds were 
higher than ever before, and used cars brought what now seem extra- 
vagant prices. It is true there was a conflict in the evidence as to the 
value of the car in question. Witnesses for the defendant placed the 
value at from $600 to $800. 

With their general verdict the jury returned certain special findings. 
They found that plaintiff traded a Marmon car for a Haynes car, and re- 
ceived also a Buick Four and $250 in cash; that the insured car was a 
1917 model. Finding No. 5 is to the effect that the purchase price paid 
by the plaintiff for the Haynes car was $1,750. The defendant moved to 
set aside this answer, and predicates error upon the refusal to sustain 
the motion. Defendant also moved to set dside the verdict and for judg: 
ment in defendant's favor on the special findings. The court overruled this. 
and also a motion for a new trial. 

It is insisted that the undisputed facts show that plaintiff did not 
pay $1,750 for the car, because he paid no money, but merely traded in a 
Marmon car and received a Buick car and $250. Because of this it is 
said the court should have set aside the findings of fact, and the facts 
being undisputed, the case should now be considered as if that answer had 
been set aside. 

The representation in the policy was not that $1,750 was the value 
of the car, but that plaintiff paid that much for it. Although he paid no 
cash at all, it would hardly do to say that he paid nothing; but that is 
substantially the effect of defendant's argument carried to its logical con- 
clusion. We do not construe the finding to mean that the plaintiff paid 
in cash $1,750. Manifestly what the jury meant was that the car cost 
him that sum. And it was no concern of defendant whether plaintift 
paid cash or exchanged property worth $1,750. The plaintiff testified 
he thought the car was worth the price at which he took it in the trade. 
The Southwest Motor Company carried the car on its books at $1,600 
for the purpose of including it in the blanket policy of insurance; and 
the memorandum made of the trade corroborates the plaintiff's statement 
as to the value at which the car was taken in the exchange. E. J. Negy, 
manager, made the exchange. He was called as a witness for defendant, 
and although he testified that the Haynes car was not worth to exceed 
$600, he admitted on cross-examination that he had told plaintiff he valued 
it at $1,750. Besides, there was the testimony of the agent ot the insur- 
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ance company, who wrote the application, that he estimated the car was 
worth $1,750, and fixed the amount of the policy at $1,500. 

[4] The other representation upon which the defendant relies as a 
warranty is that the car was a 1918 model. The jury found that it was 
a 1917 model. The agent of the company not only examined the car to 
ascertain its value, but testifies that he examined it to determine the en- 
gine number, and it is insisted, and we think with reason that he could 
have discovered very readily from the serial number that the car was a 
model of 1917. The plaintiff says he believed the car to be a 1918 model 
because Negy told him it was. It is apparent that the jury believed that 
there was no purpose of evasion in the answers to the questions in the ap- 
plication. 

A clause in the policy provides: 

“That any misrepresentation in writing or otherwise of material facts 
or circumstances concerning the insurance or the subject thereof shall 
make the insurance void.” 

It is true that courts have often held that there is a persistive quality 
or sacredness involved in a warranty which does not inhere in a mere 
representation; that a warranty differs from a representation, in that 
falsity of the latter will defeat the contract only where it is material, a 
representation being considered as merely an inducement to the contract, 
but that in case of a warranty the statement is made material by the lan- 
guage of the contract, so that misrepresentation of a fact warranted 
avoids the contract, regardless of whether it be considered as material 
in any respect to the risk or the loss, and without regard to whether it 
be made in good faith or through mistake. See, 19 Cyc. 681, 684. 

[1] In policies of insurance the better rule is that, notwithstanding 
the agreement of the parties, a warranty may by reason of facts and cir- 
cumstances be regarded as waived by the company. Insurance Co. v. 
Davis, 59 Kan. 521, 53 Pac. 856. Some of the decisions employ the term 
“estoppel” .instead of “waiver,” but evidently mean the latter. 

The following statement from 2 May on Insurance (4th Ed.) § 479, 
was quoted with approval in Green v. Annuity Association, 90 Kan. 528, 
529, 135 Pac. 586, 588: 

“Insurers may, and often do, find themselves in such a position that 
they cannot avail themselves either of a breach of warranty, or of a mis- 
representation or concealment. * * * To deliver a policy with full 
knowledge of facts upon which its validity may be disputed, and then to 
insist upon these facts as ground of avoidance, is to attempt a fraud. This 
the courts will neither aid nor presume; and when the alternative is to 
find this, or to find that, in accoidance with honesty and fair dealing, 
there was an intent to waive the known ground of avoidance, they will 
choose the latter.” 

[2, 3] The company cannot defend on the ground that the policy was 
void at its inception if it had knowledge of the facts when it executed the 
contract and took the premium. On general principles, a knowledge which 
would be sufficient to lead any prudent person to inquire about the mat- 
ter, when it could easily be ascertained, ought to be regarded as a knowl- 
edge of the fact. And, where the agent had knowledge of the existence 
of facts which would render the contract void in its inception, if its pr- 
visions were insisted upon, it would be presumed that such provisions 
were waived, because the courts will not impute to the company the 
fraudulent intent to deliver and receive pay for an invalid policy. Upon 
this ground the agent's knowledge of the fact that the property 1s vacant, 
or that there is concurrent insurance, or incumbrances, or his knowledge 
of facts relating to the ownership of the property are regarded as knowl- 
of the company. See extended note to the Effect of Warranty, 16 L. R. A. 
(N. S.) 1908, pp. 1213-1222. 

In this case, for the reasons already suggested, we hold that the de- 
fendant is not in a position to avail itself of the alleged breach of war- 
ranties. And for the same reason there was no error in the insiructions 
construing the contract of insurance. 
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It is complained that Johnson, the agent of the defendant when the 
policy was issued, was permitted to testify, over the objections, that he 
told plaintiff he would insure the car for $1,575. It is urged that this 
was immaterial and prejudicial; but we think the court was right in 
holding that it was competent, at least on the question of good faith. It 
is true that defendant had not raised that question, but plaintiff was in- 
sisting that he had acted in good faith. The evidence was also competent 
as tending to show that the company was estopped to claim that it in- 
sured the car only because of representations and warranties as to the 
model year and the price paid. 

[5] One other contention remains. The court allowed an attorney 
fee of $250 to be taxed as costs. It is insisted that the defendant is not 
an incorporated insurance company, as appears by the language of the 
policy; that it is a mutual indemnity association. The statute authorizing 
the allowance of such a fee is section 5479, Gen. Stat. 1915, which is very 
broad in its terms, and it provides: 

“That in all actions * * * in which judgment is rendered against 
any insurance company on any policy given to insure personal property 
* * * against loss by fire, tornado or lightning, the court in rendering 
such judgment shall allow the plaintiff a reasonable sum as an attorney’s 
fee to be collected as a part of the costs.” 

We hold that the defendant comes within the general language of the 
act, and that the allowance of attorney’s fees was proper. 

The judgment is affirmed. 

All the Justices concurring. 


———__ a 
CALDWELL v. CITY OF NEW YORK INS. CO. (No. 14550.) 
(Kansas City Court of Appeals. Missouri. Dec. 4, 1922.) 
245 Southwestern Reporter, 602. 


1. INSURANCE— ANSWER HELD INSUFFICIENT TO SET UP 

FRAUD IN PROCUREMENT OF FIRE POLICY. 

In action on fire policy covering a second-hand automobile, a plea that, 
when the insurance was written, the automobile had a chattel mortgage 
against it placed thereon by plaintiff, who concealed such fact from defend- 
ant to cheat and defraud it, and there was a prior insurance on the auto- 
mobile, and that after the fire “defendant” received a large sum of insur- 
ance from another company, and that the fact of prior insurance was kept 
secret from defendant for the purpose of defrauding it, which fraudulent 
acts made the policy void, held insufficient to set up. fraud in the procure- 
ment of the policy. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

3. INSURANCE— BREACH OF WARRANTY AGAINST INCUM- 

BRANCES MUST BE PLEADED. 

Where in an action on a fire policy insured desired to rely on breaches 
of warranties against incumbrances by liens or mortgages contained in the 
policy, they must be pleaded. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

4. INSURANCE—MISTAKE IN NUMBER OF AUTOMOBILE HELD 

NO DEFENSE. 

In action on fire insurance policy covering second-hand automobile, that 
the automobile was insured by the wrong number did not constitute a de- 
fense; the mistake being brought about through no fault of plaintiff, but 
on account of the agent’s failure to get the correct information from a third 
party. 

(For other cases, see Insurance, Dec. Dig. § 163[%4].) 

6. INSURANCE—RETURN OF PREMIUMS PAID CONDITION 

PRECEDENT TO DEFENSE THAT POLICY WAS VOID AB 

INITIO. 


Where defendant fire insurance company neither pleaded nor proved that 
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it returned or offered to return the premiums on the policy sued on, it could 

not defend on the ground that the policy was void ab initio. 
(For other cases, see Insurance, Dec. Dig. § 615.) 

7. INSURANCE—INSURER CANNOT AT SAME TIME CLAIM 
THAT POLICY IS VOID AB INITIO AND STILL RETAIN PRE- 
MIUMS PAID. 


Where in an action on an insurance policy insurer retains the premiums 
paid and at the same time contends that the policy is void ab initio, it is 
cstopped to deny that the policy at the time of the fire was valid and in 
full force or to show that it had not waived a forfeiture relied upon. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Appeal from Circuit Court, Pettis County; H. B. Shain, Judge. 

“Not to be officially published.” 

Action by Florence Caldwell against the City of New York Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Hogsett & Boyle, of Kansas City, and W. D. Steele, of Sedalia, for 
appellant. 

Hoffman & Hoffman and R. S. Robertson, all of Sedalia, for respondent. 

BLAND, J. This is an action upon a policy of fire insurance in the sum 
of $600. Plaintiff recovered a verdict and judgment in the sum of $500, 
and defendant has appealed. 

The policy covered an automobile described as a second-hand seven 
passenger Studebaker touring car, costing $800, No. 611282, 1918 model. 
The policy, dated June 20, 1921, insured the car for one year from that 
date. On July 17, 1921, the automobile was totally destroyed by fire. De- 
fendant refused to pay the insurance resulting in this suit. 

Defendant filed the following answer: 

“Now comes the above-named defendant by its attorney, leave of court 
being first had, and for answer to plaintiff's petition herein admits that it 
is a corporation, but denies each and every other allegation contained in 
said petition, and defendant further answering, denies that defendant is lia- 
ble to plaintiff in any sum whatever under said alleged policy of insurance 
sued on in this case. And for further answer defendant states that at the 
time the alleged insurance was written and placed upon said auiomobile 
said automobile at said time had a chattel mortgage against the same placed 
thereon by the plaintiff in this suit, and then and there concealed said fact 
from the defendant herein for the purpose of cheating and defrauding this 
defendant. 

“Defendant further states that there was prior insurance on said auto- 
mobile at the time said alleged insurance policy was issued by defendant, 
and that after said automobile was destroyed by fire as alleged in plaintiff’s 
petition defendant received a large sum of insurance on said automobile 
from another insurance company. Defendant states that the fact there was 
prior insurance on said automobile was kept a secret from defendant for the 
purpose of cheating and defrauding this defendamt. Defendant states that 
at the time of said alleged insurance defendant did not know of the afore- 
said mortgage being against said automobile nor of any prior insurance on 
said automobile. Defendant states that by reason of the fraudulent acts of 
the plaintiff aforesaid under the terms of said alleged insurance policy that 
the same is null and void, and that plaintiff has no cause of action against 
this defendant.” 

{1, 2] The answer, in addition to the general denial, attempts to set up 
fraud in the procurement of the policy. It is apparent that it is not suff- 
cient to plead fraud. Christian v. Ins. Co., 143 Mo. 460, 45 S. W. 268; Sum- 
mers v. Ins. Co., 90 Mo. App. 691. Aside from this, the pleading is bad for 
the reason that it attempts to couple with a general denial matter of con- 
fession and avoidance. Brown v. Emerson, 155 Mo. App. 459, 134 S. W. 
1108. Defendant's attorney, who is not the present counsel for defendant, 
at the trial stated that it was denied that the insurance was issued. 
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[3] Notwithstanding the fact that, if anything was attempted to be 
pleaded in the answer in the way of an affirmative defense, it was fraud 
generally without reference to any alleged breach of warranty, the court, 
over the objection of plaintiff, allowed defendant to prove breaches of 
various warranties contained in the policy, which, of course, if relied upon, 
should have been pleaded. 2 Cooley’s Brief on Insurance, p. 1176. A breach 
of a warranty contained in the policy against incumbrances by liens or mort- 
gages was proven. The evidence shows that there was a mortgage on the 
automobile at the time of its insurance. There was another warranty 
against other insurance, and it was proved that there had been at the time 
of the issuance of the policy in suit other insurance taken out with the 
knowledge of plaintiff by the holder of the mortgage to protect his interest. 
There was also a warranty as to the description of the automobile, and the 
automobile was shown to have been model 1916 instead of 1918, as described 
in the policy. It was shown that defendant did not know of the breaches of 
these warranties until after the fire. There is no pleading or evidence that 
defendant, upon discovry of the breaches of the warranties, tendered back 
the premiums. 

Defendant complains of the giving of plaintiff's instinctions Nos. 1, 
2, 3, and 4, providing that, if they found that plaintiff was the owner of the 
car in question, that defendant issued the policy of insurance on the car, 
that the policy was in force at the time of the loss, and that the premiums 
were paid, they should find for plaintiff; that the fact that there was a 
mortgage on the car or other insurance had been taken out or that the car 
was described by a wrong number or model were not defenses to the suit. 
Deferdant further complains that the court erred in refusitig to instruct the 
jury, as requested by it, that plaintiff was not entitled to recover; also that, 
if she made any false statements concerning the automobile at the time she 
cbtained the insurance, or at that time there was prior insurance upon the 
automobile or a mortgage on it, and defendant did not know of these things, 
their verdict should be for defendant. 

Defendant in its brief in arguing these points insists that plaintiff was 
guilty of the breaches of warranties in reference to the matters heretofore 
mentioned, and does not contend that there was any misrepresentation aside 
from the breaches of such warranties. It is also contended that, as the 
number of the car was 611306 instead of 611282, plaintiff was not entitled 
to recover in view of the general denial filed—-a point that we will herein- 
after discuss. However, it is apparent that there was no issue in the case 
involving any breach of warranty. 

Defendant in its brief reply urges that the case was tried on the theory 
that the answer was sufficient to raise the defense of the breaches of the 
warranties, and that the allegation of fraud in the answer may be regarded 
as surplusage. We might so regard such allegation if it were not apparent 
on the face of the answer that it was attempted to set up a defense founded 
on fraud. The record does not conclusively show that this case was tried 
upon the theory that the matter of the breaches of warranties was in issue. 
Plaintiff objected to the showing of a chattel mortgage on the ground that 
“under the pleadings it is not responsible and wholly immaterial and dis- 
closes no defense whatever in the pleadings; * * * ‘under the pleadings 
it constitutes no defense whatever; * * * it throws no light on the 
issues in this case or the issues as formed now; it is no defense.” When 
the other insurance was shown, objection was made “for the same reason.” 
The matter of the car being model 1916 instead-of 1918 came out only in- 
cidentally in the examination of the agent who wrote the other insurance 
on the car. He testified that the model of the car on which he wrote the 
insurance was model 1916. It seems to be assumed in the record that this 
was the same car that was insured by defendant. Plaintiff’s objections at 
the trial and her instructions would indicate that she was not trying the case 
on the theory that the matter of breaches of the warranties was in issue. 
In this connection defendant makes much of the fact that the policy of 
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insurance containing the warranties was introduced in evidence without ob- 
jection on plaintiff’s part; plaintiff's counsel saying that he had no objection 
whatever to its introduction. The policy was competent on other issues, but, 
at any rate, in view of the objections made to the proof of these mattets, 
how can we say the record shows that the case was tried by plaintiff on the 
theory that they were in issue? In addition to this plaintiff's instructions 
would tend to show that she did not regard as in the case the matter of the 
breach of the warranties. 

It is apparent that under the issues there was no defense to this cause 
of action, and plaintiff's instructions were properly given und those of de- 
fendant properly refused, except for the fact that the number of the car 
was not properly given in the policy of insurance. The facts in relation 
to this matter are that plaintiff, an ignorant negro woman, called up de- 
fendant’s agent and told him that she wanted insurance upon her car and 
asked how much insurance she could take out, and the agent said $500. Af- 
terwards she sent her son with the car to the agent’s office for the purpose 
of having the agent examine it. The son left the car downstairs and went up 
to the agent’s office and told him that he had the car and asked him to look 
at it. The agent was writing and asked the son, “How was the car?” and 
the son replied, “All right.” The agent continued writing. The son re- 
mained there for about 10 minutes and then left, having paid to the agent 
part of the premium. The premium was afterwards fully paid. This was 
all plaintiff had to do with the issuance of the policy. The agent took upon 
himself to acquire the information for the filling out of the policy, includ- 
ing the model of the car, from a stenographer of one Hickerson. Plaintiff 
purchased the car, a used one, from Hickerson, who held the chattel mort- 
gage upon it. The agent did not testify, but Hickerson testified that the 
agent asked his bookkeeper for the number of the car, and she gave the 
agent the number of the Studebaker car in their possessivt. instead of the 
one that had been sold, and that it was merely “a clerical error.” Hick- 


erson afterward explained this to the agent. As to when he did this the 
record is not clear. 


[4] Defendant insists that plaintiff cannot recover under these facts be- 
cause the policy did not describe the property destroyed; that plaintiff 
should have brought suit for reformation of the policy. This, possibly, 
would have been necessary if there had been any dispute in the record as 
to the identity of the property insured ,and defendant was claiming at the 
trial that it did not insure the automobile destroyed. See Sanders v. Cooper, 
115 N. Y. 279, 22 N. E. 212, 5 L. R. A. 638, 12 Am. St. Rep. 801; Collins 
v. Ins. Co., 44 Minn. 440, 46 N. W. 906. In the latter case the facts are not 
sufficiently developed to show whether defendant was or was not claiming 
that it had insured different property from that destroyed. Although this 
case is cited by the defendant, we do not think it altogether in point for 
this reason. In the case at bar there was no claim whatever that the policy 
was not intended to cover the automobile destroyed; the only claim being 
that it was insured by the wrong number. This mistake was brought about 
through no fault of plaintiff, but on account of the fact that the agent 
failed to get the correct information. We think there is no merit in the 
point. 


[5-7] At the close of the evidence and after defendant’s demurrer to 
the evidence was refused a colloquy occurred between the court and coun- 
sel which would indicate that the court gave and refused the instructions 
in this case on the theory that defendant could not defend for the reason 
that it had not pleaded or proved that it had offered to return the premiums. 
If the action of the court can be sustained on any theory, it is immaterial 
on what theory he acted, and we have already held that the action of the 
court was proper for the reasons we have given. However, we think that 
the action of the court was proper for the further reason that there was no 
pleading or evidence that the premiums were tendered. Under such cir- 
cumstances it is held, at least in this state, that defendant is assuming an 
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inconsistent position by contending that the policy is void ab initio and at 
the same time retaining premiums to which it has no rght if its contention 
is correct. It is therefore estopped to deny that the policy at the time of 
the fire was -valid and in full force and effect or to show that it has not 
waived the forfeiture relied upon. Harland v. Ins. Co., 192 Mo. App. 198, 
180 S. W. 998; Davis v. Knights and Ladies of Security, 196 Mo. App. 
485, 495, 196 S. W. 97; Gold Issue Mining & Milling Co. v. Ins. Co., 267 
Mo. 524, 184 S. W. 999; Jegglin v. W. O. W., 202 Mo. App. 367, 216 S. W. 
815; Dyer v. Ins. Co., 244 S. W. 964, decided by this court, but not yet 
[officially] reported. 

There is nothing in the case of Senor v. Ins. Co., 181 Mo. 104, 113, 114, 
79 S. W. 687, Terminal Ice & Power Co. v. Ins. Co., 196 Mo. App. 241, 194 
S. W. 722, and Harwood v. Ins. Co., 170 Mo. App. 298, 156 S. W. 475, in 
conflict with this ruling. In each of those cases the ground upon which 
the policy was said to be void occurred after the issuance of the policies. 
In none of them was there a claim that the insurance never took effect. In 
the last case the cancellation clause was not described in the opinion, and 
whether or not it is nencessary for the defendant insurance company to ten- 
der the premium, even when the cause of forfeiture arises after the policy 
goes into effect, often depends upon the peculiar wording of the policy, such 
as was found in Senor v, Ins. Co. and Terminal Ice & Power Co. v. Ins. 
Co., supra. The case of State ex rel. vy. Reynolds (Mo. Sup.) 229 S. W. 
1057, and State ex rel. v. Trimble (Mo. Sup.) 239 S. W. 467, are not in 
conflict with this ruling for the reason that they apply to fraternal insur- 
ance companies and have to do with the construction of section 6145, R. S. 
1919, providing for the return of premiums in certain cases by life insurance 
companies, and section 6401, R. S. 1919, exempting fraternal insurance com- 
panies from the operation of section 6145, R. S. 1919. The case of State 
ex rel. v. Trimble was one quashing an opinion of this court holding that, 
where a fraternal insurance company’s defense is upon a breach of war- 
ranty amounting to misrepresentation in the procuring of the policy, it must 
tender the premiums as a prerequisite to the defense. We did not decide 
the case upon the theory that section 6145, R. S. 1919, relating to life insur- 
ance companies, had any application, but that under the common law it was 
necessary that such tender be made, ard in suppart of the contention, among 
other cases, we cited Kern vy. Legion of Honor, 167 Mo. 471, loc. cit. 488, 
67 S. W. 252, 257. In that case, it is stated that “the statute {section 6145] 
takes away no material right that was enjoyed prior to its adoption.” While 
this language is used in discussing defendant’s answer, in which it attempt- 
ed to convert the cause into a suit in equity and have the policy canceled on 
the ground of fraud, yet the language quoted is broad and all-inclusive, 
and does not appear to apply to a right existing only in a suit in equity, and 
the statute commented upon does not apply exclusively in equity cases. We 
might have cited with propriety the case of Senor v. Ins. Co., supra, which 
inferentially holds that the premiums would have to be tendered where a 
claim is made that the policy was void ab initio. 

The Supreme Court, in the case of State ex rel. v. Trimble, evidently 
did not intend to say that the rule requiring a tender of premiums on the 
part of the insurance company as a prerequisite to the makitg of a defense 
such as is attempted to be made here under the facts should not apply in 
cases other than against fraternal insurance companies, for the reason that 
the opinion distinguishes between such cases and those against fraternal in- 
surance companies. It disapproves some of the cases commented upon, but 
not others. At page 469 of 239 S. W. the Supreme Court says: 

“They [the Court of Appeals] cite in support of that proposition the 
Kern Case, supra; Drucker vy. Western Indemnity Co. (Mo. App.) 223 
S. W. 989; Harland v. Insurance Co., 192 Mo. App. 198, 180 S. W. 998; 
and Wilson v. Brotherhood of American Yeomen, 223 S. W. 992. We have 
already discussed the Kern Case. The opinion of the St. Louis Court of 
Appeals in Wilson v. Yeomen, supra, was quashed by this court in State 
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ex rel. Yeomen v. Reynolds (Mo. Sup.) 229 S. W. 1057, solely because of 
the holding therein, upon which respondents now rely. Jn Drucker v. In- 
demnity Co., supra, the action was on a policy which insured against acci- 
dental injury and disability from illness. That company was not exempt 
from the provisions of sections 6940, R. S. 19090 [now 6145, R. S. 1919], 
and the case is not in point. In Harland v, Insurance Co., supra, the action 
was on a fire insurance policy, and the ruling that it was necessary for the 
insurance company to deposit the premiums collected as a prerequisite to a 
defense of misrepresentations was not in anywise based on section 6940, R. 
S. 1909. It is therefore apparent that the cases cited in the opinion afford 
no support for the ruling made therein.” (Italics ours.) 

Until the Supreme Court holds that there is no distinction in regard 
to this matter between fraternal and other insurance companies (except 
those affected by section 6145), we do not feel justified in so holding in view 
of the authorities we have cited. 

Defendant cites the case of Wilson v. Brotherhood of American Yeo- 
men, 237 S. W. 212, in which the St. Louis Court of Appeals uses language 
indicating that there need not be a tender of premiums under the circum- 
stances, here present in a case against any kind of an insurance company, but 
the defendant in that case was a fraternal order, and the Supreme Court 
had already held in the case of State ex rel. v. Reynolds, supra, that the 
defendant in that case was not required to tender the prztniums, and the 
St. Louis Court of Appeals was required to so hold in that case. Of course, 
its decision reversing the judgment in that case, in view of the facts, is not 
in conflict with our ruling in the case at bar. 

[8] At the close of the testimony and during the colloquy above men- 
tioned, defendant asked the court to permit him to amend -to show that he 
had offered to tender to plaintiff the premium upon receiving information 
of the alleged breaches of warranties, but it had been refused, and that de- 
fendant still offered to return the premium. However, no offer was made 
to pay the premium into court nor was it so paid. Whelan v. Reilly, 61 Mo. 
565, 569. The court refused to allow this amendment, and this is assigned as 
error. Of course, the court cannot be convicted of error in refusing the 
amendment. It will be remembered that the request was not to be per- 
mitted to amend “by conforming the pleadings or proceeding to the facts 
proved” as allowed by section 1274, R. S. 1919, because no such facts had 
been shown. 

The judgment is affirmed. 


All concur. 
me 


YOUNG v. NEW JERSEY INS. CO. (No. 1053.) 

(United States District Court, D. Montana. November 11, 1922.) 
284 Federal Reporter, 492. 
INSURANCE—“COLLISION,” IN AUTOMOBILE POLICY, HELD 

TO COVER UNUSUAL CONTACT BETWEEN THE AUTO- 

MOBILE AND THE ROADWAY. 

Damage to an automobile while being driven on a highway, resulting 
from the breaking of the front axle and the dropping of the broken axle 
and frame to the roadway, where they caught, causing the car to overturn 
and strike the ground with great force, held due to “collision,” within 
the terms of a policy insuring against damage from accidental collision 
“with any other automobile, vehicle, or object.” 

(For other cases, see Insurance, Dec. Dig. § 424.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Collision.) 

At law. Action by C. W. Young against the New Jersey Insurance 
Company. Trial to court, and judgment for plaintiff. 

Joseph P. Donnelly, of Havre, Mont., and Nolan & Donovan, of 
Butte, Mont., for plaintiff. 
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Earl N. Genzberger and Geo. F. Shelton, both of Butte, Mont., and 
J. W. Freeman, of Great Falls. Mont., for defendant. 

BourguINn, D. J. This action for damages to plaintiff’s auto, insured 
by defendant, a New Jersey corporation, after issue joined and jury 
waived, is tried to the court on the following ‘‘agreed statement of facts”: 

“It is hereby agreed by and between the parties to the above-entitled 
action that the accident occurred in the following manner, to wit: That 
while plaintiff was driving the said automobile upon the public highway 
at the rate of approximately 30 miles per hour, and was crossing a coulée, 
the front axle of the car broke, and thereupon the broken axle and frame 
of the car was let down to the earth, and plowed into the earth with great 
force and violence; that the force and resistance with which the automobile 
thus met was sufficient to cause the same to pivot and overturn, and that 
the damage resulted therefrom; that the said damage was caused by the 
resistance and impact with which the end of the broken axle and the front 
end of the car met when it thus came in contact with the earth after the 
breaking of the axle, and that it would not have thus come in contact 
with the earth if the axle had not broken. It is further agreed between 
the parties that immediately and for some time preceding the breaking of 
the axle the same was defective, and was cracked so as to substantially 
weaken the same; that this defect was unknown to the plaintiff and could 
not be detected by ordinary, careful observation. It is further agreed 
that, if the damage caused as specified above is within the risks cover] 
by the policy, the plaintiff shall have and recover the sum of $3,900, with 
interest thereon from the 19th day of March, 1922, at the rate of 8 per 
cent. per annum. All other defenses on the part of the defendant are 
abandoned.” 

The policy, issued in Montana and dated July 3, 1921, insures “against 
direct loss or damage caused * * * by the perils specifically insured 
against.” These perils are fire, lightning, theft, robbery, pilfering, those 
“while being transported in any .conveyance by land or water, stranding, 
sinking, collision, burning, or derailment,’ and those within the following 
“collision clause”: 

“(Covering damage sustained in excess of $100, deductible.) In con- 
sideration of an additional premium of $50.00 this policy also covers, sub- 
ject to its other conditions, damage to the automobile or equipment herein 
described in excess of $100.00 (each accident being deemed a separate 
claim and said sum to be deducted from the amount of each claim when 
determined) by being in accidental collision during the period insured 
with any other automobile, vehicle or object, excluding (1) loss or dam- 
age to any tire due to puncture, cut, gash, blowout, or other ordinary tire 
trouble; and excluding in any event loss or damage to any tire, unless 
caused in an accidental collision, which also causes other loss or damage 
to the insured automobile.” 

From the “agreed statement” it appears that, the auto moving rap- 
idly over the road, the front axle broke, it and the frame dropped to 
the road, and the energy of forward motion, resisted, caused the axle 
and frame to penetrate the road surface, and the auto to pivot and over- 
turn, coming into violent contact with the earth, resulting in damage to 
the auto as aforesaid. The only issue is whether this occurrence was a 
“collision,” within the meaning of the “collision clause.” 

When this policy issued, the definition of “collision,” in auto insur- 
ance, was in process of development and extension beyond that popular 
or ordinary, and to include some, if not any, unusual contact between 
auto and road or earth. There was some conflict in court decisions, but 
in the courts of defendant’s domicile and in some others th: law was fairly 
settled that an occurrence like or analogous to this at bar was a collision, 
within the meaning of the word in auto insurance. See Harris v. Amer- 
ican Casualty Co., 83 N. J. Law, 641, 85 Atl. 194, 44 L. R. A. (N. S.) 70, 
Ann. Cas. 1914B, 846; Universal Service Co. v. American Ins. Co., 213 
Mich. 523, 181 N. W. 1007, 14 A. L. R. 183. All decisions relating to the 
subject, extant when this policy issued, are reported or referred to in Bell 
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v. American Ins. Co., 173 Wis. 533, 181 N. W. 733, 14 A. L. R. 179; Uni- 
versal Service Co. v. American Ins. Co., 213 Mich. 523, 181 N. W. 1007, 
14 A. L. R. 183; Traynor v. Automobile Mut. Ins. Co.. 105 Neb. 677, 181 
N. W. 566, 14 A. L. R. 195; Rydstrom v. Queen Ins. Co., 137 Md. 349, 
112 Atl. 586, 14 A. L. R. 212. See. also, Moblad v. Western Indemnity 
Co. (Cal. App.) 200 Pac. 750. 

In these cases the meaning of the word “collision” is extensively set 
out, and so needs no repetition here. Because of this development and 
extension of the word’s meaning, some insurance companies in policies 
insert express exclusions of contacts with roadbed or way, ditch, ot 
gutter, railroad ties or rails, or those contacts with the earth or other 
object primarily due to upsets or overturns. None of these exclusions 
are in this policy, but there is a limited one of ‘‘loss or damage to any 
tire due to puncture, cut, gash, blowout, or other ordinary tire trou- 
ble,” due to “being in accidental collision with any o‘her automobile, 
vehicle, or object’; that is, from the possible or probable meaning of 
“collision” defendant expressly excluded tire damage from contact with 
glass, tacks, or stones, and other hard objects on the surface or imbedded 
and a part of road or earth, or from contact with ruts, depressions, or 
other surface irregularities. 

This must have been done, lest otherwise these common incidents 
of an auto’s ordinary progress be held to be within the meaning of “col- 
lision,” as used in this policy, and it is indicative that unexciuded con- 
tacts with road or earth, causing other than tire damage, were by the 
parties deemed to be within the meaning of the “collision clause” afore- 
said. In view of the premises and the rules of interpretation applicable 
thereto, it is believed that the damage to plaintiff's auto was caused by a 
collision within the intent of the policy in suit. 

The simplest ordinary definition of “collision” is “a striking together 
of two objects.” The road and earth are objects. Defendant dictated 
this policy with the foregoing limited express exclusions, and presump- 
tively with knowledge of the development and extension of the meaning 
of “collision” in the usage of auto insurance, of the conflicting court 
decisions, including those of the courts of defendant's domicile, and of 
the initiated practice to insert in policies express exclusions from colli- 
sions to any extent desired by the insurer. In these circumstances, the 
rule is that, if the policy contains words of several meanings in insurance 
usage, that meaning most favorable to the insured will be adopted. It is 
not overlooked that the “collision” in the policy in respect to vesse's and 
cars is used in a more restricted sense. Apparently it does not import 
contacts with the earth, for to include that contingency the word “‘sirand- 
ing” is used in respect to vessels, and the word “derailment” in respect to 
cars. But the rule that the same words are presumed to be used ‘in the 
same sense, in a written instrument, yields to other words and circum- 
stances disclosing a different intent. 

The findings are of the foregoing, and for plaintiff, from which it 
is concluded plaintiff is entitled to recover of and from defendant in the 
amount set out in the agreed statement. 

Judgment accordingly. 

ee 


FELAKOS v. AZTNA INS. CO. 
(Supreme Court of New Jersey. Nov. 8, 1922.) 
119 Atlantic Reporter, 277. 


1. INSURANCE — STATEMENT AS TO MODEL OF INSURED 

AUTOMOBILE HELD WARRANTY. 

A statement that the automobile insured against theft was a model 
1916, when in fact it was a model 1913, was a breach of warranty as to 
the description of the automobile insured, within the express terms of the 
policy, and not a statement of opinion or belief or of a matter which the 
insurer knew was not within the personal knowledge of the applicant. 

(For other cases, see Insurance, Dec. Dig. § 280.) 
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2. INSURANCE—MODEL YEAR OF INSURED AUTOMOBILE IS 
MATERIAL. 


The warranty that the automobile insured against theft was a model 
1916, when in fact it was a model 1913, was of a material nature, defeat- 
ing recovery on the policy. 

(For other cases, see Insurance, Dec. Dig. § 280.) 

Appeal from District Court. 

Action by James Felakos against the A<tna Insurance Company. Judg- 
men for plaintiff, and defendant appeals. Reversed. 


Argued June term, 1922, before Parker, Bergen. and Minturn, JJ. 


William Huck. Jr.. of Jersey City, for appellant. 

Feinberg & Feinberg, of Bayonne. for appellee. 

Per CurtaM. This was a suit based on a theft policy covering a 
automobile. On the trial it appeared that the automobile was described 
in the portion of the policy entitled “Warranties” as model of 1916 when 
in fact it was of model 1913. 

[1] The trial judge was asked, and refused, to find for defendant on 
the ground that this was a breach of warranty, which was expressed by 
the terms of the policy as to “the description of the automobile inswred” 
and other matters. The ground of this refusal seems to have been that 
the plaintiff believed the year was correctly given, relying on Dimick v. 
Metropolitan Life Ins. Co.. 69 N. J. Law, 384, 393, 55 Atl. 291, 62 L. R. 
A. 774. But that case is not in point, for the statement before us was not 
of an opinion or belief, but of a fact warranted as such, and is not a mat- 
ter which the insurer must know is not within the personal know'edge 
of the applicant; on the contrary, the natural. assumption would be that 
an owner would know the year’s model of his car. 

[2] The warranty was of a material matter within the plain :mpli- 
cation ef Rabinowitz v. Vulcan Ins. Co., 90 N. J. Law, 332, 100 Ati. 175. 

The judgment will be reversed. We take the liberty of suzgerting 
to counsel for respondent that, to incorporate into a brief part of the 
opinion of the court below, apparently as original matter, is not calcu- 
lated to impress the court with the industry of counsel. 


~~ 


FARRELL v. MERCHANTS’ a AUTOMOBILE LIABI!.AiTY 
INS. CO. 


(New York Supreme Court, Appellate Division, Second Department. 
November 3, 1922.) 


196 New York Supplement, 383. 


1. INSURANCE—LIABILITY INSURER HELD TO WAIVE FAIL- 
URE TO GIVE IMMEDIATE WRITTEN NOTICE BY TAK- 
ING CHARGE OF DEFENSE. 


Where at the time a summons and complaint against assured was de- 
livered to a liability insurer it knew that immediate written notice of 
the accident had not been given as required by its policy, it might have 
stood upon its rights and disclaimed liability, but where, relying on its 
rights under the policy, it took control of the litigation, including the 
power of settlement out of the hands of assured it waived his failure to 
give immediate written notice. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 


2. INSURANCE—CONDITION OF POLICY BROKEN WHEN N°O- 
TICE OF ACCIDENT WAS ORALLY GIVEN OVER THE TEL- 
EPHONE. 


A condition of a liability insurance policy requiring immediate written 
notice of an accident held broken when the only notice given was an oral 
notice given over the telephone. 

(For other cases, see Insurance, Dec. Dig. § 540.) 
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3. INSURANCE—LIABILITY INSURER MAY WITH ASSURED’S 
CONSENT ASSUME POWER OVER LITIGATION WHILE 
RESERVING RIGHT TO REPUDIATE LIABILITY. 


With the consent of assured, a company insuring against liability may 
assume power over litigation against assured and reserve its right to repu- 
diate liability, and the consent may be expressed or inferred from the 
acquiescence of the assured. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 


4. INSURANCE — LIABILITY INSURER’S REPUDIATION OF 
LIABILITY NEARLY NINE MONTHS AFTER ASSUMPTION 
OF CONTROL OVER LITIGATION HELD TOO LATE. 


Where a liability insurer’s reservation of its right to repudiate lia- 
bility at the time a summons and complaint against assured was deliv ered 
to it by a broker was not brought to the assured’s atiention, notice of 
repudiation given him on the eve of trial nearly nine months aiter it had 
assumed control of the litigation was too late. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 


Appeal from Supreme Court, Kings County. 

Action by Frances Farrell, an infant, by John V. Farrell. her guard- 
ian ad litem, against the Merchants’ Mutual Automobile Liability In- 
surance Company. From a judgment in favor of plaintiff entered upon 
the verdict of a jury and from an order denying a inotion to set aside 
the verdict and for a new trial, defendant appeals. Affirmed. 


The action was brought to recover upon a policy of insurance against 
liability for accidents issued to Louis Helfer. The policy contained a 
clause required by section 109 of the Insurance Law (Consol. Laws, c. 
28), added thereto by chapter 524 of the Laws of 1917, which provided, 
in substance, that the insolvency or bankruptcy of the person insured 
shall not release the insurance company from the payment of damages 
for injuries sustained or loss occasioned during the life of the policy, and 
that, in case execution against the insured is returned unsatisfied in an ac- 
tion brought by the injured person, because of such insolvency or bank- 
ruptcy, then an action may be maintained by the person injured against 
such corporation. under the terms of the policy, for the amount of th- 
judgment not exceeding the amount of the policy. 

The defendant company, on the 24th of November, 1919, issued its 
policy to Louis Helfer, insuring him against Jiability for accidents caused 
by the operation of his motorcar for one year to the extent of $5,000. On 
June 7, 1920, the plaintiff was injured by Helfer’s motorcar. 

Helfer obtained his policy through a broker, Reuben Horowitz. On 
the day of the accident Helfer notified Horowitz of the occurrence of the 
accident, and on the following morning Horowitz telephoned to the office 
of Sylvester L. O'Brien, who was the agent that had countersigned the 
policy, advising him of the accident. The manager of the office answered 
that the matter would be attended to. Nothing further was done until 
the 22d of June, when a summons and complaint was served by the plain- 
tiff upon Helfer. It was handed by Helfer to Horowitz. Horowitz took 
it to the office of the company and delivered it to William C. Smith, the 
general claim agent of the defendant. Smith told Horowitz that the com- 
pany had not received notice of the accident in accordance with the condi- 
tion of the policy, and Horowitz replied that he had given notice to 
O’Brien by telephone. Smith thereupon delivered to Horowitz a receipt 
for the summons and complaint, which contained the following clause: 

“This receipt is given with the understanding that the company reserves 
all rights under its delayed notice clause.” Horowitz did not communi- 
cate to Helfer the reservation contained in the receipt. The company 
thereupon assumed the defense of the action and negotiated with coun- 
sel for the plaintiff for a settlement. The claim agent, under the author- 
ity of the company, made an offer of $1,000 in settlement. The offer was 
declined by the plaintiff, who demanded the sum of $4,500. The negotia- 
tions were continued but were unsuccessful. On March 15, 1921, shortly 
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before the case was reached for trial, at an interview between Smith, 
Horowitz, and Helfer, Smith served upon Helfer a written notice dis- 
claiming liability upon two grounds: First upon the ground of delayed 
notice; and, second, upon the ground, subsequently abandoned by the com- 
pany as untenable, that the car which caused the accident was not covered 
by the policy. The notice contained the following: “You will take fur- 
ther notice that, if you desire the undersigned to defend this action, we 
will do so at your expense, but if any verdict is rendered against you that © 
you will have to stand the expense of said verdict and pay any judgment 
rendered against you; we will consent to substitution or the association 
of other attorneys for the defense of said action but the expense entailed 
will have to be borne by yourself.” The notice was signed “Wm. C. 
Smith, Claims Attorney for the Merchants’ Mutual Auto. Lia. Ins. Co.” 
Notwithstanding the notice, the company continued to defend. The trial 
began April 13, 1921, and resulted in a verdict in favor of plaintiff for 
$7,500, upon which judgment was entered. Execution was issued and re- 
turned unsatisfied on account of the insolvency of Helfer. This action 
was thereupon brought by the plaintiff against the present defendant un- 
der the provision of the law and the policy above mentioned. The com- 
pany presented the defense of the failure of the assured to compiy with 
the provision of the policy which required the assured to give immediate 
written notice of the accident to the company at its home office in Buffalo 
or to the agent who countersigned the policy. This failure was not dis- 
puted, and the issue submitted to the jury was whether the company had 
waived the performance of the condition. The jury found for the plain 
tiff, and the defendant appeals to this court. 


Argued before Blackmar, P. J., and Kelly, Manning, Kelby, and 
Young, JJ. 

Alfred L. Becker, of New York City, for appellant. 

Alfred M. Bailey, of New York City (Solon Weit and James A. 
Dayton, both of New York City, on the brief), for respondent. 


BiackMar, P. J. [1, 2] When the summons and complaint in the 
action by plaintiff against Helfer was delivered to defendant on June 22. 
1920, the company had knowledge that immediate written notice of the 
accident had not been given. The condition of the policy was broken by 
Helfer, and the company knew it. It was then competent for the company 
to stand upon its rights and disclaim liability, leaving Helfer to defend 
the action. 

But the company did not take such course. It assumed the defense cf 
the action and power over settlement, all to the exclusion of the assure1. 
It did this by virtue of a clause in the policy. Except for the contract 
relation between Helfer and the company, expressed in the policy, the 
company had no right to meddle in the defense. I think that when the 
company, relying upon its rights under the policy, took the control of the 
litigation, including the power of settlement, out of the hands of Helfer, 
it waived the failure of the assured to give immediate written notice of 
the accident. 


[3, 4] Undoubtedly with the consent of the assured the companv 
may assume power over the litigation and reserve the right to repudiate 
liability thereafter, and the consent may be either expressed or inferred 
from the acquiescence of the assured. It was, however, competent for 
the jury to find that no such consent was given in this case, for the clause 
in the receipt for the summons and complaint given to Horowitz was net 
brought to the attention to Helfer, and notice to him, given on the eve of 
the trial, nearly nine months after defendant had assumed control of the 
litigation, was too late. The election to treat the policy as covering the 
loss had already been made. 

If the company were ignorant of the facts upon which the invalidity 
of the policy depended, the assumption of the defense would not be 
evidence of a waiver. But Mr. Smith, the claims attorney for defend- 
ant, testified that, when Horowitz handed him the summons and coi- 
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plaint and the question of notice was raised, Horowitz told him that 
he telephoned it to O’ Brien’s office. The company therefore knew at 
that time that the notice given was an oral notice over the telephone, 
and not a written notice, and yet it assumed the defense. 

The case at bar differs from Holland Laundry v. Travelers’ Insur- 
ance Co., 166 App. Div. 621, 152 N. Y. Supp. 92, affirmed 221 N. Y. 698, 
117 N. E. 1071, Mason-Henry Press v. Attna Life Ins. Co., 211 N. Y. 489, 
105 N. E. 826, Morrison v. Royal Indemnity Co., 180 App. Div. 709, 157 
N. Y. Supp. 732, and Buffalo Steel Co. v. AZtna Life Insurance Co., 156 
App. Div. 453, 141 N. Y. Supp. 1027, cited by the appellant. In all these 
cases there was a question of the liability of the defendant under the pot- 
icy on an issue which was involved in the trial of the primary action. 
The control by the insurance company of the action involving such issue 
was given to it by the policy to enable it to defend itself. But in the case 
at bar the issue whether notice of the accident was given by Helfer to 
the company was not involved in the action of the plaintiff against Hel- 
fer. The judgment in that action in no way affected that issue. Nothing 
that could be decided in the case of plaintiff against Helfer could affect 
the question of the validity of the defendant’s defense that immediate 
written notice of the accident had not been given. 

In my opinion the company, knowing all the facts in a case like the 
present, must elect whether it will stand on its rights and disclaim lia- 
bility, or whether it will waive the defense and claim the right, under the 
policy, to control both the defense and the settlement of the action. It 
is neither just nor within the true meaning of the contract expressed in 
the policy to take away from the assured the valuable and important right 
of controlling the defense and determining whether or not the case should 
be settled, and at the same time, knowing all the facts, reserve the right 
to repudiate liability on the ground that immediate written notice of the 
accident was not given. 

The judgment should be affirmed, with costs. All concur. 

a 


WILLIAMS vy. FIREMAN’S FUND INS. CO OF SAN FRANCISCO, 
CAL. (No. 305.) 
(Supreme Court of North Carolina. Nov. 1, 1922.) 
114 Southeastern Reporter, 161. 


INSURANCE—AUTOMOBILE FIRE INSURANCE HELD NOT TO 

APPLY AFTER CAR HAS BEEN STOLEN. 

A dealer’s policy on automobiles, insuring against loss from fire or 
lightning, limited, “until said property is delivered to the purchaser, or 
until same otherwise passes out of the possession of the insured.” held 
not to cover destruction by fire of an automobile 46 days after it had been 
stolen from the dealer, since the essential feature of the crime of larceny 
is a felonious transfer of possession in direct opposition of the language 
of the policy. 

(For other cases, see Insurance, Dec. Dig. § 329.) 

Appeal from Superior Court, Cumberland County; Connor, Judge 

Action by Fred D. Williams against the Fireman’s Fund Insurance 
Company. From a judgment of nonsuit, plaintiff appeals. Affirmed. 

Sinclair, Dye & Clark, of Fayetteville, for appellant. 

Tillett & Guthrie, of Charlotte, for appellee. 

Hoke. J. The facts in evidence tended to show that on April 24, 
1920. plaintiff had an open dealer's policy of insurance on automobiles 
held by him for sale. covering risks of loss by fire and lightning to an 
amount not to exceed $5,000, and at said date, covering the machine in 
question here and its value; that on May 9, 1920, said machine was stolen 
from plaintiff's garage in Fayetteville, N. C., and on June 23, 46 days 
thereafter, the charred remains of the automobile were found near Green- 
ville, S. C., possession of same never having been recovered by plaintiff, 
the true owner. 





Auto] Maryland Motor Car Ins. Co. v. Newell Contr’g Co. 1799 


From a perusal of this policy it applies and. is intended to apply to 
machines properly designated and held: by the insured for sale in his 
business at the time, and in section V of the policy provision is made as 
follows: 

“This insurance subject to the conditions and limitations of the pcl- 
icy of which this form is a part covers such automobiles from the time 
they become the property of the assured, and continues (unless canceled) 
until said property is delivered to the purchaser, or until same otherwise 
passes out of the possession of the assured, this period in no event to 
exceed twelve months, or to extend beyond the termination of the policy.” 

It thus appears that by the express stipulation of the contract the 
policy extends its protection to machines only while in possession of the 
insured or some of his employees or agents having control uf same in the 
prosecution of his business, and, on the facts presented in this recor], 
the machine could in no sense be considered as coming within the descrip- 
tive terms of the policy. An essential feature of the crime of larceny is 
a felonious transfer of possession, and both the language of the contract 
and provision, and the nature of the risk, forbids that any recovery can 
be had for this loss. 

The cases of Lummus v. Insurance Co., 167 N. C. 554, 83 S. E. 688, 
L. R. A. 1915D, 239, and Lancaser v. Insurance Co., 153 N. C. 285, 69 S. 
E. 214, 138 Am. St. Rep. 665, and others, are in general approval of his 
honor’s judgment directing a nonsuit, and same is affirmed. 


Affirmed. 
+> 


MARYLAND MOTOR CAR INS. CO. v. NEWELL CONTRACTING 
CO. (No. 83.) z 
(Supreme Court of Arkansas. Jan. 8, 1923.) 
246 Southwestern Reporter, 468. 

1. INSURANCE — SUBMITTING WHETHER AN AWARD HAD 
BEEN MADE TO JURY HELD ERROR. 

In an action by an owner of property damaged by fire against an in- 
surer on an award of arbitrators, where an agreement between the prop- 
erty owner and the insurer provided that an award in writing by two of 
three arbitrators should determine the amount of loss, and ah oral agree- 
ment as to the amount was made by the arbitrators, but was not reduced 
to writing, submitting to the jury the question of whether an award had 
been made was error. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

3. INSURANCE — WHETHER AWARD CONFORMED TO SUB- 
MISSION AGREEMENT SHOULD HAVE BEEN SUBMITTED 
TO JURY. 

In an action by an owner of property damaged by fire against an in- 
surer on an award of arbitrators, where the agreement for submission 
provided that the award of two arbitrators and an umpire in writing 
should be final, and an award was agreed upon by two arbitrators and an 
umpire but was not reduced to writing, whether a subsequent award made 
by one of the two arbitrators and an umpire substituted for the first um- 
pire conformed to the submission agreement should have been submitted 
to the jury. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

Appeal from Circuit Court. Crittenden County; J. M. Futrell, Judge. 

Action by the Newell Contracting Company against the Maryland 
Motor Car Insurance Company. From judgment for plaintiff, defend- 
ant appeals. Reversed and remanded. 

. Hughes & Hughes and R. L. Bartels, all of Memphis, Tenn., for ap- 
pellant. 

Appellee. pro se. 

Humpureys, J. [1] This suit was instituted in the Crittenden circuit 
court by appellee against appellant to recover $1.675 upon an alleged arbi- 
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tration and award for damages to an automobile truck caused by fire. Ap- 
pellant and appellee entered into an insurance contract whereby the auto- 
mobile truck of appellee was insured against fire. The truck was dam- 
aged by fire, and the insurer and insured entered into an agreement for 
an appraisal of the damage, which contained the following provision. 
“And, whereas, said policy contains the following condition (clause 


14): 
“14. In the event of disagreement as to the amount of loss or dam- 
age, the same shall be ascertained by two competent and disinterested 
appraisers, the insured and this company each selecting one. and the two 
so chosen shall first select a competent and disinterested umpire; the ap- 
praisers together then shall estimate and appraise the loss, stating sepa- 
rately sound value and damage, and failing to agree, shall submit their 
differences to the umpire; and the award, in writing, of any two, shall 
determine the amount of such loss or damage. * * *’ 

“Therefore. in compliance with the conditions above set forth, the 
parties hereto having disagreed as to the amount of said loss. the said 
insured does hereby select M. L. Aldridge and the said company docs 
hereby select J. K. Dobbs as competent and disinterested appraisers to 
estimate and appraise the sound value and damage to said described prap- 
erty.” 

The appraisers disagreed as to the damage occasioned by the fire and 
submitted their differences to Phil Wilenzick who was selected by them xs 
umpire. They agreed to abide by the umpire’s decision, after which cach 
made a statement of the sound value of the truck and the damage done to 
it by the fire. Thereupon the umpire ascertained the original cost of the 
truck, and stated he would assess the damage at 50 per cent. of the cost 
price. A written award to that effect was offered to the umpire by J. K. 
Dobbs, and when he started to sign it Dobbs withdrew it and asked him 
to consider the matter until the following morning, at which time thev 
would see him again. He was not to be found next morning. W. W. 
Harris was then selected as an umpire, and his name was substituted in 
the written appointment for that of Phil Wilenzick. He qualified and 
joined J. K. Dobbs in a written appraisal of $750, which was declined by 
appellee. The testimony introduced by appellee tended to show that M. 
L. Aldridge glid not: agree to the selection of W. W. Harris as umpire or 
participate in the Harris appraisal. 

[2] Over the objection and exception of appellant, the court submit- 
ted the cause to the jury upon the sole issue of whether an award was 
made by Phil Wilenzick, who had been selected by both parties as um- 
pire. The agreement for an appraisal provided that the award should be 
in writing, signed by any two appraisers. The Wilenzick award failed to 
comply with these requirements. In, fact, the record is silent as to 
whether two of them orally agreed to said award. It seems that after 
Wilenzick orally announced his decision, the matter was postponed until 
the following morning for further consideration. They failed to get to- 
gether again, and there was no final award, in writing, in which two of 
them concurred. Awards, in order to be binding, must comply with the 
agreement of submission. 5 C. J. p. 112, § 259; page 114, § 262; page 117, 
§ 269. The undisputed facts showed that the Wilenzick award was not 
final and complete, hence, it was error to submit that issue to the jury for 
determination. 

[3] According to the testimony introduced by appellant, W. W. Har- 
ris was substituted as umpire when Wilenzick failed to appear, and a 
written award was made by him and J. K. Dobbs in which M. L. Aldridge 
participated. , 

According to the testimony introduced by appellee, M. L. Aldridge 
did not participate in the Harris award. The issue of whether the Harris 
award conformed to the submission agreement of appraisal should have 
been submitted to the jury for determination. : 

The judgment is reversed, and cause remanded for a new trial. 
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HOOSIER MUT. AUTOMOBILE INSURANCE CO. v. LANAM er at. 
(No. 11455.) 
(Appellate Court of Indiana, Division No. 2. Jan. 12, 1923.) 
137 Northeastern Reporter, 626. 


1. INSURANCE—LANGUAGE OF CONTRACT TO BE GIVEN ITS 
POPULAR AND USUAL SIGNIFICANCE. 

Notwithstanding the rule requiring insurance contracts to be con- 
strued most strictly against the insurer, the language of a contract is to 
be accorded its popular and usual significance. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

2. INSURANCE — COLLISION; RECOVERY HELD NOT WAR- 
RANTED UNDER AUTOMOBILE INSURANCE POLICY PRE- 
CLUDING RECOVERY FOR INJURY FROM CONTACT WITH 
ROADBED OR THE SIDES THEREOF. 

Where automobile, in an effort to avoid running into another vehicle, 
swerved sharply, causing the rear end to skid off the highway pavement and 
strike sidewise the soft ground of a field with sufficient force to crush 
the rear wheel and cause the car to overturn, held that recovery was pre- 
cluded under policy compensating for collisions, but providing that con- 
tact with the roadbed or “the side thereof” was not a collision. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

Jud Appeal from Circuit Court, Bartholomew County; John W. Donaker, 

udge. 

Action by George Lanam and another against the Hoosier Mutual 
Automobile Insurance Company. From judgment for plaintiffs, defend- 
ant appeals. Reversed, with instructions. 

Baker & Richman, of Columbus, and Harvey Harmon, of Princeton, 
for appellant. 

George W. Long, of Columbus, for appellees. 


Nicuots, C. J.. Action by appellee on a contract of automobile insur- 

ance. The only error presented by this appeal is the action of the court 
in overruling appellant’s demurrer to the complaint. The policy sued on, 
and which is made an exhibit to the complaint, promises compensation, 
among other things, for— 
“the accidental collision of the automobile herein insured while the pol- 
icy is in force, with any object, movable or immovable, * * * pro- 
vided, however, that contact with the roadbed on which said automobile 
is being driven, or the sides thereof, shall not be regarded as a collision 
and is not a risk insured against hereunder.” 

It is averred in the complaint that on the day of June, 1921, 
and while said policy was in full force, appellees were driving the auto- 
mobile described in said policy, from Columbus, Ind., westward on the 
cement road leading to Nashville, Ind. That said road at the point of the 
accident hereinafter described is of the following width, dimensions, and 
construction, to wit: That said road at the place of the accident involved 
is 60 feet in width from property line to property line; that the roadbed 
is constructed of cement, in the central portion thereof to a width of 24 
feet, upon which vehicles travel, traveling on no part of said road on the 
outside of said cement; that on the north side of said roadway where the 
cement joins the earth the ground is level, for about 2 feet, with said 
cemént roadbed, then a gradual slope downward for a distance of about 
3 feet, the fall of said distance being about 1 foot, to a point level with 
the surrounding lands; that on the north of said road at said point is a 
field, which in the year 1921 was sown in wheat; that the land is cultivated 
up to within 5 feet of said concrete and up to the point where said slope 
stops; that when appellees had proceeded about 1 mile west of the city 
of Columbus on said road, and were driving at the rate of about 20 miles 
per hour along the north side thereof, they attempted to pass an auto- 
mobile which was being driven in front of them along the center of the 
public highway, and in doing so drove across the said road to the south 
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side thereof so as to pass on the left side of said automobile; that as they 
started to pass said automobile they noticed a buggy drawn by a horse 
approaching along said south side, and, there not being sufficient room to 
pass between said horse artd buggy and said automobile, and to prevent 
colliding with said horse and buggy and said automobile appellees turned 
their car sharply to the north, and in doing so ran the front wheels of 
said car off of said cement roadbed onto the ground outside thereof and 
towards a signpost, standing about 2 feet north of said roadbed, and he 
turned said car sharply to the west and south to straighten up again and 
to prevent colliding with said signpost, at which time the back of his car 
skidded off said cement roadbed onto the ground and collided with the 
earth on the outside of said roadbed at a point about 5% or 6 feet north 
of the cement roadbed, and at the foot of said slope above described and 
in the south edge of the wheatfield above described, with such force as 
to break the right rear wheel of said car, and on account of said collision 
with the earth outside of said roadbed, as aforesaid, which caused the 
breaking of said wheel, said car was upset and damaged in the sum of 


$172.35. 


[1] We fully recognize the rule that insurance policies should be 
construed most strongly against the insurer, yet they are subject to the 
same rules of construction as is applied to the language of any other con- 
tract, and it is fundamental that the language of a contract is to be ac- 
corded its popular and usual significance. It is not permissible to im- 
pute an unusual meaning to language used in an insurance contract any 
more than to any other contract. Bell v. American Insurance Co., 173 Wis. 
533, 181 N. W. 733, 14 A. L. R. 179. 


[2] The fact, as averred, that the car skidded off the cement part of 
the road, onto the ground which was at the point of union level with the 
cement thereby, crushing a wheel and causing the car to turn over, does 
not constitute a collision within the fair meaning of the insurance con- 
tract. If the wheatfield was within 5 feet of the concrete roadbed, it 
must have been at least 13 feet within the highway, for the highway was 
60 feet wide, 30 feet on each side from the center. The ca: had skidded so 
that its front end was to the south and its rear wheels about 5% feet oft 
the roadbed. Then the front of the car must have been on the roadbed, 
and the rear on the sides thereof. Any other constructicn would make 
meaningless the words “the sides thereof,” as used in the policy. The 
accident is not covered by the terms of the policy. The following au- 
thorities, though not directly in point, are instructive: Wettengel v. 
United States “Lloyds,” 157 Wis. 433, 147 N. W. 360, Ann. Cas. 19154, 
626; Southern Casualty Co. v. Johnson (Ariz.) 207 Pac. 987; Rouse v 
St. Paul, etc., Ins. Co., 203 Mo. App. 603, 219 S. W. 688; Gibson v 
Georgia Life Ins. Co., 17 Ga. App. 43, 86 S. E. 335; Mcblad v. Western 
Indemnity Co. (Cal. App.) 200 Pac. 750; Stuht v. U. S., etc., Guaranty 
Co., 89 Wash. 93, i154 Pac. 137. 

Judgment reversed, with instructions to sustain the demurrer to the 
complaint. 

———__- ooo 


BECKLEY v. NATIONAL FIRE INS. CO. OF HARTFORD, CONN. 
(No. 34755.) 
(Supreme Court of Iowa. Dec. 15, 1922.) 
190 Northwestern Reporter, 954. 


1, INSURANCE—VOID CHATTEL MORTGAGE UPON INSURED 
AUTOMOBILE HELD NOT BREACH OF CONDITIONS OF 
POLICY. 


In action on automobile theft policy, the defense that plaintiff had 
mortgaged the automobile in violation of the policy was unavailing if, the 
chattel mortgage executed by plaintiff was void for want of his wife's 
signature as being upon exempt property. 

(For other cases, see Insurance, Dec. Dig. § 330[1].) 
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2. INSURANCE — BURDEN OF ESTABLISHING INVALIDITY 
OF CHATTEL MORTGAGE ON INSURED AUTOMOBILE 
HELD UPON PLAINTIFF. 


In an action on an insurance policy covering theft of automobile, de- 
fended by insurer on the ground that plaintiff had placed a chattel mort- 
gage on the automobile contrary to the conditions of the policy, the bur- 
den was on plaintiff to establish that the mortgage was ‘void as not signed 
by his wife, and it was not enough to show that he was a married man 
and the owner of an automobile, nor that he used it for the pleasure of 
his family; it being necessary that he show that by the use of it he 
habitually earned his living. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

Appeal from District Court, Pottawattamie County; J. B. Rockafel- 
low, Judge. 

Action at law upon an insurance policy covering an automobile 
whereby the plaintiff was insured against loss by theft thereof. The an- 
swer admitted the issuance of the insurance policy, but averred that the 
conditions of the policy had been breached in that the plaintiff had mort- 
gaged his automobile after the issuance of the policy and in violation of 
the conditions thereof. In reply plaintiff averred that the alleged mort- 
gage set up by the defendant as a breach of the policy was in fact wholly 
void and of no effect, because the automobile covered thereby was prop- 
erty exempt to the plaintiff, and the wife of the plaintiff had not joined 
in the mortgage. At the close of the evidence, the trial court directed a 
verdict for the plaintiff for the full amount of the policy, and judgment 
was entered accordingly. The defendant appeals. Reversed. 

George S. Wright, of Council Bluffs, and Stout, Rose, Wells & Mar- 
tin, of Omaha, Neb., for appellant. 

Kimball, Peterson & Smith, of Council Bluffs, for appellee. 


Evans, J. The plaintiff purchased his automobile on April 1, 1919, 
for a price of $1,185, of which amount he paid on his own account the 
sum of $400. For the balance of the purchase price he cxecuted a mort- 
gage for $785 to the Motors Finance Corporation, and the proceeds of 
the mortgage were applied to the extinguishment of the balance of the 
purchase price. The insurance policy was issued by the defendant upon 
the same day. It contained the following representations and conditions 

“(3) * * * The automobile described is fully paid for by the 
assured and is not mortgaged or otherwise incumbered, except as follows: 
Balance due Motors Finance Corporation. 

* * * * * * * 


“(2) It is a condition of this policy that it shall be null and void. 
* * ok ok Ok ok ok 


“(c) If the interest of the assured in the property be other than un- 
conditional and sole ownership, or if the subject of this insurance be or 
become incumbered by any lien or mortgage except as stated in repre- 
sentation No. 3 or otherwise indorsed hereon.” 

The plaintiff made monthly payments as he was required to do upon 
the mortgage. The balance due thereon on July 31, 1919, was $450. On 
that date the plaintiff borrowed the sum of $600. Out of the proceeds he 
paid off the mortgage of the Motors Finance Corporation. At the same 
time he executed a mortgage upon the automobile to secure his note for 
$600. The mortgage ran to Norgaard as mortgagee and as payee of the 
note. Pursuant to a three-sided arrangement, Norgaard then and there 
transferred the note, duly indorsed by him, and the mortgage, to the Com- 
mercial National Bank, which then and there paid to the plaintiff $600. 
Out of such proceeds, Norgaard received from the plaintiff the sum of 
$150. This is the mortgage which the defendant pleaded as a breach of 
the conditions of the policy. 

[1] In avoidance of such alleged breach, the plaintiff introduced evi- 
dence tending to show that he was the head of a family, and that the 
automobile in question was used by him in making his living, and that it 
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was therefore exempt property. At the close of the evidence the defendant 
moved for a directed verdict; likewise the plaintiff. The theory of the de- 
fendant was and is that the giving of the mortgage upon ile property was 
a breach of the conditions of the policy, regardless of whether the mort- 
gage was valid or void. We think this position cannot be sustained. The 
burden was upon the plaintiff to establish such fact of exemption. It 
his evidence was sufficient to satisfy the jury that this automobile was 
used by him in making a living within the meaning of the law of exemp- 
tion, then the mortgage was void and of no effect for want of the con- 
currence of the wife therein. It is the trend of all our precedents that, 
when breach of the condition of an insurance policy is predicated by the 
insurer upon the execution of instruments by the insured affecting the 
title of the property either by incumbrance or otherwise, the conditions of 
the policy thus set up will be construed to refer to valid instruments, and 
not to a void or colorable one. 

Somewhat analogous to the case before us is that of Cone v. Century 
Fire Insurance Co., 139 Iowa, 205, 117 N. W. 307. In that case a mort- 
gage and deed of property had been made in apparent violation of the con- 
dition of the policy. It was shown, however, that such instruments were 
colorable only and without consideration, and contemporaneously there- 
with a reconveyance had been made to the insured by the purported gran- 
tee. It was held that neither the mortgagee or the gruntee actually ac 
quired any interest in the property, and that therefore neither instrument 
should be deemed as a breach of the conditions of the policy. 

If, therefore, in the case at bar, the chattel mortgage executed by the 
plaintiff was void for want of his wife’s signature, as the jury could have 
found from the evidence, it would not constitute a breach of the policy. 
This was sufficient reason why the court should overrule the defendant's 
motion for a directed verdict. 

[2] II. Upon plaintiff's motion, the trial court directed a verdict ir 
his favor for the full amount of the policy, and the defendant assigns er- 
ror thereon. The burden was upon the plaintiff to establish the facts sup- 
porting the avoidance pleaded in his reply. This of itself strongly sug- 
gests that he could not be entitled to a directed verdict. It was not enough 
for him to show that he was a married man and was owner of the au- 
tomobile, nor was it enough for him to show that he used the automobile 
for the pleasure of his family. It was incumbent upon nim to show that 
by the use of it he “habitually earned his living.” Waterhouse v. John- 
son (Iowa) 189 N. W. 669. His evidence in that regard was quite in- 
definite and might or might not satisfy the jury that he was using the 
automobile for the purpose of making a living within the meaning of the 
law as it should be laid down to them by the court. We think the plea 
of exemption presented a question of fact for the jury. 

In view of our conclusion at this point, we have little occasion to 
consider the further assignment of error by the defendant that the court 
was not warranted in directing a verdict finding the value of the automo- 
bile to be the amount testified to by the plaintiff, there being no evidence 
offered by the defendant. The plaintiff had used the automobile for one 
year at the time it was stolen. He testified that it was worth at that time 
the full original purchase price. The question presented would call for a 
more extended discussion than we are now disposed to enter upon. It is 
not likely to arise upon a retrial. For the reason indicated, the judgment 
below must be reversed. 

Reversed. 

Stevens, C. J., and Arthur and Faville, JJ., concur. 
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SURETY. 


EWEN v. AMERICAN FIDELITY CO. (No. 92.) 
(United States Supreme Court. Argued March 1, 1923. Decided March 
12, 1923.) 
43 Supreme Court, 371. 


ABATEMENT AND REVIVAL—EXPIRATION OF TiIREE YEARS 
AFTER INJUNCTION AGAINST PROSECUTING BUSINESS 
DOES NOT PREVENT JUDGMENT AGAINST ILLINOIS 
SURETY COMPANY. 

Under Hurd’s Rev. St. Ill. 1917, c. 32, § 102s, making surety companies 
organized under that chapter subject to all laws governing corporations for 
pecuniary profit, and chapter 32, § 10, relating to such curporations, and 
continuing their existence for two years after they cease to do business for 
the purpose of settling their affairs, and section 12, expressly providing 
that the dissolution of a corporation for any cause shall not take away or 
impair any remedy given against such corporation, a judgment against a 
surety company is not void, though rendered more than three years after 
the company was enjoined from prosecuting any business, even if Hurd’s 
Rev. St. Ill. 1917, c. 73, §§ 12-14, providing for dissolution of such compa- 
nies, would have that effect. 

(For other cases, see Abatement and Revival, Dec. Dig. § 39.) 

On Writ of Certiorari to the United States Circuit Court of Appeals 
for the Second Circuit. 

Action by John Ewen against the American Fidelity Company. Judg- 
ment for defendant was affirmed by the Circuit Court of Appeals (271 Fed. 
848), and plaintiff brings certiorari. Reversed. 

Wm. R. Wilder, of New York City, and Henry E. Davis, of Washifig- 
ton, D. C., for petitioner. 

J. M. Proskauer, of New York City, for respondent. 


Mr. Justice Hotmes delivered the opinion of the Court. 

This is an action upon an undertaking to pay the amount of any judg- 
ment that might be recovered by one Mackey in a suit against the Illinois 
Surety Company, not exceeding $7,500 and interest, the contract being made 
by the present defendant in order to dissolve an attachment in that suit. 
That suit was begun in May, 1915, in New York. Mackey recovered a 
judgment for a much larger sum on June 21, 1919, and assigned the same 
and this undertaking to the present plaintiff. The defense is that the 
Illinois Surety Company, an Illinois corporation, had ceased to exist be- 
fore the judgment was recovered and that the judgment against it was 
void. On this ground judgment was given for the defendant in the Dis- 
wn Court and the judgment was affirmed by the Circuit Court of Ap- 

peals. 

On April 19, 1916, a majority of the stockholders of the Surety 
Company filed a bill in Illinois alleging that the Company was insolvent 
and praying that it be restrained from further prosecution of its busi- 
ness, that a receiver be appointed and that upon final hearing a decree 
might be entered dissolving the Company and providing for the distribu- 
tion of its assets. The answer of the Company was filed with the bill. 
It admitted the allegations and submitted to the jurisdicticn of the Court. 
On the same day an order was entered “without bond from the com- 
plainants and until the further order of the Court” restraining the Com- 
pany from further prosecution of its business. Later on the same day 
another decree appointed a receiver to collect the property. with power tc 
institute and to defend suits and to apply to the Court for further orders 
concerning the collection and distribution of the assets and the closing 
of the company’s concerns for which purposes jurisdiction was retained 
until final hearing and settlement of all unfinished business of the Com- 
pany and the receivership. The receiver continued to defend the above 
mentioned spit in New York until about April 28, 1919, when the counsel 
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for the Company notified the plaintiff that they no longer were author- 
ized to appear for it; the ground of the notice being an order of the Court 
in Illinois that the receiver should discontinue the defence and notify the 
plaintiff Mackey to file his claim in that proceeding. (This order im- 
posed no personal obligation on Mackey as he was not within the juris- 
diction of the Illinois Court.) Thereafter the defendant failed to ap-: 
pear, and upon a report by a referee the judgment in question was en- 
tered on June 21, 1919. This was more than three years after the Com- 
pany had been restrained from transacting business. The defendant says 
that by the Illinois statutes the Company became extinct in one year, with 
a continued liability to creditors of only two years more, and that the last 
two years had elapsed. 

The Illinois Surety Company was organized under a general law of 
Illinois to be found in Hurd’s Revised Statutes of Illinois 1917, c. 32, $§ 
102f and following. By section 14 of the Act (Hurd, § 102s), corpora- 
tions formed under it 
“shall be subject to all laws of this State governing corporations for 
pecuniary profit, as provided for in an Act * * * approved April 18, 
1872 * * * and amendments thereto, in force July 1, 1897, and the 
duties thereof and shall have the powers thereof, so far as the same are 
not inconsistent with the provisions of this Act. Such Companies shall 
also be subject to the provisions and requirements of an Act entitled, ‘An 
Act in regard to the dissolution of Insurance Companies,’ approved Febru- 
ary 17, 1874.” 

The act last mentioned allows a majority of the stockholders of any 
Illinois insurance company to apply by petition to close its concerns and 
authorizes the Court after due notice to all the parties interested to pro- 
ceed to hear the matter and for reasonable cause to decree a dissolution. 
Section 2 (Hurd’s Statutes, c. 73, § 12). It also provices in the next 
section that the charters of all such companies, which eitier from neglect, 
or by vote of their members or officers, or in obedience to the decree of 
any Court, have ceased for one year to transact the business for which 
they were organized, shall be deemed extinct, with authority to the Court 
upon petition to fix the.time within which the companies shall close their 
concerns : 

“Provided, that this section shall not be construed to relieve any such 
company from its liabilities to the assured or any of its creditors.” Sec- 
tion 3 (Hurd, § 13). 

The fourth section (Hurd, § 14) continues the companies for two 
years more for the purpose of prosecuting and defending suits, &c., but 
not for that of going on with their business. The facts that we have 
stated were thought to bring the case within this statute and so make the 
New York judgment void. 


We should hesitate long before deciding that the cessation of busi- 
ness for a year under the above mentioned decree fell within section 3 
of the Insurance Act or that the proviso had no effect upon the following 
section 4, not to speak of other difficulties. But it is not necessary to stop 
at this point. The company, as has been shown, was subject also to the 
laws governing corporations for pecuniary profit. By section 10 of the 
Act of April 18, 1872 (Hurd, c. 32, § 10) these corporations are con- 
tinued for two years for substantially the same purposes as are insurance 
companies, but it is explicitly provided by section 12 that the dissolution 
for any cause shall not take away or impare any remedy given against 
such corporation, its stockholders or officers, for any liabilities incurred 
previous to its dissolution. The argument seems to us strong that the 
section concerning surety companies quoted at the outset takes in this sec- 
tion 12 without qualification and, if necessary, might be said to show that 
a larger signification should be given to the proviso quoted from section 3 
of the Insurance Act, at least as applied to this Company. But we are 
relieved from an independent consideration of the matter by the opinion 
of the Supreme Court of Illinois in Evans v. Illinois Surety Co., 298 III. 
101, 106, 107, 131 N. E. 262, April 21, 1921, the very case in which the 
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above mentioned injunction was issued. On page 106 it quotes section 12 
of the Corporation Act, and on page 107 says: 

“There could be no question but that the provisions uf the General 
Incorporation Act heretofore quoted, and all the applicable provisions, 
apply to corporations organized under the Surety Act.” 

This was later than the decision of the Circuit Court of Appeais 
and appears to us to warrant our taking the same view without discus- 
sion at greater length. 

Judgment reversed. 

: a 
SCOTT er at. vv. MONTGOMERY COUNTY BANK (No. 382.) 
(Supreme Court of Arkansas. May 14, 1923 ) 
250 Southwestern Reporter, 902. 


1. PRINCIPAL AND SURETY — EVIDENCE SUIFICIENT TO 
WARRANT FINDING THAT SURETIES’ NOTICE TO 
HOLDER TO BRING SUIT WAS NOT GIVEN. 

In an action against the sureties of a promissory rete, defended on 
the ground that the holder had not sued when notified to do so, a finding 
of the jury that the notice to sue was not given held supported by the 
evidence. 

(For other cases, see Principal and Surety, Dec. Dig. § 161.) 

2. EVIDENCE — TESTIMONY OF PARTY THAT HE MAILED 
NOTICE NOT DEEMED UNDISPUTED, ALTHOUGH UNCON- 
TRADICTED. 

Testimony of a party that he mailed a notice cannot be treated as un- 
disputed, even if uncontradicted. 

(For other cases, see Evidence, Dec. Dig. § 589.) 


3. PRINCIPAL AND SURETY—SURETIES HELD NOT RE- 
oo BY HOLDER’S RELEASE OF MORTCAGED PROP- 
The defense of sureties on a promissory note secured by chattel mort- 

gage that the holder had released mortgaged property withcut their con- 

sent was not established by showing that the mortgagor applied to the 
holder for permission to sell the mortgaged property, and was info 
that consent of the sureties to the sale must be first obtained, but that, if 
so obtained, the bank had no objection. 

(For other cases, see Principal and Surety, Dec. Dig. § 115[2].) 


Appeal from Circuit Court, Montgomery County; Scott Wood, Judge. 

Action by the Montgomery County Bank against Waymond Scott and 
others. Judgment for plaintiff, and defendants appeal. Judgment af- 
firmed. 

Appellants, pro se. 

Witt & Witt, of Hot ‘Springs, for appellee. 


Situ, J. Appellants signed as sureties the note of Jesse Fair, pay- 
able to the order of the Montgomery County Bank, and when sued thereon 
they defended on two grounds: First, that the bank had rot sued when 
notified so to do; second, that the bank had released property from the 
chattel mortgage, which had been executed by Fair for their protection, 
without their consent. The court charged the jury on these issues, and 
no objections were made or exceptions saved to the instructions given. 
We assume, therefore, the case was properly submitted on the law, and 
proceed to consider whether the testimony supports the verdict. 

[1] One of the sureties testified that at the suggestion cf other sure- 
ties he, prepared and mailed to the bank a notice to sue Fair: but the bank 
did not do so for more than 30 days thereafter. The letter was not regis- 
tered, and no copy of it was kept. The vice president or the bank testi- 
fied that he had charge of the loans made by the bank, and that, if such a 
notice had been received, it would, in the ordinary course of business. 
have passed through his hands, but no such notice was ever received. 

[2] The witness who testified that he mailed the letter is a party to 








1808 Insurance Law Journal, Vol. 61. [1923 


the suit, and his testimony, even though it were uncontradicted, could not, 
therefore, be treated as undisputed (Skillern v. Baker, 82 Ark. 86, 100 
S. W. 764, 118 Am. St. Rep. 52, 12 Ann. Cas. 243), and in view of that 
fact, and the testimony of the vice president of the bank, we cannot say 
that the jury was not warranted in finding that the notice was never given. 

[3] Fair sold a portion of the property mortgaged, but the testi- 
mony of the vice president of the bank who had the matter in charge was 
that Fair applied to him for permission to sell, and he explained to Fair 
that the mortgage had been taken for the protection of the sureties, and 
their consent would have to be first obtained, but, if obtained, the bank 
had no-objection. If the jury credited this testimony, there was no such 
release of security as would absolve the sureties. They cuuld not consent 
and then complain. 

No error appears, and the judgment is affirmed. 


i 


ZETNA CASUALTY & SURETY CO. v. CITY OF NORTH LITTLE 
ROCK. (No. 184.) 
(Supreme Court of Arkansas. Feb. 26, 1923.> 
248 Southwestern Reporter, 294. 


1. MUNICIPAL CORPORATIONS—ON COLLECTOR’S DEFALCA- 
TIONS FUND FROM DIFFERENT ACCOUNTS JOINTLY DE. 
POSITED DIVIDED PRO RATA. 

Where funds collected by a defaulting city collector irom the city and 
from improvement districts were jointly deposited in his name as collector, 
and it was impossible to show from what course the funds came, further 
than that they were collections for the benefit of the city aud the districts, 
to determine the shortage to each, it was proper to divide the joint fund 
pro rata, in accordance with the amounts due to each. 

(For other cases, see Municipal Corporations, Dec. Dig § 173[1].) 

2. MUNICIPAL CORPORTATIONS — ACT PROVIDING THAT 
BOARD OF IMPROVEMENT DISTRICT SHAi.L APPOINT 
COLLECTOR THEREFOR NOT REPEALED BY LATER ACT. 
Crawford & Moses’ Dig. § 5702, providing for the appointment of col- 

lectors of improvement districts by the respective boards of improvements 

of all municipalities except the cities of Little Rock and Pine Bluff was not 
directly repealed or annulled by Acts 1901, p. 264 (Crawford & Moses’ Dig. 

§ 5669) providing that the city clerk shall deliver to the “city” collector a 

copy of assessments of benefits and warrants for collection, there being no 

reference to section 5702 but reference being made to San¢els and Hill's 

Digest, § 5337, which relates to the method of certifying the assessments to 

the city clerk, and the provision for certifying the assessm~nt merely pre- 

scribes a form of warrant in which there occurred a clerical error with re- 

spect to certifying to the city collector instead of the coliector of the im- 

provement district. 

(For other cases, see Municipal Corporations, Dec. Dig. § 124[1].) 


3. STATUTES—REPEALS BY IMPLICATION NOT FAVORED. 


Repeals by implication are not favored. 
(For other cases, see Statutes, Dec. Dig. § 158.) 


4. MUNICIPAL CORPORATIONS—CITY COLLECTOR HELD NOT 
TO BE “COLLECTOR FOR IMPROVEMENT DISTRICTS” AS 
REGARDS LIABILITY ON OFFICIAL BOND. Ss 
In view of Crawford & Moses’ Dig.’ § 5702, providing for the election 

of collectors of improvement districts by the respective boaras of improve- 

ments in all municipalities except in the cities of Little Rock and Pine 

Bluff, the clerk and the city collector of North Little Rock was not col- 

lector of improvement districts in such city, and bond given for faithful 

performance of his duties to the city did not cover a defalcation of funds 
belonging to improvement districts collected by him. 
(For other cases, see Municipal Corporations, Dec. Dig. § 173{[3].) 
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Appeal from Pulaski Chancery Court, Jno. E. Martineau, Chancellor. 


Action by the City of North Little Rock against the A=tna Casualty 
& Surety Company and others. From decree rendered, defendant named 
appeals, and plaintiff files a cross-appeal. ‘Reversed and dismissed as to de- 
— not named, and decree entered for plaintiff against defendant 
named. 


Roscoe R. Lynn, of Little Rock, for appellant. 
J. F. Wills, of North Little Rock and Rose, Hemingway, Cantrell & 
Loughborough, of Littel Rock, for appellee. 


McCuttocn, C. J. R. W. Miller was, in April, 1920, elected to the of- 

fice of city clerk and city collector of North Little Rock (a city of the firsr 
class), and in accordance with an ordinance he executed his official bond to 
the city in the sum of $5,000 with appellant as surety: thereon, conditioned 
that he should— 
“faithfully discharge and perform the duties of his office, and at the ex- 
piration of his term of office shall render unto his successor in office a cor- 
rect account of all sums of money, books, goods, valuables, aid other prop- 
erty, as it comes into his custody, as such clerk and collecter of said city 
of North Little Rock, Arkansas, and shall pay and deliver to his successor 
in office, or any other person authorized to receive the same, all balances, 
sums of money, books, goods, valuables and other property which shall be 
in his hands and due by him.” 

Miller resigned in April, 1921, and it was found that he was short in 
his accounts to the city and also to three separate local it=provement dis- 
tricts for which he had collected funds. According to the auduit of Mil- 
ler’s account, which has been found to be correct, he owed the city of 
North Little Rock $5,531.63, and also owed the three improvement districts, 
in the aggregate, the sum of $6,734.37, and he had in a bank, to his credit 
as collector, the sum of $3,843.61. 

This action was instituted in the chancery court of Pulaski county by 
the city of North Little Rock against appellant, to recover the amount on 
the bond. In the complaint, the facts were set forth concerning the amount 
of funds on hand in bank to the credit of the collector, and an accounting 
was asked as between the city and the improvement districts concerning 
the application of these funds. The improvement districts were joined a3 
defendants in the action, and each filed a cross-complaint asking for r2- 
— on the bond of the respective pro rata of the liability to each of the 

istricts. 

The chancery court decided that each of the improvement districts 
was entitled to portion under the bond jointly with the city of North Little 
Rock and to share in the recovery pro rata according to their respective 
amounts due from Miller, the principal in the bond. The court in its de- 
cree credited on Miller’s account with the city and each of the improve- 
ment districts a pro rata part of the fund in bank, and, after thus ascer- 
taining the net amount of Miller’s shortage with each party, rendered a de- 
cree against appellant for a recovery by the city and each of the improve- 
ment districts of their pro rata part of the liability under the bond. Under 
this decree the recovery against appellant was as follows: 

City of North Little Rock 

Street improvement district No. 15 
Sewer improvement district No. 1 
Street improvement district No. 16 
Street improvement district No, 18 


Appellant prosecuted its appeal to this court, and the city of North 
Little Rock has cross-appealed. 

[1] The first question arising in the case relates to the apportionment 
of the credits for the funds in-bank so as to ascertain the amount of short- 
age in Miller’s account with the city of North Little Rock and the locai 
improvement districts. The amounts due from Miller were proved be- 
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yond dispute, as hereinbefore stated, and it was also proved that the funds 
collected by Miller from the city and districts were jointly deposited in 
bank in his name as collector. It was impossible to show from what parti- 
cular source these funds came, further than they were cvilections for the 
benefit of the city and the districts. There is no way, from the testimony, 
to separate the funds, and, it being shown to be a joint fund, it can only be 
divided pro rata in accordance with the amounts due by Miller to each. 

In the recent decision of this court in Miller v. State (Ark.) 243 S. W. 
958, which was a criminal prosecution against R. W. Miller for embez- 
zling funds of the city of North Little Rock, we decided, under the same 
proof as is involved in this case, that the funds belonged to the city and 
the improvement districts jointly, to be credited pro rata on the balance 
due the city and the improvement districts. We think that the chancery 
court was therefore correct in ascertaining the amount of shortage in 
Miller's accounts with the city and the several improvement districts. 


(2] The principal question in the case, however, is whether or not 
the bond protects the improvement districts as well as the city so as to 
permit the improvement districts to share in the recovery. The ordi- 
nances of the city of North Little Rock provide that the city collector 
shall give bond in the sum of $5,000, conditioned that he will account for 
and pay all funds coming into his hands which belong to the city or any 
improvement districts within the city; but the bond in this case was ex- 
ecuted to the city alone and, unless the city collector is, under the statutes 
of this state, constituted as the collector of improvement districts in a city 
of the first class, the bond does not afford indemnity to the districts for 
moneys received by the city collector. This phase of the case, therefore, 
comes down to the question whether or not the statutes of this state con- 
stitute the city collector as the collector of local improvement districts. 


Our laws governing the organization of improvement districts and 
providing for the procedure in their operation began with the statute en- 
acted by the General Assembly in the year 1881. Acts of 1881, p. 161 
Mansfield’s Digest, § 825 et seq.; Sandels & Hill’s Digest, § 5321 et seq. 
A section of that statute (Sandels & Hill’s Digest, § 5360) provided that 
the board of improvement of local improvement districts should appoint 
the collector and treasurer of the district, but ‘that section was amended 
by Act April 19, 1895 (Acts of 1895, p. 161), so as to provide that in ci- 
ties of the first class the city collectors should collect the improvemens 
district assessments. The last-mentioned statute was again amended by Act 
February 11, 1897 (Acts of 1897, p. 23), re-enacting the old statute to the 
effect that the collector and treasurer of local improvement districts should 
be appointed by the board of improvement, but providing that the cities 
of Little Rock and Pine Bluff should have the power y ordinance to 
make the city collector ex officio collector of improvement districts. The 
last-mentioned statute has been brought forward by subsequent disgesters, 
and it appears in Crawford & Moses’ Digest as section 5702. 

It is contended on behalf of counsel for the improvement districts 
that this statute was amended by Act May 3, 1901 (Acts of 1901, p. 264), 
so as to provide that in all cities the city collector shall he the collector 
for the improvement districts. The section of that statute which it is 
contended amends Act 1897, supra, reads as follows: 

“Sec. 7. That section 5337 of said digest [Sandels & Hill’s] be 
amended so as to read as follows: 

“That within forty days after the passage of said ordinance, unless 
the time be extended by the city or town council, the city clerk, or town 
recorder shall deliver to the city collector a copy of said assessment of 
benefits containing a description of said blocks, lots and parcels of land 
in said district, and the amount assessed on each, duly extended against 
each lot, block or parcel of land, and shall deliver it with his warrant at- 
tached thereto to the city or town collector, which warrant may be in the 
following form: 
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“State of Arkansas, City (or Town) of , Soe 
“To the Collector of said City (or Town) of 

“You are hereby commanded to collect from the owners of real prop- 
erty described in the annexed copy of Ordinance No. , the assess- 
ments on the same and as extended thereon for the current year and to 
pay to the treasurer of local improvement district No. of said city 
(or town) within sixty days from this date. 

“Witness my hand and seal of office on this day cf — 19—. 

“And like writs shall be issued annually until said local assessment 
shall be fully paid.” 


[3] That section has also been brought forward in Crawford & Moses’ 
Digest as section 5669. There is no direct repeal by this statute (Act 1901) 
of the former statute (1897) authorizing the board of improvement to ap- 
point the collectors. If the repeal or amendment has been accomplished, it 
must be by implication only, and such repeals are not favered. \ That prin- 
ciple is elemental and needs no citation of authorities to support it. This 
court has often announced that rule of construction. There is no reference 
made in this statute to Act 1897, but, on the contrary, the section under the 
consideration expressly refers to another statute, viz. section 5337 of San- 
dels & Hill’s Digest, which relates merely to the method cf certifying the 
assessment by the city clerk. At the time of the enactment of section 5337, 
Sandels & Hill’s Digest, the statute provided that assessments for lozal im- 
provements should be according to valuation as appraised for general taxa- 
tion purposes, and that section provided that, immediately after the pass- 
age of the ordinance authorizing the improvement, the city clerk should 
procure, at the expense of the district, a copy of the last assessment made 
by the county assessor and deliver the same to the collector of the improve- 
ment district with his warrant attached directing the collection of the as- 
sessments. The manifest purpose of the amendment of section 5337 was 
to give further time for the certification of the list of assessments, giving 
40 days after the passage of the ordinance, and also providing that there 
should be certified a list of assessments as appraised by the assessors of the 
district instead of a list of valuation made to the county assessor as re- 
quired under the former statute. That part of the section which prescribes 
the form of the certificate was a mere formula and nothing more, and it 
cannot be presumed that the lawmakers intended in this incidental way to 
repeal or amend an important feature of the former statute. If such had 
been the intention, the lawmakers would doubtless have adopted more di- 
rect language expressing that intention. As an indication that such a change 
was Not in the minds of the framers of the statute in prescribing the for- 
mula for certifying the assessments, it was provided that the warrant 
should be directed to the collector of the city or town, whcreas there is no 
such office as collector of an unincorporated town. The statute dces not 
provide for any such office and that office pertains only to cities. If the 
statute in question is construed to repeal the former statute. then there is 
no provision at all for a collector for local improvement districts in incor- 
porated towns. 

We are constrained, therefore, to hold that Act 1901, supra, was not 
intended to repeal any former statute, but that the provision for certifying 
the assessments merely prescribed a form in which there occurred a clerical 
error with respect to certifying to the city collector instead of to the col- 
lector of the improvement district. 

[4] We hold, in accordance with this view, that Act 1897 (Crawford & 
Moses’ Digest, § 5702) is still in force and provides for the election of 
ollectors of improvement districts by the respective boarcis of improve- 
ment in all municipalities except in the city of Little Rock and in the city 
of Pine Bluff. Miller was, therefore, not a collector of the improvement 
districts de jure, and the bond did not cover his defalcations as tc funds 
received by him which belonged to the improvement districts. Having re- 
ceived the funds, however, for the benefit of the improvement districts, 
he became, in fact, a bailee and was subject to prosecution for embezzle- 
ment, as we announced in the former opinion in the criminal case against 
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Miller, but the sureties on his official bond are not liable fer the defalca- 
tion, for the reason, as before stated, that Miller was not, in law, the au- 
thorized collector of the districts. 

It follows, therefore, that the decree was wrong in awarding any sum 
to the improvement districts, but the bond protects the city of North Lit- 
tle Rock to the extent of Miller’s defalcation of said funds. After cred- 
iting Miller’s account with the city with the pro rata of the funds in bank, 
there was a defalcation of $3,703.04, and the city is entitled to a decree 
against the surety on the bond for that sum. 

The decree is therefore reversed and dismissed as to the improvement 
districts, and a decree will be entered here in favor of the city of North 
Little Rock for the sum mentioned above, to which it is entitled. 

This decree will be entered here as of the date of the decree below, so 
as to bear interest from that date. It is so ordered. 

ee 


KERBY et aL. v. ROAD IMPROVEMENT DIST. NO. 4. OF SALINE 
COUNTY. (No. 389.) 
(Supreme Court of Arkansas. May 21, 1923) 
251 Southwestern Reporter, 356. 

4. PRINCIPAL AND SURETY—CHANGES PURSUAXT TO CON- 
TRACT DO NOT DISCHARGE SURETY. 

Where a contract provides for changes therein, such changes do not 
discharge sureties on the contractor’s bond. 

(For other cases, see Principal and Surety, Dec. Dig. § 99.) 

5. PRINCIPAL AND SURETY — ORAL ACCEPTANCE OF SUB- 
CONTRACT WITHOUT REQUIRED ENGINEER’S APPRO- 
VAL DID NOT DISCHARGE SURETY. 

The acceptance by a highway contractor of a subcortract, without 
written approval by the engineer, did not discharge the sureties on the con- 
tractor’s bond. 

(For other cases, see Principal and Surety, Dec. Dig. § 99.) 

Appeal from Circuit Court, Pulaski County; A. F. House, Judge 

Action by Road Improvement District No. 4 of Saline County against 
J. P. Kerby and others. From judgment for plaintiff, defendants appeal 
Affirmed. 

Longstreth & Bohlinger, of Little Rock, for appellants. 

Mehaffy, Donham & Mehaffy, of Little Rock, for appeilee. 

McCuttocn, C. J. The road improvement district involved in this 
controversy was organized in Saline county by order of the county court 
pursuant to general statutes (Crawford & Moses’ Digest, § 5399 et seq.) 
for the purpose of constructing a highway beginning at the end of Arch 
street, at the Pulaski county line, and running thence $4 miles south, 
through Saline county, to the Grant county line. 

Appellant Kerby entered into a contract with the district to build the 
road in accordance with the plans and specifications prepared by.the en- 
gineer, and he gave bond to the district in the sum of $15,000, in accord- 
ance with the statute (Crawford & Moses’ Digest, § 5446), for the faith- 
ful performance of his contract, and containing an obligation to pay for 
all labor and material supplied by any and all persons. 

The contract between appellant Kerby and the district was in writing, 
and Kerby entered into an oral subcontract with T. H. Read for the latter 
to do the grading work on a mile of the road. After the completion of 
the work, Read claimed a balance due him on his contract in the sm of 
$617.50, and this action was instituted in the name of the district, for the 
benefit of Read, against appellant Kerby and the sureties on his bond. O. 
B. Field and W. A. Baxley. 

Appellant Kerby admitted liability to Read in the sum of $312.75, but 
denied liability for the remainder of the amount claimed. The sureties 
pleaded that they were discharged from liability on the bond by reason of 
material changes in the contract between Kerby and the district. Kerby 
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also claimed in his defense that under the contract with Read there was 
to be a retained percentage of the contract price until completion of the 
road, and that the road had not been completed. 

There was a trial of the issues before a jury, and the verdict was in 
favor of appellee for the full amount of Read’s claim. There is really 
no dispute in the evidence as to the correctness of the items in Read’s 
claim, but the dispute arises over the question of the liability of appellant 
for payment of the same. The amounts in dispute are divided mto two 
items—the first being the sum of $204.75 for what is termed the “fourth 
estimate” of Read's work, and the remaining item of $100 1s for clearing 
and pulling stumps from two acres of ground. 

[1] Kerby claims that he is not liable for the item of $204.75. for the 
reason that it was not in his contract with the district, ana that the work 
was done by Read under what is termed “force account” by direction of 
the engineer of the district. 

Appellant requested the court to instruct the jury that if “the engi- 
neer for the district had authority to order work done for the district 
other than contemplated in the contract between the district and defendant 
Kerby, and that he directed the plaintiff to do other work than that em- 
braced in Kerby’s contract, and that no payment was made or allowed to 
Kerby by the district, you are instructed that the defendant Kerby would 
not be liable to the plaintiff for the amount of such work.” We cc not 
think that the evidence warranted this instruction, for according to the 
evidence the work covered by this estimate was within the contract be- 
tween Kerby and the district, and also was in the contract between Kerby 
and Read. The work was back filling at bridges and culveris. The evi- 
dence showed that under the contract the engineer had the right to direct 
Kerby to do any work necessary for the construction of the road, whether 
specified or not, and the engineer, who was introduced as a witness by ap- 
pellants, testified that it was inconvenient for Kerby to go back ‘o that 
work to do it, and that for that reason he directed the work to be done 
by Read. The proof shows that this was in Read’s contract. Since this 
is true, Kerby cannot escape liability because an allowance was nox made 
to him for the work. All the proof shows is that the work was under 
what is called “force account,” and that the estimate was made directly to 
the district by Read. Of course, Kerby is entitled to credit for this in 
his settlement with.the district, but the fact that it has not been credited 
to Kerby by the district does not release Kerby from his obligation to pay 
the subcontractor. 

[2] As to the other item of $100 for clearing and grubbing, the proof 
shows that this work was embraced in Kerby’s contract with the district, 
and that he was to receive $125 an acre. It was not embraced in the orig- 
inal contract between Kerby and Read, but Kerby’s foreman made a con- 
tract with Read to do this work on two acres of ground at $50 per acre 
Kerby testifies that the foreman had no authority to make this contract, 
but he does not claim that was done by Read without his knowledge, and 
he is deemed to have ratified the unauthorized acts of his foreman. 


[3] Error of the court is assigned in submitting to the jury the issue 
concerning the retention of the percentage. The court told the fury, in 
substance, that, if there was an agreement between Kerby and Read that 
15 per cent. was to be retained until the entire road was completed by 
Kerby, there should be no verdict for the amount of the retained percent- 
age; but, on the other hand, if there was no agreement for the retention 
of the percentage, the amount should not be deducted tr-m Rear’s re- 
covery. There was conflicting testimony on this subject, and it was Lroper 
to submit the issue to the jury. Kerby testified that there was an express 
agreement between him and Read that 15 per cent. should be retained, but 
Read testified that there was no such agreement. This mace an issue for 
the jury to settle. 

It is contended on behalf of the sureties that they were discharged by 
reason of material changes in the contract and error is assigned in the re- 
fusal of the court to submit that issue to the jury. Appellants invcke the 
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familiar rule that sureties are bound only by the letter of their contract, 
and that any alteration of the contract between the principals discharges 
the sureties. 

[4] The obligation of the bond executed by the sureties was based 
upon the contract between Kerby and the district, and there is a clause in 
the contract which authorizes the changes, both material and immaterial. 
Paragraph 27 of the contract provides that the engineer with the consent 
of the board, could “alter or change any detail in the mat rial or method 
of construction, or the location of roadway or grade, which would not 
materially increase or decrease the cost of the work, wishout additional 
compensation to the contractor.” In the same section it is further provided 
that “important changes or alteration may be made, but the contractor 
shall not proceed with such changes or alterations without writte: orders 
from the engineer. The price covering such changes or alterations shall 
be fixed by agreement between the engineer and the contractor.” Now, 
this is a clear agreement for immaterial changes to be made by the engi- 
neer, or material changes to be made by agreement between the engineer 
and the contractor. The engineer had no right to make material changes 
without the consent of the contractor, but any changes made in accord- 
ance with the contract, however material, did not discharge the sureties 
from liability. 

[5] It is also contended that the clause of the contract requiring sub- 
contracts to be in writing and approved by the engineer affected the lia- 
bility of the sureties, and that the acceptance of a subcontract orally, with- 
out written approval by the engineer, discharged the sureiies. We can- 
not agree to this contention. Section 20 of the contract provides that con- 
tractor “will not be permitted to sublet, assign, sell, transfer, or other- 
wise dispose of the contract or any portion thereof, or his right, title, or 
interest therein to any individual, firm, or corporation without the writ- 
ten consent of the board and engineer.” This general provision was put 
into the contract evidently for the benefit of the district, and the latter 
was estopped from disputing the rights of the subcontractor if it accepted 
the services without requiring a written contract and the written anproval 
of the engineer. This did not constitute a material change in the contract 
which affected the liability of the sureties. 

[6] Finally, it is contended that the sureties are not, liable to the con- 
tractor, but are only liable to those who actually performed labor or fur- 
a material. The statute under which the bond was given reads as 
ollows : 

“All contractors shall be required to give bond for the faithful per- 
formance of such contracts as may be awarded to them with good and 
sufficient security in an amount to be fixed by the board of commissioners, 
and said bond shall contain an additional obligation that such contractor, 
or contractors, shall promptly make payment to all persons, supply[ing] 
him, or them, labor and materials in the prosecution of work provided 
for in such contract. Suit may be brought by and in the name of the dis- 
trict upon the bond given to the board. Any person, individual or corpo- 
ration supplying labor and material shall have the right of action, and shall 
be authorized to bring suit in the name of the district for his, their, or its 
use and benefit against said contractor and surety, and to prosecute same, 
to final judgment and execution, but such action and its prosecutioti shall 
involve the district in no expense whatsoever.” Crawford & Moses’ 
Digest. § 5446. 

The language of the bond is in conformity with the statute. 

In construing the statutes of this state giving liens to mechan‘cs and 
furnishers of material, we have decided that contractors are not entitled to 
a lien for furnishing labor, and that the lien was only given to the mech- 
anic or laborer who performed the services. Little Rock, Hot Spgs. & 
Texas Ry. Co. v. Spencer, 65 Ark. 183, 47 S. W. 196, 42 L. R. A. 334; 
Royal Theater Co. v. Collins, 102 Ark. 539, 144 S. W. 919; Cook v. Moore, 
152 Ark. 590, 239 S. W. 750. The statute prescribing the terms of the 
bond now under consideration is, however, quite different, for it expressly 
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provides that the “contractor, or contractors, shall promptly make pay- 
ment to all persons, supply[ing] him, or them, labor and materials in the 
prosecution of work provided for in such contract.” Now, the term “sup- 
ply * * * labor and materials means something more than mere per- 
formance of labor. In other words, it includes the supply of the labor 
of others. This view is fortified by the fact that the words “labor and 
materials” are coupled together, and the word “supply” has reference to 
both, meaning to confer benefit upon persons who supply labor, as well as 
those who supply materials. Another feature of the statute which forti- 
fies this view is that it provides that “any person, individual or corpora- 
tion supplying labor and material shall have the right of action.” Tt is 
clear that a corporation could not itself labor, and therefore it was not 
the purpose of the Legislature to confine the benefits flowing from this 
statute to persons who labor themselves; but, on the contrary, it was in- 
tended to extend the benefit to those who supply the labor of others, as 
well as those who labor themselves. 

This covers all the assignments of error in the case, and we have 
reached the conclusion that none of the assignments are we!l taken. 

The judgment is therefore affirmed. 

oo 


J. E. HOLLINGSWORTH & CO. er at. v. LEACHVILLE SPECIAL 
SCHOOL DIST. (No. 192.) 


(Supreme Court of Arkansas. a 1923. Rehearing Denied April 9, 
1923.) 
249 Southwestern Reporter, 24. 
6. PRINCIPAL AND SURETY — LIQUIDATED DAMAGES FOR 
NONCOMPLETION OF BUILDING HELD PART OF SURE- 
TY’S OBLIGATION. 


Where the surety company was advised as to an issue between a 
school district and its building contractor as to defects in the construction 
of the building, and refused to complete it, after termination of the con- 
tract by the district the company was properly chargeable with liability 
for liquidated damages, provided in the contract, from the time of the 
contractor’s and the surety’s refusal, till the district commenced work on 
the building. 

(For other cases, see Principal and Surety, Dec. Dig. § 82[2].) 


Appeal from Mississippi Chancery Court; Archer Wheatley, Chan- 
cellor. 

Action by J. E. Hollingsworth, doing business as J. E. Hollingsworth 
& Co. against Leachville special school district, in which defendant filed a 
cross-complaint against plaintiff, Maryland Casualty Company, and Mit- 
chell Selligman. Decree was entered dismissing the complaint and the 
cross-complaint as to Selligman and giving defendant judgment on its 
cross-complaint against plaintiff and the casualty company, and plaintiff 
and the company appeal. Modified, and as modified affirmed. 

Edward B. Klewer and L. C. Going, both of Memphis, Tenn., and 
Ashley Cockrill, of Little Rock, for appellants. 

R. A. Nelson, of Blytheville, for appellee. 

Situ, J. On March 11, 1920, J. E. Hollingsworth, a building con- 
tractor doing business as J. E. Hollingsworth & Co., suea the Leachville 
special school district alleging that on or about May 20, 1919, he and the 
said district entered into a written contract, whereby he <greed to erect 
and complete a certain brick school building in the town of Leacliville, 
according to the plans and specifications made a part of the complaint, 
for the sum of $34,000. That he began the construction of the building 
under this contract, and had expended thereon the sum of $20,178.80, and 
that he had been paid by the school district, on the certificate of the arch- 
itect, the sum of $12,800, leaving a balance due him of $7,378.80. Thot 
on or about December 10, 1919, the school district forcihiy took posses- 
sion of said partly constructed building, and refused and declined to per- 
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mit him to complete same, and that such action on the part of the school 
district was unlawful and wrongful, in that he was constructing the build- 
ing in accordance with the plans and specifications. 

On March 27, 1920, the school district filed its answer and cross- 
complaint. It admitted the execution of the contract sued on, but denied 
that the building was constructed according to the plans and specificat’ons, 
and denied that it had, without right, forbidden plaintiff to continue the 
work, and averred that its reason for not permitting plaintiff to continue 
was that he had refused to construct and complete the building in accord- 
ance with the plans and specifications. 

In its cross-complaint the school district set up the contract, and al- 
leged the execution of a bond for its faithful performance by the Mary- 
land Casualty Company as surety. The plaintiff, the surety, and Mitche!l 
Selligman, the architect, were made parties to the suit. !t was alleged 
that the architect had conspired with the plaintiff to obtain the contract 
for the plaintiff, and that the architect had fraudulently permitted the 
plaintiff to make substitutions of defective material, and had fraudulently 
approved defective work by the contractor. 

Answers were filed by the cross-defendants, denying cll the allega- 
tions of the cross-complaint, and alleging that the work of the contracter 
was in accordance with the plans and specifications, and had been a>- 
cepted and approved by the architect, whose decision, according to the 
terms of the building contract, was final with respect to the work, and 
averred failure to give notice of default. 

The final decree dismissed the complaint, and also the cross-complaint 
in so far as the architect was concerned, but gave the district a judgment 
against Hollingsworth and his surety, and this appeal is frorn that decree 

The record is very voluminous, consisting of over a thousand pages, 
and the briefs, which are correspondingly large, discuss at length the 
conflicting testimony of the numerous witnesses. We shal! not undertake 
to review all this testimony, although we have considered it, and have 
reached the conclusion that the findings of fact upon which the decree of 
the court below was based were not clearly against the preponderance of 
the testimony except as to two items which we think were improperly 
charged against the contractor. 

For the reversal of the judgment it is insisted: 

(1) That there was a substantial performance of the cotitract on part 
of the contractor up to the time of his discharge; and this is the principal 
question in the case. 

(2) That there was no certificate by the architect of a failure on the 
part of the contractor to comply with the contract; it being insisted that 
Selligman was the architect authorized by the contract to inake that certi- 
ficate. 

(3) That, if the associate architect, who made the certificate upon 
which the directors acted in discharging the contractor was authorized to 
so certify, he should have done so in connection with Seliigman, and not 
individually as he did do. 

(4) That proper notice, as prescribed by the contract, was not given 
by the district to the contractor of his discharge. 

(5) That the decision of the architect as to compliance with the con- 
tract was final, and could be impeached only by proof of fraud or mis- 
takes so gross as to imply bad faith and the exercise of dishonest judg- 
ment, and the evidence does not justify that finding. 

(6) That there was no notice of default, and the surety was, on that 
account, relieved of its obligation to pay liquidated damages for delay 

(7) That the district waived strict compliance with the terms of the 
contract requiring the completion of the building within five months. 

(8 and 9) That the district did not properly prove the damages al- 
lowed it. 

The propositions stated are substantially questions of fact, as the prin- 
ciples of law which control their decision are well settled znd are not in 
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dispute between the parties, and we will not undertake a separate discus- 
sion of each of these propositions. 

There are provisions in the building contract which make the archi- 
tect the final arbiter between the contractor and the district, and it be- 
comes important, therefore to determine who the architect was, as Hol- 
lingsworth took the position, when the first disagreement arose, that Edel- 
svard was not the architect, and Hollingsworth demanded that Selligman 
approve the findings and directions of Edelsvard before he would assent 
thereto. On that question we quote from the contract as follows: 

“This agreement, made this 20th day of March, 1919, by and be- 
tween the Leachville special school district, party of the first part, here- 
inafter called the owner, and Mitchell Selligman, party of the second part 
hereinafter called the architect, with G. A. Edelsvard, associate, wit- 
nesseth.” 

The same instrument defines the terms, “owner,” “architect,” and “con- 
tractor’; the definition of “architect” being “the term ‘architect’ refers 
to Mitchell Selligman, or associate.” 

Selligman and Edelsvard were partners as Selligman & Edelsvard at 
the time the district contracted with them as architects, although the nego- 
tiations leading to their employment were conducted by Selligman, and that 
member of the firm acted for the firm in the award of the contract to 
Hollingsworth, the plaintiff in this suit. However, the plans and specifi- 
cations were prepared by Edelsvard. 


[1] The court below was of the opinion that Edelsvard, as well as 
Selligman, was the “architect,” as that term was used in the contract; 
and we concur in that finding. 

[2] The contract specified what supervision the architect should give 
the building and what his duties should be in that connection, and we think 
it was contemplated by the parties that either Selligman or Edelsvard 
might perform those duties. The contractor was therefore ‘n error in dis- 
puting Edelsvard’s authority as architect. 

Four bids were received by the district for the construction of the 
building as originally advertised. The lowest bid was $34,737, and was 
made by H. E. Monk; the next lowest bid was $34,887, and this bid was 
made by the plaintiff Hollingsworth. The district had only $34,000 to 
spend for the building, and did not accept any of these vids. Selligman 
undertook to revise these plans by reducing the cost of the building by 
$887, and after doing so Hollingsworth’s bid was accepted. 

The alterations thus made were indicated on the plans as “Addenda 
A,” and much stress. is laid on these alterations by the district as tending 
to show collusion between Selligman and Hollingsworth. Monk testified 
that the alterations made by Selligman did not reduce the building cost 
only $887, but that the amount of the reduction was $2,134, and he testi- 
fied that if he had been given an opportunity to revise his bid after the 
alterations had been made, he could, and would, have reduced his own bid 
by that amount, whereas Hollingsworth reduced his bid only to the ex- 
tent of $887. 

There was testimony on the part of the district that Selligman refused 
to give Monk an opportunity to revise his bid on the ground that Monk 
probably could not make the required bond; the intimation being, of 
course, that Monk was not a responsible bidder. The insistence of the 
district, in this connection, is that Selligman and Monk were unfriendly, 
and that the relations between Selligman and Hollingsworth were unduly 
friendly. Selligman denied that this was true, and he denied that the 
alterations in the plans which he made warranted a difference of more 
than the $887 reduction necessary to bring Hollingsworth’s bid within 
the money the district could pay, and he testified that he was not asked by 
the directors of the district to figure with any other bidder on eny reduc- 
tion of the amount bid. 

The first issue between Selligman and Edelsvard came over the al- 
lowance of an estimate which Hollingsworth asked the district to pay. 
Edelsvard testified that he told Selligman the sum demanded was in excess 


” «6 
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of the amount then payable under the contract, and Selligman admitted 
this was true, but insisted that the estimate be approved notwithstanding 
that fact, but Edelsvard refused to do so. Selligman denied this. An is- 
sue also arose between Selligman and Edelsvard over the approval of the 
work covered by this estimate. Edelsvard went to Leachville and con- 
demned a lot of the work and, among other things, ordered brick walls 
torn down. Hollingsworth declined to obey Edelsvard’s direction ard in- 
sisted that his work was not defective, and had been approved by Sellig- 
man. In this connection there was introduced certain telegrams and cor- 
respondence, which, it is strongly insisted, show Selligman’s entire good 
faith. Edelsvard wired Selligman that Hollingsworth had disputed his 
authority and claimed to have his (Selligman’s) approval of the work. 
Selligman answered by wire affirming Edelsvard’s authority, and denying 
that he had given a blanket approval of Hollingsworth’s work. The is- 
sue between Edelsvard and Hollingsworth remained unsettled, and Sellig- 
man himself went to Leachville. Upon Selligman’s return home he wrote 
a letter to the school directors, in which he expressed the opinion that Hol- 
lingsworth was correct in his contention. In the same letter Sel'igman 
insisted: First, that the alleged defective work was not so defective that 
it could not be remedied, and, in his testimony, explained the remedy he 
would have applied. He also stated in the letter that such defects as did 
exist resulted from defects in the plans, and not from faulty materials or 
work. Edelsvard insisted to the contrary, and the directors accepted his 
view as correct. There was a meeting at which all parties in interest were 
present or were represented, and the directors announced their approval 
of Edelsvard’s position, and called upon the representative of the surety 
company to comply with Edelsvard’s directions and complete the building 
after Hollingsworth had declined to do so. 

It was insisted at that meeting, as Hollingsworth had all along in- 
sisted, that the trouble was with the plans, and there is much testimony 
in the record which supports that contention. In fact, if the case was dis- 
posed of on the testimony of the witnesses who qualified as experts, and 
testified as such, it must be confessed that the clear preponderance of the 
testimory shows that the plans were defective and the troubles compiained 
of by Edelsvard were attributable to the defect in the’ plans. 

The testimony of these experts appears to be overcome, however, by 
the undisputed fact that the defective work was torn away and the build- 
ing was completed according to the plans which the experts had testified 
were defective, and there is no disagreement that the district has a satis- 
factory building. 

The principal defect complained of in the plans was that the weight of 
the building had not been properly distributed over the foundation; and 
the explanation is offered that it became possible to erect a good huild- 
ing under the pians used only because the foundation had properly set- 
tled. Of this we shall have more to say. 

It is conceded that there were numerous departures from the plans. 
It is said, however, that most of these were unimportant and immaterial 
and resulted chiefly from the inability of Hollingsworth to obtain the ar- 
ticles called for in the specifications, resulting from the ‘congestion of rail- 
road traffic existing at the time, and the inability to have builders’ orders 
promptly filled. It is also insisted that such variations as might be deemed 
material did not impair the value of the building, and were authorized by 
Selligman in good faith. 

It is undisputed that many defects existed at the time Selligman and 
Edelsvard disagreed, and, as has been said, the chief issue of fact was the 
cause of these defects—whether defective plans, or defective work— and 
it is undisputed that one of the brick walls fell, and the remaining walls 
were torn down. One of the orders which Edelsvard had given, and 
which Hollingsworth refused to obey, was to tear down these walls. Hol- 
lingsworth accounts for the falling of the wall by saying that the building 
had been left unoccupied from October 20, 1919, to January Sth there- 
after; but the court did not accept this explanation, and neither do we. 
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The walls were shown to have been out of plumb, some of the witnesses 
placing the variation in this respect as high as four inches; and the testi- 
mony shows an insufficient quantity of cement was used, and that the mor- 
tar was not properly mixed. A number of witnesses testified that bricks 
could be, and were, pulled out of the walls like pulling books out of a 
bookcase. The other defect in the walls was that the walls had cracked. 
There was no dispute about that fact, although there was the sharpest 
conflict as to the extent and cause and probable effect of these cracks. 

It was insisted by Selligman that these cracks were not as serious as 
Edelsvard claimed, and could have been closed by certain excavations of 
the foundation; and the witnesses who testified in Hollingsworth’s behalf 
as experts expressed the same opinion. One of these witnesses, in response 
to a hypothetical question which assumed as existing the conditions whicn 
Edelsvard and the other witnesses for the district had testified did exis:, 
admitted that under the facts assumed the building should have been torn 
down and nothing else could have been done to make the building safe. 

We do not concur in the view that there was any trouble with the 
foundation. The building was located on “confined” sand, and the testi- 
mony is all to the effect that only: solid rock makes a better foundation— 
the coarser the sand the better the foundation. 

Building operations entirely ceased on October 20, 1919, this being the 
date when the contractor and the representative of the surety company 
definitely refused to take down and reconstruct the building; and build- 
ing operations were not resumed until January 5th thereafter. During 
this time there may have been, and probably was, some additional settling 
of the concrete foundation on which the walls were erected; but we do not 
think this settling made it possible to build a good building, whereas be- 
fore it had been impossible to do, and such was not the theory of the ex- 
perts, their chief objection to the plans being that the weight of the build- 
ing had not been properly distributed over the foundation. 

Upon the first submission of the cause the court prepared a written 
opinion in which he announced certain conclusions which he had reached. 
Among other findings of the court was one to the effect that Hollings- 
worth and his surety did not have the right to rely on the decisions of 
Selligman for two reasons. The first was that Selligman had given up 
the work before the time for the more important decisions; and the sec- 
ond reason was that his inattention to the work amounted to bad faith, 
though there was no satisfactory proof of fraud. Selligman’s contract 
with the district provided for personal attention on the job at least once 
every two weeks, but despite repeated calls when the board of directors 
were complaining of defective work, he made only three visits in five 
months. 

[3] The court found as a matter of law that— 

“A substantial compliance by the contractor is all that is required 
under the law, he being charged (where there is a substantial compliance) 
with the difference in value between the work as done and as contracted to 
be done, or the replacement of defective work where this can be done 
without great expense or material injury to the structure as a whole.” 

We approve both the finding of fact stated and this declaration of law. 

[4] The court, after making certain general findings of fact, pro- 
pounded the following question: 

“The question for decision therefore is: Could the defective masonry 
have been replaced with reasonable expense without tearing down the 
whole structure? If it could, then the district is entitled to charge only 
what such cost would have been, together with difference in value of 
brick, steel, lugs, caps, bases, etc., furnished and those contracted for. On 
the other hand, if the inferior masonry was all over the building so that 
the structure was unsafe (and the maximum of safety is required for 
school buildings where hundreds of little children are housed). and it was 
necessary to rebuild in order to be certain of durability, then the district 
was justified in dismantling the house as a whole and in the rebuildirg te 
use materials conforming strictly to the contract.” 





1820 Insurance Law Journal, Vol. 61. [1923 


The court then directed that additional testimony be taken for the 
purpose of enabling him to determine the questions stated, and what dam- 
ages should be awarded the district if it was found the structure had to 
be torn down; and the additional testimony was taken, and the court there- 
after rendered a final decree assessing as damages the cost of tearing down 
and removing defective work and rebuilding in accordance with the orig- 
inal plans. 

We will not set this testimony out in detail. There is much conflict 
in it, and much of it cannot be reconciled. As we have said, he prepon- 
derance of the expert testimony supports the contention of Hoe'lingsworth, 
but the decided preponderance of the practical testimony—that of the 
men who tore down the old work and replaced it— supports the finding 
of the court below. We are largely controlled by the fact that a satis- 
factory building has been erected according to the plans anid specifications 
which the expert witnesses condemned. 

After Hollingsworth was discharged, Monk was employed to complete 
the building, and was paid for this service on the basis of cost plus 10 
per cent. He testified that in tearing down and removing the condemned 
parts of the building he discovered that much material of a cheaper kind 
than that called for by the specifications had gone into the building, and 
he estimated this difference amounted to $2,336. Complaint 1s made of 
the commission paid Monk, but it does not appear that the work could have 
been contracted on more advantageous terms at that time. Monk testi- 
fied that a wall fell before he took the job and he did not know what con- 
ditions he would find. 


[5] Edelsvard furnished the district a certificate that the total cost 
to the district for the construction of the building was $64,400.59, and that 
there were credits against this amount of $34,722.63, leaving a balance 
above the original contract price of $28,677.96, and that the building re- 
mained uncompleted for 400 days after October 20, 1919, the date of the 
expiration of the five months’ limit allowed for the construction of the 
building, and that the liquidated damages for that period at $25 per day, 
the sum specified in the contract, amounted to $10,000. 

The original contract gave the architect the right to make such a ce1- 
tificate against the contractor; but we think no binding effect can be giver 
to the certificate of Edelsvard for the reason that Monk’s work was not 
done under the contract. Edelsvard’s certificate and his testimony in re- 
gard thereto are competent as evidence of the facts recited, but they are 
not conclusive, and we do not approve the figures made by him in their 
entirety for the reasons hereinafter stated. 

Objection is made to the fee paid Edelsvard. This fee was not paid 
Edelsvard under the old contract, but was his compensation for services 
in connection with the tearing down and rebuilding of the school house, 
and the testimony showed the sum paid him was a necessary expense under 
the circumstances. 

It is said certain errors in addition appear in Edelsvard’s figures 
amounting to $363.30, and no explanation of what appears to be an er- 
roneous addition is made, and this error must, of course, be corrected. 

It is insisted that Monk used a more expensivee brick than Hollings- 
worth was required to use, and an additional cost of $572 was incurred on 
that account. The testimony does not appear, however, ‘o support the 
charge that a more expensive brick was used than the original contract 
called for. Certain other disputed items may be disposed of :imilarly. 

The court allowed an item of $525 covering the expense of a watch- 
man during the reconstruction of the building. Such an expense does not 
appear to have been provided for in the original contract, and we think no 
authority was shown for making this charge against the cortractor and 
his surety. 

[6] The court refused to allow the liquidated damages certified by 
Edelsvard, but did allow liquidated damages from the time Hollingsworth 
refused to proceed until the directors commenced work on the building. 
In other words, the court took no account of the period of time in excess 
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of the five months amounting to 400 days, but did charge Hollingsworth 
for the time covered by his refusal to proceed before the district took 
over the work. We think this was not unfair to Hollingsworth, and the 
surety company was advised of the issue between the parties and refused 
to complete the building, as it had the right to do, and it is chargeable, 
therefore, with liability for the liquidated damages assessed as a part of 
its obligation as a surety. 

The decree will be modified by reducing it to the extent of the error 
in addition, and the charge for the services of the watchman, and, as thus 
modified, will be affirmed. 

a 


DIAMOND MATCH CO. v. ZTNA CASUALTY & SURETY CO. 
(Civ. 2482.) 
(District Court of Appeal, Third District, California. Jan. 11, 1923.) 
213 Pacific Reporter, 56. 


1. PLEADING—ANSWER ADMITTING PARTIAL LIABILITY OF 
ee PRECLUDES ATTACK ON SUFFICIENCY OF COM- 
Even though a complaint against the surety on an undertaking for the 

payment of materials to be used in constructing a school build:ng was in- 

sufficient to state a cause of action, because it failed to allege that the un- 
dertaking which was attached to the complaint was executed by the defend- 
ant, the defendant cannot raise that objection on appeal, after it had filed 
an answer below admitting its liability for a portion of the amount claimed, 
which was equivalent to an agreed statement of all the facts except the 
amount of liability, even though Code Civ. Proc. § 447, providing that, 
when the written instrument on which the action is brought is annexed to 
the complaint, the due execution of the instrument is deemed to be a:limit- 
ted, unless the answer denying it be verified, furnishes a rule of evidence 
only and not of pleading. 

(For other cases, see Pleading, Dec. Dig. § 403[3].) 


3. PRINCIPAL AND SURETY—FINDINGS HELD TO SHOW EX- 

ECUTION OF INSTRUMENT SUED ON. 

In an action on a bond to secure payment for building material, a find- 
ing that ‘“‘the bond executed and delivered by defendant as surety for the 
contractor, and upon which the action was brought, did not provide,” etc., 
is a sufficient finding of the execution of the bond by defendant, under the 
rule requiring construction of the findings, if possible, so as to uphold the 
judgment. 

(For other cases, see Principal and Surety, Dec. Dig. § 162[4].) 


Appeal from Superior Court, Tehama County; John F. Ellison, Judge. 

Action by the Diamond Match Company against the Attna Casualty 
& Surety Company, on an undertaking to secure payment for building ma- 
terial. Judgment for plaintiff, and defendant appeals. Judgment modified 
by reducing the amount of interest; and as modified affirmed. 


George R. Freeman, of Willows, for appellant. 
George F. Jones, of Oroville, and L. W. Hughes, of Corning, for re- 
spondent. 


Burnett, J. The action was brought to recover on an undertaking 
executed by defendant, to secure the payment by W. R. Zumwalt to plain- 
tiff of the amount due for lumber and building material furnished to said 
Zumwalt for the construction of a public school building in Corning, Te- 
hama county, and plaintiff recovered judgment for the sum of $6,553.54, 
with interest thereon from March 11, 1921, the date of the filing of the 
complaint. The appeal is from the judgment, and the contentions of appel- 
lant are, first, that the complaint is fatally defective; second, that the find- 
ings do not support the judgment; and, third, that interest should not have 
been allowed until the judgment was rendered. 

The particular point as to the complaint is that there is no allegation 
that the undertaking was executed by defendant, and it is claimed that, al- 
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though no demurrer was filed, the question goes to the sufficiency of the 
statement of a cause of action and can be raised at any time. Appellant 
relies upon San Francisco S. Co. v. A£tna I. Co., 7 Cal. App. 98, 93 Pac. 
888, and similar decisions. In the first of these it was said: 

“It is elementary that in order to state a cause of action against a 
surety upon an undertaking, the complaint must in some way allege or 
show that the defendant executed or delivered the undertaking.” 

On the other hand, it is contention of respondent that this fact suff- 
ciently appears to withstand a general demurrer or, at any rate, a cause 
of action is stated under the Public Words Bond Act of March 27, 1897 
(Stats. of 1897, p. 201), as amended in 1911 (Stats. of 1911, p. 1422); and 
attention is called to the various allegations of the complaint setting out the 
corporate capacity of the parties, the fact that a contract in writing was 
executed on February 11, 1920, by said Zumwalt and said school district for 
the erection of a public school building; that said contract was duly re- 
corded; that said Zumwalt, “before entering upon the performance of said 
work, duly filed with the said board of trustees * * * a bond of which 
the following is a true and correct copy” (the bond being set out in full) ; 
that said bond was in the sum of not less than one-half of the total amount 
payable to the said W. R. Zumwalt by the terms of said contract and that it 
was duly approved by said board of trustees before being filed; that plaintiff 
sold to Zumwalt lumber and building material of the value of $16,507.33. 
to be used, and which were used, in said building, the amount paid and the 
balance still due on said claim were also alleged; that the work was fin- 
ished on January 15, 1921, and that the notice of completion w«s filed in 
the county recorder’s office on January 20, 1921; that on December 17, 1920, 
plaintiff filed with said board of trustees its verified statement of claim 
against the contractor and “that 90 days have not elapsed since the com- 
— and acceptance of said building or since the filing of. said verified 
claim.” 


{1] Whether there should have been an additional specific allegation 
that said undertaking was executed by defendant it is unnecessary to de- 
cide, for the reason that it is entirely apparent that, under the peculiar 
facts of the case, appellant was not prejudiced by the absence of such al- 
legation, and it should not be permitted to raise the objection new. This 
will appear from the following statement: The default of defendant was 
entered for its failure to appear, but thereafter, on motion, the default was 
set aside and an answer was filed, in which the only issue tendered was as 
to the amount due to plaintiff from said Zumwalt, defendant claiming that 
it was $6,431.18 instead of $7,158.54, as claimed by plaintiff. Thereafter, on 
June 15, 1921, an amendment to the. answer was filed, stating the amount 
due to be $6,297.68, and praying “that plaintiff take judgment for no greater 
sum that the sum of $6,297.68." Another amendment was subsequently 
filed after trial, in which it was claimed that Zumwalt was entitled to a 
credit of $234.10 for work done by him which should have been done by 
plaintiff. Since a copy of the undertaking was set out in the complaint, 
the case is one for the application of section 447 of the Code of Civil 
Procedure, providing : 

“When an action is brought upon a written instrument, and the com- 
plaint contains a copy of such instrument, or a copy is annexed thereto, 
the genuiness and due execution of such instrument are deemej admitted, 
unless the answer denying the same be verified.” 

Herein there was no denial of the same, the only denial being, as we 
have seen, as to the exact amount which was due. Appellant .!aims that 
the section furnishes a rule of evidence but not of pleading. If we con- 
cede that it is thus correctly characterized, it cannot be disputed that the 
situation is the same in effect as if the appellant had admitted or stated in 
open court that said undertaking was genuine and was duly executed. In- 
deed, in view of said exhibition of the bond and the only denial cf the an- 
swer as to the amount due, the court was called upon to try only that one 
issue and appellant is in the same situation as though it had admitted 
that such was the only controversy in the case. Under such circumstances, 
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the practical. and sensible rule in the interest of the expeditious adminis- 
tration of justice precludes an appellant from successfully maintaining 
on appeal that one of the material issues was not sufficiently presented by 
the complaint. Indeed, the case is the same in principle as though there 
was an agreed statement of all the material facts, except the single one to 
which we have referred. This phase of the matter is governed by the 
principle announced in such cases as Cushing v. Pires, 124 Cal. 663, 57 
Pac. 572; Throop v. Weaver, 180 Cal. 335, 181 Pac. 55; Slaughter v. 
Goldberg, Bowen & Co., 26 Cal. App. 318, 147 Pac. 90; Boyle v. Coast 
Improvement Co., 27 Cal. App. 714, 151 Pac. 25; Ruperd v. Hunter, 40 
Cal. App. 96, 180 Pac. 638. In the first of these it is said: 

“Tt is true that the objection that the complaint does not state a cause 
of action may be successfully made for the first time on appea!, but the 
appellate court will not be overzealous to find a defect in a complaint that 
the appellant himself failed to discover until the case had been decided 
against him on its merits.” 

In the second, the court declares: 

“Appellants also make the point that the cross-complaint does not 
state a cause of action, their criticism really being that the cause of action 
pleaded is not a proper matter for cross-complaint. Conceding this to be 
true, they cannot here raise the point as they joined issue upon said cross- 
complaint and went to trial without demurrer or objection.” 

In the Goldberg Case the court declared: 

“It seems to us that the reformed procedure would receive a decided 
shock, if a defendant should be permitted to stand by and without objec- 
tion allow an issue to be tried as though properly presented by che plead- 
ings and on appeal escape the consequences by claiming that the complaint 
failed to present such issue.” 

Therein, it is to be observed, there was omitted from the complaint 
an essential element in the statement of a cause of action, but it was held 
to be unjust to permit appellant to maintain the point on appeal. 

In Boyle v. Coast Improvement Co., supra, it was said: 

“If counsel were of the opinion that the complaint stated no cause of 
action, or, if they conceived that the negligence to the proof of which the 
testimony was directed was not the negligence pleaded and relied upon in 
the complaint, they should have objected to the evidence upon that spe- 
cific ground, and their failure to do so supplied the deficiency of the com- 
plaint in that respect or any omission to allege therein facts essential to 
the statement of a cause of action.” 

The last two decisions were cited with approval in the Ruperd Case, 
supra, and in all three a hearing was denied by the Supreme Court. As- 
suredly, there is as much reason herein as in any of those cases for disal- 
lowing this belated objection. 

[2, 3] A similar objection has been made to the findings, but, since the 
genuineness and due execution of the instrument are deeme«! admitted, 
no finding thereon was required. Our practice does not demand a finding 
upon a fact that it is not disputed. Besides, the execution of the bond 
does sufficiently appear in finding 4: 

“That the bond executed and delivered by the defendant herein as 
surety for the said W. R. Zumwalt, and upon which this action is brought. 
does not provide,” etc. 

Of course, the rule is to construe the findings, if possible, so as tn 
uphold the judgment, and we think the application of that rule to this 
case does not give rise to any serious difficulty. 

[4] As to the allowance of interest, there seems to be some merit in 
the contention of appellant. The liability of the surety, admittedly, is 
coextensive with that of the principal and the latter’s obligation was based 
upon a quantum meruit. Ordinarily, in reference to the allowance for 
interest, a distinction exists between such case and one based upen an ex- 
pe contract. Cox v. McLaughlin, 76 Cal. 60, 18 Pac. 100, 99 Am. St. 

ep. 164; Courteney v. Standard Box Co., 16 Cal. App. 600, 117 Pac. 778: 
Merchants’ C. Agency v. Gopcevic, 23 Cal. App. 216, 137 Pac. 609; Sea v 
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Lorden, 37 Cal. App. 444, 174 Pac. 85; Erickson v. Stockton, etc., Co, 
148 Cal. 206, 82 Pac. 961. 

However, in Gray v. Bekins, 186 Cal. 389, 199 Pac. 767, the defend- 
ants admitted in the answer that the amount was due as subsequently 
found by the trial court, and, in discussing the question, the Supreme 
Court said: 

“The test, then, to be applied in the instant case is whether or not the 
exact sum found to be due was known and admitted by the defendants to 
be due to the plaintiffs. We are of the opinion that the allegations of the 
defendants’ answer in the particulars previously pointed out constituted an 
acknowledgment of plaintiffs’ claim, to the extent of the sum therein 
admitted, and by the trial court found to be due to the plaintiffs. In short. 
the admission of the defendants’ answer in this behalf was tantamount to 
the ascertainment of the balance found to be due the plaintiffs, and, con- 
sequently, interest should have been allowed thereon from the date of the 
oat of the answer, namely, March 27, 1907. Skinker v. Clute, 9 Nev. 
342.” 

Herein on April 22, 1921, appellant filed an answer in which it ad- 
mitted expressly that the sum of $6,431.18 was due, and offered to al- 
low judgment to be entered for that sum in favor of plaintiff and against 
defendant, provided that an order given by said Zumwalt on February 28, 
1921, to the board of trustees for the payment of that sum to plaintiff 
was not accepted and the money therein paid to the plaintiff. But, as we 
have seen, on June 15, this was amended, so as to admit that $6,297.68 was 
due. Under the settled rule, therefore, plaintiff should be alluwed inter- 
est on that sum from the date of the filing of the amended answer, and 
on the amount found due from the time of the judgment. It is to be ob- 
served that this is in accordance with the provision of section 1917 of the 
Civil Code, allowing interest on an “account, from the day on which the 
balance is ascertained.” Herein, the admission in the answer is equivalent 
to an ascertainment on that date that $6,297.68 was due, but the differ- 
ence between that sum and the said $6,553.54 was not ascertained till the 
date of the judgment. 

[5] As the question involves a mere matter of computation there is 
no necessity for a new trial. 

The judgment is modified by striking therefrom the phrase “together 
with interest thereon from the date of the commencement of this action, 
to wit, March 11, 1921,” and substituting therefor “together with interest 
on the sum of $6,297.68 from June 15, 1921, to the date of the judgment, 
and interest on the sum of $6,553.54 from the date of the judgment,” and, 
as thus modified, the judgment is affirmed. 

We concur: Finch, P. J.; Hart, J. 


oe 


McFERSON, State BANK Com’r, v. NATIONAL SURETY CO. Et au 
(No. 10139.) 
(Supreme Court of Colorado. Jan. 8, 1923.) 
212 Pacific Reporter, 489. 


1. DEPOSITARIES— TO OBTAIN DEPOSITS BANK MAY GIVE 
SECURITY FOR THEM. 

_ To obtain deposits a bank may give security for them, and the giving of 
indemnifying bonds for such purpose is a matter of ordinary business within 
the bank’s authority. 

(For other cases, see Depositaries, Dec. Dig. § 7.) 


2. PLEDGES—PLEDGOR HAS NO RIGHT TO PLEDGED COLLAT- 
ERAL UNTIL PURPOSE OF PLEDGE FULFILLED. 
When collateral has been pledged as security, the pledgor has no right 
to it until the purpose of the pledge has been fulfilled. 
(For other cases, see Pledges, Dec. Dig. § 47.) 
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3. INDEMNITY — BANK COMMISSIONER HAS NO GREATER 
RIGHT THAN BANK TO COLLATERAL PLEDGED AS SECUR- 
ITY FOR INDEMNIFYING BONDS, GIVEN COUNTY TO SE- 
CURE DEPOSISTS. 

Where a bank in order to secure the deposit of county funds by the 
county treasurer agrees to give him indemnifying bonds and thereafter to 
secure such bonds pledged certain securities, with a surety company who 
became surety on the bonds, as collateral to secure it against loss, held, that 
the transaction was one of ordinary business and proper, and ‘that when 
the bank thereafter passed into the hands of the banking commissioner he 
had no greater right to the pledged collateral than the bank had had, and 
that the surety company was entitled to retain such collateral to the extent 
of its liability. 

(For other cases, see Indemnity, Dec. Dig. § 6.) 

En Banc. 

Error to District Court, City and County of Denver; Henry J. Her- 

‘, Judge. 

Action by Grant McFerson, as State Bank Commissioner, against the 
National Surety Company, a corporation, and the Louisville Bank, a cor- 
poration. Judgment for defendants, and plaintiff brings error. Affirmed. 

Victor E. Keyes, Atty. Gen., and Frank McLaughlin, of Denver, for 
plaintiff in error. 

T. J. O'Donnell, of Denver, for defendants in error, 

TELLER, J. The plaintiff in error, who at the time of the beginning of 
this action was in charge of the insolvent Louisville Bank, which had there- 
tofore absorbed the Lafayette Bank, sought to recover from the defendant 
in error certain securities received by the defendant in error under the 
following circumstances: Each of the above-named banks had agreed with 
the county treasurer of Boulder county that, in consideration of his depos- 
iting county moneys with them, they would give him indemnifying bonds. 
In pursuance of that agreement the defendant in error: became surety upon 
the bonds of the said banks, and received from each bank collateral to in- 
demnify it against loss. It is the collateral thus deposited with the defend- 
ant in error which the bank commissioner seeks by suit to recover. 

For the plaintiff in error it is claimed that the deposit of this collateral 
was void as an attempt to prefer one creditor over others, and hence it may 
be recovered. We see no ground for this contention. 


[{1, 2] The right of the treasurer to deposit the money in the banks is 
not involved, and that right is, of course, undoubted. There is no ques- 
tion that a bank, in order to secure deposits, may give security for them. 
The giving of the indemnifying bonds was within the authority of the banks, 
and was a matter of ordinary business. The banks owned the securities 
pledged to the surety company, and had full right so to pledge them. It is 
further undoubted that when collateral has been pledged as security the 
pledgor has no right to such collateral until the purpose of the pledge has 
been fulfilled. It is unnecessary to cite authorities on these points. 


[3] There being no fraud charged, and no violation of law in the trans- 
action having been shown, the rights of the bank commissioner are no 
greater than were the rights of the respective banks. If they could not 
recover the security, neither can he. The transaction appears to have been 
one in the ordinary course of business, proper in every respect, and the sure- 
ty company having, as the record shows, paid the full amount of its liability 
under the bond, is entitled to retain the collateral to the extent necessary to 
repay it. There is no principle of law or equity under which the plaintiff 
is entitled to recover. 

The various questions of pleading raised by the briefs need not be 
considered, 

The judgment is affirmed. 

Whitford, Allen, and Campbell, JJ., not participating. 
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ALFRED E. JOY CO., Inc, v. NEW AMSTERDAM CASUALTY 
CO., ET AL. 


(Supreme Court of Errors of Connecticut. April 18, 1923.) 
120 Atlantic Reporter, 684. 


1. PRINCIPAL. AND SURETY—ABANDONMENT OF WORK HELD 
BREACH BY SUBCONTRACTOR ENTITLING CONTRACTOR 
TO NOMINAL DAMAGES. 

A complaint against a subcontractor and its surety alleging that the 
contractor’s bond was conditioned for the faithful performance by the sub- 
contractor of a contract to provide all materials and perform all work for 
the painting of a building, and that the subcontractor abandoned the paint- 
ing job and repudiated the contract, alleges a breach of the contract and a 
cause of action on the bond for whatever damages the plaintiff could equi- 
tably establish up to the time of the trial, and in any event for nominal 
damages. 

(For other cases, see Principal and Surety, Dec. Dig. § 155.) 


2. PRINCIPAL AND SURETY—CONTRACTOR’S BOND HELD NOT 
TO LIMIT RECOVERY OF CONTRACTOR TO AMOUNT PAID 
TO DISCHARGE LIENS, BUT TO COVER ALL DAMAGES FOR 
BREACH. 

Where a bond was given to secure a contract to do a painting job, 
which, after requiring the contractor to furnish all the materials and work 
for the job, contained other provisions intended to render certain the sub- 
ordinate questions likely to arise in determining the rights of the principal 
contractor in case of the breach of the primary agreement of the subcon- 
tractor, including a provision for the payment to the principal contractor of 
whatever sum it paid to discharge any liens on the building, the recovery 
on the bond was not limited to the repayment of sums paid to discharge liens, 
but the bond covered all other damages resulting: from the breach. 

(For other cases, see Principal and Surety, Dec. Dig. § 82[2].) 

Appeal from Superior Court, New Haven County; William M. Maltbie 
and Isaac Wolfe, Judges. 

Action by the Alfred E. Joy Company, Inc., against the New Amster- 
dam Casualty Company:and others, to recover damages for breach of a 
bond, and to secure relief by way of a declaratory judgment. From a judg- 
ment in favor of the Casualty Company when plaintiff refused to plead 
further, after a demurrer to the amended complaint was sustained in part 
and overruled in part, plaintiff appeals. Error, and judgment set aside. 


The allegations of the amended complaint set forth, in substance, the 
following situation: 

The plaintiff in July, 1919, contracted with the defendant, the Grace 
Hospital Society, to paint a building on their land and provide material 
therefor for the sum of $10,995, and on January 31, 1921, he made a sub- 
contract with one R. R. Hawley by which Hawley “agreed to provide all 
materials and perform all the work for the plaintiff” the building in ques- 
tion for the sum of $10,000; this agreement also contained provisions to 
the effect that, should Hawley refuse or neglect to supply sufficient work- 
men or materials, the plaintiff should be at liberty to provide such labor or 
materials, and deduct the cost thereof from money due or to become due 
Hawley ,and that, there being sufficient ground for such action, the plaintiff 
might terminate Hawley’s employment and complete the work, and that, if 
the expense of completing the work should exceed the unpaid amount due 
under the agreement, Hawley should pay the difference to the plaintiff, and 
that Hawley should refund to plaintiff all moneys that plaintiff should be 
compelled to pay in discharging any claim or lien on the premises made ob- 
ligatory in consequence of Hawley’s default. 

About March 15, 1921, Hawley, as principal, and defendant the New 
Amsterdam Casualty Company. as surety, entered into a bond in the penal 
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sum of $2,000 to plaintiff as obligee, conditioned for the faithful perform- 
ance by Hawley of his contract of January 31, 1921, with the plaintiff. 
Thereupon Hawley entered upon the execution of his agreement with the 
plaintiff, and partially performed it, but on or about the day of Sep- 
tember, 192), he ceased work upon the painting and abandoned the job, and 
repudiated all of his obligations under the agreement. Thereupon, pursu- 
ant to the request and direction of the Grace Hospital Society and the cas- 
ualty company, the plaintiff completed its contract with the hospital, on or 
about October 15, 1921. 

In October, 1921, the defendant Hodges & Bro. filed a certificate of 
mechanic’s lien upon the building and land in question to secure an alleged 
claim for materials furnished Hawley in his work thereon to the amount 
of $758.40 and interest, and also the defendant Merrels and Whitfield, Inc., 
filed a like certificate of lien thereon for the sum of $911.98 and interest. 
By reason of the filing and pendency of these liens and of the claims there- 
under, the hospital society refuses to pay the plaintiff the sum of $1,890.96 
still unpaid on the contract. 

The plaintiff is ignorant as to the validity and amounts of the alleged 
liens. The subcontract with Hawley has cost the plaintiff $8376.48 paid 
Hawley, and $1,560.55 paid to complete its contract with the hospital, plus 
such amounts, if any, that may be due under the liens above mentioned. 
The hospital society has refused to bring a suit for the purpose of deter- 
mining the rights of the lienors although requested by plaintiff to do so. 

The plaintiff has made demand upon Hawley and upon the casualty 
company his surety as aforesaid, that they pay or satisfy any valid claims 
of said Hodges & Bro., and of said Merrels & Whitfield, Incorporated, and 
that they take action to cause their claims to be withdrawn and to cause the 
mechanic's liens to be released, but they have refused to do so. Hawley 
has not since his breach of his contract with plaintiff any property subject 
to attachment or other legal process, and now has no such property, and is 
and at all times has been financially irresponsible. 

The bond referred to contains the following, stated as an express con- 
dition precedent to any action upon the bond, to wit: 

“That any suits at law or proceedings in equity brought on this bond 
to recover any claim hereunder must be instituted within twelve months after 
the completion of said contract.” 

The hospital society claims the right to deduct from the amount due 
plaintiff the amount of each of the claims of the lienors, and the lienors 
claim the right to be paid the amount of their respective claims by the hos- 
pital society out of the amount claimed from the hospital society by plaintiff, 
and the hospital society refuses to pay plaintiff the amount claimed by 
him because of the claims of the lienors, and for no other reason whatever. 

There are actual bona fide and substantial questions and issues in dis- 
pute between all the parties and substantial uncertainty of legal relations 
between all the parties to this suit which require settlement and judicial de- 
termination. All the persons who have an interest in the subject-matter of 
the complaint are parties to this action. 

The plaintiff prays for: 


(1) A declaratory judgment as to the existence or nonexistence of 
the rights, powers, privileges, and immunities of the parties upon the facts 
alleged in the complaint and of the existence or nonexistence of the facts 
upon which such rights, powers, privileges, and immunities now exist or 
will arise in the future. 

(2) A.declaratory judgment determining : 

(a) Whether or not said defendants Hodges have a valid or subsist- 
ing mechanic’s lien upon the said building and the land on which it stands 
in the amount of $758.40, with interest, or any part thereof. 

(b) Whether or not Merrels & Whitfield, Incorporated, have a valid 
and subsisting mechanic’s lien upon the said building and the land upon 
which it stands in the sum of $911.98, with interest, or any part thereof. 
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(c) How much is or will be due from said hospital society to said 
meres & Whitfield, Incorporated, and to said Hodges and to the plain- 
tiffs. 

(d) The amount which is or will be due to the plaintiff from the de- 
fendant Hawley. 

(e) The amount which is or will be due the plaintiff from said de- 
fendant New Amsterdam Casualty Company. 

The plaintiff prays for consequential relief as follows: 

(1) Judgment against said hospital society for said sum of $1,890.36 
and interest; or, in the alternative. 

(2) Judgment against said hospital society for so much of said bal- 
ance of $1,890.86 and interest as may be due the plaintiff after said alleged 
claims of Hodges & Bro., and of Merrels & Whitfield, Incorporated, if 
any, or so much thereof as may be found due to said claimants, if any, 
have been satisfied. 

(3) $2,000 damages against said Hawley and said New Amsterdam 
Casualty Company. 

(4) Judgment against’ said Hawley and said New Amsterdam Casualty 
Company for the difference between the contract price of said work and 
materials agreed to be rendered and furnished by said Hawley urder said 
agreement of January 31, 1921, and the cost to plaintiff caused by said 
Hawley’s breach thereof, being the amounts so paid to said Hawley, plus 
plaintiff's charges and disbursements for the completing of said painting 
work, plus such amount or amounts, if any, of the said alleged claims of 
said Hodges & Bro., and of said Merrels & Whitfield, Incorpurated, as 
may be adjudged valid and subsisting claims in this suit. 

Frederick H. Wiggin, of New Haven, for appellant. 

Samuel E. Hoyt, of New Haven, for appellee New Amsterdam Cas- 
ualty Co. 

Curtis, J. (after stating the facts as above). The defendant the cas- 
ualty company demurred to the amended complaint setting forth, in sub- 
stance, the foregoing facts for the following, among other reasons: 

(1) Upon the ground that the undertaking of Hawley and the casualty 
company as surety was to refund any amounts that the plaintiff would be 
compelled to pay to discharge any liens, and the right of action of the plain- 
tiff to sue upon the bond cannot become effective until the plaintiff has paid 
something; and (2) that the amount that the job has cost the plaintiff to 
date does not exceed the amount that he agreed to pay, and therefore no 
cause of action exists against the defendant Hawley or the casualty com- 
pany. 

The court sustained the demurrer upon these two grounds, and over- 
ruled it as to the remaining grounds, the plaintiff refused to plead further, 
and judgment was entered for the casualty company, and the plaintiff ap- 
pealed, assigning as its reason of appeal the sustaining of this demurrer. 

We will first consider whether the court correctly sustained the de- 
murrer on the first ground. ’ 

[1] The complaint sets up that, in the agreement of Hawley with the 
plaintiff of January 31, 1921, Hawley “agreed to provide all materials and 
perform all the work for the painting” of the hospital building in question 
for $10,100. The complaint also alleges that the bond of Hawley and the 
casualty company was conditioned for the faithful performance by Haw- 
ley of the contract of January 3lst with the plaintiff, and that in Septem- 
ber, 1921, Hawley abandoned the painting job, and repudiated all the obli- 
gations of his contract, an obligation of which was “to provide all the ma- 
terials and perform all the work for the painting of the hospital build- 
ing in question.” The plaintiff correctly claims that the primary term of 
Hawley’s agreement with the plaintiff is “to provide all the materials and 
perform all the work for the painting” of the building in question, and 
consequently that, when, in September, 1921, Hawley ceased work on the 
painting, abandoned the job, and repudiated the contract he breached the 
contract and became liable for the breach; and, since the bond was condi- 
tioned for the faithful performance by Hawley of his contract of January 
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31, 1921, with the plaintiff, the breach of the contract by Hawley in Sept- 
ember, 1921, created a cause of action on the bond against Hawley and the 
casualty company in favor of the plaintiff, the obligee, for whatever dam- 
ages the plaintiff could equitably establish up to the time of a trial of the 
action, and, in any event, for nominal damages. New Haven v. Eastern 
P. Brick Co., 78 Conn. 698, 63 Atl. 517; Howe v. Grimes, 211 Mass. 36, 97 
N. E. 371; Smith v. Whiting, 100 Mass. 122; Albany Church v. Vedder, 
14 Wend. (N. Y.) 165; 9 C. J. 98. 

[2] There were certain further provisions in the Hawley agreement to 
the effect that, should Hawley refuse or neglect to supply sufficient work- 
men or materials, the plaintiff should be at liberty to provide such labor or 
materials and deduct the cost thereof from money due or to become due 
Hawley, and that, there being sufficient ground for such action, the plain- 
tiff might terminate Hawley’s employment and complete the work, and 
that, if the expense of completing the work should exceed the unpaid 
amount due under the agreement, Hawley should pay the difference to the 
plaintiff, and that Hawley should refund to plaintiff all moneys that plain- 
tiff should be compelled to pay in discharging any claim or lien on the 
premises made obligatory in consequence of Hawley’s default. These fur- 
ther provisions were clearly made to render certain various subordinate 
questions likely to arise in determining what the rights of the plaintiff 
would “be in case of the breach of the primary agreement of Hawley to 
provide all the materials and perform all the work for painting the build- 
ing in question. 

The casualty company in its demurrer selected one of thése subordi- 
nate provisions relating to the possible discharge of liens by the plaintiff, 
and asserts in the first ground of demurrer, in substance, that Hawley’s 
agreement with the plaintiff was merely to repay the plaintiff whatever it 
paid to discharge any liens on the building, and therefore that the agree- 
ment and the bond of the casualty company was not breached until the 
plaintiff paid something to discharge liens. 

If the question of the breach of Hawley’s agreement with the plaintiff 
is to be determined from injury arising from breaches of the subordinate 
provisions in the agreement it seems evident that it is obviously unsound 
and incorrect to select only one of the subordinate provisions of the agree- 
ment, and make it the sole criterion of whether Hawley breached his con- 
tract. As stated above, the abandonment of the contract of January 31st 
by Hawley in September breached the primary obligation of the contract, 
and hence also breached the bond. 

For the reasons stated, the court erred in sustaining the demurrer on 
the first ground. 

The second ground of demurrer which the court sustained is that— 

“The amount that the job has cost the plaintiff to date does not ex- 
ceed the amount that he agreed to pay, and therefore no cause of action 
exists against the defendant Hawley or the casualty company.” 

This ground of demurrer is based on the claim that, even if Hawley’s 
abandonment of the work and his contract with the plaintiff is disclosed 
by the complaint, yet there can be no cause of action upon the breach as- 
signed against him or against the casualty company on the bond unless the 
plaintiff has alleged the actual payment upon the job of a sum in excess of 
what he agreed to pay Hawley. 


[3]. In an action against Hawley for the breach of his contract or 
against the casualty company and Hawley on the bond in question, the 
plaintiff would be entitled in any event to a judgment for nominal dam- 
ages. In its complaint in such an action the plaintiff was not required to 
minutely specify the extent of the damage suffered at the date of begin- 
ning the action. A good allegation of a breach and a general claim for 
damages as in this complaint makes a valid complaint. What more de- 
tailed statements as to damages a court might require on motion does not 
affect the validity of the complaint. 

The court erred in sustaining the demurrer upon the first ¢nd secord 
grounds. We have examined the remaining grounds of demurrer to see 
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if perchance any ground of demurrer was stated that would be fatal to the 
action against the casualty company, but we find none. 


[4] Under the privilege of uniting different causes of action, both 
legal and equitable, in the same complaint when presented as grounds of 
recovery upon claims arising out of the same transaction or transactiors 
connected with the same subject of action, under General Statutes, § 5636, 
as construed in the case of Lewisohn v. Stoddard, 78 Conn. 587, 63 Atl. 
621, and under the relief permitted by our declaratory judgment act, the 
aim sought by the plaintiff in this action can be carried out. The plaintiff 
seeks in this action to have its rights in relation to the fund held by the 
hospital society established by a determination of the rights of the lienors, 
and thereafter, and consequent upon such determination, its rights against 


the hospital society and against the casualty company under the bond ad- 
judicated. 


The allegations of the complaint show such relations between the 
plaintiff, the lienors, the hospital society, the casualty company. and Haw- 
ley as to justify such determinations in one action and the consequent judg- 
ments for money relief. 


The causes of actions alleged are as closely related, as grow:ng out of 
related transaction, as the three causes of actions held properly joined in 
Lewisohn v. Stoddard, 78 Conn. 603, 63 Atl. 621. Fach of the Jefendants 
either has an interest in the causes of actions alleged, or is one whose pres- 
ence is necessary for a complete determination and settlement of some 
question involved. G. S. § 5641; Lewisohn v. Stoddard, 78 Conn. 604, 63 
Atl. 621. In this action*it is essential to the establishment and safe-guard- 
ing of the rights of the plaintiff that the court should determine and de- 
clare by an interlocutory declaratory judgment to what extent, if at all, 
the defendant Hodges & Bro. has a valid lien upon the property in ques- 
tion of the hospital. Likewise as to the claimed lien of Merrels & Whit- 
field, Incorporated. When these questions are determined the legal conse- 
quences flowing from them will disclose what rights, if any, the plaintiff 
has to recover damages from the hospital society, and what damages, 
whether nominal or substantial, may equitably be recovered on the bond 
of Hawley and the casualty company. 


[5] Among the rules of court made to carry out the Declaratory Jude- 
ment Act (Practice Book 1922, p. 255), section 62 (b) provides that the 
superior court will render declaratory judgments as to the existence or 
nonexistence of any fact upon which the existence or nonexistence of such 
right, power, privilege, or immunity does or may depend, whether such 
right, power, privilege, or immunity now exists or will arise in the future. 
The court, with all the parties in interest before it can, have no difficulty 
in framing issues which will result in the finding of the facts. the legal 
consequences arising from which will determine the legal relations, which 
the plaintiff seeks to have declared. 


[6] Our Rules, § 63 (a), provide that the superior court will not 
render declaratory judgments “upon the complaint of any person unless he 
has an interest legal or equitable by reason of danger of loss or of uncer- 
tainty as to his rights or other jural relations.” 

The complaint discloses that the plaintiff is ignorant of his jural re- 
lations as to the defendants, because of his inability to determit.e without 
judicial aid the validity or amounts of certain claimed mechanic’s liens on 
the hospital property in question, and that, upon the determination of these 
facts and the legal consequences flowing from them, the existence or non- 
existence of rights of action against the hospital society and the casualty 
company and the extent of the same depend. The situation of the plaintiff, 
as appears by the amended complaint, discloses that he is in uncertainty as 
to his rights against the hospital and casualty company because of his 
ignorance of his legal relations to them, owing to the claimed liens above 
mentioned; and, further, that, because of the condition precedent contained 
in the bond as to the time of beginning suit against the casualty company, 
he is in danger of loss. The plaintiff, therefore, has such an interest as 
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section 63 (a) of the Rules requires in order to base a prayer for a de- 
claratory judgment. 

[7] Furthermore, we are satisfied that the remedial purposes of our 
declaratory judgment statute and the rules thereunder permit a party in the 
situation of the plaintiff to bring a complaint setting forth facts which 
show his interest under section 63 (a) of the Rules in having a declaratory 
judgment rendered, and permit the coupling with the prayer for a declara- 
tory judgment prayers for consequential relief the legal basis for which 
depends on the legal relations to be established in the declaratury judg- 
ment. These legal relations and the legal consequences which follow from 
them may, after their declaration, be incorporated in the complaint, and 
thereby furnish a sufficient basis for a judgment for consequential relief. 

In the case at bar the legal relations established by a declaratory judg- 
ment may disclose as a legal consequence: 

(1) That the plaintiff is entitled to consequential relief against the 
hospital society. 

(2) That it is entitled to such relief against the casualty company and 
Hawley only. 

(3) That it is entitled to such relief against the hospital society to 
some extent and against the casualty company and Hawley to some extent 
and judgments may be rendered accordingly. 

For a complete determination of the plaintiff's right to recover against 
the hospital society and the casualty company on the bond, an interlocutory 
adjudication, by a declaratory judgment, of the relations of the plaintiff, 
the lienors, and the hospital society was necessary, and to this adjudication 
Hawley and the casualty company were proper parties. 

To quote from Lewisohn v. Stoddard, supra: 

“It is true that the final judgment may go as to one cause of action 
against some or all of the defendants severally, and on another cause of 
action against some of them jointly. It is true that many separate and dis- 
tinct issues may be closed between different parties, and that sepurate trials 
may perhaps become necessary to determine them. But these are common 
incidents in suits where both legal and equitable relief are demanded from 
numerous parties, on account of different transactions connected with the 
_ subject of action.” Lewisohn v. Stoddard, 78 Conn. 604, 605, 63 Atl. 


aoe 


There is error, the judgment is set aside, and the case remanded, to 
be proceeded with according to law. 
The other Judges concurred. 
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HARDWICK, Governor, v. FIDELITY & DEPOSIT CO. OF MARY- 
LAND. (No. 13335.) 
(Court of Appeals of Georgia, Division No. 2. Feb. 14, 1923.) 
116 Southeastern Reporter, 220. 
(Syllabus by the Court.) 
1. APPEAL AND ERROR—PAUPER AFFIDAVIT BY USEE SUF- 

FICIENT IN ACTION ON OFFICIAL BOND. 

In a suit brought in the name of Thomas W. Hardwick, Governor, 
suing for the use of Connie E. Harvey upon the official bond of a clerk of 
the superior court, an affidavit in forma pauperis, in due form, by the usee 
alone is sufficient to prevent a dismissal of the bill of exceptions for non- 
payment of costs. 

(For other cases, see Appeal and Error, Dec. Dig. § 389[1].) 


2. CLERKS OF COURTS—SURETIES ON CLERK’S BOND NOT 

LIABLE FOR HIS DEFAULT AS GUARDIAN. 

The sureties upon the official bond of a clerk of the superior court are 
not liable thereon for his default as a guardian appointed by the ordinary, 
under the provisions of section 3039 of the Civil Code of 1910. 

(For other cases, see Clerk of Court, Dec. Dig. § 74.) 
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(Additional Syllbus by Editorial Staff.) 


3. COSTS—GOVERNOR NOT LIABLE FOR COSTS IN ACTION IN 
HIS NAME ON OFFICIAL BOND. 


Whether it is necessary or ‘unnecessary that Governor’s name be used 
in action on official bond, the Governor is not liable for costs. 
(For other cases, see Costs, Dec. Dig. § 94.) 
Error from City Court of Houston County; A. C. Riley, Judge. 
> 


WALDON v. MARYLAND CASUALTY CO. et at. 


MARYLAND CASUALTY CO. v. WALDON et at. 
(Nos. 3240, 3241.) 
(Supreme Court of Georgia. Feb. 15, 1923.) 
116 Southeastern Reporter, 828. 
(Syllabus by the Court.) 

1, PRINCIPAL AND SURETY—WITHIN PROVISION OF SURETY 
BOND AS TO TIME FOR SUING SERVICE HELD TO RELATE 
TO FILING OF SUIT. 

Where in a contractor’s surety bond a limitation as to the time when 
suit may be brought on it provides “that no claim, suit, or action by reason 
of any default shall be brought against the principal or surety after the 
18th day of March, 1916, nor shall recovery be had for damages accruing 
after that date; that service of any writ or process commencing any such 
suit or action shall be made on or before such date,’ and where suit is 
brought before such date and process is attached, but service of the petition 
and process is made after such date by order of the court making a subse- 
quent term of court the appearance term, such service relates to the time 
of filing the suit. 

(For other cases, see Principal and Surety, Dec. Dig. § 149.) 

2. PRINCIPAL AND SURETY—OWNER HELD NOT REQUIRED 
TO RETAIN 15 PER CENT. OF CONTRACT PRICE WHEN HE 
DID NOT PAY MORE THAN 85 PER CENT. OF VALUE OF 
LABOR AND MATERIALS. 

The surety on a contractor’s bond “indemnifying” the owner against 
failure of the principal to faithfully perform his building contract was not 
released as such surety because the plaintiff failed to retain 15 per cent. of 
the contract price, under the facts of this case. 

(For other cases, see Principal and Surety, Dec. Dig. § 117.) 

3. PRINCIPAL AND SURETY—OWNER, AFTER GIVING CON- 
TRACTOR’S SURETY NOTICE OF CONTRACTOR'S DEFAULT, 
NOT BOUND TO GIVE NOTICE OF FILING AND FORECLOS- 
URE OF LIENS. 

A provision in a contractor’s suretyship bond “that, in the event of any 
default on the part of the principal, a written statement of the particular 
facts showing such default and the date thereof shall be delivered to .he 
surety by registered mail!, at its office in the city of Baltimore, Md., prompt- 
ly, and in any event within 10 days after the obligee, or his representative, 
or the architect, if any, shall learn of such default,” does not require giving 
notice to the surety of certain liens which have been filed in certain courts 
for the purpose of foreclosing such liens against the property of the owner. 

(For other cases, see Principal and Surety, Dec. Dig. § 123[1].) 

Gilbert, J., dissenting. 

4. PRINCIPAL AND SURETY—OWNER HELD NOT REQUIRED 
TO SHOW ACTUAL PAYMENT OF AMOUNT OF LIENS PER- 
MITTED BY CONTRACTOR; “INDEMNIFY ;” “INDEMNITY. 
In a suit in equity for breach of a contractor’s bond, to which suit all 

persons interested are made parties, the plaintiff is not required to show, 





Surety! Udick v. U.S. Fidelity & Guaranty Co. et al. 1833 


in order to recover such damages under the contract and bond, that he actu- 

ally paid out money on claims prior to bringing such action to take up 

laborers’ and materialmen’s liens which were being foreclosed in other 
courts. 

(For other cases see Principal and Surety, Dec. Dig. § 138.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Indemnify; Indemnity.) 

Error from Superior Court, Fulton County; J. T. Pendleton, Judge. 

Suit by A. H. Waldon against the Maryland Casualty Comany and 
others. Judgment for the defendant named, and plaintiff brings error, and 
such defendant brings a cross-bill of exceptions. Reversed on the main bill, 
and affirmed on the cross-bill . 

~~ 
UDICK v. UNITED STATES FIDELITY & GUARANTY CO. et At. 
(No. 3931.) 
(Supreme Court of Idaho. May 23, 1923.) 
215 Pacific Reporter,, 838. 

1. PRINCIPAL AND SURETY—EVIDENCE HELD SUFFICIENT TO 
SUPPORT A VERDICT AGAINST THE SURETY ON CON- 
TRACTOR’S BOND AS AGAINST DEFENSE OF NONDELIV- 
ERY. 

A surety company executed a bond for the faithful performance of a 
building contract and on receiving the premium therefor delivered the bond 
to one of the contractors, who kept it in his possession without delivering 
it to the obligee therein named. The local agent of the surety company 
notified the obligee of the arrival of the bond. The evidence was conflict- 
ing as to whether the bond was delivered with instructions to the contractor 
to give it to the obligee. Until after default of the contractors the surety 
assumed that the obligee had possession of the bond. Held sufficient to sup- 
port a verdict against the surety as against a defense of nondelivery of the 
bond. 

(For other cases, see Principal and Surety, Dec. Dig. § 45.) 


2. PRINCIPAL AND SURETY-—-WHERE EVIDENCE CONFLICT- 
ING AS TO DELIVERY OF BOND TO OBLIGEE, QUESTION 
FOR JURY. 

Where the evidence is conflicting as to whether a surety bond was de- 
livered to the obligee, the question is for the jury. 

(For other cases, see Principal and Surety, Dec. Dig. § 162[2].) 

Appeal from District Court, Canyon County; Ed. L. Bryan, Judge. 

Action by E. W. Udick against the United States Fidelity & Guavanty 

Company and others. From judgment for plaintiff, the named defendant 

appeals. Affirmed 
J. T. Pence, of Salt Lake City, Utah, for appellant. 

Buckner & Warren and Walter Griffiths, all of Caldwell, for respondent. 


Fiynn, C. Getts and Gentler contracted with respondent to build a 
dwelling house and agreed to furnish a bond for the faithful performance 
of the contract. They applied to appellant U. S. Fidelity & Guaranty Com- 
pany for a bond which was issued in the sum of $2,000. The apellant ex- 
ecuted the bond, respondent being named as the obligee therein, and its 
local agent delivered it to Getts and received from Getts the full premium 
therefor. Getts retained the bond in his possession without delivering it to 
respondent. Neither Getts nor Gentler signed the bond. The contractors 
defaulted, and respondent was obliged to pay lien claims in more than the 
penal sum of the bond, for which sums so paid less the balance unpaid on 
the contract price he recovered judgment by default against the contractors 
and a judgment of $2,000 on the bond against appellant. The appellant 
stands on the nondelivery of the bond and concgges that the mere failure of 
the principals to sign would not exonerate it from the obligations of surety. 
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The evidence is conflicting as to whether the appellant’s local agent in de- 
livering the bond to Getts told him to hand it to respondent. The local 
agent admits that he informed respondent of the arrival of the bond from the 
Salt Lake office of the company. Until about the time of the completion 
of the building respondent though the bond was in the possession of the 
local agent and the agent thought it was in respondent’s possession. Dur- 
ing the course of the building operations, the appelint through its local agent 
made inquqiry of respondent as to the progress of the work and the prob- 
able date of its completion, the surety company sending to the agent printed 
blanks for such information. Respondent testified that before making the 
first payment under the contract he called the local agent on the telephone 
and asked whether the bond had been executed, and was told that the bond 
was all right, and that he received the same information in the same way 
before making the second and third payments. These conversations were 
denied by the agent. Respondent testified that shortly after the building 
started Getts told him he had applied for the bond and paid for it. When 
the house was practically completed, Getts on demand offered to Give the 
bond to respondent if he would go.to his house and get it, but told him it 
would do him no good, as neither Getts nor his partner had signed it. Ap- 
pellant retained the premium for seven or eight months until after the 
building was completed, when it returned the premium to Getts’ attorney 
who redelivered the bond to the appellant. The outstanding thought 
engendered by the record is that appellant from the time the bond was ex- 
ecuted until the completion of the building and knowledge of the contractors’ 
default treated the bond as an existing obligation. 

Delivery is essential to the validity-of a bond, but— 

“there is no precise or set form in which the delivery must be made; it is 
sufficient if it 1s made by any acts or words which show an intention on the 
part of the obligor to perfect the instrument and to make it at once the 
property of the obligee; and this may be accomplished although the bond 
does not come into the actual possession of the obligee. The strict rules 
relating to delivery of deeds do not apply to bonds.” 9 C. J. 16, 17, 18. 

Appellant strenuously contends that there is no analogy between a surety 
bond and an insurance policy so as to bring the former within the rules 
relating to insurance policies as stated in Marysville Mercantile Co. v. Home 
Insurance Co., Ltd., 21 Idaho, 377, 121 Pac. 1026, which discusses the effect 
of retention of an insurance policy in the hands of the local agent without 
actual transfer to the insured. 

In Hensley v. School Dist., 97 Kan. 56, 154 Pac. 253, the court says: 

“But here the surety is a corporation engaged in assuming such obliga- 
tions for pay. It is practically an insurance company.” 

In general the contracts of surety companies are essentially contracts 
of indemnity, and the courts ordinarily apply to them by analogy the rules 
of construction applicable to contracts of insurance. 21 R. C. L. § 200, pp. 
1160, 1161; Royal Indemnity Co. v. Northern Ohio Granite & Stone Co., 
100 Ohio St. 373, 126 N. E. 405; 12 A. L. R. Annotation, p. 382. 

[1, 2] While we are not called upon to construe the contract here, we 
see no sound reason for not applying in this case the same rules as to 
delivery which we would apply if the contract in qquestion had been an 
ordinary insurance jfolicy. It seems to us that if Getts after paying the 
premium had allowed the bond to remain in possesion of the local agent, 
and the agent had told respondent that the bond was in his possession, and 
respondent relied thereon, the surety would have been in no position to 
rely on the nondelivery, but would have been in the same position as an 
ordinary fire insurance company under like circumstances, as in Marysville 
Mer. Co. v. Home Ins. Co., supra, and similar cases. The jury were in- 
structed that there could be no recovery unless they believed from the evi- 
dence that the bond had been delivered to respondent, or to some one in his 
behalf, by either the contraggors or the bonding company, and on conflicting 
evidence the jury found for the respondent. In St. Louis Brewing Co. v. 
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Hayes, 97 Fed. 859, 38 C. C. A. 449, it was held that when there is con- 
flicting evidence as to the delivery, it is a question for the jury, and that 
formal delivery may be inferred from the acts of the parties. We think 
that the facts shown are sufficient to support a verdict based on the premise 
that there was a delivery of the bond, and therefore that the judgment 
should be affirmed. 

Per CurtAM. For the reasons stated in the foregoing opinion, the judg- 
ment is affirmed, with costs to resondent. 

Budge, C. J., and Dunn and Wm. E. Lee, JJ., concur. 

SE 


GUNSUL v. AMERICAN SURETY CO. OF NEW YORK. (No. 15165.) 
(Supreme Court of Illinois. April 18, 1923. Rehearing Denied June 13, 
1923.) 


139 Northeastern Reporter, 620. 


4. PRINCIPAL AND SURETY—VOID ORDER STAYING EXECU- 
TION PENDING REVIEW OF DECREE AGAINST PRINCIPAL 
ON BOND HELD NOT TO RELEASE SURETY FOR HIRé, 
a ORDER WAS CONSENTED TO BY OBLIGEE ON 
BOND. 

Where an order staying execution of a decree against a principal on a 
bond, pending review on writ of error not a supersedeas, was void for want 
of jurisdiction, such order held not ground for releasing a surety company 
on the principal’s bond, even though the obligee consented to such order, 
where the surety company was not shown to have been damaged by the or- 
der. 

(For other cases, see Principal and Surety, Dec. Dig. § 105{1].) 


5. PRINCIPAL AND SURETY—EXTENSION OF TIME TO PRIN- 
CIPAL WITHOUT CONSENT OF ACCOMMODATION 
SURETY RELEASES LATTER, THOUGH NOT ACTUALLY 
DAMNIFIED. 

If the creditor, without consent of the voluntary accommodation surety, 
gives further time for payment to principal, such surety is discharged, 
though not actually damnified. 

(For other cases, see Principal and Surety, Dec. Dig. § 104[1].) 

6. PRINCIPAL AND SURETY—CONTRACTS OF SURETIES FOR 
PROFIT ARE TREATED AS INDEMNITY OR INSURANCE 
CONTRACTS. 

Contracts of corporations doing a surety business for profit are treated 
as contracts of indemnity or insurance. 

(For other cases, see Principal and Surety, Dec. Dig. § 59.) 

Error to Appellate Court, Second District, on Appeal from Circuit 
Court, Kane County; Adam C. Cliffe, Judge. 

Action by Harvey Gunsul, receiver, against the American Surety 
Company of New York. Decree for plaintiff in circuit court was affirmed 
by the Appellate Court (225 Ill. App. 76), and defendant britgs certi- 
orari. Judgment of, Appellate Court affirmed. 

F. F. & J. V. Norcross, of Chicago, for plaintiff in error. 

John K. Newhall, of Aurora (John M. Raymond, of Aurora, of 
counsel), for defendant in error. 

FARMER, J. This case comes to this court on petition for writ of cer- 
tiorari to review a judgment of the Appellate Court for the Second Dis- 
trict affirming a decree of the circuit court of Kane county against peti- 
tioner, the American Surety Company of New York. 

Frank W. Cherry was on July 10, 1916, by the circuit court of Kane 
county appointed receiver of the Chicago, Aurora & De Kalb Railroad 
Company, and gave bond as such receiver in the sum of $25,000, with the 
American Surety Company of New York as security. Cherry continued 
to act in the capacity of receiver until September, 1917, when he presented 
to the court his report and also his resignation as such receiver, his res- 
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ignation “to take effect and be accepted only on the entry by the court of 
its final order” upon the report filed with the resignation. At a Jater date 
of the same term of court Cherry filed a supplemental report of his re- 
ceivership, and an order was entered approving the report, accepting the 
resignation, and discharging Cherry as receiver. At a later date of the 
same term, on the application of intervening creditors, the order approv- 
ing Cherry’s report was vacated, and on January 15, 1918, Harvey Gunsul 
was appointed receiver in place of Cherry. Creditors, and Gunsul as re- 
ceiver, instituted proceedings in the receivership case, charging that Cherry, 
while receiver, had made large profits by dealing in the stocks and bonds 
of the railroad company, which he should account for to the creditors. 
That proceeding resulted in a decree July 16, 1918, ordering and directing 
Cherry to pay to Gunsul, as receiver, $52,416.71, with interest at 5 per cent. 
from the date of the decree, and that execution issue therefor Cherry 
prayed an appeal from the decree to the Appellate Court, which was al- 
lowed upon his giving bond in the sum of $70,000 within 60 days and filing 
a bill of exceptions. No appeal was perfected, but a writ of error was 
sued out of the Appellate Court. No order was obtained making the writ 
of error a supersedeas, and no supersedeas bond was filed. On the 9th of 
September, 1918, which was a term of court subsequent to the one at which 
the decree was entered, on the petition of Cherry the following order was 
entered by the circuit court of Kane county: 

“This cause having come on to be heard upon the petitior of F. wy. 
Cherry filed herein, and the said F. W. Cherry appearing by John A. Rus- 
sel, his solicitor, and Harvey Gunsul, receiver of the Chicago, Aurora & 
De Kalb Railroad Company, appearing for himself and by John K. New- 
hall, his solicitor, the court, having heard said petition read and being now 
fully advised in the matter, and having heard the argument of counsel in 
respect thereto, doth find that said petitioner desires to have the decree here- 
tofore entered submitted to the Appellate Court of the Second District of 
the state of Illinois for review on writ of error, and that said petitiorer is 
now actively engaged in prosecuting said writ of error for the purpose of 
reviewing the decree heretofore entered against the said F. W. Cherry and 
for the purpose of reversing the same. It is therefore ordered, adjud:zed, 
and decreed by the court that during the time said ‘cause is pending for re- 
view either in the Appellate Court of the Second District of the state of 
Illinois or in the Supreme Court of the state of Illinois, that in ase a cer- 
tificate of levy shall be issued upon the decree heretofore entered against 
the respondent, F. W. Cherry, in the above-entitled cause during the pend- 
ency of said cause on review, that such certificate of levy shall not be as- 
signed, transferred, or sold by the said Harvey Gunsul, receiver of the said 
Chicago, Aurora & De Kalb Railroad Company, nor by said company, nor 
by the successor of the said Harvey Gunsul in case one should be appointed, 
and that no sale shall be made thereunder until said cause shall have been 
finally disposed of on review. It is. further ordered, adjudged. and de- 
creed by the court that the said F. W. Cherry shall prosecute his said a»- 
peal with diligence, to the end that a full determination thereof muy be had 
as expeditiously as reasonably it may be. It is further ordered, adjudged, 
and decreed by the court that, in case said Cherry shall not prosecute his 
said appeal with diligence, said Harvey Gunsul, receiver as aforesaid, may 
apply to the court to have this order modified, vacated, or set asid>.” 

Cherry prosecuted his writ of error with due diligence. The Appellate 
Court affirmed the decree against him in the main, but slightly reduced the 
amount found due from him, reversed the decree, and remandea the case, 
with directions to the circuit court to modify the decree in accordance with 
directions given in the Appellate Court opinion. - The judgment of the Ap- 
pellate Court was reviewed on writ of error by this court and affirmed 
See 217 Ill. App. 213; 297 Ill. 130, 129 N. E. 730. On filing the final mati- 
date in the circuit court the decree was made to conform to the directiors 
ef the final remanding order. This suit was brought by Gunsul as receiver 
on the bond given by Cherry as receiver in the sum of $25,000, which w2¢ 
signed by plaintiff in error as surety. 
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At the time the decree was entered by the circuit court against Cherry, 
July 16, 1918, he was the owner of 440 acres of land in Green county, Iil., 
which was free of incumbrance, and on the 18th of July a transciipt of the 
decree was filed in the recorder’s office of Green county for the purpose of 
making it a lien on the land in that county, and an execution was issued on 
the transcript. No attempt was made to sell the Green county lands by 
virtue of the decree while it was pending for review in the Appellate Court 
and in this court. Plaintiff in error filed four special pleas to the declara 
tion of Gunsul, receiver, on the bond of Cherry, but its defense 1s embrace? 
in the forth plea. That plea alleges the filing of the transcript of the de- 
cree in the office of the recorder of deeds of Green county in order that it 
might become a lien against the lands of Cherry in that county, which were 
alleged to be reasonably worth more than the amount of the decree. The 
plea alleges Cherry prayed an appeal from the decree, which was allowed 
upon his filing bond in the sum of $70,000 within 60 days, and that there- 
after, and before the expiration of 60 days, on September 9, 1918. a consent 
order, by agreement between Cherry and Gunsul, was entered by the circu!t 
court of Kane county without notice to or consent of plaintift in error, 
which order is set out in full in,the plea, the material portion of which we 
have above quoted. The plea alleges that Cherry, in reliance upon said or- 
der, did not perfect his appeal, but prosecuted a writ of error, which was 
finally disposed of upon review in the Supreme Court on April 14, 1921, a 
period of more than two years after the entry of said consent order. The 
plea alleges: 

“That by reason of the entry of said consent order postponing the sale 
of said farming land and waiving the giving of said appeal bond, and in the 
meantime reserving to the plaintiff the right to the immediate issuance of a 
certificate of levy or sale as set forth in said order, all without the consent 
of this defendant, this defendant was released and discharged from all lia- 
bility as surety of said F. W. Cherry upon said receiver’s bond in plaintiff’s 
declaration mentioned.” 

Plaintiff in error contends the order of the circuit court of Kane county 
of September 9, 1918, was entered by consent as an agreed order between 
the obligee and the principal in the bond without consent of the surety; 
that it was a binding agreement of a stay of execution of the decree against 
Cherry; that the obligation guaranteed by the surety should not be enforce- 
able until the expiration of a certain period of time; that this cssentially 
changed the original obligation for the performance of which the surety 
was bound, and such surety, not having consented thereto, was released 
from liability, whether damnified or not. 

The order of September 9 recited that Cherry was actively prosecuting 
a writ of error to review the decree against him and ordered that no sale 
be made under the decree until the cause shall have been finally disposed 
of on review. In the first place, we are of opinion the court had no juris- 
diction to enter the order. The term at which the decree was entered had 
expired, and Cherry being unable to give an appeal bond, as required in the 
order allowing an appeal, had sued a writ of error out of the Appellate 
Court, which the order finds he was actively engaged in prosecuting. He 
had not secured an order of the Appellate Court that the writ be made a 
supersedeas. That court had the power to make the writ of error a super- 
sedeas upon Cherry giving bond in an amount fixed by and with security 
approved by the court. The petition for the order recites it would be dif- 
ficult, if not impossible, for Cherry to give bond, and states that the peti- 
tioner owns 440 acres of land, all under cultivation, in Green county, IIL, 
worth at least $50,000, free of incumbrances except taxes; that a transcript 
of the decree had been filed in Green county and was a lien on the land. 
Petitioner stated he desired to have the decree reviewed and had sued out a 
writ of error for that purpose, and because of the difficulty of giving bond 
he prayed that no sale of the property be made, to the end that petitioner 
might be allowed to pursue his remedy in appellate tribunals without be- 
ing required to cause a writ of error to be made a supersedeas. 

[1] The plain meaning and effect of the petition was tliat the circuit 
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court order that the writ of error be made to operate as and have the effect 
of a supersedeas. The circuit court had no jurisdiction to make any such 
order. Such an order could only be made by the court out of which the 
writ of error issued, and then only upon the party suing out the writ giv- 
ing bond in an amount and with security approved by the court issuing the 
writ. Practice Act, § 106 (Hurd’s Rev. St. 1921, c. 110). 

[2-4] Plaintiff in error contends the order of September 9 was simply 
a stay of execution entered in the exercise of the inherent powers of the 
court, pursuant to the consent of the parties. Courts of general jurisdic- 
tion have power to temporarily stay the execution of judgments rendered 
by them when necessary to accomplish the ends of justice, but the stay in 
such cases must be for some cause other than the pendency of proceedings 
in an appellate tribunal for review of the judgment. No circuit court has 
the power or jurisdiction to make an order staying execution until a case 
has been decided by a court of appellate jurisdiction. There ‘s no pre- 
tense in the petition of Cherry or the order entered that a stay was desired 
for any other reason than that petitioner was unable to give an appeal or 
supersedeas bond, and he desired the circuit court to make the order that 
execution of the decree be stayed until a final decision of the case could be 
had on review. The circuit court had no jurisdiction to grant the order on 
any such ground, and the order was void, even though it was consented to 
by defendant in error. 

Cherry was under no obligation to plaintiff in error to have the decree 
reviewed either by appeal or writ of error, nor was he under any obligation 
to give an appeal or supersedeas bond to secure a review of the decree. He 
did in good faith prosecute the writ of error without giving bond to have 
the writ made a supersedeas, as he had a right to do. Cherry's liability 
was debatable, as will be disclosed by an examination of the opinions of 
this court and of the Appellate Court, and it was to the interest of plain- 
tiff in error, as well as of Cherry, that the decree be reviewed. Plaintiff 
in error knew of the rendition of the decree against Cherry and knew of 
the proceedings. by Cherry for review in the Appellate Court and this court, 
but claims not to have known whether Cherry gave an appeal bond or a 
supersedeas bond. As we have said, Cherry owed no duty to plaintiff in 
error to give any such bond to secure a review of the decree. 

It appears from the record that the cost of the bond of Cherry as tc- 
ceiver, and upon which this suit was brought, was $125 per annum, paya- 
ble in advance, and, as we understand it, the annual charge of plaintiff in 
error for signing the bond as security was paid up to and including July 10, 
1920. Plaintiff in error was a surety for hire,and neither the pleadings 
nor proof shows plaintiff in error was prejudiced or injured by the consent 
order in any event. 

The plea in substance alleged that, by reason of the consent order post- 
poning the sale under the decree, waiving an appeal bond reserving thie 
right to immediate issue of a certificate of levy, without the consent of 
plaintiff in error, discharged and released plaintiff in error from a!l liability 
as surety on the bond. When the transcript of the decree was filed in 
Green county and execution issued thereon, it became and continued to be 
a lien on the land there: The proof tended to show that since the trans- 
cript was filed the land had increased in value $20,000, and was worth ap- 
proximately $80,000. This proof was uncontradicted. Plaintiff in error 
had the right to pay the decree and become subrogated to the rights of the 
decree creditor against the land, which, according to the proof, was of 
ample value to pay the decree. Under the circumstances of this case de- 
fendant in error owed no legal duty to plaintiff in error to levy en and sell 
the land while the case was pending on review, and it was not to the inter- 
est of either of the parties that a sale should be made before the termina- 
tion of the litigation. Defendant in error testified he had no intention of 
selling the land while the case was pending in a reviewing court, and his 
counsel testified he regarded it as unwise to sell the land while the case 
was pending on review. It is true, the defendant in error had the legal 
right, in the absence of the writ of error being made a supersedcas, to prc- 
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ceed to sell the land under the decree, but it is obvious that it would have 
been the exercise of poor business judgment to have done so, as a possibility 
of a reversal of the decree would naturally have injuriously affected the 
sale of the land—a matter in which plaintiff in error was as much inter- 
ested as defendant in error. Plaintiff in error made no objection to the de- 
lay in making the sale. It claims to have had no knowledge whether 
Cherry had given bond to secure a review of the decree, but it does not 
claim to have made any effort or inquiry to ascertain whether he had. 

Cherry contended in the trial and reviewing courts that the profits he 
had made in dealing in stocks and bonds of the railroad were made before 
he became receiver of the company and when he had a right to deal in the 
stocks and bonds of the company for his own profit. As we have said, his 
lability was debatable, and, if his contention had been sustained py the re- 
viewing courts, his liability would have been defeated. It cou'd not be 
foreseen whether the reviewing courts would sustain Cherry's contention, 
and the case was of such character that it seems very clear a dziay in the 
sale of the land until the litigation was finally determined was tc the inter- 
est of plaintiff in error, and that defendant in error owed no legal duty to 
plaintiff in error to cause the land to be sold before the litigation was ended 
in the courts of review. This record shows clearly that plaint‘ff in error 
suffered no injury or damage by reason of the delay in causing a sale of 
the land, as it was worth more when the litigation was finally <letermined 
than it was when the decree was entered. 

The defense of plaintiff in error is that the order of September 9 that 
no sale be made of the land until the case should have been finally disposed 
of on review is in effect an agreement between the obligee and the principal 
in the bond that the bond should not be enforceable until the expiration of a 
certain period of time, and plaintiff in error, not having consented to the 
order, was released from liability. What we have said as to the order be- 
ing void for want of jurisdiction of the court to enter it would seem a suf- 
ficient answer to this contention, but, if the order be considered as an agree- 
ment between the obligee and the principal of the bond to extend the time 
for enforcing the liability on the bond, we think still it must be held that 
plaintiff in error’s contention cannot be sustained. In the first place, as we 
have attempted to show, the record discloses that the delay in selling the 
land was not due to any such an agreement or understanding, but was due 
to the fact that it was the judgment of defendant in error and his counsel 
that the land could not be sold to advantage while the writ of error was 
pending, and it was not the intention of defendant in error to cause a sale 
to be made. That this was the exercise of good judgment we think cannot 
be denied, and the silence of plaintiff in error, with knowledge that pro- 
ceedings were pending to review the decree, gives rise to the infcrence that 
it also was of the same opinion. 

[5, 6] The weight of modern authority makes a distinction between 
the rights and liabilities of a voluntary surety or one who becomes a surety 
for more accommodation and the rights and liabilities of corporate sureties 
who become such for hire. In the case of voluntary sureties for accom- 
modation, if the creditor, by valid and binding agreement, without the con- 
sent of the surety, gives further time for payment to the principal, the 
surety is discharged, whether actually damnified or not. Dodgson v. Hen- 
derson, 113 Ill. 360; Price v. Dime Savings Bank, 124 Ill. 317, 15 N. E. 754, 
7 Am. St. Rep. 367. Corporations doing a surety business for profit are of 
comparatively recent origin, and their contracts are treated as contracts of 
indemnity or insurance. As to such sureties it is, we believe, generally held 
they cannot be relieved from their obligations except where it is shown 
there was a material departure from the contract which resulted in some 
injury to the surety. A discussion of this subject, with citation of authori- 
ties, will be found in 21 R. C. L. pp. 1160 to 1162. See, also, Royal Indem- 
nity Co. v. Northern Granite & Stone Co., 100 Ohio St. 373, 126 N. E. 405, 
reported in 12 A. L. R. 378, with an extensive note, beginning on page 382. 
We quote the beginning paragraph of the note: 

“Except in one jurisdiction, it seems to be well settled that, while the 
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contract of an individual surety, or a voluntary surety, as spoken of in 
some cases, will be strictly construed and all doubts and technicalities re- 
solved in favor of the surety, such person being regarded as a favorite of 
the law, this rule does not apply in the case of a company organized for the 
express purpose of acting as a surety for a compensation. The courts, 
with the single exception noted, agree that in the case of a surety com- 
pany, acting for compensation, the contract will be construed most strongly 
against the surety, and in favor of the indemnity, which the obligee has 
reasonable grounds to expect. The courts, further, in following this rule, 
regard the contract more in the nature of an insurance contract, and by 
analogy apply the rules governing liability applicable in the latter class of 
contracts.” 

In Board of Commissioners v. Clemens, 85 W. Va. 11, 100 S. E. 680, 7 
A. L. R. 373, the court held the rule applicable to voluntary sureties does 
not apply to corporations organized to become sureties for profit, and said: 

“An extension of time will not relieve a surety company on a bond, un- 
less the extension exceeds the time limited in the bond for bringing suit 
thereon, nor unless the surety company is thereby made to suffer material 
harm”—citing numerous authorities. 

We conclude, therefore, that plaintiff in error’s defense cannot be sus- 
tained because the order relied on as an extension of time was void for 
want of jurisdiction, and also because, if it be considered as an agreement 
between the obligee and the principal to extend the time for enforcing the 
obligation, the plaintiff in error has neither alleged nor proved that it suf- 
fered any injury thereby. 

The judgment of the Appellate Court is affirmed. 

Judgment affirmed. 


CaRTWRIGHT, J. I concur in this conclusion. 


a 


LAMSON et aL. v. MARYLAND CASUALTY CO. (No. 34924.) 
(Supreme Court of Iowa. June 22, 1923.) 
194 Northwestern Reporter, 70, 


1. PRINCIPAL AND SURETY—CONTRACTOR’S BOND NOT IN- 
VALIDATED BY CHANGES OR ADDITIONS PERMITTED BY 
CONTRACT. 

When surety company for a consideration guarantees faithful perform- 
ance of building contract which provides that changes, alterations, and ad- 
ditions may be made in the building, the bond is not invalidated by changes 
or additions made in accordance therewith and in conformity thereto. 

(For other cases, see Principal and Surety, Dec. Dig. § 100[4].) 


2, PRINCIPAL AND SURETY —CONTRACTS OF PAID SURETY 
CONSTRUED IN FAVOR OF OBLIGEE. 
Contract of paid surety is construed most favorably to the party for 
whose benefit it was executed, 
(For other cases, see Principal and Surety, Dec. Dig. § 59.) 


3. PRINCIPAL AND SURETY—ADDITIONAL STORY HELD NOT 
AN “ADDITION” PERMITTED BY CONTRACT AS AGAINST 
SURETY. 

Though contract for construction of seven-story building required con- 
struction sufficiently strong for two addition] stories, an additional story 
which was not contemplated when the contract was made was not an “ad- 
dition” within a provision permitting additions, alterations, or deviations, 
and change to provide for additional story released the contractor’s surety. 

(For other cases, see Principal and Surety, Dec. Dig. § 100[4].) 

(For other definitions, see Words and Phrases, First and Second 
Series, Addition.) 
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4. PRINCIPAL AND SURETY —SURETY’S OBLIGATION IS AS 
BROAD AS CONTRACT, BUT DOES NOT EXTEND BEYOND 
I. 
Obligation of surety guaranteeing faithful performance of builidng con- 
tract is as broad as the contract but does not extend beyond its terms. 
(For other cases, see Principal and Surety, Dec. Dig. § 82[2].) 


5. PRINCIPAL AND SURETY—SURETY GENERALLY DIS- 
CHARGED BY SUBSTANTIAL CHANGE OR ALTERATION 
UNLESS EXPRESSLY PERMITTED. 

As a general rule sureties on bond to secure performance of building 
contract are discharged by any substantial change or alteration of the plan 
of the work, unless right to make such changes or alterations is expressly 
conferred by the contract, or permitted by the bond. 

(For other cases, see Principal and Surety, Dec. Dig. § 100[3].) 


Appeal from District Court, Black Hawk County; E. B. Stiles, Judge. 

This is an action on a surety contractors bond to recover the excess 
cost of a building which, on account of the contractor’s default, the owner 
was compelled to complete. A jury was waived, and the issues submitted 
to the court upon an agreed statement of facts. Judgment was entered by 
the court dismissing plaintiff’s petition, and against them for costs. Plain- 
tiff appeals. Affirmed. 


Clark & Clark and Mears & Lovejoy, all of Waterloo, for appellant. 
Edwards, Longley, Ransier & Harris, of Waterloo, and C. H. E. Board- 
man, of Marshalltown, for appellee. 


STEVENS, J. On on about the 26th day of April, 1913, appellants, plain- 
tiffs in the court below, entered into a written contract with the Dumphy- 
Fridstein Company, a Wisconsin corporation engaged in the business of 
erecting large buildings, for the construction of a “seven-story and base- 
ment reinforced concrete and masonry constructed fireproof hotel building 
(of construction sufficiently strong for two additional stories), to be known 
as Hotel Russell-Lamson, to be erected * * * in conformity with the 
drawings and specifications and addenda thereto made by Marshall & Fox, 
Architects (which drawings, consisting of plans, sections, details, and ele- 
vations and specifications, are signed by the parties hereto, and are hereby 
made a part of the agreement). * * *” The contractor agreed to fur- 
nish: all material and labor, and to complete the building for a considration 
of $265,000, payable upon certificates signed by architects. Appellee surety 
company entered into an undertaking guaranteeing performance of the con- 
tract as follows: 

“In consideration of the sum of one ($1.00) dollar, the receipt of which 
is hereby acknowledged, do hereby bind ourselves, our and each of our 
heirs, executors, administrators and assigns, and guarantee the faithful per- 
formance of the contractor’s duties in every particular under this agree- 
ment. Our liability under this guarantee to be limited to two hundred thou- 
sand ($200,000.00) dollars.” 

On October 3, 1913, an additional agreement was entered into by ap- 
peilants and the contractor, which was prepared by the architects and des- 
ignated as a “construction order.” It is in the form of a letter addressed 
to the contractor, the approval and agreement of the parties being indorsed 
thereon. By this contract the builder agreed to erect and complete an 
eighth or additional story to the building at cost plus 10 per cent., guar- 
anteeing that the expense would not exceed $16,000. The contractor aban- 
doned the work in February, 1914, and in April of that year was ad- 
judged a bankrupt without assets for the payment of creditors. Prompt 
notice of the default of the contractor was given to the surety, which re- 
plied denying liability, and claiming that, because of certain changes, altera- 
tions, and deviations from the contract, it was released. Thereupon appel- 
lants completed the building at an expense in excess of the contract price. 
This action is for the recovery of such excess. 


116 Vol. LXI. 
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The appellee set up various defenses in its answer, some of which it 
will not be necessary to mention. The two propositions urged most strongly 
in argument are: (a) That the addition of a complete story to the build- 
ing was such a departure from the original plans and specifications and the 
contract for the erection of the hotel as to discharge the surety; and (b) 
that the fair value of the addition was not fixed or agreed upon by the par- 
ties as required by the contract, and that the record does not furnish a basis 
for ascertaining such value. The particular deviation from the original con- 
tract complained of is the erection of an additional or eighth story to the 
building. The contract authorized alterations or deviations from the draw- 
ings and specifications and additions thereto as follows: 

“It is further agreed that said party of the first part may at any time 
during the progress of said work make any additions to or alterations or 
deviation from said drawings and specifications without invalidating this 
agreement, but a fair value of the same shall be added to or deducted from 
as the case may be, the moneys herein agreed to be paid by the said party 
of the first part, provided that no new work of any description done on the 
premises, or any work of any kind whatsoever, shall be considered an extra 
or a charge in excess of the amount herein agreed to be paid, unless a proper 
estimate in writing of the same before its commencement shall have been 
submitted and agreed to, and signed by said architects and said party of the 
first part, and provided, further, that, should any dispute arise respecting 
the fair value of the work omitted or added by the party of the second part, 
the same shall be determined by three persons, one chosen by the party of 
the first part, and one by party of the second part, the two so chosen choos- 
ing a third, and a decision of the majority of the three so chosen shall be 
binding upon the parties hereto.” 

The answer of appellant to these contentions of appellee is that the con- 
tract authorized the addition of the eighth story to the building, and that 
the supplemental contract for the erection thereof fixed the fair value of 
such addition at cost plus 10 per cent., and that it is immaterial that the 
actual expense incurred by appellant in the construction of said additional 
story exceeded $16,000. It is stipulated that the cost thereof exceeded 
$25,000 

{1, 2] The law is well settled that, where a surety company, for a 
consideration, enters into an undertaking to guarantee the faithful perform- 
ance of a builder’s contract which provides that changes, alterations; and 
additions may be made in the building, the bond is not invalidated by changes 
or additions made in accordance therewith, and in conformity thereto. Bart- 
lett & King v. Surety Co., 142 Iowa, 538, 119 N. W. 729; People’s Lum- 
ber Co. v. Gillard, 136 Cal. 55, 68 Pac. 576; National Surety Co. v. Long, 
79 Ark. 523, 96 S. W. 745; United States v. Walsh, 115 Fed. 697, 52 C. C. 
A. 419; McMullen v. United States, 167 Fed .460, 93 C. C. A. 96; Ameri- 
can Surety Co. v. Scott & Co., 18 Okl. 264, 90 Pac. 7; Dunne Investment 
Co. v. Empire State Surety Co., 27 Cal. App. 208, 150 Pac. 405, 411; Jersey 
City Water Co. v. Metropolitan Const. Co., 76 N. J. Law, 419, 69 Atl. 1088; 
American Surety Co. v. Lauber, 22 Ind. App. 326, 53 N. E. 793. Also, 
that the contract of a paid surety is construed most favorably to the party 
for whose benefit it was executed. Hileman & Gindt v. Faus, 178 Iowa, 644, 
158 N. W. 597; Streator Clay v. Henning Vineyard Co., 176 Iowa. 297, 
155 N. W. 1001; Van Buren County v. American Surety Co., 137 Iowa, 
490, 115 N. W. 24, 126 Am. St. Rep. 290; Brandrup v. Brazier, 111 Minn. 
376, 127 N. W. 424. 


[3] The difficulty lies in the construction of the contract and in its ap- 
plication to the facts of each case. Many cases are cited by counsel on both 
sides tending to support their resective theories of this case. The court in 
each of the cases cited by appellant sustained the liability of the surety, 
whereas a contrary conclusion was reached in the cases relied upon by ap- 
pellee. A distinction is sought to be drawn by appellant between the lan- 
guage and import of the contract in the case at bar and the cited cases in 
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which it was held that the surety was discharged. The principal difference 
pointed out by counsel is in the use of the word “additions” in the contract 
under consideration. 

It is urged by appellant that particular emphasis should be given to 
the word “additions” because of the provision of the contract requiring that 
the foundation and building be made sufficiently strong to support two ad- 
ditioanl stories. The question is: What was the intention of the parties 
to the contract? Did they contemplate that the building, when completed, 
might consist of eight, instead of seven, stories, as provided in the contract, 
or was the word “additions” used to cover lesser changes and alterations of 
the original plan not reasonably included in the words “alterations or de- 
viation from said drawings and specifications.” Of course, effect must be 
given to the clause as a whole. Except for the statement of general rules, 
precedents are not particularly helpful in the decision of the point in con- 
troversy. The contracts differ in their terms, and the facts of each case 
are largely peculiar thereto; but, as illustrative of the application of the 
general rule in cases in which the surety was held the following are in 
point: Eureka Stone Co. v. First Christian Church, 86 Ark. 212, 110 S. W. 
1042; Risse v. Hopkins, 55 Kan. 518, 40 Pac. 904; Moreland v. Mitchell 
County, 40 Iowa, 394; McMullen v. United States, supra; United States 
v. Walsh, supra; National Surety Co. v. Long, supra; Mass. Bond & Ins. 
Co. v. Realty Trust Co., 137 Ga. 693, 73 S. E. 1053; People’s Lumber Co. 
v. Gillard, supra. In the following cases the surety was discharged because 
of deviations from, or aterations in, the contract: Tidewater Co. v. Globe 
Ins. Co., 238 Fed. 157, 151 C. C. A. 233; Hinton v. Stanton, 112 Ark. 207, 
165 S. W. 299; Miller-Jones Furn, Co. v. Ft. Smith Ice & C. S. Co., 66 
Ark, 287, 50 S. W. 508; House v. American Surety Co., 21 Tex. Civ. App. 
590, 54 S. W. 303; Sweatt v. Bonne, 60 Wash. 18, 110 Pac. 617; Southern 
Surety Co. v. Nalle & Co. (Tex. Civ. App.) 231 S. W. 402; United States 
v. Poe, 138 Md. 466, 114 Atl. 705. In but one of the cases last cited was 
the word “additions” used in the contract, and it was given no apparent 
significance by the court in its opihion. 

The contract before us was for the construction of a seven-story build- 
ing, with foundations and a structure sufficiently strong to support two ad- 
ditional stories. So far as disclosed by the record, the subject of an addi- 
tional story was not considered at the time the contract was entered into, 
nor does it appear when it did become the subject of negotiation between 
appellant and the contractor. Perhaps this is immaterial, but it occurs to 
us that it might throw some light upon the intention of the parties at the 
time the drawings and specifications were prepared and the contract en- 
tered into. Doubtless appellants contemplated the possibility that one or 
two stories might some time be added to the building, but their- contract 
was for the erection of a seven-story hotel building. It is quite evident that 
the determination to add the eighth story was reached after the contract 
was executed. 

Under the provisions of the contract the previous express consent of the 
surety was not necessary to the making of such adterations or deviations 
in the drawings and specifications or additions thereto as the contract au- 
thorized. It had already impliedly given its consent thereto. The question 
is: What changes or deviations from the original plan of the building or 
additions thereto are authorized by the contract? It is a matter of com- 
mon knowledge that changes and alterations of a more or less material 
character are usually made in the erection of buildings large and small. 
Sometimes they increase, and again they may reduce the cost of the struc- 
ture. The contract clearly authorized deviations of this nature. It seems 
to us, however, that the change from a seven to an eight-story building was 
more substantial than the parties contemplated by their contract. In a 
number of the cases cited supra the surety was released because an addi- 
tional story was added ,to the building; but, as was said, in but one of the 
contracts was the word “additions” used. Tq hold that the word “additions” 
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in the clause quoted was intended by the parties to include the erection of 
one or more additional stories at a large expense would be, it seems to us, 
to give too great significance and effect to the clause of the contract re- 
lied upon. If the parties, at the time of the execution of the contract, had 
in contemplation the possible immediate addition of an eighth story, may 
we not assume that it would have been made more specific in that respect? 

{4, 5] The obligation of the surety is as broad as the contract, but 
does not extend beyond its terms. The surety cannot complain because of 
changes, deviations, or additions to the plan of the building so long as they 
are authorized hy the contract. It is a general rule that sureties on a bond 
to secure the performance of a building contract are discharged by any 
substantial changes or alteration of the plan of the work unless the right to 
make such changes or alterations is expressly conferred by the contract, or 
permitted by the bond. Bartlett & Kling v. Surety Co., supra. The con- 
tract under consideration contained a provision to that effect. The diffi- 
culty is to determine whether the language authorizing such changes and 
alterations is broad enough to include the addition of a complete story to the 
seven-story building covered by the original contract. We are unable, how- 
ever, to bring ourselves to the conclusion that the addition of a complete 
story to the buiiding, the fair value of which, according to the agreement of 
the parties, was approximately $16,000, was not a more substantial addition 
than was contemplated by the contract. 

In view of our conclusion on this point, it is unnecessary to consider 
other matters argued by counsel. The judgment of the court below is ac- 
cordingly affirmed. 

Preston, C. J., and Faville, Arthur, and Evans, JJ., concur. 


BURKHART v. NATIONAL SURETY CO. (No. 3370.) 
(Springfield Court of Appeals. Missouri. June 26, 1923.) 
252 Southwestern Reporter, 976. 

ATTACHMENT DISSOLVED, AND SURETY ON FORTHCOM- 
ING BOND RELEASED, BY BANKRUPTCY PROCEEDING. 
Attachment was dissolved and surety on the forthcoming bond re- 

leased by bankruptcy proceeding, wherein, within four months after the 

levy, defendant in attachment was adjudged a bankrupt, and the property 
taken and sold by the bankruptcy court. 

(For other cases, see Attachment, Dec. Dig. § 337.) 

Appeal from Circuit Court, Barry County; Chas. L. Henson, Judge. 

Proceeding by L. M. Burkhart against the National Surety Company. 
Judgment for plaintiff, and defendant appeals. Reversed. 

J. E. Sater, of Monett, for appellant. 

Cox, P. J. Proceeding asking for summary judgment against defend- 
ant as surety on a forthcoming bond in an attachment suit. The trial 
court entered judgment on the pleadings in favor of plaintift, and de- 
fendant appealed. 

Within four months after the levy of the attachment writ and the ex- 
ecution of the forthcoming bond, the defendant in the suit was adjudged 
a bankrupt, and the property held by him, for the production of which the 
bond in this proceeding was given, was taken under the bankruptcy pro- 
ceeding and sold. 

The only question involved in this case is whether the seizure and 
sale of the goods by the bankruptcy court dissolved the attachment in the 
state court and released the surety on the forthcoming bond. This same 
question was passed on by this court in the case of Burkhart v. Industrial 
Transportation Co., 249 S. W. 969, decided at the October term, 1922. We 
there held that the bankruptcy proceeding dissolved the attachment and 
released the surety on the forthcoming bond, and we still adhere to that 
holding. 

The judgment is reversed. 

Farrington and Bradley, JJ., concur. 
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TACKETT v. UNITED STATES FIDELITY & GUARANTY CO. 
(No. 23993.) 
(Supreme Court of Kansas. Jan. 6, 1923. Rehearing Denied Feb. 17, 
1923.) 
212 Pacific Reporter, 357. 
(Syllabus by the Court.) 

1, APPEAL AND ERROR—SURETY ON APPEAL BOND HAS NO 
CONTROL OF LITIGATION, NOR INTEREST IN MATTERS 
INVOLVED; APPEAL BOND FOR SOLE BENEFIT AND UN- 
DER SOLE CONTROL OF PRINCIPAL. 

The surety on an appeal or supersedeas bond has no voice in the con- 
duct of the litigation, nor any interest in the matters involved. The un- 
derstanding is that the appeal is for the sole benefit of the principal in 
the bond, who alone has the right to carry on or terminate the appeal in 
the manner he chooses (in the absence of fraud or connivance between 
himself and the appellee), and if at any time he concludes that continuing 
the litigation will be of no advantage to him, or will entail useless ex- 
pense, he has the right to stipulate for an affirmance on dismissal of the 
appeal, or he may abandon the appeal, without thereby releasing. the 
surety. 

(For other cases, see Appeal and Error, Dec. Dig. § 1227.) 

2, APPEAL AND ERROR — DEMURRER TO ANSWER HELD 
PROPERLY SUSTAINED. 

A surety company executed a supersedeas bond, which contained the 
recital that, “whereas, the said the Kansas City Railways Company ir- 
tends to prosecute” an appeal. The bond followed the language of sec- 
tion 586 of the Civil Code (Gen. St. 1915, § 7490), and was conditioned 
“that the appellant will pay the condemnation money and costs in case the’ 
judgment or final order shall be affirmed in whole or in part.” The bond 
was filed with the clerk of the trial court, and notice of the appeal was 
served by the defendant in the action upon plaintiff's attorneys, but no 
notice was filed in the office of the clerk of the trial court (which is nec- 
essary in order to perfect an appeal). In an action on the bond the an- 
swer alleged that no proceedings were taken toward an appeal, other than 
the service of a notice of an appeal; that the notice was never filed in the 
office of the clerk, and that the time never arrived when the bond could or 
did prevent the issuance of an execution or stay proceedings; that neither 
the defendant nor the principal in the bond received any benefit, and that 
plaintiff was never in any way prejudiced by reason thereof, and that there 
was no consideration for the bond. Held, that a demurrer was properly 
sustained to the defense. 

(For other cases, see Appeal and Error, Dec. Dig. § 1245.) 

3. APPEAL AND ERROR — ORDER DIRECTING VERDICT 
AGAINST PRINCIPAL IN SUPERSEDEAS BOND HELD NOT 
ERRONEOUS. 

The answer alleged as another defense that after the bond was ex- 
ecuted an arrangement was entered into between the principal and the rail- 
ways company, defendant in the original action, that no appeal should ve 
taken and that plaintiff's judgment should be paid in monthly installments 
of $1,000; that payments were made in pursuance of this arrangement 
until her judgment was reduced from $15,000 to $9,500, at which time fur- 
ther payments ceased because of the insolvency of the railways company. 
At the conclusion of the evidence on this defense the court directed a ver- 
dict against the surety company. Held, that the ruling was correct. 

(For other cases, see Appeal and Error, Dec. Dig. § 1247.) 

Appeal from District Court, Wyandotte County. 

Action by Katherine Tackett against the United States Fidelity & 
Guaranty Company. From a judgment for plaintiff, defendant appeals. 
Modified and affirmed. 
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L. W. Keplinger, of Kansas City, Kan., and R. E. Ball, of Kansa 
City, Mo., for appellant. 
David F. Carson, Chas. A. Miller, James T. Cochran, and Wm. Dren- 
nan, all of Kansas City, Kan., for appellee. 
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FIDELITY & DEPOSIT CO. OF MARYLAND v. HELWIG ert at. 
(No. 24347.) 


(Supreme Court of Kansas. March 10, 1923.) 
213 Pacific Reporter, 666. 


(Syllabus by the Court.) 
PARTNERSHIP—CONTRACTOR UNDER SURETY BOND HELD 
NOT ENTITLED TO MARSHALING OF SURETY’S SECURI- 
TIES OR TO SUBROGATION. 


A building contractor secured the surety on his bond by an assignment 
of the money to become due by virtue of the building contract, and by a 
mortgage on his homestead. The contractor's partner in the building con- 
tract sued the contractor for an accounting, obtained judgment, and by 
garnishment procured a sum of money due on the contract to be paid into 
court. The surety paid judgments rendered against itself and the partners 
in favor of subcontractors. The partner contested with the surety for the 
fund paid into court. The contractor asserted his homestead privilege. 
Held, the surety was entitled to be paid first, and the partner was not en- 
titled toa marshaling of the surety’s securities, or to subrogation to the 
surety’s mortgage security. 

(For other cases, see Partnership, Dec. Dig. § 188.) 


Appeal from District Court, Douglas County. 

Action by the Fidelity & Deposit Company of Maryland against A. 
A. Helwig and others. From a judgment for plaintiff, named defendant 
“appeals. Affirmed. 


Melvin & Melvin, of Lawrence, ‘for appellant. 
C. C. Stewart and C. H. Hobart, both of Lawrence, for appellees. 


Burcu, J. The action was one by the surety on a building contrac- 
tor’s bond, to recover for expenditures made in discharge of liability 
created by the bond, and for other relief. The plaintiff prevailed, and the 
defendant Helwig appeals. 

Dunn entered into a contract with a school board to erect a schosl- 
house. Helwig participated with him in the enterprise in such a way that. 
for all purposes of this case, they were partners. Dunn was required to 
give a contractor’s bond, and both Dunn and Helwig applied to the plain- 
tiff to become surety. The written application of Dunn assigned to the 
plaintiff all money to become due by virtue of the construction contract, 
and the bond was executed and delivered. As further security to the plain- 
tiff, Dunn executed and delivered to the plaintiff a mortgage on his home- 
stead. Helwig sued Dunn for an accounting, garnished the school board, 
and the school board paid into court the sum of $1,026. Helwig recov- 
ered judgment against Dunn for $524. Subcontractors’ judgments against 
Dunn, Helwig, and the plaintiff were paid by the plaintiff, and the prayer 
of its petition was for reimbursement and for attorneys’ fees and expenses. 
Dunn asserted his homestead privilege. The judgment was that out of 
the money in the hands of the clerk of the court the plaintiff be paid $924, 
and that Helwig be paid the balance remaining after payment of costs of 
the action. 

Complaint is made because Helwig was not paid first. The complaint 
is without merit. 

Complaint is made because the plaintiff was not required to exhaust its 
mortgage security before resorting to the fund in court, and because, that 
fund having been practically exhausted by the plaintiff, Helwig was not 
subrogated to the mortgage security held by the plaintiff. To save the 
plaintiff harmless, Helwig and Dunn assigned to the plaintiff the fund to 
which it resorted. Helwig could acquire no lien on that fund by his gar- 
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ishment which would impair the assignment, and Dunn’s homestead could 
not be taken, over his objection, to pay the plaintiff, while the firm had 
assets sufficient for the purpose. When Dunn gave the mortgage on his 
homestead, he waived his homestead privilege in favor of the plaintif 
only, and not in favor of other creditors, and the court was without au- 
thority, by subrogation or otherwise, to extend the waiver. 

Some other matters referred to in Helwig’s brief are not of sufficient 
importance to require discussion, and the judgment of the district court 
is affirmed. 

All the justices concurring. 

———). >a 


TOWN OF MANDEVILLE v. PAQUETTE et at. (No. 24851.) 
(Supreme Court of Louisiana. May 29, 1922, On Rehearing Jan. 27, 1923.) 
95 Southern Reporter, 391. 
(Syllabus by Editorial Staff.) 
1. PRINCIPAL AND SURETY—SURETYSHIP; CHANGE IN 


TERMS OF PAYMENT UNDER CONTRACT HELD NOT TO 
RELEASE SURETY. 


Though a change in the terms of payment under a contract with a 
town for the construction of a sea wall enabled the contractor to set the 
piling faster than he was able to do the backfilling, and though the absence 
of backfilling resulted in the wall sustaining greater damage froma storm 
than it otherwise would, the contractor’s surety held not thereby released, 
where the contractor was not required by the town to do the work in that 
way, and it was not forbidden by the contract, the bond forbade. changes 
only by increasing the amount to be paid by more than 10 per cent. of the 
amount of the bond, and the surety after such change, in consenting to an 
extension of time, admitted that the contract had been satisfactorily per- 
formed to that date. 

(For other cases, see Principal and Surety, Dec. Dig. § 129[2].) 

2. PRINCIPAL AND SURETY—SURETYSHIP; TOWN NOT LIA- 
BLE FOR CHANGE IN TERMS OF PAYMENT BY PROPERTY 
OWNERS. 

Where contract with town for construction of sea wall required con- 
tractor to collect part of price from property owners of property, the town 
was not responsible for the act of the property owners in agreeing at the 
contractor’s request to pay part of the price in advance, though the con- 
tractor’s surety claimed this enabled the contractor to do the work in an 
unsafe way. 

(For other cases, see Principal and Surety, Dec. Dig. § 117.) 

5. PRINCIAL AND SURETY—SURETYSHIP; CONTRACTOR’S 
FAILURE TO CARRY INSURANCE HELD NOT TO RELEASE 
SURETY. 

The failure of one contracting with a town to construct a sea wall to 
carry storm insurance as agreed was not a fault on the part of the town 
releasing the contractor’s surety from liability for the contractor’s default. 

(For other cases, see Principal and Surety, Dec. Dig. § 90.) 


6. PRINCIPAL AND SURETY—SURETYSHIP; TOWN HELD NOT 
TO OWE SURETY OBLIGATION OF INTERFERING WITH 
CONTRACTOR’S METHOD OF DOING WORK. 

Where a contract with a town for the construction of a sea wall con- 
tained no stipulation as to how nearly backfilling should keep pace with the 
setting of piling and putting on of the coping, the town owed no obligation 
to the contractor’s surety to interfere and see that contractor did not leave 
a long row of pilings unprotected by backfilling and exposed to damage by 
storm, especially where the municipal authorities supposed the work was 
protected by insurance against storm damage. 

(For other cases, see Principal and Surety, Dec. Dig. § 121.) 
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Appeal from Civil District Court, Parish of Orleans; Porter Parker, 
Judge. 

Action by the Town of Mandeville against J. J. Paquette and another. 
From a judgment for plaintiff, the defendant American Surety Company 
appeals. Affirmed. 

Denegre, Leovy & Chaffe and Harry McCall, all of New Orleans, for 
appellant. 

W. O. Hart, of New Orlean, H. E. Ellis, of Covington, and M. R. 
Newhauser, of New Orleans, for appellee. 

3y Division D, composed of Justices O’Niell, Land, and Baker. 

O'NEILL, J. The American Surety Company has appealed from a judg- 
ment condemning the company to pay $7,500, with legal interst from judi- 
cial demand, as surety on a contractor’s bond. The contract between J. J. 
Paquette, contractor, and the town of Mandeville, dated the Ist of May, 
1914, was for the construction of a sea wall, 7,000 feet long, in front of the 
town. The condition or obligation of the bond was that the contractor 
should indemnify the town of Mandeville for any loss or damage arising 
directly by reason of a failure of the contractor to faithfully perform the 
contract, a copy of which was annexed to the bond. 

The contract was originally let to a contracting firm named Kittering- 
ham & Mongeau. Paquette took over the interest of Kitteringham, and 
the contract was made with Paquette & Mongeau. Thereafter, with the 
consent of the municipality and the surety company, Mongeau sold out to 
Paquette, who assumed all of the obligations of the original contractors. 

The contract price of the sea wall complete was $28,860, less $1.60 for 
each linear foot of wall in front of private property, which sum of $1.60 
per linear foot was to be collected by the contractor from each property 
owner and be deducted from the contract price. The contractor assumed 
all responsibility for the collection of the extra $1.60 per linear foot of sea 
wall, and was obliged to allow the deduction from the contract price of 
$28,860, whether he collected or failed to collect from the property owners. 
The town was to pay at the same rate, $1.60 per linear foot, for the parts 
of the wall passing opposite the ends of public streets. Payments were to 
be made as follows: $10,000 when the concrete piles would be made; $1,000 
on completion of each city square, approximately 550 feet, of sea wall, less 
the sums to be collected by the contractor from the property owners, at 
$1.60 per linear foot; and the balance of the contract price was to be paid 
within 10 days after completion of the work and on proof of payment of 
all claims for material and labor, 

The work was to be completed on or before the Ist of January, 1915. 
On the 17th of November, 1914, the contractor requested and was granted 
an extension of time for the completion of the work, to the Ist of August, 
1915, to which the surety consented in writing.. On the 20th of July, 1915, 
the contractor asked for and was granted a further extension, to the lst 
of January, 1916, to which the surety again consented in writing. 

On the Ist of January, 1915, the date on which, originally, the con- 
struction of the sea wall was to be completed, the contractor had done 
nothing more than to mold the concrete pilings, 3,500 in number, and dis- 
tribute them along the lake shore. The town then made the first payment 
of $10,000, according to contract. The contractor began sinking the pil- 
ings along the line of the proposed sea wall, according to the plan and 
specifications ; and, after extending the row of pilings about 1,600 feet, he be- 
gan filling in behind the pilings with sand, by means of a suction dredge. 
It is conceded that it was necessary to have a row of piling that length be- 
fore commencing to fill in, because the sand would spread laterally behind 
the piling. For lack of dredging capacity, it required nearly three months’ 
to fill up to the shore grade, according to specifications, behind one city 
square, approximately 550 feet, of piling. In the meantime, the crew that 
was setting the pilings had extended the row about 2,200 feet. It became 
obvious then that, at the rate of progress of the dredging crew, the con- 
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tractor would take three or four years to complete the contract. The mayor 
of the town therefore called the contractor’s attention to the fact that, un- 
less he made arrangements to speed up the filling in behind the pilings, he 
could not complete the work within the time specited in the contract. The 
contractor replied that he had not the funds necessary to increase his dredg- 
ing, so that the Jahncke Company’s dredges could work continuously. The 
contractor also stated that he was not financially able to complete the setting 
of the pilings and to put on the coping, unless the town or the property own- 
ers would advance 80 cents per linear foot when the pilings were placed and 
the coping put on. The mayor replied that the contractor would have to con- 
sult the property owners. On the 24th of June, 1915, the property owners 
signed an agreement to pay the contractor 80 cents per linear foot when the 
pilings would be placed and the coping put on, and, on the 5th of July, 1915, 
the municipal council adopted an ordinance agreeing to make similar payments 
for the piling and coping opposite the ends of public streets. That change in 
the method of payment is the main defense of the surety company in this suit. 
On the 29th of Sentember, 1918, an unusually violent tropical storm came 
and wrecked many of the pilings that were not protected by backfilling. 

After the storm, the contractors’ son, who had been superintending the 
work, began gathering up his storm-tossed equipment and material. The 
contractor then told the mayor that he intended to complete the work. On 
the 27th of October, 1915, the mayor notified the contractor and the surety 
company by registered letter, that the work had not been resumed, and de- 
manded that it be resumed. It had required all of that time for the con- 
tractor’s son to gather up his equipment, tools and materials. In the latter 
part of November, 1915, the mayor made another demand upon the con- 
tractor and the surety company, by registered letter, to proceed with the 
work. In response, the attorney for the contractor came to Mandevitle 
and requested the municipal authorities to pay for the damage wrought by 
the storm. The town council requested that the work be completed, leav- 
ing the matter of the storm damage for future adjustment. A week later, 
the attorney for the contractor advised the municipal authorities, by letter, 
that the contractor had arranged with another contractor to complete the 
work, provided the latter could procure a satisfactory bond. About that 
time, several creditors of the contractor levied attachments upon his equip- 
ment and put an end to all hope of his resuming the work. As soon as the 
extension of the time for completing the contract had expired, the town 
council adopted an ordinance declaring the contractor in default, and again 
notified the suretv company. 

Thereafter the municipal authorities advertised for bids for the com- 
pletion of the work, but did not receive a satisfactory bid. Then the town 
had another survey made, bringing one end of the sea wall 65 feet nearer 
the beach, so as to reduce the cost of filling behind the pilings. A contract 
was then let to another contractor, the Black & Laird Construction Com- 
pany, to build the wall on the new line, for $20,840, with the stipulation that, 
if any property owner should refuse to pay his pro rata of the $1.60 per 
linear foot, the contractor might abandon the contract. After the Black 
& Laird Construction Company had constructed the wall in front of several 
squares, one of the property owners refused to pay the $1.60 per linear 
foot, and the company gave up the contract, The sea wall has not been 
completed. 

It was stipulated in the contract that the contractor should carry cyclone 
or storm insurance on the work, but the amount of insurance was not stipu- 
lated. As a matter of fact, the contratcor did not carry any insurance on 
the work; but the municipal authorities were not aware of his neglect in 
that respect. It was also stipulated that, if the contractor should be de- 
layed by a storm or other casualty for which the contractor was not liable® 
or responsible, the time fixed for the completion of the work should be 
extended for a period equal to the time lost. 

It was stipulated in the contractor’s bond that, in the event of any 

default on the part of the contractor, a written statement of the particular 
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facts showing such default and the date thereof should be given by reg- 
istered letter addressed to the surety company at its office in New Orleans, 
within 10 days after the municipal authorities learned of such default. It 
was also stipulated that the plans or specifications should not be changed 
so as to increase the amount to be paid the contractor more than 10 per cent. 
of the amount of the bond, without the written consent of the surety com- 
pany. It was also stipulated that the surety company should not be liable 
for any damage resulting from “the elements or acts of God,” or for the 
repair or reconstruction of any work or material damaged or destroyed by 
any such cause. 

When Jaquette abandoned the work, the town had paid him, in addition 
to the first payment of $10,000, $642.40 for piling and coping in front of 
the public streets, at $1.60 per linear foot; and he had collected $144 from 
a property owner, in front of whose property the sea wall was completed. 
Thereafter, the town paid to the Black & Laird Construction Company, for 
work done according to the new plan, $10,188.78, and paid into court {mn 
concursus proceedings brought by creditors of the construction company, 
$1,867.72. The construction company also collected from property owners, 
at $1.60 per linear foot for piling and coping, $5,148.80. The total of all 
sums paid for the partially built sea wall was therefore $27,891.70, being 
all but $868.30 of what the sea wall should have cost, complete. The evi- 
dence shows that it would have cost $12,500 to have completed the wall 
according to the original plan and specifications, regardless of the storm 
damage, and that the storm damage was approximately $6,000. 

The defenses urged by the surety company are summarized in the 
brief as follows: 

First. That the change in the terms of payment, whereby the proper- 
ty owners agreed to pay 80 cents per linear foot when the pilings were 
set and the coping put on, and whereby the town agreed to make similar 
payments for the piling and coping opposite the ends of public streets, was 
prejudicial to the surety of the contractor’s bond, and was made without 
the surety’s knowledge or consent. 

Second. That the surety company was not given timely notice of de- 
fault, according to the terms of the bond. 

Third. That the contractor was justified in refusing to resume the 
work when the municipal council refused to pay for the storm damage. 

Fourth. That the damage done to the pilings was caused largely by 
timbers that were detached from the town’s wharf or pier and battered 
against the piling. 

Fifth. That the municipal authorities were aware of the fact that the 
contractor was not carrying storm insurance, and failed to inform the 
surety company of the neglect, or to take any action in the matter. 

Sixth, That the damage wrought by the storm was, in large measure, 
due directly to the fact that there was no backfill behind the pilings, which 
condition was caused by the action of the municipal authorities and of 
the property owners. 

Appellant contends, too, that there is no proof of any damage allowable 
under the bond, and, in any event, that the judgment is invalid because it 
was corrected in an ex parte proceeding before it was signed. 

[1] The reason why appellant contends that the agreement of the 
property owners and municipal authorities to pay 80 cents per linear foot 
for setting the pilings and putting on the coping was prejudicial to appel- 
lant as surety on the contractor’s bond is that the change in the terms of 
payment enabled the contractor to set a longer row of pilings than he ought 
to have left exposed to the danger of a storm. That part of the wall where 
the backfilling was complete was not damaged by the storm; that part of the 


* wall that was only partly backfilled was only partly damaged; and that 


part that was not backfilled at all was almost entirely destroyed. There 
is therefore no doubt that the storm would have done much less damage if 
the backfilling had been done as fast as the pilings were set and the coping 
put on. But it was not stipulated in the contract that the work should be 
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done in that way; and it was no fault of the municipality or of the prop- 
erty owners that, for want of dredging capacity, the contractor was unable 
to do the work in that way. It is true the contractor’s son testified, in 
substance, that his father was unwilling to leave a long string of piling 
and coping exposed to storm danger, and left it so exposed because of the 
insistance of the mayor of the town that the work should proceed faster. 
That testimony was contradicted by the mayor, who testified that he re- 
fused to have anything to do with the contractor’s suggestion that the mu- 
nicipality pay for the setting of the piling and coping as the work prog- 
ressed. The subsequent agreement of the town council to pay for the 
piling and coping in front of each street, as the work progressed, was not 
such a change as was forbidden by the terms of the bond; that is, by the 
stipulation that the plans or specifications should not be changed so as to 
increase the amount to be paid to the contractor more than 1Q per cent. 
of the amount of the bond. The municipal government was not responsible 
for the generosity of the property owners in agreeing to advance the con- 
tractor 80 cents per linear foot of piling and coping, to enable him to 
complete his contract. The purpose was to aid the contractor, which, in- 
cidentally, was calculated -to be of advantage to the surety on his bond; 
because, if the 80 cents per linear foot had not been advanced, the con- 
tractor would surely have defaulted on his contract. But there are three 
distinct and substantial reasons why the surety company cannot take ad- 
vantage of that slight change in the terms of payment that was agreed to 
for the assistance of the contractor. The first reason is that the change did 
not require the contractor, but merely enabled him, at his own request, to 
proceed with the setting of ithe piling and coping, ahead of the backfilling, 
which method of doing the work was not violative of any stipulation in the 
contract. The second reason is that the change in the terms of 
payment was not violative of the stipulation in the bond itself, 
regarding a change in the plans or specifications. And the third 
reason why the surety company cannot take advantage of this slight change 
in the terms of payment is that the surety company apparently acquiesced 
in it. On the 20th of July, 1915, which was 15 days after the town council 
had agreed to pay for the piling and coping opposite the public streets, as 
the work progressed, and nearly a month after the property owners had 
agreed to pay the 80 cents per linear foot for the piling and coping oppo- 
site their property lines, the contractor asked ‘or and was granted his sec- 
ond extension of the term for completing the work; and the surety com- 
pany then signed the act of extension, containing this important admission, 
viz: 


“That said contract has been satisfactorily performed to the date hereof 
in accordance with its terms and to the satisfaction of the obligee.” 

If the contract was not being performed in accordance with its terms— 
if the setting of the row of pilings ahead of the backfilling was not in ac- 
cord with the terms of the contract—the surety company should have com- 
plained before the municipality consented to an extension of the term for 
completing the work. The granting of the extension was for the benefit 
of the contractor, and incidentally for the benefit of the surety on his bond; 
because he would surely have defaulted on his contract if the extension 
had not been granted. 


_ [2] Appellant’s complaint that the municipality did not give timely no- 
tice of the contractor’s default on his contract is unfounded, It is said in 
appellant’s brief that there is no proof that the letter sent by the municipal- 
ity to the surety company, of date the 27th of October, 1915, advising! of 
the contractor’s default, was sent by registered mail. It was admitted, 
however, in defendant’s answer to this suit, that the letter of the munici- 
pality was so sent, and that defendant answered the letter on the 11&h 
of November, 1915. It is argued that the municipality had no right or 
reason to select or fix the 20th of October as the date on which the default 
had occured. The answer to that argument is that the contractor was, 
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up to and even beyond that date, assuring the municipal authorities that 
he intended to resume and complete the work. 

[3] Appellant’s contention that the contractor was justified in refusing 
to resume the work when the municipal authorities refused to pay for the 
storm damage is not well founded. Pretermitting the question as to who 
should have borne the loss caused by the storm damage, there was no stipu- 
lation in the bond to the effect, or even implying, that any such loss should 
be paid by the municipality immediately or as a condition for requiring the 
contractor to proceed with the work. On the contrary, the only stipulation 
in that respect was that, in the event of such a catastrophe, the term for 
completing the work should be extended for a time equal to the time lost by 
the catastrophe. 

[4] The argument that the municipality was at fault because timbers 
from the town wharf, or pier, that was wrecked by the storm, were bat- 
tered against the unfinished sea wall, is not tenable. Judging from the 
direction in which the wind blew, it is extremely difficult that any of the 
wreckage from the municipal pier went in the direction of the pilings that 
were battered down. Be that as it may, it was surely no fault of the mu- 
nicipality if the wreckage from its wharf or pier was blown in the di- 
rection of the unfinished sea wall. 

[5] It is argued in appellant’s brief that the mayor of the town knew 
that the contractor was not carrying storm insurance, and failed to inform 
the surety company of the neglect. On the contrary, the mayor testified 
that he did not know, until after the storm, that the contractor had negleced 
to take out storm insurance. He had previously asked the town’s attorney 
whether there was any obligation on the part of the municipality in that re- 
spect, and the attorney had advised him that it was the duty of the con- 
tractor and the surety on his bond to see that he maintained storm insur- 
ance, In so far as maintaining storm insurance was one of the obligations 
of the contractor, his neglect was surely no fault of the obligee. It would 
be anomalous to hold that, in a contract of suretyship, warranting that a 
building contractor will fulfill the obligations of his contract, the obligee 
owes a duty to the surety to see that the contractor, as principal obligor, 
does not violate his contract. 

[6] The sixth complaint of appellant is merely a repetition of the first; 
that is, that the storm damage was the result of the contractor’s leaving 
a long row of pilings unprotected by backfilling. There was no obligation 
on the part of the municipality to interfere with the contractor’s method of 
doing his work, so long as he did not violate his contract. There was no 
stipulation in the contract as to how nearly the backfilling should keep pace 
with the setting of the pilings and putting on the coping. The supposition 
of the municipal authorities was that the work was protected by insurance 
against storm damage, and that the contractor could safely proceed with the 
setting of pilings and putting on the coping, as far as he saw fit to proceed, 
ahead of the backfilling 

[7] The argument that the evidence does not establish that the town 
suffered a loss by the contractor’s failure to carry out his contract is not 
borne out by the figures. It is true, the Black & Laird Construction Com- 
pany, after Paquette had defaulted on his contract, contracted to construct 
the wall on the new plan for only $20,845. The property owners’ share of 
the cost at $160 per linear foot, was to be approximately $8,720. The town’s 
share of the cost, therefore, would have been $12,125. The town would 
have had to pay Paquette a balance of $7,818, if he had completed the 
work. Applying that balance to the Black & Laird Construction Company’s 
contract would have left a balance of only $4,307 to be paid by the town. 
We obtain the figure, $7.818, by deducting from $28,860, the amount paid to 
Paquette by the town, $10,642, and the amount which the property owners 
would have had to pay, $10,400, being for approximately 6,500 linear feet of 
sea wall at $1.60 per foot. But it must be borne in mind that the Black & 
Laird Construction Company did not finish the work. And we must bear 
in mind, too, that the sea wall which the Black & Laird Construction Com- 
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pany contracted to build was a substitute, which would have brought the sea 
wall 65 feet nearer to the property line at that end of the wall which was 
never built. The evidence leaves no doubt that the town could not have 
had the sea wall completed on the original plan for $7,500, plus the balance 
that would have been due to Paquette if he had completed it; and the es- 
timate of $7,500 does not include any storm damage. 

[8] Adverting now to the complaint that the judgment was corrected 
in an ex parte way before it was signed, it appears that, in rendering the 
judgment, the judge inadvertently called the defendant the “American Bond- 
ing Company.’ Two days later, plaintiff's attorney discovered the error, 
and, upon his calling the court’s attention to it, the judge ordered the clerk 
to correct the error by striking out the name American Bonding Company, 
and inserting the name American Surety Company of New York. Inasmuch 
as the American Bonding Company, though not a party to the suit, was 
called by the judge “the defendant, American Bonding Company,” it can- 
not be doubted that the use of the word “bonding” instead of the word 
“surety” was an error of little or no importance. It was not necessary 
to cite the defendant, American Surety Company, to show cause why such 
an error should not be corrected, before the judgment was signed. If the 
judge had not made the correction, we would make it now. 

The judgment is affirmed at appellant’s cost. 

On rehearing : 


Overton, J. Since the argument of this cause on the rehearing granted, 
we have again carefully considered it. Our re-examination of the case sat- 
isfies us with the correctness of our views expressed on the original hear- 
ing. 

For the reasons assigned, it is ordered, adjudged and decreed that our 

judgment heretofore rendered be reinstated and made the final judgment of 

this court. 

Dawkins, J., dissents. 

a 
MASSACHUSETTS BONDING & INS. CO. v. JOSSELYN et At. 
(No. 8.) 
(Supreme Court of Michigan. July 19, 1923.) 
194 Northwestern Reporter, 548. 

4. INSURANCE — LIFE INSURANCE POLICIES PURCHASED 
WITH MISAPPLIED TRUST FUNDS IMPRESSED WITH 
TRUST IN FAVOR OF ESTATE. 

Notwithstanding that Comp. Laws 1915, § 9345, provides that moneys 
payable under life insurance policies in which the wife is named as benefi- 
ciary are not subject to creditors’ claims, the proceeds of such policies pur- 
chased with funds misapplied by the insured from an estate of which he 
was administrator are subject to a trust in favor of the estate. 

(For other cases, see Insurance, Dec. Dig. § 590.) 

Appeal from Circuit Court, Wayne County, in Chancery; Orien S. 
Cross, Judge. 

Suit by the Massachusetts Bonding & Insurance Company against Rose 
Reeber Josselyn and another. Decree for plaintiff, and defendants appeal. 
Affirmed. 

Argued before Wiest, C. J., and Fellows, McDonald, Clark, Bird, 
Sharpe, Moore, and Steere, JJ. 

James O. Murfin, of Detroit, for appellants. 

Monaghan, Crowley, Reilley & Kellogg, of Detroit, for appellee. 

SHARPE, J. Albert J. Reeber, an attorney of Detroit, the former hus- 
band of defendant Rose Reeber Josselyn, was appointed administrator of 
the estate of Albert Zeitz on August 30, 1916, and gave the usual bond, in 
which the plaintiff was surety, in the sum of $6,000. Qn December 21st of 
the same year he was appointed administrator with the will annexed of the 
estate of John A. Moeller, and gave a similar bond, in which plaintiff was 
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also a surety in the sum of $50,000. He administered these estates un- 
til his death on October 11 1917. The Detroit Trust Company was ap- 
pointed administrator of his estate. It presented final accounts in both 
estates, which were duly allowed, showing an indebtedness by him to the 
Zeitz estate in the sum of $5,147.91, and to the Moeller estate in the sum 
of $26,000. These sums the plaintiff company pad to the duly appointed 
administrators of said estates, and assignments of their respective claims 
against the estate of Reeber and such other persons as might be in posses- 
sion of trust funds or property were duly made to plaintiff. 

At the time of his first appointment Reeber had a checking account 
in the Central Savings Bank at Detroit, showing a balance of $33.69. He 
deposited substantially all of the moneys received by him belonging to 
these estates in such account, thus commingling the funds belonging to 
the two estates with his personal funds. At the time of his death, there 
was a balance of $742.19 to his credit in the bank. During this period 
Reeber had made deposits of large sums received by him from other 
sources, the amount of which seems to be somewhat in dispute 

Previous to his appointment as administrator of either estate Reeber 
had caused his life to be insured by three policies issued by the John Har- 
cock Life Insurance Company, each in the sum of $5,000, payable in the 
event of his death to his wife. The last premium on one of these poli- 
cies, amounting to $138.60, the last two premiums on another, amounting to 
$320.20, and the last premium on the third policy, amounting to $139.10, 
were paid by him in 1916 and 1917, after the commingling ot such funds, 
by check on the bank in which they were deposited. After such appoint- 
ments he caused his’ life to be insured by policies payable ty his wife in 
the sum of $60,000. The premiums on all of these policies were paid by 
checks drawn on the bank in which the estate moneys were deposited. 
After his death the defendant Rose Reeber Josselyn received as benefi- 
ciary under the policies first referred to $15,026.03, and under the latter 
$47,,054.50. 

It is plaintiff's claim that each and every of the premiums paid on 
these policies after Reeber’s appointment as administrator was paid at a 
time when he had no money other than that belonging to these estates in 
the bank, and that consequently they were paid out of the funds of the 
estates. Plaintiff, in this proceeding, seeks to impress upon the properties 
in which the defendant, Rose Reeben Josselyn, has invested these insurance 
moneys, one parcel of which is in the name of her present husband, Henry 
E. Josselyn. the other defendant, and herself, and on the moneys not in- 
vested but deposited by her in certain banks, the trust arising from the use 
of the moneys of the estates in paying the premiums on such policies to 
the extent to which the beneficiary in the several policies benefited by such 
payments. 

It appears clearly from Reeber’s bank account that the balances on 
deposit at the time the several checks for premiuths were paid were less 
than the amount of the moneys of the estates which had been theretofore 
deposited and not withdrawn. It will serve no useful purpose to insert 1” 
this opinion a copy of the entries in the books of the bank or the sum- 
mary compiled by an accountant and appearing in the record establishing 
this fact. 

The trial court determined that the sums received on policies issued 
prior to Reeber’s appointment as administrator should be prorated “in 
the proportion that the trust funds and private funds invested therein bore 
to each other,” and concluded that of the total insurance moneys received, 
$62,183.53, $54,471.80 thereof “belonged to and was the property of the two 
said estates, and, by virtue of the assignment hereinbefore mentioned, be- 
came and was the property of the said plaintiff herein.” 


[1, 2] It is an elementary rule that a trustee may make no profit out 
of the handling of a trust estate. It is also well settled that, where moncy 
held upon trust is misapplied by the trustee, and traced into an unauth.;- 
ized investment in property of any nature, the investment thus made, in 
the absence of a claim of bona fide ownership by a third person, may be 
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treated by the cestui que trust as made for his benefit. Pierce v. Holz:r, 
65 Mich. 263, 32 N. W. 431; Smith v. Maxey, 186 Mich. 151, 152 N. W. 
1011; Watson v. Wagner, 202 Mich. 397, 168 N. W. 428. The considera- 
tion for the investment is trust money and the cestui que trust becomes the 
equitable owner of the property purchased therewith. His right thereto 
is a property right, not one created by any preference or favoritism shown 
bya court of equity. 


{[3] As before stated, it clearly appears that the trust moneys wee 
used in the payment of insurance premiums. Had such moneys been used 
in the purchase of real estate or personal property of any kind, and title 
thereto taken in the name of Reeber or his wife or any other person ex- 
cept a bona fide purchaser for value, any such property, irrespective of 
whether it had increased or decreased in value, would have been the prop- 
erty of these estates. The contingency of gain would inure to their bene- 
fit just as the contingency of loss would have to be borne by them unless 
able to collect any deficiency from the trustee. In law they would be the 
equitable owners of any property in which their moneys had been invested. 

We are unable by any process of reasoning to apply any different rule 
to trust moneys used in the payment of life insurance premiums. The in- 
vestment thus made might or might not have proved productive. Had the 
insured or the beneficiary permitted the policies to lapse by nonpayment of 
the premiums, the estates would have lost the moneys so invested, unless 
otherwise able to secure payment. By the use of their money the policies 
were kept alive and in full force at the time of Reeber’s death. Having 
furnished the consideration therefor, the proceeds thereof are impressed 
with the trust which follows the misapplication of the trust funds. 

[4] The fact that the wife of Reeber, instead of his estate, was named 
as beneficiary cannot affect plaintiff’s rights. She paid no part of the pre- 
miums. While the statute (2 Comp. Laws 1915, § 9345) provides. that 
moneys payable under policies in which the wife is named as beneficiary 
are not subject to the claims of creditors, the question here presented 
is not one of preference. Her right under the statute must yield to the 
paramount right of the estates, the moneys of which furnished the con- 
sideration for the investment. 

[5] We think the trial court was right in prorating as he did the pro- 
ceeds of the policies in which but partial payments of premiums were 
made out of the moneys of the estates. The decree limited recovery o 
the amount of the actual shortage as determined by the probate court. 
This we think plaintiff was clearly entitled to. 

The conclusion reached is in accord with that expressed in Holmes v. 
Gilman, 138 N. Y. 369, 34 N. E. 205, 20 L. R. A. 566, 34 Am. St. Rep. 463. 
Defendant’s husband became a member of a firm of copartners in 188i. 
He had exclusive charge of its office affairs, its banking, and the making 
of notes issued in its business. He died pending an audit of the firm’s 
books, which disclosed that he had wrongfully appropriated large sums of 
money belonging to the firm to his own use. After his death it was discov- 
ered that he had paid considerable sums in securing life insurance payah'e 
to his wife, the premiums on which had been paid with the moneys of the 
firm. It was held that the proceeds of the policies could be recovered from 
the wife, as beneficiary, to the amount, at least, of his indebtedness to the 
firm. In the opinion, written by Mr. Justice Peckham, in which many au- 
thorities are discussed, it is said: 

“It has been said that the husband when he procures an insurance fur 
wife’s benefit, acts as her agent or represents her, and that she has a vested 
interest in the policies the moment they are delivered by force cf the statute 
permitting them to be made in this form. Whitehead v. New York L. Ins. 
Co., 102 N. Y. 143 [55 Am. Rep. 787]. This is doubtless true in the case of 
the husband procuring the insurance with funds which belong to him or to 
his wife, but where the premiums are paid with moneys which in truth 
do not belong to him, and which the husband misapplies in so paying, and 
by which he violates his obligation to the true owner of the moneys thus 
used, the wife in such case must claim the policy subject to the means by 
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which the husband procured it and she must adopt all his methods. The 
moneys in the hands of the company could not be recovered back by the 
cestui que trust if received by the company in good faith, because it would 
stand in the position of a bona fide purchaser, yet the policv itself would 
stand as the representative of these trust moneys, and the right of the wife 
would be to that extent subordinate. * * * The cestui que trust is en- 
titled to follow his funds and to take the moneys or the policy at his op- 
tion.” 

The right to prorate where but a part of the premiums is paid out of 
the trust fund is also discussed. 

In Shaler v. Trowbridge, 28 N. J. Eq. 595, where it was sought to im- 
press a trust upon the proceeds of a life insurance policy, it was said: 

“It is urged that a life policy should be exempt from the equitable 
rule which applies to other transactions, because it differs in its character 
from ordinary investments, and is a beneficient provision for the family, 
which should be favored. 

“Public policy clearly forbids the adoption of this suggestion; it would 
invite the commission of the wrong by assuring the wrongdoer that there 
is one mode in which he could surely profit by his turpitude, in securing a 
provision for his family. The policy is the thing which the partnership 
money purchased, and it stands in the place of what was corruptly ab- 
stracted. Whether the policy would be productive, when terminated by 
death, of more or less than the premiums paid upon it, would depend upo. 
the length of the life insured. The fact that it has a contingent value does 
not distinguish it, in principle, from an investment in the purchase of stock, 
or of an annuity, and can give no support to the claim of the widow thi 
nothing should be exacted of her beyond the amount of premiums paid upon 
it out of the firm funds.” 

The decree is affirmed, with costs to appellee. 

a 


FUNK et at. v. UNITED STATES FIDELITY & GUARANTY CO. 
(No. 39.) 
(Supreme Court of Michigan. July 19, 1923.) 
194 Northwestern Reporter, 515. 


1, APPEAL AND ERROR—DIRECTED VERDICT ON MOTION OF 
BOTH PARTIES AFFIRMED IF RIGHT IN LAW AND SUP- 
PORTED BY SUBSTANTIAL EVIDENCE. 

Where both parties requested a directed verdict, the trial court’s judg- 
ment must be affirmed if its decision was right in law and was supported by 
substantial evidence. 

(For other cases, see Appeal and Error, Dec. Dig. 997[3].) 

2, PRINCIPAL AND AGENT--AGENT HELD ENTITLED TO COM- 
MISSION IF BONDS WERE SOLD TO DISTRICT IN HIS EX- 
CLUSIVE TERRITORY. 

Where a surety company issued bonds for the performance of a school 
building contract in an agent’s exclusive territory, it was not liable to the 
agent for the commission if the bonds were sold by agents at the contract- 
or’s residence tc the contractor, but was liable if the bonds were sold to 
the school district and the sale was brought about by either of the agencies, 
or by both, since in that event the sale would be in the territory where 
plaintiff's agency was exclusive. 

(For other cases, see Principal and Agent, Dec. Dig. 81[4].) 

3. PRINCIPAL AND AGENT—EVIDENCE HELD TO SHOW 
BONDS WERE SOLD TO SCHOOL DISTRICT WITHIN 
AGENT’S EXCLUSIVE TERRITORY. } 
In a suit by an agent for commission for procuring surety bonds, evi- 

dence held to show that the bonds which secured the performance of a 

school building contract were sold to the school district within plaintiff's 

exclusive territory, in view of the provisions of the contract entitling the 
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district to designate the surety and requiring it to pay the premium on the 
bonds. 

(For other cases, see Principal and Agent, Dec. Dig. § 89[8].) 

Error to Circuit Court, Berrien County; Chas. E. White, Judge. 

Action by Cyrus R. Funk and another, copartners doing business under 
the name and style of Funk Bros., against the United States Fidelity & 
Guaranty Company. Judgment for plaintiffs on directed verdict, and de- 
fendant brings error. Affirmed. 


Argued before Wiest, C. J., and Fellows, McDonald, Clark, Bird, 
Sharpe, Moore, and Steere, JJ. 

Stearns & Kleinstuck, of Kalamazoo, for appellant. 

Burns & Hadsell, of Niles, for appellees. 

CLark, J. Whether the trial judge was right in directing a verdict for 
plaintiff, after both sides had requested that a verdict be directed, is the 
meritorious question in the case. Plaintiffs, Funk Bros., were by contract 
and appointment general agents of the defendant, United States Fidelity & 
Guaranty Company, “in and for the territory described as follows: City 
of Niles, exclusively, and Berrien county, in common with agents at St. 
Joseph and Benton Harbor, and Cass county, in common with agents at 
Cassopolis and Dowagiac, for the transaction of those classes of business 
specified,” etc. The school district at Niles entred into a contract with 
Byers Bros. Construction Company of Kalamazoo, Mich., to build a school- 
house at Niles. Relative to bonds the contract provided: 

“Article 22. Guaranty Bonds.—The owner shall have the right to re- 
quire the contractor to give bond covering the faithtful performance of 
the contract and the payment of all obligations arising thereunder, in such 
form as the owner may prescribe and with such sureties as he may approve. 
If such bond is required by instructions given previous to the receipt of 
bids, the premium shall be paid by the contractor; if subsequent thereto, it 
shall be paid by the owner. 

“Paragraph 21. Specifications—This contractor will, if called upon to 
do so, furnish to the board a surety bond executed by a responsible surety 
company provided by the board. Premium on surety bond will not be 
included in this contract, but will be paid separately by the owners.” 

It appears that the district board required bonds executed by a surety 
company as surety. Two such bonds were required and furnished—one 
for the performance of the contract; the other for the payment of sub- 
contractors, laborers, and materialmen. The bonds were executed by the 
contractor as principal and by the defendant as surety. They were written 
and furnished to the contractor, before the contract was signed, by de- 
fendant’s agents at Kalamazoo, and were delivered by the contractor to 
the board and were accepted by it. Plaintiffs had solicited the business 
from the district board at Niles, not from the contractor. There is evi- 
dence in the record to the effect that when the board accepted the bonds it 
was with the understanding that plaintiff would be treated as the agents 
furnishing and writing the bonds. The district board paid the premiums 
on the bonds directly to defendant. Plaintiffs sued for the agents’ com- 
mission, 25 per cent. of the premiums, and, on the verdict so directed, had 
judgment for the full amount of their claim, $741.64. Defendant brings 
error, 

{1] If the court’s decision, both parties having requested a directed 
verdict, is right in law and supported by substantial evidence, the judgment 
must be affirmed. 26 R. C. L. 1081; 38 Cyc. 1582. The bonds were of a 
class of business for the transaction of which plaintiffs were agents for the 
city of Niles exclusively. 

{2] If the bonds were sold by the agents at Kalamazoo to the con- 
tractor, a resident of Kalamazoo, at Kalamazoo, the judgment should be 
reversed. Wyckoff v: Bishop, 115 Mich. 414, 73 N. W. 392. 

If the bonds were sold to the school district and the sale was brought 
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about by either of the agencies, or by both, plaintiffs having solicited the 
business and having performed on their part the contract with defendant 
the sale would be in the territory where plaintiffs’ agency was exclusive, 
and the judgment should be affirmed. 2 C. J. 778, 779, and cases cited. 
: [3] As we read the record, including the quoted and somewhat unsat- 
isfactory language of the contract between the builder and the district, 
bonds having a surety company as surety being required, the district board 
had the right to designate the surety for the bonds. And the premiums 
were not to be included in the contract, but were to be paid by the district 
“separately.” The district board reserved the right to name the safety and 
the right to control the payment of premiums. The former right was exer- 
cised in accepting the surety, the defendant, offered by the contractor; the 
latter right, in directing the recognition of the plaintiffs as the agents of 
defendant in the transaction. Doubtless a reason for the later payment of 
premiums directly to defendant was that the district might avoid the con- 
troversy between the agents. We think the bonds must be regarded as 
having been sold to the district, and therefore sold within the city of Niles 
where plaintiffs were defendant’s agents exclusively. 

The trial judge was right in directing a verdict. 

Judgment affirmed, 

te 
ST. MATTHEW’S EVANGELICAL LUTHERAN CHURCH v. UNI- 
TED STATES FIDELITY & GUARANTY CO. (No. 122, Jan. Ter 
1923.) 
(Supreme Court of Michigan. March 22, 1923.) 
192 Northwestern Reporter, 784. 
4. PRINCIPAL AND SURETY — TIME LIMIT FIXED FOR SUI 

HELD WAIVED. 

Where negotiations in regard to breach of a building contract were 
pending between the obligee and the surety for some time after notice of 
the principal’s default was given the surety, and instructions were given 
by the surety’s agents to the obligee to complete building, such acts cou- 
stituted a waiver of a stipulation in the bond requiring suit thereon to be 
commenced not later than a named date. 

(For other cases, see Principal and Surety, Dec. Dig. § 149.) 


6. PRINCIPAL AND AGENT—REPRESENTATIVES OF SURETY 
HELD AGENTS AUTHORIZED TO ACT AS RESPECTS SET- 
TLEMENT OF DEFAULTED BUILDING CONTRACT. 

Where the obligee of a building contract gave timely notice to surety 
of breach thereof which the surety referred to its branch office, the repre- 
sentatives from the branch office conducting negotiations for settlement 
of surety’s liability held to be surety’s agents, and obligee had right to rely 
on their acts. 

(For other cases, see Principal and Agent, Dec. Dig. § 100[6].) 

7. PRINCIPAL AND SURETY—NOTICE OF DEFAULT OF CON- 
TRACTOR OMITTING DATE OF DEFAULT IMMATERIAL 
WHERE SURETY ACTED ON NOTICE. 

That obligee’s notice of contractor's default omitted to specify the 
date of default as required in the bond was not fatal to the obligee’s rights, 
where the surety acted on the notice and brought into play the right of 
the obligee to complete the contract and look to the bond for indemnity. 

(For other cases, see Principal and Surety, Dec. Dig. § 129[1].) 

Error to Circuit Court, Berrien County; White, Judge. 

Action by the St. Matthew’s Evangelical Lutheran Church, a corpora 
tion, against United States Fidelity & Guaranty Company. Judgment for 
plaintiff, and defendant brings error. Affirmed. 

Argued before Wiest, C. J., and Fellows, McDonald, Clark, Bird, 
Sharpe, Moore, and Steere, JJ. 
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Stratton & Evans, of St. Joseph (James Percival Pio, of Chicago, oi 
counsel), for appellant. 
H. S. Gray and Cady & Andrews, all of Benton Harbor, for appellec. 


Wiest, C. J. The Evangelical Lutheran St. Matthew's Church, 2 
corporation, wanted a new church edifice erected at Benton Harbor, and, 
under the name of the “Ev. Luth. St. Math. Congregation,” on June 24, 
1919, by its officers, entered into a contract with the “Singer Ch. & Con. 
Co.,” of Chicago, for its construction. 

Defendant became surety for the contractor, binding itself to “St. 
Math. Ev. Luth. Congregation” of Benton Harbor for performance of the 
contract by its principal. The bond provided that the surety snould not 
be liable for any default of the contractor unless plaintiff shouid prompt!y, 
and not later than 30 days after any default, deliver written netice thereot 
with a statement of facts to defendant’s office in the city of Baltimore. 
The defendant was given the right, in case of default of the contractor, to 
assume and complete or procure completion of the contract ard be subro- 
gated to all the rights of the contractor. The liability of defendant wes 
limited to $6,750, and it was stipulated that no suit on the bond could, ir. 
any event, be instituted later than March 31, 1920. The contractor com- 
menced the work early in July, 1919, and abandoned the job about Thanks- 
giving time the same year, leaving a great part of the work undone. No- 
tices of such abandonment and default were mailed defendant and the con- 
tractor by plaintiff on December 17, 1919, with the request to defendant 
to indicate whether it desired to assume and complete the contract. To 
this communication defendant replied, by letter dated December 31, 1919, 
that the matter was being referred to its Chicago office, with the request 
to give the matter the necessary attention, and promised to communicate 
with plaintiff again after hearing from its Chicago manager. January 3, 
1920, Eugene P. Kealy, styling himself superintendent of defendants 
claim department, wrote plaintiff from Chicago that its letter of Decem- 
ber 17, 1919, to defendant at Baltimore had been forwarded to his office 
for attention, and “we are investigating the matter and will take it up 
with you in a very short time.” 

February 3, 1920, Mr. Kealy wrote plaintiff: 

“One of our representatives will be at Benton Harbor to take this 
matter up with you further either the last part of this week or the first 
of next week.” 

About January 15, 1920, a Mr. Rattner was in Benton Harbor making 
inquiry as to the work done and what it would cost to comyt!ete the job, 
and stated he would go to the home office and would advise plaintiff, or 
come again and let plaintiff know what to do. About Febrvary 9, 1920, 
Mr. Rattner was in Benton Harbor again, met plaintiff’s board of trustees 
and building committee and the architect, and stated that defendant would 
not complete the work, but would let plaintiff do so. Thereupon plaintiff 
completed the work, expending far more than the penalty of the bond in 
doing so. 

February 25, 1920, Mr. Kealey, by letter to Mr. Gray, attorney for 
plaintiff, asked to be advised what arrangements plaintiff had made for 
completion of the church building. February 27, Mr. Gray, by letter, in- 
formed Mr. Kealy that the plaintiff had let a contract for the completion 
of the building. October 30, 1920, by letter, Mr. Kealy asked to be advised 
of the status of matters. November 9, 1920, Mr. Gray, by letter, advis:d 
Mr. Kealy that the building had been completed, without change from the 
original plans, at a total cost, including the $16,557.80 paid the Singer 
Chimney Company, of $52,005.76, and stated: 

“The contract price was $26,818, leaving the excess which the local 
church had to pay amounting to $25,187.76, so, even after your bond of 
$6,750 is paid in full, the local church will sustain a very substantial loss.” 

November 17, 1920, Mr. Kealy, by letter, asked Mr. Gray for an item- 
ized statement of the total amount of the work, and stated: 

“If you can get together all of the data on this contract and will ad- 
vise us when it will be convenient for you for a representative of this of- 
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fice to go to Benton Harbor, we will send’ some one to take the matter 
up with you.” 

The statement asked for was prepared and sent to Mr. Kealy. Feb- 
ruary 7, 1921, Mr. Kealy wrote Mr. Gray the following letter: 

“Answering your letter of February Ist, I beg to advise that, pur- 
suant to our agreement with the Singer Chimney Company, our principal 
under the bond, we referred this claim to them, and their counsel, Mr. 
Pio, has advised us that, in his opinion, there is no liability on the part 
of the surety company in this matter, and therefore instructs us not to 
make any payment on this claim, and, furthermore, that he will, on behalf 
of his client, undertake to defend any action which may be brought against 
this company under the bond. Under the circumstances, any payment by 
us at this time would imperil any right of reimbursement we might have 
against the principal. 

“IT would therefore suggest that you take this matter up direct with 
Mr. James P. Pio, 39 South La Salle street, Chicago, who represents the 
-Tincipal.” 

May 14, 1921, plaintiff brought this suit to recover the penalty of the 
bond. Defendant, under plea of the general issue, gave notice denying 
the corporate existence of plaintiff, claimed suit was not commenced within 
the period fixed in the bond sued on, and that plaintiff failed to deliver to 
defendant, at its office in the city of Baltimore, notice of the contractor’s 
default, and also gave notice of certain legal defenses hereinafter discussed. 
At the trial defendant offered no evidence, and the court directed a verdict 
in favor of plaintiff for $6,750, the penalty of the bond. 

The case is here by writ of error. 

At the trial defendant admitted that the cost to plaintiff of completing 
the building exceeded the penalty of the bond. 

The corporate name of plaintiff is the Evangelical Lutheran St. Mat- 
thew’s Church of Benton Harbor, Michigan. We assume the correct name 
of the contractor to be Singer Chimney & Construction Company of Chica- 
go, Ill. Defendant was summoned to answer the St. Matthew’s Evangelical! 
Church, and declared against as surety on the bond given by the Singer 
Chimney Company to St. Matthew’s Evangelical Lutheran Congregation, 
and at the trial the declaration was amended to state plaintiff’s correct cor- 
porate name. 

Defendant claims that the obligee in the bond was not the one named 
by plaintiff in the summons and the original and amended declarations, nor 
the plaintiff corporation, and that the principal named in the bond was the 
Singer Chimney Company. The bond, by reference to the building contract, 
declared that contract to be a part of the bond as fully as if incorporated 
at large in the bond. 

[1] This suit being brought upon the bond, and not against the con- 
tractor, and the bond adopting, by reference, the building contract, defend- 
ant is in no position to insist that plaintiff must prove execution of the 
building contract and the corporate existence of defendant's principal in 
the bond. The recital in the bond given by defendant that the Singer 
Chimney Company is an Illinois corporation binds defendant to such fact, 
and we are not bothered with the thought that the Singer Chimney Com- 
pany may be a copartnership or an individual. Recitals of fact, in a bond 
of this character, dispense with proof of the verity thereof. 

[2] But it is said that the building contract was with the Singer Chim- 
ney & Construction Company, and defendant’s undertaking was not for any 
default of such a contractor, but only for the Singer Chimney Company 
The building contract, as stated before, and of necessity, is a part of the 
indemnity contract, and the defendant, at the time of giving the bond, had 
opportunity to object to the names employed to identify its principal and its 
obligee, and it is now too late to raise the objection. There is no occasion 
to halt justice in this case because of the careless manner in which the 
names of the plaintiff and the contractor appear to have been stated in the 
writings. Defendant, apparently, did not hesitate to go on the bond of 
the contractor because its name was given as the Singer Chimney Company 








Surety] St. Matthew’s Ev. Luth. Ch. v. U.S. F. & G. Co. 1861 


instead of the Singer Chimney & Construction Company, or because the 
bond was given to St. Matthew’s Evangelical Lutheran Congregation in- 
stead of the Evangelical Lutheran St. Matthew’s Church. Defendant then 
knew perfectly well for whom and to whom it engaged its suretyship, and 
it is too late now to insist there is a want of identity arising out of vari- 
ance in names. The identity of plaintiff and that of defendant's principal 
in the bond could not possibly have been in doubt at any time by any of the 
parties, and such identity is not in doubt now. 

[3] It is an old rule, and a sensible one, that the misnomer of a person 
or corporation in a written instrument will not defeat a recovery thereon, 
if the identity sufficiently appears from the name employed in the writing or 
is satisfactorily established by proof. , 

In the case of Mayor and Burgesses of Lynne Regis, concerning mis- 
nomer of corporations, Coke’s Rep. vol. 10, p. 471, the cases at that time 
were reviewed, and the rule laid down that: 

“The name of a corporation in grants or conveyances need not be 
idem syllabus seu verbis, but it is sufficient if it be idem re et sensu.” 

In7 R. C. L. p. 130, it is stated: 

“* * * The name of a corporation frequently consists of several 
descriptive words, and the transposition of them, or any interpolation, or 
omission, or alteration of some of them, may make no essential difference 
in their sense. And it is the general rule that in case of the misnomer of 
a corporation in a grant, obligation, or written contract, if there is enough 
expressed to show that there is such an artificial being, and to distinguish 
it from all others, the body corporate is well named, although there is a 
variation of words and syllables.” 

See, also, Culpeper Agricultural and Manufacturing Society v. Digges, 
6 Rand. (Va.) 165, 18 Am. Dec. 708; Medway Cotton Manufactory v. 
Adams, 10 Mass. 360; Hoboken Building Ass’n v. Martin, 13 N. J. Eq. 
427; Marmet Co. v. Archibald, 37 W. Va. 778, 17 S. E. 299; Thatcher v. 
7“ River National Bank, 19 Mich. 196; Walrath v. Campbell, 28 Mich. 

To pay heed to the objection here made would constitute no compli- 
ment to defendant’s business acumen. The court was clearly right in all 
rulings upon the subject. 


[4-6] Was the time fixed for suit on the bond waived by acts of the 
parties? There is nothing sacred about such a stipulation in private con- 
tracts, and the party for whose benefit it was inserted may invoke or may 
waive it. Here it was waived by the acts of the defendant, if Kealy and 
Rattner were acting by authority of defendant in the premises. McPhar- 
lin v. Fidelity & Deposit Co., 162 Mich. 141, 127 N. W. 307. Circuit court 
rule 23 (192 N. W. xxiv) relates to affirmative defenses, and not to a 
waiver saving plaintiff's right to bring suit. 

[6] Had plaintiff a right to rely upon the acts of Kealy and Rattner ~ 
Business would come to a standstill if agency and authority, as apparent 
and as direct as here disclosed, could be defeated. 

Defendant’s letter of December 31, 1919, acknowledged receipt of no- 
tice of default, advised plaintiff that the matter was referred to defend- 
ant’s Chicago office with the request to give it necessary attention, and 
ended with: 

“As soon as we hear from our manager at Chicago, we will communri- 
cate with you in the premises.” 

It is claimed that this reserved all authority to the home office anc 
defendant was not bound by any action taken by its agents located at Chi- 
cago. We are not so impressed. The whole correspondence so clearly es- 
tablished the right of plaintiff to accept and rely and to act upon the au- 
thority of the Chicago office in the premises and to treat with Mr. Rattncr 
that it would do violence to first principles to hold otherwise. 

It is said in the brief for defendant: 

“But for Kealy’s authority they content themselves with erecting an 
‘aerial,’ in the hope that such authority will somehow come down from 
the heavens and save their case, and it didn’t come’ 
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The authority of Mr. Kealy did not come from the heavens; it came 
from Baltimore. 

Mr. Rattner’s authority did not rest upon what he said about it. His 
advent in Benton Harbor was foretold and arranged for by Mr. Kealy. 
We need spend no time upon the claim that: 

“Authority to make a contract does not carry with jt authority to 
cancel, release, or modify it.” 

The agency here involved wholly related to the rights and remedies of 
plaintiff and defendant under an indemnity bond after default of defend- 
ant’s principal. 

I It is claimed the notice of default of the contractor, given by 
plaintiff to defendant, omitted to specify the date of the default, as re- 
quired in the bond, and that this was fatal. It might have been a good 
point had defendant cared to raise it at the time of notice of default, but 
it lost all force when defendant acted upon the notice, and, through its 
agents, brought into play the right of plaintiff to complete the contract 
and look to the bond for indemnity. 

The errors assigned upon the admission of evidence disclose no re- 
versible error. 

The judgment is affirmed, with costs to plaintiff. 

———__—- 
STATE, ror Use AND BEeNeEFiTt or OSTAPOW, v. FIDELITY & CASU- 
ALTY CO. OF NEW YORK. (No. 112.) 
(Supreme Court of Michigan. March 22, 1923.) 
192 Northwestern Reporter, 658. 


1, CONSTITUTIONAL LAW—PARTIES WHO HAVE HAD BENE- 
FITS OF STATUTE REQUIRING SURETY BOND CANNOT 
QUESTION ITS VALIDITY. 

Where both defendant surety company and its principal have had the 
benefits of a statute requiring a surety bond of the principal, neither can 
question the validity of the statute. 

(For other cases, see Constitutional Law, Dec. Dig. § 43[2].) 

2. LICENSES— APPROPRIATION BY PRINCIPAL OF SURETY 
BOND OF MONEY PAID FOR FOREIGN STEAMSHIP TICK- 
ETS HELD BREACH THEREOF. 

Where one of the conditions of a surety bond executed under Pub. 
Acts 1915, No. 271, as amended by Pub. Act 1919, No. 399, authorizing a 
certificate of the commissioner of banking to engage in the sale of foreign 
steamship tickets, was that the principal should sell only genuine and valid 
steamship or railroad tickets for transportation to and from foreign coun- 
tries, the appropriation to his own use by the principal of money paid by a 
customer for two steamship tickets from Warsaw, Poland, to Detroit, Mich, 
was a breach of the bond. 

(For other cases, see Licenses, Dec. Dig. § 26.) 

Error to Circuit Court, Wayne County; L. Burget Des Voignes, Spe- 
cial Judge. 

Action by the State, for the use and benefit of George Ostapow, against 
the Fidelity & Casualty Company of New York. Judgment for plaintiff, 
and defendant brings error. Affirmed. 

Argued before Wiest, C. J., and Fellows, McDonald, Clark, Bird, 
Sharpe, Moore, and Steere, JJ. 

Angell, Turner & Dyer, of Detroit (Walter M. Meek, of Detroit, of 
counsel), for appellant. 

Campbell, Bulkley & Ledyard, of Detroit (Wilson W. Mills and Ed 
ward P. Wright, both of Detroit, of counsel), for appellee. 

Fe.tows, J. Armin Weinberger, who did business in Detroit under 
the name of Weinberger & Zeigler, desiring to engage in the business of 
selling foreign steamship tickets and to receive the certificate of the com- 
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missioner of banking of the state authorizing him so to do as provided by 
Act 271, Public Acts 1915, as amended by Act 399, Public Acts 1919, ap- 
plied to such commissioner for such certificate, tendering a bond in proper 
form with defendant Fidelity & Casualty Company of New York, a surety 
company, as surety As the bond bore date January 13, 1921, we need not 
consider the Act as rewritten by’ Act 306, Public Acts 1921, amended by 
Act 19, First Extra Session, 1921. The bond was accepted and the certifi- 
cate issued. The “use” plaintiff desired to bring two relatives to Detroit 
from Warsaw, Poland. He applied to Weinberger on April 18, 1921, for 
two tickets for this purpose, and paid him $370.68, and there was given 
to him two papers. They were not tickest. In the usual course of business 
these papers should have been forwarded to the prospective passengers, 
and a coupon designted as “purchaser’s receipt” should have been given the 
purchaser for his money, and Weinberger should have sent to his principal 
a coupon, called “advice coupon,” together with the money paid by the 
purchaser, less his commission. This he did not do, but appropriated the 
money to his own use. Tickets not having been delivered to Ostapow’s 
relatives in Warsaw, he again saw Weinberger, and was told that he would 
have to pay $30 more. This he did. and was given a receipt. No tickets 
were ever issued for the transportation of Ostapow’s relatives from War- 
saw to Detroit. Weinberger having absconded, this action was brought 
upon his bond. 


On behalf of defendant it is insisted that the act under which this 
bond was given offends the federal Constitution in that it is in conflict with 
the Fourteenth Amendment, and further that it places a direct burden on 
foreign commerce. It is insisted that the bond, being a statutory bond, 
falls if the statute falls, and that there can be no recovery upon it. It is 
further insisted that, even though the statute be valid, there can be no re- 
covery, because there has been no breach of the bond. 


{1] Defendant cannot under the facts of the case question the consti- 
tutionality of the act. Both it and its principal, Weinberger, have had the 
benefits of it, and under such circumstances cannot question its validity. 
Defendant has had its premium for executing the bond and Weinberger, 
until he absconded, all the benefit the act conferred; by the favorable ac- 
tion on his application to the commissioner of banking he obtained a cer- 
tificate from that officer representing the state authorizing him to engage 
in the business of selling steamship and railroad tickets for transportation 
to or from foreign countries. The fact that this particular customer did 
not deal with him with knowledge of the statute is unimportant. Under 
the law the certificate was displayed in his place of business; it was in ef- 
fect a certificate of moral character and financial stability, and Weinberger 
had and enjoyed the full benefit of it. Neither he nor his surety can now 
claim the act is unconstitutional. 


Daniels v. Tearney, 102 U. 415, 26 L. Ed. 187, is a leading case. 
An ordinance of the state of Viwinda was passed in furtherance of the 
plan of secession. It was admittedly an unconstitutional act. Pursuant to 
its terms the bond in suit was given. It was said by Mr. Justice Swayne, 
speaking for the court: 


“It is well settled as a general proposition, subject to certain excep- 
tions not necessary to be here noted, that where a party has availed him- 
self for his benefit of an unconstitutional law, he cannot, in a subsequent 
litigation with others not in that position, aver its unconstitutionality as a 
defense, although such unconstitutionality may have been pronounced by 
a competent judicial tribunal in another suit. In such cases the principle 
of estoppel applies with full force and conclusive effect.” 


In Winthrop v. Fellows (D. C.) 230 Fed. 702, injunction against the 
officers of the state was sought to restrain them from enforcing the two- 
cent passenger rate fixed in the railroad act under which the Pere Mar- 
quette Railroad Company was organized, on the ground that such rate was 
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confiscatory, and therefore unconstitutional, as applied to that railroad. 
It was there said: 

“The present Pere Marquette Railroad Company was organized in De- 
cember, 1907. At that time the statute of 1907 which is attacked was in 
force, and was a part of the act under which the railroad company was 
incorporated, and thus constituted a material part of its charter. The 
amendment of 1911 did not change or affect the rates of fare which the 
Pere Marquette was’ permitted to charge for the transportation of passen- 
gers. It follows that the railroad company, its stockholders, as such, and 
all claiming under it by right of representation, are effectually estopped 
to question the validity of the statute here under consideration. Having 
sought and accepted the rights and privileges thereby granted and con- 
ferred, they must perform the duties and obligations therein imposed.” 

Among the cases cited was the similar case of Commissioner of Rail- 
roads v. Grand Rapids & Ind. Ry. Co., 130 Mich. 248, 89 N. W. 967. The 
railway company, in perfecting its reorganization plans, incorporated un- 
der the Michigan railroad act, which then prescribed a passenger rate as 
applicable to that company of 2% cents a mile. It declined to put such 
rate into force, and mandamus was sought to compel that result. Under 
the pleadings the rate was admittedly confiscatory, and therefore the act, 
as applied to that company, unconstitutional. But this court there held 
that the company could not avail itself of the act and then attack onerous 
provisions of it as invalid. The case was reviewed in the Supreme Court 
of the United States in Grand Rapids & Ind. Co. v. Osborn, 193 U. S. 17, 
24 Sup. Ct. 310, 48 L. Ed. 598, and was there affirmed upon the authority 
of Daniels v. Tearney, supra. 

In the recent casc of Samuels v. Couzens, 215 Mich. 328, 183 N. W. 
925, the plaintiff had applied for the issuance of a license under an ordi- 
nance of the city of Detroit. It had been refused him, and the proceedings 
were to compel its issuance by mandamus. It was held that he could not 
question the validity of the ordimance. See, also, Goodspeed v. Wayne 
Circuit Judge, 199 Mich. 273, 165 N. W. 943, 166 N. W. 899; Interstate 
Ry. Co. v. Mssachusetts, 207 U. S. 79, 28 Sup. Ct. 26, 52 L. Ed. 111, 12 
Ann. Cas. 555. Shaughnessy v. American Surety Co. of New York, 138 
Cal. 543, 69 Pac. 250, 71 Pac. 701, is an accordance with the doctrine con- 
tended for by defendant's counsel, and some things said in Love v. Mc- 
Coy, 81 W. Va. 478, 94 S. E. 954, L. R. A. 1918C, 832, sustain their position, 
but it was there said: 

“It is not the policy of the law to permit escape from the legal con- 
sequences of the execution of such an instrument, if some one or more of 
the persons who bind themselves to perform its conditions receive and enjoy 
its fruits or the protection it affords, or derive some material or financial 
benefit from it. They will not, in either such event, when summoned to 
account for a breach of the conditions, be permitted to plead the voidness 
of the statute necessitating the execution of the undertaking.” 

Upon the authority of the adjudicated cases, and upon fundamental 
principles of sound law, we think it should be held that, inasmuch as Wein- 
berger enjoyed the benefits of the act in question, neither he nor his surety 
can assail its validity. . 

[2] One of the conditions of the bonds was that the principal “shall 
sell only genuine and valid steamship or railroad tickets for transportation 
to and from foreign countries.” The “use” plaintiff purchased, or sup- 
posed he purchased, from Weinberger two tickets from Warsaw, Poland, 
to Detroit, and paid Weinberger therefor $400.68. This sum, it is ad- 
mitted, was sufficient. Weinberger gave him certain papers, which were 
not “genuine and valid steamship or railroad tickets,” nor did any one 
issue to him or his relatives in Poland “genuine and valid steamship or 
railroad tickets,” and Weinberger pocketed the money. This was a breach 
of the bond. 

The judgment is affirmed. 
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BLANKE BRO. REALTY CO. v. AMERICAN SURETY CO. OF 
NEW YORK. (No. 22716.) 
(Supreme Court of Missouri, in Banc. Feb. 2, 1923.) 
247 Southwestern Reporter, 797. 

1. PRINCIPAL AND SURETY—SURETY UNDER LESSEE’S I} - 
DEMNITY BOND HELD RELEASED WHEN LESSOR RE- 
TOOK POSSESSION AND MADE PERFORMANCE IMPOSSI- 
BLE. 

Where a bond indemnifying a lessor against lessee’s failure to erect 
a building on the leased premises before a certain date contained no pro- 
vision imposing liability on the surety in case the lessee abandoned the 
lease before the time fixed for completion, the lessor by forfeiting the 
lease, in accordance with its terms, for nonpayment of rent and taxes, 
and thereby putting it out of the power of the lessee to comply with the 
terms of the lease with respect to the erection of the building, released 
the surety company. 

(For other cases, see Principal and Surety, Dec. Dig. § 119.) 

Appeal from St. Louis Circuit Court; Benjamin J. Klene, Judge. 

Action by the Blanke Bro. Realty Company against the American 
Surety Company of New York. From a judgment for plaintiff, defend- 
ant appeals. Reversed. 

J. D. Johnson, of St. Louis, for appellant. 

Geo. B. Webster and Leahy, Saunders & Walther, all of St. Louis, 
for respondent. 

Davin E. Brarr, J. The action is on an indemnifying bond. From a 
judgment in favor of respondent (plaintiff below) in the sum of $50,000, 
defendant has appealed. 

Respondent was the owner of a certain described lot of ground in 
block 12 in the city of St. Louis, and on May 16, 1912, leased the same 
for a period of 99 years to the Marsix Realty & Construction Company. 
Among other provisions said lease provided for the payment to the Blanke 
Company by the Marsix Company of an annual rental in the sum of $16,- 
000 payable quarterly in advance, and that the Marsix Company shou!d 
pay all general and special taxes. It also provided that the Marsix Com- 
pany on or before June 15, 1917, should erect upon the leased premises 
an entirely new modern building of fireproof construction, adapted to 
business, commercial, office, hotel, or realty purposes, costing not less 
than $200,000. Said lease also provided that the Marsix Company should 
make, execute, and deliver to the Blanke Company a surety bond in tne 
sum of $50,000, conditioned that the Marsix Company “‘shall erect, con- 
struct, complete and pay for the new building herein provided for within 
the time hereinbefore limited.” On May 16, 1912, the Marsix Company 
executed and delivered to the Blanke Company said bond in the sum of 
$50,000, signed by itself as principal and by defendant, American Surety 
Company of New York, as surety. The condition of said bond, eliminat- 
ing portions thereof not now important, is as follows: 

“Whereas, the obligee has agreed to lease to the said Marsix Real:y 
& Construction Company * * * the following parcel or lot of groun¢ 
situated in city block number one hundred and thirty-two (132) in the 
city of St. Louis, Missouri [ describing same]; and 

“Whereas, the principal herein in accordance with the terms of said 
lease agrees that on or before the 15th day of June, 1917, the lessee shall 
have * * * constructed, built and completed on the demised premises 
* * * and paid for in full an entirely new modern building, * * * 
at a cost to said lessee of not less than two hundred thousand dollars 
($200,000.00), in accordance with the terms of that portion of the lease 
referring to the construction of said building, which said lease is here- 
with referred to and made a part hereof as though set out in full herein: 

“Now, therefore, if the said principal shall construct, build and com- 
plete * * * on the above-described and demised premises an entirely 
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new modern building * * * at a cost to said lessee of not less than 
two hundred thousand dollars ($200,000.00), within the time limit as in 
said lease specified, * * * then this obligation to be void, otherwise 
to be and remain in full force and effect.” 

The lease contained the following provisions: 

“Section 15. It is further agreed and covenanted by and between the 
lessor and the lessee that any and every failure, first, to pay the rent above 
reserved, or any part thereof, when the same shall become due and paya- 
ble, whether demand shall have been made therefor or not, or, second, to 
pay the said taxes, rates, charges and assessments, or any part thereof, 
* * * shall, at the option of the lessor, make and create a forfeiture 
of this lease, and a termination of the time for which said premises are 
hereby let, and thereupon all the estate hereby conveyed shall be absoluteiy 
at an end, if so determined, * * * and upon such forfeiture of this 
lease ard termination of the time for which said premises are hereby let, 
all the improvements then on said leased premises shall be and remain the 
absolute property of the lessor, wholly free and discharged of and from 
all rights, claims and demands of the lessee and any and all persons claim- 
ing by, through or under the lessee. * * 

After the execution and delivery of said lease and said indemnifying 
bond the Marsix Company entered into possession of the premises and 
paid the rent due under the lease until it made default in such payments 
as to the quarterly installment of $4,000 due on June 15, 1914, anl also 
failed to pay the taxes for 1912 and 1913. On July 30, 1914, the Blanke 
Company served notice of forfeiture of said lease upon the Marsix Com- 
pany. At the time the lease was forfeited the Marsix Company had taken 
no steps toward the erection of the building provided for in the lease. 
The forfeiture and re-entry of the premises by the Blanke Company was 
fully consummated on October 10, 1914, or more than two years and eight 
months prior to June 15, 1917, the date fixed in the lease for the com- 
pletion of the said building. 

There was evidence tending to show that the Blanke Company had 
been damaged by the failure of the Marsix Company to construct said 
building in a sum largely in excess of the indemnity provided for in said 
bond. Trial before a jury resulted in a verdict for the Blanke Company 
against both defendants in the sum of $50,000, the same being the full 
amount of indemnity provided for in the bond. The Marsix Company 
made default, and the appeal was taken by the surety company. The evi- 
dence was documentary, except the proof going to the damages and pay- 
ments of rent. 

[1] The first contention made by appellant is that the Blanke Com- 
pany failed to perform its part of the contract of lease and bond; that by 
agreetnent between them the lessee abandoned and the lessor resumed f.s- 
session of the leased premises and said lease terminated long before June 
15, 1917. There is no direct evidence of any agreement between the two 
companies that the Marsix Company should abandon the premises and the 
Blanke Company resume possession thereof. The lease required the Mar- 
six Company to pay the rent quarterly, and also the taxes. It failed to do 
this, and, in accordance with the provisions of the lease, the Blanke Com- 
pany forfeited the lease and resumed possession. There is no evidence 
whatever that the Blanke Company connived at or agreed to the nonpry- 
ment of rent or taxes. The suit was filed after June 15, 1917. 

The question is whether this forfeiture of the lease and resumption 
of the possession of the leased premises two years and eight months be 
fore the Marsix Company had agreed to complete the building 1eleased 
appellant from liability as surety on said bond. The condition of the 
bond, in substance, was that, if the Marsix Company shoula construct on 
the premises a new building costing $200,000 and adapted to the specified 
uses, the obligation was to be void; otherwise to be in full force and ef- 
fect. The record is entirely silent as to why the Marsix Company failed 
to perform its contract. Faced with the alternative of losing the accru- 
ing rent or forfeiting the lease and resuming possession, the Blanke Com- 
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pany chose the latter course. The forfeiture terminated all rights of the 
Marsix Company in the leased premises, and put it out of its power to 
construct the building if it had been able and willing to do so. Does this 
fact defeat recovery on the bond by the Blanke Company? 

Both appellant and respondent rely on the case of Sharon v. American 
Fidelity Co., 172 Mo. App. 309, 157 S. W. 972. We will not undertake 
to set out the facts in the case. They are quite similar to the facts in the 
case before us, except that the surety bond in the Sharon Case had a pro- 
vision in it not found in this case. We quote from the opinion of Judge 
Ellison as follows: 

“But the law seems the same (at least we will concede it is the same) 
even though the lessee is at fault and the landlord may rightfully enter 
and declare a forfeiture. Rent is a compensation for the use and occupa- 
tion of the premises and, in the absence of a contrary provision, when the 
latter ceases, rent does also. So, if the landlord, confronted with the les- 
see’s default and knowing his remedies, elects to exercise that which des- 
troys the relation, terminates the tenancy and avoids the lease, he deprives 
himself of any right to rent accruing after his severance of the relation 
and taking back the property. Trustees v. Miller, 3 Ohio, 261; Grom 
mes v. St. Paul Trust Co., 147 Ill. 634; Campbell v. Nixon, 2 Ind. Apo. 
463; King v. Davies, 2 Kan. App. 634; Kramer v. Amberg, 53 Hun, 427; 
Home Life Ins. Co. v. Sherman, supra. 

“Notwithstanding these concessions of the state of the law to de- 
fendant, we are of the opinion, after much consideration, that the terms 
of defendant’s contract do not permit it to invoke that law. The obliga- 
tion defendant assumed with plaintiff is more than that usually set out 
in simply a surety bond. Defendant’s relation to plaintiff is that of a 
surety with other matters of contract that show the nature and extent of 
the suretyship. For after the bond and its conditions are set out, these 
further stipulations appear, viz.: ‘This bond is executed by the American 
Fidelity Company, hereinafter called the company, as surety upon the ex- 
press condition that if at any time the above-bounded George H. Ker- 
sting shall, in any manner, fail, neglect or refuse to make said improve- 
ments or to pay for the said improvements and if he shall fail, neglect or 
refuse to pay for said improvements, or any part thereof, or shall aban- 
don said lease and it shall appear that he does not intend to or will carry 
out the agreements and covenants of said lease in any matter covered by 
this bond, the obligee shall immediately so notify the company by regis- 
tered letter prepaid addressed to the company at its principal office in the 
city of Montpelier, state of Vermont, and the company shall have the richt, 
at its option, to assume said lease and carry out and perform the covenants 
thereof; and if it so elects, it shall be subrogated to all of the rights ot 
the said George H. Kersting, the principal herein’ 

“We have italicized that part of these additional stipulations which 
we think directly apply to what occurred between the parties concerned. 
As we have said, Kersting, the lessee, after a time, failed to pay rent, ana 
plaintiff entered and forfeited the lease, Kersting acquiescing and quitting 
the premises. No improvements were made. We have already stated that 
plantiiff promptly notified defendant. The letter on this subiect, of Junc 
2, 1911, contained the following: ‘Your bond provides for your right of 
subrogation, etc., and in the event he turns possession to me at the end cf 
the notice herein contained or abandons the premises for any reason your 
right to actual possession and control of the premises and property above 
described will mature and you have my consent and all my rights there- ° 
under pertaining to the bond until the expiration of the term which your 
bond covers. My opinion is you should immediately make a thorough in- 
vestigation as to the conditions of affairs on said property tor your owa 
protection.’ 

“In the circumstances, we think Kersting’s actions constituted an 
abandonment of the lease. He defaulted in the rent and compelled plain- 
tiff, for his own protection, to enter, he (Kersting) getting out without 
protest or an offer to make the improvements. Though this was six 
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months before the time for making the improvements had expired, it was 
a contingency clearly shown to have been within the contempiation of the 
parties and was included in defendant's liability. Why should the provi- 
sions of the bond read that defendant should be notified if the lessee shall 
abandon the lease and it appears that he does not intend to make the im- 
provements? If defendant was not concerned and in no event had any 
interest in the matter until the time for making the improvements had ex- 
pired, notice would not have been necessary. At that time, if no improve- 
ments were then made, any question of abandonment, or intention, would 
have been useless. It seems plain defendant contemplated that the lessee 
might default on the improvements before the expiration of the time froin 
the fact that it required notice so that it could ‘assume said lease and 
carry out and perform the covenants thereof.’ That is to say, itself make 
the improvements within the time. The surety bond showing on its face 
that the parties contemplated defendant's liability might, in certain con- 
tingencies, become consummate before the period limited for the improve- 
ments had expired, and the provisions thereof relating to such contin- 
gencies having been complied with by plaintiff, we regard defendant's lia- 
bility was made, out at the trial, and that the judgment of the iearned 
trial court was correct. It is therefore affirmed. All concur.” 

Abandonment of the leased premises prior to the date fixed for cor- 
pletion of the building in Sharon’s Case “was a contingency clearly shown 
to have been within the contemplation of the parties.” Such contingency 
was covered by the bond. 

In the bond before us there is no provision fixing liability of the surety 
in the event of the abandonment of the lease by the Marsix Company and 
re-entry by the lessor. Said bond recites the agreement of the Marsix 
Company to construct the building “in accordance with the terms of that 
portion of the lease referring to the construction of said building, which 
lease is herewith referred to and made a part hereof as though set out in 
full herein,” and the condition for the avoidance of liability on the bond és 
that the Marsix Company shall construct said building “as in said lease 
specified.”” Clearly both recitals refer solely to the construction of a buila- 
ing as described in section 6 of the lease, and do not refer at all to the 
payment of rent and taxes. The reference to the lease, making it a part 
of the bond, seems to have been done for the sole purpose of making the 
specifications of section 6 a part of the conditions of the bond. It is true 
appellant was thus notified of all the provisions of the lease, but its con- 
tract was only for the fulfillment of the provisions of section 6 of said 
lease on or before June 15, 1917. 

As said in the Sharon Case: 

“If the landlord, confronted with the lessee’s default and knowirg 
his remedies, elects to exercise that which destroys the relation, terminates 
the tenancy and avoids the lease, he deprives himself of any right to rent 
accruing after his severance of the relation and taking back the property.” 

If he deprives himself of the rent, he also deprives himself of the ben- 
efits accruing to him from the other provisions of the lease. 

In Mullaney v. McReynolds, 170 Mo. App. 406, loc. cit. 414, 155 S. 
W. 485, it is held that failure to pay the rent reserved and abandonm=::t 
of the leased premises by the lessee gives lessor the right to re-enter the 
premises, and, when he does forfeit the lease and re-enter, the lease is 
terminated. 

In G. M. Mining Co. v. Hodge, 185 Mo. App. 138, at page 147, 170 
S. W. 689, 691, it was said: 

“Any act amounting to an agreement on the part of the tenant to 
abandon and on the part of the landlord to resume possession of the de- 
mised premises amounts to a surrender by operation of law.” 

In American Bonding Co. v. Pueblo Inv. Co., 150 Fed. 17, loc. cit. 21. 
80 C. C. A. 97, 101 (9 L. R. A. [N. S.] 557, 10 Ann. Cas. 357) it was said: 

“The surrender of leased premises by the tenants during the term of 
the lease and the acceptance of the property by the landlord, without 2 
notice that the latter takes and will hold and use it during the remainder 
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of the term for the use and benefit of the tenants exclusively, closes the 
term of the lease, and destroys all rights conditioned upon its subsequent 
continuance.” ‘ 

In that case the bond guaranteed the performance of all of the con- 
ditions of the lease. The lessee had defaulted prior to the surrender, and 
for such default the surety was held liable. As to liabilities not accrued 
prior to the surrender, the surety was not held. 

In People of Porto Rico v. Title Guaranty Co., 227 U. S. 382, 33 Sup. 
Ct. 362, 57 L. Ed. 561, the principal in the bond had contracted to build 
an electric railway and power plant in specified places in the island of 
Porto Rico. Part of the work was to be done in one year, part in two. 
and the entire work was to be completed and in operation at the end of 
three years. The principal failed to do the work specified during the first 
year, and an extension was granted, and after such extension expired the 
grant was revoked, and the ordinance repealed, and a forfeiture was de- 
clared. The United States Circuit Court held that the bond was only se- 
curity for the result at the end of three years, and the United States 
Supreme Court reached the same conclusion. There was no provision in 
the ordinance for forfeiture as to progress, made in one and two years, 
but such forfeiture put it out of the power of the principal fully to per- 
form the contract in three years. Mr. Justice Holmes concluded as fol- 
lows: 

“If our construction of the bond is right it does not need much argu- 
ment to show that the plaintiff is not entitled to recover, seeing that within 
three years it took the franchise back. It was said at the bar, though not 
admitted, that the principal had given up work. But there had been no 
repudiation of the contract, and the plaintiff could not accelerate the for- 
feiture simply on the ground that it was likely to come about. If, within 
the time allowed for performance the plaintiff made performance impos- 
sible, it is unimaginable that any civilized system of law would allow it to 
recover upon the bond for a failure to perform. 2 Bl. Comm, 340, 341. 
United States v. Arrendondo, 6 Pet. 691, 745, 746.” 

[2] As soon as the Blanke Company forfeited the lease, as it had the 
the right to do, it put it out of the power of the Marsix Company to con- 
struct the building, although at the time notice of forfeiture was served 
nearly three years, and, when the forfeiture was consummated, over two 
years and eight months of the required time remained. It is no answer 
to say that the Marsix Company would not have erected the building 
within the required time. The point is that plaintiff elected to pursue a 
remedy which put it out of the power of the Marsix Company to comply 
with the terms of the lease, whether it was willing to perform or not. It 
elected to forfeit the lease. There was no provision in the bond fixing 
the liability of the surety company in the event of abandonment of its 
lease by the Marsix Company short of the date fixed for the construction 
ot the building. The surety being liable only for failure of the principal 
to complete the building on or before June 15, 1917, the Blanke Company 
thereby elected to release the surety company. If said company desired 
to hold the surety, it should have required a bond covering the contingency. 
Courts cannot write provisions into contracts not written by the parties to 
them. They can only enforce agreements as written. 

The foregoing considerations fully dispose of the case. Since respond- 
ent has failed to show that appellant is liable under the provisions of the 
bond for the failure of the Marsix Company to construct the building, other 
reasons urged by appellant for reversal of the judgment need not be con- 
sidered, and it results that the judgment should be, and it is reversed. 

All: concur. 

Per CurtaM. The foregoing opinion of David E. Blair, J., in Division 
No. 2 is hereby adopted as the opinion of the court en banc. 

All concur, except White, J., dubitante. 
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CITY OF NEW YORK v. NATIONAL SURETY CO. 
(New York Supreme Court, Appellate Division, First Department. 
May 18, 1923. 

199 New York Supplement, 723. 


APPEAL AND ERROR—SURETY ON UNDERTAKING HELD NOT 
RELEASED BY RELEASE OF SURETY IN SUBSEQUENT AC- 
TION TO ENJOIN COLLECTION OF JUDGMENT. 

Surety on undertking on appeal, conditioned for payment of judgment 
in case of affrmance, held not released because defendant brought suit to 
enjoin collection of the judgment, and, after succeeding in the trial court, the 
injunction bond was canceled and creditor took no appeal from the order 
of cancellation. 

(For other cases, see Appeal and Error, Dec. Dig. § 1227.) 

McAvoy and Smith, JJ., dissenting. 

Appeal from Special Term, New York County. 

Action by the City of New York against the National Surety Com- 
pany to recover $70,913.95 on an undertaking executed by defendant. From 
an order granting plaintiff's motion to strike out a defense, defendant ap- 
peals. Affirmed. 

Argued before Clarke, P. J., and Dowling, Smith, Merrell, and Mc- 
Avoy, JJ. 

Murray, Prentice & Aldrich, of New York City (George Welwood 
Murray, of New York City, of counsel, and Harrison Tweed, of New 
York City, and Otey McClellan, on the brief), for appellant. 

George P. Nicholson, Corp. Counsel, of New York City (Henry J. 
Shields, of New York City, of counsel, and John F. O’Brien and Isaac F. 
Cohen, both of New York City, and John J. Haggerty, of Brooklyn, on the 
brief), for respondent. 

Per Curiam. Order affirmed, with $10 costs and disbursements. 

McAvoy, J. (dissenting). Notwithstanding the hardship upon the city, 
which once was assured by two bondsmen and now is left with none, I 
believe the well-founded surety law requires that this order should be re- 
versed, and therefore I dissent. 

The city sued the Queens County Railroad Company for the cost of 
repaving Jamaica avenue and recovered a judgment of $70,913.95 in No- 
vember, 1912. The defendant railroad company appealed from the judg- 
ment and gave an undertaking on appeal’ by this defendant, the National 
Surety Company, which was in the usual form, to the effect that the appel- 
lant did undertake that, if the judgment or order appealed from is affirmed, 
the appellant will pay the sum recovered or directed to be paid by the judg- 
ment. The judgment was affirmed in the Appellate Division in May, 1913, 
and in the Court of Appeals in November, 1914. Thereafter, after this 
affrmance in the Court of Appeals, the railroad company commenced an 
action against the city on a money claim for the value of toll rights as a 
plank road corporation which it had theretofore released to the municipal 
authorities on condition of being relieved of the expense of maintaining 
pavements on Jamaica avenue. In that action it demanded an injunction 
against the city to restrain it from collecting the judgment heretofore men- 
tioned of over $70,000. In the injunction action the railroad company, in 
order to secure the granting and continuance of the injunction order, gave 
an undertaking by another surety company, the Fidelity & Deposit Com- 
pany of Maryland, in which that surety undertook to and with the city 
that the railroad company would pay the sum of $71,000, which was then 
the amount of the original judgment, in case the court should finally de- 
cide that the railroad company was not entitled to the injunction, and that 
they would further pay to the city all damages and costs awarded in the in- 
junction action, not exceeding $1,000. In the injunction action the railroad 
company recovered $237,147.60, nd the city was perpetually enjoined from 
collecting its judgment against the railroad company. 
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The city appealed from the restraining judgment, and during this 
appeal’s pendency the Special Term made an order canceling the second 
surety’s bond given in the injunction action. Afterwrd, on the appeal from 
the injunction judgment, the Appellate Division reversed the same and 
granted a new trial, but the railroad company appealed to the Court of Ap- 
peals, giving stipulation for judgment absolute, and in July, 1920, the Court 
of Appeals affirmed the order of the Appellate Division and dismissed the 
railroad company’s complaint. In this suit by the city on the National 
Surety Company’s undertaking to pay the original judgment of $70,000, 
the defendant contends that, because of the injunction proceedings and ap- 
peals, the right of the first surety to pay the judgment and seek immediate 
reimbursement from the debtor was cut off for four years, and the risk 
of the first surety was converted from a risk that the debtor would become 
insolvent within two years to a risk that the debtor would become insol- 
vent in six years, and that the city’s failure to take an appeal from the 
order granting the motion to cancel the other surety’s bond, pending -an 
appeal, or to notify the first surety of the proceedings of the second surety 
in its endeavor to be judicially released from its undertaking, prevented the 
first surety exercising a right to call upon the second surety for reim- 
bursement by subrogation aftcr the first surety paid the city’s judgment. 


It is contended that the order canceling the second surety’s undertaking 
was manifestly erroneous, and that it was the duty of the city to its first 
surety to take this appeal so that the second surety’s undertaking would be 
kept alive, or to give the first surety notice to come in and defend against 
its co-obligor’s application to be released. There are two questions in- 
volved here: First. Has the first surety the right of reimbursement by 
subrogation against the second surety? Second. Did any negligent omis- 
sion by the creditor, the city, result in the release of the second surety? 
In other words, was the city lacking in diligence in opposing the cancellation 
of the Fidelity Company’s undertaking, or in its failure to notify its first 
surety of the proceeding? It is doubtless true that the second surety, by 
interposing and intervening in the litigation, so as to postpone the time of 
judgment, became liable to the first surety for reimbursement for anything 
which the first surety had to pay on account of the delay, because, as the 
Court of Appeals said in Hinckley v. Kreitz, 58 N. Y. 583: 

“His interposition may have been the means of involving the first surety 
in ultimate liability to pay * * * and * * * that the later sureties 
are primarily liable as between them and the first sureties, and * * * the 
release of such later sureties by the creditor discharged the” first surety 
“because it deprives” it “of a remedy over to which” it would otherwise 
have been entitled.” 

But where the security has not been preserved, and at the time that 
the first surety is called‘upon to pay the undertaking the second surety is 
no longer available for his benefit, he does not necessarily escape liability 
to the creditor. If through no fault of the creditor, the second undertaking 
was so rendered unavailing to the first surety, the creditor cannot be held 
to suffer a loss which falls upon the first surety through the second surety’s 
discharge where his rights against the second surety have not been inter- 
fered with by the creditor’s negligence or misconduct, but the first surety 
is doubtless discharged if the creditor voluntarily releases the second surety. 
Any other rule would permit the creditor by collusive caprice to defeat 
the adjustment of the rights and liabilities of the parties which equity pre- 
scribes and to release a primary debtor against the interest of a second. A 
voluntary release by the creditor, therefore, of a second surety forfeits his 
right to proceed against the first. It is true also that a lack of exercise of 
ordinary diligence in preserving the securities in the control of the creditor 
which are applicable to the debt for which another surety is liable also 
releases the surety against whose interest these other securities are lost or 
destroyed through lack of care or negligence of the creditor. He must ex- 
ercise the same care as a prudent man would exercise in his own interest to 
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preserve other security than that upon which he primarily relies, Shutts 
v. Fingar, 100 N. Y. 539, 3 N. E. 588, 53 Am. Rep. 231, says: 

In an action where the effect of the creditor’s negligent omission to act 
discharged a party primarily liable “where such consequences are produced 
by the direct action of the creditor all of the authorities concur in holding 
that it constitutes a good defense. * * * It is difficult to see why the 
same consequences produced by the deliberate laches and inaction of the 
creditor should not lead to the same result.” 

It discharged a surety in that suit who had been prejudiced by the 
conduct of his creditor. This being the rule, I think that it is obvious 
that on proof of the facts alleged in the answer a jury might properly 
find that the creditor was not diligent in opposing the cancellation of 
the Fidelity Company's undertaking. 

The answer sets forth that the order which canceled the second 
surety’s undertaking was erroneous, that the creditor knew it was errone- 
ous, that it failed to notify the first surety company of the making of the 
motion or the entry of the order, and that the creditor failed to take the 
appeal to preserve the rights of the first surety. If such facts are estab- 
lished in proof, there would be sufficient evidence to support a finding that 
the creditor was not dikgent. The whole situation is well summarized as 
follows: 

The risk of the National Company was increased by the intervention 
of the Fidelity Company, so that, if the undertaking of the Fidelity Com- 
pany had not been canceled and the National Company had been required 
to pay the judgment, equity would have adjusted the rights of the parties 
by requiring the Fidelity Company to reimburse the National Company. 
The rule is universal that, if the first surety’s right to reimbursement from 
the second surety is lost through the negligence of the creditor, the equi- 
ties of the parties are preserved by giving the first surety an equitable de- 
fense against a suit by the creditor. The case now here presents nothing 
that makes the application of this general rule inequitable, and, on the 
contrary, the circumstances make out equitable considerations that strongly 
favor the first surety because no amount of foresight or diligence on its 
part would have protected it, and because, on the part of the creditor, 
notification—the simplest and most obvious act involving no expense cor 
trouble—would have given the surety complete protection. The allegations 
in the defense contained in the answer are sufficient to sustain the legal 
theory of that defense. 

In answer to the city’s contention that the National Surety Companv 
could have paid the judgment after the granting of the injunction, it is 
obvious it could not then have sought reimbursement from the railroad 
company since the collection of such judgment was then pronibited by 
injunction, and its remedy of subrogation against the original debtor 
would have been of no value while the injunction persisted. A debt ac- 
tually uncollectible by the creditor does not make through a payment by 
the surety a right to.immediate reimbursement to the surety from the 
debtor. It cannot seek the reimbursement until the debt is collectible. 
Under all these considerations I think the defense pleaded, if established. 
would give the surety a release from its undertaking, and therefore the 
motion to strike it out should have been denied. 

Order reversed, with $10 costs and disbursements, and motion denied, 
with $10 costs. 

Smith, J., concurs. # 

+ aan 
TALBOT v. NEW AMSTERDAM CASUALTY CO. . 


(New York Supreme Court, Appellate Division, First Department. 
May 18, 1923. 
199 New York Supplement, 726. 
1. DIVORCE—SURETY NOT BOUND BY INTENTION NOT EX- 
PRESSED IN UNDERTAKING. 
Surety in undertaking given by defendant in divorce suit and condi- 
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tioned that he would obey directions containend in order, or judgment, or 

in default thereof render himself amenable to proceedings to punish him 

for the omission, was not bound by any intention not found in language 
of the undertaking. 

(For other cases, see Divorce, Dec. Dig. § 244.) 

2. DIVORCE — SURETY NOT LIABLE, WHEN DEFENDANT 
NEVER SERVED WITH ORDER ADJUDGING HIM IN CON- 
TEMPT AND FINING HIM. 

Surety on undertaking conditioned that defendant would obey direc- 
tions of court contained in order or judgment, or in default thereof ren- 
der himself amenable to proceedings to punish him for the omission, was 
not liable, because defendant could not be found, when defendant never 
was served with order adjudging him in contempt for nonpayment of ali- 
mony and fining him. 

(For other cases, see Divorce, Dec. Dig. § 272.) 

Appeal from Supreme Court, New York County. 

Action by Benedict Bristow Talbot against the New Amsterdam Cas- 
ualty Company. From a judgment entered on a directed verdict in favor 
of plaintiff in the sum of $3,154.72, defendant appeals. Reversed, and com- 
plaint dismissed. 

Argued before Dowling, Smith, Merrell, Finch, and McAvoy, JJ. 

Kevie Frankel, of New York City, for appellant. 

Gay & Goddard, of New York City (Matthew B. Sentner, of New 
York City, of counsel, and C. Parker Lattin, of New York City, on 
the brief), for respondent. 

Fincu, J. On the 12th day of March, 1913, the plaintiff obtained a 
decree of divorce against her husband, Hayden Talbot, in which it was 
provided that he should pay her alimony of $75 a month. On June 8, 
1921, the plaintiff procured the arrest of said Talbot upon the ground that 
he was a nonresident, by reason whereof there was danger that the afore- 
said judgment or any order rendered in connection therewith would be in- 
effectual, and he was committed and held in bail of $3,000. On July 6, 
1921, and while the said Talbot was in jail, an order was made adjudging 
him to be in contempt and fining him the sum of $12,500. On August 22. 
1921, the defendant gave an undertaking in the sum of $3,000 for the re- 
lease of the said Talbot, conditioned that the said Talbot— 

“will obey the direction of the court or of an appellate court contained: in 

an order or a judgment requiring him to perform the acts specified in 

the order, or in default of his so doing that he will at all times render him- 
self amenable to proceedings to punish him for the omission.” 

The aforesaid contempt order was never served on Talbot, although 
he remained in jail for a month after said order was made. About six 
months after he was released, said order was delivered to the sheriff for 
service. Talbot could not then be found, and a notice to produce wis 
served on the defendant, and this action commenced to recover on the un- 
dertaking. The court, upon motion of the plaintiff, directed a verdict for 
the plaintiff. A question of the construction of the expressed words of 
the undertaking is therefore presented. 

[1, 2] It is obvious that the defendant is not bound by the intention, 
if any, which is not found in the language of the undertaking. The re- 
spondent seeks to construe the undertaking as if it read that the defend- 
ant would unqualifiedly render himself amenable to proceedings to punish 
him for contempt. The language used, however, is not that. The words 
import an opportunity to obey through service upon the defendant, and 
then, and then only, can the defendant be in default and only after such de 
fault does the surety undertake that the defendant will be amenable. As 
has been said: ‘ 

“It is claimed that no default was made under this undertaking entit!- 
ing plaintiff to recover against the surety, Graff; that he did not under- 
take that Shipman would unqualifiedly render himself amenable to a man- 
date to enforce the judgment, but that he would render himself so amena- 

118——Vol. LXI. 
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ble only in case of his default in obeying the direction of the court or an 
appellate court, thereinbefore referred to, and no such default was shown 
or could be shown; * * * and the fact that no such direction could 
be given, and there could therefore be no default, did not operate to ren- 
der the surety liable, in the absence of such precedent event, the default 
occurring.” Bristol v. Graff, 79 App. Div. 426, at page 430, 80 N. Y. Supp. 
39, at page 41. 

It follows that the judgment appealed from should be reversed, with 
costs, and the complaint dismissed, with costs. All concur. 


——_— << 


HUTNER v. AMERICAN SURETY CO. OF NEW YORK. 


(New York Supreme Court, Appellate Term, First Department. March 
22, 1923.) 
198 New York Supplement, 577. 


1, PRINCIPAL AND SURETY—EVIDENCE OF EMBEZZLEMENT 
HELD INSUFFICIENT TO CHARGE SURETY. 

In an action to recover on a salesman’s surety bond for larceny ani 
embezzlement, testimony that witness had tried to “locate” the salesman 
and was unable to do so, there being no showing what witness did to 
locate him, held insufficient to establish larceny or embezzlement, so as 
to charge the surety. 

(For other cases, see Principal and Surety, Dec. Dig. § 161.) 

2. PRINCIPAL AND SURETY — PROPER MEASURE OF DAM- 
AGE HELD TO BE VALUE OF SALESMAN’S SAMPLES 
WHERE EMBEZZLED. 

Where a salesman in Cuba had a large quantity of dress goods as 
samples, and correspondence with employer in New York showed the sales- 
man had orders to sell the samples in Cuba, the proper measure of dam- 
ages in an action by the employer on the salesman’s surety bond for em- 
bezzlement of the samples was the value of his samples in Cuba, and it 
was reversible error for the court to charge that the measure of damages 
was the fair and reasonable value in New York City, less transportaticn 
and insurance charges from Cuba. 

(For other cases, see Principal and Surety, Dec. Dig. § 73.) 

Appeal from City Court of New York. 

Action by Joseph Hutner, trading as P. Hutner & Co. against the 
American Surety Company of New York. From a judgment entered 
on a verdict for plaintiff, and an order denying motion for new trial, 
defendant appeals. Reversed, and new trial ordered. 

Argued February term, 1923, before Lehman, Lydon, and Burr, JJ. 

Henry C. Willcox, of New York City (Warren C. Fielding, of New 
York City, of counsel), for appellant. 

Morris & Samuel Meyers, of New York City (Samuel Meyers and 
Isidor Bregoff, both of New York City, of counsel), for respondent. 

Lypon, J. This action was brought to recover on a bond in the sum 
of $2,000 given by the defendant surety company in respect of one Joseph 
Rubio, plaintiff's employee, such bond providing: 

“We, Joseph Rubio, as principal, hereinafter called the ‘employe,’ anc 
the American Surety Company of New York, as surety, bind ourselves to 
pay P. Hutner & Co., as employer, such pecuniary loss, not exceeding two 
thousand dollars, as the latter shall have sustained of money or other per- 
sonal property (including that for which the employer is responsible) by 
any act or acts of larceny or embezzlement on the part of the employee 
directly or through connivance with others, while in any position or at 
any location in the employ of the employer.” : 

Rubio was hired by plaintiff in January, 1920, to represent him in 
Cuba as a salesman of dress goods, dresses, and the like. He took with 
him to Havana a quantity of plaintiff's merchandise as sampies, and eni- 
ployer and employee corresponded down to April 10, 1920. In the course 
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of the correspondence the employee was directed to sell the samples, and 
in one instance being authorized to sell them at one-third off. The last 
communication from Rubio was April 10, 1920, when he cabled: 

“Call on Enrique Beltran Sevilla Hotel New York buyer for Ei 
Encanto. Cannot sell samples at full price. Advise what you want.” 

Several times thereafter plaintiff cabled Rubio, but got no response, 
and the samples or the proceeds of sale thereof were never accounted for. 

The plaintiff offered proof of the damage he suffered, and over de- 
fendant’s exception was permitted to show the value of the samples in 
New York City at the time of the loss, and upon submission of the is- 
sues to the jury they found a verdict for plaintiff for $1,719.57, including 
interest. At the end of the plaintiff's case, and at the close of the testi- 
mony, defendant moved to dismiss the complaint on the ground that no 
larceny or embezzlement had been proven, and that no proper damages 
had been established, and the exception to the denial of the motion pre- 
sents the questions for consideration on this appeal. 

In the case of Marcus v. Fidelity & Deposit Co. of Maryland, 164 
App. Div. 859, 149 N. Y. Supp. 1020, the bond, as here, was conditioned 
for the reimbursement of the plaintiff for loss sustained by “any act of 
larceny or embezzlement” on the part of plaintiff’s collector, and the court 
held that the felonious intent with which the money was retained was an 
essential element of the crime committed and therefore an essential item 
of proof in the action; that such a felonious intent will be presumed wher 
the taker has applied the money to his own use, but that it was error tc 
permit plaintiff's agent to testify that the collector (who kad died prior 
to the trial) had said that he had used the money. The determination of 
the Appellate Term and the judgment of the Municipal Court in favor of 
plaintiff was accordingly reversed. 

[1] Respondent in his argument stated that Rubio “had fled,” but 
it is questionable at least whether the evidence shows such fact; the nearest 
approximation in that regard being the testimony of the witness Altman 
that he had tried to “locate” the employee and was not able to locate him, 
but we do not know what he did in his effort to locate him. This proo1 
would seem to fall far short of establishing larceny or embezzlement. 

[2] In his rulings as to the measure of damages applicable to this 
case, I think the trial judge erred. Over the exception of defendant the 
trial judge admitted evidence of the market value of the samples at New 
York City, and he charged the jury that the damage was the fair and rea- 
sonable value at New York less the freight charges, insurance, and the 
cost of transshipment from Cuba. I think the defendant’s exception to 
the admission of testimony of such market value presents error requiring 
reversal. Irrespective of the fact that there appears to be no‘evidence in 
the case showing the cost of insurance or of transshipment from Cuba, 
the misappropriation, if any, was at Havana, and the frequent cable mes- 
sages to Rubio from plaintiff show that it was plaintiff's intention to sell 
the samples there. In these circumstances, it seems clear that the correc? 
measure of damage was the value of the samples in their then condition 
at Havana. Wallingford v. Kaiser, 191 N. Y. 92, 84 N. E. 295, 15 L. R. 
A. (N. S.) 1126, 123 Am. St. Rep. 600. 

A prima facie case of larceny or embezzlement was rot made out, 
and in addition the measure of damages which the court allowed plain- 
tiff to prove as a basis for recovery was clearly wrong. 

Judgment reversed, and a new trial ordered, with costs to appellaat 
to abide the event. 

All concur. 
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MARYLAND CASUALTY CO. v. FIRST STATE BANK OF DEWAR 
ET AL. (No. 10145.) 


(Supreme Court of Oklahoma. May 15, 1923. Dissenting Opinion May 
29, 1923.) 


215 Pacific Reporter, 783. 
(Syllabus by the Court.) 


4. INSURANCE— FOREIGN INSURANCE COMPANIES WITHIN 
LAW AS TO REPRESENTATIONS AND WARRANTIES: 
BONDING AND GUARANTY COMPANIES HELD WITHIN 
LAW AS TO REPRESENTATIONS AND WARRANTIES. 

R. L. 1910, c. 39, § 3467, provides that “in any claim arising under a 


policy which has been issued in this state by any life insurance company, 
* * * the statements made in the application shall, in the absence of 
fraud, be deemed representations and not warranties: Provided, however, 
that the company shall not be debarred from proving as a defense to such 
claim that said statements are willfully false, fraudulent or misleading; 
and provided, further, that every policy which contains a reference to the 
application of the insured, either as a part of the policy or as having any 
bearing thereon, must have attached thereto a correct copy of the applica- 
tion, and unless so attached the same shall not be considered a part of the 
policy or received in evidence.” Held; (a) Foreign corporations transact- 
ing insurance business within this state, come within the provisions of the 
Statute, supra. (b) Contracts of bonding or guaranty companies, domestic 
or foreign, doing business in this state made as surety to the guaranty 
against loss from the defaults of the principal in such bond who is in a 
position of trust, public or private, or against damage on account of neg- 
lect or breach of duty or obligations guaranteed by the insurer, comes within 
the provisions of section 3467 of the statute, supra. 
(For other cases, see Insurance, Dec. Dig. $§ 17, 250[2].) 


6. INSURANCE--STATEMENTS IN APPLICATION OF INSURED 
FOR INDEMNITY POLICY REPRESENTATIONS AND NOT 
WARRANTIES 
Under section 3467, R. L. 1910, statements made by the insured in his 

application must be construed as representations and not warranties, and 

this requirement of the statute cannot be evaded by indorsing such state- 
ments upon the policy, which also contains a provision to the effect that the 
policy is issued in consideraion of such statements, each of which the in- 
sured by accepting the policy warrants to be full, complete, and true. 

(For other cases, see Insurace, Dec. Dig. § 265.) 

McNeill, J., dissenting. 


Appeal from Superior Court, Okmulgee County; R. E. Simpson, Judge. 

Action by the First State Bank of Dewar and another against the Mary- 
land Casualty Company and another. From a judgment for plaintiff, de- 
fendant Maryland Casualty Company appeals. Reversed and remanded for 
new trial. 

Ross & Thurman, of Oklahoma City, for plaintiff in error. 

M. M. Thomas, of Oklahoma City, for defendants in error. 

S. P. Freeling, Atty. Gen., for State Banking Department. 

Jonnson, C. J. The First State Bank of Dewar commenced an action 
in the superior court of Okmulgee, Okl. (Henryetta division), against 
Maryand Casualty Company and Scott W. Whithead to recover on a bond 
given by Seott W. Whitehead as cashier of said bank with the Maryland 
Casualty Company as surety, alleging various defaults on the part of 
Whitehead which it claimed constituted items of recovery under said bond. 
From a judgment in favor of the plaintiff and against both defendants, the 
Maryland Casualty Company has perfected an appeal to this court making 
the First State Bank of Dewar and Scott W. Whitehead defendants in 
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error. As a matter of convenience the various parties will be referred to 
as they were designated in the trial court. 

It is conceded in the record and the oral argument of the case in this 
court that the bond sued upon only indemnified against losses occurring by 
reason of embezzlement and larceny of the bank’s funds committed by the 
principal of the bond, Scott W. Whitehead, cashier. 

The plaintiff's petition sets out eleven separate causes of action against 
the defendants, four of which sought to recover for embezzlement in the 
aggregate amount of $2,859, and seven sought to recover for larceny of 
funds of the bank’s by the principal, Scott W. Whitehead, cashier, in the 
aggregate sum of $4,962.58. 

A copy of the bond was attached to the plaintiff’s petition as Exhibit A. 

The defendant Whitehed made no defense, but on January 15, 1918, 
the defendant Maryland Casualty Company filed its separate answer in 
which it admitted the execution of the bond attached to the plaintiff’s 
petition as Exhibit A, but contained specific denials of the plaintiff's sev- 
eral causes of action, and for further defense alleged that as a condition 
upon which said bond was issued the plaintiff on February 25, 1916, exe- 
cuted and delivered to said defendant its certain certificate or statement by 
the terms of which it certified that Scott W. Whitehead had been continu- 
ously in its employ since January 20, 1914, and faithfully and honestly ac- 
counted for all money and property in his control or custody and had never 
been in default to it at any time; that he had performed his duties in an 
acceptable and satisfactory manner; and that it knew of no reason why a 
guaranty bond on his behalf should not be issued’and attached to said an- 
swer a copy of said statement as Exhibit No. 1. The defendant further 
alleged that by the provisions of the bond, Exhibit A to plaintiff's petition, 
the plaintiff and defendant Maryland Casualty Company agreed that the 
acceptance and retention of the bond should be considered as conclusive 
evidence that the plaintiff consented and agreed to all the terms, conditions, 
and provisions contained therein, and all written statements made by the 
plaintiff in connection with the bond were warranted by the plaintiff to be 
true and that if any such statement should be found to be untrue in any 
particular, or if the plaintiff should willfully suppress or misstate any fact 
in making any claim for or in proving any loss under said bond, then said 
bond should become void, and the defendant should not be liable to the 
plaintiff for any claim whatsoever under or by virtue of said bond. The 
defendant further alleged that the statement made by the plaintiff, the same 
being Exhibit No. 1 to the separate answer, was false, untrue and a mis- 
statement of the facts, in that on the date said statement was made and on 
the date that the bond, Exhibit A to plaintiff's petition, was executed, and 
on the date that it was received by the plaintiff and accepted by the plain- 
tiff's board of directors, the said Scott W. Whitehead had not faithfully 
and honestly accounted for all money and property in his control and had 
at many times previous to such time been in default to the plaintiff, and 
that prior to said time said Scott W. Whitehead had failed to perform his 
duties in a manner acceptable and satsifactory to the plaintiff, its officers 
and board of directors. 


Said defendant further alleged that at the time it executed and deliv- 
ered to the plaintiff the said bond, the laws of the state of Oklahoma re- 
quired the board of directors of the plaintiff bank to make at least two 
examinations of the records of the bank, its assets, liabilities, and financial 
condition each year, and that said defendant executed and delivered the 
said bond on the faith of the compliance with said law, and that the plain- 
tiff failed to comply with the said law in that during the entire period cov- 
ered by said bond, and long prior thereto, it failed and neglected to have 
its board of directors make such examinations as required by the statutes, 
and said defendant alleged that had such examinations been made prior to 
the time that defendant executed and delivered its bond, the matters about 
which the plaintiff now complains would have been discovered, and that 
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loss through or on account of the actions of said Scott W. Whitehead com- 
plained of in plaintiff's petition would have been prevented, and that on 
account of the failure of plaintiff's board of directors to comply with the 
law said defendant should be relieved of all liability under and on account 
of said bond. 

The defendant further alleged that it was agreed, as conditions pre- 
cedent to any right of the plaintiff to recover, that the plaintiff had no 
knowledge of any act of fraud or dishonesty on the part of said Scott W. 
Whitehead committed while in the service of the plaintiff or elsewhere; 
that if at any time during the term of said bond or any renewal thereof the 
plaintiff should discover or in any way learn of any act or fact or receive 
any information tending to indicate that said Scott W. Whitehead was or 
might be intemperte, or that he was or might be gambling or indulging in 
other vices, the plaintiff should immediately give notice thereof by letter 
addressed to the defendant at its principal office in Baltmore, Md., and no 
condonation of any such act or compromise of any loss should be made by 
the plaintiff without the written consent of the defendant, and that the 
defendant should not be liable for any loss subsequently incurred by the 
plaintiff through any act of Whitehead, unless the defendant should have 
had notice as provided in said bond and have consented in writing to 
continue its liability under said bond and the defendant alleged that at the 
time said bond was issued, received by the plaintiff, and accepted by its 
board of directors, the plaintiff did have knowledge of fraud and dishon- 
esty on the part of Scott W. Whitehead which were committed while in 
the service of the plaintiff, and at various times thereafter the plaintiff, 
through its officers, agents, and board of directors, discovered the fact and 
had information tending to indicate that Scott W. Whitehead was making 
heavy investments in real estate and constructing large buildings to an 
extent far beyond his financial ability, which was known to the plaintiff, 
and at various times to and after the exccution and delivery and approval 
of said bond the plaintiff through its officers, agents, and board of directors, 
had information tending to show that Scott W. Whitehead was doing the 
various acts and things complained of in plaintiff's petition, but wholly 
failed and refused and neglected to give notice of any such information 
and knowledge to the defendant, and on account thereof the defendant is 
not liable for any loss which the plaintiff alleges in the petition that it sus- 
tained. 

Thereafter on January 25, 1918, the plaintiff filed its reply to the 
separate answer of the defendant, consisting of unverified, general, and 
special denials. 

Thereafter on April 9, 1918, this cause came on regularly for trial be- 
fore a jury, which, under the evidence introduced and instructions of the 
court, returned its verdict in favor of the plaintiff and against Scott W. 
Whitehead and against Maryland Casualty Company, fixing the amount of 
the plaintiff's recovery at $5,000, and at the same time returned their an- 
swers to the special interrogatories submitted by the court in which they 
set out the items and amounts which the plaintiff was entitled to recover, 
as follows: 


Alleged embezzlement, March 28..........0cccccccecscccscceces $ 200 00 
FORCE SOUURPINEN PUI TE a. oi 0 5 wien k's hia ances oa S805 caGb Nae 350 00 
PAOD COAUCRT FRR DEON Bec 650s ie Fa v0 ss CATE W sca caer wnrerive 250 00 
cn DURICOR, “DUNE BD oe aoc iw ck eek dee nce Seah cone eee 250 00 
NE II OEE 556d kash cep a x babe ee eA Rem Veale 1,469 78 
Ne AONE NUE 9 >a xin vie.v,e cit ga nee O ores Cane SS OEP IA ES 50 66 
Poet LUMSENAD (0. SIVOTOIEIE ova 65'5 6 <6 cna ack Ne cdgapnves aus 355.20 
i MI MRED, So Sk og io hag pio BORON K Ninten'e MA Rens CE REO 2,000 00 
Bl Ee Fe NE Ne Ca, occa aieiad ts SNe ts wR Oa EET Ie oR NATS Rs 547 00 
CSORRES: FUMED TROED ... 5555555 sve Seaalawealls co Sek Rebel a meb ee eoes 400 00 
fen: Wier MNO es 6 os xGn ox hve pewa o> ck pode hes ix Ook eanees 1,500 00 


The verdict and special findings were returned into court on April 11, 
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1918, and on the same day the court rendered judgment on the verdict in 
favor of the plaintiff and against the defendants for $5,000. 

The answering defendant thereafter filed timely motions for a new 
trial and for judgment, notwithstanding the verdict of the jury. 

Counsei for plaintiff in error argues the following propositions of 
error in their brief: 

“Under the petition in error filed herein and under the specifications 
of error made in this brief, we desire to present to the court the following 
propositions : . 

“(1) An untrue statement of facts made by an obligee in a bond to 
one about to become a surety, which statement is made the basis of the 
execution of the bond, precludes a recovery on the bond. 

“(2) A recovery against a surety is precluded by the failure of an 

obligee in a fidelity bond to disclose to one about to become a surety any 
knowledge which it has of dishonesty on the part of the principal in said 
bond or any acts of the principal which would constitute defaults under the 
terms of the bond or of such nature as would affect the surety’s decision to 
become bound on such bond. 
“(3) No notice having been given to the surety of the various de- 
faults of the principal as required by the terms of the bond, there can be 
no recovery for losses occurring after defaults, notice or knowledge of 
which is chargeable to the obligee. 

“(4) The various items of recovery as shown by the answers of the 
jury to the special interrogatories are not losses resulting from acts of the 
principal which constitute either larceny or embezzlement from the bank. 

“(5) The court erred in instructing the jury to examine the pleadings 
in order to determine the issues and to refer to tabulations and exhibits 
therein contained in reaching their conclusion, and further erred in submit- 
ting to the jury the special interrogatories in the form in which they were 
submitted.” 

Concerning the first proosition, counsel say in their brief: 

“It is alleged in paragraph 8 of the separate answer of the defendant 
Maryland Casualty Company that the plaintiff the First State Bank of 
Dewar executed and delivered to the Maryland Casualty Company the fol- 
lowing written statement to wit: 

“The undersigned hereby certifies that Mr. Scott W. Whitehead has 
been continuously in our employ since January 20, 1914, and under bond 
in the National Surety Company, and has faithfully and honestly ac- 
counted for all money and property in his control or custody and has never 
been in default to us at any time. 

“He has performed his duties in an acceptable and satisfactory man- 
ner, and we know of no reason why a guarantee bond on his behalf should 
not be issued. 

“Dated this 25th day of February,.A. D. 1916. 

First State Bank, Dewar, Okl., 
By Scott W. Whitehead.’” 

In the plaintiff's reply the execution and delivery of this statement is 
not denied under oath, and is therefore admitted. Willoughby v. F. & D. 
Co., of Md., 16 Okl. 546, 85 Pac. 713, 7 L. R. A. (N. S.) 548, 8 Ann. Cas. 
603, affirmed; Cherry, Receiver, v. F. & D. Co., of Md., 205 U. S. 537, 27 
Sup. Ct. 790, 51 L. Ed. 920; Hughes v. County Commissioners, 50 Okl. 
410, 150 Pac. 1029, and cases cited. Y 

Neither did the bank in its reply allege any matters or things which 
would in any way tend to avoid the effect of the execution and delivery 
of such statement. However, had the authority of Whitehead to make 
such certificate or statement on behalf of the bank been questioned or 
raised by the pleadings, the result must have been the same. 

The bond itself in bold type provides: , 

“Whereas, the employer has delivered to the Maryland Casualty Com- 
pany, a corporation of the state of Maryland, hereinafter called the ‘com- 
pany,’ certain written statements relative to the employee, his conduct, 
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duties, employment and accounts, the manner of conducting the business 
of the employer, and other things connected with the issuance of this 
bond: 

“Now, therefore, * * * The company hereby covenants,” etc. 

And further: 

“This bond is executed by the company upon the following express 
conditions, which shall be deemed conditions precedent to any right of 
the employer to recover hereunder: 

“First. That the acceptance and retention of this bond by the em- 
ployer shall be considered as conclusive evidence that the empioyer con- 
sents and agrees to all the terms, conditions and provisions contained 
herein, and all written statements made, or which at any time may be 
made by the employer, in connection with the bond, or any renewal thereof, 
are warranted by the employer to be true, and if any such statements shall 
be found to be untrue in any particular, or if the employer shall willfully 
suppress or mistate any fact in making any claim for, or in proving any 
loss under this bond, then this bond shall become void, and the company 
shall not be liable to the employer for any claim whatsoever made under 
or by virtue of this bond.” 

In addition to the “Employer’s Certificate,” above referred to, the 
bond on its face provides: 

“This bond is executed by the company upon the following express 
conditions which shall be deemed conditions precedent to any right of the 
employer to recover hereunder: 

“Ninth. That the employer has no knowledge of any act of fraud or 
dishonesty on the part of the employee, committed while in the services of 
the employer or elsewhere. * * *” 

In answer to this proposition, counsel for plaintiff bank say in their 
brief : 

“Plaintiff in error contends that an untrue statement of facts made 
by an obligee in a bond to one about to become a surety, which statement 
is made the basis of the execution of the bond, precludes a recovery on 
the bond. They base their argument on what they claim to have been an 
untrue statement by the first State Bank of Dewar in its application for 
the bond sued upon in this case to the effect that said Scott W. White- 
head had been in the bank’s employment since January 20, 1914, and faith- 
fully and honestly accounted for all money and property in his control 
and had never been in default to the bank at any time. 

“The defendant in error contends that there had been no such repre- 
sentations made by the First State Bank of Dewar in the procurement of 
said bond, but that the Maryland Casualty Company in truth and in fact 
elected to issue the bond sued upon in this action on the mere statement 
and representations of Scott W. Whitehead himself. * * * 

“Plaintiff in error admits in his brief at page 65, and the evidence 
shows, that the First State Bank of Dewar was a ‘one man bank.’ Scott 
W. Whitehead was that one man. There is no evidence showing that any 
of the other officers of this bank ever saw this bond. The company wrote 
this bond knowing, or at least bound to know what the laws of Okla- 
homa were relative to such bonds. Under section 262, R. L. 1910, the state 
banking board of Oklahoma is made the custodian of the bonds of officers 
of state banks. This bond was issued in compliance with the representa- 
tions of Scott W. Whitehead; was sent to the one man bank to be received 
by him and forwarded to the state banking board at the state capitol 
there to be held by the banking board. 

“Plaintiff in error has cited numerous cases to the effect that repre- 
sentations made in procuring bond, when described as warranties, are con- 
sidered by the courts to be warranties, and that untrue statements made in 
such employer's certificate would render the bond void. 

“We have carefully examined these authorities, and we do not find a 
single case cited by plaintiff in error to be in exact point. In each case 
cited in its brief the employer’s certificate attached to the application for 
bond was in fact signed by some officer of the bank other than the appli- 
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cant himself. Questions arose as to the authority of such cfficer to bind 
the bank with his representations, but after inspecting these cases we find 
that in each case the application was in fact signed by some other officer 
and not by the applicant and the insured himself. We have searched the 
authorities and have not been able to find a case in which the facts were 
similar to the case at bar, and we doubt if there is such a case in the 
books. 

“Scott W. Whitehead was acting for himself in this transaction, and 
in making his self-serving declarations concealing his former shortages 
was acting contrary to the interests of the bank and the bank was not 
bound by his representations.” 

We will examine the contentions of counsel above set out. 

[5] The record discloses, and counsel for the respective parties ad- 
mit, that the plaintiff bank was a “‘one man bank” and Scott W. White- 
head was that one man, and it follows that such situation could only have 
existed and been brought about by the action or nonaction of the board 
of directors of the plaintiff bank. In this situation the plaintiff bank isnot 
in a position to complain at the action of Scott W. Whitehead, its cashier, 
in the matter of making application to the defendant bonding company 
for the bond sued upon, and in furnishing the defendant with the certifi- 
cate containing the alleged false statement urged as a defense in this ac- 
tion. 

The rule is thus laid down by Michie on Banks and Banking, vol. 1, 
p. 737, § 105, subd. 3, title, Cashier; wherein it is said: 

“And where the directors of a bank allow the cashier to take the gen- 
eral charge and management of the business and contracts of the bank, all 
its contracts made within the scope of the power of the bank are binding 
upon it” 
citing, in support thereof, City Bank v. Perkins, 17 N. Y. Stper. Ct. 420, 
where, in syllabus 1, the court said: 

“Where the directors of a bank allow its cashier for several years in 
succession, without interference or inquiry by them, to transact the busi- 
ness of the bank, in such manner as in his judgment may be proper and 
for its interest, they thereby, in effect, authorize him to make any and all 
contracts which he deems expedient in relation to its business which the 
directors might lawfully make, and such contracts will conclude the bank 
as between it and a party who has dealt with it through such cashier.” 

The Supreme Court of New York, in Beers v. Phoenix Glass Co., 14 
Barb. 358-361, held that, in order to make particular transactions of the 
officers of a corporation binding upon the corporation itself, it is not 
necessary to prove they were directly authorized. “If the directors of a 
company, no matter whether through inattention or otherwise, suffer its 
subordinate officers to pursue a particular line of conduct for a consider- 
able period, without objection, they are as much bound to those who are 
not aware of any want of authority as if the requisite power had been 
directly conferred.” 

In the Court of Appeals of New York it was said, in New Hope & 
Delaware Bridge Co. v. Phenix Bank, 3 N. Y. 166, that— 

“A letter from the cashier * * * on the business of his bank is a 
letter from the bank; a letter to the cashier relating to the business of his 
bank is a letter to his bank; and the bank is chargeable with knowledge 
of the contents of such letter.” 


Such was the holding in the case of Willoughby v. F. D. Co., 16 Okl. 
546, 85 Pac. 713, 7 L. R. A. (N. S.) 548, 8 Ann. Cas. 603, and affirmed by 
the Supreme Court of the United States in Cherry, Rec., etc. v. F. & D. 
Co., of Md., 205 U. S. 537, 27 Sup. Ct. 790, 51 L. Ed. 920. 


It is no answer to this proposition for counsel to say that Scott W. 
Whitehead was acting for himself in this transaction in face of the dis- 
closures in the record that it was a one man bank. He, by virtue of this 
one man power, was the agent of the bank, clothed with power to make 
the certificate complained of, and when the bank accepted the bond and 
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claimed the benefits under it, it took the same burden with any and all 
valid defenses that the surety might have thereto. 

In Warren Deposit Bank v. F. & D. Co., of Md., 116 Ky. 38, 74 S. 
W. 1111, the court said: 

“Where a bank seeks to avail itself of the benefit of the actions of 
its president in securing the execution of a bond guaranteeing the fidelity 
of its cashier, it must accept such actions subject to the president’s repre- 
sentations inducing the execution of the contract by the surety.” Wil- 
loughby v. F. & D. Co., 16 Okl. 546, 85 Pac. 713, 7 L. R. A. (N. S.) 548, 
8 Ann. Cas. 603, supra; Pittsburgh, C. & St. L. R. Co. v. Keokuk & Hamil- 
ton Bridge Co., 131 U. S. 371, 9 Sup. Ct. 770, 33 L. Ed. 157; N. Y. Life 
py Co. v. Thomas C. Fletcher, 117 U. S. 519, 6 Sup. Ct. 837, 29 L. Ed. 

Counsel for the defendant cite numerous cases fully sustaining their 
contentions in their first proposition, that is, the common-law rule, among 
which are the following: Jeffries v. Economical Mut. L. Ins. Co, 22 
Wall. 53, 22 L. Ed. 835; AEtna Life Ins. Co. v. France, 91 U.S. 513, 23 
L. Ed. 401; Guar. Co., of N. Am. v. Mechanics’ Bank & Trust Co., 183 
U. S. 402, 22 Sup. Ct. 124, 46 L. Ed. 253; Willoughy v. F. & D. Co., 16 
Okla. 546, 85 Pac. 713, 7 L. R. A. (N. S.) 548, 8 Ann. Cas. 603; Cherry 
v. F. & D. Co., 205 U. S. 537, 27 Sup. Ct. 790, 51 L. Ed. 920; New York 
Life Ins. Co. v. Fletcher, 117 U. S. 519, 6 Sup. Ct. 837, 29 L. Ed. 934; 
Model Mill Co. et al v. Fidelity & Deposit Co., of Md., 1 Tenn. Ch. App. 
365; Bank of Hardinsburg & Trust Co. et al. v. American Bonding Co., 
of Baltimore, Md., 153 Ky. 579, 156 S. W. 394; Fidelity & Deposit Co. v. 
Kane, Special Banking Com., 182 Ky. 648, 206 S. W. 888; National Surety 
Co. v. Globe Grain & Milling Co., 256 Fed. 601, 167 C. C. A. 631, 4 A. L. 
ae Ole ; 

[1-4] Counsel for the defendant's first proposition, “an untrue state- 
ment of facts made by the obligee in a bond, to one about to become a 
surety, which statement is made the basis of the execution of a’ bond, 
precludes a recovery on the bond,” we think overstates their case. Such 
is the general rule, but the rule has been modified by the statutes of this 
state. Chapter 38, R. L. 1910, on Insurance, section 3402, defines insurance 
companies, domestic and foreign; section 3403 defines contracts of insur- 
ance; and section 3404 classifies the kinds of insurance, and subdivision 
7 makes insurance “against loss from the defaults of persons in positions 
of trust, public or private, or against loss or damage on account of neg- 
lect or breaches of duty or obligations guaranteed by the insurer,’ con- 
tracts of insurances. 

Section 3467 of chapter 38 provides as follows: 

“In any claim arising under a policy which has been issued in this 
state by any life insurance company, without previous medical examina- 
tion or without the knowledge and consent of the insured, or in case said 
insured is a minor, without the consent of the parent, guardian or other 
person having legal custody of said minor, the statements made in the ap- 
plication shall, in the absence of fraud, be deemed representations and not 
warranties; provided, however, that the company shall not be debarred 
from proving as a defense to such claim that said statements are willfully 
false, fraudulent or misleading; and Provided, further, that every policy 
which contains a reference to the application of the insured, either as a 
part of the policy or as having any bearing thereon, must have attached 
thereto a correct copy of the application, and unless so attached the same 
shall not be considered a part of the policy or received in evidence.” 

[6] That section of the statute was construed by this court in the 
case of Continental Casualty Co. v. Owen, 38 Okl. 107, 131 Pac. 1084, 
where, in an exhaustive opinion by Kane, Justice, after quoting the gen- 
eral rule that “the answers of the insured were warranties, and that a 
false statement made therein, rendered the policy void,” supra, said: 

“That, undoubtedly, was the rule at common law, and it applies to 
the case from which the above excerpt is taken, for the reason that the 
Policy issued in that case was not one to which the statute hereinafter 


un 
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referred to applies. Whilst from the terms of the statute its scope as to 
the exact classes of policies it is intended to embrace is not entirely clear, 
as the parties by common consent seem to agree that it does apply to the 
policy issued in the case at bar, a general discussion of that question is 
not necessary. 

“At common law the warranty of the truth of the answer to a spe- 
cific inquiry in the application implied the agreement that the subject- 
matter of the question and answer is to be regarded as material, and that 
an untrue answer thus warranted avoids the policy, whether the answer 
be made in good faith or not. Anderson v. Fitzgerald, 4 H. L. Cas. 484. 
Several states, amongst them our own, have passed statutes for the pur- 
pose of relieving against the hardships arising from the strict enforcement 
at common law of warranties in insurance policies concerning matters 
having no real or proximate relation to the risk assumed by the insurer. 
By the aid of such warranties, and the innocent mistakes of the insured, 
it often happened that the insurer was able to escape liability, on a ground 
having no real merit and of the purest technicality. That such statutes are 
remedial in their nature, and quite within the police power of the Legisla- 
ture, is no longer an open question. Penn. Mutual Life Ins. Co. v. Mech- 
anics’ Savings Bank & Trust Co., supra; White v. Conn. Mut. L. Ins. Co., 
4 Dill. 177, Fed. Cas. No. 17,545; Equitable L. Assur. Soc. v. Clements, 
140 U. S. 226, 11 Sup. Ct. 822, 35 L. Ed. 497; Wall. v. Equitable L. As- 
sur. Soc. (C. C.) 32 Fed. 273; Eagle Ins. Co. v. Ohio, 153 U. S. 446, 14 
Sup. Ct. 868, 38 L. Ed. 778; Reilly v. Franklin Ins. Co., 43 Wis. 449, 28 
Am. Rep. 552; Insurance Co. v. Leslie, 47 Ohio St. 409, 24 N. E. 1072, 9 
LA Se 

“The evident purpose of this statute is to strike down warranties in 
insurance policies of this class and to provide a rule of construction for 
the purpose of preventing injustices. Hermany v. Fidelity Mut. L. Ass’n, 
151 Pa. 17, 24 Atl. 1064. This is accomplished by giving to the statements 
contained in an application the status of representations and providing 
that the insurance company shall not be debarred from proving as a de- 
fense that such ‘statements are willfully false, fraudulent or misleading.’ 

“A leading case in support of the principle that in case of represcnta- 
tions, knowledge and good faith of the applicant are of paramouni im- 
portance is Moulor v. American Life Ins. Co., 111 U. S. 335, 4 Sup. Ct. 
466, 28 L. Ed. 447. Indeed, it may be said that it is well settled that, to 
avoid a policy for misrepresentation, the false statement must have been 
made willfully and with intent to deceive, and must have been relied on 
by the insurer. Metropolitan Life Ins. Co. v. Larson, 85 Ill. App. 143; 
Washington Life Ins. Co. v. Haney, 10 Kan. 525; Northwest Mutual Life 
Ins. Co. v. Woods, 54 Kan. 663, 39 Pac. 189; Kettenbach v. Omaha Life 
Ass’n, supra; Fitzgerald v. Supreme Council Catholic Mut. Ben. Ass’n, 
39 App. Div. 251, 56 N. Y. Sup. 1005; Metropolitan Life Ins. Co. v. 
Howle, 62 Ohio St 204, 56 N. E. 908; Alden v. Supreme Tent of Knights 
of Maccabees of the World, 78 App. Div. 18, 79 N. Y. Supp. 89; Provi- 
dent Savings Life Assur. Soc. v. Cannon, 103 Ill. App. 534; Id. 201 II. 
260, 66 N. E. 388; Ley v. Metropolitan Life Ins. Co., 120 Iowa, 203, 94 
N. W. 568. 

“But for the statute heretofore considered, the provisions of the pol- 
icy involved herein would render the answer to each question of the ap- 
plication material with all the consequences thereby imposed by the law 
of insurance, but it was the chief purpose of the statute to destroy such 
conventionality and to open to judicial investigation the question on its 
merits. The general rule undoubtedly is that under statutes of this kind 
questions as to the materiality of the statements and the intent of the in- 
sured to deceive are for the jury. Penn. Mut. Life Ins. Co. v. Mech- 
anics’ Saving Bank & Trust Co., supra; Price v.-Standard Life & Accident 
Ins. Co., 90 Minn. 264, 95 N. W. 1118; Lewis v. Metropolitan Life Ins. 
Co., 163 Mass. 117, 39 N. E. 792; New York Life Ins. Co. v. Fletcher, 117 
U. S. 519, 6 Sup. Ct. 837, 29 L. Ed. 934; March v. Metropolitan Life Ins. 
Co., 186 Pa. 629, 40 Atl. 1100, 65 Am. St. Rep. 887; Murphy v Prudential 
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Ins. Co., 205 Pa. 444, 55 Atl. 19; Fidelity Mutual Life Ass’r of Phila. 
Pa. v. Miller, 92 Fed. 63, 34 C. C. A. 211. 

“Under our statute, the statements made in an application for insurance 
must be shown to be willfully false in order to constitute a defense to an 
action on the policy.” 

The rule announced was followed by this court in the cases of Shawnee 
Life Ins. Co. v. Watkins, 53 Okl. 188, 156 Pac. 181; Mutual Life Ins. Co. 
v. Clara Boucher et al., 83 Okl. 42, 200 Pac. 534; Guthrie Nation! Bank v. 
F. & D. Co., 14 Okl. 636, 79 Pac. 102, and reaffirmed in 17 Okl. 397, 87 Pac. 
300. 

Under the authorities cited, supra, all questions as to the materiality 
ef the statements and the intent of the assured were for the jury. In the 
instant case, this defense was rejected by the trial court, and he refused to 
submit the same to the jury. This was reversible error. 

As was said by this court in Continental Casualty Co. v. Owen, supra: 

“The evident purpose of this statute is to strike down warranties in 
insurance policies of this class and to provide a rule of construction for the 
purpose of preventing injustices. * * * This is accomplished by giving 
to the statements contained in an application the status of representations 
and providing that the insurance company shall not be debarred from prov- 
ing as a defense that such ‘statements are willfully false, fraudulent, or 
misleading.’ ” 

These were questions for determination by the jury under proper in- 
structions from the court 

Having reached the conclusion that the cause must be reversed, it will 
not be necessary to notice at length the other errors assigned by the de- 
fendant; but inasmuch as the cause will be remanded for new trial, we deem 
it well to say that in our opinion the trial court erred in excluding the records 
of the bank, showing the status of Scott W. Whitehall’s account therein 
during the time that he was cashier in the bank. 

The defense of the defendant being one of fraud, great latitude is 
allowed in such defense in the matter of proof, and the records of the bank, 
we think, are clearly admissible as going to the questions of the truthful- 
ness of his statements as well as the facts certified to by the bank in its 
statement. We think all of the record of the bank during his incumbency 
as cashier that tended in any way to throw light upon his transactions as 
cashier were admissible. 

Nicholson, Kennamer, and Harrison, JJ., concur. 

Branson, J., concurs in the conclusion. 

McNELLL, J. I am unable to agree with the majority opinion for two 
reasons : 

First, the majority opinion holds that section 3467, R. L. 1010, is appli- 
cable in determining whether the representations made in an application 
for a surety bond are warranties or merely representations. It is my con- 
tention, when the court holds the above section of the statute is applicable, 
then the questions regarding the falsity of the representations made in 
the application become immaterial and cannot be questioned, because said 
statute in plain and unambiguous language provides: 

“Provided, further, that every policy which contains a reference to the 
application of the insured, either as a part of the policy or as having any 
bearing thereon, must have attached thereto a correct copy of the applica- 
tion, and unless so attached the same shall not be considered a part of the 
policy or received in evidence.” 

In the instant case, the bond or contract of insurance contains no copy 
of the application nor the employer's certificate attached thereto; therefore 
by the plain provisions of the statute, the aplication not being attached to 
the policy, the defendant company was not entitled to introduce the appli- 
cation in evidence, and then question the correctness of the answers. If part 
of the statute is applicable, then it is all applicable. It appears clear to me 
that the plain language of the statute settles all the questions considered in 
the majority opinion and holds to the contrary, to wit: That the evidence 
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regarding the statements made in the application, and employer’s certificate, 
which is part of the application, are inadmissible because the application 
was not attached to the contract of insurance. 

I do not agree with the opinion for another reason: The majority 
opinion holds when the cashier signed the bank’s name to his application, 
certifying that he was not in default, when in fact he was in default, al- 
though his defalcation was unknown to any other member of the bank, the 
certificate became the certificate of the bank, and the bank is bound by the 
representations made therein, and further that the cashier's knowledge of 
his defalcation was knowledge to the bank. 

This exact question was passed on by the Supreme Court of the United 
States in the case of American Surety Company of New York v. Pauly, 
170 U. S. 133, 18 Sup. Ct. 552, 42 L. Ed. 977. The fifth and seventh syllabus 
are as follows: 

“The presumption that the agent informed his principal of that which 
his duty and the interests of his principal required him to communicate 
does not arise where the agent acts or makes declarations, not in execution 
of any duty that he owes to the principal, nor within any authority pos- 
sessed by him, but to subserve simply his own personal ends or to commit 
some fraud against the printipal.” 

“7. False representations as to the honesty of a cashier who applies to 
a surety company for a bond, made by the president of the bank, not in 
the course of the business of the bank nor within any authority which he 
possessed, but in pursuance of a scheme between him and the cashier to 
defraud the bank,,—will not be chargeable to the bank or defeat the liability 
on the bond.” 

In the body of the opinion it is stated: 


“In its charge to the jury the trial court called attention to another 
defense made by the company, namely, that the bond was void by reason of 
fraudulent misrepresentations and concealments of Collins acting as the 
president of the bank. The court said: ‘It is said that this bond of indem- 
nity was bottomed upon an application which was certified to by the bank 
itself, and that in the application facts were misrepresented and facts were 
concealed with fraudulent intent on the part of the bank; therefore that 
the bond is void. The application was accompanied by a certificate of Col- 
lins, the president of the bank. The only knowledge of any facts which 
ought to have been communicated, or were misrepresented, the only knowl- 
edge which the bank possessed at the time that application was made, was 
the knowlede of Collins himself. Ordinarily a corporation, like any other 
principal, is chargeable with the knowledge of any facts which are known 
to its agents; but in this case all these transactions, if there were any 
transactions of a fraudulent and dishonest character on the part of the 
cashier, were transactions for the benefit of Collins and he was a partici- 
pator in the fraud, and under those circumstances the law does not infer 
that the agent or the officer will communicate the fact to his principal, the 
corporation, and under such circumstances the corporation is not bound by 
his knowledge. So this defense melts away and there is nothing of it 
whatever.” 

The court in reviewing a long line of cases that holds the act of the 
agent is the act of the principal, when acting within the scope of his au- 
thority, states as follows: 

“None of the cases cited embrace the present one. In the first place, 
the procuring of a bond for O’Brien, in order that he might become qualified 
to act as cashier, was no part of the business of the bank nor within the 
scope of any duty imposed upon Collins as president of the bank. It was 
the business of O’Brien to obtain and present an acceptable bond. And it 
was for the bank, by its constituted authorities, to accept or reject the 
bond so presented. The bank did not authorize Collins to give, nor was it 
aware that he gave, nor was he entitled by virtue of his office as president 
to sign any certificate as to the efficiency, fidelity, or integrity of O’Brien. 
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No relations existed between the bank and the Surety Company until 
O’Brien presented to the former the bond in suit. What therefore Col- 
lins assumed in his capacity as president to certify as to O’Brien’s fidelity 
or integrity, was not in the course of the business of the bank nor within 
any authority he possessed. He could not create such authority by simply 
assuming to have it. The Circuit Court of Appeals, speaking by Judge 
Lacombe, well said that there were many acts which the president of a 
bank may do without express authority of the board of directors, in some 
cases because the usage of the particular bank impliedly authorized them, 
in other cases because such acts were fairly within the ordinary routine of 
his business as president; but that the making of a statement as to the 
honesty and fidelity of an employee for the benefit of the employee, and to 
enable the latter to obtain a bond insuring:his fidelity, was no part of the 
ordinary routine business of a bank president, and there was nothing to show 
that by any usage of this particular bank such function was committed to 
its president. 

“Tt must therefore be taken, as between the bank and the company, 
that the former cannot be deemed, merely by reason of Collins’ relation to 
it, to have had constructive notice that he as president gave the certificate 
in question. 

“The presumption that the agent informed his principal of that which 
his duty and the interests of his principal required him to communicate does 
not arise where the agent acts or makes declarations not in execution of 
any duty that he owes to the principal, nor within any authority possessed 
by him, but to subserve simply his own personal ends or to commit some 
fraud against the principal. In such cases the principal is not bound by the 
acts or declarations of the agent unless it be proved that he had at the time 
actual notice of them, or, having received notice of them, fails to disavow 
what was assumed to be said and done in his behalf.” 

Under the law in this state, it is necessary for a cashier to procure a 
bond for himself. It is not the duty of the bank to procure said bond, but 
the duty of the cashier. In making application for a bond, the cashier acts 
for himself and not for the bank. The application of the company required 
the applicant to obtain a certificate from his employer This was no busi- 
ness of the bank, nor did such duty devolve upon the bank to give such a 
certificate. The cashier, Whitehead, acting for himself, executed the fol- 
lowing certificate which was attached to his application: 

The undersigned hereby certifies that Mr. Scott W. Whitehead has 
been continuously in our employ since January 20th, 1914, and under bond 
in the National Surety Company and has faithfully and honestly accounted 
for all money and property in his control or custody and has never been 
in default to us at any time. 


“He has performed his duties in an acceptable and satisfactory man- 
ner and we know of no reason why a Guarantee Bond on his behalf should 
not be issued. 

“First State Bank, Dewar, Okl. 
“By Scott W. Whitehead. 
“Dated this 25th day of February, A. D. 1916.” 


The certificate disclosed that the bank’s name was written by White- 
head, so in writing the employer's name to the certificate, the cashier did 
not do so in the course of the business of the bank, nor by any authority 
which he possessed, but wrote the bank’s name in pursuance of a scheme 
of his own, to defraud the bank. So under those conditions, it makes no 
difference about beine a one man’s bank, as executing such a certificate was 
not the business of the bank The law of this state requires a bank to be 
operated by its officers and the board of directors of the bank. This was 
known by the.company, and when the surety company accepted the applica- 
tion, and the employers certificate disclosed the bank’s name was written 
theron by Whitehead himself, if they had an application signed by White- 
head. It is in that class of cases the law does not presume that an agent 
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will inform his principal of his dishonesty, and knowledge of the agents dis- 
honesty is not imputed to the principal. 

In my judgment the opinion of the court is very far-reaching, and if 
permitted to stand will have the force and effect of nullifying bonds of 
all cashiers; for if we hold the knowledge of the cashier’s dishonesty is 
imputed to the bank, then the bonds become worthless. 

For the reasoris stated, I dissent. 


Ta 


AMERICAN SURETY CO. OF NEW YORK vy. TARBUTTON. 
(No. 2677.) 


(Court of Civil Appeals of Texas. Texarkana. Feb. 28, 1923. Rehear- 
ing Denied March 8, 1923.) 


248 Southwestern Reporter, 435. 

1. DEPOSITARIES—RECITAL IN BOND THAT BANK CHOSEN 
DEPOSITORY FOR “SCHOLASTIC YEAR” HELD NOT PART 
OF CONDITIONAL BOND LIMITING TERM OF APPOINT- 
MENT. 

The recital in a statutory bond executed by a bank, as depository of 
school district funds, that the bank was chosen depository for the “schc- 
lastic year beginning September 1, 1920, and ending August 31, 1921,” held 
not a part of the condition of the bond operating to limit the terms of ap- 
pointment of the bank as depository in a way not authorized by Vernori's 
Sayles’ Ann. Civ. St. 1914, art. 2771, as amended by Act March 20, 1917 
(Gen. Laws 1917, c. 160 [Vernon’s Ann. Civ. St. Supp. 1918, art. 2771]). 

(For other cases, see Depositaries, Dec. Dig. § 7.) 

2. BONDS — IF BOND CONTAINS SUBSTANTIAL REQUIRE- 
MENTS OF STATUTE, IT IS VALID. 

Except where the statute declares all bonds void which do not strictly 
comply with the requirements therein prescribed, a bond need not be in 
the exact words of the statute, provided it includes substantially all that 
the statute requires, 

(For other cases, see Bonds, Dec. Dig. § 32.) 


3. DEPOSITARIES—STIPULATION IN BOND, PROVIDING FOF 
INTEREST ON AVERAGE DAILY BALANCES ON SCHOCTI: 
DISTRICT FUNDS, HELD NOT TO RENDER BOND MORE 
BURDENSOME THAN STATUTE CONTEMPLATED. 


While Vernon’s Sayles’ Ann. Civ. St. 1914, art. 2771, as amended by 
Act March 20, 1917 (Gen. Laws 1917, c. 160 [Vernon’s Ann, Civ. St. Supp. 
1918, art. 2771]), provides that a bank selected as treasurer of school dis- 
trict funds shall give a bond “to safely keep and faithfully disburse ae 
and to “pay over to his successor all balances remaining in his hands,” 
provision in a bond requiring the bank to “faithfully keep said funds “an 
account for them,” with interest on the average daily balances, held not to 
render such bond more onerous than authorized by the statute, which de- 
clares that the person making the best bid of interest on the average dai'y 
balances shall be chosen treasurer; a stipulation that the bank pay inter- 
est being no more than a particular undertaking covered by the stipula- 
tion that it would “faithfully discharge the treasurer’s duties.” 

(For other cases, see Depositaries, Dec. Dig. § 7.) 


4. DEPOSITARIES—WHAT MUST AND MUST NOT BE READ 

IN STATUTORY BOND. 

Where a bond is given under the authority of a statute in force when 
it is executed, it will be presumed, in the absence of a contrary intention, 
that the intention of the parties was to execute a bond as required by the 
statute, which becomes a part of the bond as if incorporated in it; what- 
ever is included in the bond and not required by statute must be read out 
of it and whatever is not expressed in the bond, but required by statute, 
must be inserted in the bond. 

(For other cases, see Depositaries, Dec. Dig § 7.) 
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5. DEPOSITARIES—THAT STATUTORY BOND EXECUTED BY 
BANK ACTING AS TREASURER OF SCHOOL DISTRICT 
FUNDS WAS NOT IN EXACT WORDS OF STATUTE HELD 
NOT TO INVALIDATE IT. 

That the statutory bond executed by a bank as treasurer of school 
district funds and containing a provision that the bank should account “to 
the school board of the district and to the state superintendent of public 
instruction, according to law,” did not in terms require it to pay over bal- 
ances remaining in its hands to its successors, as provided in Vernon's 
Sayles’ Ann. Civ. St. 1914, art. 2771, as amended by Act March 20, 1917 
(Gen. Laws 1917, c. 160 [Vernon’s Ann. Civ. St. Supp. 1918, art. 2771]), 
held not to affect its validity as a statutory bond, the provision that the 
bank account to the school board and state superintendent to be treated as 
surplusage if such accounting is not required by law, and the require- 
ment of the law that it should pay over balances in its hands to its suc- 
cessors to be read into the bond. 

(For other cases, see Depositaries, Dec. Dig. § 7.) 


6. DEPOSITARIES—WHAT. EVIDENCE HELD SUFFICIENT TO 
SHOW BREACH OF STATUTORY BOND EXECUTED BY 
BANK AS TREASURER OF SCHOOL DISTRICT FUNDS. 
Breach of a statutory bond executed by a bank as treasurer of school 

district funds and by a surety company held sufficiently shown by evidence 

that, after the bank ceased to do business and closed its doors, the board 

of the trustees of the school district drew on it for the amount on deposit, 

that the draft was not paid, and that no part of the deposit, was ever paid. 
(For other cases, see Depositaries, Dec. Dig. § 14.) 


7. DEPOSITARIES—UNDERTAKING OF SURETY ON BOND EX- 
EXECUTED BY BANK AS DEPOSITORY OF SCHOOL DIS- 
TRICT FUNDS HELD TO CONTINUE UNTIL BANK’S SUC 
CESSOR QUALIFIED AND SELECTED. 

Under Vernon's Sayles’ Ann. Civ. St. 1914, art. 2771, as amended hy 
Act March 20, 1917 (Gen. Laws 1917, c. 160 [Vernon’s Ann. Civ. St. Supp 
1918, art. 2771]), a bank selected as depository of school district funds 
held required to serve as such until its successor is “duly selected and 
qualified and hence, where a bank, after executing the statutory bond, was 
chosen depository “for the scholastic year beginning September, 1920, and 
ending August 31, 1921,” and had been selected as its own successor on Au- 
gust 31, 1921, but not qualifying as such by giving another bond, it was, by 
the terms of the statute, at the time deposits after August 31, 1921, were 
made, serving as depository under its appointment on September 1, 1920, and 
the undertaking of the surety on the bank’s bond continued until the bank’s 
successor was selected and qualified, and as such the surety was liable for 
the amount deposited after August 31, 1921. 

(For other cases, see Depositaries, Dec. Dig. § 13.) 

8. DEPOSITARIES—SURETY ON BANK’S BOND HELD NOT RE- 
LIEVED FROM PAYING INTEREST AFTER BANK CLOSED 
ITS DOORS. 

A. surety on a statutory bond executed by a bank under Vernon’s Say- 
les’ Ann. Civ. St. 1914, art. 2771, as amended by Act March 20, 1917 (Gen. 
Laws 1917, c. 160 [Vernon’s Ann. Civ. St. Supp. 1918, art. 2771]), as de- 
pository of school district funds, who undertook that the bank would pay 
interest on deposits, such surety /e/d not released from paying interest 
from the time the bank was ordered to close its doors by the Commissioner 
of Insurance and Banking. 

(For other cases, see Depositaries, Dec. Dig. § 13.) 


Appeal from District Court, Smith County; J. R. Warren, Judge. 

Action by A. B. Tarbutton, President of the Board of Trustees of the 
Troup Independent School District, against the American Surety Company 
of New York and another. Judgment for plaintiff, and defendant named 
appeals. Affirmed. 
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MOWREY v. FIDELITY & DEPOSIT CO. OF MARYLAND. 
(No. 8284.) 


(Court of Civil Appeals of Texas. Galveston. March 1, 1923.) 
251 Southwestern Reporter, 252. 


1. APPEAL AND ERROR — DISMISSAL OF APPEAL FOR FAII- 
URE TO FILE BRIEFS AS REQUIRED IS WITHIN APPEL- 
LATE COURT'S DISCRETION. 

Where a motion to dismiss an appeal because of failure to file briefs 
sooner than three days before submission shows no willful infraction of the 
rule nor any material injury to defendant in error, the matter is within 
the sound discretion of the appellate court. 

(For other cases, see Appeal and Error, Dec. Dig. § 773[2].) 


2. APPEAL AND ERROR — APPEAL BOND AFTER DISMISSAL 
OF APPEAL CANNOT BE REFILED AS WRIT OF ERROR 
BOND. 

Where an attempted appeal has been dismissed because of appellant's 
failure to file his appeal bond in time, the bond becomes functus officio, 
and the obligation of the sureties thereon ceases, and it cannot thereafter 
be refiled as a bond for a writ of error, under Rev. St. arts. 2089 and 2097. 

(For other cases, see Appeal and Error, Dec. Dig. § 373[1].) 

Error from District Court, Harris County; Chas. E. Ashe, Judge. 

Action between C. W. Mowrey and the Fidelity & Deposit Company of 
Maryland. Judgment for the latter, and the former brings error. Di3- 
missed. 


Warren & Conn, of Houston, for plaintiff in error. _ 
Gill Jones, Tyler & Potter, of Houston, for defendant in error. 


Graves, J. [1] At a former day of this term the defendant in error’s 
motion to dismiss this appeal because of the failure of plainuff in error te 
file briefs in this court sooner than about three days before submission an:} 
in the trial court at all was overruled. We are still of the opinion, despite 
its renewal in a new motion to dismiss, that that ground should not be sus- 
tained; in the circumstances presented there was shown neither a willful 
infraction of the rule with reference to the filing of briefs, nor any ma- 
terial injury to the defendant in error by the failure to file in the time and 
manner prescribed. Under such conditions, our Supreme Court has held 
that the matter is within the sound discretion of the appellate court. Rail- 
way Co. v. Holden, 93 Tex. 211, 54 S. W. 751. 

[2] The new motion to dismiss, however, challenges this court’s juris- 
diction to entertain the appeal for a reason not formerly suggested; that is, 
upon the ground that no writ of error bond has ever been filed in the case. 
This contention must be sustained. The facts upon this feature shown Ly 
the record are these: The bond on which the citation in error issued shows 
upon its face and by its file marks that it was the same instrument as was 
originally executed by the principal and sureties thereon in the effort to 
perfect an appeal in the cause, bore date of September 20, 1921, was filed 
and approved by the clerk as an appeal bond September 23, !921, and was, 
without change of any sort, merely refiled and reapproved December 28, 
1921. By his sworn motion for permission to file his transcript in this court 
plaintiff in error avers that he had “caused the clerk to refile as his bond 
for writ of error the appeal bond which appellant had previousty filed,” 
etc. The appeal so attempted to be perfected was subsequently dismissed 
by this court because of the failure of appellant to file this appeal bond in 
time. Then followed the present effort to bring the cause here by writ of 
error upon the same bond by merely having it refiled and reapproved by 
the clerk of the court below, as stated. 

In these circumstances, and under our statutes and authorities, we con- 
clude that, on the previous dismissal of the appeal by this court, this bond 
became functus officio, that the obligation of the sureties thereon then 
ceased, and that it cannot support the citation in error sued out to bring the 
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cause here by that method. R. S. arts. 2089, 2097; Stoner v. Spencer, 32 

Tex. 653; Kolp v. Shrader (Tex. Civ. App.) 168 S. W. 464. 

The appeal is accordingly dismissed@ for want of jurisdiction. 

Appeal dismissed. 

—_—_—___ ooo 
SOUTHERN SURETY CO. vy. PETROLIA LAND CO. (No. 6939.) 
(Court of Civil Appeals of Texas. San Antonio. April 25, 1923. Re- 
hearing Denied May 23, 1923.) 
252 Southwestern Reporter, 204. 

2. BONDS—FULL AMOUNT OF BOND MEASURE OF LIABILITY, 
THOUGH ACTUAL DAMAGES TO PAYEE NOT PROVEN. 
The liability on a bond conditioned upon the performance of a contract 

to drill an oil well on complete default was the full amount of the bond, 

though no actual damages to the payee were proven, and though the bond 

did not designate the amount to be paid as liquidated damages. 

(For other cases, see Bonds, Dec. Dig. § 62.) 

3. BONDS — IF DAMAGES FLOWING FROM DEFAULT PRO 
VIDED FOR IN BOND ARE UNCERTAIN, THEY WILL BE 
REGARDED AS LIQUIDATED AND MEASURED BY THE 
AMOUNT OF THE BOND. 

Where damages flowing from a default provided against in the bond 
are so uncertain or intangible ‘as to be unascertainable, they will be regarded 
as liquidated and will be measured by the amount of the bond. 

(For other cases, see Bonds, Dec. Dig. § 62.) 

Appeal from District Court, Tarrant County; Bruce Young, Judge. 

Action by the Petrolia Land Company against the Solar Vil Corpora- 
tion and the Southern Surety Company. Judgment for plaintiff, and the 
last-named defendant appeals. Affirmed. 


John T. Suggs, of Denison, for appellant. 

J. W. Kearby, of Fort Worth, for appellee. 

SmitH, J. The Solar Oil Corporation leased a tract of !and from the 
Petrolia Land Company, contracting with the latter to begin drilling an o1l 
well on the land within a specified period, and to diligently sink the well 
to a specified depth. The oil corporation, as principal, and the Southern 
Surety Company, as surety, executed a bond for $1,000, payable to the land 
company, conditioned upon the performance by the oil corporation of said 
obligations imposed upon it in the contract. The oil corporation (the prin- 
cipal) defaulted, and the land company (payee in the bond) sued the prin- 
cipal and the surety to recover the amount of the bond. Upon a trial 
without a jury, judgment was rendered against principal and surety for 
the amount of the bond. The surety company alone has appealed. 

[1] The trial court filed full findings of fact, but no statement of facts 
has been brought up. This state of the record simplifies the appeal, since 
it will be presumed, in the absence of a statement of facts, that there was 
evidence of every fact essential to support the judgment, and not nega- 
tived by the findings. 

[2] The trial court found, among other facts, that the principal in 
the bond wholly defaulted in its obligations, but further found that “no 
actual damages had been proven by plaintiff (the obligee in the bond) as 
a result of the’ default of the principal. The only question of law pre- 
sented here arises out of these findings. Stated generally, the surety com- 
pany contends that since it was not provided in the bond that the amount 
thereof should operate as liquidated damages, the sum named should be 
regarded as in the nature of a penalty, in virtue of which appellee’s re- 
covery must be restricted to such damages as it actually sustained by rea- 
son of the default; that the damages in such cases as this are easily as- 
certainable, and, as none were proven, appellee was not entitled to recover. 
The bond in question was in the usual form of such obligations, binding 
the principal and surety to the obligee “in the penal sum of $1,000.00, well 
and truly to be made,” conditioned upon the full performance by the prin- 
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cipal of the specified obligations imposed upon it in the contract in ques- 
tion. 

Contracts employing the word “liquidated” in designating the damages 
to be paid in event of breach are often held to provide for a penalty, and 
the word “penalty” used for this purpose is !:kewise often held to provide 
for liquidated damages. The application of the word used, in either 
event, depends upon the language of the contract and the facts in each 
case, and is determined by the intention of the parties rather than by the 
technical meaning of the word. R. C. L. p..562, and § 110 et seq.; Collier 
v. Betterton, 87 Tex. 440, 29 S. W. 467; Plow Co. v. Hardware Co. (Tex. 
Civ. App.) 236 S. W. 765. 


whether the amount nominated in the bond was intended as a penalty, or 
as liquidated damages. The amount was definitely fixed in the instru- 
ment, and the obligors bound themselves to pay the specified amount upon 
the happening of the stipulated contingemcy. The contingency occurred, 
and when the obligee brought suit, introduced the bond, and proved the 
kappening of the contingency, it made a prima facie case entitling it to 
recover the amount fixed in the bond. If that amount was fixed as a 
mere penalty, by which the obligee was restricted to the recovery of only 
such damages as he had actually sustained on account of the obligor’s 
default, such matters were clearly defensive, and the burden was upon the 
principal and surety to make such defense, and show that the damages were 
of such nature as to be clearly ascertainable, and were in fact substantially 
less than the amount designated in the bond. Appellant failed to make 
this defense, and judgment was properly rendered against it for the amount 
of the bond. 

[3] Moreover, if damages flowing from the default provided against 
in the bond were so uncertain or intangible in their nature as to render 
them unascertainable, they will be regarded as liquidated, and will be 
measured by the amount of the bond. So, in the absence of a statement 
of facts, it will be presumed that there was evidence of such uncertainty 
in the damages, and this presumption of itself requires affirmance of the 
judgment. 

Affirmed. 
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AMERICAN SURETY CO. v. GRACEY et a. (No. 1479.) 
(Court of Civil Appeals of Texas. El Paso. May 10, 1923.) 
252 Southwestern Reporter, 263. 


PRINCIPAL AND SURETY — EXTENDING CREDIT TO CUS- 
TOMERS BY OIL SALESMAN WITHOUT COMPANY’S PER- 
MISSION HELD NOT ACT OF “FRAUD” OR “DISHONESTY.” 


Where the liability of the surety under an indemnity bond was limited 
to acts of fraud, dishonesty, forgery, theft, embezzlement, etc., of its 
principal as a salesman for an oil company, the principal’s failure to ob- 
serve the rules of the company as to extending credit, in that he extended 
credit without permission, was not sufficient to show legal “fraud,” or “dis- 
honesty,” in the absence of a showing of design by him to cheat or de- 
fraud the company, or that he intended, when contracting with the com- 
pany, not to observe its rules; for mere breach of a promise is not fraud. 

(For other cases, see Principal and Surety, Dec. Dig. § 79.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Fraud; Second Series, Dishonesty.) 

Appeal from District Court, Eastland County; W. R. Ely, Judge. 

Action by the American Surety Company against Robert R. Gracey 
and others. Judgment for defendants, and plaintiff appeals. Affirmed. 

Barker & Barker, of Cisco, for appellant. 

Claude C. Wild and Wild & Holloway, all of Cisco, for appellees. 


WALTHALL, J. This suit was brought. by the‘ American Surety Com- 
pany of New York against R. R. Gracey, A. A. Webster, and J. C. Gude 
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to recover $1,350 on an indemnity bond, on which Gracey was principal, 
and Webster and Gude were his sureties, in the penal sum of $2,000; the 
bond reciting that Gracey had applied to the American Surety Company 
for bond in favor of the Magnolia Petroleum Company, and that the 
American Surety Company required indemnity, or counter security, and 
further recited its condition to be that if Gracey shall honestly and faith 
fully perform his duties in the employment named, and the American 
Surety Company shall not have any money to pay in consequence of its 
— for him, the indemnity obligation to be void, otherwise to be 
of force. 

Thereafter Gracey, as principal, and the American Surety Company, 
as surety, entered into an obligation to pay to the Magnolia Petroleum 
Company, as employer of Gracey, such pecuniary loss, not exceeding $1,- 
000, as the latter shall have sustained of money or other personal property, 
“by any act or acts of fraud, dishonesty, -forgery, theft, embezzlement, 
wrongful abstraction or willful misaapplication on the part of the em- 
ployee (Gracey), directly or through connivance with others, while in any 
position or at any location in the employ of the employer,” (Magnolia 
Petroleum Company). The suretyship of the American Surety Company 
was to begin September 16th and end with the date of the discovery by the 
Magnolia Petroleum Company, either of loss under the contract of em- 
ployment or of dishonesty on the part of Gracey, and stating a number of 
conditions and provisions not necessary to state here. Appellant alleged 
that by reason of the above obligation of the American Surety Company, 
as surety for Gracey, it was forced to pay to the Magnolia Petroleum 
Company the $1,000 by reason of losses, the amounts duly itemized, re- 
sulting to that company through the employment of Gracey, and because 
of Gracey’s breach of his obligation to that company. The necessity for 
employment of attorneys is alleged, and the agreement to pay $250, al- 
leged to be a reasonable compensation. The suit is to recover on the 
indemnity bond for the $1,000, interest and attorney fees. 

Gracey, Webster, and Gudé answered by general and special excep- 
tions, and general denial. 

_ The case was tried with a jury and submitted upon one special issue, 
Viz. : 

“Did the Magnolia Petroleum Company sustain any loss by reason of 
any act or acts of fraud, dishonesty, forgery, theft, embezzlement, wrong- 
ful abstraction or willful misapplication on the part of R. R. Gracey? 
Answer Yes or No.” . 

The jury answered “No.” 

Judgment was rendered that plaintiff take nothing by its suit, and that 
defendants recover their costs. 

Opinion. 

Appellant makes two contentions: First, that the court erred in re- 
fusing to give its requested charge, directing a verdict in its favor for the 
full amount of $1,000; second, the court should have set aside the verdict 
and granted a new trial on its motion when the uncontroverted evidence 
supports the cause of action, or any part thereof, as appellant insists that 
it does. 

Unquestionably the liability of the appellees to appellant under the 
indemnity bond is limited to the liability of the appellant to the Magnolia 
Petroleum Company under its obligation to that company as surety for 
Gracey against pecuniary loss of money or property to the extent of $1,- 
000, as recited in the bond “through any act or acts of fraud, dishonesty, 
forgery, theft, embezzlement, wrongful abstraction or willful misapplica- 
tion on the part of Gracey, directly or though connivance with others,” 
and within the times fixed by its bond or obligation. 

The evidence shows a loss to the Magnolia Petroleum Company of 
money and property through the agency of Gracey to the full extent of 
$1,000, and that the American Surety Company paid the $1,000 to the 
Magnolia Petroleum Company on account of said losses. 

The serious question presented is: Does the evidence show that the 
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losses were sustained on account of any act or acts of fraud, dishonesty, 
forgery, theft, embezzlement, wrongful abstraction or willful misappro- 
priation of such money or property on the part of Gracey as agent or em- 
ployee of the Magnolia Petroleum Company? If not, the finding of the 
jury on the one issue submitted should be sustained. If the evidence shows 
that the losses were sustained on account of any one or more of the acts 
mentioned the finding of the jury cannot be sustained, and the court should 
have set the verdict aside on the motion, and granted a new ‘rial. 

It is quite clear, we think, that the court was not in error in refusing 
to peremptorily instruct the jury to find in favor of appellant for the full 
amount of the $1,000, as insisted under the first proposition. 

It is clear that no act or acts of forgery, theft, embezzlement, wrong- 
ful abstraction or willful misapplication on the part of Gracey of any 
money or property of the Magnolia Petroleum Company is shown, and 
we need not discuss the evidence with reference to any of such acts. Then 
does the evidence show an act or acts of fraud or dishonesty on the part 
oe teeey in the disposition he made of the money or property received 
xy him 

As governing the conduct and authority of Gracey as agent of the 
Magnolia Petroleum Company in the disposition of the property, appel- 
lant refers us to the following portion of the agency contract: 


“I (referring to Gracey) agree to faithfully and conscientiously per- 
form all duties connected with the position I hold to the best of my. ability 
and to observe and obey all company rules and regulations strictly. I 
agree to sell the products of the company for cash, or promise of cash 
only, and not to exchange or promise to exchange the products of the com- 
pany for property or merchandise for my private use or account. I also 
agree that I will not incur personal bills and have them charged to the 
person or firm without first receiving authority from my division manager, 
and to stop selling on credit to any customer after having received notice 
from the division manager to sell to such customer for cash only. * * * 
I agree to faithfully and correctly account for all money, | stock and equip- 
ment placed in my charge or coming into my possession.’ 

Gracey was handling and selling the products of the Magnolia Petro- 
leum Company on commission. Without quoting the evidence, it was 
shown without opposing testimony, that Gracey sold the products of the 
Magnolia Petroleum Company to a number of people and firms on credit 
without having made application for permit, and without permit from the 
company to extent credit to such persons or firms, and that the aggregate 
of such sales on credits without permit exceeded the sum of $1, 

The evidence shows that a permit to extend credit is secured by the 
agent by filling out an application blank, which contains a number of ques- 
tions to be answered, giving information to the credit manager as to the 
worth and responsibility of the applicant for credit and, if the applica- 
tion is approved, the agent receives notice of its approval. We have not 
found in the record any evidence tending to show fraud or dishonesty on 
the part of Gracey, as pertaining to the loss complained of, other than that 
of extending credit to customers without first securing permits to do so. 

Is fraud or dishonesty on the part of Gracey made to appear as a 
matter of law by extending credit to his customers without first securing 
permits to do so, and disposing of the products of the company on such 
credits ? 

Appellant in its brief quotes the statement in the indemnity bond: 

“Now, therefore, if the said Robert R. Gracey shall honestiy and faith- 
fully perform his duties in the employment named, and the American 
Surety Company of New York shall have any money to pay in consequence 
of its suretyship for him, then this obligation to be null and void;” 
and other similar expressions in the indemnity bond, and discusses at some 
length as to whether Gracey’s acts were faithfully performed. As said 
above, appellees’ liability to the American Surety Company, whatever the 
wording of the indemnity obligation might be, is necessarily governed and 
“mited by the liability of the American Surety Company to the Magnolia 
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Petroleum Company under the obligation on which it is surety for Gracey. 
In other words, although it appears from the evidence that Gracey did not 
faithfully observe the rules of the Magnolia Petroleum Company not to 
sell the products of that company, or extend credit except to such only as 
he had permit, yet unless his act in selling or extending credit amounted 
to fraud, or dishonesty, the American Surety Company would not be lia- 
ble on its obligation; and it, not being liable, it follows that appellees 
would not be liable on their obligation. The only inquiry pertinent to the 
issue here is: Does the evidence show such fraud, or dishonesty, on the 
part of Gracey in disposing of the products of the Magnolia Petroleum 
fact that he had no permit to extend such credit, or make such 
sales without permit, as to make the appellant liable to the 
Magnolia Petroleum Company on its obligation as surety? The 
question presented is not one of liability of Gracey to the Magnolia 
Petroleum Company for a breach of his contract duty to that company. 

We have concluded that the evidence does not show fraud in legal 
contemplation, but only promises to observe the rules of the company as 
to sales on credit, which rules he did not observe in disposing of the prod- 
ucts of the company. As said by our Supreme Court in C T. & M. C. 
Ry. Co. v. Titterington, 84 Tex. 218, 19 S. W. 472, 31 Am. St. Rep. 39: 

“We concede that ordinarily a promise to perform some act in the 
future, although made by one party as a representation to induce the other 
to enter into the contract, will not amount to fraud in legal acceptation, 
though subsequently the promise is, without any excuse, entirely broken 
and nonfulfilled. This is a plain and well established proposition about 
which there can be no controversy; otherwise every breach of a contract 
would amount to fraud.” 

In that case the court recognizes the exception to the above rule that 
where the party making the promises did so with the design of cheating 
and deceiving the other party, and had no intention at the time of entering 
into the contract of performing the promises, but used them merely as 
false pretenses to induce the execution of the contract, and if his conduct 
did have that effect, then the promises, coupled with the failure to ob- 
serve the promises, would amount to actual fraud. That case has been 
followed and referred to by the Supreme Court and Courts of Civil Ap- 
peals in many cases. Shepard’s Texas Citations, 1922, at page 111. The 
record shows no fact or circumstance from which it could be inferred that 
Gracey had no intention, at the time of entering into the contract with the 
Magnolia Petroleum Company, not to observe its rules, or that he made 
the promise to do so merely to induce the making of the contract. 

It seems to us that the same rule as the above would appiy to an act 
amounting to “dishonesty.” To constitute same the evidence should show 
not only a breach of the promise to observe the instructions and rules of 
the company, as above, but that Gracey had no intention of doing so at 
the time he made the promise and entered into the contract, some act of 
double dealing. There is present the same element of promise to do some- 
thing in the future. 

The act of extending credit without a permit to do so would not of 
itself show dishonesty, any more than it would show fraud. We have not 
found the word “dishonesty” in the law books, and appellant has referred 
to none. 

The court was not in error in not setting aside the verdict and grant- 
ing a new trial. 

Finding no reversible error, the case is affirmed. 
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M. H. WALKER’ REALTY CO. v. AMERICAN SURETY CO. OF 
NEW YORK. (No. 3768.) 
(Supreme Court of Utah. Sept. 15, 1922. Rehearing Denied Dec. 15, 


(a 


211 Pacific Reporter, 998. 


2. PRINCIPAL AND SURETY—BOND GIVEN TO SECURE CON- 
TRACT CONSTRUED WITH CONTRACT. 

Where a bond is executed to secure the performance of a contract, the 
bond and contract must be construed together.’ 

(For other cases, see Principal and Surety, Dec. Dig. § 59.) 

4. PRINCIPAL AND SURETY — INTENT OF PARTIES GATH- 
ERED FROM PROVISIONS OF BUILDING AND ELEVATOR 
CONTRACT AND BOND. 

Where a building contract between the owner and a building com- 
pany provided for installation of elevators, but did not specify the type 
and the company contracted with an elevator company for elevators of a 
particular type and for maintenance and repair thereof, and the building 
contract by express reference was made a part of the elevator contract 
which was made a part of the bond for performance of the elevator con- 
tract, every material provision of the contracts and bond should be con- 
sidered to ascertain the meaning and intent of the parties. 

(For other cases, see Principal and Surety, Dec. Dig. § 59.) 

5. PRINCIPAL AND SURETY—OWNER OF BUILDING COULD 
ENFORCE INDEMNITY FOR BREACH OF CONTRACT BE- 
TWEEN BUILDING AND ELEVATOR COMPANIES FOR IN- 
STALLATION AND UPKEEP OF ELEVATORS. 

Where, at the time the contract between a building company and an 
elevator company for elevators to be constructed in plaintiff's building was 
executed, it was known and understood that plaintiff was the owner of 
the site and of the contemplated building, and the elevator company guar- 
anteed installation of a type of elevator capable of performing a certain 
service and conforming to a standard designated in the elevator contract, 
and surety company executed its bond guaranteeing faithful performance, 
and the elevator contract provided that installation and upkeep provisions 
should be covered by the bond, notwithstanding fact that building com- 
pany had a right of action on the bond for failure of the elevator com- 
pany to properly install the elevators, it was within contemplation of the 
parties that plaintiff had an interest in the performance of the elevator 
contract and was to be a beneficiary thereof and could enforce indemnity 
for its breach. 

(For other cases, see Principal and Surety, Dec. Dig. § 136.) 

6. PRINCIPAL AND SURETY—OWNER OF BUILDING NOT DE- 
PRIVED OF RIGHT TO ENFORCE CONTRACT BETWEEN 
ELEVATOR AND BUILDING COMPANIES BECAUSE OF 
— TAKEN TO BE EXPRESSLY NAMED IN 

IND. 

Where it was within contemplation of the parties to a contract for the 
installation of elevators and a bond given for its faithful performance 
that the contract was for the benefit of the building owner, who was a third 
party beneficiary, the owner could not be deprived of rights under the 
contract because as a matter of precaution it attempted two years there- 
after to make an effort to have it named as a joint obligee with the build- 
ing company in the bond. 

(For other cases, see Principal and Surety, Dec. Dig. § 136.) 

11. PRINCIPAL AND SURETY — CONTRACT CONSTRUED IN 
en OF VOLUNTARY SURETY WITHOUT COMPENSA- 
In cases of a private or voluntary surety without compensation, the 


* Blyth-Fargo Co. v. Free, 46 Utah, 234, 148 Pac. 427. 











be 


+ 


1896 Insurance Law Journal, Vol. 61. [1923 


surety is held to be a favorite of the law, and the contract, the performance 

of which he guarantees is construed strictly in favor of the surety. 

(For other cases, see Principal and Surety, Dec. Dig. § 59.) 

12, PRINCIPAL AND SURETY — CONTRACT CONSTRUED 
AGAINST SURETY MAKING INSURANCE A BUSINESS. 

In the case of a surety who makes insurance a business for compensa- 
tion the contract, the performance of which he guarantees, is construed 
strictly against him, doubtful provisions of the contract being construed in 
favor of the insured. 

(For other cases, see Principal and Surety, Dec. Dig. § 59.) 

14. PRINCIPAL AND SURETY — ELEVATOR CONTRACT, PRO- 
VIDING THAT NO PAYMENTS MADE THEREUNDER WERE 
ADMISSION THAT CONTRACT HAD BEEN COMPLIED 
WITH, CONSTRUED AS RESPECTS SURETY’S RIGHTS. 
Where a contract for the installation of elevator provided that, if sub- 

contractor fulfilled it, the contractor would pay him named sum for all 
work and material in place complete and accepted by an architect, but, if 
payment should be made and the work proved to be substantially defective 
and not according to contract, such payment should not be taken as an ad- 
mission that the contract had been complied with if the fact were other- 
wise, nor should such condition preclude a right of action, the stipulations 
were for plaintiff's benefit, and did not raise an equity in the surety com- 
pany guaranteeing performance in the fund created. 

(For other cases, see Principal and Surety, Dec. Dig. § 117.) 

15. PRINCIPAL AND SURETY — PAYMENT FOR ELEVATORS 
AFTER REFUSAL OF SURETY TO CONSENT NOT A DIS- 
CHARGE OF SURETY. 

Where, by the terms of a contract for the installation of elevators, 
the owner could make payments without them operating as an admission 
that any part of the contract had been complied with in case that fact 
should be otherwise before completion, the owner did not lose the benefit 
of this safeguard merely because at one stage of the work it sought the 
consent of the surety company to make a payment on the work, which con- 
sent was refused, and afterwards the owner, without the knowledge or 
consent of the surety company, paid for the work, although it was no 
more complete than when consent for payment was refused. 

(For other cases, see Principal and Surety, Dec. Dig. § 117.) 


16. PRINCIPAL AND SURETY—SURETY BOUND TO KEEP IN- 
FORMED OF FINANCIAL CONDITION OF PRINCIPAL DUR- 
ING CONTINUANCE OF WORK. 

Where surety company executed its bond for the performance of a 
contract of installation and upkeep of elevators, the obligee owed no duty 
to the surety to keep it informed as to the financial condition of the con- 
tractor, it being to the interest of the surety, from the time of the execu- 
tion of the bond insuring performance of the contract, to know the finan- 
cial condition of its principal and keep informed in that respect through- 
out the continuance of the work. 

(For other cases, see Principal and Surety, Dec. Dig. § 117.) 


17. PRINCIPAL AND SURETY — CHANGE OF CONTRACT, 
WHERE PROVIDED FOR BY SURETY’S CONTRACT, DOES 
NOT RELEASE SURETY. 

Changes and altertations in elevator installation contract did not re- 
lease the surety thereon, where the contract expressly provided that 
changes should not release the surety. 

(For other cases, see Principal and Surety, Dec. Dig. § 100[4].) 

18. PRINCIPAL AND SURETY—CHANGES NOT INJURIOUS TO 
SURETY DID NOT RELEASE IT 
Changes and alterations in an elevator installation contract did not re- 

lease surety, where they worked no injury to the surety. 

(For other cases, see P-incipal and Surety, Dec. Dig. § 100[1].) 








Surety] New Amsterdam Casualty Co. v. Hamilton. 1897 


Appeal from District Court, Salt Lake County; M. L. Ritchie, Judge. 

Action by M. H. Walker Realty Company against the American Surety 
Company of New York. From a judgment for defendant, plaintiff ap- 
peals. Reversed with directions to enter judgment for plaintiff. 

T. Ellis Browne, Booth, Lee, Badger & Rich, and Van Cott, Riter & 
Farnsworth, all of Salt Lake City, for appellant. 

Cheney, Jensen, Holman & Stephens, of Salt Lake City, for respondent. 

a 
NEW AMSTERDAM CASUALTY CO. v. HAMILTON ert at. 
(No. 17487.) 
(Supreme Court of Washington. Jan. 18, 1923.) 
212 Pacific Reporter, 147. 


INDEMNITY—INDEMNITORS HELD LIABLE TO SURETY FOR 
LOSS OCCURRING UNDER “SUBSTITUTE” SURETY BOND. 
Where a surety company bonded a county depository bank taking an 

indemnity bond providing that surety company shall have the right to 

execute any bond which shall be a “substituté’ for the original surety 
bond, and surety company canceled the original surety bond and on the 
same day executed another surety bond exactly like the original, except 
the change of date, indemnitors were liable for loss occurring after the 
execution of the second bond; “substitute” meaning to put under, to put 
in place of, one put in place of another, one acting for, or taking the 
place of, another. 

(For other cases, see Indemnity, Dec. Dig. § 9[1].) 

(For other definitions, see Words and Phrases, First and Second 

Series, Substitute. ) 

Department 2. 
Appeal from Superior Court, King County; Boyd J. Tallman, Judge. 
Action by the New Amsterdam Casualty Company against M. L. 

Hamilton and others. From a judgment dismissing the*action, plaintiff ap- 

peals. Reversed, and cause remanded, with directions to enter judgment 

for plaintiff. 
Ogden & Clarke, of Seattle, for appellant. 
Carroll B. Graves, of Seattle, for respondents. 


Main, C. J. The plaintiff brought this action against the defendants 
upon an indemnity agreement which they had signed, and by the terms 
of which they had agreed to hold the plaintiff harmless against any loss 
which it might sustain upon a certain depository bond in the sum of $2,- 
500, or any continuation or renewal or substitute thereof issued by it to 
the treasurer of King county. The defendants denied liability, and the 
cause was tried to the court without a jury, and resulted in a judgment 
dismissing the action, from which the plaintiff appeals. ‘ 

The facts are not in dispute and may be summarized as follows: 
The appellant is a surety company engaged in the writing of bonds. The 
Citizens’ Bank of Georgetown, which will be referred to as the bank, was 
conducting a banking business. Early in the year 1919, the county treas- 
urer designated the bank as one of the depositories for county funds. On 
the 19th day of January of that year the bank delivered to the county 
treasurer a depository bond in the sum of $2,500, conditioned to hold the 
treasurer and the county harmless against loss on account of any de- 
posits made in the bank. The bond was signed by the bank as principal 
and by the appellant as surety. On March 24, 1919, the respondents de- 
livered to the appellant an indemnity agreement, conditioned to hold it 
harmless against any loss occurring by reason of the execution of the 
surety bond. The indemnity agreement, among other things, provided: 

“Third. That the surety shall have the right and is hereby author- 
ized but not required: * * * (b) From time to time, to increase or 
decrease the penalty of said bond, continuation or renewal thereof, to 
change the obligee or obligees therein, to execute or consent to the ex- 
ecution of any continuance, extensions, enlargements, modificati--- 
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changes, alterations or renewals of the obligation of suretyship assumed 
under said bond, and to execute any substitutes for said bond, with the 
same or different conditions, provisions and obligees, and with the same or 
larger or smaller penalties, it being agreed that this instrument shall in all 
its terms apply accordingly.” 

The bond above mentioned remained in effect until January 10, 1921, 
when it was canceled by the appellant. Early in January of that year 
William A. Gaines had been re-elected as county treasurer, and he was 
advised by the prosecuting attorney’s office that he should make a rede- 
signation of the depositories for county funds and require that new bonds 
should be written covering all county funds placed in banks. It was for 
this reason that the bond of 1919 was canceled and a new bond executed 
on January 10, 1921. The second bond was exactly like the first, except 
the change of date. At the time the second bond was issued, the Citizens’ 
Bank of Georgetown was designated as one of the depositories. On 
January 28, 1921, the bank closed its doors and failed on demand to pay 
the county treasurer the amount of county funds on deposit then therein. 
The treasurer thereupon demanded from the appellant the sum of $2,- 
500, the penalty of the bond, which was paid by it on March 4, 1921. At 
the time the second bond was executed and at the time the bank failed, the 
county had on deposit therein the sum of $10,000. 

The controlling question in the case is whether the respondents, as 
signers of the indemnity agreement when the first bond was executed, can 
be held for a loss occurring after the execution of the second one. The 
indemnity agreement, as shown by excerpt therefrom above quoted, pro- 
vided that the appellant had the right and was authorized from time to 
time to execute a bond which would be a continuation of the first or a 
renewal thereof, and “to execute any substitutes for said bond.” The 
theory of the appellant’s argument is that the second bond, issued under 
the circumstances as above indicated, was a substitute for the first and 
comes directly within the provisions of the indemnity agreement. The 
theory of the argufnent of the respondents is that the second bond was 
not a continuation or renewal of the first. The respondents do not meet 
and sufficiently answer the claim of the appellant that the second bond 
was a substitute for the first. That it was such is too plain to require 
detailed argument or discussion. The word “substitute,” as defined by 
Webster’s New International Dictionary, means: 

“To put under; to put in place of; one put in place of another; one 
acting for, or taking the place of, another.” 

The second bond took the place of the first and was a_ substitute 
therefor. This was expressly authorized by the contract. Whether the 
second bond could be said to be a renewal or a continuation of the first, 
it is not necessary here to determine, and no opinion is expressed upon 
that question. 

The case of Western Surety Co. v. Hayes, 43 S. D. 1, 177 N. W. 120, 
is not in point because of the essential difference between the terms of the 
indemnity contract involved in that case and the one now before us. 

The judgment will be reversed, and the cause remanded, with direc- 
tions to the superior court to enter a judgment for the appellant. 

Parker, Fullerton, and Tolman, JJ., concur. 


~~. a 


JOINT SCHOOL DIST. NO. 4 OF TOWN AND CITY OF PLAT- 
TEVILLE v. BAILEY-MARSH CO. et At. 


(Supreme Court of Wisconsin. June 18, 1923.) 
194 Northwestern Reporter, 171. 

7. PRINCIPAL AND SURETY — CREDITOR OWES SURETY 
DUTY OF APPLYING PRINCIPAL’S PROPERTY ON DEBT. 
When creditor has right and opportunity to apply principal’s property 

to satisfaction or security of his debt, he owes surety the duty to do so, 
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and release or waiver of such right to surety’s prejudice and without his 

consent will discharge the surety at least pro tanto. 

(For other cases, see Principal and Surety, Dec. Dig. § 115[2].) 

8. PRINCIPAL AND SURETY — PAYMENT ON DEFAULTING 
CONTRACTOR’S ORDER HELD NOT JUSTIFIABLE AS 
AGAINST SURETY. 

Where building contractor abandoned work on schoolhouse, and work 
done thereafter was done by, and under direction of, school district, no 
sum could become due the contractor so as to justify, as against its 
surety, a payment made on the contractor’s order, until, on completion 
of the building, it appeared that the amount reasonably expended in its 
completion was less than the contract price. 

(For other ‘cases, see Principal and Surety, Dec. Dig. § 117.) 

9. PRINCIPAL AND SURETY—CONTRACTOR’S SURETY IIELD 
ENTITLED TO APPLICATION OF REMAINDER OF CON- 
TRACT PRICE AFTER CONTRACTOR’S DEFAULT TO COM- 
PLETION OF BUILDING. 

Where building contractor abandoned work on school building, its 
surety had right to require the district to apply remainder of the contract - 
price to completion of the building, and district had no right, by accept- 
ing and paying contractor’s order in favor of bank, to divert part of con- 
tract fund to payment of contractor’s general obligation, though such 
obligation was for money borrowed to pay laborers or materialmen 

(For other cases, see Principal and Surety, Dec. Dig. § 114.) 

10. PRINCIPAL AND SURETY—COMPENSATED SURETY EN- 
TITLED TO HAVE BUILDING FUND APPLIED TO COM- 
PLETION OF BUILDING AFTER CONTRACTOR'S DEFAULT. 
The right to have building fund applied to completion of buiiding 

after contractor's default and not diverted to payment of contractor’s ob- 

ligations to general creditors is one which may be asserted by surety for 
compensation as well as gratuitous surety. 

(For other cases, see Principal and Surety, Dec. Dig. § 114.) 

11. PRINCIPAL AND SURETY — CONTRACTS PREPARED BY 
SURETY SUBJECT TO RULES OF CONSTRUCTION AP- 
PLYING TO OTHER CONTRACTS PREPARED BY PARTY. 
Due to the fact that applications and bonds are usually prepared by 

corporations acting as sureties or indemnitors, the same rule of :aw is 

applied to those contracts that is applied to other contracts prepared by and 
for benefit of a party. 

(For other cases, see Principal and Surety, Dec. Dig. § 59) 

12. PRINCIPAL AND SURETY—BOND GIVEN FOR MONEY CON- 
SIDERATION INTERPRETED WITH VIEW OF ASCERTAIN- 
ING INTENT. 

Bond or contract of surety company, given for a money consideration, 
is to be interpreted as other contracts, with a view to ascertaining and giv- 
ing effect to the true meaning and intention of the parties. 

(For other cases, see Principal and Surety, Dec. Dig. § 59.) 

13. PRINCIPAL AND SURETY—FAILURE TO REQUIRE CERTI- 
FICATES AS TO OUTSTANDING CLAIMS NOT DEFENSE, 
WHEN SURETY NOT PREJUDICED. 

That school district’s architect failed to require certificates ‘rom build- 
ing contractor that there were no outstanding claims before paying esti- 
mates was not a defense available to. surety, where it was in no way pre- 
judiced thereby. 

(For other cases, see Principal and Surety, Dec. Dig. § 117.) 

Crownhart, J., dissenting. 

Appeal from Circuit Court, Grant County; S. E. Smalley, Judge 

Action by Joint School District No. 4 of the Town and City of Plat- 
teville against the Bailey-Marsh Company and the New Amsterdam Cas- 
ualty Company. From a judgment for plaintiff, defendants appeal. Af- 
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firmed as to the Bailey-Marsh Company, and modified and affirmed as to 
the Casualty Company. 

On the 30th day of March, 1917, plaintiff entered into a contract with 
the defendant Bailey-Marsh Company (hereinafter called the company) 
whereby the company undertook to erect, finish, and deliver to plaintiff a 
solid brick, concrete, and stone high school building, according to certain 
plans, drawings, and specifications provided by the architects; the work to 
be done under the personal supervision of the architects, the company to 
furnish all labor, material, and equipment necessary to complete the build- 
ing at the agreed price of $107,650. The contract did not cover heating, 
ventilating, plumbing, telephone system, clock system, heat regulation, and 
marble work in toilet and shower rooms. Payments were to b2 made as the 
work progressed upon the certificate of the architects. Shortly after the 
making of the contract, the company entered upon its performance, and 
the work progressed satisfactorily throughout the year 1917. Estimates 
for work done and material furnished during that period were prepared, 
architects’ certificates issued, and estimates paid by the school board to 
the company. The last estimate was paid December 10th, aud was for 
work done and material furnished during the month of November. 

The method of transacting the business was as follows: Each month 
the company prepared an estimate, which was forwarded to ‘he architects, 
and these estimates, with one exception, were approved by the architects 
and were intended to cover 90 per cent. of the value of the work done and 
material furnished during the period covered by the estimate. The esti- 
mates of February and March, 1918, were, at the request of the architests’ 
superintendent, based upon the difference between what it would cost to 
complete the building and the amount of material and labor furnished. 
figuring a very liberal amount for completion, less 10 per cent. No esti- 
mate was presented for the month of December, as it appears that the 
estimate for November had resulted in a slight overpayment. On Febru- 
ary 6, 1918, the company presented an estimate and requested a certificate 
allowing same for the sum of $2,011.25. On March 12, 1918, the company 
presented another estimate and requested a certificate allowing same for 
$4,724.90. This latter estimate was accompanied by a letter, in which the 
company stated that, unless estimates were promptly paid, they would 
not proceed further with the work. The school board was further noti- 
fied that work would be suspended unless payment was made and repeated 
demands for payment were made by the company. On March 13, 1918, 
the architects-wrote the company that nothing would be paid on the esti- 
mates of February 6th and March 12th for the reason there was nothing 
due under the contract, and stated that the labor and material included 
in the estimates had not been’ furnished within the requirements of the 
contract. Qn March 30th the company drew the fires from its boilers, 
discharged its men, locked the boiler room, and left the job. 

The controversy in regard to February and March estimates related 
mainly to an item for millwork, which had been specially made up at a 
mill in Minneapolis, and which was then stored at Minneapolis; it being 
the claim of the architects that material stored in another state was not 
“furnished” within the meaning of that term as used in the contract. 
There was then a conference between the parties, but the company re- 
fused to resume work unless the estimates were paid. The school board 
then procured from the company the name of a plastering contractor and 
arranged with him to do the plastering. The school board also advised 
the company that if the company would give specific orders for items as 
required by the plaintiff, the latter would feel justified in hiring men and 
going on with the work. Specific orders were given at the request of the 
school board during the spring and summer of 1918. On April 23, 1918, 
the New Amsterdam Casualty Company (hereinafter called the casualty 
company) served upon the school board a notice, insisting upon fulfill- 
ment by the school board of all the terms of the contract and bond with 
reference to payments, claims of labor, and materials, etc, and notified 
the school board not to make further payments to the contractor or upon 
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its order without the written consent and permission of the casualty com- 
pany. No formal notice of the abandonment by the company was ever 
served upon the school board by the casualty company. On August 17, 
1918, at the request of the school board, the company gave the school 
board a blanket order and formal authority to proceed with the work, the 
same to be without prejudice to the rights of all parties concerned. After 
April 11, 1918, the school board paid out for completing the building the 
sum of $14,630.15, being $5,497.31 more than the contract price. Included 
in this sum, however, was an item of $5,000, paid by the school board to 
the First National Bank of Platteville. The facts in regard to this will 
be hereafter more fully stated. 


On the 21st day of December, 1920, the plaintiff began this action 
against the company and the casualty company to recover the sum of $5, 
497.31, being the amount expended by it above the contract price as stated 
above and also demanded judgment for $3,410 as liquidated damages un- 
der the contract for failure of the company to complete the building on 
or before March 30, 1918. It was the claim of the company that it had 
not ab#ndoned performance of the contract; that the plaintiff had breached 
its contract by failing and refusing to pay the estimates for labor per- 
formed and material furnished for the months of December, 1917, and 
January, February, amd March, 1918. The defendant casualty company 
relied upon the defense of the Bailey-Marsh Company and alleged that by 
reason of the payment of the $5,000, by the school board to the First Na- 
tional Bank, a part of the fund applicable to the building was diverted and 
the surety released. 

The court found the facts substantially as stated, found that the 
company had failed to perform its contract and to finish and deliver the 
building over to the plaintiff by March 30, 1918; that the plaintiff had 
fully performed all of the terms and conditions of the contract by it to 
be performed; and further found that the plaintiff had proceeded with 
due diligence to complete the building and had expended the sum o $5,- 
592.31 in excess of the contract price (this included the $5,000 item be- 
fore referred to); that the building was completed the early part of 
March, 1919. 

The court further found: 


‘I find that on or about April 8, 1918, the defendant Bailey-Marsh 
Company gave to First National Bank of Platteville, Wis., an order au- 
thorizing and directing the plaintiff to pay said bank out of any money 
then due or to become due to said defendant (company) under said con- 
tract the sum of $5,000 in payment of money borrowed by said defendant 
from said bank on January 8, 1918, for the purpose of mecting the pay 
roll of said defendant on said contract and so used; that said order was 
accepted by the plaintiff, and thereafter said sum was paid said bank by 
plaintiff out of money due the defendant Bailey-Marsh Company under 
said contract prior to August 17, 1918.” 

The plaintiff was awarded judgment for the sum of $5,592.31, being 
the amount paid for completion of the building in excess of the contract 
price; and the sum of $1,400 as liquidated damages. From the judgment 
so entered, the defendants appeal. 


Gardner & Gardner, of Platteville, Olwell, Durant & Brady, of Mil- 
waukee (James C. Melville, of Minneapolis, Minn., of counsel), for ap- 
pellants. 

Murphy & Murphy and Kopp & Brunckhorst, all of Platteville, for 
respondent. 

RosENBERRY, J. (after stating the facts as above). The defendants 
earnestly contend that the plaintiff breached the contract by failing and 
refusing to pay the February and March, 1918, estimates; that part of 
the specifications material is as follows: 

“Once in each and every month during the progress of the work the 
owners shall pay to the contractor a sum equal to 90 per cent. of the value 
of the work done and material furnished during the preceding month as 
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assessed by the architects and the balance 30 days after the completion and 
acceptance of the building according to this specification.” 

The question is, Was the material, which had been specially made up 
for this building and was then stored in Minneapolis, “furnished” within 
the meaning of the contract? In this connection the case of Smith v. 
Molleson, 148 N. Y. 241, 42 N. E. 669, is cited to our attention. The con- 
test in that case was between the surety and the owner, and it was held 
that payments made by the owner on account of material which had been 
acquired in Nova Scotia, transported to Connecticut, there dressed and 
then transported to New York, where it was set in the building, was prop- 
erly made, since all of the material on which payments were made had in 
fact gone into the building, although the payments were made prior to the 
time that the material had actually been incorporated into the structure, 
and does not apply here where the material was neither shipped nor in- 
corporated into the building. 

Tomlinson v. Ashland County, 170 Wis. 58, 173 N. W. 300, which 
holds that the architect has power to construe and define the intent and 
meaning of plans and specifications, does not authorize the architect to 
construe the contract itself, and is also cited by the company. 

[1, 2] Necessarily, the architect, in issuing his certificates, had to 
determine what material was in fact furnished. He could not do this 
arbitrarily, nor was his determination conclusive so far as it involved the 
interpretation of the terms of the contract. It is considered that material 
although manufactured expressly for the building, which has not been 
delivered upon the premises and is in no way subject to the control of the 
owner but is stored in a warehouse in a distant city in another state, is 
not furnished within the meaning of that term as used in the specification. 

It is further contended that the plaintiff did not prove the reasona- 
ble and necessary cost of completing the building. The amount disbursed 
by the district for the purpose of completing the building was stipulated. 
While the testimony as to the reasonableness of the various items is ra- 
ther meager, it is in our opinion sufficient to sustain the finding of the 
trial court. 

It is the further contention of the company that, the school board 
having elected to take possession of the premises and complete the worl’, 
the plaintiff is not entitled to recover the sum stipulated as liquidated dam- 
ages. The contract contained a clause to the é¢ffect that if the contractor 
(the company) should refuse or neglect to furnish sufficient material and 
workmen or fail to comply with its contract in certain enumerated respects, 
that “the proprietor or its agent shall have the right and power to enter 
upon and take possession of the premises and may at once terminate the 
contract, whereupon all claims of the contractor, his executors, administra- 
tors, or assigns, shall cease.” 

[3] It is the general rule that where the owner elects to take possession 
of and complete the work himself, pursuant to a stipulation contained in 
the contract, he may not recover the sum stipulated as liquidated dam- 
ages. Moore v. School District No. 2, 215 Mo. 705, 115 S. W. 6; Gilette 
v. Young, 45 Colo. 562, 101 Pac. 766; 9 C. J. 794, § 135. 

{4, 5] The record in this case, however, discloses that the plaintiff 
did not assert its right to take possession of the premises and complete 
the contract under the clause referred to. After the default of the com- 
pany on March 30, 1918, the plaintiff continued the completion of the 
building by agreement between the parties; the company giving orders 
to cover each particular portion of the work that was done down to 
August 17, 1918, when a general order was given pursuant to an ar- 
rangement entered into between the parties with the consent of the surety 
company. It is considered that the trial court correctly allowed the sum 
stipulated as liquidated damages under the circumstances of this case; the 
amount allowed being for 140 days from March 30, 1918, to August 17, 
1918. The plaintiff was not, as claimed under its cross-assignment of er- 
ror, entitled to liquidated damages after it took over the entire control 
and management of the work on August 17, 1918. Prior to that time the 
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company had a right to resume work, and the plaintiff controtled only 
such parts of the work as were covered by special orders given by the 
company. It is also held that the trial court correctly allowed interest for 
the amount lawfully paid in excess of the contract price from the date 
of the last payment, which was April 21, 1920. 

[6] The company further contends that the plaintiff is not entitlea 
to recover the amount of the superintendent’s fee of $1,215, paid by it 
after the company quit work on March 30, 1918. The employment of the 
superintendent was made necessary by reason of the abandonment of the 
work by the company. It was a proper and necessary item. The amount 
found by the trial court appears reasonable. 

[7] The plaintiff paid to the First National Bank of Platteville, un- 
der the circumstances quoted in the finding of the court in the statement 
of facts, the sum of $5,000, which the company had borrowed from the 
bank on January 8, 1918, upon its promissory note. The order given by 
the company upon the plaintiff for the payment of this amount was given 
on April 8, 1918, but was dated January 8, 1918. The first payment was 
made April 8, 1918, and the last payment was made on August 8, 1918. 
All of the $5,000, except the first payment, was included in the disburse- 
ments made by the school board in completing the building after April 10, 
1918. It is well settled that whenever a creditor has a right and oppor- 
tunity to apply property of the principal to the satisfaction or security of 
his debt, he owes to the surety a duty to do so, and release or waiver of 
that right to the prejudice of the surety and without his consent will dis- 
charge the surety, at least pro tanto. Pauly Jail B. & M. Co. v. Collins, 
138 Wis. 494, 120 N. W. 225. 

[8, 9] It is contended by the plaintiff, however, that this money be- 
came due to the company, and that under the terms of the contract it was 
payable to the company or its assigns, and that payment made pursuant 
to the order given by the company was a payment to the assigns of the 
company, and, being a payment in accordance with the terms of the con- 
tract, the surety cannot object thereto. The difficulty with this argument 
is that it rests upon a false premise. As has already been pointed out, the 
company did no work under the contract after March 30, 1918. It aban- 
doned the work, and such work as was thereafter done was done by and 
under the direction of the plaintiff... The company being in default, per- 
forming no further service or furnishing no material, no sum could be- 
come due it until upon the completion of the building it appeared that the 
amount reasonably expended in the completion of the building was less 
than the remainder of the contract price. The surety, under the principle 
of law stated, had a right to require the plaintiff to apply the remainder 
of the building fund to the completion of the building, and the plaintiff 
had no right, by the acceptance and payment of the order of April 8, 
1918, to divert any part of the contract fund to the payment of a general 
obligation of the company without the consent of the surety. It is im- 
material that all or some part of the money loaned by the bank to the com- 
pany upon its note was used by the company for paying off the claims of 
laborers or materialmen. The bank having accepted the note of the com- 
pany, its relation to the company was that of a general creditor. This 
principle is well stated in Henningsen v. U. S. Fidelity & Guaranty Co., 
143 Fed. 810, 74 C. C. A. 484, affirmed 208 U. S. 404, 28 Sup. Ct. 389, 52 
L. Ed. 547, where it is said, under circumstances quite similar to those in 
this case: 

“Whatever equity, if any, the bank had to the fund in question, arose 
solely by reason of the loans it made to Henningsen. Henningsen’s surety 
was, upon elementary principles, entitled to assert the equitable doctrine of 
subrogation; but it is equally clear that the bank was not, for it was a 
mere volunteer, and under no legal obligation to loan its money.” 

So long as the company was not in default and continued to perform 
its contract, the plaintiff was under no obligation to see that the amounts 
paid to the company were applied to the extinguishment of claims for which 
the surety might thereafter become liable, but when the company defaulted 
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and refused to further perform, the surety had a right to have the remain- 
der of the building fund applied to the completion of the building and to 
the discharge of claims for which it might thereafter become liable. The 
indebtedness due to the bank upon the company’s note was not such a claim. 
By the payment of the note the sum of $5,000 was diverted from the build- 
ing fund to the prejudice of the surety, and the surety was thereby released 
pro tanto. 

The plaintiff cannot claim in this case that there was any amount due 
to the Bailey-Marsh Company on the 8th day of April, 1918, when this or- 
der was given. It consistently maintained the position throughout that 
there was nothing due and refused to pay the February and March esti- 
mates for that reason. The company abandoned the work on March 30, 
1918, because of the refusal of the district to pay what the company 
claimed was justly due it under the February and March estimates. The 
trial court sustained the position of the plaintiff and held that there was 
nothing due it, and the decision of the trial court in that respect is sustained 
here. There remains then no basis for an argument that the payment of 
the $5,000 note was out of funds due to the company; there being nothing 
due at the time it abandoned the work. It having performed no work and 
delivered no material thereafter and being in default as already pointed 
out, nothing could be due it or its assigns until the building was completed. 

[10] The case of Royal Indemnity Co. of N. Y. v. Northern Granite 
& Stone Co., 100 Ohio St. 373, 126 N. E. 405, 12 A. L. R. 378, and cases 
cited in the note appended thereto, are called to our attention in support 
of the proposition that the rule of strict construction ordinarily applied in 
favor of private voluntary sureties dges not apply to that class of sureties 
which, for a pecuniary consideration, undertakes to indemnify an owner 
of a construction against the defaults of the principal contractor. The rule 
invoked has no application to the facts in this case. We are not concerned 
here with the construction of the contract between the surety and the bene 
ficiary. We are concerned with the application of the general principles of 
law which apply to the relation of suretyship which is admittedly estab- 
lished. The right to have the building fund applied to the completion of 
the building is a right which may be asserted by a surety for compensation 
as well as a gratuitous surety, and, as already stated, the rule rests upot 
sound, equitable principles. The surety does not agree to perform the con- 
tract. The surety agrees to indemnify the obligee with whom his principal 
has contracted in the event of the principal’s default. The measure of the 
surety’s liability therefore was the difference between the amount reasona- 
bly and necessarily expended in completion of the contract by the plaintiff 
and the unexpended remainder of the contract price. The plaintiff could 
not, by diverting a part of the unexpended balance of the contract price 
te purposes other than completion of the building, in effect require the 
surety to become liable for the obligations of the company to a general 
creditor. 

As is pointed out in Spencer on Suretyship, § 90, the statement that 
the undertaking of a surety is strictissimi juris and that its strict construc- 
tion in favor of the surety of the language employed should be adopted 
and all doubts resolved in its favor, is scarcely a correct statement of the 
modern rule. See 1 Brandt, Sur. & Guar. (3d. Ed.) § 103, and cases cited; 
3uilders L. & S. Co. v. Chicago B. & S. Co., 167 Wis. 167, 166 N. W. 329. 

[11, 12] Due to the fact that modern corporations have undertaken the 
business of becoming sureties and indemnitors, that under such circum 
stances the applications and bonds are usually prepared by the surety, the 
same rule of law is applied to those contracts that is applied to other con- 
tracts which are prepared by and for the benefit of a party. While it is 
stated in many opinions that the rules of interpretation applicable to con- 
tracts of a gratuitous surety are not to be applied in a case of a surety for 
compensation, it is meant that a different rule of law is applicable because 
the changed situation makes it applicable. This court has held that where 
a bond is given for a money consideration, it has all the essential features 
of an insurance contract and is therefore not to be construed according to 
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the rules of law applicable to the contract of an ordinary accommodation 
ee Builders L. & S. Co. v. Chicago B. & S. Co., 167 Wis. 167, 166 N. 
W. 320. 

Such contracts are to be interpreted as are other contracts with a 
view to ascertaining and giving effect to the true meaning and intention of 
the parties. 1 Brandt on Suretyship (3d Ed.) § 103, and cases cited; Spen- 
cer on Suretyship, § 90, and cases cited. 

[13] It is also contended that the plaintiff failed to require certificates 
that there were no outstanding claims before the payment of estimates. It 
is not shown, however, that the surety was in any way prejudiced by the 
failure of the architect to require such certificates. We have already con- 
sidered the question of whether or not the plaintiff was in default by rea- 
son of the refusal to pay the February and March estimates. 

Upon the appeal of the defendant Bailey-Marsh Company, the judg- 
ment of the circuit court is affirmed. Upon the appeal of the defendant 
New Amsterdam Casualty Company, the judgment is modified by striking 
therefrom the sum of $5,000 and interest from the date of the last payment, 
and, as so modified, the judgment is affirmed; the appellants to recover 
their costs in this court. 

CROWNHART, J. (dissenting). The surety contract was for pay, and 
the old rules of gratuitous surety do not apply. A surety for a considera- 
tion is held to be an insurer of the performance of the principal contract. 
Milwaukee B. S. Co. v. Illinois S. Co., 163 Wis. 48, 157 N. W. 545; Build- 
ers L. & S. Co. v. Chicago B. & S. Co., 167 Wis. 167, 166 N. W. 320. 

The principal contract here called for the building of a schoolhouse 
according to specifications of the architect within a given time, payments 
to be made to the contractor or his assigns on the certificates of the archi- 
tect. 

The building was not completed on time, but the contractor continued 
work on the building through its superintendent and subcontractors 4% 
months from the date of the expiration of the contract, and then, with the 
consent of the surety, turned the building over to the school district for 
completion. On January 8, 1918, the contractor made a short time loan of 
the First National Bank of Platteville, to meet its pay rolls and other bills 
incurred under its building contract. The money so borrowed was for the 
benefit of the surety as well as the school district plaintiff. On April Sth 
following, the contractor gave an order on the plaintiff to pay the bank out 
of any moneys due or to become due it under the contract. The plaintiff 
accepted the order, and thereafter, upon certificates of the architect, it paid 
the bank just as provided under the terms of its contract. This court now 
holds that the plaintiff should have withheld that money for the benefit of 
the surety. Why? The contracts of the principal and surety did not so 
provide. 

The plaintiff acted with patience and the utmost good faith with the 
contractor and the surety. Neither the contractor nor surety in good faith 
complied with their contracts after it became apparent that the contracts 
would be unprofitable. They laid down on the job and went begging to the 
plaintiff for charity amounting to from $7,000 to $10,000. The surety now 
insists that the plaintiff should stand the loss that it has assumed, for pay. 
As I see it, the court relieves the surety from its contract without war- 
rant of law, and places the burden of loss upon the plaintiff contrary to its 
contract with the surety. See 9 Corp. Jur. 861. 

For these reasons | respectfully dissent. 
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O’SHEA v. NORTH AMERICAN HOTEL CO. Et at. 
(Supreme Court of Nebraska. Dec. 8, 1922.) 
(191 Northwestern Reporter, 321.) 
(Syllabus by the Court.) 

1. INSURANCE— WHERE CONTRACT PROVIDED THAT IT 
SHOULD BECOME VOID ON HAPPENING OF CERTAIN 
EVENT, SURETY’S LIABILITY WAS ONLY FOR DAMAGES 
WHICH HAD ACCRUED AT TIME OF HAPPENING OF SUCH 
EVENT. 

Where a contract provided that, upon the happening of a certain event, 
the contract was to become null and void, and the consideration of the con- 
tract returned, and that a bond given by a surety company to secure the 
faithful performance of the contract should be surrendered and canceled 
by the obligee, the liability of the surety became so far fixed upon the 
happening of the specified event that the damages against the surety could 
not exceed the amount then accrued. Subsequent negotiations between the 
parties to the original contract without the consent of the surety, and of 
which the surety was not advised until long afterwards, did not operate to 
change or extend the liability of the surety company for damages for a 
breach of the contract. 

(For other cases, see Insurance, Dec. Dig. § 509.) 


2. INSURANCE--SURETY COULD WAIVE BENEFIT OF PROVI- 
SION REQUIRING NOTICE WITHIN TEN DAYS AFTER 
KNOWLEDGE OF DEFAULT IN PERFORMANCE OF CON- 
TRACT. 

A provision in a contract bond that the obligee shall give notice within 
ten days after knowledge of a default in performance of the contract is 
for the benefit of the surety company, and may be waived by the conduct 
of its managing officers after knowledge of such default. 

(For other cases, see Insurance, Dec. Dig. § 558[2].) 


4. INSURANCE — SURETY WHO ACCEPTED PREMIUM WITH 

KNOWLEDGE THAT CONTRACT PERFORMANCE OF WHICH 

IT HAD GUARANTEED, WAS MADE BY ONE PERSON FOR 

THE BENEFIT OF HIMSELF AND OTHERS COULD NOT 

DEFEND IN ACTION BY SUCH PERSON ON GROUND OF 

PROVISION OF BOND THAT NO RIGHT OF ACTION AC- 

CRUED THEREON FOR BENEFIT OF ANY OTHER THAN 

THE OBLIGEE. 

Where a contract is entered into in the name of one party for the benefit 
of himself and two others, with the knowledge and consent of the other 
contracting parties, and a surety bond is issued to him to guarantee the 
faithful performance of the contract, and the premium is paid, and retained 
by the surety company after knowledge that he is acting for others as well 
as himself, the fact that the bond provides, “no right of action shall accrue 
upon, or by reason hereof, to, or for the use, or benefit, of any one other 
than the obligee herein named,” is not a sufficient defense to an action by 
the obligee on the bond in his own name, for the benefit of all, since the 
surety company has received and retained the full consideration for its ob- 
ligation, and its liability is no greater than it would have been had the 
obligee been the sole party interested. 

(For other cases, see Insurance, Dec. Dig. 624[1].) 


5. INSURANCE—SURETY ON BUILDING CONTRACTOR’S BOND 
LIABLE ON NONPERFORMANCE FOR DAMAGES NOT EX- 
CEEDING THE PENALTY WITH INTEREST FROM THE 
TIME THE CONTRACT WAS BROKEN. 

In an action against a surety company upon a bond to secure the per- 
formance of a building contract, damages for nonperformance may be re- 


(No. 22144.) 
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covered, not exceeding the penalty of the bond, with interest from the time 
the contract was broken. Mullen v. Morris, 43 Neb. 596, 62 N. W. 74. 

(For other cases, see Insurance, Dec. Dig. § 509.) 

10. INSURANCE—ATTORNEY’S FEES PROPERLY ALLOWED IN 

ACTION ON BUILDING CONTRACTOR’S BOND. 

Section 7811, Comp. St. 1922, provides in substance that, where a bene- 
ficiary, or other person entitled thereto, brings an action at law upon any 
policy of guaranty, or fidelity insurance, against any company doing busi- 
ness in this state, the court is authorized, upon rendering judgment against 
such company, to allow the plaintiff a reasonable sum as attorney’s fee in 
addition to the amount of his recovery, to be taxed as part of the costs, and 
the appellate court is authorized on appeal to allow a reasonable sum as 
attorney’s fee for the appellate proceedings, held, that under the statute an 
allowance of attorney's fees should have been made in the case. 

(For other cases, see Insurance, Dec. Dig. § 10.) 

Appeal from District Court, Douglas County; Redick, Judge. 

Action by Peter O'Shea gainst the Nort American Hotel Company 
and others. From judgment rendered, all parties appeal. Reversed and 
remanded. 

Kimball, Peterson & Smith, of Council Bluffs, Iowa, and Montgomery, 
Hall & Young and Gaines, all of Omaha, for appellants and cross-appellees. 

Brogan, Ellick & Raymond, of Omaha, and P. J. Barron, of Scotts- 
bluff, for appellee and cross-appellant. 

Heard before Morrissey, C. J., and Letton, Aldrich, and Day; JJ., and 
Shepherd, D. J. 

Letton, J. This action was brought against the North American Hotel 
Company to recover damages for the breach of a contract to construct a 
hotel at Scottsbluff and against the American Surety Company upon a 
bond executed by that company in favor of the plaintiff to secure the faith- 
ful performance of the contract. These parties will be designated “the 
Hotel Company” and “the Surety Company” hereinafter. 

Plaintiff O’Shea, J. C. McNish and H. H. Ostenberg were the owners 
of a number of lots and tracts of land in and about the city of Scottsbluff, 
among them three lots upon the corner of Main street, two or three blocks 
north of the then business center of the city. They believed that the erec- 
tion of a hotel on these three lots would greatly enhance the value of their 
adjacent real estate, and, on the 21st of March, 1917, plaintiff, on behalf 
of himself and his associates named, entered into a written contract whereby 
in consideration of the conveyance to the Hotel Company of the three lots, 
and the ayment of $5,000 in cash, the Hotel Company agreed to erect thereon 
a modern fireproof hotel consisting of 80 rooms, and to complete the same 
within 15 months after the delivery of the deed and payment of the $5,000. 
The contract centained the provision that, if the erection of another hotel 
was started in the city by other parties before the Hotel Company began 
the erection of the hotel provided for, the contract should be null and void, 
and the Hotel Company should reconvey the lots and repay the $5,000. 
The Hotel Company failed to fully complete the erection of the hotel 
building within the time limited. Plaintiff alleges that, by reason of such 
failure, he and his associates were damaged by the loss of the increased 
value of the remaining lots to the amount of $60,000. 

It is alleged that plaintiff notified the Surety Company on July 7, 1919, 
of the default in the construction of the hotel; that no objection was made 
by it on account of his failing to given notice earlier; and that it denied 
all liability on the bond and thus waived any defense by reason of failure 
to give notice. 

The Hotel Company pleads fraud on the part of O’Shea by reason of 
a representtion in a letter that no other hotel was being erected in Scotts- 
bluff, an estoppel based on the fraud, and a general denial. 

The Surety Company defends upon the ground that, after the bond was 





1908 Insurance Law Journal, Vol. 61. [1923 


executed, the plaintiff and the Hotel Company, without its knowledge, made 
a material alteration in the contract whereby the Surety Company was dis- 
charged. It also alleges failure to give notice within ten days, as required 
by the terms of the bond, and that the bond was given for the benefit only 
ot the plaintiff O’Shea. The reply alleges that the letter was intended by 
the plaintiff and understood by the Hotel Company merely to be a waiver 
of he right of plaintiff to declare the contract null and void in the event a 
third party should start to erect another hotel in Scottsbluff before the 
Hotel Company should begin to erect the hotel contemplated in the con- 
tract, and further alleges that the letter was written without consideration 
and at the special instance and request of the Hotel Company. 

The original contract contains the following provisions: 

“It is further agreed that if there shall be erected or started to erect 
another hotel in Scottsbluff, Nebraska, by any other party than the party 
of the first part, before the party of the first part shall start the erection 
of said hotel, then this contract is to be null and void, and the party of 
the first part is to deed back to the party of the second part the said lots 
so donated and to return the $5,000 in cash as hereinbefore recited; and the 
party of the second part is to surrender and cancel said bond furnished to 
him by the party of the first part.” 

Before the contract was executed, another concern, the Nebraska Hotel 
Company of Lincoln, had entered into negotiations with the chamber of com- 
merce of Scottsbluff for the erection of a hotel. Before April 16, 1917, a 
site had been acquired, and it had begun the erection of a hotel building. 
This was within the knowledge of O’Shea, and, under date of April 16, 
O'Shea signed the following letter to the Hotel Company: 

“Gentlemen: | have investigated the possibility of any other party 
erecting a hotel at Scottsbluff, and have satisfied myself that there is no 
possibility that any move will be made to construct a hotel here. You are, 
therefore, authorized and instructed by me to proceed with the erection of 
the hotel building as provided for in our contrct under date of March 21, 
1917. 

“It is expressly understood and agreed that any right to cancellation of 
said contract and the return of the donations therein specitied are hereby 
waived by the undersigned, and that no demand by reason of any other 
hotel proposition will be made on you for cancellation of said contract. 

“Yours very truly, Peter O’Shea.” 

The evidence establishes that this letter was prepared at the office of 
the Hotel Company in Omaha at the instance of Peter Elvad, who was in 
active charge of the negotiations of the company; that one Henzie, an 
agent of the Hotel Compny, had been in Scottsbluff about three weeks be- 
fore the letter was prepared, and had then ascertained that the Nebraska 
Hotel Company was about to erect a hotel there. When he returned he 
reported this mact to Elvad. Henzie under Elvad’s directions, then re- 
turned to Scottsbluff with the letter. He presented the same to O’Shea, 
saying that the company wanted him to sign it as a waiver “so that he 
could not back out in case the other hotel was built.” It was then signed by 
O’Shea and returned to Elvad. It is also shown that the original contract 
was negotiated directly with Elvad by Ostenberg, McNish and O’Shea, and 
that Elvad was then informed that the Nebraska Hotel Company was ne- 
goiating with the Scottsbluff chamber of commerce with respect to building 
a hotel in Scottsbluff. In the negotiations preceding its execution, Elvad 
stated that the Nebraska Hotel Company could not build the hotel on ac- 
count of its financial situation. 

If any other party started to erect another hotel in Scottsbluff before 
the defendant Hotel Company, the contract was to be null and void, the 
real estate was to be reconveyed, the $5,000 repaid, and the bond surren- 
dered. These provisions were for the benefit of both parties to the contract. 
Under the evidence it is clear that both of the parties understood this letter 
to be a change and modification of the contract, and a waiver of the right 
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of O'Shea to rescind by reason of the erection, or the beginning of the erec- 
tion, of another hotel at Scottsbluff, and that there was no fraud or deceit as 
between O’Shea and the Hotel Company. The original contract in all other 
terms and conditions was left unaffected by these waivers. Considering 
both the direct and circumstantial evidence, we are convinced that the Hotel 
Company has not sustained the defense of estoppel based upon the letter. 

[3] The Hotel Company also defends upon the ground that O’Shea is 
not the real party in interest except as to his own one-third interest in the 
real estate, and assigns as error the ruling of the court allowing him full 
recovery. Before the contract was executed the Hotel Company was in 
possession of full knowledge as to the relations between McNish, Osten- 
berg and O’Shea, and knew that the contract was being executed in the 
name of O'Shea for the benefit of himself and his two associates. It is 
said that though under section 8528, Comp. St. 1922, a person in whose 
name a contract is made for the benefit of another may bring an action 
without joining with him the person for whose benefit it is prosecuted, it 
is required by section 8542, Comp. St. 1922, that all parties united in in- 
terest must join as plaintiffs or defendants, and that the latter provision is 
mandatory and controls. Of course, if the latter provision is mandatory, 
it would entirely nullify section 8528. While section 8542 states the general 
rule, section 8528 constitutes an exception, under which this case falls. We 
conclude, therefore, that the defenses of the Hotel Company against an 
action for damages for breach of contract have not been sustained. 

[1] Coming now to consider the defense of the Surety Company, we 
think it clear that the contract was materially altered as to this defendant 
by the letter of April 16, and the conduct of the parties to this contract 
thereafter. When the bond was executed the contract provided that, if the 
erection of another hotel had been begun in Scottsbluff before the Hotel 
Company began its building, the contract should be “null and void,” and 
that O'Shea should “cancel and surrender” the bond. The condiion upon 
which the contract and bond were to become void existed before the letter 
of April 16 was written. Under the contract it then became the duty of 
the Hotel Company to reconvey the three lots and to repay the $5,000. The 
extent of the liability of the Surety Company at that time became and was 
fixed, unless it assented to the change in the contract. This it did not do. 
Nothing that either of the parties could or did do thereafter without the 
consent of the Surety Company could increase its liability. We think, 
therefore, that the court erred in its instructions to the jury with regard to 
the measure of damages against the Surety Company. The measure against 
this defendant cannot exceed the fair market value of the three lots at the 
time the erection of éhe Lincoln Hotel was begun, with interest at 7 per 
cent. per annum from that date, together with the sum of $5,000, with in- 
terest at the same rate for the same time, but not exceeding its liability on 
the bond, or the liability of the Hotel Company. 

[2] As to the other defenses of the Surety Company: The defense of 
want of notice was not raised in its original answer, which was a general 
denial of all liability upon the policy. Moreover, defendant, by the conduct 
of its managing agent, his assurance to plaintiff after receiving notice of 
default that a full investigation would be made and the matter taken up 
for adjustment, and by the request of defendant for more time for investi- 
gation and negotiation with the Hotel Company, and its extension of the 
time fixed in the bond within which it is provided suit must be begun in 
case of a default, must be held to have waived the provision for 10 days’ 
notice. It is clear that defendant treated the policy as in effect long after 
this period had expired. St. Paul Fire & Marine Ins. Co. v. Gotthelf, 35 
Neb. 351, 53 N. W. 137; Jensen v. Palatine Ins. Co., 81 Neb. 523, 116 N. W. 
286; Farrell v. Farmers’ & Merchants’ Ins. Co., 84 Neb. 72, 120 N. W. 
929; Morgenstern v. Ins. Co. of North America, 89 Neb. 459, 131 N. W. 


2 


[4] The provision of the bond that no right of action shall accrue for 
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the use or benefit of any one other than the obligee herein named is not 
inconsistent with the recovery of the whole damages by O’Shea. The con- 
tract and bond must be construed together. The case is not that of a vol- 
untary surety, who is a favorite of the law, but the bond must be construed 
as an insurance policy, and most strictly against the insurer. The premium 
collected by the Surety Company was to cover the risk of all damages 
that might arise from the nonfulfillment of the contract. It is not called 
upon to respond for more than it would reasonably anticipate from a vio- 
lation of the terms of the contract. Having received and retained the pre- 
mium after knowledge that O’Shea was acting for others as well as for 
himself, it cannot now defend on the ground that it is only liable to O’Shea 
for his share of the loss. Under the allegations in the petition, and the 
facts in the case, a recovery by O’Shea in this action will effectually bar 
any subsequent recovery by Ostenberg and McNish, or either of them. 

At this point it may be well to consider matter which concerns the 
measure of damages with respect to the Hotel Company. During the trial 
plaintiff sought to prove the value, on July 2, 1918, of the real estate be- 
longing to the donors, near the hotel corner, and the value of those lots as 
they would have been on the same date had the hotel building been com- 
pleted. Objection was made, among other reasons: 

“Because the alleged damages, if any, were uncertain and speculative 
and not the direct or probable result of the failure of the Hotel Company 
to complete the hotel contracted for, and that any such alleged damages do 
not appear to have been within the contemplation of the parties to the con- 
tract pursuant to which the hotel was constructed.” 

“Mr. Gaines: And.for the further reason it simply calls for a guess. 

“Mr. Ellick: J don’t know, Your Honor, but what this record ought 
to show that this is the very rule that these lawyers contended for when 
we tried this case the other time. 

“Mr. Gaines: You cannot contend that for me. 

“The Court: Well, with some qualifications, perhaps, that is the correct 
rule; it don’t make any difference perhaps. Objection overruled. Answer 
the question 

“A. I would say $10,000 and $15,000 to $16,000.” 

The original petition, which was introduced in evidence for another 
purpose, shows that the action was begun against both defendants for the 
$5,000, and for the value of the three lots donated, with interest. At the 
oral argument in this case, Mr. Ellick, couns! for plaintiff, stated that the 
action was begun upon that theory; but, upon objection made by the de- 
fendants that this was not the true measure of damages, the objection was 
sustained, and the court ruled that the actual damages must be proved. 

Of course, if the trial court, at the insistence afid request of a party 
to a suit, adopts an erroneous measure of damages, the party who thus mis- 
led the court will not afterwards be permitted to take a contrary position 
and attack the soundness of the ruling in a reviewing court. This would 
trifle with the administration of justice. The quotation set forth is the only 
portion of the record containing any reference to the ruling ‘upon this: ques- 
tion at the former trial, so far as has been pointed out, or we have been 
able to ascertain, and it is not sufficient to establish that such ruling was 
made, or, if made, was made at the instance of the Hotel Company. Con- 
sidering the amount of the recovery permissible against the Surety Com- 
pany in either event, it makes little difference to that defendant which meas- 
ure of damages is adopted, but as to the Hotel Company the question is 
material. Objections were repeatedly made to the admissibility of testi- 
mony of this nature. When such testimony was first offered, the trial court 
seemed to be somewhat in doubt, saying, “Of course,, it is somewhat specu- 
lative, but whether there is any different character of evidence that can be 
found that is more consistent or competent, I don’t know; we have to take 
the best we can get,” and the evidence was admitted. 

We must consider and determine whether such testimony is speculative 
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in its nature, too remote, and (as sated in some of the objections) invades 
the province of the jury. The court instructed the jury: 

“In estimating the fair and reasonable market value of the lots in 
question you are entitled to take into consideration all the circumstances 
shown by the evidence to have existed in and about Scottsbluff on or about 
July 2, 1918, including the population of the town and probable increase in 
the same, the business transacted in Scottsbluff and surrounding country, 
the railroad, automobile and other transportation facilities and connections 
of Scottsbluff, the situation of said hotel with reference to the business por- 
tion of the city, the number of persons for whom hotel accommodations 
would be required, competition as affecting the probable success of the 
hotel, all such other hotels, rooming houses and facilities as are shown by 
the evidence to have actually existed in Scottsbluff on or about July 2, 
1918, the opinions of witnesses as to such market value, and all other facts 
and circumstances shown by the evidence having a bearing upon that ques- 
tion.” 

“The measure of plaintiff's damages, if any, is the difference between 
the fair market value of the lots belonging to a plaintiff and his associates 
on or about July 2, 1918, with the hotel building as it stood in its uncom- 
pleted state at said time, and what would have been the fair and reasonable 
market value of said lots had said hotel building been completed at that 
time, provided there would have been an increase in the value of the lots, 
and provided, further that plaintiff would only be entitled to recover such 
increase as would have resulted directly from the completion of said hotel 
building.” 

Mr. McNish, one of the persons for whose benefit the action was 
brought, after having testified as to the increase in value of the lots which 
would have been caused if the hotel had been completed by July 2, 1918, upon 
cross-€xamination testified as follows: 

“Q. Now, aSsuming for the purpose of the question, that the hotel 
building upon those lots had been completed, but was not occupied as a 
hotel, simply a completed building, not used at all, would that make any 
difference in your estimate? A. Why, certainly. * * * Q. The lots— 
1 said, assuming that the building on the lots owned by the North Ameri- 
can Hotel Company kad been completed as a hotel building in June or July, 
1918, but was not occupied or used as a hotel property, merely a vacant build- 
ing, would that make any difference in your estimate? A. An unoccupied 
building is always a. detriment, I would say. 

“Q. Yes, sir; in other words, if that building was completed and should 
continue unoccupied as a hotel building, it would not be a benefit to the addi- 
tion, would it? A. Well, the people would not be up in there, that is a 
cinch. Q. Well, property of that character, a hotel building of 80 rooms, 
that couldn't be utilized as a hotel, wouldn’t be of benefit to the surrounding 
property, would it? A. Well, if it was fully completed they surely wouldn’t 
leave it unoccupied. Q. Your are basing your statement then that the prop- 
erty would be worth from $1,200 to $1,500 more per lot upon the assumption 
that the building would be completed and run as a hotel, as a profitable in- 
vestment, a successful investment, isn’t it based upon that assumption? A. 
I wouldn't put it a successful investment, I would say if that was the best 
hotel in town it would bring the people there and it would naturally put 
other business in that vicinity. Q. That is, upon the assumptoin that it is 
running successfully as a hotel? A. That it is operated as a hotel. * * * 
Q. So, your whole estimate of values is based upon the assumption that the 
hotel would have been completed and being operated as a hotel, when you 
say under those circumstances it would be worth from $1,000 to $1,500 more 
per lot? A. No, sir; I wouldn’t say. I would say a town growing from 
1,200 to 1,500 in practically a ten-year period to 8,000 or 9,000 certainly has 
some increase in value. 

Mr. Ostenberg, another of the parties for whose benefit the action was 
brought, testified that the value of the lots was about as high in June, 1918, 
as at any time. 
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“(). Since then, I suppose, they have gone down some. Is that correct? 
A. Well, there hasn't been anything selling. Q©. Haven’t gone down, but 
you can’t sell, is that the idea? A. Not selling. I suppose if you wanted 
to sell you would have to take off something, just like you do on farm land.” 

Other witnesses for plaintiff testified that the lots would have been in- 
creased in value on an average of $1,000 by the completion of the hotel build- 
ing in June, 1918. In answer to a question that— 

“If that hotel building were completed today, would that fact, in your 
judgment, increase the value of the lots in this tract that I have described? 
* * * A. Hardly to the extent it would if completed in 1918, as real 
estate at that time was more active than at present. The completion of the 
hotel at this present time would not have the effect of increasing the present 
value of the lots as much as it would had the hotel been completed in 1918; 
possibly 25 to 50 per cent. less increase than in 1918.” 

Another witness for plaintiff testified that if the building were com- 
pleted now it would add approximately $1,000 to the value of each lot. 

For defendants, a number of witnesses testified, in substance, that the 
lots in question on July 2, 1918, were worth from $1,000 to $1,500 with the 
hotel building in the condition it then was, and that its full completion 
would not have enhanced their value at that time. One of the witnesses 
gave as his reason for this opinion: 

“Because any advance made on property by reason of the construction 
of any improvements are generally made anticipating the completion, or 
prior to the completion of the property, and not after the completion of 
the property.” 

He also testified that the value of a large portion of the property in 
controversy has incresed since July 1, 1918, to almost double what the value 
then was. 

It seems clear that at least some of the witnesses testified having in 
mind the enhanced value of the lots if a first-class modern hotel were being 
operated at the point where the building was constructed. The quoted 
instruction permits the jury to consider the operation of the hotel. The 
contract contains no provision for the operation of the hotel, or for the car- 
rying on of a hotel business in the building. It merely provides for the 
erection, and not for the operation, of the hotel. At the time of the trial 
over $150,000 had been expended on the building, the walls were up, the 
roof on, the rough cement floors in, no windows or doors in, and it was 
partly lathed. It was practically in the same condition as in July, 1918, 
when work was stopped. 


[5] While plaintiff has the right to recover all the damages which he 
actually suffered by the noncompletion of the building, if it is afterwards 
completed the use to which it might be put may result in an equal enhance- 
ment of the value of the unsold lots. There is testimony that the building 
when completed is suitable for a hotel, a club, or a hospital. 

[6, 7] We have repeatedly held that gains prevented as well as losses 
sustained may be recovered as damages upon a breach of contract. But it 
must appear that the profits were reasonably certain to have been realized 
by performance; that they are not speculative or contingent; that such 
damages must have been within the contemplation of the parties, and the 
loss must appear to have resulted proximately and naturally from the 
breach. Punteney-Mitchell Mfg. Co. v. Northwall Co., 70 Neb. 688, 97 N. 
W. 1040; Wittenberg v. Mollyneaux, 55 Neb. 429, 75 N. W. 835; Silurian 
Mineral Springs Co. v. Kuhn & Co., 65 Neb. 646, 91 N. W. 508; Roper v. 
Milbourn, 93 Neb.809, 142 N. W. 792, Ann. Cas. 1914B, 1225. 

“But anticipated profits cannot be recovered where they are dependent 
upon uncertain and changing conditions, such as market fluctuations, or the 
chances of business, or where there is no evidence from which they may be 
intelligently estimated. So evidence to establish profits must not be uncer- 
tain or speculative. Jt is not necessary that profits should be susceptible 
of exact calculation, it is sufficient that there be data from which they may 











Surety] O’Shea v. North American Hotel Co. et al. 1913 


be asertained with a reasonable degree of certainty and exactness.” 17 
C. J. 780, $ bid. 

Plaintiff has cited cases to support the proposition that the loss of 
profits to be derived from the resale of lots or lands arising from the fail- 
ure to perform a contract to erect factories, build railroads, switches, etc., 
may be recovered. As a general rule profits from collateral contracts are 
too remote to constitute eléments of damage, yet there may be circum- 
stances under which they are allowable. In the case of Ironton Land Co. 
v. Butchart, 73 Minn. 39, 75 N. W. 749, the contract not only provided for the 
erection of buildings for the structural steel manufacturing building, with 
a capacity for 500 employees, but also provided for its operation for a 
specified time. In other cases, where the contract provided for the building 
of a switch to a tract of land upon which a factory was to be erected, or 
to extend an electric street car line to a proposed addition to a city, it was 
held that the measure of damages was the difference between the value of 
the property as it was and as it would have been had the lines been con- 
structed. We have no quarrel with these decisions under the facts in each 
case, though in some of them the rule seems to have been adopted as the 
best available under the circumstances. In Chesapeake & O. R. Co. v. Me- 
Kell Co., 209 Fed. 514, 126 C. C. A. 336, it is said that such a measure of 
damages “must be adopted at the peril of otherwise saying that the damages 
are too speculative to permit recovery.” 

In other cases such recovery is denied, especially where the damages 
are claimed for a prospective loss of profits to be derived from a collateral 
transaction. Fitzsimmons v. Chapman, 37 Mich. 139, 26 Am. Rep. 508; 
Dullea v. Taylor, 35 U. C. Q. B. (Canada) 395; Clyde Coal Co. v. Pitts- 
burg & L. E. R. Co., 226 Pa. 391, 75 Atl. 596; 26 L. R. A. (N. S.) 1191; 
Fox v. Harding, 7 Cush. (61 Mass.) 516.- If the evidence had been the 
best obtainable as to damages, and the testimony as to enhanced values, or 
loss of profits, had been confined to that which would reasonably have been 
caused by the failure to complete the erection of the building, with the 
factor or element of the operation of the hotel excluded from the considera- 
tion of the jury, a different question would be presented. 

Each case must be determined upon its own peculiar facts. Where the 
evidence is sufficient as to definiteness and certainty, and the other elements 
necessary are shown to exist, such damages may be recovered. But unless 
this condition obtains, the evidence may not be admitted if there is any 
other reasonable, more definite and satisfactory basis by which to measure 
the damages suffered. 

[8] If the building had been completed within the time limited, it would 
be improbable that plaintiff could at once realize on the 50 or 60 lots in- 
volved and secure the profits, and there is no evidence of this nature in 
the record. The sale of the lots both then and thereafter would depend upon 
many contingencies—the growth of the city, the use to which the building 
would be placed, the business conditions in the country generally, and many 
other factors affecting the market for real estate in that particular locality. 
We are satisfied that the evidence as to the enhancement of value and loss 
of profits is so speculative, remote and uncertain, and depends upon so 
many contingencies, that it ought not to be accepted as the measure of 
damages in this case. The damages which plaintiff has suffered are easily 
ascertainable by a definite standard. In an action for a breach of a contract 
of this nature, where the damages are uncertain, speculative and not rea- 
sonably susceptible of definite ascertainment, the consideration money, or the 
value of property conveyed as a consideration, with interest, is the proper 
measure of damages. He has been deprived of the use of the three lots 
and of the $5,000 since the date of the payment, and of the conveyance to 

the Hotel Company. He is therefore entitled to recover the $5,000 paid, 
together with the fair market value of the lots at that time, with interest 
at 7 per cent. from the date stated. This returns to the plaintiff the entire 
consideration with interest as damages for the loss of the use of the money, 
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and leaves him with the other real estate susceptible to any enhancement of 
value which may have occurred, or which may occur in future, by reason 
of the improvement of the adjacent property by the erection of the building. 

It is alleged as error that the court allowed interest upon the penalty 
of the bond from the date of the breach. There is a conflict in the decisions 
on this point, but the question has been settled in this state in Mullen v. 
Morris, 43 Neb. 596, 611, 62 N. W. 74, and Thomssen v. Hall County, 63 
Neb. 777, 89 N. W. 389, 57 L. R. A. 303, where it is shown that the weight 
of authority is in accordance with the holding of the trial court. 

(9, 10] After the judgment was rendered, a motion was filed on behalf 
of plaintiff for the allowance of attorney’s fees against the American Surety 
Company to be taxed as part of the costs. The motion was overruled, and 
from this order the plaintiff has filed a cross-appeal. By section 7814, Comp. 
St. 1922, “guaranteeing the performance of contract other than insurance 
policies, or guaranteeing and executing all bonds, undertakings and contracts 
of suretyship,” is classified under the head “fidelity insurance.” By the 
amendment to section 3212, Rev. St. 1913, made by section 2, c. 103, Laws 
1919, it is provided that, in actions upon “guaranty, fidelity or other in- 
surance of a similar nature, * * * the court upon rendering judgment 
* * * shall allow the plaintiff a reasonable sum as an attorney’s fee in 
addition to the amount of his reovery, to be taxed as part of the costs, and 
if such cause is appealed, the appellate court shall likewise allow a reason- 
able sum as an attorney’s fee for the appellate proceedings.” The contract 
and bond in this case were executed and breached before the passage of this 
amendment; but, since the attorney fee is part of the costs, it pertains to 
the remedy, the the Legislature has power to regulate the same, even though 
the cause of action accrued before the passage of the amendatory act. The 
insurance policy was for the purpose of “guaranteeing the performance” of 


a contract “other than an insurance policy,” and is clearly within the defi- 
nition of “fidelity insurance,” as to which an attorney’s fee is provided for 
by the statute. 

The judgment of the district court is reversed and the cause remanded 
for further proceedings. It.is further ordered that each party pay one-half 
the costs in this court. 

Reversed. 


a ee 
UNITED STATES FIDELITY & GUARANTY CO. v. CLIFTON 
eT AL. (No. 10148.) 
(Court of Civil Appeals of Texas. Fort Worth. Feb. 10, 1923. Rehear- 
ing Denied March 10, 1923.) 
250 Southwestern Reporter, 1056. 
REPLEVIN—AGREED JUDGMENT BETWEEN PLAINTIFF AND 

DEFENDANT IN REPLEVIN HELD NOT VOID AS TO NON- 

CONSENTING SURETY ON PLAINTIFF’S BOND. 

An agreed judgment rendered against a principal defendant and his 
surety on a replevin bond providing for a stay of execution is not void as 
to the nonconsenting surety, in view of Rev. St. art. 258, and Vernon's Say- 
les’ Ann. Civ. St. 1914, art. 2393. 

(For other cases, see Replevin, Dec. Dig. § 123.) 

Conner, C. J., dissenting. 

-Appeal from District Court, Eastland County; E. A. Hill, Judge. 

Action by the United States Fidelity & Guaranty Company against J. 
D. Clifton and others. Judgment for defendants, and plaintiff appeals. 
Affirmed. 

Seay, Seay, Malone & Lipscomb, of Dallas, and Turner & Seaberry, of 
Eastland, for appellant. 

Scott, Brelsford, Funderburk & Ferrell, of Eastland, for appellees. 

Buck, J. The United States Fidelity & Guaranty Company filed suit 
in the district court of Eastland county against J. D. Clifton, E. L. Clifton 
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and P. A. Clifton, doing business under the firm name of Clifton, Clifton 
& Co. In substance, the plaintiff alleged that theretofore on September 27, 
1920, in a suit styled the Dixie Oil & Refining Company v. J. D. Clifton et 
al., the plaintiff here, as surety, executed a replevin bond for the plaintiff 
in the former suit and payable to the defendants in this suit; that subse- 
quently a judgment was entered in the former suit in favor of Clifton, 
Clifton & Co. against the Dixie Oil & Refining Company for $5,354.70, 
with a stay of execution for four months after the date of said judgment. 
Plaintiff in this suit alleged that it was not a party to the other litigation, 
except as a surety on the plaintiff’s replevin bond, and was not represented 
by counsel, and was not a party to any agreement between the plaintiff and 
the defendants in said suit for the stay of execution; that said stay of ex- 
ecution was granted to the defendants in the judgment on their cross-ac- 
tion without consulting the present plaintiff, the surety, and without the 
surety’s knowledge or consent; that the agreement between the plaintiff 
and the defendants in said former suit contemplated that the plaintiff would 
withdraw any defense it had against defendants’ plea over, and give judg- 
ment for the defendants, if the stay of execution was granted. Plaintiff 
further alleged that it had reason to believe, and did believe, that if an ex- 
ecution and order of sale had been issued upon the former judgment, in 
the manner and within the time required by law, that the defendants in said 
suit would have realized and recovered their said judgment out of the Dixie 
Oil & Refining Company, by virtue of the sale of the property belonging 
to said plaintiff, but that all of said property belonging to the plaintiff is 
now in the hands of a receiver, appointed by the court, and that Clifton, 
Clifton & Co. should be required to follow said property into the hands of 
the receiver, but that, in any event, by virtue of said agreement and said 
judgment, extending the time of payment for the satisfaction of said judg- 
ment, the plaintiff in this suit has been released from any and all liability 
as surety on said bond. Hence the plaintiff prayed the court to grant a writ 
of injunction restraining Clifton, Clifton & Co. from selling and having 
sold the securities deposited with the state treasurer at Austin by the plain- 
tiff, under the requirements of the law. 

Upon the presentation of the petition to the judge of the Eighty-Eighth 
Judicial district court of Eastland county, a temporary writ of injunction 
was granted as prayed for, but upon a motion to dissolve, made by the de- 
fendant in this suit, said writ was vacated and dissolved, and it was the or- 
der of the court that Clifton, Clifton & Co. recover from the Dixie Oil & 
Refining Company the sum of $5,354.70, and the court foreclosed the writ 
of attachment lien in favor of Clifton, Clifton & Co. on certain described 
personal property belonging to the Dixie Oil & Refining Company, and 
which had been replevied by it under a replevin bond, on which the plain- 
tiff in this suit was surety, and gave Clifton, Clifton & Co. a judgment 
against the plaintiff in this suit on said bond. 

From the judgment the plaintiff has appealed to this court. 

The question for decision in this case is whether or not an agreed judg- 
ment rendered against the principal defendant and his surety on a replevin 
bond providing for a stay of execution is void as to the nonconsenting 
surety. In Bank v. Bray, the Supreme Court, speaking through Justice 
Phillips (105 Tex. 312, 148 S. W. 290), later Chief Justice, said-: 

“The established rule of law is that if, without the consent of the 
surety, a binding agreement is made between the creditor and the principal 
debtor for an extension of the maturity of the debt, the surety is released; 
and the effect is the same as to property that stands in the relation of a 
surety, as did the property of Mrs. Bray in this case. The reason of the 
rule demonstrates its justness as a principle as well as its necessity in the 
business affairs of the people, for at any time after the maturity of the 
debt, the surety, for his own protection, should possess the right to pay it 
and proceed against the principal or indemnity, and such right is impaired 
if the creditor enter into a valid contract with the principal for an exten- 
sion of the time of payment. The law therefore visits upon the creditor 
the deserved consequence of his so impairing the right of the surety by 
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releasing the surety from liability. Benson y. Phipps, 87 Tex. 578, 29 S. 
W. 1061, 47 Am. St. Rep. 128. The true test in every such case accord- 
ingly is whether the agreement of extension is such as to deny to the 
surety the exercise of this right which inheres in his relationship, and 
which the law places at his disposal and command as a benefit and pro- 
tection immediately upon the maturing of the debt. If the agreement of 
extension be a binding one, its effect clearly is to deprive him of his right. 
But, if the agreement be not a binding one, it remains intact and unpre- 
judiced. What the law speaks of in this sense as ‘a binding agreement’ 
is an agreement that is conclusive upon both the creditor and the principal 
an agreement that both effectually stays the hand of the creditor, and 
yields to the principal the full benefit of the indulgence, an agreement that 
neither can avoid, but which both must respect, and which because of its 
inviolable character operates to the harm of the surety.” 

In Turner v. National Cotton Oil Co., 50 Tex. Civ. App. 468, 109 S. 
W. 1112, it is said: 

“The undertaking of a surety is to be strictly construed, and his lia- 
bility will not be extended beyond the precise words of his agreement, ei- 
ther by construction or implication.” 

The right of a surety to consider himself discharged by an extension 
of time to the principal is not affected by the fact that the principal was 
insolvent or a discharged bankrupt, at the time of such extension, nor that 
the extension benefited or did not injure the surety; his contract being 
changed. Short v. Shannon (Tex. Civ. App.) 211 S. W. 463; Maier v. 
Thorman (Tex. Civ. App.) 234 S. W. 239. 

In Gerlach & Bros. v. Du Bose, 210 S. W. 742, the Court of Civil 
Appeals at Beaumont held that the sureties on a bond given on appeal 
from the justice court to the county court are not relieved from liability by 
the fact that the appealing principal and his adversary agree upon a judg- 
ment against the principal with stay of execution, and that such agree- 
ment is made without the knowledge or consent of the sureties; the sure- 
ties’ obligation being presumably assumed with a view to the control by 
the principal of the litigatjon on the appeal. 

In Corpus Juris, vol. 4, § 3393, p. 1285, it is said: 

_ “An agreement for affirmance of a judgment appealed from, made in 
good faith, does not excuse nor discharge the sureties on the appeal bond. 
And so an agreement for affirmance, extending the time of payment and 
staying execution, does not discharge the sureties, although made without 
their express consent.” 

In Drake v. Smythe, 44 Iowa, 410, the court said: 

“The sureties became parties to the record, and were liable to any 
judgment rendered in the cause within the limit of their obligation. Their 
relation to the action was not such as gave them any control thereof; 
they could not dictate to defendant the course he should pursue in the 
case; he had the full right to do whatever the law authorized in a case 
where no sureties are concerned. Their position in the case was one of 
obligation for debts, not of rights in conflict with defendant’s rights. They 
were bound for the judgment which should be rendered against defend- 
ant in the progress of the suit. That defendant had the right to stipulate 
* * * upon the rendition on the judgment cannot be questioned. The 
sureties, then, are bound by that agreement, and are liable upon the judg- 
ment.” 

In Ammons vy. Whitehead, 31 Miss. 99, the court said: 


“The necessary legal effect of their execution of the bonds was to 
confer upon the principal full power to do whatever he might deem nec- 
essary and proper in defending or determining the suits. * * * And 
upon the same reason he was authorized to compromise the suits upon 
terms advantageous to himself. This was no violation of the obligation 
of the sureties, nor a variation of the terms of their obligation; for that 
was entirely contingent and uncertain, except that the parties had, by the 
necessary legal effect of the act, submitted themselves to whatever might 
be done in the determination of the suit, by their principal, under the 
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sanction of the court. * * * And whether the sureties be regarded as 
parties to the judgment, and as such bound by the proceedings in the suit, 
or as bound by the action of their principal by reason of the power neces- 
sarily conferred upon him by the purpose and legal effect of the bonds, 
it is clear that the sureties are not within the rule which discharges such 
parties in consequence of indulgence given to their principal.” 

Fn Montrose v. Baggott, 161 App. Div. 494, 505, 146 N. Y. Supp. 649, 
657, the parties agreed to continue the case until the next term of court, 
at which time plaintiff was to have judgment for the amount of his de- 
mand. The sureties on the appeal bond pleaded that this agreement re- 
leased them. The New York court held that it did not, and in part said: 

“The undertaking we are considering was not to pay the claim in 
suit, but the judgment that might be recovered. The sureties’ obligation 
did not arise until the judgment was recovered. The indebtedness for 
which they were sureties had not matured. A judgment might never have 
been recovered. Until its recovery the sureties would be in no position to 
pursue the principal debtor. They could not control the creditor’s litiga- 
tion. He could conduct it in accord with his best judgment to accomplish 
his own purposes. The rule of exoneration did not apply because the rea- 
son for it did not exist.” 

See Howell v. Alma Milling Co., 36 Neb. 80, 54 N. W. 126, 38 Am. St. 
Rep. 699, and other cases cited upon this point in Gerlach & Bros. v. Du 
Bose, supra. 

Article 258, Rev. Statutes, contains the obligation of a surety on a 
replevin bond “that, should the defendant be condemned in the action, he 
shall satisfy the judgment which may be rendered therein, or shall pay 
the estimated value of the property with lawful interest thereon, from the 
date of the bond.” 

Article 2393, Vernon’s Sayles’ Ann. Civ. St. 1914, provides for appeal 
from the justice court and gives the conditions of the bond ‘“‘that the appel- 
lant shall prosecute his appeal to effect, and shall pay off and satisfy the 
judgment which may be rendered against him on such appeal.” 

It will be noticed that the replevin bond and the appeal bond discus- 
sed in Gerlach & Bros. v. Du Bose, supra, in common, contain conditions 
that the liability of the surety is dependent upon a judgment having been 
obtained against his principal, and that the surety agrees and binds himself 
in the case of a replevin bond that should the defendant be condemned in 
action, he will satisfy the judgment which may be rendered, and pay the 
estimated value of the property replevied; and in the case of an appeal 
bond, the surety binds himself to satisfy the judgment which may be ren- 
dered against his principal. We believe that the two bonds are essentially 
the same, and that the holding in the Gerlach Case is sound, and is per- 
tinent to the case under consideration. 

It is insisted by the appellant that the cases of Pilgrim v. Dykes, 24 
Tex. 384, and Burke v. Cruger, 8 Tex. 66, 58 Am. Dec. 102, assert a con- 
trary ruling from that followed in the Gerlach Case. In both of these 
cases the Supreme Court laid down the rule that a binding agreement be- 
tween the plaintiff and the defendant to extend the time of payment made 
before the judgment released the surety. 

But no Texas case has been cited, and we have found none, holding 
that where the stay of execution is granted in the judgment, that the surety 
is thereby released from liability. In Siddall v. Goggan & Bro., 68 Tex. 
708, 5 S. W. 668, the Supreme Court held that where property sequestered 
has oe replevied, the sureties on the replevin bond are bound by a judg- 
ment entered on an agreement filed in the cause by their principal, that the 
debt “is just,” and that judgment be entered for the specified value of the 
property sequestered. Such sureties, not being parties to the suit, cannot, 
by seeking to make themselves parties defendant, prevent judgment being 
rendered on such an agreement, unless they allege that the agreement that 
the debt “is just” was untrue, or that their principal has some legal or 
equitable defénse to the action, a failure to present which will operate in- 
justice to them 





1918 Insurance Law Journal, Vol. 61. [1923 


Appellant urges that the case of Reliable Iron Works v. Bank & Trust 
Co., 241 S. W. 592, by this court, sustains its contention. Chief Justice 
Conner, in his dissent, cites and quotes from this decision. If there be a 
conflict between the last-cited case and the authorities cited in the instant 
case, in support of the conclusion of the majority, we are inciined to fol- 
low what we deem to be the trend of authority in this and other jurisdic- 
tions. 

It is urged by the appellee that the judgment of the trial court should 
be affirmed, also, on the ground that the evidence shows that no considera- 
tion passed in the original suit from the plaintiff to the defendant to make 
the agreement for the stay of execution valid, and cites such cases as 
Brown v. Chambers, 63 Tex. 131, and Yeary v. Smith, 45 Tex. 71, to sus- 
tain the contention. But while we recognize the rule laid down by the 
authorities that an agreement invalid in law to extend the time of payment 
will not release the sureties, and even though the evidence in this case 
shows, or tends to show, that the agreement for the stay of execution was 
not supported by a valid consideration, yet we prefer to rest our judg- 
ment of affirmance upon the ground already discussed. 

Appellee also urges that in this case the evidence shows that on the 
day in which the former judgment was entered with the stay of execution, 
the receiver, theretofore appointed to take charge of the property and af- 
fairs of the Dixie Oil & Refining Company, qualified, and that had an ex- 
ecution been issued under the judgment forthwith and an attempt been 
made to sell the property belonging to the Dixie Oil & Refining Company, 
such could not be done within the four months for which the stay of ex- 
ecution was granted, because of a receivership, citing such cases as Both- 
feld v. Gordon, 190 Mass. 567, 77 N. E. 639, 5 L. R. A. (N. S.) 764, 112 
Am. St. Rep. 341, and the Texas case of McAuley v. McKinney, 23 Tex. 
Civ. App. 500, 57 S. W. 309. We do not express any opinion as to the 
soundness of this contention. 

Appellee also urges that the judgment in this case is not void, inas- 
much as the trial court had jurisdiction over the parties and subject-mat- 
ter, and that if the surety felt itself injured by the judgment, it could have 
sought its remedy by an appeal or a writ of error, and not by an action in 
the nature of a bill of review, and in this case, citing such cases as Fisher 
v. Hemming (Tex. Civ. App.) 164 S. W. 913, Ferguson v. Sanders (Tex. 
Civ. App.) 176 S. W. 782, Wagley v. Wagley (Tex. Civ. App.) 230 S. W. 
493, and Jones v. Wootton (Tex. Com. App.) 228 S. W. 142, some of which 
may support that contention. 

For the reasons given, all assignments of error are overruled, and the 
judgment of the trial court is affirmed. 


Conner, C. J. (dissenting). I find myself unwilling to assent to the 
reasoning and conclusion announced by the Beaumont Court of Civil Ap- 
peals in the case of Gerlach & Bros. v. Du Bose, 210 S. W. 742, and in the 
cases in harmony with it, which have been approved by the majority. 

As it seems to me, it is inaccurate and illogical to say that a surety on 
the defendant’s replevin bond thereby constitutes such defendant his agent 
with power to make agreements with his creditor plaintiff that clearly con- 
stitute a departure from the due course of law and result in a material 
variation in the surety’s obligation. While a plaintiff and defendant may 
make such agreements as are sanctioned by the rules and practices of the 
courts, they should not be allowed to deprive a surety of a legal right or 
remedy without his consent. Agreements to continue and confessions of 
judgment are sanctioned by our rules of practice, but no decision has been 
cited, and I know of none, where a surety has been denied relief when it 
was made to appear that such an agreement was without reasonable ground 
therefor and resulted in depriving the surety of valuable rights. That in 
such a case it should be held otherwise is indicated in the case of Siddall 
v. Goggan Bros., 68 Tex. 708, 5 S. W. 668, cited by the majority. The 
ground upon which it was there held that the agreement that the debt de- 
clared upon is “just” did not release the sureties on the replevin bond was 
that the sureties had not alleged that the agreement that “plaintiff’s de- 
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mand was just” was “untrue” in fact, nor that the defendant was without 
just defense to the plaintiff's suit, thus implying that had the sureties so 
alleged and supported such averments by proof their gefense would have 
been entertained. It is to be observed that in the case last cited, as would 
ordinarily be true of an order granting a continuance, a change of venue, 
or other like order, by agreement, nothing on the face of the record af- 
firmatively shows that a surety has thereby been deprived of a legal right 
or remedy, and hence the necessity of pleading and proof to so snow. In 
the case now before us, however, the judgment on its face, when read in the 
light of laws to be hereinafter noted, shows that the surety has been de- 
prived of valuable remedies. The reason for the rule of pleading having 
failed, the rule itself has no application. 

The surety on a replevin bond is as truly and simply an accomodative 
obligor as the surety on a promissory note. In principle, the distinction 
between the two does not seem to be material. One obligates himself to 
pay the debt of his principal, as specified in the note; the other to pay the 
judgment after the debt has been placed in that form. Indeed, the surety 
on a replevin bond. or on an appeal ‘bond is in a less favorable position than 
the surety on a promissory note to receive the protecting care of the court. 
He is not, as the other, permitted appearance, voice, or contro! in the liti- 
gation against his principal, but must perforce of our statutes, submit to 
an entry against him of the judgment at the time judgment is entered 
against his principal. Why, then, should the court in his protection not re- 
quire the creditor of his principal to proceed to judgment in accord with 
the due and usual course of law? It seems to me that a surety of the 
class under consideration has the right to demand this of a plaintiff creditor 
as a condition of being allowed a judgment against him. Such a construc- 
tion of his obligation is not without support in the authorities. To illu- 
strate, the case of Foo Long v. American Surety Co. was one where the 
judgment on appeal was affirmed by agreement without reference to the 
merits and without the knowledge or consent of the sureties on the appeal 
bond. The court held, on the plea of the surety, that the surety was 
thereby discharged. In the opinion, which was by the Court of Appeals of 
New York, reported in 146 N. Y. 251, 40 N. E. 730, in disposing of the 
case, among other things, the following was said: 

“The judgment and decision of the appellate court, in due course on 
the very case, was what the surety became obligated for, if the judgment 
appealed from should be affirmed. The plaintiff accepted the undertak- 
ing with full knowledge of its terms and purpose. The interests of the 
parties to the judgment were hostile the plaintiff being interested to main- 
tain his judgment and Chu Fong to reverse it. By giving the undertaking 
the latter was placed in a position to secure the decision of an appellate 
tribunal upon the validity of the judgment against him before further 
proceedings should be taken to enforce it. The defendant’s undertaking 
was executed in view of the situation of the parties to the action at the 
time. The undertaking was to pay the judgment if it should be affirmed, 
or the appeal should be dismissed, and this, under the circumstances, re- 
ferred to an affirmance or dismissal in the ordinary course of judicial pro- 
cedure, and not an affirmance or dismissal by consent of parties. The 
plaintiff was entitled to proceed on the appeal according to the usual prac- 
tice. He could take an affirmance of the judgment by default, if the prac- 
tice of the court permitted that to be done, or could apply for a dismissal 
of the appeal upon any ground entitling him to that relief. But to con- 
strue the undertaking as permitting the parties to agree upon the judgment 
to be rendered would subject a surety to a hazard which could not, we 
think, have been contemplated. * * 

“We hold that the pro forma affirmance of the judgment 2gainst Chu 
Fong, based exclusively on the stipulation of the parties ana without any 
hearing or adjudication by this court on the merits, was not an affirmance, 
within the meaning of the undertaking.” 


In Johnston v. Mills, 25 Tex. 704, it appears that Johnston and Dew- 
berry guaranteed the payment of a promissory note executed by one Hayne, 
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and indorsed by one Cox, payable to R. and D. G. Mills; the latter parties 
agreeing to exercise due diligence to collect the note from Cox and Hayne. 
Thereafter in September, Miils secured a judgment against Fox and Hayne. 
The judgment concluded as follows: 

“And by agreement of the plaintiff by his attorney, the issuance of ex- 
ecution hereon as to defendant Cox is stayed until the first of February 
next.” 

Later yet, Mills sued Johnston and Dewberry upon their guaranty to 
recover the unpaid balance due on the judgment, and the defendants 
pleaded that the plaintiff had failed to exercise due diligence to collect the 
judgment against Cox as had been agreed in the contract of guaranty, and 
in support of the plea offered in evidence the stipulation above quoted in 
the judgment against Cox and Hayne. We here note what our Supreme 
Court said in disposing of the case as at least persuasive in the case we 
now have under consideration, to wit: 

“The question to be considered under “the pleadings and evidence is, 
what effect should this four months’ stay of the execution as to Cox have 
upon the question of reasonable diligence in the collection of this note by 
R. & D. G. Mills? Had Johnston & Dewberry been sureties only, a valid 
binding stay of execution upon the judgment for a definite time by Mills 
might ordinarily have been set up in defense as a release of them. Com- 
monwealth v. Millers’ Adm’rs, 8 Serg. & R. 452. This is upon the principle 
that the contract has been changed. The sureties cannot pay the debt at 
once and have an immediate remedy against the principal. They would 
have been placed at disadvantage by the dealings of the plaintiffs, and the 
law will not permit a calculation to be made of the diminished value of 
of their remaining remedies against the principals, but will hold the sure- 
ties released, whether injured or not in fact by the delay. Samuet v. How- 
arth, 3 Mer. 272; 2 Story, Eq. § 833. While this rule may not apply to this 
case in all its technical force, still it shows the importance attached to such 
stipulated delay in collection in a case where there are relations of mutual 
duties and obligations between parties. Story, Prom. Notes, § 485. * * * 

“Without referring to any other fact affecting this question of dili- 
gence, it will be sufficient to consider this stay of execution 

“Such a stay is not provided for or contemplated as a part of the legal 
proceedings in the regular process of law in the collection of a debt. Such 
a proceeding is contemplated in suits in justices’ courts, and, when adopted, 
the indulgence is supposed to be paid for by the increased security which it 
is provided shall be given. There is no such proceeding provided for in 
the district court. If ‘+ be entered upon the records as a part of the judg- 
ment, as in this case, it is by virtue of the agreement of the parties and 
not in pursuance of any prescribed rule of proceeding in the suit. It is 
because the parties have the power to make an agreement concerning the 
subject-matter of the suit, or the mode of suing the process of the court 
in reference to it; and the court may permit them to give such agreement 
conclusive sanction by making it a part of the judgment, if, in doing so, no 
rule of law be infracted. Staying the execution, therefore, is no part of 
the regular ordinary proceeding of a suit instituted for the collection of 
money in the district court. However common it may be in practice, in a 
legal sense it is extraordinary, and out of the regular course of legal pro- 
ceeding. That is a matter of legal cognizance. It presents a question of law 
arising upon the evidence adduced in this case, upon which the court should 
have instructed the jury. This was especially important in this case; as the 
commen practice of parties in staying executions, of which the jurors were 
doubtless aware, if unexplained, was well calculated to lead them to the 
erroneous conclusion that it was a regular step in judicial proceedings. It 
is a step dependent entirely upon the discretion of the plaintiff in the action, 
and it places the case out of the regular course of the law. If a party, 
who is bound to the exercise of reasonable diligence in the ordinary regular 
course of the law, as were the plaintiffs in this case, should use this discre- 
tion and give such stay, he does it at his own risk of losing the amount he 
might have collected but for the stay. Like any one else who varies from a 
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prescribed and well defined line of duty, in transacting the business in- 
trusted to him, he would be prima facie in default by the act which con- 
stituted the variance, and must be prepared to show that such act has re- 
sulted in no injury, in order to relieve himself from the consequences of his 
apparent departure from duty.” 

I trust that I may not be permitted to take a closer view of the obliga- 
tion of the surety involved in this litigation of the breach of that obligation 
as shown in the statement of facts. As set forth in the majority opinion, 
the obligation was in the form required by article 250, Rev. Statutes, and 
conditioned that— 

“Should the defendant (the Dixie Oil & Refining Company) be con- 
demned in the action, he shall satisfy the judgment which may be rendered 
therein, or shall pay the estimated value of the property with lawful interest 
thereon from the date of the bond.” 

Within the contemplation of that obligation—and beyond this an obligor 
cannot be held liable—the surety promised to pay any such judgment as the 
court, by due course of law and procedure, should render against the prin- 
cipal in the obligation. The suit in which the judgment was rendered was 
one by the Dixie Oil & Refining Company against J. D. Clifton and others, 
seeking, as is to be inferred from the judgment, to restrain the sale of cer- 
tain personal property that had been seized under a writ of attachment sued 
out by Clifton and others, composing the firm of Clifton & Co., and which 
property had been replevied by the Dixie Oil & Refining Company under 
the bond of the surety in this case. The judgment actually rendered re- 
cites that— 

“All parties announced ready for trial, and, a jury being waived, all 
matters of fact, as well as of law, were submitted to the court. And also 
at said time in open court came the parties and stated to the court that the 
parties plaintiff and defendant had agreed that the plaintiff take nothing 
by its suit for injunction herein, and that the injunction heretofore issued 
in this cause should be in all things vacated and dissolved, and that the de- 
fendants, Clifton, Clifton & Co., a firm composed of J. D. Clifton, E. L. 
Clifton, and P. A. Clifton, should have judgment against the plaintiff for 
the principal, interest, and attorney’s fees of the note sued on in said de- 
fendant’s cross-action herein, together with foreclosure of their alleged at- 
tachment lien and judgment on the replevin bond filed herein by the plain- 
tiff, Dixie Oil & Refining Company, and its surety, United States Fidelity 
& Guaranty Company, a corporation, and the court, after hearing said 
agreement and the pleadings of the parties and the evidence submitted there- 
on, is of the opinion that said agreement is just, fair, and legal, and it is 
therefore in all things approved, and, upon said agreement and the evidence 
introduced, the court finds that the law and the facts are with the defend- 
ants J. D. Clifton, E. L. Clifton, and P. A. Clifton.” ~ 

It was thereupon further decreed that the Dixie Oil & Refining Com- 
pany take nothing by its suit against the defendants, and that the defend- 
ants, the Cliftons, recover upon their cross-action from the plaintiff. and the 
appellant surety company in the sum of $5,354.07 with a foreclosure of the 
attachment lien sued out by the Cliftons upon property specified in the judg- 
ment, ordering the sale of said property, the issuance of the execution in 
favor of the Cliftons, and concluded as follows: 

“And it further appearing to the court that the parties herein have 
agreed that no execution or order of sale shall issue on the judgment within 
four months from this date, the judgment hereinabove rendered is by agree- 
ment of the parties ordered by this court stayed for a period of four months 
from this date, and during said time no execution or order’ of sale shall 
issue herein, but, after the expiration of said time the execution and order 
of sale herein awarded shall issue according to the terms of this judgment.” 

Mr. William Pannill, of counsel for the Clifton Bros., omitting state- 
ments not thought to be material, thus testified to the negotiations which 
resulted in the judgment: 
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“My name is William Pannill. I am an attorney at law. I was one 
of the Attorneys for Clifton Bros. in the case of the Dixie Oil & Refining 
Company against Clifton Brothers, No. 6986, pending in this court in Feb- 
ruary, 1921. * * * There were negotiations pertaining to the settle- 
ment of that case, and agreement as to judgment. I conducted the negotia- 
tions personally. * * * To be as brief as possible, when the case was 
called that morning, 9th of February, when the plaintiff was called upon 
for announcement, Judge Butts stated that the affairs of the company had 
been placed in the hands of a receiver, and claimed that the receiver should 
be made a party. We had some little wrangling around, and in the course 
of it Judge Butts (of counsel for the Dixie Oil & Refining Company) sug- 
gested to me that the matter might be settled, and we went off and had a 
conversation, and after several conversations they suggested to us if we 
would give the receiver reasonable time to sell its property without being 
forced to sell at forced sale, they would withdraw and permit us to take 
judgment, and I consulted with Clifton and advised him he would not get 
execution, and that we would just as well agree to it, and we came back 
and agreed that the court might stay judgment for four months, and no 
consideration passed except just that, just getting this matter out of the 
way, and that he was entitled to consideration. They did not pay him 
anything, and they gave him no further security and got just what that 
judgment says.” 

The statement of facts further shows that Mr. Pannill on June 16, 1921, 
more than four months after the rendition of the judgment, wrote to the 
appellant surety and guaranty company at Dallas, Tex., notifying it of the 
judgment, therein stating that “ stay of four months was granted on said 
judgment,” and requesting prompt settlement. On cross-examination, Mr. 
Pannill further said: 

“In my statement of that ageement I used the expression ‘stay of ex- 
ecution,’ but meant by that ‘order of sale.’ I meant by that ‘execution of 
judgment.’ I did not mean to limit it. We made the agreement just as 
stated then, that the court might enter judgment just as stated in the judg- 
ment. So far as I know, this letter addressed by me to the United States 
Fidelity & Guaranty Company was the first notice I gave them. * * * 
They had only notice about this time. * * * 1 am sure that they were 
never given any absolute actual notice until just the time this four months 
expired. I know it could not have been prior to that.” 

It seems to me that it thus conclusively appears not only that there was 
an agreed extension of time, but also that there was a consideration therefor. 
The recitations in the judgment show that the Dixie Oil & Refining Com- 
pany, for which apellant stood surety, abandoned their plea for injunction, 
acknowledged the validity and existence of the attachment lien on their 
property, and consented to its foreclosure, and to the rendition of a judg- 
ment for a large sum in favor of the appellees herein against not only them- 
selves but also against their surety, the appellant here. It seems evident 
that for the waiver and agreements on the part of the Dixie Oil & Refin- 
ing Company the stay of execution in its favor was provided. It seems fur- 
ther evident, particularly when the recitations of the judgment are consid- 
ered in the light of the testimony of Mr. Pannill on cross-examination, that 
the judgment was not that of the court pronounced upon evidence and law 
heard by him in the usual due course of procedure, but was instead upon 
the agreement of the parties which was, upon evidence relating to the au- 
thority of counsel to make it, heard by the court and approved, thus bring- 
ing the case within the principle decided in Foo Long v. American Survey 
Co., supra. It is not pretended that appellant had notice of or consented to 
any such decree, and hence the agreements and judgment constitute, as it 
seems to me, a material change in appellant’s obligation when legally con- 
strued, 

Rev. Statutes, art. 3714, in express terms, makes it in all cases the duty 
of the district or county clerks to issue execution for the enforcement of 
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the judgments rendered in their respective court “from and after the ad- 
journment of the term. The next article, 3715, so requires in 20 days af- 
ter judgment in case “no supersedeas bond on appeal or writ of error has 
been filed and approved.” Yet another article, 3732, provides that if it ap- 
pears on the face of the execution or by indorsement of the clerk that one 
against whom it is issued is a surety, then the levy must first be made on 
the property of the principal, if any can be found in the county where judg- 
ment is rendered. In this connection, and before making application of the 
foregoing articles of the statutes, I wish to briefly refer to several other 
well-recognized principles of law. . One is that the law at the time and 
place of the making of a contract is as fully a part thereof as if written 
therein. The most apt expression of this rule that I have found in our 
own cases is in Smith vy, Elliott & Deats, 39 Tex. 201, where our Supreme 
Court said: 

“That the laws which exist at the time and place of the making of a 
contract entered into and form a part of it, embracing alike those which 
affect its validity, its construction, its discharge, and its enforcement, forms 
a rule recognized by numerous authorities of the highest character.” 

The court, in support of the principles stated in the quotation, cited a ' 
number of authorities to which might be added numerous others, including 
Bankers’ Mutual & Casualty Co. v. Ry. Co., 192 U. S. 371, 24 Sup. Ct. 325, 
48 L. Ed. 484; Rees v. Watertown, 19 Wall. 107, 22 L. Ed. 76; 2 Williston 
on Contracts, § 615; and 13 Corpus Juris, §§ 523 and 560. The rule is 
thus expressed in Rees v. Watertown, supra: 

“The remedies for the collection of a debt are essential parts of the 
contract of indebtedness, and those in existence at the time it is incurred 
must be substantially preserved to the creditor.” 

Another principle well established in this state is that a surety upon 
payment of the debt of his principal is entitled by way of subrogation to 
all securities held by the principal for the payment of the debt, and all 
remedies of the creditor for its collection. James v. Fulcrod, 5 Tex. 526, 
55 Am. Dec. 743; Harrison Machine Works v. Templeton, 82 Tex. 446, 18 
S. W. 601. We also have a statute directly applicable. See article 6333, 
V. S. Tex. Civ. Statutes, which thus reads: 

“When any person, being surety in any undertaking whatever, shall be 
compelled to pay any judgment, or any part thereof, or shall make any pay- 
ment which is applied upon such judgment by reason of such suretyship, the 
said judgment shall not be discharged by such payment, but shall remain in 
force for the use of such surety, and shall be considered as assigned to 
such surety, together with all the rights of the creditor thereunder, to the 
extent of the payment thereof made by such surety, and interest thereon; 
and such surety shall be entitled to have execution thereon in the name of 
the creditor for the use of such surety against the principal debtor for the 
full amount of such payment and interest thereon and all costs, which exe- 
cution shall be issued upon the application of such surety to the clerk, or 
court, as the case may be, and shall be levied, collected and returned as in 
other cases.” 


Applying this statute and the general principles and statutes heretofore 
mentioned, appellant’s obligation was to pay any judgment against its prin- 
cipal that the court by due course of law might render, and not one founded 
in its essence on agreements of the litigating creditor and his principal, in- 
volving material waivers and confessions of liability, to all of which ap- 
pellant was not a party. Appellant also had the right to assume that in 
event its principal suffered an adverse judgment of the court, it could, in 
the short time designted by the statute, sue out an execution in the name of 
the creditor in the judgment and find property of his principal while he 
yet possessed it sufficient to relieve it, the surety, in whole or in part, and 
that the power to procure such execution, or executions, could only be 
longer delayed by an appeal on a suprsedeas hond providing additional se- 
curity. All such legal anticipatory rights and remedies inherent in appel- 
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lant’s bond and of the benefit thereof appellant was deprived by the stay of 
execution in the judgment. 

Under less favorable circumstances, this court, all concurring, held that 
a stay of execution by agreement for 60 days im a judgment, if without the 
consent of the sureties, would release the sureties on the replevin bond in 
sequestration proceedings, even though there was an absence of evidence 
showing a consideration for the agreement. See Reliable Iron Works v. 
First State Bank & Trust Co., 241 S. W. 592. We there said on this sub- 
ject: 

“It is thus evident that by the terms of the decree in this case the 
plaintiff was deprived of the power of an immediate enforcement of his 
judgment which, had the same been done with the dispatch contemplated 
by the law, might have enabled the plaintiff to collect his debt, interest, and 
costs from the principal defendant without resort to the property of the 
sureties upon the defendants’ replevy bond. It is too well settled to re- 
quire quotations from the authorities that a binding agreement by the 
principal and a creditor, giving the former an extension of time for the 
payment of the performance of his obligation discharges the surety. 2 
Williston on Contracts, § 1222; 32 Cyc. p .204, § 3; 21 R. C. L. p. 1020, 
par. 73. And this principle has been recognized as applying to a judgment. 
See Yeary v. Smith, 45 Tex. 56; Bothfeld v. Gordon, 190 Mass. 567, 77 
N. E. 639,5 L. R. A. (N. S.) 764, 112 Am. St. Rep. 341. 

“The third headnote to Yeary v. Smith, supra, will convey, we think, 
the proper conception of the established doctrine, to wit: 

“Where a creditor, by valid and binding agreement with the principal 
debtor, without assent of the surety, materially varies the terms of the 
contract, or extends the time for its performance, the surety is thereby dis- 
charged.’ 

“The decisions cited were not cases where, as here, the stay of exe- 
cution was provided for in the judgment in behalf of the creditor, but cases 
where the agreement to stay the execution arose after the rendition of the 
judgment. Hence in those cases the necessity of proof of a consideration 
for the agreement to extend was held to be necessary; a consideration in 
such cases being necessary in order to make the agreement binding and de- 
prive the creditor of the power to legally enforce collection of his jugdment 
before the expiration of the time limit of his agreement. But here the rea- 
son for requiring proof of a consideration fails, in that by the very terms of 
the decree no execution is authorized until after the expiration of the 60 
days from the adjournment of the term of court, and the creditor therefore 
is without legal power to enforce his judgment at an earlier date. We 
think, therefore, that the judgment is binding on the appellee irrespective 
of an absence of affirmative proof of a consideration for the agreement to 
extend the time for the issuance of execution, and effectively operates to 
discharge all oi plaintiffs in error upon proof that they did not consent to 
the decree.” 

In Wingate v. Wilson, 53 Ind. 78, it was held by the Supreme Court of 
Indiana that a judgment on appeal, which by agreement decreed a stay of 
execution for six months, released the sureties on the appeal bond. 

Our Supreme Court in Pilgrim v. Dykes, 24 Tex. 384, held that an 
agreement after judgment, made by a creditor upon a consideration to stay 
execution, released the sureties on a writ of error bond. Of like effect is 
the decision in the case of Jenkins v. McNeese, 34 Tex. 190. 

In.the last two cases it is true the stay of execution was after judgment, 
and the agreements for the stay of execution supported by valuable con- 
siderations; but the distinction is not thought to be material here. The 
same principle runs through all the cases, to wit: That a binding agree- 
ment to extend payment for a definite period of time will release the surety 
The proof of consideration therefore can be material only in fixing the 
character of the contract as binding. Hence, as pointed out in the case of 
Reliable Iron Works, about, where the agreement to extend is made binding 
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by an absolute decree of the court, proof of consideration is unnecessary. 
However, if necessary in the case before us a consideration is shown on the 
face of the judgment, and if the agreement to extend is made binding it can 
certainly be of no consequence that it was made at the time of the rendition 
of the judgment instead of before or after. I therefore can but think that 
the judgment below should not be approved upon the ground which the ma- 
jority would seem to place it following the case of the Beaumont court. 

In reference to the remaining suggestions of the majority, I wish to 
say that I fail to see upon what principle of justice it can be held that the 
appellant company should have sought relief by appeal. An agreed judg- 
ment is ordinarily to be construed as a waiver of all errors, and, as already 
shown, it appears affirmatively that the appellant company was without no- 
tice of the character of the judgment entered until four months or more 
after the rendition of the judgment against it. Of what then would an ap- 
peal have availed appellant? 

Ordinarily, the pendency of a receivership proceeding, if extended be- 
yond the period of the stay of execution, would perhaps be sufficient answer 
to a defense on the part of the sureties based on the extension, for, in such 
case, the property of the debtor is lawfully placed in custodia legis and 
exempt from execution, and upon principles already mentioned the laws so 
authorizing are also to be read into the surety’s’ obligation and given effect. 
So that, in such a case regularly determined, the provision in the judgment 
staying execution may, and prehaps should be, treated as mere surplusage 
and of no material effect or alteration in the surety’s obligation. But the 
receivership here is of an undetermined length, and in laws regulating re- 
ceivership I know of no provisions to the effect that the parties to the suit 
could by mere agreement and without appellant’s knowledge or consent 
cause or procure a judgment with the recitals, waivers, and confessions 
shown by the judgment under consideration. It is not the character of judg- 
ment appellant agreed to pay. In this connection and in connection with the 
testimony of Mr. Pannill plainly indicating that no evidence was heard upon 
the merits of the case by the Dixie Oil & Refining Company and the Clif- 
tons, it is perhaps worthy to also note that the statement of facts affirma- 
tively shows that the appointment of the receiver was by the consent and 
upon the confession of the Dixie Oil & Refining Company; the record as 
a whole thus affording an inference that all parties were content to unload 
upon the nonresident surety. 

On the whole, with due deference to the opinion of the majority and 
cases of like trend, I am inclined to the view that the judgment below 
should be reversed and here rendered for appellant. 

On Motion for Rehearing. 

Buck, J. Our attention is called to an error in the original opinion 
of the majority. In Pilgrim v. Dukes, 24 Tex. 384, the extension of time 
seems to hve been given after judgment and not before, as stated. The in- 
accuracy makes no difference in the conclusion reached by the majority. 
With a full consciousness of the able dissenting opinion by Chief Justice 
Conner, and also the able brief and motion for rehearing filed by appellant, 
the majority are still of the opinion that their conclusions reached on origi- 
nal hearing are correct. 

The motion for rehearing is overruled. 


Conner, C. J., dissenting as before. 
—— ae 


ISAAC UPHAM CO. v. UNITED STATES FIDELITY & GUAR- 
: ANTY CO. (Civ. 4284.) 
(District Court of Appeal, First District, Division 2, California. Nov. 14, 
1 Hearing Denied by Supreme Court Jan. 11, 1923.) 
211 Pacific Reporter, 809. 
1. INSURANCE—FIDELITY BONDS HELD INDEPENDENT CON- 
TRACTS. 
Where the practice of a fidelity company was to issue a new bond or a 
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continuation certificate, as might be requested by the insured, and, no re- 
quest to the contrary being made, issued a new bond at the expiration of 
an old bond which contained no reference whatever to the first bond, and 
contained no language whatever to the effect that it was a continuation of 
the first bond, the two bonds were independent contracts, and any defalca- 
tion during the period covered by the first bond could not he recovered 
where the same was not discovered and noticed to the fidelity company 
within the time designated in the bond. 
(For other cases, see Insurance, Dec. Dig. § 179.) 


2. INSURANCE — CONSTRUCTION OF FIDELITY BONDS FOR 

THE COURT. 

Where it was the practice of a fidelity company to issue a new bond or 
a continuation certificate, as might be requested by the insured, whether or 
not a new bond was an independent contract or a continuation of the old 
contract was a question for the court, and not the jury, where « new bond 
was issued, no request to the contrary being made, and there was no evi- 
dence introduced to show that the second policy continued the first. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

3. INSURANCE — FIDELITY BOND HELD TO COVER LOSSES 

SUED ON. 

Where insured in fidelity bond was a corporation which transacted 
business for itself and for another corporation, and the business transac- 
tions of both corporations were kept on the books of the insured, and the 
stock of both corporations was owned in equal parts by two brothers, and 
during the period covered the employee was cashier, credit man, and gen- 
eral accountant for the plaintiff, the bond which undertook to reimburse 
insured for any pecuniary loss sustained by reason of the fraud or dis- 
honesty of such employee indemnified against losses of money in the hands 
of insured, no matter to which corporation it belonged. 

(For other cases, see Insurance, Dec. Dig. § 508%.) 


5. INSURANCE—STATEMENTS IN APPLICATION FOR POLICY 

HELD NOT WARRANTIES. 

Statements in application for fidelity bond were not warranties where 
the policies did not contain any reference whatsoever to them, though the 
application ended with the language, “It is agreed that the above answers 
are to be taken as conditions precedent,” etc., in view of Civ. Code, § 2605. 

(For other cases, see Insurance, Dec. Dig. § 285.) 


7. INSURANCE — INSURER MUST PLEAD FRAUDULENT RE- 
PRESENTATIONS. 
Where insurer in fidelity policy intends to defend on ground of fraud- 
ulent representations, it must plead them and introduce evidence in support. 
(For other cases, see Insurance, Dec. Dig. § 640[2].) 


8. INSURANCE—NEGLIGENCE OF INSURED AS DEFENSE. 

If insured in fidelity bond did any act in violation of the terms of the 
policy, and thus produced a loss, he could not recover whether the act were 
negligent or otherwise, but, if the act of the insured is not covered by the 
terms of the policy, the insurer is not exonerated because the insured is 
— in view of Civ. Code, § 2629. 

(For other cases, see Insurance, Dec. Dig. § 436.) 

Appeal from Superior Court, City and County of San Francisco; E. 
P. Shortall, Judge. 

Action by the Isaac Upham Company against the United States Fidel- 
ity & Guaranty Company. Judgment for plaintiff and defendant appeals. 
Modified and affirmed. 

Frank J. Mahoney, and Thomas, Beedy & Lanagan, all of San Fran- 
cisco, for appellant. 

Lent & Humphrey, of San Francisco, for respondent. 

Sturtevant. J. The ptaintiff commenced an action against the de- 
fendant on an indemnity insurance policy. The plaintiff had judgment, and 
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im defendant has appealed under section 953a of the Code of Civil Pro- 
cedure. 

[1, 2] In pleading its case the plaintiff set forth its claims in two sepa- 
rate counts. In the first count it pleaded certain facts, and sought to re- 
cover the sum of $2,000. In the second count it pleaded certain other facts, 
and sought to recover an additional $11,003.44. During the period that the 
defendant carried insurance for the plaintiff such insurance was evidenced 
by a policy dated January 12, 1917, a policy dated December 19, 1917, and 
a certificate of continuation dated the 7th day of January, 1919. The plain- 
tiff, contended in the trial court, and contends in this court, that all of 
said papers constituted but one policy. If this were so it would be entitled 
to recover on the first count. If, on the other hand, the policy dated 
January 12, 1917, is a separate and independent contract, then the plaintiff 
was not entitled to recover on the first count pleaded in this complaint. 
The loss pleaded in the first count was an item of $2,000, which the plain- 
tiff’s agent embezzled on December 31, 1917, one of the dates covered by 
the first policy. That policy by its terms insured the plaintiff from the 8th 
day of January, 1917, to the 8th day of January, 1918, and covered losses 
“occurring during the term of this bond, or any continuations thereof, and 
discovered and notified to the surety within six months after the expira- 
tion or cancellation of this bond. * * *” No loss whatever was noti- 
fied to the defendant until the 15th day of April, 1919. The policy con- 
tained a passage: 

“This bond may be continued from year to year by the payment of 
the annual premium to the surety, and the issuance by the surety of its 
continuation certificate.” 

Other papers in the record show that the practice of the defendant 
was to issue a new bond or a continuation certificate as might be requested 
by the insured. No request to the contrary being made, the defendant is- 
sued a new bond December 19, 1917, which contains no reference what- 
ever to the first bond, and contains no language whatever to the effect that 
it is a continuation of the first bond. It is patent that the two bonds are 
independent contracts, and the defalcation of December 31, 1917, may not 
be recovered because the same was not discovered and noticed to the de- 
fendant within the time designated in the bond. The trial court submitted 
to the jury for its determination the question as to whether the parties 
intended that the second bond should continue the first bond. The inten- 
tion of the parties was reduced to writing. It was the duty of the trial 
court to construe the written instruments, and advise the jury as to such 
construction. There was no evidence of any kind introduced that showed, 
or tended to show that the second policy continued the first, or that any 
recovery could be had under the facts on the first policy. 

[3] The appellant contends that there is no evidence to show that the 
plaintiff sustained a loss-of $13,003.44. We think the contention is without 
merit. The evidence shows that Isaac Upham Company is a corporation, 
and that the Estate of Isaac Upham is another corporation which owns 
certain real estate which is income property. Issac Upham Company trans- 
acts the business for itself and for the other corporation, Estate of Isaac 
Upham. The business transactions of both corporations are kept on the 
books of the plaintiff. The stock of both corporations is owned in equal 
parts by two brothers, Isaac O. Upham and Benjamin P. Upham. During 
the period covered by this litigation H. B. Smith was cashier, credit man, 
and general accountant for the plaintiff. The defendant's bond undertook 
to reimburse Isaac Upham Company, the employer, for any pecuniary loss 
sustained by reason of the fraud or dishonesty of its employee, H. B. 
Smith. The evidence showed that Smith embezzled June 26, 1918, $2,- 
786.62; October 30, 1918, $3,800; January 31, 1919, $3,000; March 24, 1919, 
$1,415.70. As between the parties to this litigation all of that money was 
the money of the plaintiff. The bond, by its terms, covered such items, 
whether the moneys were received for either corporation. Alabama Fidel- 
7° Casualty Co. v. Alabama P. Sav. Bank, 200 Ala. 337, 76 South. 103, 
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[4] The appellant contends that prejudicial error was committed by 
the attorney for the respondent in making his opening statement. The lan- 
guage complained of was: 

“We will show you further that when he came to our employ he was 
then indebted to his former employer, which we did not learn until after 
the termination of his employment with us, Messrs. Kohler & Chase, on a 
shortage of approximately over $500. 

“Mr. Presley: Now, we will object to the remarks of counsel and as- 
sign them as misconduct and prejudicial error.” 

We see no error in this matter. The trial court forthwith admon- 
ished the jury that the attorney for the plaintiff was but making an open- 
ing statement, and that the jurors were not to take the same as evidence, 
and that, when the evidence was introduced, the trial court would definitely 
rule thereon. Furthermore, if the word “shortage” had been omitted, we 
do not understand that the defendant would contend that such evidence 
was not admissible. 20 C. J. 484; People v. Rowland, 12 Cal. App. 6, 19, 
106 Pac. 428. Becatse, perchance, the indebtedness arose by reason of a 
tort committed by Smith, such additional fact did not destroy the proba- 
tive force and effect of the evidence. If for any reason the testimony was 
admissible, it should have been received at least for the purpose for which 
it was admissible. Cooney v. Glynn, 157 Cal. 583, 588, 108 Pac. 506; Peo- 
ple v. Rowland, 12 Cal. App. 6, 18, 106 Pac. 428. While counsel in opening 
statements should not, of course, include testimony which they know 
will not be received, and state the testimony for the purpose of prejudic- 
ing the jury, it is perfectly clear from the record before us that the at- 
torney for the plaintiff was not guilty of any such act. 

[5] In its answer the defendant pleaded that the plaintiff had breached 
certain warranties alleged to have been contained in the policy. After the 
evidence had all been introduced it appeared that the alleged warranties 
were contained in the application for insurance. Among other things ques- 
tions 12 (a) and 12 (b) called for replies as to what supervision would 
be had over the person employed, H. B. Smith. The paper ended with 
this language : 

“It is agreed that the above answers are to be taken as conditions 
precedent and as the basis for the said bond applied for or any renewal or 
continuation of the same, or any other bond substituted in place thereof. 
* * x” 

Neither one of the policies, nor the certificate of continuation, con- 
tained any reference whatsoever to the statements contained in the appli- 
cation. Such statements, therefore, are not warranties: 

“Every express warranty, made at or before the execution of a pol- 
icy, must be contained in the policy itself, or in another instrument signed 
by the insured and referred to in the policy, as making a part of it.” Civ. 
Code, § 2605. 

That language was quite different under the Code as adopted in 1872; 
it then read: 

“Every express warranty, made at or before the execution of a pol- 
icy, must be contained in the policy itself, and another instrument, whether 
upon the same paper or not, cannot be referred to as making a part of the 
policy for this purpose, even by agreement of the parties.” 

That language was found too harsh as to the insurance company. 
“The Code Examiner’s Notes from the Draft of an Act to Amend the 
Civil Code Submitted October 13, 1873,” states: 

“The amendment restores the law as it existed previous to the Code. 
See 2 Parsons on Maritime Law, pp..51 and 106 (1859); 1 Phillips on In- 
surance, § 756 (1867).” 

An examination of the cases cited by those authors does not disclose 
that prior to the Code a statement would be held to be a warranty if the 
statement was contained in a separate paper not referred to in the policy. 
The passage above referred to in Phillips on Insurance was worded by 
the author as follows: 

“Any express warranty or condition is always a part of the policy, 





Surety] Isaac Upham Co. v. U. S. Fid. & Guar. Co. 1929 


but, like any other part of an express contract, may be written in the mar- 
gin, or contained in proposals or documents expressly referred to in the 
policy, and so made a part of it.” 

The cross-reference was inserted in the policies considered by the 
court in Young v. Pacific Surety, 137 Cal. 596, 70 Pac. 660, and Larrimore 
v. United States F. & G. Co., 21 Cal. App. 767, 132 Pac. 1050. That fact 
does not appear on the face of the decision in each case, but it is disclosed 
by the record in each case. Finally, the case entitled Employers’ L. A. 
Corp. v. Indus. Ace. Com., 177 Cal. 771, 776, 171 Pac. 935, is directly in 
point to the effect that the statements contained in the paper which was 
not expressly referred to in the policy in the instant case are not war- 
ranties. 

[6-8] As we understand the appellant, it claims that, if it be held 
that the statements made in the application are not warranties, in any event, 
they are false representations, and in this connection the appellant also 
calls attention to other alleged false representations which were made 
about the same time, but are contained in yet other papers not referred to 
in the policy. To this contention there are many complete answers. The 
defendant in its pleadings has not attempted to plead fraudulent repre- 
sentations nor a rescission of its contract, nor did it attempt to introduce 
evidence along those lines. As to contracts generally, it is settled law that 
the party claiming that he has been defrauded by false representations or 
concealment has three remedies. Field v. Austin, 131 Cal. 379, 382, 63 
Pac. 692. Assuming, without deciding, that the appellant had three reme- 
dies as against the policy in suit, it did not plead any one of those three 
remedies. As we understand the appellant, it is its contention on this 
branch of the case that the insured did not exercise ordinary care in the 
supervision of Smith’s work, or in the examination of his accounts. In its 
brief it does not specifically call our attention to the evidence supporting 
such contention. We have examined the record, and we do not find such 


evidence in the record. Moreover section 2629 of the Civil Code was en- 
acted to eliminate just such a controversy. That section provides: 


“ 


An insurer * * * is not exonerated by the negligence of the in- 
sre * * »" 

If the insured did any act in violation of the terms of its policy, and 
thus produced a loss, the insured could not recover whether the act were 
negligent or otherwise. On the other hand, if the act of the insured is 
not covered by the terms of the policy, under the Code section the insur- 
ance company is not exonerated. Waters v. Merchants’ Louisville Ins. 
Co., 11 Pet. 213, 219, 9 L. Ed. 691; Gates v. Madison County Ins. Co., 5 
N. Y. 469, 478, 55 Am. Dec. 360; May on Insurance (2d Ed.) 614. 

What we have just said answers the next attack made by the appel- 
lant. That attack is that the court erred in charging the jury that the 
negligence of the insured was no defense. The trial court did not commit 
an error in giving that instruction. 

The appellant complains of certain other instructions which the trial 
court gave or refused to give. Each and all of the instructions so com- 
plained about were addressed to the alleged warranties which we have 
considered above. The trial court did not err in concluding that the war- 
ranties claimed were not proved, and it did not err in instructing the jury 
accordingly. 

The verdict of the jury and the judgment based thereon was for the 
full amount claimed by the plaintiff. As we have shown, that claim included 
$2,000 more than plaintiff was entitled to. The judgment should be modi- 
fied by deducting $2,000 from the principal sum therein mentioned so that 
the language will read: 

“* * * The sum of $11,003.44, with interest thereon at the rate of 
7 per cent. per annum. * * *” 

And as so modified the judgment should stand affirmed. It is so or- 
dered. 

We concur: Langdon, P. J.; Nourse, J. 
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MISCELLANEOUS. 


KAHN et at. v. MARYLAND CASUALTY CO. (Civ. 4529.) 
(District Court of Appeal, First District, Division 1, California. July 25, 
1923. Hearing Denied by Supreme Court Sept. 24, 1923.) 

218 Pacific Reporter, 452. 


1, EVIDENCE— TELEPHONE CONVERSATION HELD SUFFI- 

CIENTLY CONNECTED TO BE ADMISSIBLE. 

In action on indemnity bond for loss of liberty bonds taken surrepti- 
tiously by buyer, who left forged check, testimony of plaintiffs’ clerk as to 
telephone conversation with ostensible payee held sufficiently connected by 
the payee’s testimony to be admissible for purpose of showing that plaintiffs 
did not rely on the check. 

(For other cases, see Evidence, Dec. Dig. § 148.) 


2. WITNESSES — TESTIMONY HEI.D ADMISSIBLE ON REDI- 
RECT EXAMINATION TO REBUT INFERENCE FROM MAT- 
TER BROUGHT OUT ON CROSS-EXAMINATION, 

In action on indemnity bond for value of Liberty bonds taken surrep- 
titiously by one who left forged check, testimony of plaintiffs’ clerk that 
he had no conversation with any one in plaintiffs’ office as to validity of the 
check, and that it was withdrawn from bank in which deposited before 
telephone conversation with ostensible payee, held admissible on redirect 
examination to rebut inference from fact, brought out on cross-examina- 
tion, that the check was deposited. 

(For other cases, see Witnesses, Dec. Dig. 287[1].) 


3. INSURANCE—BONDS HELD LOST BY THEFT, AND NOT BY 

FORGERY. 

Where one ordering bonds through broker, on calling for them, or- 
dered other securities, and while clerk was writing the order surrepti- 
tiously took the bonds and left, leaving forged check for amount in excess 
of price of the bonds, and the other securities, and, though check was de- 
posited after banking hours, it was promptly withdrawn the following 
morning, the bonds held stolen, and not lost by forgery, within meaning of 
indemnity bond. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Appeal from Superior Court, City and County of San Francisco; James 
M. Troutt, Judge. 

Action by Ira Kahn and others, individually and as copartners doing 
business as J.*Barth & Co., against the Maryland Casualty Company. From 
a judgment for plaintiffs, defendant appeals. Affirmed. 

John Ralph Wilson and Charles B. Morris, both of San Francisco, for 
appellant. 

Jesse H. Steinhart and John J. Goldberg, both of San Francisco, for 
respondents. 

St. Sure, J. Action by plaintiffs on an indemnity bond of defendant 
for the market value of certain Liberty bonds owned by and lost to them. 
Judgment went for plaintiffs. Defendant appeals. 

Under the terms of the indenmity bond sued on defendant agreed to 
protect plaintiffs against any loss, not exceeding $50,000, of bonds, de- 
bentures, scrip, certificates, or other similar securities in which plaintiffs 
may have a pecuniary interest or for which they are legally liable, sustained 
by the insured during the life of the agreement, through robbery, burglary, 
theft, or holdup, whether effected with or without violence, or with or 
without negligence on the part of any of the employees of plaintiffs. An- 
other provision of the agreement reads as follows: 

“This bond does not cover any loss directly or indirectly effected by 
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means of forgery, unless the forgery be committed by, or with the collusion 
of, one or more of the employees * * *” of the insured, ; 

Provision is made in the bond for the giving of notice of loss and for 
furnishing the indemnity company with an itemized statement thereof 
within a certain period after the loss suffered. These provisions were com- 
plied with, and the claim in both instances rejected by defendant, where- 
upon this suit was brought. 

The sole question presented by this appeal is whether the circum- 
stances set forth show that the bonds for which indemnity is claimed 
were stolen, or whether their loss was due, directly or indirectly, to 
forgery, without collusion of any employee of the plaintiffs. The former 
is plaintiffs’ contention; the latter, defendant’s. Plaintiffs are copartners, 
engaged in the stock and bond brokerage business in San Francisco as J. 
Barth & Co. They buy and sell securities for clients and charge a com- 
mission for so doing. 

On November 15, 1920, a stranger entered the office of plaintiffs and 
asked to be sold Liberty bonds for cash, A clerk explained the method 
of buying the bonds for him through an exchange, and the stranger signed 
an order, filled in by the clerk, for Liberty bonds whose face value 
amounted to $3,500, using the name E. Kennard. Later he telephoned, ask- 
ing if the bonds were ready. Without waiting for investigation, he said 
he would be in later in the day. About 4 o'clock in the afternoon he re- 
turned and the same clerk attended him, who went to the cashier’s cage 
to get the bonds and bill for the customer. The cashier being out, he 
stepped into the cage himself, and found the package of bonds for this 
particular customer with the bill and delivery tag-attached. The customer 
had crossed the room, so that he stood before the wicket of the cage. 
On being handed the bill, the customer remarked that he had more money, 
asked the price of Standard Oil stock, and asked the clerk to take his or- 
der for two shares. With the Liberty bonds on the counter inside the grill 
of the cage, between the customer and himself, the clerk began writing an 
order for the Standard Oil stock. When he looked up again the bonds 
and the customer were nowhere to be seen, and on the counter before him 
was a “slip of paper,” a check of the Standard Oil Company to the order 
of Kennard & Bierce, indorsed, “Kennard & Bierce, per E. K.” This check 
had not been tendered to the clerk in payment, and the statement of the 
customer had been concerning a transaction “for cash,” 


The cashier’s cage of plaintiff’s office faces north. A counter sepa- 
rating the employees from the public part of the office runs at right angles 
to the cashier’s cage east and west, directly opposite doors opening on the 
north side of California street. A gate through this counter is the exit 
for those behind it and back of the cashier’s cage as well. Aside from go- 
ing from the cashier’s cage around to a place behind this counter, whence 
he could see straight out through the open doors onto California street, 
the clerk did nothing to apprehend the customer. He then spoke to the of- 
fice manager and handed him the check which had been left and which 
was for an amount some $700 in excess of the bill for Liberty bonds, or 
some $70 in excess of the combined bill for the Liberty bonds and the 
amount for which the Standard Oil stock was expected to be secured. 
The manager in turn handed the check to the cashier, who deposited it in 
the bank. No member of the firm was in the office at the time. On the 
following morning, at 9 o’clock or earlier, a member of the firm ordered 
the check withdrawn from the bank, and it was returned to plaintiffs un- 
paid. 

[1]. During the morning, subsequent to the withdrawal of the check, 
telephone communication was had by plaintiffs’ office with that of Ken- 
nard & Bierce in Los Angeles, and it was ascertained that Mr. Kennard 
had not been in San Francisco the previous day. Prior to the trial Mr. 
Kennard testified that some one telephoned him from San Francisco about 
this date, between 10 and 11 o’clock in the morning; that he did not know 
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who it was, but was under the impression that it was from the office of the 
Standard Oil Company. He also testified that the questions asked were 
as to his age, appearance, and his presence in San Francisco the day previ- 
ous. On this state of affairs, evidently on the theory that the communica- 
tion testified to by Kennard was not sufficiently connected up, defendant 
asks us to hold as error the action of the trial court in allowing the clerk’s 
testimony on this point. We think the telephone communication was suf- 
ficiently identified by the clerk to establish it as that testified to by Mr. 
Kennard himself, and, having been thus established, we see no error in 
admitting the former’s testimony. That it was later in time than the ac- 
tion taken by plaintiffs in withdrawing the check from the bank supports 
their contention, we think, that no reliance was placed on the check. 

{[2] Appellant also urges as error the admission in evidence of testi- 
mony of the clerk that no conversation with any one in the office of plain- 
tiff was had by him as to the validity of the check. Though this testi- 
mony on direct examination would have been objectionable as tending to 
establish an implied negative statement, we think that the trial court was 
entitled to receive it on the redirect examination of plaintiffs to rebut the 
inference following on the one circumstance of the deposit of the check 
in the ordinary course of business, brought out by defendant on cross- 
examination, that plaintiffs were acting on what they considered a valid 
check. 

The third error assigned by appellant is the admission in evidence of 
testimony that the withdrawal of the check was made prior to the tele- 
phone communication between the office of J. Barth & Co. and Kennard 
& Bierce in Los Angeles. The same may be said with respect to this 
evidence as to that respecting testimony of conversations regarding the 
validity of the check. 

[3] The entire contention of appellant, without citation of any cases 
in point, is that the bonds were obtained through forgery, and that it 
therefore is not liable to plaintiffs under its indemnity bond. We agree 
with the lower court that the bonds were stolen by a person calling him- 
self E, Kennard, regardless of what his name may have been, and that the 
fact that he left behind him a check some $700 in excess of the value of 
the bonds he carried away only strengthens our belief, in addition to the 
evidence in the record, that forgery played no part—as to plaintiffs—in 
his securing and making away with them. Appellant calls attention to 
the fact that the addition of the value of the two shares of Standard Oil 
Stock which he assumed to order to the bill for the bonds would reduce 
the excess to some $70, but we cannot see that this fact adds any force to 
their argument. Men do not so generously dispense with what is theirs, 
nor pay in advance as a usual thing for what is not yet forthcoming. 

The fact that the check was deposited in the bank does not appeal to 
us with the same force that it seems to have for appellant. There was no 
member of the firm present when the action was taken; there is no evi- 
dence to show why it was done. The occurrence took place late in the day, 
after regular banking hours. At or before 9 o'clock the following morn- 
ing, before banking hours, and at the first opportunity offered, a member 
of the firm acted in repudiation of the check by ordering its withdrawal. 

Appellant has cited us to no cases that are in point, and we believe 
that the lower court was correct in its rulings and holding. 

The judgment is affirmed. 

We concur: Tyler, P. J; Richards, J. 
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COLUMBIA CASUALTY CO. v. L. W. ROGERS CO. (No. 13295.) 
(Court of Appeals of Georgia, Division No. 2. Nov. 23, 1922.) 
114 Southeastern Reporter, 718. 


(Syllabus by the Court.) 


1. INSURANCE—POLICY HELD TO COVER FELONIOUS ENTRY 
INTO SAFE BY USE OF TOOLS, ETC., ON ANY PART EX- 
TERIOR TO CAVITY HOLDING THE CONTENTS. 

Where a policy of burglary insurance provides indemnity to the in- 
sured “for all loss of money * * * occasioned by the felonious ab- 
straction of the same from within the safe or safes described in the sched- 
ule * * * after entry into such safe or safes has been effected by force 
and violence by the use of tools, explosives, electricity, or chemicals di- 
rectly thereupon, of which force and violence there shall be visible marks, 
* * * and for all loss by damages (except by fire) to the said money, 
* * * caused directly by such entry into the safe, or attempt thereat,” 
and provides that the insurer “shall not be liable for loss of or damage to 
* * * such property contained in a fire-proof safe or vault, unless en- 
try into such safe or vault has been effected by the use of tools, explosives, 
electricity or chemicals directly upon the exterior thereof,” and further 
provides that the insurers shall not be liable for such loss “unless the doors 
of all vaults, safes, and chests covered hereby are equipped with combina- 
tion or time lock and properly closed and locked at the time of the burglary 
or attempt thereat,” /eld, that a felonious entry into the safe effected by 
“tools, explosives, electricity, or chemicals directly upon” any part of the 
safe exterior to the cavity holding the contents of the safe, providing all 
doors were equipped with the kind of locks provided for in the policy, and 
at the time of the felonious entry into the safe were properly closed and 
locked, is such a felonious entry as is insured against by the policy. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

2. INSURANCE—PETITION ON BURGLARY INSURANCE POL- 
ICY COVERING FELONIOUS ENTRY INTO SAFE HELD TO 
STATE CAUSE OF ACTION. 

A petition in a suit by the insured to recover for a loss under the 
policy, which alleges that the safe was the property of the insured and was 
such a safe as is described in the policy, the contents of which were insured 
against burglary, and that the safe has been properly closed and locked as 
provided in the policy, and that the inner door of the safe was forced open 
by the use of tools directly on the exterior of such inner door, and that 
the interior of the safe was burglariously entered and the contents ex- 
tracted, sets up a cause of action under the policy. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

3. DEMURRER PROPERLY OVERRULED. 

The court did not err in overruling the demurrer. 

Error from Superior Court, Fulton County; J. T. Pendleton, Judge. 

Action by the L. W. Rogers Company against the Columbia Casualty 
Company. Judgment for plaintiff on demurrer, and defendant brings er- 
ror. Affirmed. 

Wesmoreland & Smith, of Atlanta, for plaintiff in error. 

Mayson & Johnson, of Atlanta, for defendant in error. 

STEPHENS, J. Judgment affirmed. 

Jenkins, P. J., and Bell, J., concur. 
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FIDELITY & DEPOSIT CO. OF MARYLAND v. WOOD. (No. 13509.) 
(Supreme Court of Oklahoma. January 11, 1923.) 
212 Pacific Reporter, 132. 
Syllabus by the Court. 

2. INSURANCE—IF PERSON OF ORDINARY INTELLIGENCE 
CAN ASCERTAIN FROM BOOKS WITH REASONABLE CER- 
TAINTY AMOUNT AND VALUE OF GOODS STOLEN, HELD 
COMPLIANCE WITH CLAUSE IN BURGLARY POLICY RE- 
QUIRING ACCURATELY KEPT BOOKS. 

Where the policy provides the company shall not be liable for loss or 
damage unless books and accounts are kept by the assured and are kept 
in such manner that the exact amount of loss can be accurately determined 
therefrom by the company, it is not necessary for assured to keep a set 
of books from which the exact items stolen can be ascertained, and it is 
not necessary that an itemized merchandise account be carried showing 
items of purchase and items of sale. It is sufficient compliance with this 
clause of the policy if a man of ordinary intelligence can ascertain from 
the books with reasonable certainty the amount and value of the goods 
stolen. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

Appeal from District Court, Muskogee Countv; Guy F. Nelson, Judge. 

Action by R. G. Wood against the Fidelity & Deposit Company of 
Maryland. From a judgment for plaintiff, defendant appeals. Affirmed. 

Geo. S. Ramsey, of Muskogee, Edgar A. de Meules, of Tulsa, and 
Malcolm E. Rosser and Villard Martin, both of Muskogee, for plaintiff 
in error. 

Irwin Donovan and C. G. McKoin, both of Muskogee, for defendant 
in error. 


CocuRAN, J. This is an action instituted by R. G. Wood against the 
Fidelity & Deposit Company of Maryland to recover on a burglary in- 
surance policy. The parties will be designated plaintiff and defendant ac- 
cording to the position occupied in the lower court. 

[1] The policy sued on contains the following provision: 

“The company shall not be liable for loss or damage unless books and 
accounts are kept by the assured and are kept in such manner that the ex- 
act amount of loss can be accurately determined therefrom by the com- 
pany.” 

In order to show a compliance with this provision of the policy, the 
plaintiff introduced books in which were entered the original invoices and 
amounts of subsequent invoices covering goods received and also showing 
sales made from such stock, and the expenses. These books did not show 
the items of the various invoices, neither did the books showing the sales 
show the items which were sold; but in each instance the amount of the 
invoice and the amount of the daily sales were entered in lump sums. The 
plaintiff also introduced in evidence the original invoices covering a por- 
tion of the goods which were entered on the book showing merechandise 
purchased. The defendant contends that the original invoices were inadmis- 
sible, and cites the case of Fisher v. Sun Insurance Co. of London, 74 W. 
Va. 694, 83 S. E. 729, L. R. A. 1915C, 619; but that case is not decisive of 
the question here because the invoices in that case were supplied after the 
fire by the wholesale merchants and were not the original invoices received 
at the time the goods were purchased. That case in no way conflicts with 
the opinion of the same court in Ruffner Bros. v. Dutchess Insurance Co., 
59 W. Va 432, 53 S. E. 943, 115 Am. St. Rep. 924, 8 Ann. Cas. 866, as 
follows: 

“Having an inventory at a given date, however, and the invoices for 
goods subsequently put in, the determination of the aggregate value of all 
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the goods in the store at the date of inventory and those subsequently put 
in is a mere matter of addition.” 

In Schwartz v. Metropolitan Surety Co. (Sup.) 113 N. Y. Supp. 66, 
the court said: 

“In determining whether ‘the books and accounts’ kept by the assured 
were of the character required by the terms of the policy, it is proper to 
consider both the book of account and the invoices. If, from an inspection 
of both of these sources, the ‘actual loss’ is ascertainable, there is no breach 
by the assured of the condition of the policy quoted above.” 


The original invoices of merchandise were admissible in evidence. 

The plaintiff's books showed an item of $2,141 which was not item- 
ized on her books and for which she had no invoice; but the testimony 
showed that these goods consisted of items which she had purchased in the 
Philippine Islands and brought with her to this country; that she made 
a list of the articles at the time they were opened in her store, the list be- 
ing made in pencil and afterwards typewritten; that the total amount of 
the goods was entered on her books after she had listed the same, as above 
stated. The original Jist had been lost, but the typewritten list was offered 
in evidence, but excluded upon the objection of the defendant. The fail- 
ure of the court to strike the testimony as to this item was not error, and 
our holding in regard thereto is governed by the rule announced in con- 
nection with the last proposition raised by defendant. 

Complaint is made of the introduction of a customs certificate and ex- 
press receipt covering shipments received by the plaintiff and which were 
entered in a lump sum on a book, the original invoices not having been in- 
troduced in connection with these items shown on the books. It was not 
error to admit these exhibits in connection with the books introduced and 
in connection with these items shown on the books. It was not error to 
admit these exhibits in connection with the books introduced and in con- 
nection with the other invoices, as tending to corroborate the testimony of 
the plaintiff that she entered the merchandise received upon receipt thereof. 

Defendant complains of the action of the trial court in permitting the 
plaintiff to testify about the effort she made to obtain a form for proof 
of loss prior to the time such proof was made. In the proof of loss sub- 
mitted to the company, the plaintiff showed a loss of $5,457.79. In her 
petition filed in this case, she alleged her loss to be $9,403.41. Evidence 
was introducd and admitted tending to prove the latter sum. The testimony 
relative to the effort to procure a form. for making a proof of loss was 
introduced for the purpose of showing the discrepancy between proof of 
loss as made and the allegations of the petition resulting from the fact 
that the proof of loss was hurriedly prepared and without an opportunity 
of having the books properly audited; and the testimony was admissible 
for that purpose. Other objections to introduction of testimony are as- 
signed as error, but the admission of the same could not have misled the 
jury. 

The final contention of the defendant is that the court erred in re- 
fusing to instruct the jury to return a verdict for the defendant, and con- 
tends that the testimony shows that the condition of the policy’s provision 
that the company should not be liable for loss or damage unless books of 
account are kept by the assured and kept in such a manner that the exact 
amount of loss can be accuratelv determined therefrom by the company 
was not complied with, and contends that because the merchandise pur- 
chased and sold was not itemized on the books, but both merchandise pur- 
chased and merchandise sold were entered in lump sums on the books, 
there was not a compliance with the povisions of the policy. This court 
has repeatedly held that— 

“The book clause of the insurance policy was sufficiently complied 
with when the assured kept a set of books sufficient to enable a man of 
ordinary intelligence to ascertain with reasonable certainty the amount and 
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the value of the goods destroyed.” Scottish Union & National Insurance 
Co. et al. v. Moore Mill & Gin Co., 43 Okl. 370, 143 Pac. 12; Springfield 
Fire & Marine Ins. Co. v. Halsey, 52 Okl. 469, 153 Pac. 145; Springfield 
Fire & Marine Ins. Co. v. Hays, 57 Okl. 266, 156 Pac. 673, L. R. A. 1917A, 
1078; Queen Ins. Co. of America v. Dalrymple, 60 Okl. 28, 158 Pac. 1154; 
Springfield Fire & Marine Ins. Co. v. Griffin, 64 Okl. 131, 166 Pac. 431; 
Hanover Fire Ins. Co. v. Eisman, 45 Okl. 639, 146 Pac. 214, Ann. Cas. 
1918D, 288; Royal Insurance Co. v. Scritchfield, 51 Okl. 523, 152 Pac. 97. 

It is the contention of the defendant that the plaintiff should have kept 
such a set of books that it would have been possible for the company to 
have ascertained the exact articles, together with the price thereof, which 
were stolen from the place of business; and, in order to do so, an item- 
ized merchandise account should have been carried showing the items pur- 
chased and purchase price, and items sold together with the cost price and 
sales price. No such expert method of keeping books has been required 
by the court in order to comply with similar provisions of insurance poli- 
cies. In Insurance Co. v. Kearney, 180 U. S. 132, 21 Sup. Ct. 326, 45 L. 
Ed. 460, the court said: 

“The covenant” in the policy “‘to keep a set of books, showing a com- 
plete record of business transacted, including all purchases and sales, both 
for cash and credit, * * *’ should not be interpreted to mean such 
books as would be kept by an expert bookkeeper or accountant in a large 
business house in a great city. That provision is satisfied if the books kept 
were such as would fairly show, to a man of ordinary intelligence, ‘all the 
purchases and sales, both for cash and credit.’ ” 

In Malin v. Mercantile Town Mutual Insurance Co., 105 Mo. App. 
625, 80 S. W. 56, the books kept consisted of an itemized inventory of the 
goods on hand when the store was opened and invoices of the goods sub- 
sequently purchased; but there was no itemized account of the goods sold 
for cash. The amount of cash taken in was entered daily in a book kept 
for that purpose in a lump sum, and the insured testied that the average 
per cent. of profits on goods sold was 20 per cent. above the cost price. 
The insurance company made the same contention as is made here, and in 
passing on that question the court said: 

“A literal compliance with this provision of the policy would require 
the assured to record each article sold, its cost, the price sold for, and the 
name of the purchaser. We do not think a failure to comply literally with 
this provision of the policy should work a forfeiture” but “the purpose of 
the requirement was that, in case of loss or damage, the assured would 
have kept such book accounts of his invoices, purchases, and sales as would 
show the amount of goods on hand at the time of the fire, and thus fur- 
nish data from which to make a reasonably correct estimate of the loss or 
damage. 

“We think the plaintiff, by the production of the invoice, * * * 
his bills of purchases after the invoice, and his daily cash sales and sales 
on credit made after the taking of the invoice furnished the data by 
which the amount and value of the goods in the store at the time of the 
fire could have been reasonably estimated.” 

In Georgia Life Insurance Co. v. Friedman, 105 Miss. 789, 63 South. 
214, it is said: 

“Courts do not favor forfeiture of policies for purely technical vio- 
lations. Counsel for appellant, in their brief, say that section 7 ‘simply 
means that the books of account kept by the insured must show in detail 
the stock of goods he had on hand at the time of the burglary, so that an 
inventory taken after the burglary will show the exact amount of goods 
stolen. We gather from their argument that they contend’ the books 
should show at the end of every day the exact number of all articles in 
the store—say, the number of hats, pairs of shoes, and so on. We cannot 
agree with this strict construction of this section. We believe that the 
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books are sufficiently kept if they will enable a man of average intelligence 
to ascertain with reasonable certainty the loss sustained. It would be well- 
nigh impossible to compy with the strict requirement of section 7 as it 
is interpreted by counsel.” 

In Olson v. Great Eastern Casualty Co., 149 Minn., 353, 183 N. W. 
826, the court, in interpreting a provision of a policy similar to the one in 
the case at bar, said: 

“Under the clause referred to, it was not indispensable that the books 
kept should embrace what is usually termed a cashbook, or that the books 
should be kept on any particular system. It was sufficient if the books 
were kept in such manner that, with the assistance of those who kept them 
or understood the system on which they were kept, the amount of pur- 
chases and sales could be ascertained, and cash transactions distinguished 
from those on credit, although it might be slow and difficult to do this.” 

[2] Under the foregoing authorities it was not necessary for the as- 
sured to keep an itemized statement of the goods sold; and it was sufficient 
that the record was kept from which the total daily sales could be ascer- 
tained. This disposes of all questions except the failure of the assured to 
keep ‘a set of books in which were entered an itemized statement of goods 
purchased. The authorities which have been cited, holding that itemized 
statement of the sales is not necessary, are in point on this question. The 
object of this clause in the policy being to enable a man of ordinary in- 
telligence to ascertain from the books with reasonable certainty the amount 
and value of goods destroyed, it is not necessary that the books should show 
an itemized statement of the goods purchased. If books are kept showing 
the initial invoices, the totals of each invoice of goods purchased there- 
after, and the sales made, the amount and value of the goods stolen can 
be ascertained by taking the invoices of the goods on hand after the bur- 
glary and using the same in connection with the books giving the infor- 
mation above stated. This, of course, would not give the articles stolen, 
but it is not necessary that this should be done. All that is necessary is to 
ascertain the value of the stock lost by the burglary. If it is not necessary 
to enter on the books the items sold, it can serve no useful purpose in as- 
certaining the items stolen from the assured to carry on his books an item- 
ized statement of the goods purchased. As said in Continental Insurance 
Co. v. Rosenberg, 7 Pennewill (Del.) 174, 74 Atl 1073: 

“It cannot be assumed that the insured intended by such a method of 
keeping his books to defraud the company; and, even if the goods sold 
were described if a general way in said books, which is all that is con- 
tended for, we do not see how fraud or misrepresentation could be thereby 
prevented. To accomplish such object, it would be necessary to give not 
only the items, but the names of the persons from whom the goods were 
bought, and perhaps other and fuller particulars.” 

It is our opinion that the case was properly submitted to the jury on 
the question of a compliance with this provision of the policy, and that the 
evidence is sufficient to sustain the verdict of the jury. 

The judgment of the trial court is affirmed. 

Johnson, Nicholson, Kennamer, and Branson, JJ., concur. 

aoe 


UNITED STATES FIDELITY & GUARANTY CO. v. BULLARD 
GIN & MILL CO. (No. 2655.) 
(Court of Civil Appeals of Texas. Texarkana. Nov. 30, 1922.) 
245 Southwestern Reporter, 720. 
INSURANCE — WORKMEN’S COMPENSATION POLICY ISSUED 
TO CORPORATION OPERATING TWO FACTORIES HELD 
NOT TO COVER EMPLOYEES IN ONE OF THE FACTORIES. 
Where a corporation operated a cotton gin and a box factory in sepa- 
rate buildings with separate employees and pay rolls, but under the same 
122——-Vol. LXI. 
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management, workmen’s compensation policies issued to the corporation 
describing the nature of the employer’s -business as ‘“‘cotton ginning and 
pressing” held not to cover employees employed in making boxes and 
crates. 

(For other cases, see Insurance, Dec. Dig. § 157.) 


Error from District Court, Smith County; J. R. Warren, Judge. 

Suit by the United States Fidelity & Guaranty Company against the 
Bullard Gin & Mill Company. Judgment for defendant, and plaintiff 
brings error. Affirmed. 

The United States Fidelity & Guaranty Company issued and delivered 
to the Bullard Gin & Mill Company, a private corporation, two policies of 
insurance, called ‘“workmen’s compensation and employers’ liability poli- 
cies,” one dated September 3, 1918, which expired at midnight of Septem- 
ber 3, 1919, and another dated September 3, 1919, which expired at mid- 
night of September 3, 1920. The policies compensated and indemnified 
the insured company against loss by reason of any liability imposed upon 
said insured company under the workmen’s compensation laws of Texas 
for damages on account of injury or death of employees. By the terms 
of the policies the premiums due and payable by the insured company were 
based upon the entire remuneration earned during the term of the policies 
by the employees of the insured company, except officers whose duties did 
not expose them to any operative hazard of the business. The insured 
company paid to the insurance company under each of the policies $91.95 
as an estimate advance premium. As ascertained by an examination of 
the books, and based on the amount of compensation paid its employees 
(except officers) all and entire, there was due and payable by the insured 
company aS premiums, over and above the advanced sum of $91.95, the 
sum of $234.75 under the first policy of September 3, 1918, and the sum 
of $776.55 under the next policy of September 3, 1919. Upon failure to 
pay these several sums of money due as premiums the insurance company 
brought the suit to recover judgment therefor against the insured company. 

The insured company answered ‘the suit and denied liability for the 
premiums, such as are based upon the employees distinctively engaged in 
making crates and boxes, upon the ground that it was engaged in the busi- 
ness both of operating a cotton gin and also in the manufacture of crates 
and boxes, and the policies covered only those employees employed at the 
gin, and not its employees distinctively engaged in the different work of 
making crates and boxes. 

The case was tried before the court without a jurye The following 
is a summary of the findings of fact made by the court, viz. : 

(1) The Bullard Gin & Mill Company is a corporation under the laws 
of Texas, and the purpose for which it was formed was “the construction 
or purchase and maintenance of mills, gins.” Section 28, art. 1121, R. S. 
The company operated a cotton gin during.the period of time from Sept- 
ember 3, 1918, to the date of trial in December, 1921. The company also 
operated a box factory, and had a number of employees engaged in the 
manufacture of boxes and crates intended for use in shipping fruit and 
vegetables, from September 3, 1918, to date of trial in December, 1921. 
The box factory was located about 150 yards distant from the building 
in which the cotton gin and machinery was located, “and was a separate 
unit therefrom, but under the same management, and it employed hands 
separate from the cotton gin, and kept ,the pay rolls separate.” 

(2) That the provisions of each of the two policies were the same, 
and under each the United States Fidelity & Guaranty Company agreed 
with the Bullard Mill & Gin Company, a corporation, as follows (omitting 
parts not bearing upon the issues) : 

““Compensation, 

“1. To pay in the manner provided by the laws of such states or 
commonwealths of the United States as are in force at the time this policy 
takes effect, or any subsequent amendments thereto, as are designated in 
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item 3 of the declarations of this policy commonly known as workmen’s 
compensation laws, any sum due or to become due from the employer be- 
cause of any such injuries or death and the obligation for compensation 
therefor imposed upon the employer by such laws. It is agreed that all 
of the provisions of such laws covered hefeby shall be 4 part of this con- 
tract as fully and completely as though written herein, so far as they ap- 
ply to compensation for any personal injury or death covered by this pol- 
icy while it shall remain in force. This obligation for compensation shall 
include all provisions of such laws respecting funeral expenses, medical, 
surgical and other attendance and treatment, nurse and hospital service, 
medicines, crutches and apparatus. 

“Compensation will be paid by the company as required by law in the 
event that the workmen’s compensation law of any state or commonwealth 
named in item 3 of the Declarations is officially declared extraterritorial 
in jurisdiction. 

“Liability. 

“2. To indemnify the employer against loss by reason of the liability 
imposed upon the employer by law for damages on account of such inju- 
ries or death, provided such loss is legally insurable under the laws of 
such state or commonwealths as are specified in‘ item 3 of the Declara- 
ticns, 

“Employees Covered. 
“6. This policy shall cover all employees of the employer. 
“This policy is subject to the following conditions: 


“Basis of Premium. 

“Condition A. The premium is based upon the entire remuneration 
earned during term of the policy by all employees of the employer, except 
the remuneration of any officers of a corporation whose duties or prac- 
tices do not expose them to any operative hazards of the business. If 
there shall be any change in or extension of the employer’s trade, busi- 
ness, profession or occupation, the earned premium therefor shall be ad- 
justed at the company’s manual rates respectively applicable thereto, If 
the earned premium thus computed is greater than the advance estimated 
premium paid, the employer shall immediately pay the additional amount 
to the company. if less, the company shall immediately return the un- 
earned premium to the employer. 

“Acceptance. 

“Condition L. The employer, by the acceptance of this policy, de- 
clares the statements in items numbered 1 to 12, inclusive, in said Dec- 
larations to be true, except such as are declared to be matters of estimate 
only; and this policy is issued in consideration thereof and the provisions 
of the policy as respects its premium and the payment of such premium; 
provided, however, that nothing in this condition and no default on the 
part of the employer with respect to any of the provisions or conditions 
of this policy shall in any way affect the right of any employee, or his 
dependents, to recover from the company the compensation, provided by 
law and intended to be insured hereunder. 


“Declarations. 

“Item 1. Name of employer, the Bullard Gin & Mill Company. P. O. 
address, Bullard, Smith County, Texas. The employer is a corporation. 

“The employer has accepted and will continue to operate under the 
workmen’s compensation law or laws of the state or commonwealth spec- 
ified in item 3 of the Declarations, known as Texas Workmen’s Compen- 
sation Act. 

“Item 3. Location of all factories, ships, yards, buildings, premises, 
or other work places of the employer, by town or city, with street and 
number: Bullard, Texas. 

“Kind of trade, business, profession or occupation (manual classifi- 
cation), the business of the insured is: Cotton ginning and pressing (no 
compressing), minimum premium first gin $25.00; each additional gin 
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$10.00. Estimated pay roll of employees for policy term, $1,500.00. Man- 
ual premium rate per $100 cf employees, pay roll, $6.13. Estimated ad- 
vance premium, $91.95.” 

The court conchided: 

“That the policies introduc in evidence do not cover the employees 
of the Bullard Gin & Mill Company working at and operating a box fac- 
tory operated by said Bullard Gin & Mill Company, during the life of each 
of the policies, and therefore hold that the plaintiff is not entitled to re- 
cover any sums as premiums claimed to be due it by reason of employees 
working at the box factory. It is therefore ordered that the plaintiff take 
nothing by its suit against the Bullard Gin & Mill Company for premium 
for the employees operating the box factory, and judgment is ordered ac- 
cordingly.” 

Simpson, Lasseter & Simpson, of Tyler, for plaintiff in error. 

Gentry & Gentry, of Tyler, for defendant in error. 


Levy, J. (after stating the facts as above). The question for decision 
is: Did the court err in construing the policies of insurance in evidence 
as not covering the Bullard Gin & Mill Company’s employees who were 
employed to work in its business of making boxes and crates? It was 
for the court to construe the insurance policies and to determine the mean- 
ing of the clauses invelved, and. the court did not, it is believed, err in 
construing the same as he did. There are two distinct obligations upon the 
insurance company by the terms of the policy: One to secure payment 
of the compensation to the employee, and the other to indemnify the Bul- 
lard Gin & Mill Company, the employer, against loss for the liability im- 
posed upon it, the employer, by law for damages on account of such inju- 
ries or death. By item 3 it is expressly declared that the “kind of busi- 
ness (manual classification) of the insured is cotton ginning and press- 
ing (no compressing). The “estimated pay roll of employees” and the 
“estimated advance premium” was with reference to that “kind of busi- 
ness.” The representation or declaration of the “kind of business” was 
material, in view of the fact that the insured company was conducting 
two separate and distinct kinds of business. It would appear, then, that 
the insurance company and the insured company intended the line of busi- 
ness of “cotton ginning and pressing,” in which the insured company was 
engaged, to be the only line of business covered by the policies of insur- 
ance. And the declaration had the substantial effect of singling out one 
of the lines of business for, and of eliminating the other from, indemnity 
under the policies. And item 2 specially limits liability for indemnity im- 
posed by law for damages on account of injury or death “as are specified 
in item 3 of the Declarations.” Thus, as evidently appears, the parties 
clearly had in mind indemnity for liability arising under the Workmen's 
Compensation Act as applicable only to the business of “cotton ginning 
and pressing.” In view of the fact of the special designation in the pol- 
icy of the line of business that would be followed under the policy, con- 
dition A would not relieve and authorize a different construction, for the 
language there would ordinarily be understand, as intended and meant by 
the parties to apply to such “a change in or extension of the business” as 
was named or specially designated in the policy, rather than intended by 
them to refer to some other business distinct from and not connected with 
that mentioned in the policy. And likewise the term “all employees of 
the employer,” as used both in “item 6” and in condition A, means and 
has reference and application to that particular class of employees en- 
gaged in the line of business specially mentioned in the policy. It is there- 
fore concluded that the policies of insurance should be construed to mean 
that they cover all employees of the insured company legally employed in 
the business mentioned in the Declarations made a part of the policies. 
The statute (articles 5246—82 and 5246—84, St. 1920) does not deny or 
relieve, but authorizes the construction placed upon the policies by the 
trial court. 

The judgment is affirmed. 
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CITIZENS’ NAT. BANK OF HOT SPRINGS v. UNION INDEMNITY 
CO. (No. 323.) 
(Supreme Court of Arkansas. April 23, 1923.) 

250 Southwestern’ Reporter, 329, 
INSURANCE—ENTRY BY KEY NOT “FORCIBLE ENTRY” WITH- 
IN TERMS OF BURGLARY POLICY. ; 

Where a burglary policy insuring generally against abstraction from 
safes provided that, in the event the safes were not locked by time lock, 
the insurer should not be liable for loss of money and securities feloniously 
abstracted therefrom, unless forcible entry was made therein by the use 
of tools or explosives directly applied thereon, and only for loss by damage 
to office furniture and fixtures caused by persons while making or attempting 
to make such entry into said premises, no recovery for damage to office fur- 
niture and fixtures can be had where entry was by the use of a key in the 
hands of an employee who knew the combination to the book vault, there 
being no forcible entry, and within the terms of the policy. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Forcible Entry.) 

Appeal from Circuit Court, Garland County; Scott Wood, Judge. 

Action by the Citizens’ National Bank of Hot Springs against the 
Union Indemnity Company. Judgment for defendant, and plaintiff appeals. 
Affirmed. 

L. E. Sawyer, of Hot Springs, for appellant. 

Buzbee, Pugh & Harrison and A. S. Buzbee, all of Little Rock, for 
appellee. 

Woop, J. The appellant instituted this action against the appellee to 
recover for loss of a number of its ledgers, binders, ledger guides, and 
ledger leaves under a burglary policy which, among other things, provides: 

“General Agreement A. 

“For all loss of money and securities from within any safe or vault 
to which insurance under this policy applies caused by a felonious abstrac- 
tion of the same during the day or night by any person or persons or any 
accomplice thereof into the safe or vault while, duly closed and locked, lo- 
cated in the banking room described in the schedule and hereinafter called 
the premises, or while located elsewhere after removal from within the 
premises by thieves, or robbers, or their accomplice. In the event that the 
said safe, or safes or vault are not locked by time lock, the company shall 
not be liable for loss of said money and securities feloniously abstracted 
therefrom, unless said forcible entry is made therein by the use of tools, 
explosives, chemicals, or electricity directly thereupon.” 

“General Agreement C. 

“For all loss by damage to said money and securities, and to said safe 
or safes or vault, described in said schedule, or to the premises, or to the 
office furniture and fixtures therein, caused by such person or persons 
while making or attempting to make such entry into said premises, vault, 
safe, or safes.” 

The appellant alleged that while the policy was in force, certain per- 
sons referred to in general agreement A, while attempting to make an 
entry by force as described in said agreement, did damage the office, fur- 
niture, and fixtures of appellant located on its premises by abstracting the 
ledgers, etc., above mentioned, which were all in safe with combination; 
each safe being locked. The appellant laid its damage at $1,582.51, for 
which it prayed judgment. 

The appellee admitted the contract, but denied the other allegations of 
the complaint, and set up that if such acts did occur they were caused by 
the act of appellant’s employee; that the loss, if any, was not within special 
agreement No. 10 of the policy, which provides, among other things, that— 
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“The company shall not be liable under general agreement A for any 
loss from within a round or screw door chest unless the loss is effected from 
a compartment of such safe which is protected by the round or screw door 
nor for any loss from any safe containing a steel burglar proof chest unless 
the loss is effected from within the said chest after both forcible entry into 
the safe and forcible entry into said chest.” 


By consent of the parties, the cause was submitted to the court upon 
an agreed statement of facts, which it is unnecessary to set out in detail; 
but from which it appears that on the night of June 28, 1921, the doors and 
windows to the bank were closed and locked. The employees of the bank 
having keys to the outer doors did not enter the bank that night, nor assist 
any one else to do so. The journal ledger was left in an unlocked drawer 
in a teller’s cage, and all the other articles mentioned were left in what is 
called a “book vault” which is kept closed and locked by a combination— 
not a time lock. One Hiram Shaw, a former employee of the bank who had 
charge of certain of the lost ledgers while in the bank’s employ, had a 
key to the rear door of the bank and also knew the combination to the book 
vault. On the morning of the 29th of June, 1921, the articles mentioned 
were missing. The vault containing the books which had been locked the 
night before was open. The bank was entred by some one having a key to 
the door of the bank, and the book vault was entered by some one who was 
acquainted with its combination. There was no evidence of violence or 
of the use of tools or exlosives about any of the windows or doors of the 
bank or the door of the vault. After the loss of the articles it was discov- 
ered that there was a shortage in the accounts of the appellant on account 
of which the appellee paid to the appellant $25,000 under a fidelity bond 
which the appellant carried with the appellee. After this shortage was dis- 
covered, Shaw was indicted and convicted of embezzlement. Shaw and 
three employees of the bank were the only ones with keys to the bank and 
they knew the combination of the bock vault from which the articles were 
taken. 

The trial court found that the appellant “suffered no loss by damage 
to its furniture and fixtures caused by some person or persons while making 
a forcible entry into its premises, safe, or vaults; that the only loss shown 
by the evidence was caused by the felonious abstraction of the books and 
such loss is not included in the contract sued on . The court declared as a 
mattter of law that the appellee was not liable and entered judgment in 
its favor, from which is this appeal. F 

The judgment of the court is corerct. Conceding, without deciding, 
that the articles mentioned in the complaint are covered by the contract of 
insurance, there is nevertheless no liability under the policy. The contract 
of insurance provides: 

“In the event that said safe, or safes or vault are not locked by time 
lock, the company shall not be liable for loss of said money and securities 
feloniously abstracted therefrom, unless said forcible entry is made therein 
by the use of tools, explosives, chemicals, or electricity directly thereupon.” 

And further: 

“For loss by damage * * * to the office furniture and fixtures 
therein, caused by such person or persons while making or attempting to 
make such entry into said premises, vault, safe, or safes.” 

The words “such entry” last used refer to the “entry” of the preceding 
pragraph A, “forcible entry by the use of” tools, explosives, etc. 

The policy, as shown by the testmony of the president of the appellant, 
was the standard form of burglar policies as prepared by a committee of 
the American Bankers’ Association. The policy must be considered as a 
whole. The undisputed testimony shows that the book vault in which the 
articles mentioned were contained was not locked by a time lock, but by 
combination lock. Therefore it is obvious when the above provisions are 
considered together, that the parties to the contract contemplated that the 
appellee should not be liable for the loss of the articles mentioned in the 
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complaint unless the book vault containing them was entered with “tools, 
explosive, chemicals, or electricity directly thereupon.” The entry was 
by use of a key in the hands of one who knew the combination to the book 
vault. Therefore there was no “forcible entry’ within the terms of the 
policy, which evidently contemplated an entry by the use of tools or ex- 
plosives. A key to the premises is not a “burglar’s tool” within the meaning 
of the language of the policy. This language clearly meant such tools as 
would effect a forcible entry to the bank and such tools or explosives as 
would effect a forcible entry into the vault. Even if a key could be con- 
sidered a burglar’s tool in effecting an entry into the bank, still there was no 
use of burglar’s tools or explosives in entering the book vault. The above 
language of the contract is unambiguous. Therefore there is no liability 
under the express terms of the policy. Maryland Casualty Co. v. Ballard 
County Bank, 134 Ky. 354, 120 S. W. 301; First National Bank v. Mary- 
land Casualty Co., 162 Cal. 61, 121 Pac. 321, Ann. Cas. 1913C, 1170; Brill 
v. Metro. Surety Co. (Sup.) 113 N. Y. Supp. 746; Feinstein v. Mass. Bond- 
ing Co. (Sup.) 183 N. Y. Supp. 785. 
The judgment is affirmed. 
es 
INTER-SOUTHERN LIFE INS. CO. v. COFFEE. (No. 338.) 
(Supreme Court of Arkansas. April 30, 1923. Rehearing Denied June 4, 
1923.) 


251 Southwestern Reporter, 365. 

1. INSURANCE—QUESTION AS TO LIABILITY OF INSURANCE 
AGENT TO PRINCIPAL FOR DISOBEYING INSTRUCTIONS 
ON DELIVERY POLICY HELD FOR JURY. 

In an action by an insurance company against its agent tor delivering 

a policy to an applicant who had become sick after applying for it, testi- 

mony that defendant, acting under instructions of another of plaintiff's 

agents, who had authority to direct him, sent the policy to the applicant's 
family for examination, and not as a delivery, eld to raise an issue of 

a io the jury, and to justify refusal of a peremptory instruction for 

plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

2. INSURANCE—INSTRUCTION THAT POLICY CLAIMED TO 
HAVE BEEN DELIVERED FOR EXAMINATION ONLY HAD 
BEEN DELIVERED UNDER THE LAW HELD ERROR, BUT 
FAVORABLE TO APPELLANT. 

In an action by an insurance company against its agent for delivering 

a policy to an applicant who had become sick after applying for it, where 

there was testimony that defendant acted according to instructions from 

plaintiff's agent and sent the policy, which was of a different kind than 
than that applied for, to the applicant’s family to be examined, and not as 

a delivery, failure to instruct that, if the policy was sent to the applicant’s 

family for examination and approval, plaintiff could not recover, and in- 

structing that the policy had been delivered under the law, was error, and, 
as the error in the instruction given was in favor of plaintiff, he could not 
complain of it on appeal. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

3. INSURANCE—REFUSAL TO INSTRUCT THAT THERE COULD 
BE NO VERDICT FOR AGENT IN ACTION BY PRINCIPAL 
FOR UNAUTHORIZED DELIVERY OF INSURANCE POLICY 
HELD NOT ERROR. 

In an action by an insurance company against its agent for delivering 

a policy to an applicant who had become sick after applying for it, where 

the contract of agency between plaintiff and defendant provided that de- 

fendant should not deliver a policy when the applicant’s health had changed, 
and there was testimony that defendant, acting under instructions from an 
agent of plaintiff, sent the policy, which was different from the one applied 
for, to the applicant’s family for examination, refusal to add to an instruc- 
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tion that the policy had been delivered, a further declaration that as a mat- 

ter of law there could be no recovery in favor of defendant against plain- 

tiff because the written contract of agency forbade delivery when the agent 
knew the applicant was not in good health was not error. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

4. INSURANCE— EVIDENCE HELD TO JUSTIFY SUBMISSION 
OF ISSUE WHETHER DELIVERY OF POLICY WAS BY MIS- 
TAKE CAUSED BY DIRECTIONS TO DEFENDANT AGENT 
BY ANOTHER AUTHORIZED AGENT. 

In an action by an insurance company against its agent for delivering 
a policy to an applicant who had become sick after applying for it, testi- 
mony that defendant, acting in pursuance of a direction of plaintiff's agent, 
sent the policy, which was a different kind than the one applied for, to the 
applicant’s family for examination, justified the court in submitting the is- 
sue to the jury whether the*delivery of the policy was through mistake or 
inadvertence, and, if a mistake, whether it was caused by trying to carry 
out instructions of those who had authority to direct defendant. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

5. INSURANCE—AGENT CHARGED WITH DUTY OF DELIVER- 
ING INSURANCE POLICIES HELD RESPONSIBLE FOR MIS- 
TAKE OF HIS MESSENGER. 

Whereby according to a contract between an insurance company and 
its agent the latter was charged with the duty of delivering policies, if he 
made a mistake, intentional or unintentional, in delivering a policy to an 
applicant contrary to the contract, resulting in damage to the company, he 
would be liable, although the mistake in delivering the policy contrary to 
the contract was made by a messenger whom he had chosen. 

(For other cases, see Insurance; Dec. Dig. § 83[1].) 

McCulloch, C. J., and Smith, J., dissenting. 


Appeal from Circuit Court, Johnson County; A. B. Priddy, Judge. 

Action by the Inter-Southern Life Insurance Company against H. D. 
Coffee. From judgment for defendant, plaintiff appeals. Affirmed. 

Patterson & Ragon, of Clarksville, and Hays, Ward & Hays, of Rus- 
sellville, for appellant. 

Paul McKennon, of Clarksville, for appellee. 

Woop, J. [1] This action was instituted by the appellant against the 
appellee to recover the sum of $1,000, the amount of the policy of insur- 
ance which appellant alleged it had been compelled to pay to Mrs. Ransom. 
The appellant alleged it issued its policy and mailed the same from its 
home office at Louisville, Ky., to its agent, Coffee, at Clarksville; that with 
the policy was inclosed a receipt which reads as follows: 

“Policy No. 87363 for Isaac H Ransom has been received by me while 
in sound health, is as represented, and is satisfactory. 

“Insured: —————. 1920. 

“Date policy delivered, 

Also inclosed with the policy was the following direction to the agents: 

“Agents must have this receipt dated and signed by policy owner and 
mailed immediately to home office.” 

Pasted to the policy was a green slip which provided: 

“This policy shall not take effect until it shall be personally received 
by the applicant and satisfactory settlement of the first premium has ac- 
tually been made, all within the lifetime and during good health of the ap- 
plicant. If the applicant is not in good health at the time the policy is 
received, it should be held subject to the company’s order and notice to 
ee immediately sent to the company. at its home office in Louisville, 

y. 

The appellant alleged that Coffee, in violation of his contract as agent 
and contrary to instructions as above set forth, tore from the policy the 
notice as above set forth, and failed and refused to present the receipt as 
set out above; that the agent knowingly and fraudulently failed to pre- 
sent the receipt to Ransom because such agent knew at the time that Ran- 
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som was suffering from a fatal sickness; that by such negligence and 
fraudulent conduct on the part of Coffee he permitted a valid contract of 
insurance to be consummated under which the appellant was compelled 
to pay the sum above mentioned, for which it asked judgment: 

The appellee, in his answer, admitted that he was appellant’s agent uti- 
der a contract which became effective on the 13th day of August, 1920, 
which contract was signed by the appellee and Fred W. Bailey, state agent 
of the appellant for Arkansas. He admitted that on the 13th day of July, 
1920, Isaac H. Ransom made application to the appellant for a policy of 
insurance upon his life, and denied the other material allegations of the 
complaint. 

The testimony for the appellant tended to prove that the manager of 
its Southwestern department, which embraced in its territory the states of 
Arkansas and Oklahoma and 17 counties in Tennessee, was Fred W. 
Bailey, with offices at Memphis, Tenn. He testified that he was generai 
manager of all local agents in Arkansas so far as producing business is 
concerned. He gets all the local agents and manages them. He made the 
contract with appellant subject to the approval of his company, which 
contract the company approved. This contract, among other things, pro- 
vided: 

“The agent agrees that he will not deliver a policy of insurance where 
he has reason to believe that a change has occurred in the applicant’s 
health or other conditions have arisen that would affect the desirability of 
the risk, but that he will return the policy to the home office and await in- 
structions.” 

The appellant also had a contract with agents in the Arkansas terri- 
tory, Baker and Kavanaugh, which contract’ was a duplicate of that of 
the appellee. Each of these agents was furnished a rate book which con- 
tained, among others, the following instruction: 

“A. If any unfavorable change has taken place in applicants health, 
occupation, surroundings or family history since he was examined, the 
agent must not accept premium and deliver policy, but must promptly re- 
turn policy to home office,” etc. 

The appellant issued two post card receipts with each policy, one of 
which was to be returned to the state agent at Memphis, and the other to 
the home office at Louisville. The form of the receipt is as above set 
forth. It was the duty of the local agent to have the receipt dated and 
signed by the policy owner and to mail the same to the home cffice. The 
appellant issued a policy upon an application of Ransom which was taken 
by its agents, Coffee and Kavanaugh. Kavanaugh was directed by the 
manager at Memphis to go to Clarksville and assist Coffee in securing ap- 
plications. Witness was asked why Kavanaugh would be working with 
some new man and in what particular he gave the new man instructions, 
and answered: 

“Nothing other than he familiarized himself with our various policy 
forms and how the rates were figured and the settlements made, how we 
filled out applications and what disposition was made of them when they 
were filled out, and what disposition was made of the policy, and the 
way it was delivered when the policy was issued.” 

He was asked the following question: 

“Did Mr. Kavanaugh have any authority to direct Mr. Coffee in re- 
gard to what his contract of agency was, or meant?” 

And he answered: 

“No; he didn’t have any authority. He just showed him the way that 
we done it—the way we handled business.” 

The only object of Kavanaugh’s work with Coffee was to assist Cof- 
fee in producing business. 

The policy insuring the life of Ransom for $1,000, his wife being the 
beneficiary, was mailed from the office at Memphis. The application was 
secured on the 13th day of July, 1920. At that time Ransom was engaged 
in the coal mining business, a hazardous occupation, and on that account 
the appellant did not issue the particular kind of policy called for in his 
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application, but instead mailed to its agent, Coffee, a different kind of 
policy from that applied for with directions to deliver the same to Ran- 
som. Pasted in the policy when it was mailed out was the notice set out 
above. The appellant never received the post card receipt above mentioned, 
which was to be signed by the insured and sent to its manager. At the 
time the application was procured Ransom was in good health, but before 
the policy was received by the appellee for delivery Ransom was stricken 
with typhoid fever. Coffee did not deliver the policy in person to Ransom 
and take a receipt therefor, but instead gave the policy to one Mardis, an 
employee of Ransom, and directed him to deliver the policy to Mrs, Ran- 
som. Coffee knew at the time that Ransom was sick. 

It was shown on behalf of the appellant that Coffee said he tore off the 
green slip pasted to the policy and had not had the receipt card signed, giv- 
ing as his reason that he was not going to permit Mrs. Ransom to forge 
Ransom’s name on the card when Ransom was sick. It was also proved that 
at the end of a lawsuit the appellant had to pay Mrs. Ransom the amount 
of the policy which the appellant here seeks to collect from the appellee. 

Kavanaugh testified on behalf of the appellant that he lived in Mem- 
phis; that he had the same contract with the appellant that Coffee had. He 
worked with Coffee in Johnson county to produce business for both of 
them. He was not giving Coffee any instructions. Sometimes he was sent 
out of the Memphis office and other times went of his own accord. Bailey, 
the manager, suggested that witness go over to Johnson county; that he 
could get business over there. Witness’ and Coffee’s names were signed to 
the application. 

The appellee testified that he had a conversation with Bailey about the 
agency. He supposed Bailey approached him because of his connection 
with the Bank of Clarksville. He had verbal agreement with Bailey that he 
was to take the agency of the appellant in Johnson county with men whom 
Bailey would send. Those men were usually termed “high-power” or “high- 
pressure” men whose business it would be to solicit and sell insurance to 
people to whom witness would introduce them. Appellee was to introduce 
them to at least 10 men per day and was to share in the profits of the busi- 
ness they wrote. Kavanaugh came and spent about three weeks with the 
appellee. Baker came into the county and was working with another agent 
at Cabin Creek. Appellee introduced Kavanaugh to Ransom and Kava- 
naugh signed appellee’s name to the application. Appellee received the policy 
on the 25th of August, 1920. Mardis, who was in the employ of Ransom, 
told appellee that he thought Ransom was sick and that he was going by 
to see him. Appellee hardly knew what to do about it, since Mardis said 
that Ransom was sick. After consulting with Baker, he asked Mardis if 
he would take the policy with him and turn it over to Mrs. Ransom. The 
policy received was not the kind that Ransom had applied for, and the ap- 
pellant had written Kavanaugh with reference to it, and Kavanaugh in- 
closed that letter to appellee with the following note: 

“Mr. Coffee: I would show this letter to Mr. Ransom, and if he does 
not accept this contract, he is certainly foolish, for it is the very best any 
good company will do for him. With personal regards to yourself and 
Mrs. Coffee, I remain, O. C. K.” 

Also in the letter was the following: 


“I trust that you will make this clear to Mr. Ransom and that you 
will be successful in delivering same, or, as per our talk, you might get 
Mrs. Ransom to carry same herself for the boy in case he will not carry 
it.” 

That letter had been received by. the appellee before he gave the policy 
to Mardis to give to Mrs. Ransom. Appellee requested Mardis to hand the 
policy to Mr. or Mrs. Ransom, but to tell them not to sign this receipt for 
it because appellee did not consider it as a delivery, and the receipt was 
worded in such a way that they would have had to sign a falsehood should 
they sign it, and appellee did not want that to happen. The agents had a 
period of 60 days in which to make delivery of policies, and at the end of 
that time had to make delivery or settlement and return the policies to the 
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company. Appellee further testified that he did not recall that he had told 
any one that he had torn the green slip out of the policy. He did not re- 
member whether the green slip was in there or not when he gave the policy 
to Mardis. He turned the policy over to Mardis, not to be delivered to the 
Ransoms, but merely to submit to them for approval or rejection because it 
was a different policy than he had applied for, and Ransom had a right to 
exercise his judgment as to whether he would take a different policy from 
that applied for. Appellee did not make any further inquires to find out 
the condition of Ransom, nor did he say anything to Mardis about getting 
the policy back. 

On cross-examination appellee further stated that he testified in the 
litigation between Mrs. Ransom and the appellant, and that, if he testified 
in that case that he tore the notice out, it was correct; that the notice was 
not a part of the policy at all. It was only a notice to the agent, and wit- 
ness thought it would not affect the policy if it was torn out. It was only 
a notice to the appellee as to the disposition to be made of it. If witness 
removed it, he had a right to do so and put it in his pocket or on his file. 
Further along in his testimony witness stated that the agents had a right 
to leave the policy with the applicant for insurance 60 days for approval or 
rejection; that it always had been appellee’s custom, 

The appellant in a number of instances sent a different policy than was 
applied for, and the policies were submitted to the applicants for their ap- 
proval or rejection. The testimony of Mardis, Mrs. Ransom, znd witness 
Cobb, who were present when Mardis gave the policy to Mrs. Ransom, was 
to the effect that Mardis turned the policy over to Mrs. Ransom and told 
her that Coffee had sent it to her to look over; that it was sent for their 
approval or disapproval; and that the receipt was not to be signed because 
Ransom was sick. 

At the conclusion of the testimony the appellant asked the court to di- 
rect the jury to return a verdict in its favor, which prayer for instruction 
the court refused, and to which) ruling the appellant excepted. 

[2-4] Among other instructions, the court on its own motion gave the 
following : 

“(4) The court instructs you, gentlemen of the jury, that under the 
terms of the contract here and under the evidence that Mr. Coffee was the 
agent of the Inter-Southern Life Insurance Company to deliver this pol- 
icy. The court instructs you that this policy was delivered under the law.” 

And also instruction No. 5, which, in effect, told the jury that the only 
question for them to consider was whether or not the policy was delivered 
intentionally or by mistake or inadvertence, and, if delivered by mistake or 
inadvertence, whether such mistake or inadvertence was caused by Coffee 
undertaking to carry out instructions delivered to him by any person who 
had any authority to direct him in the premises. In this instruction the 
court told the jury that, if Coffee delivered the policy by mistake—that is, 
if he did not intend to deliver it while the man was sick—he would be re- 
sponsible to the company for such mistake or inadvertence unless in mak- 
ing such mistake he was carrying out instructions of some agent of the 
company who had authority to direct his actions. 

Among other prayers for instructions, the appellee asked the follow- 
ing : 

“If you find from the evidence that the defendant did not deliver the 
insurance policy to the deceased, Isaac Ransom, but sent it to Mrs. Ran- 
som to be examined and approved by her before accepting it, then you are 
instructed that the plaintiff cannot recover, and your verdict snouid be for 
the defendant.” 

The court refused this prayer. 

The jury returned a verdict in favor of the appellee against the ap- 
pellant. Judgment was rendered in his favor, from which is this appeal. 

The court erred in giving instruction No. 4 on its own motion because 
under the evidence it was an issue for the jury to determine whether or 
not the policy was delivered to Ransom, and the court should not have de- 
clared that under the law the policy was delivered, and should have given 
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the prayer of appellee above mentioned. However, instruction No. 4 was 
in favor of the appellant, and it could not, and does not, complain because 
the court gave it. But appellant contends that after the court gave this 
instruction it should have further declared as a matter of law that under 
the terms of the contract of agency, which were written and unambiguous, 
there could be no recovery in favor of the appellee against the appellant 
for the reason that the contract of agency forbade the appellee from de- 
livering the policy when he knew that the insured was not in good health 
at the time the policy was delivered. This contention of the appellant can- 
not be sustained. While the contract of agency, and the receipt to be 
signed by the insured when the policy was delivered, and what is called the 
green slip attached to the policy, all provided in effect that there was not 
to be a delivery of the policy while the insured was in bad health, never- 
theless there was testimony in this record which warranted a finding that 
the policy was delivered by the appellee to Mrs. Ransom, not for the pur- 
pose of consummating a contract of insurance between appellant and Ran- 
som, but only for the purpose of permitting Ransom to look over the pol- 
icy to see whether same would be accepted by him. There was testimony 
on behalf of the appellee tending to prove that before he sent the policy 
to Mrs. Ransom he received the letter from the Memphis office inclosing 
the policy; that this policy was not the same as the one applied for by 
Ransom; that the letter contained directions to show the letter to Ransom, 
stating that, if he did not accept the contract inclosed, he was certainly 
foolish, for it was the very best any company would do for him. The let- 
ter contained the statement: 

“I trust you will make this clear to Mr. Ransom, and that you will 
be successful in delivering same, or, as per our talk, you might get Mrs. 
Ransom to carry same herself for the boy in case he will not carry it.” 

When this letter came the appellee states that he did not know what 
to do about it, but after talking with another agent he concluded to send 
it to Mrs. Ransom for her approval or rejection. Appellee testified that 
he instructed his messenger to hand the policy to Mr. or Mrs. Ransom, 
but to tell them not to sign the receipt because the appellee did not con- 
sider the same a delivery, and he did not want them to sign the receipt 
because if they did they would be telling a falsehood, which he did not 
want to happen. He testified that Ransom had said distinctly that he 
would not accept that kind of a policy, and that his purpose in sending 
the same to them was not as a delivery, but merely to submit to them for 
approval or rejection, because it was a different policy than that Ransom 
applied for. He further stated that Ransom had a right to keep the pol- 
icy 60 days to see whether he wanted it or not; that the agent had that 
right; that it had always been appellee’s custom. He further testified that 
the appellant in a number of instances had submitted policies to applicants 
in this way for their approval or rejection. 

[5] The above testimony of the appellee, which was not disputed, and 
other testimony set forth above which it is unnecessary to further reiterate, 
justified the court in submitting the issue to the jury as to whether or not 
the delivery of the policy by the appellee was through a mistake or inad- 
vertence on the part of the appellee, and if a mistake, whether or not it was 
caused by undertaking to carry out the instructions of those who had au- 
thority to direct him in the premises. Under the contract of agency be- 
tween the appellant and the appellee the appellee was intrusted with the 
duty of delivering policies, and, if he made a mistake, intentional or un- 
intentional, in delivering the policy to Ransom contrary to the contract of 
agency resulting in damage to the appellant, he would be liable for such 
damage. Since Mardis was the messenger selected by the appellee, any 
mistake that Mardis may have made in delivering the policy in violation 
of the contract of agency appellee would be responsible for. Inter-South- 
ern Life Ins. Co. v. Ransom, 149 Ark. 517-527, 232 S. W. 754. But the 
undisputed testimony shows that Mardis carried out strictly the directions 
of the appellee. He delivered the policy to Mrs. Ransom with instructions 
that he did so for the purpose of enabling them to look it over to see 
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whether or not they would approve it. As we have already stated, under 
the evidence in this record the court erred in declaring as a matter of law 
that there had been a delivery of the policy. But, conceding that there 
was a delivery, such delivery would not make the appellee liable to appel- 
lant for a breach of the contract of agency where the appellee delivered 
the policy under instructions of agents of the appellant who had authority 
to direct him in the premises. If the appellee delivered the policy under 
such circumstances, he was not liable to the appellant for so doing. Un- 
der the testimony this was an issue of fact for the jury. 

The instructions of the court are not happily drawn, but it cannot 
be said that they are prejudicial to appellant. We are convinced that the 
court did not err under the evidence in refusing appellant’s prayer for a 
peremptory instruction. The appellant did not ask any other prayers for 
instructions. The court did not err in submitting to the jury the issue as 
to whether or not the appellee, under the testimony, was liable to the ap- 
pellant, and it occurs to us that the charge of the court, considered as a 
whole, fairly submitted this issue to the jury. 

The judgment is therefore correct, and it is affirmed. 


McCuLtocu, C. J. (dissenting). According to the undisputed evi- 
dence, liability was imposed on appellant by the wrongful act of its agent, 
Coffee, in delivering the Ransom policy contrary to instruction. It is 
‘undisputed that appellant sent the policy to Coffee with instructions not to 
deliver it unless Ransom was in good health, that Ransom was desparately 
ill with typhoid fever when Coffee received the policy, of which the latter 
was aware, and that, notwithstanding this knowledge, he turned the pol- 
icy over to Mardis, who was Ransom’s employer, and that Mardis left it 
with Ransom’s wife, where it remained until Ransom's death. 

Coffee’s agency required of him the exercise of sound judgment and 
discretion, and he had no right to delegate that authority to Mardis, es- 
pecially since the latter was Ransom’s employer and was interested in 
Ransom’s welfare. But turning the policy over to Mardis and delegating to 
kim authority to leave it with the Ransoms, he not only made it possible 
for liability to be wrongfully imposed on appellant, but he was also guilty 
of misconduct in leaving the policy in the hands of Ransom’s wife, the 
beneficiary thereunder, until death occurred and liability of appellant ma- 
tured—a period of several weeks. 

Appellee undertakes to justify his conduct by saying that the com- 
pany had in other instances left policies with the assured merely for in- 
spection. This is no justification, for appellee’s instructions were in writ- 
ing, and were very plain to the effect that the policy should not be de- 
livered unless the assured be in sound health. Even if appellant saw fit 
in other instances to deliver policies merely for inspection while the in- 
sured was in good health, it certainly gave appellee no implied authority 
to deliver a policy for inspection to the wife of an assured who was ill 
with such a dangerous disease as typhoid fever. 

On the face of these facts, appellee was guilty of negligence which 
made him responsible to his principal for the loss that was sustained. 

The case presents a clear instance where the appellant has been whip- 
sawed. In the trial of the former action of the beneficiary, Mrs. Ransom, 
against appellant, it was proved that the policy was delivered, and now ap- 
pellee attempts to prove that he did not intend to deliver the policy so as 
to put it in force, but merely left it with Mrs. Ransom for her to deter- 
mine whether or not she would accept it, and left it» there until after her 
husband died. 

I think that, according to the undisputed testimony, appellee should 
bear the loss for the reason that it was caused by his own misconduct. 

Smith, J., concurs in the views here expressed. 
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H. LIEBES & CO. v. UNITED STATES CASUALTY CO. (Civ. 4363.) 
(District Court of Appeal, First District, Division 2, California. Nov. 24, 
1922. Hearing Denied by Supreme Court Jan, 22, 1923.) 

211 Pacific Reporter, 842. 
INSURANCE—STORE WINDOW HELD “SHOW WINDOW” 

WITHIN BURGLARY POLICY LIMITING LIABILITY. 

Under facts shown, held, that a store window was a “show window” 
within condition of burglary policy limiting liability in case of merchandise 
being taken from such a window by persons breaking the glass from the 
outside. 

(For other cases, see Insurance, Dec. Dig. § 495[2].) 

Appeal from Superior Court, City and County of San Francisco; James 
M. Troutt, Judge. 

Action by H. Liebes & Co against the United States Casualty Com- 
pany. From judgment for less ‘than claimed, plainitff appeals. Affirmed. 

Leon E. Morris, of San Francisco (Edward M. Jaffa, of Berkeley, of 
counsel), for appellant. 

Chickering & Gregory, of San Francisco, for respondent. 

Lanopon, P. J. This is an appeal by the plaintiffs from a judgment 
against the defendant for $200 in an action to recover upon a policy of 
burglary insurance issued by defendant to the plaintitf. Appellant contends 
that the judgment in its favor should have been for $1,885, the agreed value 
of the property which was stolen. It is conceded, however, that if the con- 
dition marked “t” in the policy applies to the facts in the. instant case, the 
judgment must be affirmed. That condition reads as follows: 

“The company shall not be liable for any loss of or damage to 
(t) merchandise contained in a show window in the premises for an amount 
in excess of $200.00 occasioned by any person or persons who, from the 
outside of the premises, breaks the glass in any such show window.” 

We are asked to determine whether or not the goods stolen were con- 
tained within a show window, as the words are used in condition “t” of the 
policy. It is the contention of appellant that there was no show window in 
the store, but that this store was of the type known as “glass front.”” The 
case was submitted to the trial court upon a stipulation as to facts. The trial 
court, having reached the conclusion that the goods which had been stolen 
were contained in a “show window,” gave judgment in favor of appellant 
and against respondent in the sum of $200. From the agreed statement of 
facts and the exhibits attached thereto we think the court could have 
reached no other conclusion, for from these it appears that a platform of 
polished oak, 3 feet wide and 13 inches high, extended acoss the front of the 
store immediately behind the plate glass. On the surface of this platform, 
or on racks placed thereon, the goods which were stolen had been placed 
for the purpose of display to persons passing along the sidewalk or within 
the store. The goods were removed from the platform by a person or per- 
sons from the outside of the premises, who broke the plate glass separating 
the platform from the street. While, with the exception of a doorway, 
the plate glass extended across the front of the building in two sections, 
and there were no walls or curtains behind the platform to interfere with 
the view of the entire interior of the store from a position outside of the 
plate glass front, nevertheless the fact remains that the goods stolen were 
placed upon the platform behind the plate glass to catch the eye of the trav- 
eling public, and the use of the platform behind the plate glass indicates 
clearly that it was in fact, and was intended to be, a “show window.” It is 
quite immateria! that it was used in part for other purposes such as housing 
meters and mechanical devices or as a seat for customers within the store. 

The judgment is affirmed. 

We concur: Nourse, J.; Sturtevant, J. 


a oe 
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COLORADO LIFE CO. v. MADDEN. (No. 10346.) 


(Supreme Court of Colorado. June 4, 1923. Rehearing Denied 
July 2, 1923. 
216 Pacific Reporter, 551. 


‘1. INSURANCE—EVIDENCE HELD TO SHOW CONTRACT TO 
SELL STOCK WAS MADE WITH DEFENDANT COMPANY. 
Evidence that defendant insurance corporation, whose stock plaintiff 

contracted to sell on commission, and another corporation formed for the 

purpose of organizing insurance companies, had occupied the same office 
and had the same officers and directors, except that the one who was sec- 
retary only of the organizing company was secretary and manager of de- 
fendant, with evidence that the correspondence with referennce to plain- 
tiff’s contract was on the letter heads of the defendant corporation and 
signed by its secretary and manager and that the defendant corporation 

did not deny having made the contract when plaintiff's claim was first 

made, held sufficient to sustain a finding that plaintiff's contract was with 

defendant corporation and not with the other. 
(For other cases, see Insurance, Dec. Dig. § 33.) 


2. INSURANCE—PROHIBITION AGAINST DOING BUSINESS BE- 
FORE STOCK IS SUBSCRIBED RELATES ONLY TO INSUR- 
ANCE BUSINESS. 

The prohibition of C. L. § 2501, against an insurance. company doing 
business before the certificate that all its stock has been subscribed is re- 
corded, applies only to the transaction of the business for which it was 
granted, that is, the writing of insurance, and does not invalidate a contract 
by it to pay a commission for the sale of its stock, especially in view of 
section 2491, par. 1, which limits the prohibition to insurance business. 

(For other cases, see Insurance, Dec. Dig. § 33.) 


3. INSURANCE—COMPANY IS LIABLE FOR COMMISSIONS ON 

STOCK SOLD BY COMMISSIONERS. 

The commissioners appointed to represent the state in sale of stock of 
an insurance company under the law represent the company and act on its 
behalf, and the company is liable for commissions for the sale of stock 
under a contract signed by them. 

(For other cases, see Insurance, Dec. Dig. § 33.) 


6. INSURANCE—FACTS HELD NOT TO SHOW AGREEMENT TO 
PAY 20 PER CENT. COMMISSION FOR SELLING STOCK 
WAS VOID. 

An agreement by an insurance company to pay plaintiff 20 per cent. 
commission for selling its corporate stock was not void as a matter of law 
under C. L. § 2503, making it unlawful to use more than 20 per cent. of the 
total amount realized from the sale of the capital stock for organization 
expenses including commission, rent, clerk hire, and literature, where 
plaintiff handled only one-eighth of the stock and there was no showing 
as to the commission paid for the rest of the stock, one-half of which was 
sold at one time to an organizing corporation, so that it may have been 
possible to have paid the other organizing expenses out of the returns from 
other stock without exceeding the 20 per cent. 

(For other cases, see Insurance, Dec. Dig. § 33.) 

En Banc. 


Error to District Court, City and County of Denver; Francis E. 
Douck, Judge. 

Action by Edward Madden agains the Colorado Life Company. Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 

S. Harrison White and H. E. Luthe, both of Denver, for plaintiff in 
error. 

Frank McLaughlin, of Denver, for defendant in error. 
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Burke, J. These parties appeared in reverse order in the trial court 
and are hereinafter designated as there. 

Plaintiff brought this action July 24, 1920, for an alleged balance due 
as commission on sales made by him of defendant’s capital stock. The 
jury returned a verdict for plaintiff in the sum of $4,625, and to review 
the judgment thereupon entered this writ is prosecuted. 

That plaintiff sold the stock and earned the commission, and that it 
was unpaid, are clearly established by the evidence. Defendant contends 
that plaintiff's contract was with the Western Holding Company and that 
plaintiff must look to it. 

{1] The Colorado Life Company was incorporated in Colorado in Oc- 
tober, 1919, and on May 26, 1920, received a certificate authorizing it to 
write life insurance. Kendall was its president, Miller its secretary and 
general manager, and these men, with Gates, constituted its board of direct- 
ors. The Western Holding Company was a West Virginia corporation. 
Its business was the organization of life insurance companies and the pur- 
chase and sale of their stock. Kendall was its president, Miller its secre- 
tary (but not general manager}, and these men, with Gates, were members 
of its board of directors. 

These two companies occupied the same office, used the same desk, 
and had the same stenographer. Their transactions were involved and 
confusing, and the record before us leaves a strong impression that they 
were intended to be so. As to which employed plaintiff the evidence is con- 
flicting. Supporting his contention that it was defendant are letters of 
direction and instruction written by Miller on the stationery of the Life 
Company and signed by him as “Sec’y-Gen. Mgr.,” a statement of account 
given by Miller under date of May 27, 1920, showing that the transactions 
were with defendant, and an annual report of the holding company made 
to the Secretary of State under date of February 28, 1920, when it now 
claims to have owned approximtely $200,000 worth of the stock of de- 
fendant, showing that it held but $2,000 worth thereof. Defendant’s ex- 
planation of these letters and statement of account is that they were er- 
rors of the stenographer which escaped the keen eye of Miller, who super- 
vised, signed and mailed them. The explanation impresses us about as 
much as it apparently did the jury. The claim that the life.company did 
not employ plaintift seems to have been an afterthought and too long af- 
ter to be thoughtful. July 6, 1920, counsel for plaintiff wrote defendant 
demanding settlement and threatening suit. Miller answered on the sta- 
tionery of the life compny, under date of July 9, claiming plaintiff had 
already been overpaid but making no suggestion that his contract was with 
another. We think the evidence ample to support the finding that plaintiff 
did business with defendant not the holding company. 

[2 3] Assuming that plaintiff's dealing was with defendant, the latter 
says that it was, at the date of the alleged contract, prohibited by statute 
from selling its stock, which fact must be held known, and was actually 
known to plaintiff. The alleged prohibition is found, if at all, in section 
2501, C. L. 1921. Said action provides that a copy of the articles of incor- 
poration of such a company as defendant shall, on its organization, be 
filed with the insurance commissioner and submitted by him to the Attor- 
ney General for examination. If found legal by that officer, he is directed 
to so certify to the commissioner, who then commissions the person named 
in the articles to open books for the subscription of the capital stock. 
When the stock is all subscribed and the required cash has been paid in and 
deposited with the commissioner, the latter must cause an examination and 
certification under oath to be made. That certificate must be recorded “be- 
fore the authority to commence business is granted.” It is therefore urged 
that until this section was complied with the life company as such could 
transact no business and that its stock could be sold only by the state 
acting through the commissioners so appointed. The “business” which the 
company may not transact until this section is complied with is, however, 
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clearly the business for which it was created, i. e. the writing of life in- 
surance. Not only is this the reasonable interpretation of the section itself, 
but that interpretation is put beyond question by section 2491, C. L, 1921, 
par. 1, which Jimits the prohibition to “insurance business.” The entire 
question, however, becomes immaterial in view of the fact that the com- 
missioners appointed to represent the state are the persons who, under the 
law, represent the company. The statutes impose upon them certain spe- 
cific duties in violation of which they fix upon them certain personal re- 
sponsibilities. Their sales of. stock must be held made on behalf of the 
company as well as on behalf of the state. The corporation itself can no 
more escape liability for the payment of commissions or other expenses in- 
curred by the commissioners in the discharge of duties devolved upon them 
by statute than it can escape responsibility for the delivery of stock sold 
by them. There is ample evidence to show that the commissioners, or a 
majority of them, were fully cognizant of the conduct of Miller in his 
transactions with plaintiff. Jor all practical purposes these men were at 
the time in question not only the commissioners of the state, but, by rea- 
son of their relation to defendant, they were the life company. Whether 
they contracted with plaintiff in one capacity or the other, defendant is 
bound. 

We have carefully examined Greiger v. Salzer et al., 63 Colo. 167, 
165 Pac. 240, and Lucero v. Life Ins. Co., 67 Colo, 322, 184 Pac. 379; and 
find nothing in either opinion inconsistent with the foregoing or with what 
is hereinfater said. In neither of said cases had the final certificate au- 
thorizing the company to write life insurance issued, and neither is in 
point. 

[4, 5] Defendant next says that the contract with plaintiff cannot stand 
because at the date thereof it had no stock, having theretofore sold its 
entire issue to the holding company. There are at least two answers to 
this proposition: (1) Defendant could not thus escape its contract with 
plaintiff after it had affirmed his acts and taken the benefit of his labor. 
(2) At the time of the contract with plaintiff one-half of defendant’s 
capital stock was undisposed of. October 21, 1919, the Western Holding 
Company subscribed for 2,000 shares at not less than $50 per share, or a 
total of $100,000, and on January 10, 1920 (after the contract with plain- 
tiff), it subscribed for an additional 2,000 shares, making the whole issue. 
Both these subscriptions were in writing. The first was accepted October 
22, 1919, but the second does not appear to have been accepted until March 
1, 1920, after much of the stock handled by plaintiff had been sold. There 
is evidence that the holding company at the time of its first subscription 
orally agreed to purchase the remaining 2,000 shares. That evidence, how- 
ever, is hazy, the agreement was not then consummated, and this record 
convinces us, as we must assume it did the trial court, that at the time de- 
fendant (or the commissioners) contracted with plaintiff half of the stock 
was undisposed of. 

[6] It is next urged that the compensation which plaintiff says he was 
to receive, i. e., 20 per cent., was expressly prohibited by a statute which 
must be held to be, and in fact was, within his knowledge, and for that 
reason no recovery under said contract can be had. By section 2503, C. L. 
1921, it is made unlawful to use more than 20 per cent. of the total amount 
realized from the sale of the capital stock of such a corporation for organi- 
zation expenses, including commission on the sale of stock, rent, clerk 
hire, and literature. Plaintiff cannot be charged with knowledge of the 
expenses of selling other stock than that handled by him or of the amount 
expended for rent, clerk hire, and literature. So long as the commission- 
ers kept within the statutory limit they might pay one rate for selling one 
share of stock and another rate for another. Plaintiff only handled some- 
thing less than 500 out of a total of 4,000 shares. The holding company’s 
first subscription was for $100,000 worth of said stock, and the record 
discloses no commission paid on that sale. There would still remain, of 
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the 20 per cent allowed, a tidy sum for rent, clerk hire and literature, and 

commission for selling the stock not subscribed by the holding company or 

sold by plaintiff. The contention is without merit. 

In view of the foregoing the necessity for examining other assignments 
is obviated. 

The judgment is affirmed. 

On Rehearing, 

Our attention is called to an erroneous reference in the original opin- 
ion. That reference has been stricken. 

This record discloses that plaintiff took notes for part of the stock 
sold, some of which notes were discounted by the company and others have 
not been paid. It is urged that such transactions were void under section 
9, art. 15, of our Constitution, and for that reason plaintiff cannot recover. 
If this is a good defense to the claim for commission, it would be a good 
defense to an action by the company on said notes. The contrary is held 
in Boldt v. Motor Sccurities Co. (No. 10473) 215 Pac. —,, this day de- 
cided. 

The opinion is modified as above indicated, and the rehearing denied. 

a a 
GENERAL ACCIDENT, FIRE & LIFE ASSUR. CORPORATION, 
LIMITED, OF PERTH, SCOTLAND, v. COHEN ert at. (No. 10612.) 
(Supreme Court of Colorado. June 4, 1923.) 
216 Pacific Reporter, 522. 

2. INSURANCE — BURGLARY POLICY HELD TO COVER SEC- 
OND STORY OF TWO BUILDINGS CONNECTED. 

A burglary policy, covering goods in second floor of building at a 
street address, held to cover goods in second story of two buiidings at that 
address, connected by a bridge. 

(For other cases, see Insurance, Dec. Dig. § 165.) 

3. INSURANCE — EVIDENCE AS TO EXAMINATION OF PREM- 
ore AGENT BEFORE WRITING POLICY HELD ADMIS- 
SIBLE 
On the issue whether burglary policy covered goods in both front and 

rear buildings on insured premises, evidence that before writing the policy 

the insurer’s agent examined both buildings held admissible. 

(For other cases, see Insurance, Dec. Dig. § 155.) 

Department 3. 

Error to District Court, City and County of Denver; Gilbert A. 
Walker, Judge Presiding. 

Action by Wm. B. Cohen and others, doing business under the firm 
name and style of the Polly Garment Company, a copartnership, against the 
General Accident, Fire & Life Assurance Corporation, Limited, of Perth, 
Scotland. Judgment for plaintiffs, and defendant brings error and applies 
for supersedeas. Supersedeas denied and judgment modified and affirmed. 

See, also, 71 Colo. 23, 203 Pac. 656. 


Frank L. Grant, of Denver, for plaintiff in error. 

Ira C. Rothgerber and Walter M. Appel, both of Denver, for defend- 
ants in error. 

SuHearor, J. The defendants in error, William B. Cohen, Charles J. 
Cohen, and M. H. Eber, copartners under the firm name of the Polly Gar- 
ment Company, recovered a judgment in the district court against the 
plaintiff in error upon a burglary policy of insurance for the sum of $#,- 
440.88. The verdict of the jury was returned April 19, 1922, for $3,998.44; 
motion for new trial overruled December 4, 1922; judgment rendered on 
the verdict January 22, 1923. - 

Plaintiff in error brings the case here for review and applies for a 
supersedeas. The parties are designated in this opinion as in the court be- 
low. 

The policy was issued May 12, 1920, for one year, was not a blanket 





Mise.] General Acc., Fire & Life Assur. Corp. v. Cohen. 1955 


but a qualified and conditional one, and provided, among other things, that 
the company— 

“Does hereby agree to indemnify the assured hereinafter described, 
within the amounts and the period expressed in the schedule herein: (1) 
For all loss by burglary of merchandise, described in the schedule hereof, 
and furniture or fixtures from within the premises as hereinafter defined, 
occasioned by any person or persons who shall have made felonious entry 
into the premises by actual force and violence when such premises are not 
open for business, of which force and violence there shall be visible marks 
made upon the premises at the _Dlace of such entry, by tools, explosives, 
electricity or chemicals. * * 

“(A) Premises, as used in this policy, shall mean the entire building, 
if wholly occupied by the assured, or that portion of the building des- 
ignated in the schedule and actually occupied by the assured for the pur- 
pose hereinafter set forth, but shall in no event include public entrances, 
halls and stairways.” 

_ The schedule referred to contains, among other provisions, the follow- 
ing: 

“1. Name of assured, Polly Garment Company. Occupation is manu- 
facturers of cotton garments. 

“2. Location of building 1418 Larimer street, Denver, Colorado, Den- 
ver county. 

“3. The premises occupied solely by the assured are entire second floor 
x * x 
“10. Description of stock to be insured, including furniture and fix- 
tures, is cotton piece goods and cotton goods (manufactured articles). 

“11. The insurance under this policy shall attach to and apply specifi- 
cally as follows: $10,000 on general stock described under section 10 above. 
* * * Premium $74.50.” 

It appears from the evidence that plaintiffs were manufacturers of 
women’s dresses, aprons, and cotton goods; that they were occupying the 
second floor of two buildings, one in the front and one in the rear at No. 
1418 Larimer street, the two buildings being connected by a wooden bridge, 
with iron railings, the rear building being on the alley; the front part of 
the building, or the front building, was occupied as an office and sewing 
room. In the rear building were two rooms, the smaller one used for stor- 
age, where plaintiffs’ goods were kept, and the larger for a cutting room, 
with tables running entirely across the room. This room contained win- 
dows facing the alley and also windows facing the court side of the build- 
ing. 

The plaintiffs claim that about November 26, 1920, the premises de- 
scribed in the policy were burglarized, and certain of their goods covered 
by the policy of the value of $6,536.69 were stolen and carried away, and 
for the recovery of the loss so sustained, this suit was instituted. 

The defendant assigns numerous errors, but those most strongly urged 
in the brief are: 

(1) The verdict is against the weight of the evidence. 

(2) The policy covered goods at 1418 Larimer street, second floor, 
while the evidence showed that the goods alleged to have been stolen were 
in a separate huilding in the rear of the building known as 1418 Larimer 
sireet, and hence could not be covered by the policy sued upon. 

(3) That plaintiffs failed to prove that the alleged loss occurred* while 
their place of business was not open for business as required by the terms 
of the policy. 

(4) That the trial court erred in interrogating the witness William 
B. Cohen in the presence and hearing of the jury. 

(5) The court erred in striking from the deposition of Frank J. Op- 
penheimer that part of his answer which stated: “There were no marks 
or anything to indicate that there had been any jimmies or tools used to 
pry open'the window.” 

(13) The court erred in entering judgment at the time it did, to wit, 
January 22, 1923, because the judgment should have been entered at the 
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time the jury rendered its verdict April 19, 1922, or within 24 hours there- 
after. 

Of these in their order: 

[1] While the evidence was conflicting there was sufficient to support 
the verdict, and we cannot disturb it. 

[2] Assignments 2 and 4 may be considered together. The question 
here is, Was the property alleged to be stolen covered by the policy? This 
question cannot be determined from the policy alone. The location of the 
building, or buildings, as described in the policy, was 1418 Larimer street 
and the policy covered the merchandise described in the schedule, cotton 
piece goods and cotton goods, furniture and fixtures, and described the 
premises, occupied solely by the assured, as the entire second floor, the 
amount of insurance being $10,000 on the general stock. The evidence 
shows that plaintiffs kept their goods in the smaller room in the rear build- 
ing. For what did they pay the premium of $74.50, if their furniture and 
fixtures, and their goods kept in the rear buildings for the manufacture of 
garments, were not covered by the policy and not intended to be insured? It 
is inconceivable that the policy could only have been intended to indem- 
nify plaintiffs for loss sustained by burglary from the front building only. . 
The plaintiffs must surely have desired and intended to have the policy 
cover all the property which they had and kept on the second floor of 
the two buildings. The defendant says there is nothing in the policy to 
indicate that the goods were stored in two separate and distinct buildings, 
but were they? The two buildings were connected by a wooden bridge, 
and there were no means of access to the rear building except by cross- 
ing on the bridge from the front to the rear. The defendant says that 
the policy contemplates insurance of goods in-the front building only, and 
that to cover the goods in the rear building the policy should have stated 
that it also covered the goods in the building in the rear of 1418 Larmier 
street, had that been the intention at the time it was written. The courts 
have quite uniformly held that evidence of the facts and circumstances, 
surrounding the parties at the time of the execution of the contract, is 
competent, and should be received, to show what the parties meant, un- 
derstood and intended from the words employed. Messenger v. German 
American Ins. Co., 47 Colo. 448, 107 Pac. 643. 

[3] It was proper and desirable that the trial court should be ad- 
vised as to what transpired at the time of, and immediately before, the 
writing of the policy, to determine the true meaning and intent of the par- 
ties at the time and as to what property it was intended the policy should 
cover; consequently the court committed no error in eliciting the informa- 
tion which it did from the witness Cohen, to the effect that before the 
policy was written the agent who wrote it went to the premises and told 
plaintiffs what to do in order to get the policy and that the agent examined 
both rooms and the stock, or goods, in both rooms and in the rear build- 
ing as well as in the front. 

The defendant also insists that the plaintiffs failed to prove that the 
loss occurred while their place of business was not open for business as 
required by the policy. 

[4] It was the province of the jury to determine whether a burglary 
had been committed and whether from all the evidence, facts, and cir- 
cumstances shown on the trial, it was committed while the place of busi- 
ness was not open for business, and there was sufficient evidence to sup- 
port the verdict. The answer of the witness Oppenheimer, stricken out of 
his deposition, was a mere conclusion, and the court did not err in its rul- 
ing in that regard. 

[5] The dedfendant contends that the judgment should have been en- 
tered on the verdict within 24 hours after the rendition thereof, in ac- 
cordance with Civil Code of Proc. 1921, § 244. No penalty is prescribed, 
nor consequence attached, for the clerk’s failure to comply with that sec- 
tion. The provision is directory merely, not mandatory, and a failure to 
comply therewith does not avoid the judgment. 23 Cyc. 783; Sieber v. 
Frink, 7 Colo. 148, 151, 2 Pac. 901; First Natl. Bk. v. Wolff, 79 Cal. 69, 
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21 Pac. 551, 748; Edwards v. Hellings, 103 Cal. 204, 37 Pac. 218; Wa- 
ters v. Dumas, 75 Cal. 563, 17 Pac. 685. 

In Jerrett v. Mahan, 20 Nev. 89, 17 Pac. 12, the verdict was rendered, 
and certain findings of the court made and filed on July 26, 1881. Judg- 
ment was not rendered on the verdict and findings until in March, 1887, 
more than 5 years after the rendition of the verdict, yet the judgment 
was upheld. 

[6] The only other error assigned which we think merits considera- 
tion is the one relating to the amount of the judgment. It appears that in 
the computation of interest a mistake was made and judgment rendered 
for re in excess of the correct amount, but this is no cause for re- 
versal. 

Finding no reversible error in the record, the application for super- 
sedeas is denied, the amount of the judgment reduced to $4,344.98, and, 
as thus modified, the judgment is affirmed. 

Teller, C. J., and Campbell, J., concur. 

a 
MARSH et aL. v. FEDERAL SURETY CO. (No. 35171.) 
(Supreme Court of Iowa. May 15, 1923.) 
193 Northwestern Reporter, 563. 

1. INSURANCE—FAILURE TO KEEP BOOKS AS REQUIRED BY 
BURGLARY POLICY HELD NO DEFENSE, IT NOT CON- 
TRIBUTING TO LOSS. 

Where insured’s failure to keep books did not contribute to the loss, 
a provision of a burglary policy, exempting insurer from liability unless 
books enabling insurer to determine the loss were kept, was no defense, 
under Code, § 1843, as to the effect of insured’s failure to observe stipu- 
lation which such failure does not contribute to the loss. 

(For other cases, see Insurance, Dec. Dig. § 535[3].) 

Appeal from District Court, Woodbury County; W. G. Sears, Judge. 

Action to recover on a burglary policy of insurance. The jury found 
for plaintiff in the amount of $450, and judgment was entered on the ver- 
dict. Defendant appeals. Affirmed. 

Shull, Stilwell, Shull & Wadden, of Sioux City, and W. H. Caudill, 
of Davenport, for appellant. 

Edward E. Baron, of Sioux City, for appellee. 

ArtHur, J. The petition alleged that on September 20, 1920, appellee 
purchased from appellant company a policy of burglary insurance and that, 
while said policy was in force, about December 1, 1920, the business place 
of appellee in Sioux City, Iowa, was entered by burglars and merchandise 
stolen in the amount of $839, stating the items which were taken; that the 
burglary and loss of property was reported to appellant company and pay- 
ment demanded under the terms of the policy of insurance. 

The answer, after general denial, alleged an affirmative defense that 
appellee had not fulfilled certain provisions of the policy in that they had 
not kept books of account from which appellants could accurately ascer- 
tain the actual loss and damage sustained by appellee, as provided by sec- 
tion B of the policy, and further alleged that appellee had not given notice 
of the loss as required in said section B, and had not furnished proper 
proof of loss as required in paragraph 8 of said policy. 

Appellee replied, denying affirmative defenses, and averred compli- 
ance with all provisions of the policy in question. ; 

I. Appellee introduced evidence to show that they were conducting a 
cleaning and dyeing business under the name of the Midwest Cleaners & 
Dyers, and also bought and sold clothing; that they conducted two classes 
of business—that of cleaning and pressing clothes for customers, and buy- 

ing and selling on their own account secondhand clothing; that there was 

issued to them by appellant, through King-Kamman Agency, the policy 
of insurance sued on, in the amount of $1,000 on “stock of clothing 
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owned by insured or held in trust, for which they may be liable”; that on 
December 2, 1921, the store of appellee was broken and entered and cer- 
tain articles of clothing stolen therefrom of the value of $839; that the 
merchandise stolen belonged to appellees; that report was made to appel- 
lant of the burglary and theft of the merchandise; that the store had been 
entered by breaking the back door; that within two or three days an ad- 
juster for defendant came and examined the premises and asked for the 
records of the business and was advised by appellees that the box contain- 
ing the papers showing merchandise on hand at the time of the burglary 
had been stolen at the time of the burglary, and that they had no book; 
that the adjuster on the second visit advised appellees that, if they could 
not show any books and accounts from which could be accurately deter- 
mined the actual amount of the loss, nothing would be paid on the policy; 
that, when so advised, appellees secured such information as could be 
obtained from parties from whom merchandise had been purchased and 
from other sources and made up an account in a book which was shown 
to the adjuster and which was offered in evidence on the trial of the case. 

Appellee offered evidence to show breaking and entering of the store, 
the articles of merchandise stolen, and the value thereof. 

Defendant called as witnesses Oakley H. Beyer, superintendent of 
agencies for defendant, and F. W. Kamman, agent for defendant who 
negotiated the policy in suit. Beyer testified to calling on plaintiffs at 
their store shortly after being informed that the store had been burglar- 
ized; that plaintiffs showed him the condition of the premises; that he 
asked them for their records, and they told him they did not keep any 
records; that he asked them, “How do you keep track of your sales?” 
that they said that on every Saturday night they counted the suits that 
they had, and, if any suits were sold, the difference from the number they 
had the Saturday before would be the number they sold, and they knew 
how many they sold in that way, and that was the way they kept track of 
it; they said that they kept no records other than counting them over 
every Saturday night; that later he and Mr. Kamman visited the store, 
and plaintiff produced a “little red book”; that he examined the book and 
told plaintiffs that it was not accurate and definite, and could not prop- 
erly determine the loss under the policy, and he declined payment. Kam- 
man testified that plaintiffs showed him a book which they said contained 
the record of purchases and sales; that plaintiffs did not teil him about 
keeping other records; that they did not tell him anything about slips of 
paper that they kept in a tin box, and did not show him any such slips; 
that they showed him a panel of the door that was broken in; that they 
showed him where they kept the goods that were stolen; that plaintiffs 
did not tell him that they had any records that were stolen, nor that the 
tin box containing their records had been stolen; that, when he took the 
application for the policy, plaintiffs showed him a book of purchases and 
sales, but that he did not look it over; that he told them it was neces- 
sary to keep a record of the merchandise they had on hand, and they said 
they would keep such a record; that on the day of the loss he examined 
the store and found evidences that the back door had been broken in and 
found that one of the racks had garments taken from it; that plaintiffs 
informed him that 75 suits and 7t overcoats were stolen, and gave him the 
prices of same; and that he made a report of the loss to his company. 


II. At the close of all the testimony, plaintiffs moved for a directed 
verdict on the grounds that the undisputed evidence showed that the store 
was burglarized; that the policy of insurance sued on was in force at 
the time of the burglary; that the only defense interposed was the failure 
to keep books as provided in the policy; that though it be conceded, for 
the purpose of the motion, that no books or papers were kept, there was 
no allegation or proof that the failure to keep such books or papers or 
records contributed or brought about the loss in question; and that the 
undisputed evidence, both on the part of the plaintiffs and the defendant, 
established that the failure to keep any books or records, if there were 
such failure, did not contribute to the loss. 
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The motion was in effect sustained by instruction No. 6, as to the de- 
fense based on failure of plaintiff to keep books, and otherwise over- 
ruled and the case submitted to the jury. Instruction No. 6, given by the 
court to the jury, was as follows: 

“The defendant, as a special defense, denies that plaintiff kept books 
of account from which defendant can or could actually determine the 
actual amount of loss and damage to have been sustained by plaintiff, as 
provided for by section B of the policy sued upon. And as to this de- 
fense you are instructed that under the laws of Iowa the same is not a 
defense to an action on this policy in this case, and the court withdraws 
this defense from your consideration and you will not pay any attention 
to the same.” 

The statute referred to in the instruction is Code, § 1743, which reads: 

“Any condition or stipulation in an application, policy or contract of 
insurance, making the policy void before the loss occurs, shall not pre- 
vent recovery thereon by the insured, if it shall be shown by the plaintiff 
that the failure to observe such provision or the violation thereof did not 
contribute to the loss.” 


III. Errors relied upon for reversal are: 

(1) That the court erred in giving instruction No. 6, withdrawing 
the defense therein mentioned from the consideration of the jury. 

(2) That the court erred in giving instruction No. 8, reading as fol- 
OWS: : 

“You will see that. this isan action brought on the claim for bur- 
glary insurance; and you are instructed that, before the plaintiffs can re- 
cover in any amount, they must show by a preponderance of the evidence 
as herein defined, that said premises covered by said insurance policy were 
broken into and burglarized.” 

(3) The court erred in refusing to grant a new trial on the ground 
of newly discovered evidence of one Edward C. Becker. 

IV. The main defense was predicated on section B of the policy, 
which reads: 

“The company shall not be liable for damages unless books and ac- 
counts are kept by the insured and the company can accurately determine 
the actual amount of loss or damage therefrom.” 

The important question in this case is whether the trial court erred 
in giving instruction No. 6, above quoted, withdrawing the defense based 
on section B of the policy, above quoted, as being of no effect, because 
in violation of Code, § 1743, above quoted. It is urged by appellant that 
such statute does not render ineffective said section B of the policy. In 
support of their contention, counsel for appellant cite cases from other 
jurisdictions and Sowers v. Mutual Fire Ins. Co., 113 Iowa, 551, 85 N. 
W. 763; Rundell & Hough v. Anchor Fire Ins. Co., 128 Iowa, 575, 105 N. 
W. 112, 25 L. R. A. (N. S.) 20; Henderson v. Standard Fire Ins. Co., 
143 Iowa, 573, 121 N. W. 714. In the Sowers Case the policy sued on 
contained an agreement requiring insured to keep a set of books and to 
preserve an inventory to be produced in case of loss. On the trial it was 
admitted that the insured had made no inventory of his stock of mer- 
chandise and kept no books. In the opinion we state that ; 

“Tt is also practically conceded that these facts avoided the policy, 
unless defendant, through its agent, waived the warranty at the time the 
policy was issued.” 

The provision of Code, § 1743, applied in the instant case, does not 
seem to have been pleaded or considered in the Sowers Case. It seems 
to have been conceded by the plaintiff that his failure to keep books and 
to preserve an inventory prevented recovery on the policy, unless such 
failure had been waived by the company through its agent. The decision 
of the case turned on the question of waiver. The provision of the stat- 
ute was not insisted upon and, whether it prevented a defense based on 
failure to keep books and inventory, was not passed upon in that case. 

In Rundell & Hough v. Insurance Co., supra, the policy in suit con- 
tained a stipulation known as the “iron safe” clause, and the defense was 
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based on failure to comply with such provision. The trial court instructed 
that the failure to comply with the provisions in the policy as to keeping 
books and inventory and keeping the same in a safe place would not de- 
feat the right of recovery, but that the provision requiring the production 
of such books and inventory in case of a loss made it incumbent on the 
plaintiff to reasonably and substantially comply therewith when called 
upon to do so, and that a failure to produce such books and inventories 
would defeat recovery, unless a waiver of the breach of the condition were 
shown. We said: 

“As we understand the argument on rehearing, the appellant does not 
now contend that the instruction is erroneous, * * * and this nar- 
rows the controversy to the question of waiver alone.” 

The evidence was reviewed and held sufficient to warrant finding that 
the insurance company waived the provisions of the “iron safe’ clause 
in its policy. 

In Henderson v. Insurance Co., supra, the provision of Code, § 1743, 
above quoted, was not considered in connection with the defense that the 
insured had not complied with the provision of the policy requiring the 
insured to keep a set of books showing a record of purchases and sales 
of merchandise, and to produce the same, with an inventory of the stock, 
in case of loss. The decision of the case turned on waiver of compliance 
with such provision of the policy. 

[1] V. It was clearly established by uncontradicted testimony that 
the failure to keep books or accounts, as provided in the policy, did not 
contribute to the loss or damages claimed by plaintiffs. In Johnson v. 
Insurance Co., 126 Iowa, 565, 102 N. W. 502, we passed directly upon this 
provision of Code, § 1743, involved in this case, in which we said: 

“As to the breach of the agreement to keep a set of books, and of 
the iron safe clause, section 1743 of the Code eliminated these matters, 
for there is neither pleading nor proof that they in any manner contributed 
to the loss.” 

This pronouncement in the Johnson Case controls and is decisive of 
the case before us. The Johnson Case is the only case in our court, so 
far as we are informed, prior to the case before us, in which an issue in- 
volving construction of this provision of section 1743 has been squarely 
presented. We hold that the trial court did not err in giving said instruc- 
tion No. 6. 

VI. There is no merit in appellant’s complaint of instruction No. 8. 
Said instruction, read with other instructions, fairly and properly pre- 
sented to the jury all the essential elements of the case necessary to be 
established to entitle plaintiff to recover. 

[2] VII. It was not error to overrule defendant’s motion for a new 
trial based on newly discovered evidence. The claimed newly discovered 
evidence was the testimony of one Edward C. Becker. Becker was a de- 
tective of the police department of Sioux City and investigated the claimed 
burglary. The record discloses that defendant, through its agents, knew 
that investigation had been made by the police department. Defendant 
did not move for a continuance on ground of the absence of Becker or be- 
‘ cause Becker’s testimony could not be secured. There was no showing 
made as to what Becker would testify to, and no offer of his testimony 
made at the trial. We think the showing of diligence was not sufficient. 

We discover no error in the trial of the case. 

The judgment of the court below is affirmed. 

Affirmed. : 

Preston, C. J., and Evans and Faville, JJ., concur. 
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McPHERSON HAIL INS. CO. v. SHAW. (No. 24267.) 
(Supreme Court of Kansas. Feb. 10, 1923.) 
212 Pacific Reporter, 873. 
(Syllabus by the Court.) 
INSURANCE — CONTRACT FOR COMPENSATION OF AGENT 

BASED ON COMMISSION ON “PREMIUMS” CONSTRUED. 

In a contract between an insurance company and its general agent, 
pertaining to the business of the company for a year, by which the agent 
was to receive as compensation for his services a commission on the “prem- 
iums,” the word “premiums” will be construed to include premiums re- 
ceived by the company upon a reinsurance contract with another insur- 
ance company, where it is clear the parties so understood and treated it 
and made voluntary settlement in accordance with such understanding. 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 

(For other definitions, see Words and Phrases, First and Second 
Series, Premium.) 

Johnston, C. J., and Marshall and Hopkins, JJ., dissenting. 

Appeal from District Court, McPherson County. 

Action by the McPherson Hail Insurance Company against A. J. 
Shaw. From a judgment for plaintiff, defendant appeals. Reversed, with 
directions to enter judgment for defendant. 

Frank O. Johnson, of McPherson, for appellant. 

Allison & Allison and Galle & Galle, all of McPherson, for appellee. 

Harvey, J. The McPherson Hail Insurance Company sued to re- 
cover $1,333.99 from A. J. Shaw, which it had paid him under a contract 
for services. The case was tried to the court and judgment rendered for 
plaintiff for $631.41 principal and $73 interest. The defendant appeals, 
claiming error in the court below in the admission and rejection of cer- 
tain evidence, in overruling a demurrer to the evidence, and in overruling 
a motion for new trial and rendering judgment. The appellee asks a 
modification of the judgment below and an order directing judgment for 
the full amount prayed for. 

The plaintiff is a mutual hail insurance company with headquarters at 
McPherson, Kan., and the defendant, it appears, had had several years’ 
experience in handling hail insurance business. In January, 1919, the 
plaintiff made a contract with the defendant concerning the writing of 
hail insurance for that year, which contract was embodied in the minutes 
of the plaintiff company as follows: 

“That we accept the proposal of A. J. Shaw to pay us directors the 
sum of $3.000 per day for field work, and we pay him a commission of 
4 per cent. of the mutual premiums for helping the secretary of the Mc- 
Pherson Hail Insurance Company as needed, by handling correspondence, 
writing advertising matter, and generally advising the secretary in the 
office work of the company to the end that the best possible results for 
the Mutual Company be obtained. The said 4 per cent. to A. J. Shaw to 
cover clerk hire of the Mutual, and also one-half of the salary of the 
secretary, provided the business of the Mutual reaches $100,000 of prem- 
jums. If the business of the company does not reach the said $100,000 of 
premiums, then the company is to pay all of the secretary’s salary of $40 
per month.” 

This appears to be the only writing to designate the contract of em- 
ployment, and it would further appear that under said contract the de- 
fendant took general charge of the hail insurance .business for the year 
1919 of the plaintiff company. The petition alleges that during the year 
1919 the plaintiff took in as insurance premiums from its agents for poli- 
cies of insurance written, the sum of $141,851.11, and that abotit August 
30, 1919, defendant was paid $5,674.04, representing 4 per cent. on the 
aforesaid amount of premiums collected. The petition further alleges: 

That in the course of its business it entered into a written agreement 
with the Farmers’ Hail Insurance Company of Hutchinson, by which the 
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companies agreed to reinsure each other's risks upon terms stated in the 
contract; “that pursuant to said agreement, during the year 1919 the Farm- 
ers’ Hail Insurance Company of Hutchinson reinsured with plaintiff com- 
pany, hail risks that had been written and for which said company had re- 
ceived premiums in the sum of $33,374.75, and the plaintiff company re- 
insured with the said the Farmers’ Hail Insurance Company of Hutchin- 
son, Kan., the premiums which amounted to $18,934.96; that only 60 per 
cent. of the amount of premiums received by each company in writing such 
reinsurance was paid to and forwarded to the company reinsuring the risk; 
and that 40 per cent. thereof was retained by the insurer company for its 
costs and expenses.” 

On January 3, 1920, the plaintiff paid Shaw $1,333.99, being 4 per cent. 
on the $33,374.75 the same being the gross premiums under the reinsurance 
contract with the Hutchinson Company, and it is this sum that the plaintiff 
sued to recover. At the annual stockholders’ meeting of the company Jan- 
uary 8, 1920, the secretary made a report of the business of the company, 
including receipts and disbursements which showed, among the receipts, 
the following items: Reinsurance premiums received from Hutchinson 
Company, $33,374.75; premiums received on our own business, $141,851.11; 
money received from the 40 per cent. commission on the premiums which 
we sent the Hutchinson Company, $7,573.98. And among the expenditures 
as shown by said report are the following items: Paid A. J. Shaw for 4 
per cent. commission, $7,017.58; reinsurance premiums paid to Hutchinson 
Company, $18,934.96. By computation it is seen that the amount paid Shaw 
was 4 per cent. upon the item $141,851.11, plus the item $33,374.70. It will 
be noted, also, from the report, that the premiums on the reinsurance items 
between the companies were kept in a separate account upon the books from 
the “premiums received on our own business.” A similar report was made 
by the secretary and sent to the superintendent of insurance. 

In this case no findings of fact were made, and in the journal entry 
it is not indicated how the court arrived at the figures named in the judg- 
ment. Counsel in this court have not been able to enlighten us very much 
about that, and we have been unable to find a proper basis for it from the 
record of the case. 

In the argument of this case in this court, while other matters were 
discussed, counsel for both sides stated that the case is really controlled by 
the legal interpretation of the contract between the parties and they have 
so argued it in their briefs. 

Appellant contends that the words “mutual premiums,” as used in the 
contract between plaintiff and defendant, necessarily includes all premiums, 
and hence would include the premiums on reinsurance as well as premiums 
received upon policies written direct for the company, and further con- 
tends that the plaintiff company so understood the term “premiums” to in- 
clude the amount received by it under reinsurance contract. The appellee 
contends that the word ‘premiums” cannot properly be used to designate the 
amount received by an insurance company from another insurance com- 
pany on a reinsurance contract. 

In this connection it will be noted that in the report filed by the secre- 
tary with the board of directors, and at the stockholders’ meeting and in 
his report to the insurance commissioner, he speaks of “reinsurance pre- 
miums received from Hutchinson Company;” “reinsurance premiums paid 
to Hutchinson Company;” “money- received from 40 per cent. commis- 
sion on the premium which we sent to Hutchinson Company.” In other 
words, in every place the money received from, or sent to, the other com- 
pany under its reinsurance contract spoken of, is called “premiums.” 

The word “premium” appears to be the proper term to use in designat- 
ing the sum which one insurance company pays to another on its reinsur- 
ance contract. People ex rel. Continental Ins. Co. v. Miller, 177 N. Y. 515, 
70 N. E. 10; St. Nicholas Ins. Co. v. Mercantile Mutual Ins. Co., 5 Bosw. 
(N. Y.) 238; Insurance Co. v. Insurance Co., 38 Ohio St. 11, 43 Am. Rep. 


ad National Ins. Co. v. Metropolitan Ins. Co., 226 Ill. 102, 113, 80 N. E. 
47. 
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Taking the evidence in this case as a whole, it is clear that the parties 
intended and treated the amount received from the Hutchinson Company 
under its reinsurance contract as premiums, and that as such it was included 
within the term ‘mutual premiums” used in the contract between the par- 
ties. It would also seem clear that at the time plaintiff paid defendant the 
commission on the premiums received upon the reinsurance contract, which 
was in January, 1920, its officers and members were informed of the pay- 
ment and made no objection thereto. This of itself would be an interpre- 
tation placed upon the contract of employment by the parties themselves. 
In fact, there appears to have been no objection to the payment until about 
July 1st, when a letter was received from the insurance commissioner rais- 
ing a question as to the legality of that payment. 

The judgment of the court below will be,reversed, with the direction to 
enter judgment for the defendant. 

Burch, Mason, Dawson, and Harvey, JJ., concurring. 

Johnson, C. J., and Marshall and Hopkins, JJ., dissenting. 

a 
ROGERS v. RAMEY, Ins. Com’r. 


(Court of Appeals of Kentucky. March 6, 1923.) 
248 Southwestern Reporter, 254. 

1. INSURANCE—IT IS NOT REBATING FOR OFFICER OF COR- 
PORATION ORGANIZED FOR PROFIT TO WRITE INSUR- 
ANCE AND GIVE COMMISSIONS TO CORPORATION. 

It is not rebating, contrary to the statute, for an officer of a brokerage 
corporation, which was organized for profit and authorized to act as agent, 
to write insurance in his own name as agent, but on behalf of the corpora- 
tion, and to turn over to the corporation his commissions on the insurance 
so written. 

(For other cases, see Insurance, Dec. Dig. § 184.) 

5. INSURANCE— AGENT CAN SERVE TWO CORPORATIONS 

WITH KNOWLEDGE OF BOTH. 

An officer of a brokerage corporation can also act as agent for an insur- 
ance company, which insures property under the charge of the brokerage 
corporation, where he does so with the knowledge of all the parties con- 
cerned, and it will not be presumed that such officer will do otherwise. 

(For other cases, see Insurance, Dec. Dig. § 81.) , 


6. INSURANCE—IT IS NOT REBATING FOR AGENT TO RE- 
CEIVE COMMISSION FOR INSURING HIS OWN PROP- 
ERTY. 

It is not rebating, contrary to the statute, for an insurance agent to 
insure his own property and receive a commission for doing so, since he 
may pay the premium for such insurance, either by money or services, and 
the rule is the same whether the agent is a corporation or a natural person. 

(For other cases, see Insurance, Dec. Dig. § 184.) 


7. INSURANCE—RECEIPT BY STOCKHOLDERS OF PORTION 
OF INSURANCE COMMISSIONS AS DIVIDENDS DOES NOT 
SHOW REBATING. 

The fact that a portion of the commissions paid to a brokerage cor- 
poration for writing insurance on the property under its control would be 
repaid to the stockholders in the form of dividends does not show that it 
would be rebating to permit the corporation to act as an insurance agent, 
since the stockholders would receive such portion, not as a special privi- 
lege, but as part of the profits to which they were entitled on the investment 
of their money. 

(For other cases, see Insurance, Dec. Dig. § 184.) 

Appeal from Circuit Court, Franklin County. 

Mandamus by E. R. Rogers against James F. Ramey, Insurance Com- 
missioner. Mandamus denied, and plaintiff appeals. Reversed and re- 
manded. 


*" 
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B. G. Williams and W. C. Marshall, both of Frankfort, for appellant. 

Chas. I. Dawson, Atty. Gen., and O’Rear, Fowler & Wallace, of 
Frankfort, for appellee. 

Cay, J. This is an appeal from a judgment denying appellant a man- 
damus requiring James F. Ramey, insurance commissioner, to grant him 
a license to act as agent for the Employers’ Fire Insurance Company of 
Boston, Mass. ; 

It appears that appellant is employed by the Capital Guaranty & Bro- 
kerage Company as its secretary, and receives a salary for his services, 
The Capita! Guaranty & Brokerage Company is a corporation with head- 
quarters in the city of Frankfort, and among the powers conferred by its 
charter are the following: , . 

“The nature of the business of said corporation and the objects and 
purposes to be transacted, promoted, and carried on by it shall be to buy 
and sell, discount and rediscount, notes, drafts, bills of exchange, stocks, 
bonds, securities, and choses in action of all kinds, both as principal and 
as agent; also to buy and sell liens on real and personal property and to 
loan money and accept as surety therefor liens on and pledges of real and 
personal property; to act as agent or attorney for the transaction of any 
business or the management of estates or the collection of rents, accounts, 
interest, dividends, notes, and bonds, securities for money, and demands of 
every kind and character, and to also act as agent or trustee for persons 
and corporations in any and all other matters which can be solicited, ne- 
gctiated, operated, and carried on by an agent or trustee; also to act as 
agent or broker in securing loans, effecting sales of real and personal prop- 
erty; to organize, finance, develop, and improve business firms, partner- 
ships, and corpcrations.” 

Appellant's amended application for the license contains the following: 

“I am employed by the Capital Guaranty & Brokerage Company, a 
Kentucky corporation, with its chief office and place of business at Frank- 
fort, Ky. I work on a salary basis, and my employer, under the conditions 
of the employment, is entitled to my entire time. I propose, therefore, to 
write insurance on all the property of my employer, its customers, officers, 
and stockholders and for the public generally. 1 propose to turn over to 
my employer all of the commissions, premiums, or parts of premiums and 
profits which I may earn or which may accrue to such agency, because, as 
we mutually construe it, my employer is entitled to these commissions un- 
der my contract of employment. While in fact I am applying for an agent's 
license, the license to all intents and purpose is being issued to the Capital 
Guaranty & Brokerage Company, my employer. I desire to further state, 
however, that the Capital Guaranty & Brokerage Company is fully au- 
thorized and empowered under its charter to act as agent or attorney in any 
and all matters, and is therefore qualified to act as insurance agent. A 
copy of the articles of incorporation of the Capital Guaranty & Brokerage 
Company is attached hereto as a part of this statement.” 

The license was refused, and the mandamus denied, on the ground that 
appellant’s plan of doing business was violative of the statute prohibiting 
rebates. 

[1] The case of L. W. Botts v. J. F. Ramey, Insurance Commissioner, 
which was before Chief Justice Carroll on motion for an injunction re- 
straining Ramey, as insurance commissioner, from revoking Botts’ license 
to act as an insurance agent, involved a similar question. Botts, who was 
an officer of the Fidelity & Columbia Trust Company, wrote insurance for 
the general public in his own name, but accounted to the trust company for 
all the commissions which he received. In an opinion concurred in by three 
other members of the court the Chief Justice held that the Fidelity & Co- 
lumbia Trust Company was authorized by its charter to act as an insurance 
agent, and its receipt of commissions earned by its officer was not rebating 
within the meaning of the statute. In the more recent case of Lyman v. 
Ramey, 159 Ky. 223, 242 S. W. 21, it appeared that Lyman was the secretary 
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of the Kentucky Association of Highway Contractors, an organization that 
had no capital stock, was composed entirely of highway contractors, and 
whose purposes were to promote the business interests of its members, but 
not to make profits for itself. Lyman was the only paid officer employed, 
and his salary and expenses were paid by dues or assessments against 
members of the association. Lyman proposed to write bonds and indem- 
nity insurance for members of the association and possibly others, and the 
commissions earned by him were to be turned over to the association and 
used to pay his salary and expenses, thus reducing the dues or assessments 
against the members for whom he wrote the insurance. In holding that 
this was a method of rebating, the court approved the ruling in the Botts 
Case, but distinguished the two cases in the following language: 

“Nor is, as counsel asserts, this conclusion inconsistent with an order 
of a member of this court in which three other members concurred, grant- 
ing an injunction in the case of L. W. Botts v. J. F. Ramey, Insurance 
Commissioner, pending in the Jefferson circuit court. In that case the 
insurance commissioner was threatening to cancel a license granted to 
Botts, an officer and employee of the Fidelity & Columbia Trust Company, 
who wus writing insurance for members of the general public in his own 
name, but accounting to the trust company by whom he was employed for 
all commissions. That holding was based upon the ground that the trust 
company, organized for profit and empowered by its charter to act as in- 
surance agent, was really the agent of the insurance companies, and writing 
the insurance through its agent, Botts, whereas appellant’s employer is not 
by its charter authorized to act as such agent or permitted to earn profits. 

“Hence appellant, when writing insurance as he proposes, must act for 
himself, and not for his employer, and, when he indirectly returns to those 
for whom he writes insurance the commissions earned by him for so doing, 
he is rebating as that word is used and defined in 762a19, supra.” 

(2, 3] But it is insisted that the Capital Guaranty & Brokerage Com- 
pany is not authorized by its charter to act as the agent of a fire insurance 
company. While it is the rule that, if a charter, in defining the powers of 
a corporation, enumerates certain things which it may do by words of par- 
ticular and specific meaning, and such enumeration is followed by general 
words, the general words are not to be taken in their widest sense, but are 
restricted to things of the same general kind as those enumerated, unless 
a contrary intent appears. State v. Lincoln Trust Co., 144 Mo. 562, 46 S. 
W. 593. No such case is here presented. After enumerating certain other 
powers, the language of the charter is as follows: 

“To act as agent or attorney for the transaction of any business, or the 
management of estates or the collection of rents, accounts, interest, divi- 
dends, notes, and bonds, securities for money, and demands of every kind 
and character, and to also act as agent or trustee for persons and corpora- 
tions in any and all other matters which can be solicited, negotiated, op- 
erated, and carried on by an agent or trustee.” 

It will thus be scen that the corporation is given specific authority not 
only to act as agent for the transaction of any business, but to act as agent 
in any and all other matters which can be carried on by an agent. Mani- 
festly it would do violence to the language employed to say that it was not 
broad enough to include the power to act as an insurance agent. 

[4] Another contention is that a corporation may not act as an insur- 
ance agent. The basis of this contention is that the provision of the statute 
requiring the applicant for a license to be a person of good moral character, 
considered in connection with other provisions of the statute, shows that 
the Legislature intended that only natural persons should be licensed to 
act as insurance agents. In the case of William Messer Co. v. Rothstein, 
129 App. Div. 215, 113 N. Y. Supp. 772, the fact that the statute required 
every plumber to have a certificate of competency was held not to preclude 
a corporation so authorized by its charter from carrying on the plumbing 
business through agents who had received the necessary certificates; and 
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we see no reason why a corporation authorized to act as insurance agent 

may not do so through a person who possesses the moral character and 

other qualifications necessary to entitle him to a license. 

[5] But it is said that appellant, who is the agent of the insurance 
company and also the agent of the Capital Guaranty & Brokerage Com- 
pany, cannot serve two masters whose interests are conflicting. Ordinarily, 
of course, an agent is not authorized to write a policy on his own property 
or property of a corportion of which he is an officer and stockholder (Zim- 
merman v. Dwelling House Ins. Co., 110 Mich. 399, 68 N. W. 215, 33 L. R. 
A. 698; Arispe Mercantile Co. vy. Capital Ins. Co., 133 Iowa, 272, 110 N. 
W. 593, 9 L. R. A. [N. S.] 1084, 12 Ann. Cas. 93; 14 R. C. L. 873), but 
the rule does not apply where, as is generally the case, the agent acts by 
the authority, or with the knowledge, of all the parties concerned, and we 
shall not indulge the presumption that appellant will do otherwise. 

[6, 7] It remains to determine whether the proposed plan amounts to 
rebating. In support of the afhrmative, it is argued that, as appellant will 
insure the property of the Capital Guaranty & Brokerage Company,, and 
that company will receive all the commissions earned by appellant, and the 
stockholders of the company whose property is insured will get back a por- 
tion of their premiums by way of dividends, the necessary result will be 
that both the company and the stockolders will obtain their insurance at 
less rates than others are charged. The fact that an agent who insures his 
own property with his principal’s consent receives a commission on the 
premium paid is not rebating for he may pay the premium either in money 
or services, and the rule is the same whether the agent be a corporation or 
a natural person. Nor does the stockholder whose property is insured re- 
ceives a rebate within the meaning of the statute. It is true that the cor- 
poration receives a portion of the premium as its commission, and in this 
way the stockholder may get back a portion of his premium in the form of a 
dividend, but in that event he will receive such portion of the premium, 
not as a gratuity or special privilege, but as a part of the profits which he 
is entitled to receive in return for the money which he has invested in the 
capital stock. 

On the whole, we conclude that appellant is entitled to a license, and 
that the court erred in refusing the relief asked. 

Judgment reversed and cause remanded for proceedings consistent with 
this opinion 

ER 
MAGNET COAL CO. v. DONALDSON. 
(Court of Appeals of Kentucky. Feb. 23, 1923.) 
. 248 Southwestern Reporter, 195. 

1, INSURANCE — RECEIVER OF INSOLVENT INSURANCE 
COMPANY ENTITLED TO RECEIVE PRO RATA SHARE OF 
PREMIUM EARNED BEFORE INSOLVENCY. 

Under employer’s insurance policy, providing for a fixed cash pre- 
mium, dependent upon the average monthly pay roll for the year, where 
the insurance company became insolvent after the greater part of the year 
had elapsed, held, that the receiver was entitled to recover the pro rata 
share of the premium earned before insolvency, and that the insured’s 
counterclaim for a return of the cash payment made at the beginning of 
the term was properly dismissed. 

(For other cases, see Insurance, Dec. Dig. § 43.) 

2. INSURANCE — REINSURANCE OF POLICIES BY INSURER 
HELD NOT TO SHOW INSOLVENCY. 

Proof that an insurer*of an employer against loss from employee's 
claims reinsured all its policies with another company, held insufficient to 
show insolvency of the insurer at the time of the reinsurance, so as to 
relieve a policy holder from full payment of the premium due, and entitle 
him to a pro rata reduction. 

(For other cases, see Insurance, Dec. Dig. § 43.) 
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3. INSURANCE—ACCIDENT MUST HAVE BEEN ONE INSURED 
AGAINST, FOR INSURED TO RECOVER FROM INSOLVENT 
INSURER’S RECEIVER. 

In order to entitle an insured employer to settle an employe’s claim, in 
the event of the insurer’s insolvency, without looking to a reinsurer or 
awaiting the result of any defense interposed for him by either insured or 
reinsurer, and recover from the insurer's receiver, he must establish that 
the claim arose from an accident against which he was insured. 

(For other cases, see Insurance, Dec. Dig. § 43.) 

4. INSURANCE — SHOWING THAT CLAIM WAS COVERED BY 
POLICY HELD INSUFFICIENT TO WARRANT RECOVERY 
FROM INSOLVENT INSURER’S RECEIVER. 

A showing by an insured employer that there was a claim filed against 
him which was defended by his insurer's attorney, and that he settled it, 
held insufficient to show that the claim was covered by the insurance, so as 
to entitle him to recover of the insolvent insurer’s receiver the amount of 
the settlement. 

(For other cases, see Insurance, Dec. Dig. § 43.) 

Appeal from Circuit Court, Bell County. 

Action by Thomas B. Donaldson, receiver of the Employers’ Indem- 
nity Company, against the Magnet Coal Company. From judgment for 
plaintiff, defendant appeals. Affirmed. 

James M. Gilbert, of Pineville, for appellant. 

N. R. Patterson, of Pineville, for appellee. 


CuiarkE, J. On April 1, 1913, the Employers’ Indemniy Company of 
Philadelphia issued a policy of insurance to appellant, insuring it against 
loss or expense from claims of its employees for accidental injuries oc- 
curring within 12 months thereafter. As premium for the policy, appel- 
lant paid $152.50 in cash, and agreed to pay a further sum, dependent upon 
the average monthly pay roll for the year, and which it is agreed amounted 
to $248.79. 

On May 18, 1914, the indemnity company was declared insolvent, and 
appellee was appointed receiver therefor. Thereafter, as such receiver, he 
instituted this action to recover of appellant the $248.79 due upon its con- 
tract of insurance. Appellant demurred to the petition, and, after that had 
been overruled, filed answer and counterclaim for return of the $152.50 paid 
for the policy and for $162.35 it had paid in settlement of a claim of J. M. 
Andrews, for injuries from an accident which occurred in June, 1913. 

Upon a trial before the court without a jury, appellee was given judg- 
ment for the $248.79 sued for, and appellant’s counterclaim was dismissed. 

[1] The first insistence for a reversal is that the court erred in over- 
ruling the demurrer to the petition, that same did not state a cause of ac- 
tion because it showed that the insurer, although not declared insolvent un- 
til May 18, 1914, and after the expiration of appellant’s contract, was in- 
solvent from and after January 1, 1914. Even if this were true, as it is 
not, under the authorities cited by appellant, the contract was only void 
after January 1, 1914, because of breach by the insurer and failure of con- 
sideration thereafter, and appellant was yet liable for the pro rata part of 
the premium earned before insolvency. 22 Cyc. 1404; 14 R. C. L. 854. As 
under this view, the most favorable for appellant, appellee was entitled to 
recover a part of the sum sued for, it is apparent the court did not err in 
overruling the demurrer to the petition. For the same reason, and upon the 
same authorities, it is equally clear that appellant was not entitled to re- 
cover the $152.50 paid on the premium, and that the court did not err in 
dismissing that item of the counterclaim, as there is no kind of proof of 
insolvency prior to January 1, 1914. 

[2] In fact, the only proof of insolvency prior to May 18, 1914, is the 
admitted fact that on January 1, 1914, the insurer reinsured with the Hart- 
ford Accident & Indemnity Company of Hartford, Conn., all of its out- 
standing policies and it was specifically provided in the contract of reinsur- 
ance that the reinsurer should be liable not only to the insurer, but directly 
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to the insured for any liability of the insurer under any of its policies. 
Whether or not this created a privity between the insured and the rein- 
surer, it is certain, it seems to us, that the mere fact of reinsurance, rather 
than proving insolvency, proves, or at least indicates, the contrary. We 
are therefore of the opinion that there is no proof of insolvency prior to 
May 18, 1914, or until after the expiration of appellant’s policy, and that it 
was liable for the entire premium therefor. Hence the court did not err in 
rendering judgment against appellant for the $248.79. 

[3] The counterclaim for the $162.35, alleged to have been paid by ap- 
pellant in settlement of a claim for an injury which occurred in June, 1913, 
and while the policy was in force, was denied by the court, as we gather 
from its findings of law and fact, upon the ground that appellant was amply 
protected by the contract of reinsurance against the insolvency of the in- 
surer, and hence was not entitled to recover this sum, ‘because the settle- 
ment was made without the knowledge or consent of insurer or the rein- 
surer, in violation of the terms of the policy, and while the insurer was de- 
fending claimant’s action against it. 

That the settlement was made without the consent of the insurer or 
the reinsurer, and while local attorneys for the insurer were defending the 
action against appellant, is amply sustained by the proof. But it is claimed 
for appellant that, as a consequence of the insurer’s insolvency, it had a 
right to settle the claim arising theretofore and recover of the insurer’s 
receiver the amount so paid, without looking to the reinsurer or awaiting 
the result of any defense interposed for it by either the insurer or the re- 
insurer. This proposition of law seems to be supported by the authorities 
cited, where the claim is for an accident covered by the policy, but it can- 
not, of course, be applicable, unless the accident was one for which the in- 
sured, under his policy, would have been entitled to indemnity for loss 
sustained therefrom. As we are convinced that appellant failed to show 
that the claim was of this character, the judgment refusing to allow it must 
be affirmed, even if the reason given therefor is not sound; and we need 
not therefore discuss or decide an insured’s status or rights under a contract 
of reinsurance to which he did not agree, or whether he may recoup from 
the insurer’s receiver his loss in settling a claim arising under the policy, 
where the settlement was made without the insurer’s consent after it had 
been declared insolvent. 

[4] There is no showing whatever that the insurer was liable under 
the policy for any part of this claim. The nature of the accident, how it 
occurred, and the extent of claimant’s injury, if any, are not disclosed. 
There is neither allegation nor proof that the claimant was an employee of 
appellant, or so engaged at the time, or that the settlement was the best 
that could be obtained, or fairly made. It is simply shown a suit was filed 
against appellant by one Andrews for $5,000, that an answer was filed 
therein by local attorneys for the insurer, and that appellant settled this 
suit by paying $100 to claimant’s attorney and $50 to its own attorney, and 
that the claimant paid the costs, amounting to $12.35. 

Judgment affirmed. 


——_~- 


FIRST NAT. BANK OF ST. MARY’S AT LEONARDTOWN v. 
MARYLAND CASUALTY CO. (No. 47.) 
(Court of Appéals of Maryland. Jan. 17, 1923.) 
121 Atlantic Reporter, 379. 

1. INSURANCE—CONTRACTS CONSTRUED ACCORDING TO 
PLAIN, ORDINARY, AND POPULAR SENSE OF TERMS 
USED. 

Insurance contracts, like other contracts, are construed according to the 
meaning of the terms used, which, if clear and unambiguous, are to be un- 
derstood in their plain, ordinary, and popular sense. 

(For other cases, seg Insurance, Dec. Dig. § 146[2].) 
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2. INSURANCE — CIRCUMSTANCES ATTENDING EXECUTION 

CONSIDERED IN ASCERTAINING INTENT. 

In ascertaining the intention of the parties to an insurance contract, as 
gathered from the language employed by them, the character, object, and 
purpose of the contract and attending circumstances must be considered. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE—CONTENTS OF SAFE DEPOSIT BOXES HELD 

NOT INSURED BY BURGLARY INSURANCE POLICIES. 

The contents of safe deposit boxes rented by a bank to others held 
not covered by burglary insurance policies containing a special agreement 
that insurer should not be liable for money and securities in connection 
with which no books and accounts were kept b-- insured, as the bank kept 
no books with respect to contents of such boxes. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


Appeal from Baltimore City Court; Charles F. Stein, Judge. 

Action by the First National Bank of St. Mary’s at Leonardtown 
against the Maryland Casualty Company. Judgment for defendant, and 
plaintiff appeals. Affirmed. 

Argued before Boyd, C. J., and Briscoe, Thomas, Pattison, Urner, and 
Stockbridge, JJ. 

Frank Gosnell and William L. Marbury, both of Baltimore (William 
Meverell Loker, of Leonardtown, and Marbury, Gosnell & Williams, of 
Baltimore, on the brief), for appellant. 

Walter L. Clark, of Baltimore (Soper, Bowie & Clark and Henry B. 
Frere, all of Baltimore, on the brief), for appellee. 

Pattison, J.. The appeal in this case is from a judgment entered in 
the Baltimore city court, in favor of the appellee, the Maryland Casualty 
Company, against the appellant, the First National Bank of St. Mary’s at 
Leonardtown, Md., in a special case stated under article 75, §§ 52-55, of 
the Code. 

The action was brought by the appellant against the appellee upon two 
burglary insurance policies, one for $40,000, and the other for $20,000, is- 
sued to it by the appellee, to recover the value of the contents of safe de- 
posit boxes belonging to others, to whom the boxes were rented, which 
were stolen from the boxes, by burglars, who in November, 1920, broke 
open and entered the vault of the bank in which the boxes were kept. 

The form of the policies is known as “the American Bankers’ Asso- 
ciation standard form bank burglary and robbery policy,” which was de- 
vised and drafted by the American Bankers’ Association, of which the ap- 
pellant is a member. 

The larger policy has attached to it two riders or indorsements. The 
smaller one is without riders. The form of each policy, however, is the 
same, and they differ only in the date and the amounts of premium and 
insurance. The riders on the larger policy, which do not appear on the 
smaller one, were regarded and treated by the parties in the submission of 
the case below as unimportant in their operation and effect upon the case 
on trial. Therefore, as the policies are in all other respects alike, we will 
hereafter speak of them as one, and in referring to the appellant we will 
call it the “bank,” and in speaking of the appellee we will refer to it as 
the “insurance company.” 

The policy provided that, in consideration of the premises therein 
stated, the insurer, the insurance company, agrees to indemnify the in- 
sured, the bank, in the amount named and for the length of time therein 
mentioned. 

“General Agreements. 

“A. For all loss of money and securities ffom within any safe or vault 
to which insurance under this policy applies caused by the felonious ab- 
straction of the same during the day or night by such persons after forci- 
ble entry by such person or persons or any accomplice thereof into the safe 
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or vault while, duly closed and locked, located in the banking room de- 
scribed in the schedule.” 

The policy then provides that— 

“The foregoing general agreements are made subject to the following 
special agreements which shall be construed as conditions precedent to any 
recovery hereunder : 


“Special Agreements. 

“Definitions. 

“No. 1. The term ‘money’ as used in this policy shall be deemed to 
mean currency, coin, bank notes (signed and unsigned), bullion, and un- 
canceled United States postage and revenue stamps. The term ‘securities’ 
as used in this policy shall be deemed to mean express, postal, pension and 
bank money orders, bonds, debentures, checks, coupons, demand and time 
drafts, bills of exchange, acceptance, promissory notes, certificates of de- 
posit, certificates of stock, warehouse receipts, bills of lading, and all other 
instruments of a negotiable charatcer as respects which, if negotiated by 
any holder, the assured would have no recourse against the innocent holder 
thereof. 

“When Company Not Liable. 

“No. 2. The company shall not be liable: (a) For loss of money and 
securities, unless they belong to the assured or are held by assured in trust 
or as collateral for indebtedness to assured, or are held by assured in any 
other capacity as respects which assured would be liable to the owner for 
their loss. * * * (c) If the books and accounts of the assured are not 
so kept that the loss may be accurately determined therefrom by the com- 
pany.” 

Other subdivisions of section 1 follow, and these are followed by other 
“Special Agreements’; but of these none need be mentioned for the pur- 
poses of this case until we reach section 5, in which it is provided that in 
the event of a claim or loss under the policy, the bank shall furnish to the 
insurance company under oath “a statement in detail of the property on 
account of the loss or damage to which claim is made, a statement clearly 
defining the assured’s interest in such property. * * * The assured 
shall, if requested, facilitate the adjustment of any claim for loss made 
hereunder by producing at the place of loss any and all books, papers, and 
vouchers, bearing in any way upon the claim made, and such other evidence 
as may be reasonably required to substantiate the claim.” 

It is set out in the special case stated that before and at the time of 
issuing the policies, the assured was a member of the American Bankers’ 
Association, and had at such time, as a part of their business, or in con- 
nection therewith, a number of safe deposit boxes which it rented to its 
depositors, who alone had access thereto, and that on the night of the 12th 
day of November, 1920, while the policies were still in force, burglars for- 
cibly entered the bank, and broke open its vault, and after unsuccessfully 
undertaking to enter the burglar-proof safe therein, broke open the boxes 
that were in the vault on the outside of the safe, and feloniously abstracted 
the contents therefrom. 

The agreed statement of facts contains the admission: 


“That the plaintiff (the bank) kept no book or record of the contents 
of said safe deposit boxes, and that it had no way of accurately determin- 
ing from its books or records the pecuniary losses suffered and sustained 
by the said renters of said safe deposit boxes, but which said losses were 
actually ascertained by the plaintiff. from affidavits from the box renters 
and otherwise, in which said affidavits the box renters make oath as a re- 
sult of said burglary they have lost securities, other than registered bonds, 
amounting in the aggregate to $11,164.55 at the market value at the time 
of the loss” 

In the record is found a letter, dated the 15th day of November, 1920, 
to the bank’s cashier, from an employee of the insurance company, A. B 
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Nickerson, “examiner of claims,” which was admitted as a part of the case 
stated, in which it is said: 

“Answering your inquiry over the ’phone, I beg to advise you that the 
company is not liable for the contents of the safety deposit boxes, which 
were rented and which property is not the property of the bank. I refer 
you to special agreement 2, section 2.” 

It is admitted that the bank is liable to the renters of the boxes for 
the pecuniary losses sustained by them, resulting from said burglary, and 
that such losses the bank has for the purposes of this case paid and sat- 
ished. 

It was also admitted that all things had been done by the bank that it 
should have done to entitle it to recover against the insurance company for 
the loss of the contents of the boxes, should the court determine that the 
insurance company was liable therefor under said policies issued by it; 
and it was agreed that if the court held that the insurance company was 
liable it should enter a verdict and judgment for the amount of its lia- 
bility with costs. But if the court should find that the insurance company 
was not liable, it should then enter a judgment in its favor for costs. The 
court found that the insurance company was not liable, and a judgment for 
defendant’s costs was accordingly entered. It is from that judgment that 
the appeal in this case was taken. As stated in the brief of the appellant, 
the sole question involved in this appeal is whether the appellant is entitled 
to recover from the appellee under its burglary policies for the contents of 
the boxes burglarized. This depends upon the proper construction of the 
language employed in the policy. 

[1] As stated in 14 R. C. L. 931, § 103, it is a well-settled rule “that 
contracts of insurance, like other contracts, are to be construed according 
to the sense and meaning of the terms which the parties have used, and 
if they are clear and unambiguous, their terms are to be taken and under- 
stood in their plain, ordinary, and popular sense.” They “like other con- 
tracts must receive a reasonable interpretation consonant with the apparent 
object and plain intent of the parties.” 

In Washington Fire Insurance Co. v. Kelly, 32 Md. 435 (3 Am. Rep. 
149), the court said: 

“The policy of insurance in this case, with all of its provisions and 
conditions, is the written contract between the insurer and the insured, and 
* * * the same principles of construction govern the contract of insur- 
ance, as other written contracts. 

“In its interpretation, as in all other contracts, the intention of the 
contracting parties is to be regarded and where that can be ascertained, it 
must govern and control their rights under it, if not in conflict with the 
law. Maryland Insurance Co. v. Bossiers, 9 G. & J. 155.” 

In the later case of Westchester Fire Insurance Co. v. Weaver, 70 Md. 
536, 17 Atl. 401, 5 L. R. A. 478, it was said: 

“The law presumes that the parties [understand] the contract they 
made, and every intelligible condition was inserted by design, and was in- 
tended to accomplish some purpose. The court also repudiates the princi- 
ples of interpretation adopted in some cases, that such contracts are to be 
construed most strongly against the underwriter, but adopts the sounder 
rule that the intention of the parties, as gathered from the whole instrument, 
must prevail.” Agricultural Insurance Co. v. Hamilton, 82 Md. 88, 33 
Atl. 429, 30 L. R. A. 633, 51 Am. St. Rep. 457; Reynold, use Lee, v. Ger- 
man American Insurance Co, 107 Md. 110, 68 Atl. 262,15 L. R. A. (N. S.) 
345: Palatine Insurance Co. v. O’Brien, 107 Md. 354, 68 Atl. 484, 16 L. R. 
A. (N. S.) 1055; Joffe v. Niagara Fire Insurance Co., 116 Md. 155, 81 
Atl. 281, 51 L. R. A. (N. S.) 1047, Ann. Cas. 1913C, 1217. 

In Palatine Insurance Co. v. O’Brien, supra, this court said: 

“The contratt is to be governed by the same principles which apply to 
other contracts. * * * The language employed must be understood in 
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its plain, ordinary, and usual meaning and the intention of the parties, as 
gathered from the language used, is to control.” 

[2] We will first determine in this case whether by a proper construc- 
tion of the contract of insurance, the contents of the safe deposit boxes 
were covered by the terms and provisions of the policy. To determine this 
question, we must ascertain the intention of the parties, gathered from the 
language employed by them, and in ascertaining that intention we are to 
consider the character of the contract, its object and purpose, and the facts 
and circumstances surrounding the parties at the time of its execution by 
which they would ordinarily be influenced in making it. 


[3] The policy in this case was obtained by the bank and was issued 
to indemnify it “for all loss of money and securities from within any safe 
or vault to which insurance under this policy applies caused by the felonious 
abstraction of the same * * * by any person or persons after forcible 
entry * * * into the safe or vault while duly closed and locked, loca- 
ted in the banking room described in the schedules.” By reference to the 
schedules, the banking room and vault mentioned in the policy are those 
of the appellant at Leonardtown, Md. And to ascertain what “money and 
securities” are meant, we must look to the provisions of the policy. 

In the policy are found certain provisions, designated “Special Agree- 
ments,” to which the “General Agremeents” are made subject, which, as 
stated in the policy, shall be construed to be conditions precedent to the 
right to recover under the policy. 

The first of these “Special Agreements” defines what is meant by 
“money” and “securities.” These definitions we have already fully set out, 
and for the purposes of this case we need not further allude to them. 

The second “Special Agreement” states for what “money and securi- 
ties” the insurer, the insurance company, shall not be liable under the policy. 

These are stated to be: 

First. Those which do not belong to the assured. 

Second. Those which are not held by the assured in trust. 

Third. Those which are not held as collateral for indebtedness to the 
insured. 

Fourth. Those which are not held by the assured in any other capa- 
city as respects which the assured would be liable to the owner for their 
loss, and 

Fifth. Those in connection with which no books and accounts of the 
assured are so kept that the loss may be accurately determined therefrom 
by the insurer. 

The meaning and effect intended by the parties to be given to the above 
provisions of the policy was, we think, that the “money and securities” 
therein mentioned were not to be covered by the policy. 

It is expressly admitted that no books whatever were kept by the in- 
sured ,or in fact by any one, by which the loss resulting from the felonious 
abstraction of the contents of the boxes may be determined, and we think 
that it may be safely stated that it was known to both the insurer and the 
insured, at the time of the issuance of the policy, that books are not kept 
by banks in respect to boxes so rented to depositors, who alone have ac- 
cess to them, by which the contents of the boxes may in case of loss be 
ascertained. The provision, we think, was inserted in the policy for the 
very purpose of excluding therefrom the contents of such boxes and like 
property, in connection with which no books are so kept from which in case 
of loss the amount thereof may be accurately ascertained. 

That it was the intention of the parties that the contents of the boxes 
should not be covered by the policy is further shown by the provision 
therein that, in case of loss, the insured was to render under oath a de- 
tailed statement of the property “on account of the loss of which claim is 
made” and, if requested, facilitate the adjustment of the claim for loss, by 
producing any and all books, papers, and vouchers bearing in any way 
upon the claim made. 
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It was or should have been known to both parties, as we have said, 
that no books are kept by banks in such cases, and because of this they, 
under oath, could not have rendered a detailed statement of the contents 
of the boxes, on account of the loss or damage to which claim is made, 
and as no books are kept, none could be produced as required by the policy 
to facilitate the adjustment of the claim. The law, as we have said, pre- 
sumes that “the parties understand the contract they make.” If so, it does 
not seem reasonable that they intended to include within the provisions of 
the policy property in respect to which it vas impossible, as known to the 
parties, for the assured to do that which under the policy he was required 
to do in order to recover thereunder. 

It may also be said that it is difficult to conceive that an indemnity in- 
surance company, interested in its own welfare and reasonably thoughtful 
as to the risks assumed by it, would insure by a policy of this character, 
issued to the bank, the contents of rented safe deposit boxes, of which not 
only the insurer but the insured has no knwledge and can obtain none, ex- 
cept through the holders of the boxes, who alone have access to them, and 
upon whose truthfulness and honesty both the insurer and the insured must 
entirely depend therefor, at a time when they are strongly tempted to exag- 
gerate the amount of loss, knowing they alone have knowledge of the con- 
tents of the boxes and are in a position where they cannot be contradicted. 

As, in our opinion, the contents of the safe deposit boxes were not 
covered by the policy, the question of waiver involved in the contention of 
the appellant is not presented or does not arise. 

The learned judge, we think, was right in the conclusion he reached, 
and therefore we will affirm the judgment entered by him. 

Judgment affirmed, with costs. 

——___—- 
FIDELITY & DEPOSIT CO. OF MARYLAND v. PANITZ. (No. 79.) 


(Court of Appeals of Maryland. Jan. 10, 1923.) 
120 Atlantic Reporter, 713. 

2. INSURANCE — NO RECOVERY FOR THEFT OF FUR COAT 
FROM PORCH, WHERE POLICY COVERED THEFT FROM 
INTERIOR OF APARTMENT. 

A burglary policy covering theft by felonious abstraction from the in- 
terior of insured’s apartment /ield not to caver loss of fur coat alleged to 
have been stolen from a porch, and it was immaterial that there was no ex- 
terior entrance to the porch. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Appeal from Court of Common Pleas of Baltimore City; Henry Duffy, 
Judge. 

“To be officially reported.” 

Action by Gilbert H. Panitz against the Fidelity & Deposit Company of 
Maryland. Judgment for plaintiff, and defendant appeals. Reversed, with- 
out new trial. 

Argued before Boyd, C. J., and Briscoe, Thomas, Pattison, Urner, 
Stockbridge, Adkins, and Offutt, JJ. 

Francis K. Murray and Washington Bowie, Jr., both of Baltimore, for 
appellant. 

Eldridge Hood Young, of Baltimore (Young & Crothers, of Baltimore, 
on the brief), for appellee. 

ADKINS, J. This is a suit on a policy of burglary or theft insurance 
for the loss of a lady’s fur coat alleged to have been stolen from a porch 
adjoining the apartment of appellee on the second floor of 928 Chauncey 
avenue, Baltimore City. 

By the terms of the policy the company agreed to indemnify the as- 
sured “for direct loss by burglary, theft or larceny of any of the property 
of the assured described in the said schedule and stated therein to be in- 
sured hereunder, occasioned by the felonious abstraction from the interior 
cf the home, building, apartment or rooms actually occupied by the as- 
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sured, also described in the said schedule and hereinafter called the prem- 
ises, by any domestic servant or other employee of the assured or by any 
other person or persons excepting any person whose property is insured 
hereunder.” 

Appellee described the porch as follows: 

“It is an outside porch. There is one porch on the first floor and an- 
other porch on the second floor. The porch leads out from the back bed- 
room by a door, and there is also a window leading on the porch. There 
is no steps down stairs from the porch; there is no stairway from the porch 
to the street or yard; the porch is private so far as the apartment is con- 
cerned. There is only one entrance to the porch, and that is the back bed- 
room.” 

It was further testified that the porch is covered by a roof; it has 
fainspouting and there is a rail about three feet high that runs around the 
porch; that clotheslines run from the post of the porch to the wall of the 
building; that the porch was used for wash basins, litter, and clothes were 
hung out there; that the porch cannot be reached from either adjoining 
house and does not adjoin any other porch; that the dimensions of the 
porch are 21 feet by 5, and it is approximately 20 feet from the ground, 
and 12 or 15 feet from the porch on the first floor; that there are no stand- 
ards or poles from the porch on the first floor to the post of the floor ot 
the second; that the yard immediately surrounding the dwelling is not in- 
closed by a fence; that there is no way to reach that porch from the 
ground; that the only proper way to connect up with the porch is through 
the apartment; that the coat which was lost was hanging on the clothesline 
stretched across the porch above referred to; that the only way to get the 
coat off the porch was for some one to have either climbed up from the 
ground or put a stick up there and gotten it. There was other testimony 
bearing on the question of whether the coat was stolen from the porch or 
whether it niight have fallen or been blown off. 

There are two questions raised by this appeal, viz.: 

(1) Was the coat, alleged to have been stolen, in a place covered by 
the terms of the policy? 

(2) Was there any evidence that the coat was stolen? 

The court refused to take the case from the jury at the close of the 
plaintiff's testimony. 

At the close of all the testimony defendant offered eleven prayers, of 
which only the first and fourth need be considered. Both of them were re- 
fused. The other prayers bear on the question of proof of larceny, with 
which question we shall not have to deal. The first and fourth prayers 
were as follows: 

First Prayer. Defendant prays the court to instruct the jury that the 
plaintiff has introduced no evidence legally sufficient to entitle him to re- 
cover, and that their verdict must therefore be for the defendant. 

Fourth Prayer. Defendant prays the court to instruct the jury that the 
policy issued by the defendant covered articles while contained within the 
interior of the second-floor apartment described therein, and that loss while 
the goods were in any other place whatsoever, whether feloniously taken or 
not, does not come within the terms of the policy, and the verdict of the 
jury must be for the defendant. 

[1] The first prayer was bad in form when offered at the close of the 
case, and there was no error in refusing it. 

The fourth prayer should have been granted, 

[2] It seems to us that the reason for the express restriction of the 
risk incurred by the policy to goods contained in the interior of the apart- 
ment is obvious, and that the word “interior” should be given a common 
sense meaning. The mere fact that no exterior entrance to the porch is 
provided has no bearing, when the purpose of the restriction is considet ed. 
If it did, then a porch of the same character on the first floor should be 
considered as the interior of the first floor apartment. 

In the latter case a thief could more easily step over the rail; but it 
is a matter of no serious difficulty to climb up to the second floor or to 
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reach up with a pole. It is just such a risk that the terms of the policy 
excludes. 

The only case cited by either side that seems to be in point is Driver et 
al. v. State, 18 Ala. App. 261, 89 South. 897, cited by appellant. This was 
an indictment for theft of seed corn under section 7324 of the Code of 
1907: Any person who commits larceny from or in any dwelling house, 
storehouse, smokehouse, etc., on conviction must be imprisoned in the peni- 
tentiary not less than three nor more than six years. 

The law as it stood prior to that time omitted the word “from.” In 
the case cited the court referred to the eariler case of Henry v. State, 39 
Ala. 680, in which it was held that the taking of goods from the banister or 
rail of the porch attached to the dwelling house would not come under the 
earlier statute, and that such taking was not a taking “in” the dwelling 
house. The word “from” was incorporated in the later act to meet the de- 
cision in the Henry Case. The court added: 

“Our understanding however, of the holding in the Henry Case, is that 
the court merely held that, while the porch may, in some sense, be a part 
of the house, it was not, under section 3170, in the dwelling house, in such 
a sense as that a felonious taking therefrom would constitute a taking in 
the dwelling house. A taking from the dwelling house is very different 
from taking in the dwelling house.” 

Chase v. Hamilton Ins. Co., 20 N. Y. 52, cited by appellee, merely de- : 
cides that the words “dwelling house” are to be construed as including the 
kitchen, although the subject of the risk is described in the application as 
a stone dwelling house, and the kitchen attached is a wooden kitcnen. 

Downer v. State, 10 Ga. App. 827, 74 S. E. 301, and Johnson v. State, 
2 Ga. App. 405, 58 S. E. 684, also cited by appellee, decide practically the 
same point as was decided in the Alabama case, Driver et al. v. State, supra, 
viz. That to take from a porch is to take from the dwelling house, as the 
porch is a part of the dwelling house. Neither of these cases holds that a 
porch is “the interior” of a dwelling house. 

Judgment reversed, without a new trial, with costs to appellant. 


—————— «> 


COGLIANO v. FERGUSON ert at. 
(Supreme Judicial Court of Massachusetts. Suffolk. May 28, 1923.) 
139 Northeastern Reporter, 527. 


2. INSURANCE—JUDGMENT CREDITOR OF INSURED HAS NO 
GREATER RIGHT THAN INSURED AGAINST CASUALTY 
INSURANCE COMPANY. 

Under St. 1914, cc. 464, entitling one who had recovered judgment 
against a defendant for a cause of action against which defendant had cas- 
ualty insurance to proceed by bill in equity against the insurance company 
to enforce his judgment, the judgment creditor has no greater interest than 
that of the assured, under whom he can assert his right to subrogation. 

(For other cases, see Insurance, Dec. Dig. § 591%. 

3. INSURANCE FOREIGN LIQUIDATOR HAS TITLE TO SE- 
CURITIES DEPOSITED, SUBJECT ONLY TO STATUTORY 
LIENS. 

The superintendent of insurance in another state, who was liquidating 
the assets of an insolvent casualty insurance company, succeeded to the title 
of the insurance company to the amount deposited by the company, under 
St. 1915, c. 183, to pay the obligations of the company under the Workmen’s 
Compensation Act, subject only to liens arising under that statute, and he 
could enforce his rights in the courts of this state. 

(For other cases, see Insurance, Dec. Dig. § 21.) 

4. INSURANCE — STATUTE ENTITLES EMPLOYEE OF IN- 
SURED ONLY TO MONEY PAYABLE TO INSURED IF HE 
SATISFIES JUDGMENT. 

Under St. 1914, c. 464, § 2, the insurance money therein referred to 
which one recovering a judgment against assured is entitled to have applied 
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to the satisfaction of his judgment is the money which would be payable to 

the assured, if he had satisfied the judgment. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

5. INSURANCE—PROVISIONS OF FOREIGN STATUTE FOR DIS- 
SOLUTION OF INSURANCE COMPANY ARE IMPLIED 
TERMS OF CONTRACT. 

In a contract for insurance made with a foreign corporation, the pro- 
visions of the statute under which the company was organized and could 
be dissolved and its assets distributed among creditors are among the im- 
plied terms of the contract. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

6. INSURANCE — PRESUMED FOREIGN COURTS WILL PRO- 
TECT CLAIMANT IN LIQUIDATION OF ASSETS OF IN- 
SURER. 

Where a foreign insurance company authorized to do business in the 
state had been dissolved for insolvency by the courts of its home state, and 
its affairs were being liquidated under the laws of that state, it will be 
presumed that creditors residing in Massachusetts will be protected by the 
courts of the foreign state and will receive their proportionate share from 
the assets of the company. 

(For other cases, see Insurance, Dec. Dig. § 26.) 


Report from Superior Court, Suffolk County; Marcus Morton, Judge. 

Bill in equity by Patrick Cogliano against James H. Ferguson and 
others, in which the State Street Trust Company was summoned as trustee. 
On report from a justice of the superior court. Decree entered dismiss- 
ing the bill. 

W. W. Clarke, of Boston, and C. J. Muldoon, Jr., of Somerville, for 
plaintiff. 

Sawyer, Hardy, Stone & Morrison, of Boston (E. C. Stone, of Boston, 
of counsel), for defendant Stoddard. 

BraALey, J. The Casualty Company of America, a corporation organ- 
ized under the laws of the state of New York, issued to the defendant 
Ferguson October 6, 1914, a policy of indemnity against the loss or damage 
suffered by him through accidents to his employees as therein stipulated 
while they were employed in certain work described in the policy. By its 
terms it furnished insurance, not only against loss, but also bound the com- 
pany to defend actions against the assured during the life of the contract. 
The plaintiff, an employee, suffered severe injury caused by the negligence 
of the assured, for which he recovered judgment September 17, 1917, for an 
amount in excess of the limitation of liability stated in the policy. Cog- 
liano v. Ferguson, 228 Mass. 147, 117 N. E. 45. The judgment having been 
wholly unsatisfied, the plaintiff by force of St. 1914, c. 464, could ordinarily 
maintain a bill in equity to have the insurance money applied in payment. 
Lorando v. Gethro, 228 Mass. 181, 117 N. E. 185, 1 A. L. R. 1374. But on 
May 4, 1917, the company was declared insolvent, and the corporation was 
dissolved by the Supreme Court of the state of its domicile, and Jesse S. 
Phillips, superintendent of insurance, who since suit was brought has been 
succeeded in office by the defendant Cosgrove, was directed to take posses- 
sion of its property and assets and liquidate the business of the company, 
pursuant to section 63 of the statutes of New York (Consol. Laws, c. 28) 
governing proceedings against and liquidation of delinquent insurance com- 
panies. By subsection 3 of section 63— 

“The rights and liabilities of any such corporation and of its creditors, 
policy holders, stockholders and members, and of all other persons inter- 
ested in its assets, shall, unless otherwise directed by the court, be fixed as 
of the entry of the order directing the liquidation of such corporation in the 
office of the clerk of the county wherein such corporation had its principal 
office for the transaction of business upon the date of the institution of 
proceedings under this section.” 

The order of liquidation also vested the superintendent by operation of 
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law “with title to all of the property, contracts and rights of action * * * 
of such corporation as of the date of the order.” 


[1] The jurisdiction of the court to enter the order or decree is not 

attacked. It is entitled to full faith and credit in this commonwealth. Con- 
verse v. Ayer, 197 Mass. 443, 455, 84 N. E. 98. See Folger v. Columbian 
Insurance Co., 99 Mass. 267, 96 Am. Dec. 747. And the parties have stipu- 
lated that under the decisions of the courts of last resort of the state of 
New York “the title to the property, contracts and rights of action of the 
company vested under the statute and the order of the court in the state 
superintendent as liquidator.” By St. 1915, c. 183, the company, which also 
transacted business in this commonwealth, was required under the Work- 
men’s Compensation Act to deposit with a trustee to be named by the In- 
dustrial Accident Board an amount equal to 25 per cent. of its obligations 
incurred or to be incurred under policies issued to employers. If the com- 
pany ceased to do business, the— 
“amounts so deposited shall be available for the payment of the said obli- 
gations of the company to the same extent as if the company had contracted 
to transact business in this commonwealth, and it shall be the duty of the 
trustee so receiving said deposits to pay such obligations of the retiring 
company at the times and in a manner satisfactory to the Industrial Acci- 
dent Board.” 

[2, 3] Pursuant to the statute the company made a deposit of certain 
securities with the defendant the State Street Trust Company, which has 
paid out from the fund under “‘certain orders and decrees, and to the liqui- 
dator thirty-four thousand dollars,” leaving substantially ‘‘twenty-nine 
thousand and thirty dollars,” which the plaintiff, who did not bring suit 
until July 21, 1921, seeks to reach and apply in so far as necessary in sat- 
isfaction of the judgment. But the plaintiff has no greater interest than 
that of the assured under whom, because of the statute, he can assert his 
right to subrogation. Lorando v. Gethro, 228 Mass. 181, 185, 117 N. E. 185, 
1 A. L. R. 1374; Williams v. Nelson, 228 Mass. 191, 117 N. E. 189, Ann. 
Cas. 1918D, 538. See Sheldon on Subrogation (2d Ed.) § 235. And the 
superintendent succeeded to and was vested with the title of the Casualty 
Company, subject only to liens arising under St. 1915, c. 183, and he could 
enforce his rights in our courts. Buswell v. Order of the Iron Hall, 161 
Mass. 224, 232, 36 N. E. 1065, 23 L. R. A. 846; Converse v. Ayer, supra. 
The bill is distinguishable from a suit to have the fund “so administered 
that all claimants shall receive their ratable shares of the whole property 
of the corporation, and the court here will, if necessary, protect claimants 
who are citizens of Massachusetts in their right to receive such shares.” 
Buswell v. Order of the Iron Hall, 161 Mass. 224, 232, 233, 36 N. E. 1065, 
1068 (23 L. R. A. 846). 

[4] The “insurance money” referred to in St. 1914, c. 464, § 2, is also 
the money which would be payable to the assured if he had satisfied the 
judgment to the extent of the policy. 

[5] The contract having been made,with a foreign corporation, among 
its implied terms were the provisions of the statute under which it was 
organized, and could be dissolved, and its assets distributed among credi- 
tors. Howarth v. Lombard, 175 Mass. 570, 579, 56 N. E. 888, 49 L. R. A. 
301; Converse v. Ayer, supra; Matter of Empire State Surety Co., 214 N. 
Y. 553, 108 N. E. 825; Bernheimer v. Converse, 206 U. S. 516, 27 Sup. Ct. 
755, 51 L. Ed. 1163.. The record does not show that any part of the com- 
pany’s resources were reserved or set apart for the satisfaction of claims 
of holders of policies of indemnity which had matured and become payable 
when proceedings for liquidation and dissolution were begun. We as- 
sume that the excess held by the trust company is part of the general as- 
sets of the insolvent corporation which can be applied for the benefit of all 
its creditors, including the plaintiff, who should prove his claim as re- 
quired by the laws of New York. 

[6] It appears from the agreed facts that after present suit was be- 
gun the plaintiff on application to the court was allowed to withdraw his 
claim filed with the liquidator, and it “was discontinued without costs.” 
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But, no dividend having been paid or distribution ordered, it must be pre- 
sumed, even if the liquidator disallowed his claim, that the plaintiff’s rights 
upon his application will be fully recognized and protected by the Supreme 
Court of New York, which without discrimination as to domicile will dis- 
tribute the net assets of the company, if any, so that the plaintiff upon com- 
pliance with any precedent requirements, shall receive in common with 
other general creditors his proportionate share. Buswell v. Order of Iron 
Hall, supra; Gerding v. East Tennessee Land Co., 185 Mass. 380, 390, 70 
N. E. 206; Thornley v. J. C. Walsh Co., 207 Mass. 62, 92 N. E. 1007; 
Lorando v. Gethro, supra; Matter of Empire State Surety Co., supra. 

By the terms of the report a decree is to be entered dismissing the bill. 

Ordered accordingly. 

———__-_- 
ILETT v. NORTH STAR FARMERS’ MUT. INS. CO. (No. 23451.) 
(Supreme Court of Minnesota. June 15, 1923.) 
194 Northwestern Reporter, 1. 
(Syllabus by the Court.) 

1. INSURANCE — HAIL INSURANCE POLICY NOT CANCELED 
AS PROVIDED BY CONTRACT HELD IN FORCE, AL- 
THOUGH INSURED IN DEFAULT IN PAYMENT OF PRE- 
MIUM AT DATE OF LOSS. 

In an action to recover upon a policy of hail insurance, it is held that, 
although there was default on the part of plaintiff in the payment of a 
premium due on the policy before the loss was suffered, such default exist- 
ing at the time of the loss, that the policy was then in force, for it had not 
been canceled in the manner and form provided by the contract. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

2. INSURANCE—FAILURE TO PAY PREMIUM ON HAIL INSUR- 
ANCE OPERATED TO SUSPEND INSURED’S MEMBERSHIP, 
BUT NOT TO CANCEL INSURANCE RIGHTS THEREUNDER. 
Under the terms of the policy, also the by-laws, which form part of 

the contract, the failure to pay the premium operated to suspend plain- 

tiff's membership in the company, but not to cancel or annual the insurance 
rights thereby granted. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

3. INSURANCE — INSURED’S RIGHTS IN HAIL POLICY HELD 
SUBJECT TO CANCELLATION ONLY BY WRITTEN NOTICE 
AS PROVIDED THEREIN. 

The latter rights could be canceled only by written notice as provided 
by the policy. 

(For other cases, see Insurance, Dec. Dig. § 310[1].) 

Appeal from District Court, Redwood County; I. M. Olson, Judge. 

Action by Chas. F. Hlett against North Star Farmers’ Mutual Insur- 
ance Company. From a judgment for plaintiff, defendant appeals. Af- 
firmed. 

A. C. Dolliff, of Redwood Falls, for appellant. 

A. R. A. Laudon, of Redwood Falls, for respondent. 

Brown, C. J. Action to recover upon a hail insurance policy, in which 
plaintiff had judgment, from which defendant appealed. 

The facts are not in dispute. Defendant is a farmers’ mutual insur- 
ance company, organized and operating under the laws of this state. Plain- 
tiff is a farmer of Redwood county, and on June 26, 1920, applied to de- 
fendant for, and defendant issued to him, a policy of insurance, therein 
and thereby contracting to indemnify plaintiff for loss or injury to his crops 
from hail. The policy is in the usual form of such contracts and in con- 
formity with the regulatory statutes of the state. The policy was made to 

extend over a period of five years, with an annual premium of $33.60 due 
and payable on November Ist of each year, commencing on that date for 
the year 1920. Promissory notes for the premiums were executed and de- 
livered to the company by plaintiff at the time of the transaction. The 
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first premium note fell due November 1, 1920. It was not paid. Early in 
July, 1921, plaintiff suffered a loss to his crops by hail, and at once notified 
the company of the fact. The company refused to recognize or admit lia- 
bility, for the reason that plaintiff had not paid the premium so due, insist- 
ing that the policy had for that reason become suspended or automatically 
canceled. In September, 1921, some two months after the loss, and after 
the company had rejected the claim for indemnity, plaintiff paid to the com- 
pany the overdue premium, and then brought this action to recover for the 
loss so occasioned to his crop. Issues were joined by proper allegations in 
the answer. At the trial the court ruled that the policy was still in force, 
notwithstanding the default in the payment of the premium, so instructed 
the jury, leaving to them the extent of loss; that being the only litigated 
question of fact remaining in the case. 

The correctness of the charge to the jury that the policy remained in 
force notwithstanding the failure of plaintiff to pay the premium note, 
due long prior to the date of the loss suffered by him, presents the only 
question on this appeal. We answer it in harmony with the views of the 
learned trial court. The contention of defendant that the policy was not in 
force at the time of the loss is predicated on the terms of section 4 of arti- 
cle 11 of the by-laws of the company, which are made a part of the insur- 
ance contract, and efforts made by the officers of the company to collect 
the premium in question. The by-law provides as follows: 

“All premiums, assessments and membership fees shall be payable at 
the business office of the company on the Ist day of November of each year, 
and should any member fail to pay any premium or assessment levied by this 
company for losses and expenses within thirty days from the time of such 
notice (notice of assessment), but not prior to the Ist day of November, 
he shall stand suspended until such premium or assessment is paid in full.” 

The section further provides that when default is made in the payment 
the secretary shall immediately serve by mail on the delinquent member a 
second notice, upon the receipt of which, the policy declares, “the member 
shall immediately remit the amount to the secretary,” and should he fail to 
do so before November 20th “the secretary shall send him a third notice, 
adding such penalty or collection fee as may be permitted by law.” If the 
premium still remains unpaid, the by-law in effect continues the right in 
the company to recover the same by suit; and if suit be brought for that 
purpose, the member is made liable therefor, together “with penalty, and 
all costs of suit, including reasonable fees.” 

The several notices thus required were all sent to plaintiff, but no re- 
sponse thereto in the form of payment was made by him until, as hereto- 
fore stated, he had suffered the loss complained of. He then paid the 
amount, which the company accepted and retained. He claims to have been 
granted an extension of time. But that was controverted on the trial and is 
here of no importance. 

[1-3] Although it is clear that the default of plaintiff in the respect 
stated operated ipso facto to suspend him from his status as a member of 
the company, a forfeiture of insurance rights, in view of other provisions 
of the contract, does not necessarily follow therefrom. The contract, as 
held by the trial court, recognizes separate rights in that respect. The 
member, when not under suspension, has a voice in the management of the 
affairs of the company, in the participation at the annual and other meet- 
ings, and the election of officers and directors. He also has the right of 
insurance, an incident to his membership, which the policy does not declare 
lost by a mere suspension of membership. That might follow in a given 
situation in a like contract with different stipulations, but is forestalled 
here by express provisions relative to the cancellation and termination of 
insurance rights. The provisions of the contract in this particular are as 
follows: 

“Membership in the company and any or all insurance carried by the 
member may be terminated by the company by giving ten days notice to the 
assured by registered mail to his last known address as shown by the re- 
cords of the company, together with cash or company check for unearned 





1980 Insurance Law Journal, Vol. 61. [1923 


premiums actually paid by the assured, and such cancellation shall be 
without prejudices to claims originating prior thereto.” 

The policy in this particular, except as to the time, is in accord with G. 
S. 1913, §§ 3305 and 3306, by which the right to cancel insurance contracts 
of the kind is expressly granted, with restrictions therein stated. The pol- 
icy in suit provides for a 10-day notice, while 60 days is the time fixed by 
the statute. But to render the cancellation effective, either under the terms 
of the policy or the provisions of the statute, the unearned portion of the 
premium previously paid must be returned to the insured. If promissory 
notes were given for the different installments of the premium, they must, 
under the statute as well as under the contract, also be returned; that is, 
the unearned portion thereof. G. S. 1913, § 3305. 

There was no attempt here to cancel the insurance in the manner so 
provided, or at all. It was not canceled by the automatic suspension of 
membership, and was valid and in force at the time of the loss. A construc- 
tion of the contract in harmony with the contentions of defendant would 
require a rejection of the express cancellation provisions, as well as a dis- 
regard of the satute. This cannot be done. Defendant gave no notice of 
cancellation, and still retains the promissory notes given by plaintiff in pay- 
ment of the premiums. 

Our conclusions therefore concur with those of the learned trial court, 
from which it follows that the judgment appealed from must be affirmed. 


It is so ordered. 
————__~- oo 


L. COHEN GROCER CO. v. MASSACHUSETTS BONDING & INS. 
CQ. (No. 17656.) 
(St. Louis Court of Appeals. Missouri. May 8, 1923. Rehearing De- 
nied May 25, 1923.) 
251 Southwestern Reporter, 127. 

1. INSURANCE—PENALTY FOR VEXATIOUS REFUSAL TO PAY 
LOSS APPLICABLE TO ROBBERY POLICY; “OTHER INSUR- 
ANCE.” 

Under Rev. St. 1919, § 6337, permitting the assessment by the court or 
jury of a penalty for vexatious refusal to pay loss under certain insurance 
policies, including and naming “policies of burglary, theft, embezzlement,” 
or other insurance, such penalty may properly be assessed for vexatious 
refusal to pay a loss under a policy of robbery insurance, such a policy 
being of the same general character and class as burglary, theft, or embez- 
zlement policies, and the Legislature, under the rule of ejusden generis, 
must have intended the words “or other insurance” to include such a policy. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Other Insurance.) 

2. INSURANCE—PENALTY FOR VEXATIOUS REFUSAL TO PAY 
LOSS APPLICABLE TO ROBBERY INDEMNITY POLICIES. 
The penalty for vexatious refusal to pay losses under insurance poli- 

cies provided by Rev. St. 1919, § 6337, is applicable to an indemnity policy 

by which the insurer agreed to indemnify the assured for all loss by rob- 
bery; the statute specifically covering indemnity insurance. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

3. INSURANCE—QUESTION OF DEFENDANT’S VEXATIOUS RE- 
FUSAL TO PAY LOSS UNDER EVIDENCE FOR JURY. 

In an action on an indemnity policy indemnifying plaintiff against loss 
by robbery, evidence that the plaintiff gave prompt notice of loss by rob- 
bery and offered every assistance in minimizing the loss and affording in- 
formation to the insurer Ae/d, to warrant the submission to the jury of 
defendant's vexatious refusal to pay the loss. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from St. Louis Circuit Court; Charles B. Davis, Judge. 

“Not to be officially published.” 
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Action by the L. Cohen Grocer Company against the Massachusetts 
Bonding & Insurance Company. Judgment for plaintiff, and defendant 
appeals. Affirmed. 

Leahy, Saunders & Walther, of St. Louis, for appellant. 

Kelley, Starke & Moser and Conway Elder, all of St. Louis, for re- 
spondent. 

Biccs, C. By its contract of insurance the defendant agreed to indem- 
nify plaintiff for all loss, not exceeding $2,000, by robbery of currency, 
coin, bank notes, checks, and other property from a custodian of plaintiff 
while acting in the capacity of messenger, and while said custodian was 
outside of the premises of plaintiff, numbered 1014-1020 North Seventh 
street, in the city of St. Louis. The present action seeks to recover on 
said policy the sum of $1,192.85, loss alleged to have been sustained by 
plaintiff through a robbery of its messenger of February 7, 1919. Follow- 
ing the verdict of a jury, there was a judgment for plaintiff for the sum 
of $1,927.97, being the amounut sued for with interest, and which includes a 
penalty of 10 per cent. and an attorney’s fee of $500 for vexatious delay in 
refusing to pay the loss. Defendant appeals. 

It appeared from plaintiff’s evidence that Louis Cohen, president of the 
plaintiff compary, usually acted as its messenger in making deposits of its 
funds at the Franklin Bank in the city of St. Louis. At about 9 o’clock on 
the morning of February 7, 1919, Cohen left the office of the plaintiff at 
1014-1020 North Seventh street with $3,190.55 in currency, coin, and 
checks wrapped in a newspaper which he carried under his right arm. He 
walked about one-half block south on Seventh street to Wash street, and 
then proceeded east on the north side of Wash street, and, after passing 
about 25 feet beyond an alley between Sixth and Seventh streets, he was 
accosted by a man who approached from the east, followed by another a 
short distance behind him. The first of these men said to him, “Give me 
that money,” to which Cohen replied, “Nothing doing.” Cohen then at- 
tempted to pass by the man, but was grabbed by the throat by some one 
whom he could not see who approached from the rear, and Cohen was 
pushed against the wall of a building near by. He at first called for help, 
but was then choked to such an extent that he could make no further out- 
cry. The man who demanded the bundle stood in front of Cohen, during 
which time Cohen was holding to the package of money and checks. 
Shortly thereafter an automobile drove up to the curb and another man 
jumped therefrom and placed a revolver at Cohen’s chest, whereupon he 
dropped the package, which was picked up by the man that was standing ‘in 
front of him. All of the men thereupon got into the automobile and drove 
west on Wash street to Eighth street, turning north thereon. Cohen there- 
upon hurried to the office of the plaintiff company a short distance away, 
reported the robbery and caused a telephone message to be sent for the 
police. As they did not come promptly, Cohen proceeded to the Carr Street 
police station in the neighborhood and made a report of the robbery, and 
later reported the loss to the defendant company. Cohen testified that as a 
result of the choking his thoat pained him for about 10 days, and that for 
the first day or two he could hardly swallow water. 


At the time of the alleged robbery Henry Albrecht and Max Davidson 
were standing inside of the place of business of Albrecht across the street 
from the scene. Both of these witnesses testified for plaintiff and corrobo- 
rate the story of Cohen in many of its details. They both testified that 
they saw the three men, one of whom choked plaintiff, the other pointed 
a revolver at him, whereupon he dropped the bundle, which was picked 
up by one of the men, and that they all drove away in the automobile; 
that they also heard the call for help, but did not go to the assistance of 
Cohen because of fear on their part. 

3y records in the plaintiff’s office the checks alleged to have been 
stolen were identified and duplicate checks, where obtained from the makers 
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of the originals, so that the loss alleged by plaintiff was reduced to the 
amount sued for. 

Defendant contended by its pleading and evidence that the robbery did 
not take place. No eyewitnesses were produced by the defendant, but re- 
liance is made by it upon inconsistencies between Cohen’s story as testified 
on the stand and the police report made by the captain of police, and the 
fact that Cohen afterwards identified two of the alleged robbers, and that 
when they were put upon their trial in court was not positive as to their 
identity. It was further shown that late in the afternoon of the day fol- 
lowing the robbery defendant had a physician examine Cohen's throat, who 
testified he found no evidence of any injury thereto. The physician on 
cross-examination admitted that one might be choked without leaving 
visible marks, and that a person could also suffer pain in swallowing with- 
out anything to indicate it. Plaintiff's evidence in rebuttal was to the effect 
that the physician made a cursory examination of Cohen’s throat without 
proper light and without: using any instrument. 

The police report referred to stated that— 

“No witness to the robbery could be found, with the exception of 
Henry Albrecht, merchant, 610 Wash street. He was interviewed, and 
states that about the above time he heard some one yelling, and later looked 
out of the window of his place of business and saw a small black-painted 
touring car going west on Wash street and north on Seventh street (Cohen 
claims the car turned north on Eighth street).” 

It did not appear that defendant interviewed witness Albrecht before 
declining to pay the alleged loss, but Albrecht testified that some one who 
said he was from the insurance company called on him and was told by Al- 
brecht that the robbery had occurred 

It appeared that plaintiff's books were thrown open to the inspection 
of defendant in order to verify its statements as to the alleged loss, and 
that an examination was made by the defendant. From these records the 
names of the makers of the lost checks were obtained, and these checks 
were replaced by duplicates, reducing the amount of the loss. 

Error is claimed in the action of the court in permitting the jury to 
assess a penalty for alleged vexatious refusal to pay as provided by section 
6357, Revised Statutes 1919, for the reason that said statute by its terms 
does not permit the assesment of a penalty in a suit upon a robbery insur- 
ance policy, and further that the evidence is not sufficient to warrant the 
submission of such issue to the jury, assuming the statute covers this char- 
acter of policy. 

The statute referred to (section 6337) permits the court or jury to 
assess a penalty for vexatious refusal to pay a loss under a policy of fire, 
cyclone, lightning, iife, health, accident, employers’ liability, burglary, theft, 
embezzlement, fidelity, indemnity marine or other insurance. 

Prior to 1911 the aforesaid statute only covered a policy of fire, life, 
marine, or other insurance. When the statute read thus, the Springfield 
Court of Appeals, in the case of Mears Mining Co. v. Maryland Casualty 
Co., 162 Mo. App. 178, 144, S. W. 8&3, held that it did not apply to an 
employers’ liability insurance policy. The Legislature of 1911 amended the 
statute so as to make it read in its present form. 

[1] The statute as amended covers losses under policies of burglary, 
theft, embezzlement. or other insurance. Should the statute be so con- 
strued so as to include within the foregoing terms a robbery insurance 
policy? While robbery may differ technically from theft, burglary, and 
embezzlement, it is an offense against property, and is nothing more than 
a theft of property by force or intimidation. We think a robbery insur- 
ance policy is of the same general character and class as a burglary, theft, 
or embezzlement policy, and the Legislature, in using the words “or other 
insurance,” intended that it should cover a robbery insurance policy. 

The rule of ejusdem generis may be properly applied, and accordingly 
the words “burglary, theft, embezzlement or other insurance” used in the 
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statute should be construed to mean burglary, theft, embezzlement, or other 
like policies or policies of a like nature, such as robbery insurance policies. 
The rule referred to is that, where in a statute general words follow partic- 
ular words, the general words will be considered as applicable only to per- 
sons or things of the same general character or class and cannot include 
wholly different things. State Savings Loan & Trust Co. v. Swimmer, 208 
Mo. App. 502, 236 S. W. 1057. 

[2] Furthermore, by the terms of the policy in suit defendant agreed 
to indemnify plaintiff for all loss by robbery. The statute specifically cov- 
ers indemnity insurance, and it may be said that the policy in suit is cov- 
ered by that term. 

[3] It is further urged that, even though the statute applies under the 
fatts in the case, the court was not warranted in submitting the issue of 
vexatious refusal to pay to the jury. To this we do not agree. Notice 
of the loss was promptly given, and plaintiff assisted the defendant in every 
way in checking up the loss by means of its books, and the loss was re- 
duced thereby because of obtaining duplicate checks. The story of the 
robbery could have been corroborated by the defendant by means of other 
officers and employees of the platntiff, who told of Cohen leaving the of- 
fice with the bundle and returning shortly thereafter without it in an ex- 
cited manner reporting that he had been robbed. Furthermore, the police 
report stated that witness Albrecht saw the robbery, and it does not appear 
that defendant interviewed Albrecht for the purpose of corroborating Co- 
hen’s story. We think the question of vexatious delay in payment was one 
of fact to be determined by the jury, and the court did not err in submitting 
such question by its instruction No. 1. Keller v. Home Life Insurance 
Co., 198 Mo. 440, 95 S. W. 903; Kellogg v. German-American Insurance 
Co., 133 Mo. App. 391, loc. cit. 403, 113 S. W. 663. 

[4] We perceive no error in the giving of plaintiff’s instruction No. 2, 
which told the jury the meaning of the word “robbery,” and in doing so 
defined robbery in the language of the policy. It did not assume that the 
robbery took place as asserted by defendant The term “robbery” having 
been defined in the policy itself, it was incumbent upon the plaintiff to 
show that the alleged robbery was within the terms of the policy in order 
to render the defendant liable. It was therefore proper to tell the jury 
what the term “robbery” meant. 

Complaint is also made of statement of counsel in the argument to the 
jury as follows: 

“Mr. Kelley: Gentlemen of the jury, I have now gotten a little light. 
His defense is this, it is all a cock and bull story. You see that is the way 
insurance companies do; and, gentlemen, I want to tell you before I forget 
it, and before it escapes my mind, that that is just exactly the reason the 
Legislature of the state of Missouri has seen fit to pass a statute which 
gives 10 per cent. penalty for vexatious refusal of insurance companies to 
pay. Now, that doesn’t apply to any other class of litigation, not another 
one—and to allow the plaintiff in the case a reasonable attorney’s fee. 
There is not another class of litigation to which that statute applies, and 
the reason that the Legislature passed that was because of common experi- 
ence with the manner and with the way that these companies deal with their 
policy holders and with their usual— 

“Mr. Voyles: If your honor please, I am bound to object to that 
statement; you're bringing into this case something some other company 
may have done to your knowledge. 

“The Court: Sustain the objection. 

“Mr. Voyles: I ask that counsel be rebuked and the jury be instructed 
not to regard that statement. 

“The Court: You will, gentlemen of the jury, disregard that statement 
of the counsel. 

“To which action of the court in not reprimanding counsel defendant, 
by counsel, then and there duly excepted, and still excepts.” 
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[5] No error appears in the foregoing sufficient to warrant a reversal 
of the judgment. The court specifically instructed the jury to disregard 
the statement of counsel complained of. When counsel should be specifi- 
cally rebuked is a matter within the discretion of the trial court, and it 
could not be here said that the court abused its discretion. Locher v. Kue- 
chenmiester, 120 Mo. App. 701, loc. cit. 726, 98 S. W. 92; Fink v. Lanca- 
shire Insurance Co., 66 Mo. App. loc. cit. 519; Stauffer v. Metropolitan 
Street Railway Co., 243 Mo. 35, loc. cit. 324, 147 S. W. 1032. 

No request was made by counsel to discharge the jury on account of 
the improper argument, and in view of the action taken by the court it 
cannot be said the argument complained against is sufficient to warrant a 
reversal of the judgment. 

Other errors specified, but not argued, are deemed without merit. 

The judgment should be affirmed. 

Per CurtaM. The foregoing opinion of Biggs, C., is adopted as the 
opinion of the court. 

The judgment of the circuit court is accordingly affirmed. 

Allen, P. J., and Becker and Daues, JJ., concur. 

me 
PASHERSTNIK v. CONTINENTAL INS. CO. (No. 5055.) 
(Supreme Court of Montana. April 3, 1923.) 
214 Pacific Reporter, 603. 

1, INSURANCE — COMPLAINT IN ACTION ON HAIL INSUR- 
ANCE POLICY HELD TO PLEAD INSURABLE INTEREST 
AND TO BE SUSTAINED BY EVIDENCE. 

In action on hail insurance policy, held, that the complaint sufficiently 
pleaded insurable interest under Rev. Codes 1921, § 8070, and that the plead- 
ing was sustained by evidence. 

(For other cases, see Insurance, Dec. Dig. §§ 630, 665[1].) 

2. INSURANCE—EVIDENCE HELD TO PROVE GIVING NOTICE 
OF HAIL LOSS. 

In action on hail insurance policy, evidence held to show plaintiff gave 
the notice of loss required. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

3. INSURANCE—NEGOTIATIONS FOR SETTLEMENT WAIVER 
OF FORMAL PROOF OF LOSS. 

Formal proofs of loss under hail insurance policy held waived by nego- 
tiations for settlement by insurer’s adjusters. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

4. INSURANCE—PROVISION AGAINST PAROL WAIVER INOPE- 
RATIVE AS CONFLICTING WITH CODE. 

A policy provision against parol proof of waiver of sworn proofs of 
loss was inoperative to the extent it conflicted with Rev. Codes 1921. §§ 
8144. 8145, as to waiver. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

Commissioners’ Opinion. 

Jud Appeal from District Court, Yellowstone County; Robert C. Stong, 

udge. 

Action by Sam Pasherstnik against the Continental Insurance Com- 
pany. From judgment for plaintiff, and from order overruling motion for 
new trial, defendant appeals. Judgment and order affirmed. 

M. J. Lamb and Snell & Arnott, all of Billings, for appellant. 

Pierson & Smith, of Billings, for respondent. 

Fett, C. This action was brought by the plaintiff to recover from the 
defendant the amount due on a policy of hail insurance for losses alleged 
to have been sustained by reason of two separate hailstorms occurring on 
August 2 and August 11, 1920, respectively. Trial was had to a jury. The 
verdict was for the plaintiff. and the court rendered judgment thereon. The 
defendant moved the court for a new trial, which motion was overruled. 
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The appeal is from the judgment and from the order overruling the motion 
for a new trial. 

The appeal presents three questions for the consideration of this court: 
(1) Were the allegations of the complaint sufficient to plead and the evi- 
dence sufficient to prove that the plaintiff had an insurable interest in the 
grain? (2) Was the evidence sufficient to prove that plaintiff had given 
notice of loss? (3) Did the defendant waive the making of proof of loss 
by the plaintiff as required by the terms of the policy? We will set forth 
in this opinion only such portions of the pleadings and facts proven as are 
necessary for a determination of these questions. 

[1] The complaint, among other things, alleges: ‘ 

“That during the season of 1920, plaintiff had growing 140 acres of 
wheat in area.in section 11, township 4 north, range 25 east M. P. M., and 
67 —_ of winter wheat in section 14, township 4 north, range 25 east M. 
P. M.” 

Before any testimony was offered in the case, the defendant objected 
to the introduction of any evidence, on the ground that the complaint fails 
to state facts sufficient to constitute a cause of action. The particular 
insufficiency claimed is that the portion quoted does not plead an insurable 
interest. The objection was overruled by the court. This ruling is spe- 
cified as error. Section 8070, Rev. Codes 1921, provides: 

“Any interest in property, or any relation thereto, or liability in respect 
thereof, of such a nature that a contemplated peril might directly damnify 
the insured, is an insurable interest.” 

The grower of a crop has an interest of such a nature that he would 
be damrified by a contemplated peril. Furthermore; we think the allega- 
tion is sufficient to plead that the plaintiff was the owner of the crop in- 
sured. The word “had” is the past participle of “have,” and “have” may 
denote ownership as well as mere possession. The pleading is by no means 
a model for concise statement, but is sufficient to withstand the attack made 
against it. The court properly overruled the objection. 

The appellant also urges that the proof of an insurable interest is also 
insufficient to sustain the verdict and judgment. Nothing more need be 
said than that the proof is slightly more specific than the allegation of the 
complaint. The plaintiff testified that he sowed the crop and performed 
other labor in connection with its production. He frequently refers to it 
as “my crop.” This is sufficient to raise a presumption that he was the 
owner of the crop, in the absence of proof to the contrary. 

The defendant by its answer sets forth a copy of the policy of insur- 
ance upon which the plaintiff is seeking to recover. Among its provisions 
are contained the following: 

“Within forty-eight hours after the happening of any loss or damage 
by hail to the crops herein described, claimed by the assured to equal five 
per cent. (5 %) or more of the total insurance against hail thereon, as 
hereinbefore provided, the assured shall send by registered mail to the Con- 
tinental Insurance Company at Great Falls, Mont., a written notice stating 
the number of this policy, the day and hour of the hailstorm, the amounts 
of other insurance against hail, if any, and the probable percentage of dam- 
age to the crops on each parcel of land herein described; and this company 
shall not be liable for any loss or damage, unless sueh notice thereof is so 
furnished to this company within said time and no other form or service 
of notice shall be deemed proper notice within the provisions and meaning 
of this policy. * * * Within ‘sixty days after the happening of any 
such loss or damage equaling five per cent. (5 %) or over, unless such time 
be extended in writing by this company, the assured shall furnish to this 
company a statement in proof of the loss, signed and sworn to, setting forth 
the number and date of this policy, the location, description, and acreage of 
the land upon which the crops are situated, a description of the crops dam- 
aged, and the percentage of damage to the crops contained on each parcel 
of land herein described, and a statement specifically detailing how and in 
what manner the amount claimed was determined; what, if any, other insur- 
ance; also whether crop has suffered previous loss; if so, how much and by 
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whom insured. No denial of liability or other act on the part of this com- 
pany, or on the part of any agent, adjuster, or other representatives, shall 
waive or dispense with the furnishing of such sworn statement in proof of 
loss; and this company shall not be liable under this policy for any loss or 
damage of which the proof herein required is not furnished to this company 
within the time herein provided.” 

The answer alleges that the plaintiff failed to give notice of loss, and 
likewise failed to make or give any proof of loss, as required by the por- 
tion of the policy herein quoted. The plaintiff in his reply alleged that he 
had given the notice of loss and that the defendant had waived the require- 
ment as to sworn proof of loss. The appellant urges that the evidence is 
insufficient to sustain the verdict, in that it fails to prove that the plaintiff 
gave any notice of loss, and likewise fails to prove that the plaintiff made 
sworn proof of loss or that the defendant waived either of such require- 
ments. r 


[2] The plaintiff testified that, on the morning of August 2, 1920, be- 
fore daylight, his crop was damaged by a hailstorm to the extent of about 
20 ner cent. On the same day he went to the local agent of the defendant, 
Mutual State Bank of Broadview, and reported the loss. However, he only 
claimed 15 per cent. loss. As a result of this interview, the local agent pre- 
pared the following notice (omitting immaterial parts) : 

“Notice of Hail Loss. This notice must be signed by the assured and 
sent by registered mail within forty-eight hours after loss occurs to Con- 
tinental Insurance Company, Hail Department, at Great Falls, Mont. Do 
not telegraph. Broadview, Mt., 8/2 1920. Gentlemen: Crops insured un- 
der policy No. 3168 were damaged by hail, which occurred on the 30th day 
of July, 1920, at about 7 o'clock p. m., as follows: 15%—140 acres of Wht 
on Sec. 11, T. 4, R. 25. * * * There is other insurance on said crops as 
follows: No. . Insurance company, . Amount, . My 
P. O. address is Broadview. Nearest R. R. station same. Land is located 
14% miles E. of said station.” 

This notice was signed by the plaintiff and mailed to the defendant by 
registered letter on August 2d. Since the notice recites that the loss oc- 
curred on July 30th at 7 p. m., the appellant contends that it was no notice 
of « loss occurring on August 2d. There might be some force to the con- 
tention, were it not for the fact that the notice was prepared by the agent 
of the defendant, after the plaintiff had reported the facts. He had a right 
to assume that the notice was prepared in accordance wih the data he had 
furnished. The plaintiff testified that there was no hail in his locality on 
July 30th or at any other time in July. On August 11th, at about 12 o'clock 
M., another hail storm caused additional 15 per cent. loss to a portion of 
his crop. For the purpose of giving the required notice of loss, he went to 
the Mutual State Bank of Broadview on the 12th, where a notice similar 
to the one mailed on August 2d, with such slight changes as the facts nec- 
essitated, was prepared in the same manner as before. This he signed, in- 
closed in an envelope properly addressed, and mailed to the defendant by 
registered mail. The registry receipt of the postmaster and the registry 
return receipt, showing delivéry on August 14th, were offered and received 
in evidence. Demand was made on the defendant to produce the notice re- 
ceived on August 14th. Counsel for the defendant asserted that it had re- 
ceived none. No explanation was offered by the defendant as to what was 
received from the plaintiff on August 14th. The evidence’ was sufficient to 
prove that the plaintiff gave notice of each loss as required by the policy, 

In addition to notice of loss, the policy requires the assured to furnish 
the company a sworn statement in proof of loss within 60 days after the 
happening of any loss. Reference to that part of the policy quoted will 
reveal the fact that the sworn statement was required to specifically detail 
various matters not required in.the notice of loss. No such statement as to 
either loss was furnished to the company. The plaintiff cannot recover, un- 
less the company in some manner waived this requirement. A brief state- 
ment of the facts upon which the plaintiff bases his claim of waiver is now 
necessary. 
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[3] On the 15th or 16th day of August, W. E. Pierce, who was sent by 
the company to adjust the first loss, called upon the plaintiff. He was then 
informed by the plaintiff of the second loss, and stated that, although he 
had received no notice of that loss, he would adjust both at the same time. 
He and the plaintiff then made an examination of the crops. As a result 
of this examination, he testified that he found no hail loss, but about a 10 
per cent. grasshopper loss. However, he made an offer of settlement upon 
a portion of the crop, as an attempt to compromise. On March 17, 1921, 
the special agent of defendant wrote to Mutual State Bank of Broadview, 
in which the report of Mr. Pierce on trying to settle this loss is referred 
to. In this letter the company expresses a willingness to settle upon that 
basis in order to avoid litigation, but specifically, denies that there was any 
loss. Some time in September, 1920, W. J. Moe, another adjuster, called 
upon the plaintiff in an endeavor to settle this hail loss, which he said was 
still in suspense. He made the plaintiff an offer of 5 per cent. in settlement 
of his claim. This offer was refused as the offer made by Mr. Pierce had 
been. He testified that he told the plaintiff : 

“IT want you to understand that the policy requires you to do certain 
—_ as the insured, and I have no right to excuse you from doing these 

hings.” 

At no time was the plaintiff informed specifically by the company or by 
any of its representatives that it required him to furnish any sworn state- 
ment in proof of loss. 

[4] The trial court permitted the plaintiff to recover under the theory 
that this evidence was sufficient to show waiver on the part of the company 
as to the sworn statement in proof of loss required by the policy. The ap- 
pellant calls attention to the provision of the policy that acts such as were 
proved in this case shall not constitute waiver. In St. Paul F. & M. Ins. 
Co. v. Mittendorf, 24 Okl. 651, 104 Pac. 354, 28 L. R. A. (N. S.) 651, it was 
held that even a stipulation such as this was one made for the benefit of the 
insurer which could be and was waived. 

Our statute with reference to this subject provides: 

“All defects in a notice of loss, or in preliminary proofs thereof, which 
the insured might remedy, and which the insurer omits to specify to him, 
without unnecessary delay, as grounds of objection are waived.” Section 
8144, Rev. Codes, 1921. 

“Delay in the presentation to an insurer of notice or proof of loss is 
waived, if caused by any act of his, or if he omits to make objection 
promptly and specifically upon that ground.” Id. § 8145. 

In Reeves v. National Fire Ins. Co., 41 S. D. 341, 170 N. W. 575, 4 A. 
L. R. 1293, construing a statute identical with ours and with a similar pro- 
vision in the policy, it is said: 

“These sections were as much a part of the policy of insurance as 
though written therein, and are controlling wherein their provisions conflict 
with those actually contained in the policy.” 


In Teasdale v. New York Ins. Co., 163 Iowa, 596, 145 N. W. 284, Ann. 
Cas. 1916A, 591, in speaking of the defense that no proof of loss was fur- 
nished as required by the policy, it is said: 

“Tt is a defense which does not appeal to the favor of courts, and a 
forfeiture so claimed will not be enforced if there be any reasonable ground 
on which to find that the condition has been waived.” 

In Snell v. North British & Mere. Ins. Co., 61 Mont. 547, 203 Pac. 521. 
this court held that the company had waived the proof ‘of loss required by 
the policy by placing the claim in the hands of an adjuster for settlement. 
The authorities generally hold that, where the insurance company, pursuant 
to a notice of loss, enters into a negotiation with the insured looking to a 
settlement, and the negotiations fail through an inability to agree as to the 
amount of the loss, the insurer waives the right to demand formal proofs 
of loss stipulated for in the policy, unless the insurer make objection 
ptomptly and specifically upon that ground. See cases cited in the note in 
Ann. Cas. 1916A, 594. This rule is particularly applicable under our stat- 
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ute. The evidence in this case was sufficient to prove waiver by the de- 
fendant. 

[5] Objection was made to plaintiff's instruction No. 3, given as court’s 
instruction No. 6. Apparently this instruction was given under the theory 
that the defendant had waived the requirement as to proof of loss by its 
silence after receiving the notice of loss. This court has held, in Da Rin 
v. Casualty Co. of America, 41 Mont. 175, 108 Pac. 649, 27 L. R. A. 1164, 
137 Am. St. Rep. 709, that where a mere notice of loss is sent to the in- 
surer, no duty rests upon the insurer to demand the affirmative proof re- 
quired by the policy, and that mere silence did not constitute a waiver. In 
the same case it is held that the silence of the insurer is a waiver of his 
right to object to the sufficiency of the proof of loss, when the insured at- 
tempts to incorporate the notice and proof of loss in the same instrument, 
and complies with all of the requirements of the policy, except that some of 
the facts are not as fully and explicitly set forth as they might be. The 
plaintiff has not met that requirement in the present case. The notice of 
loss, although it contained much of the same information required by the 
policy in the sworn proof of loss, was absolutely silent as to several mat- 
ters required, and was not sworn to. It was headed “Notice of Loss,” and 
was obviously only an attempt to comply with the requirement as to notice. 
As a proof of loss it was not sufficient to make the silence of the insurer 
constitute a waiver of the requirement of the policy in that respect. If 
the plaintiff were left to that theory he could not recover in this case. The 
instruction was erroneous under the facts proven. However, the undis- 
puted facts in the case show a waiver on the part of the company, as a mat- 
ter of law, by their conduct in attempting to negotiate a settlement. That 
being the case, the defendant was not prejudiced by the erroneous instruc- 
tion. The only issue which the jury had to determne was whether or not 
there had been a hail loss and the extent of it. 


We therefore recommend that the judgment and order be affirmed. 
Per CurtAM. For the reasons given in the foregoing opinion, the judg- 
ment and order appealed from are affirmed. 
————__ > oe 


SMITH v. FIDELITY & DEPOSIT CO. OF MARYLAND. (No. 48.) 

(Court of Errors and Appeals of New Jersey. March 5, 1923.) 
120 Atlantic Reporter, 322. 
(Syllabus by the Court.) 

1. INSURANCE—DIRECTED VERDICT FOR INSURER, WHERE 
ARMED GUARD NOT KEPT ON PREMISES AS PROVIDED 
IN POLICY OF BURGLARY INSURANCE, HELD NOT ERRO- 
NEOUS. 

A policy of burglary insurance provided for an armed watchman with- 
in the premises. There was indorsed on the policy the “protection described 
* * * will be maintained in so far as is in the control of the assured.” 
The merchandise stolen and covered by the policy was owned by the as- 
sured, but was being sold in a building controlled by another company. 
An armed watchman had not been on duty for three weeks before the theft. 
The trial court held the insurer was not liable on the policy, and on the 
undisputed facts directed a verdict in favor of the insurer. Held not error. 

(For other cases, see Insurance, Dec. Dig. § 334[2].) 

2. INSURANCE— BURGLARY INSURANCE POLICY NOT FOR- 
FEITED BY FAILURE TO KEEP ARMED WATCHMAN ON 
PREMISES, WHERE ABSENCE TEMPORARY AND DUE TO 
CAUSE NOT WIT HIN CONTROL OF ASSURED; POLICY 
MUST BE CONSTRUED AS A WHOLE. 

The words above quoted “protection described,” etc., in connection with 
the provision for an armed watchman within the premises mean something 
temporary, pertaining to the watchman, such as sudden sickness and the 
like. over which the assured had no control. In the construction of a 
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policy, the entire policy in all its parts must be considered so ‘that each 

clause shall have some effect; when so construed, there is no ambiguity in 

the term of the policy. : 
(For other cases, see Insurnce, Dec. Dig. §§ 146[2], 334[2].) 

3. INSURANCE—INSURER HELD EXONERATED FROM LIA- 
BILITY UNDER BURGLARY POLICY, WHERE ARMED 
WATCHMAN PROVIDED THEREIN NOT ON PREMISES AT 
TIME OF BURGLARY. 

The absence of an armed watchman within the premises for three 
weeks exonerated the insurer from liability under the terms of the policy. 
(For other cases, see Insurance, Dec. Dig. § 334[2].) 


(Additional Syllabus by Editorial Staff.) 

4. INSURANCE--POLICY LIBERALLY CONSTRUED IN FAVOR. 
OF ASSURED. 

Policies of insurance will be liberally construed in favor of the assured, 
so as to uphold the contract. 

(For other cases, sec Insurance, Dec. Dig. § 146[3].) 

5. CONTRACTS—CONTRACT WILL NOT BE ALTERED FOR THE 
BENEFIT OF ONE PARTY AND TO DETRIMENT OF THE 
OTHER. 

The law will not make a better contract than the parties themselves 
have seen fit to enter into, or alter it for the benefit of one party and to 
the detriment of another, 

(For other cases, see Contract, Dec. Dig. § 143.) 

6. CONTRACTS—CONSTRUCTION AND EFFECT OF INSTRU- 
MENT FOR COURT AND NOT FOR JURY. 

The construction and effect of a written instrument is a matter of 
law, to be determined by the court and not by the jury. 

(For other cases, see Contracts, Dec. Dig. § 176[1].) 

Gummere, C. J., and Trenchard, Parker, Kalisch, and Van Buskirk, 
JJ., dissenting. 

Appeal from Supreme Court. 

Action by C. Stanley Smith against the Fidelity & Deposit Company 
of Maryland. From judgment for defendant, plaintiff appeals. Affirmed. 

Kling & Vogt and Harold A. Price, all of Morristown, for appellant. 

Oliver K. Day, of Morristown, for respondent. 

Biack, J. There is but one controverted question on this appeal— 
the true construction and application of two clauses in a policy of burglary 
insurance. The trial resulted in the direction of a verdict for the defend- 
ant. This is the error assigned as the ground of appeal. The facts are 
not in dispute. Substantially they are these. The policy was dated De- 
cember 4, 1920. It contained these two clauses, the only ones out of which 
grew the suit. Under the head, Schedule (Statements of Assured) War- 
ranties : 

(5) “An armed watchman with no other duties is employed within the 
said premises when not open for the transaction of business, who registers 
on a watchman’s clock” (Yes or No, and, if so, state how often) “who 
signals a central station as per indorsement.” 

These blanks were not filled out, except the last, which was filled out 
“as per indorsement.” The indorsement is: 

“For and in consideration of the premium it is hereby understood and 
agreed that the protection described at the following locations will be main- 
tained during the policy period in so far as is in the control of the assured.” 

Other pertinent facts are: The policy ran from December 4, 1920, to 
December 4, 1921. The assured were A. & J. Engel Retail Fur Corpo- 
ration and A. & J. Engel, Inc. The burglary or theft occurred some time 
between 6 p. m. on May 25 and 8 a. m. on May 26, 1921, during the policy 
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period. There had been no watchman within the premises for some three 
weeks before the burglary. 

The assured had space in the building of the France-Devens store, 
located at Youngstown, Ohio, for selling their stock of goods. This was 
under an agreement dated May 1, 1920, which was several months prior to 
the issuance of the burglary policy. This agreement provided for space on 
the second fioor for the license and exclusive privilege of selling, etc. It 
provided that the lessee or its employees shall not have access to, or re- 
main in, the premises any other time than during the lessor’s (i. e. France- 
Devens) regular business hours, except by or with the permission of the 
lessor. The lessee shall have no keys to the building. 

On September 4, 1920, before issuing the policy, the defendant com- 
pany sent out an inspector. who had an interview with the vice president and 
general manager of the France-Devens Company in reference to the man- 
agement of the business. From this interview the inspector ascertained the 
fur department was run under the name of the France-Devens Company, . 
but it was owned by the A. & J. Engel Retail Fur Corporation, the assured ; 
that one night watchman was employed within the premises. A few weeks 
before May 26, 1921 (about three) the night watchman left, and no other 
was provided for until after the burglary. The record is not clear as to 
what was done, if anything, by the France-Devens Company to procure 
another night watchman. Nothing was done by the assured. No notice 
was given to the insurer. 


The problem, therefore, for solution is, is the defendant company lia- 
ble for the theft and burglary under the terms of the policy? Was it 
error for the trial court to direct a verdict for the defendant under the 
undisputed facts? We think both of these questions must be answered, 
“No.” 

The courts in dealing with the litigation growing out of policies of in- 
surance have said: 

[4] It is a settled rule in the construction of contracts of insurance, 
that policies of insurance will be liberally construed in favor of the assured 
so as to uphold the contract. Snyder v. Dwelling House Ins. Co., 59 N. J. 
Law, 550, 37 Atl. 1022, 59 Am. St. Rep. 625; Rickerson v. Hartford Fire 
Ins. Co., 149 N. Y. 313, 43 N. E. 856. 


So, in the event of an ambiguity in the terms of the policy, a meaning 
should be given which is most favorable to the assured. Rickerson v. Hart- 
ford Fire Ins. Co., 149 N. Y. 313, 43 N. E. 856; May on Insurance, par. 
175; Joyce on Insurance, vol. 1, par. 221 (2d Ed.); 9 Corpus Juris, p. 
1096, par. (5) B. 


[5] But the law will not make a better contract for the parties than 
they themselves have seen fit to enter into, or alter it for the benefit of 
one party and to the detriment of the other. The judicial function of a 
court of law is to enforce a contract as it is written. Kupfersmith v. Del- 
aware Ins, Co., 84 N. J. Law, 275, 86 Atl. 399, 45 L. R. A. (N. S.) 847, 
Ann. Cas,.1914C, 1172; 1 Joyce on Insurance, par. 205. 


[6, 1] The construction and effect of a written instrument is a matter 
of law, to be determined by the court and not by the jury. John Sommer 
Faucet Co. v .Commercial Casualty Ins. Co., 89. N. J. Law, 693, 99 Atl. 
342. These rules are applicable to policies of burglary insurance, so is the 
rule the entire policy in all its parts must be considered to the end that each 
clause shall have some effect. The object and purpose of the policy was 
burglary insurance. The policy by its terms provided that an armed 
watchman was to be employed within the premises. It is conceded that 
a provision for the employment of an armed wachman was material to, if 
not an essential part of, the risk (Axe v. Fidelity, etc., Co. of New York, 
239 Pa. 569, 86 Atl. 1095, 46 L. R. A. [N. S.] 754), and that a failure to 
comply therewith prevent a recovery on the policy (id.), except for the 
words in the indorsement, viz. : 
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“The protection * * * will be maintained during the policy period 
in so far as is in the control of the assured.” 

Applying the above principles to the concrete case before the court, 
how far, then, do these words modify or enlarge the liability of the in- 
surer? 

[2, 3] They, at least, plainly mean the arising of an emergency 
in the future, pertaining to the watchman, over which the assured would 
have no control, such as: The watchman temporarily absenting himself 
from his post of duty without the knowledge of the assured; his becoming 
suddenly ill and being forced to leave during the hourse of his watch or his 
sudden leaving the emvloyment without notice to the assured; the assured 
being unable to procure another watchman, within a reasonable time and 
the like. Thus construed, there is no ambiguity in the two clauses of the 
policy. All its terms will be given effect. Such a construction is in har- 
mony with the spirit and purpose of the policy. It gives a reasonable con- 
struction to each clause, and does not nullify or do violence to any part of 
the policy. But, if the contention of the appellant is sound, viz., the ab- 
sence of the night watchman for three weeks does not nullify the policy, 
then he could be absent for three months and so on indefinitely. The mere 
statement shows the fallacy of any such construction, because it entirely 
ignores or nullifies the fifth clause, providing for an armed watchman, 
which is a part of the insurer’s protection provided for in its risk, on 
which the rate of the premium was determined. 

There being no error in the record, the judgment of the Supreme Court 
is affirmed. 

For affirmance: The Chancellor, Justices Swayze, Bergen, Black, and 
Katzenbach, and Judges White, Gardner, and Ackerson. 

For reversal: The Chief Justice, Justices Trenchard, Parker, and 
Kalisch, and Judge Van Buskirk. 

ee 


SMOLENSKY v. MASSACHUSETTS BONDING & INS. CO. 


(New York Supreme Court, Special Term, Broome County. February 7, 
1923.) 


198 New York Supplement, 376. 


INSURANCE —INSURED’S WIFE ENTITLED TO RECOVER ON 
BURGLARY POLICY. 


Under a burglary policy covering loss of property owned by insured, or 
by any permanent member of insured’s household not paying board or 
rent, or by a relative of insured permanently residing with him, insured’s 
wife may maintain an action against insurer for the loss of her property 
by burglary. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

Action by Anna Smolensky against the Massachusetts Bonding & 
Insurance Company. On defendant’s motion for judgment on the plead- 
ings and for dismissal of the complaint. Motion denied. 

Frederic H. Cowden, of New York City (Hinman, Howard & Kat- 
tell, of Binghamton, of counsel), for the motion. 

Mangan & Mangan, of Binghamton, opposed. 

A. L. Kettoce, J. This is a motion for judgment on the pleadings 
and for dismissal of the complaint. It appears that the plaintiff and Harry 
Smolensky were husband and wife, and resided together as such at No. 
2385 Eighty-Second street, Brooklyn, N. Y.; that on November 1, 1921, 
Harry Smolensky applied to the defendant for a policy of insurance in- 
demnifying against theft and burglary, which was issued to him; that on 
February 12, 1922, the premises occupied by the plaintiff and her husband 
were burglarized. and .property of the value of $963 taken therefrom. 
The plaintiff alleges in her complaint that the property so taken belonged 
to her, and avers that she has furnished proof of loss to the defendant in 
compliance with the terms of the policy, but that the defendant has nei- 
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ther paid nor offered to pay to her the amount of her loss under the 
terms of the policy. The terms of the policy, so far as they effect the 
parties to this action, were as follows: 


“A. The insurance company agrees to pay to the person or persons 
designated in statement One thereof.” 

“One” reads, “Name of assured, Harry Smolensky.” The following 
provisions are also contained in the policy: 

“B. It is agreed that the insurance provided by this policy shall apply 
to all such property owned by the assured, or by any permanent member 
of the household of assured, who does not pay board or rent, or by a re- 
lative of assured permanently residing with him. 

“C. The assured shall give immediate written notice of any loss by 
telegraph, etc., and within 60 days shall furnish, under oath, a proof of 
loss. 

“D. No suit shall be brought under this policy until 3 months after 
the particulars of loss as required herein have been furnished to the com- 
pany, nor at all unless commenced within 12 months after the loss.” 

The company is absolved from making any payment under this pol- 
icy without an action is brought against the company prior to February 
12, 1923. 

The primary question thus presented on this motion is: Notwith- 
standing the fact that, under provision B of the policy, it was made to 
apply to all property owned by the assured, or by any permanent mem- 
ber of the household of assured, who does not pay board or rent, which 
of course, inclutled the plaintiff, can she maintain this action, in view of 
the express terms of provision A of the policy, above mentioned, that the 
defendant insurance company agrees to pay to the person or persons des- 
ignated in statement “One” thereof, which contains only the name of the 
assured, Harry Smolensky? 

Numerous authorities are cited by the learned counsel for the re- 
spective parties in support of their contention, respectively, that the ac- 
tion can or cannot be maintained as a matter of law. It may be that 
the precise question in point has not been decided by the courts of this 
state. In Krickl v. Ocean Accident & Guaranty Corporation, Limited, 82 
Misc. Rep. 404, 143 N. Y. Supp. 750, Seabury, J., in writing for the Appel- 
late Term in that case, said: , : 

“This is an appeal from an order denying the defendant's motion fo 
judgment on the pleadings. The action was brought to recover upon a 
policy insuring plaintiff against loss by burglary, larceny, or theft of cer- 
tain articles mentioned in said policy, a copy of which is annexed to the 
complaint. The complaint alleges that, while said contract * * * was 
in force and effect, ‘certain property belonging to plaintiff’s wife’ was 
stolen. The court below denied the motion, on the ground that the plain- 
tiff was entitled under the policy to bring the action in his own name, even 
though the property belonged to his wife. The terms of the policy justi- 
fied this ruling.” 

The motion, therefore, in that case evidently was to dismiss the com- 
plaint, because the husband had brought the action instead of the wife 
whose property was stolen. Seabury, J., says “that the plaintiff [the hus- 
band] was entitled under the policy to bring the action in his own name.” 
but does not state, nor perhaps was the court required to say, as to what 
might have happened with such a motion, had the action actually been 
brought by the wife, who suffered the loss and to whom the property be- 
longed. In the case at bar, what were the legal or equitable rights of the 
parties, if the word “equitable” may be properly here used, as between 
the plaintiff and the defendant insurance company, in case of the failure 
or refusal of Harry Smolensky to give notice of the loss of his wife under 
the terms of the policy, and in the time and manner therein required, tak- 
ing into consideration the provisions contained in subdivision A of the 
policy heretofore quoted? Does it mean that, taking all of the provisions 
of the policy as a whole, including subdivision A heretofore quoted, the 
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plaintiff is without remedy, and must take her loss, if she has one, in sil- 
ence? I am not able to reach that conclusion. 

By the express terms of the policy under consideration. the defend- 
ant insured the property owned by the assured, or by any permanent 
member of the household of assured who does not pay board or rent, or 
by a relative of assured permanently residing with him. The complaint 
alleges that the plaintiff is the wife of assured, that the property stolen 
was hers, that it was in the building in question, and that she has complied 
with all of the provisions of the policy. There was attached to the policy 
itself a schedule, which sets forth just exactly what property was insured. 
The company had full notice of what they were insuring, and had ac- 
cepted the premium for the policy insuring this property. No proof of 
loss was ever presented by Harry Smolensky, the plaintiff's husband, ei- 
ther in writing or otherwise, and no action has been brought by him, The 
construction claimed by the defendant is not equitable The defendant ac- 
cepted the risk and insured the property of both the plaintiff and her hus- 
band. No proof of loss having been presented by Harry Smolnesky within 
the requisite time, he could not now bring any action against the company, 
if this motion is sustained. It would also bar the plaintiff from prosecuting 
her action to recover the considerable loss she alleges she has sustained, 
although the defendant company covenanted to cover her property as speci- 
fied in the policy, and for which it accepted a premium. 

For the reasons stated, the motion to dismiss is denied, with $10 costs. 
Ordered accordingly. 

~~ <> 
GEIGER WATCH CASE CORPORATION v. FIDELITY & DEPOSIT 
CO. OF MARLAND e&r AL. 


(New York Supreme. Court, Special Term, New York County. 
March, 1923.) 
199 New York Supplement, 555. 

l. INSURANCE — POLICY IN NAME OF INDIVIDUAL CANNOT 
BE REFORMED, SO AS TO PERMIT RECOVERY BY CORPO- 
RATION. 

Where an individual, due to his own mistake, took out a policy of bur- 
glary insurance in his own name, instead of in the name of a corporation 
of which he owned all the stock, and which corporation owned all the goods 
insured, the corporation cannot have the policy reformed and recover there- 
under. 

(For other cases, see Insurance, Dec. Dig. § 143[5].) 


3. INSURANCE—KNOWLEDGE OF INSPECTOR NOT IMPUTED 

TO INSURER. 

Knowledge that goods were owned, not by the individual insured, but 
by a corporation in which that individual owned all of the stock, obtained 
by an inspector sent to examine the premises, cannot be imputed to insurer. 

(For other cases, see Insurance, Dec. Dig. § 95.) 


Action by the Geiger Watch Case Corporation against the Fidelity & 
Deposit Company of Maryland and another. Judgment for defendants. 

Henderson, Ely & Aldcroftt, of New York City (Moses Ely, of New 
York City, of counsel), for plaintiff. 

W. P. Harvey of New York City, for defendants, 


PLatzEK, J. [1] The action is for reformation of a policy of bur- 
glary insurance and to recover upon the policy as reformed. The reforma- 
tion sought is a change of the insured from Joachim Geiger, an individual, 
to Geiger Watch Case Corporation, a corporation, all the stock of which 
was owned by Geiger. The occurrence of the robbery is satisfactorily es- 
tablished. It is manifest that Geiger made a mistake in applying for insur- 
ance in his own name, instead of in the name of the corporation. Of course, 
the company was mistaken, too, in supposing that it was insuring goods of 
Geiger, when Geiger had, in fact, no goods to be insured. But these mis- 
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takes afford no basis for reformation of the contract, because at most they 
show that there was no agreement between the parties to do anything 
which was capable of performance. There was no agreement to indem- 
nify the corporation, and Geiger had nothing at risk. Mistake alone cannot 
justify the reformation of an agreement, though it may justify its rescis- 
sion. 

[2] Before reformation can be decreed, there must be a real agreement 
between the parties, which the written instrument, when reformed will ex- 
press. Salomon v. North British & Mercantile Ins. Co. of New York, 215 
N. Y. 214, 109 N. E. 121, L. R. A. 1917C, 106. Where a given house is 
intended to be insured, but the policy erroneously describes it as situate on 
the southerly, instead of on the northerly, side of the road (Le Gendre v. 
Scottish Union & National Ins. Co., 95 App. Div. 562, 88 N. Y. Supp. 1012), 
or where a given automobile is in the contemplation of both parties, but is 
mistakenly referred to by a wrong number (Tomato Products Co. v. 
Manufacturers’ Liability Ins. Co., 203 App. Div. 678,197 N. Y. Supp. 497), 
reformation may be decreed, because the parties had a common purpose 
which the written instrument may be made to express by the mere correc- 
tion of the mutual mistake. So, in Houlden v. Farmers’ Alliance Co-op. 
Fire Ins. Co. of Steuben County, 188 App. Div. 734, 177 N. Y. Supp. 286. 
affirmed, 231 N. Y. 636, 132 N. E. 919, the ground of the decision was that 
both parties intended to insure plaintiff as mortgagee and that the descrip- 
tion of her interest as that of an owner was due to mutual mistake. But 
here, while Geiger undoubtedly intended to secure indemnity against theft 
of the goods in his place of business, the defendant at no time gave or con- 
templated giving indemnity to the plaintiff corporation which was the 
owner of those goods. The defendant contracted and intended to contract 
only with Geiger. It cannot be forced into a contract with the corporation 
under any pretense of reformation. 

[3] Plaintiff urges that certain facts brought to the attention of the 
defendant's inspector upon his inspection of the premises led to the neces- 
sary inference that the business was being conducted by the corporation and 
not by Geiger individually. However this may be, the conclusive answer 
to the suggestion is that the knowledge of a miere inspector sent to examine 
the premises or the safe cannot be imputed to the company. McCormack 
v. Security Mut. Life Ins. Co., 220 N. Y. 447, 116 N. E. 74. The sufficiency 
of plaintiff's books and records is not in issue. Danerhirsch v. Travelers’ 
Indemnity Co., 202 App. Div. 207, 195 N. Y. Supp. 110. There must be 
judgment for the defendant, with costs. The requests for findings have 
been passed upon. Settle decision on notice. 

Judgment accordingly 

Ee 


BANDLER v. GLOBE & RUTGERS FIRE INS. CO. 

(New York Supreme Court, Appellate Division, First Department. May 
18, 1923.) 

199 New York Supplement, 707. 

1, INSURANCE—COMPLAINT FAILING TO SET OUT TERMS 
OF THEFT POLICY HELD DEFECTIVE, AS PLEADING 
MERE CONCLUSIONS, THOUGH DEFENDANT HAD COPY 
OF POLICY. . 

A complaint in an action on a theft policy which alleged that plain- 
tiff “suffered loss by theft of property covered under the said policy of 
insurance while in transportation under the terms of said policy,’ and 
“that plaintiff has duly performed all the covenants and conditions to 
the terms of said policy,” but did not set out the policy, nor the material 
provisions thereof, did not allege sufficient facts to constitute a cause 
of action, but pleaded mere conclusions, and the fact that it alleged that 
a copy of the policy was in defendant's possession did not cure the defect. 

(For other cases, see Insurance Dec. Dig. § 631.) 
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3. INSURANCE — COMPLAINT, FAILING TO ALLEGE PLAIN- 

TIFF’'S OWNERSHIP, HELD DEFECTIVE. 

A complaint in an action on a theft policy, which did not allege own- 
ership in the plaintiff, was defective, in failing to show an insurable in- 
terest. 

(For other cases, see Insurance, Dec. Dig. § 630.) 

Appeal from Special Term. 

Action by Maurice Bandler against the Globe & Rutgers Fire Insur- 
ance Company. From an order denying defendant’s motion for judg- 
ment dismissing the complaint, defendant appeals. Order reversed, and 
motion granted, with leave to plaintiff to serve an amended complaint 
within 20 days. 

Argued before Clarke, P. J., and Dowling, Smith, Finch, and Mc- 
Avoy, JJ. 

Levy & Becker. of New York City (Joseph Levy, of New York City, 
of counsel), for appellant. 

Stern & Marks, of New York City (William Leonard Berk, of New 
York City. of- counsel. and Sydney W. Stern, of New York City, on the 
brief), for respondent. 

Fincu, J. [1] For the purposes of this decision it is sufficient to 
say that the complaint fails to comply with the rules of pleading, in that 
it does not allege the facts upon which the action is based. The plaintiff 
sues to recover a loss sustained by the theft of certain goods alleged to 
be covered by a policy of insurance issued by the defendant. Neither the 
policy nor the material provisions thereof are set forth in the complaint. 
Conclusions only are pleaded; i. e.. that the plaintiff “suffered loss by 
theft of property covered under the said policy of insurance, while in 
transportation under the terms of said policy”; that plaintiff “reported 
said loss to the defendant as provided by the terms of said policy”; that 
“plaintiff has duly performed all the covenants and conditions under the 
terms of said policy of insurance on his part to be performed.” This is 
not sufficient. Todd v. Union Casualty & Surety Co., 70 App. Div. 52, 74 
N. Y. Supp. 1062; Prichard v. Security Mut. Life Ins. Co., 140 App. Div. 
879. 880. 124 N. Y. Supp. 650. 

[2] It is obvious that the defendant cannot put in issue any of the 
facts upon which the plaintiff relies to sustain his cause of action, in the 
absence of such facts being pleaded. It is true the complaint alleges that 
a copy of the policy is in the defendant’s possession, but that does not 
cure the defect, because. as was said in Boiardi v. Marden. Orth & Hast- 
ings Corporation, 194 App. Div. 307, 310, 185 N. Y. Supp. 331, 334: 

“The mere reference to a contract in a pleading does not make the 
contract a part of the pleading unless a copy thereof is annexed.” 

To permit such a form of pleading would, in effect. reverse the or- 
der of pleading and cast on the defendant the burden of setting forth the 
contract sued on by the plaintiff, and of alleging why the plaintiff is not 
entitled to recover thereon. 

[3] It is to be noted, aiso, that the complaint does not allege any 
ownership in the plaintiff of the goods insured. and hence the complaint 
is also defective in failing to show an insurable interest in the plaintiff. 
Fowler v. New York Indemnity Ins. Co., 26 N. Y. 422. 

It follows that the order should be reversed, with $10 costs and dis- 
bursements. and the motion granted, with $10 costs, with leave to plain- 
tiff to serve an amended complaint within 20 days upon payment of said 
costs. 

Order filed. All concur. 
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SCHWARTZ et aL. v. FIDELITY & CASUALTY CO. OF NEW 
YORK. 
(New York Supreme Court, New York County. February, 1923.) 
199 New York Supplement, 270. 

1. INSURANCE — CONCEALMENT OF FACT THAT ASSURED 
OCCUPIED ONLY PART OF FOURTH FLOOR HELD VIOLA- 
TION OF WARRANTY IN BURGLARY POLICY THAT AS- 
SURED OCCUPIED FOURTH FLOOR.’ 

Where one of the warranties in a burglary policy was “that the assured 
occupies the fourth floor,” assured’s concealment of the fact that when the 
policy was issued the rear half of the fourth floor was under a sub-lease 
to another concern conducting an entirely different business was a violation 
of this warranty. 

(For other cases, see Insurance, Dec. Dig. § 279.) 

2. INSURANCE — EVIDENCE HELD NOT TO ESTABLISH “EN- 
TRY,” WITHIN MEANING OF BURGLARY POLICY. 

Evidence of marks of violence on a door leading from an interior pri- 
vate hallway to insured’s stockroom /ield not sufficient proof of an “entry,” 
within the meaning of a burglary policy indemnifying for loss by felonious 
taking of property from within the premises by one making entry into the 
premises by the use of actual force and violence, of which there shall 
be visible marks on the premises at the place of such entry. 

‘For other cases, see Insurance, Dec. Dig. § 425.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Entry.) 

Action by Jacob Schwartz and another, as copartners trading under 
the name of Schwartz & Co., against the Fidelity & Casualty Company of 
New York. On defendant’s motion to dismiss the complaint, made at the 
end of the case. Motion granted. 

Louis Dorfman, of New York City, for plaintiff. 

Nadal, Jones & Mowton, of New York City, for defendant. 


Lypon, J. This action was brought to recover upon an insurance pol- 
icy for a loss alleged to have been sustained by the plaintiffs by reason of 
a burglary in their place of business on the fourth floor of Nos. 63 and 65 
West Thirty-Sixth street, in the borough of Manhattan, city of New York. 
The facts in this case are rather unusual, and at the end of the whole case 
decision was reserved on the motion of the defendant to dismiss the com- 
plaint, subject to the coming in of the verdict. The jury brought in a ver- 
dict in favor of the plaintiffs, and thereafter the defendant moved to set it 
— upon all of the grounds set forth in section 549 of the Civil Practice 
Act. 

It appears that the plaintiffs were lessees of the fourth floor of the 
said premises. At the time the policy was taken out by the plaintiffs, the 
rear half of the said loft was under sublease to a firm known as Simon & 
Schechter, who did a general contracting business in the manufacture of 
ladies’ garments. The plaintiffs were jobbers in readymade suits and cloaks. 
The part of the premises occupied by the said subtenant was divided from 
those of the plaintiffs by a hallway constructed entirely within the loft and 
running across the same. Bordering on the interior hallway was the plain- 
tiffs’ stockroom from which the goods were stolen. The entrance to the 
fourth floor loft was from two elevators, and also a door leading from the 
stairs of the building. At night the doors of the elevators were secured by 
bars of iron, and a Fox lock, and also the door to the common stairway was 
a locked with a Fox lock, and in this way the fourth floor was 
closed. 

The plaintiffs contend that there is a public hallway on the fourth 
floor, as shown on their map in evidence. This so-called hallway was 
created by plaintiffs, by arrangement of fixtures inside the fourth floor 
which they put up, and which fixtures were removed by the plaintiffs 
when they vacated the premises. The door leading from the so-called 
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public highway into the loft was not locked. In order to remove the 
bars from the elevators one would have to enter this self-created so-called 
public hallway from the stairway. Keys to the door at the head of the 
stairway were in possession of the employees of the subtenant as well as 
the tenant, and the morning on which the burglary was discovered an em- 
ployee of the subtenant was the first one to appear, and open the premises. 

[1] The policy in this case was known as a mercantile open stock 
policy, which indemnified, subject to the general provisions therein con- 
tained, so far as this case is concerned: 

“For all loss by the felonious taking of property, from within the 
premises, by any person or persons who shall have made entry into the 
premises at any time during the day or night when the premises are not 
actually open for the transaction of business by the use of actual force 
and violence of which there should be visible marks made by tools or ex- 
plosives upon the premises at the place of such entry.” 

The policy was issued upon, and had for its basis, certain statements 
of the assured, which were made warranties, and the company relied upon 
the said schedule of statements of the assured. One of the said warranties 
that the plaintiff made was “that the assured occupies the fourth floor.” 
Nothing was said in the policy to the effect that the assured occupied only 
the front half of the fourth floor. Another warranty was: 

“The business conducted by the assured in the premises is that of 
cloaks and suits.” 

In my opinion, it was necessary for the assured to have revealed the 
fact in their statement or warranties that they occupied only part of the 
fourth floor, and that the rear half was under a sublease to another con- 
cern conducting an entirely different business. It is difficult to believe that 
it was the intention of the insurance company to issue this insurance to the 
plaintiffs, notwithstanding the fact that possession of a substantial portion 
of the fourth floor was allowed to remain in the hands of strangers to the 
policy, who had keys enabling them to enter at will. There was clearly a 
violation of the warranty that they occupied the fourth floor when the as- 
sured permitted such tenant to continue in possession of a part of the prem- 
ises. 

[2] As to the requirement of the policy that, before recovery could 
be had thereunder, it must be shown that property was taken from within 
the premises by any person or persons who shall have made entry into the 
premises by the use of actual force and violence, of which there should be 
visible marks made by tools or explosives upon the premises at the place of 
such entry, I have reached the conclusion that there is not sufficient proof 
of any such entry in this case. The only visible marks of violence or force, 
as shown by the plaintiffs, are found to be on the door leading from the 
interior private hallway to the stockroom dnd the adjacent wire netting 
which composed the wall of said room. There were no marks whatever of 
any kind on the door leading from the public stairway to the so-called pub- 
lic hallway on the fourth floor, nor any marks on the elevator doors lead- 
ing to the said public hallway, nor any marks on the door leading from the 
said public hallway into the fourth loft occupied by the plaintiffs although, 
as heretofore stated, this door was not locked. 

The plaintiffs’ counsel claims that this interior hallway must be con- 
sidered a public hallway, and therefore the marks of violence on the door 
of the stockroom are sufficient evidence of the burglary under this policy. 
To this contention I cannot subscribe. It is conceded that the attention of 
the defendant was never called to the fact that there existed an interior 
hallway dividing the plaintiffs’ premises from that of the subtenant, and it 
is therefore difficult to understand how it could have been within the con- 
templation of the defendant company to have issued this policy of insurance 
as against the burglarious taking of goods from an interior room without 
the slightest evidence of any marks of tools on any exterior entrance into 
the fourth floor. 

This action is brought to recover on a policy or contract of insur- 
ance, and the parties to this contract determined what their agreement 
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was by the terms of the policy, and they must each abide by said terms. 

Compliance with the conditions and provisions in the policy is a condition 

precedent that must be established by the plaintiffs before there can be a 

recovery. In the absence of evidence on the part of the plaintiffs that there 

were visible marks of violence at the place of such entry into the fourth 
loft there cannot be a recovery, even aside from the question of the viola- 
tion of the warranty. 

For the foregoing reasons, the verdict is against the weight of evi- 
dence and is set aside. The motion of the defendant to dismiss the com- 
plaint, made at the end of the whole case, must be granted. Complaint dis- 
missed, with an exception to the plaintiffs. Thirty days’ stay and 60 days 
to make a case. 

Judgment accordingly. 

—_—-<- 
LONDON GUARANTEE & ACCIDENT CO., Limitep, v. MARINE 
REPAIR CORPORATION, 
(New York Supreme Court; Appellate Term, First Department. April 
17, 1923.) : 
199 New York Supplement, 237. 

1. INSURANCE—EMPLOYER’S LIABILITY POLICY HELD NOT 
VOID AS RESPECTS EMPLOYEES NOT SUBJECT TO 
WORKMEN'S COMPENSATION LAW. 

In action by insurer for unpaid premiums on employer’s liability pol- 
icy, indorsed “Universal Standard Workmen’s Compensation Policy,” the 
defense that the policy was void as to employees engaged in maritime 
work, because they were not within the Workmen’s Compensation Law, 
could not be sustained, where the policy, although specifically providing 
for payment of workmen's compensation obligations, also contracted to 
indemnify against loss by reason of liability for damages from injuries to 
employees generally. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by the London Guarantee & Accident Company, Limited, 
against the Marine. Repair Corporation. From a judgment for defendant 
(195 N. Y. Supp. 492), after trial before the court without a jury, plain- 
tiff appeals.. Reversed, and judgment ordered for plaintiff. 

Argued February term, 1923, before Lehman, Lydon, and Burr, JJ. 

William Butler, of New York City (Joseph W. Bryan, of New York 
City, of counsel), for appellant. 

Stires & Barron, of New York City (Bernard S. Barron, of New York 
City, of counsel), for respondent. 


LeuMAN, J. [1] The plaintiff issued to the defendant about the 31st 
day of May, 1920, a certain policy of insurance upon a form which on its 
back is indorsed in print as “Universal Standard Workmen’s Compensation 
Policy” and bears in large letters the words “Read Your Policy.” On the 
18th day of March, 1921, the defendant canceled the policy. The plaintiff 
thereupon brought this action for unpaid premiums claimed to be due at 
the time of cancellation. The premiums were based upon the remunera- 
tion paid by defendant to its employees and the rate to be paid varied in 
accordance with the work performed by the different classes of employees. 
The larger part of the premitims was payable for employees performing 
maritime work, which the Supreme Court of the United States in the cases 
of Southern Pacific Co. v. Jensen, 244 U. S. 205, 37 Sup. Ct. 524, 61 L. Ed. 
1086, L. R. A. 1918C, 451, Ann. Cas. 1917E, 900, and Knickerbocker Ice Co. 
v. Stewart, 253 U. S. 149, 40 Sup. Ct. 438, 64 L. Ed. 834, 11 A. L. R. 1145, 
decided could not be included in the protection afforded by a Workmen’s 
Compensation Act enacted by a state. 

The defendant pleaded as a defense to the action for unpaid prem- 
iums and as a counterclaim for the premiums already paid that the policy 
was void and without consideration because the policy insured only against 
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liability under the Workmen’s Compensation Acts of New York and New 
Jersey, and these acts were not applicable to the business conducted by the 
defendant. The learned trial justice has sustained the defense and the 
counterclaim, in so far as the premiums under the policy were based upon 
the 1emuneration paid to the actual maritime workers as distinguished from 
those who worked ashore and in so far as the policy covered the risk of 
such maritime work. 

The correctness of the decision in favor of the defendant depends upon 
three propositions: First, that the contract of insurance coyered only lia- 
bility under the Workmen's Compensation Acts; second, that no risk as to 
maritime workers ever attached under the policy under the Workmen’s 
Compensation Acts because the Supreme Court of the United States had de- 
cided before the policy was issued that these acts were not applicable to 
maritime work; third, that the contract was severable as to the different 
classes of workmen covered by the policy. The learned justice below has 
written a clear and careful opinion covering the last two propositions, and, 
for the purpose of this appeal I am willing to assume that they are valid; 
but I cannot agree with his interpretation of the policy of insurance which, 
in my opinion, completely indemnifies the defendant for all liability for any 
personal injuries suffered by its employees, and therefore was based upon 
good consideration, even as far as concerns the maritime workers. 

The policy provides that the London Guarantee & Accident Company, 

Limited, of London, England— 
“does hereby agree with this employer, named and described as such in 
the declarations forming a part hereof, as respects personal injuries sus- 
tained by employees, including death at any time resulting therefrom as fol- 
lows: 

“1. (a) To pay promptly to any person entitled thereto, under the 
Workmen’s Compensation Law and in the manner therein provided, the en- 
= amount of any sum due, and all installments thereof as they become 

ue, 


“(1) To such person because of the obligation for compensation for 
any such injury imposed upon or accepted by this employer under such of 
certain statutes, as may be applicable thereto, cited and described in an 
indorsement attached to this policy, each of which statutes is herein ref- 
erred to as the Workmen's Compensation Law. 

“(2) For the benefit of such persons the proper cost of whatever 
medical, surgical, nurse or hospital services, medical or surgical appara- 
tus, or applicances and medicines, or, in the event of fatal injury, what- 
ever funeral expenses are required by the provisions of such Workmen’s 
Compensation Law. 

“It is agreed that all of the provisions of each Workmen’s Compensa- 
tion Law covered hereby shall be and remain a part of this contract as 
fully and completely as if written herein, so far as they apply to compensa- 
tion or other benefits for any personal injury or death covered by this pol- 
icy, while this policy shall remain in force. Nothing herein contained shall 
operate to so extend this policy as to include withm its terms any Work- 
men’s Compensation Law, scheme or plan not cited in an indorsement hereto 
attached 

“1. (b) To indemnify this employer against loss by reason of the liability 
imposed upon him by law for damages on account of such injuries to such 
of said employees as are legally employed whereever such injuries may be 
sustained within the territorial limits of the United States of America or 
the Dominion of Canada.” 

The trial justice has found that: 

“The policy purports to give to any employee of defendant entitled to 
compersation under the New York and New Jersey Workmen’s Compensa- 
tion Laws a direct right against the plaintiff for the amount due any such 
employee for injuries sustained. In it plaintiff also contracts to indemnify 
the defendant for any such payments if defendant should pay in the first 
instance.” (Italics are mine.) 

In my opinion the clause 1 (b), quoted above, which covers the in- 
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demnity to the defendant, cannot be restricted to indemnity for payments 
made by the employer under the Workmen’s Compensation Acts; but, on 
the contrary, in clear terms the plaintiff has agreed to indemnify the de- 
fendant— 

“against loss by reason of the liability imposed upon him by law for dam- 
ages on account of such injuries to such of said employees as are legally 
employed wherever such injuries may be sustained within the territorial 
limits of the United States of America or the Dominion of Canada.” 

The words “such injuries to such of said employees” can refer only 
to the first paragraph of the policy, which states that the agreement is 
made “as respects personal injuries sustained by employees. * * *” It 
seems to me quite evident that under the policy the plaintiff agreed to pay 
all obligations imposed upon the employer under the Workmen’s Compen- 
sation Law, and in addition to indemnify the employer against all loss by 
reason of any liability imposed upon him by law on account of personal in- 
juries to such of its employees as are legally employed, if for any reason 
the law, whether statutory or common law, imposed any additional or other 
liability beyond payment under the Workmen’s Compensation Law. In 
other words, the policy provides for complete protection to the employer 
against all liability for injuries to his employees, and under its terms the 
risk covered by the policy did attach, though perhaps in a different form 
from that intended by the parties. 

[2] It is contended, however, that the actual agreement of the parties 
was for a policy to cover only liability under the Workmen's Compensation 
Law, and that, even though the policy may have covered other liability, 
“there was no contract so far as the additional insurance was concerned.” 
Zurich General Accident & Liability Ins. Co., Limited, of Zurich, Switzer- 
land, v. Union Ferry Co. of New York, 203 App. Div. 168, 196 N. Y. Supp. 
693. It is doubtless true that as pointed out in that case and in the same 
case as reported in 198 App. Div. 307, 190 N. Y. Supp. 468, where there 
has been mutual mistake or mistake on one side and fraud on the other, 
there may be a rescission of part of the policy or a reformation of the pol- 
icy as a whole. Whether such facts, if established, would constitute a de- 
fense of which the Municipal Court has jurisdiction, need not be considered 
by us, for no such defense has been ¢ither pleaded or proven. The answer 
alleges that: 

“The plaintiff issued a certain policy of insurance No. 13752 * * * 
which contract is to be read with the same force and effect as if hereinbe- 
fore set forth; * * * that in and by said contract plaintiff did not 
agree to insure defendant for compensation or damages for personal in- 
jury,” etc. 

[3] An answer which specifically sets forth the making of a written 
contract and incorporates its terms by reference cannot be said to put in 
issue the making-of the contract in those terms merely because it sets forth 
a legal construction inconsistent with these terms. Moreover, there is no- 
thing in the evidence to sustain a finding that the policy does not repre- 
sent the true intent of the parties. The policy was admitted in evidence 
without objection. The only evidence as to conversations leading up to 
the delivery of the policy was a single question and answer: 

“Q. On or about the 30th day of May, 1920, did a solicitor of the Lon- 
don & Guarantee Accident Company come to you and request that you 
insure under the Workmen’s Compensation Act? <A. Yes.” 

This certainly does not prove that the defendant intended to make a 
contract for less protection than it actually received. If the defendant con- 
tends that it was misled by the indorsement on the back, “Universal Stand- 
ard Workmen's Compensation Policy,” the plaintiff may well retort that 
the words following “Read Your Policy” are much larger and plainer, and 
at least call for some explanation of why the policy was not read. A. pol- 
icy which is received and held by the assured for nine months, during 
which a risk attached according to its terms, and under which the insured 
was obligated to pay an annual premium of more than $1,000, cannot be 
lightly disregarded on a plea, even if properly urged, that it did not repre- 
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sent the true contract of the parties, and that the assured actually agreed 

only to accept a lesser protection against a risk which never attached, and 

such a plea must be overruled, where there is no claim that the assured did 

not agree to pay the full premium, even for the lesser protection, and no 

proof of the actual contract, or that the assured did not read the policy, 
and, if it did not read the policy, no explanation of why it did not do so. 

Judgment should be reversed, with $30 costs, and judgment ordered 
for plaintift in the sum of $763.89, with interest from March 18, 1921, and 
appropriate costs in the court below. All concur. 

me 
FLIASHNICK v. MASSACHUSETTS BONDING & INS. CO. 
(New York Supreme Court, Appellate Term, First Department. 
April 17, 1923.) 
199 New York Supplement, 187. 

2. INSURANCE--EVIDENCE HELD NOT TO WARRANT FINDING 
OF WAIVER OF NOTICE AND PROOF OF LOSS. 

Where insured lost by burglary, theft*or larceny a ring, which she did 
not see on the day of the loss in the place from which she believed it was 
taken, and there was an inexcusable and unexplained delay of two weeks in 
notifying the insurer, and a failure to {ile proof of loss within 60 days, as 
required by the policy, testimony that insurer’s agent had acquiesced in the 
delay, which was denied by the agent, and that the agent investigated the 
claim for loss, held insufficient to warrant finding of a waiver of notice and 
proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

3. INSURANCE—REQUIREMENT OF NOTICE AND PROOF OF 
LOSS UNDER BURGLARY POLICY REASONABLE, AND 
FAILURE TO COMPLY PRECLUDED RECOVERY. 

A provision of burglary and theft insurance policy requiring immediate 
notice to the insurer on discovery of the loss, and requiring that proof of 
loss be made within 60 days after the date of loss, held a reasonable require- 
ment, and failure to comply therewith precluded recovery. 

(For other cases, see Insurance, Dec. Dig. § 539[5]) 

Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by Barnard Fliashnick against the Massachusetts Bonding & 
Insurance Company. From a judgment for plaintiff, defendant appeals. 
Reversed, and new trial ordered. 

Argued February term, 1923, before Lehman, Lydon ,and Burr, JJ. 


Frederic H. Cowden, of New York City, for appellant. 

Fliashnick & Sustick, of New York City (Emanuel Sustick, of New 
York City, of counsel), for respondent. 

Burr, J. Action on a policy of insurance whereby the defendant com- 

pany agreed to indemnify the plaintiff for— 
“direct loss by burglary, theft, or larceny of any of the property insured 
hereunder, occasioned by its felonious abstraction from within the house, 
building, apartment, or rooms occupied by the assured, * * * by any 
domestic servant or other employee of the insured, or by any other person 
or persons excepting any person whose property is insured hereunder.” 

The policy covered property contained in the plaintiff’s residence to 
the extent of $1,000; i. e., $500 on jewelry, precious stones, etc., and $500 
on money, securities, wearing apparel, etc. Plaintiff brings this action for 
the sum of $500, the amount of the policy applicable to jewelry, claiming 
that on June 15, 1922, his wife lost a ring belonging to her, worth about 
$1,000. 

[1, 2] Proof of the loss of the ring rests entirely upon the testimony 
cf plaintiff's wife. She testified that on June 15, 1922, she went to her safe 
deposit box in the West End Bank, Brooklyn, where she kept her jewelry, 
and took from the box two pieces of tissue paper which she placed in her 

126——Vol. LXI. 
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bag. One of these pieces of tissue paper contained two rings while the 
other contained a pin. She testified that, though she did not see the rings, 
she could feel two rings through the tissue paper in the one package. One 
of these rings was the solitaire diamond ring in question, weighng about 
3% carats. After placing the two packages of tissue paper in her bag, she 
went to a manicurist or hairdresser, where she placed the bag in her lap 
while she had her nails manicured. She then went to a grocery store, where 
she ordered some things, meanwhile holding the bag in her hand, and then 
proceeded home. When she reached home she opened the bag, glanced in, 
saw the two tissue paper packages there, but did not open them, closed the 
bag, and put it in a work box in the dining room, and went out on the 
porch of her house, where she sat for an hour. She then went upstairs to 
get dressed to go to a wedding, which took another half hour or so. It ap- 
pears she took her bag upstairs with her, but did not look at the inside of 
the bag until she had finished dressing, when she opened the bag and found 
that, although the pin was still in the tissue paper which contained it, one 
of the rings in the other piece of tissue paper had fallen to the bottom of 
the bag, and the-other ring, the solitaire in question, was missing. The 
tissue paper containing the two rings, she says, was not in the same condi- 
tion as when she looked at it upon her arrival home. 

It appears that a friend, a Mrs. Mark, wife of the insurance broker 
whe procured the policy of insurance for plaintiff, was with her at the 
house when the loss was discovered. There was a maid working for the 
plaintiff’s wife at the time, but the witness said nothing to the maid con- 
cerning the jewelry until the next day, when she asked the maid to help 
her hunt for the ring. The police were notified the evening of the same 
day, and came to the house the next morning. Plaintiff’s wife was not 
certain the ring had been stolen. She only knew that it was missing. When 
asked if she had told the the maid that she did not know where she lost it, 
she said ° 

“Of course not. Well, I don’t know. I assume it was taken from the 
house.” . 

She made no search on June 15th, except to look in the bag and around 
the bag, but later she did make a search of the house. 

The policy of insurance provides: 

“8. The assured, upon discovery of any loss or attempt thereat, shall 
give immediate written knowledge thereof to any agent of the company, or 
by telegraph (at the company’s expense) to the company at its home office 
in Boston, Mass., and shall also give immediate notice thereof to the police 
authorities having jurisdiction. * * *” 

The first notice received by defendant of the loss was through the re- 
ceipt of a letter, written by Mr. Mark, the insurance broker, on June 30, 
1922, 15 days after the alleged loss of the ring. Mark was the broker who 
procured the policy of insurance, and is the husband of Mrs. Mark, who 
was with plaintiff's wife when the latter discovered the ring was missing. 
Mark testified he had a conversation with plaintiff and plaintiff's wife on 
the day of the loss, ,and reported the matter to the police; that there was 
some talk between them as to whether the policy of insurance was a theft 
policy or burglary; and that meanwhile he did not communicate with de- 
fendant. He states, however, he did not see plaintiff for the next two 
weeks after June 15th, because plaintiff and his wife went away on a trip 
a day or two after the 15th of June. Mrs. Fliashnick, the wife of plaintiff, 
however. testified : ; 

“Q. As I understand it, the loss occurred about the 15th of June. When 
did you go on a vacation? A. The Ist of July. 

“Q. On the Ist of July until the time you got back from your vacation, 
you weren't at home. A. No; I wasn’t home. We were away about two 
weeks. I came back about the 15th of July.” 

The policy required a proof of loss to be filed with defendant within 
60 days after the date of loss. The time for filing of such proof of loss 
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expired abovt August 14th, but no request for proof of loss was made until 
August 17th, when Ira S. Mark wrote defendant, requesting a blank proof 
of loss, and when informed by defendant, on August 18th, that he would 
not be furnished with a proof of loss, Mark prepared a proof of loss upon 
a form which he had in his office, and mailed it to defendant on August 24th, 
which proof of loss was later returned by defendant on the ground that the 
time for filing the same had expired. Mark attempted to prove a custom 
on the part of defendant whereby proof of loss was dispensed with until 
defendant’s investigation into the loss had been concluded. Delay in the 
investigation had no bearing whatsoever on the filing of the proof of loss, 
and the evidence of Mark as to such alleged custom, in the face of the de- 
nial by Pfeiffer, the agent of the defendant company with whom Mark had 
his dealings, is not sufficient to establish the existence of any such custom 
on the part of defendant. The witness was unable to cite any instance in 
which the defendant company had waived the proof of loss within the 60 
days, and gave but one instance where another company had waived the 60- 
day provision in connection with an automobile policy. 

The insured claims to have lost by burglary, theft, or larceny a ring 
which his wife did not see on the day of the loss in the place from which 
she believes it was taken; there was a delay of two weeks in notifying the 
company, which is not excused or satisfactorily explained by the testimony; 
and, finally, there is a failure to file the proof of loss within 60 days, as 
required by the policy, which failure the plaintiff's broker (Mark) en- 
deavored to excuse or explain by an alleged conversation with Pfeiffer, the 
defendant’s agent, in which conversation it is claimed defendant acquiesced 
in the delay. This alleged conversation is flatly denied by Pfeiffer. The 
trial justice below waived aside all the provisions of the policy arid said in 
effect that the plaintiff’s wife must have been telling the truth, because, if 
she had not, she would have made things worse, and held that the defendant 
waived the requirements as to notice by investigating the broker’s statement 
that the loss occurred on the 15th of June. 

[3] The.provisions of the policy as to notice and as to filing proof of 
loss are reasonable requirements and failure to comply with them will pre- 
vent a recovery. Reich v. Maryland Casualty Co., 54 Misc. Rep. 585, 104 
N. Y. Supp. 984; Katzenstein v. Fidelity & Casualty Co. of New York, 
48 Misc. Rep. 496, 96 N. Y. Supp. 183; Blossom v. Lycoming Fire Ins. Co., 
64 N. Y. 162; Quinlan v. Providence-Washington Ins. Co., 61 Hun, 618, 
15 N. Y. Supp. 317, affirmed 133 N. Y. 356, 31 N. E. 31, 28 Am. St. Rep. 
645; Whiteside v. North American Acc. Ins. Co., 200 N. Y. 320, 93 N. E. 
048, 35 L. R. A. (N. S.) 696. The evidence introduced by plaintiff fails to 
establish a waiver of either of these provisions on the part of defendant. 
The judgment was against the weight of evidence and must be reversed. 

Judgment reversed, and a new trial ordered, with $30 costs to ap- 


pellant to abide the event. All concur. 
——__ ~<a 


In rE PHILLIPS, SuperinTENDENT oF INSURANCE (CASUALTY Co. OF 
AMERICA). 


In RE MACKEY. 


APPEAL OF STODDARD, SuPERINTENDENT OF INSURANCE. 
(New York Supreme Court, Appellate Division, First Department. July 
6, 1923.) 
200 New York Supplement, 639. 

1. INSURANCE — DEPOSIT OF DEFUNCT FOREIGN CASUALTY 
CORPORATION, DEPOSITED AT TIME PERMISSION TO DO 
BUSINESS WAS GRANTED, MAY BE DISTRIBUTED AMONG 
LOCAL CREDITORS. 

Notwithstanding an objection of discrimination against creditors, a 

Texas court was within its rights in appointing a receiver and distributing 
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among the Texas creditors of a New York defunct casualty corporation, 
authorized to do business under Insurance Law N. Y. § 70, subds. 2-9, the 
trust fund deposited under Rev. St. Tex. 1911, art. 4930, at the time per- 
mission to do business in Texas was granted. 

(For other cases, see Insurance, Dec. Dig. § 21.) 

2. MASTER AND SERVANT — FOREIGN COMPENSATION 

AWARD ENTITLED TO FULL FAITH AND CREDIT. 

A decision of the Industrial Accident Board of Texas, granting com- 
pensation for the death of an employee, is entitled to full faith and credit 
in New York. 

(For other cases, see Master and Servant, Dec. Dig. § 416.) 

Appeal from Special Term, New York County. 

In the matter of the application of the People of the State of New 
York, by Jesse S. Phillips, as Superintendent of Insurance, for an order 
to take possession of the property and liquidate the business of the Cas- 
ualty Company of America. From an order allowing John W. Mackey, 
guardian of Roy and Cleo Weidner, citizens of the state of Texas, a com- 
pensation claim for the sum of $4,170, and directing dividends thereon to 
be paid, confirming the report of the referee appointed to hear, take evi- 
dence, and report thereon with his opinion, and denying the motion of the 
liquidator for the dismissal and disallowance of the claim, Francis R. 
Stoddard, his successor in the office of Superintendent of Insurance, ap- 
peals. Order affirmed. 

Argued before Clarke, P. J., and Smith, Merrell, McAvoy, and Mar- 
tin, JJ. 

Clarence C. Fowler, of New York City (Clarence C. Fowler, of New 
York City, of counsel, and Charles P. Robinson, of New York City, and 
Torrey A. Ball, of Oswego, on the brief), for appellant. 

Watson, Harrington & Sheppard, of New York City (Walter C. Shep- 
pard, of New York City, of counsel, and John M. Harrington, of New 
York City, on the brief), for respondent. 

Martin, J. The Casualty Company of America was a New York cor- 
poration authorized to underwrite the kinds of insurance permitted by sub- 
divisions 2, 4, 5, 6, 7, 8, and 9 of section 70 of the Insurance Law of New 
York. (See McKinney’s Consol. Laws and Supp.) In 1914 the company, 
as a condition prerequisite to acquiring permission to do business in the 
state of Texas, deposited with the treasurer of that state securities of the 
value of $50,000. The deposit was made pursuant to a statute of the state 
of Texas then in force, and known as article 4930 of the Revised Statutes 
In 1915 the company surrendered its rights to do business in Texas, with- 
drew from the state, and left the deposit in possession of the treasurer, but 
failed to comply with the law of Texas requiring the filing of a bond for 
the protection of its outstanding contracts. 

On May 4, 1917, the superintendent of insurance of the state of New 
York was directed by an order of the Supreme Court of New York forth- 
with to take possession of the property and liquidate the business of the 
company under and pursuant to section 63 of the Insurance Law of the 
state of New York. (See McKinney’s Consol. Laws and Supp.) The or- 
der provides in part as follows: 

“Ordered, that Jesse S. Phillips, and his successors in office, as super- 
intendent of insurance, be, and he hereby is, directed to take possession of 
the property and liquidate the business of the said Casualty Company of 
America, under and pursuant to section 63 of the Insurance Law, and they 
are hereby vested with title to all of the property, contracts and rights of 
action of the said company, and directed to deal with the same in their own 
names as superintendent of insurance; and the said Casualty Company ot 
America, its officers, agents, and employees, and all other persons having 
any property or effects of the said corporation, are hereby directed forth- 
with to assign, transfer, and deliver to the said superintendent of insurance 
all the said property or effects, in whoseoever name the same may be.” 

On May 4, 1917, and immediately upon the entry of the order of 
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liquidation, the superintendent of insurance took possession of the business 
and affairs of the company, and forthwith gave formal notice of the mak- 
ing and entry of the order of liquidation, including a notice that claims 
should be filed with him on or before August 15, 1917, and a general de- 
mand that all assets and property should be immediately surrendered to 
him as liquidator, and that all claims against the company would be deter- 
mined and the assets thereof would be distributed to its creditors, policy 
holders, stockholders, and all other persons interested in its affairs, without 
further notice to persons failing to comply with the directions contained in 
the notice. The parties herein conceded, upon the record before the ref- 
eree, facts that may be summarized as follows: 

The Charles Clarke Company of Texas was duly insured by the Cas- 
ualty Company of America prior to and on September 10, 1915, according 
to the provisions of chapter 179 of the General Laws of the state of Texas 
of 1913, being an act relating to employers’ liability, and providing for the 
compensation of certain employees and their representatives and benefici- 
aries, under a compensation policy covering personal injuries sustained by 
its employees in the course of their employment and for deaths resulting 
from such injuries. Robert Weidner, deceased, met his death on Septem- 
ber 10, 1915, by drowning, in the course of employment as a diver for the 
said Charles Clarke Company. By virtue of the aforesaid act, the Indus- 
trial Accident Board of the state of Texas duly considered the claim of 
the beneficiaries of the said Robert Weidner, deceased, and duly ordered 
and zdjudged that the said Casualty Company of America pay to the legal 
beneficiaries of Robert Weidner, deceased, $15 per week, dating from Sept- 
ember 10, 1915, and continuing thereafter for the full term of 360 weeks. 

Thereafter, John W. Mackey was appointed guardian of Roy and Cleo 
Weidner, legal beneficiaries of said Robert Weidner, deceased. The Cas- 
ualty Company of America began payments so awarded by the Industrial 
Accident Board of the state of Texas. There was accordingly paid to the 
said Mackey, as guardian, the sum of $15 per week for a period of 82 
weeks, totaling $1,230. There were no further payments made after May 
4, 1917, when the order of liquidation was entered. The duly verified claim 
of John W. Mackey as guardian was filed with the liquidator on July 27, 
1917, for the sum of $4,170, the aggregate balance of said payments, with 
interest thereon from September 10, 1915, figured at the rate of $15 per 
week for a period of 278 weeks. In the report of the liquidator of the 
Casualty Company of America, which was filed in the office of the clerk 
of the county of New York on the 9th day of July, 1921, it is asserted that 
the claims of Texas creditors were disallowed for the same reasons given 
for the disallowance of Ohio claims. 

[1] The disallowance of the claims of all of the Texas creditor's is 
sought to be justified by the liquidator in his report on the ground that the 
courts of the state of Texas permitted the distribution by a receiver ap- 
pointed in that state of the proceeds from the sale of certain bonds, of the 
face value of $50,000, which were deposited with the treasurer of the state 
of Texas as a condition precedent, as provided by the laws of Texas, for 
the transaction of a fidelity and surety bond business in that state. He as- 
serts that by such distribution citizens of the state of New York and credi- 
tors generally were discriminated against, and citizens of Texas were pref- 
erred. In some instances their claims were paid in full. The liquidator 
takes the position that he was entitled to the possession of the bonds so de- 
posited in Texas. He claims that the deposit was a part of the general as- 
sets of the defunct company in Texas, and that the Texas courts should 
have directed that the deposit be delivered to him in the domiciliary state. 

After the Casualty Company of America had gone into liquidation, 
the district court of Walker county, Tex., appointed a receiver, one W. C. 
Jones, in an action in that court entitled Sarah Perue v. Casualty Company 
of America, who was directed by the court to take possession of all the 
assets of the defunct company in the state of Texas, and to hold them sub- 
ject to the court’s further orders. The only assets which came into the 
hands of the reteiver were the proceeds of the bonds which were on de- 
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posit, as alleged above, with the treasurer of the state of Texas, and which 
were subsequently turned over to the receiver and sold by him. 

in pursuance of an order of the district court, Walker county, Tex., 
various creditors in the state of Texas, not including John W. Mackey, 
as guardian of Roy and Cleo Weidner, intervened in said receivership pro- 
ceeding and sought payment out of the funds impounded by the receiver. 
In-the receiver's final report of distribution of assets it appears that the 
claims and demands of the intervening creditors were classified and or- 
dered paid in the following order: 

m A. Surety and guaranty business done by said company in the state of 
exas. 

. B. Accident and casualty business done by said company in the state of 
exas, 

C. General creditors of said company in the state of Texas. 

The report in part is as follows: 

“That the principal of all of said claims in class A have been paid with 
part payment of interest. That none of the claims classified in class B 
have been paid, for the reason that after the payment of the claims classi- 
fied in class A, which were directed by this court to be paid before any pay- 
ments were to be made in class B have entirely. exhausted all of the funds 
in the hands of this receiver, leaving no funds with which to pay said 
claims.” 

The claim of Sarah Perue, the plaintiff in the receivership proceed- 
ing, was in class B. It was similar to the Mackey claim herein. The 
creditors in that class did not receive payment of any part of their claims. 

Authority for the action taken by the courts of Texas may be found 
in the case of People v. Granite State Provident Association, 161 N. Y. 
492, 55 N. E. 1053. In that case the court, passing upon the questions 
there under review, held that the fund that was given as a deposit to do 
business was in the nature of a trust fund, and that the state might apply 
it to purposes for which it was intended, while the general assets of the 
concern were not trust funds, and must be delivered to the New Hamp- 
shire receiver, to be distributed to all creditors, providing the New Hamp- 
shire receiver furnish a bond to secure an equitable distribution of the 
funds, so that the New York creditors would receive the same propor- 
tion of their claims as the creditors in New Hampshire and all other gen- 
eral creditors. The Texas courts have followed the New York Court of 
Appeals decision so far as they have proceeded. They have not distri- 
buted, and it does not appear that they have collected, any of the general 
assets found in Texas. They have applied this trust fund only to the pay- 
ments for which it was deposited. The opinion of the Texas court gov- 
erning this matter will be found in the case of Phillips v. Perue, 111 Tex. 
112, 229 S. W. 849, where it was said: 

“The questions certified are: (1) Whether the deposit with the state 
treasurer constituted a trust fund to which the Texas creditors of the 
company had a claim superior to the right of Jesse S. Phillips, as liq- 

uidator of the company under the laws of the state of New York. * * * 
: “The decision of the first question depends entirely upon the effect of 
our statutes governing the deposit. It was fully within the power of the 
state to prescribe the conditions on which the foreign corporation might 
pursue its business within its borders. It therefore had the right to re- 
quire of the corporation, if deemed necessary, the special deposit as a 
trust fund for the protection of its obligations arising under its policies so 
issued within the state. Pierce Oil Corporation v. Weinert, Secretary of 
State, 106 Tex. 435, 167 S. W. 808; Blake v. McClung, 172 U. S. 239, 19 
Sup. Ct. 165, 43 L. Ed. 432; People v. Granite State Provident Associa- 
tion, 161 N. Y. 492, 55 N. E. 1053.; Lewis v. American Savings & Loan 
Association, 98 Wis. 203, 73 N. W. 793, 39 L. R. A. 559. This was a 
matter for the Legislature. There can be no question as to its power. 

“Having the authority to require the deposit and to give it the char- 
acter of a trust fund for the benefit of such special creditors, if the Legis- 
lature has so provided by law, neither the corporation, having availed it- 
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self of the benefit of the law, nor any one succeeding to its rights, can 
complain of an enforcement of the law. A law to which the corporation 
had voluntarily subjected itself would necessarily. be binding upon its 
shareholders and other creditors and anyone standing in the stead of- the 
corporation. Nor would an enforcement of the law violate the federal 
Constitution as a refusal to give full faith and credit to the laws of an- 
other state purporting to vest title to the fund in the liquidator of the cor- 
poration in that state. The laws of the state are not subordinate to the 
laws of another state touching property lawfully within the jurisdiction | 
of this state. It would be a novel proposition to say that valid laws of 
this state dealing with property here must yield to the laws of another 
state, which, of course, have no extraterritorial effect. 

_ “Article 4930 provides that a foreign fidelity or guaranty corporation 
doing business in this state shall have on deposit not less than $100,000 in 
good securities with a state officer of ohe of the states of the United States, 
held by such officer for the benefit of ‘the holders of its obligations,’ and 
also that it shall have on deposit with the>state treasurer of this state not 
less than $50,000 in good securities, held for the benefit of ‘the holders of 
the obligations’ of such company, to remain with him jn trust to answer 
any default of the company as a surety upon any of its fidelity or surety 
bonds, etc., established by final judgment upon which execution may law- 
fully be issued against it. 

“The deposit in controversy here was made in compliance with this 
article. Except for the stipulation that the deposit shall be answerable 
only for judgment on which execution may lawfully issue in this state, 
which judgments would ordinarily be rendered only in favor of Texas 
creditors, there is nothing in this article expressly indicating that the de- 
posit shall constitute a trust fund for the benefit primarily of such credi- 
tors. Other articles of the statutes in immediate context, however, make 
it reasonably clear that such was the intended purpose. Article 4935 de- 
clares the character of claims which may be satisfied by the state 
treasurer out of the deposit. They are only those established by final 
judgment as a loss of the company ‘incurred in this state.’ Losses of the 
company ‘incurred in this state’ could not well be other than those aris- 
ing because of fidelity, guaranty, or insurance obligations issued by it in 
this state in the pursuit of its business here. These would be its Texas 
obligations. If under the law only obligations of this character may be 
satisfied out of the fund, it is plain that the fund is primarily for its ben- 
efit. 

“Article 4932 presents the condition under which the deposit may be 
withdrawn upon the company’s surrendering its right to do business in the 
state. One of them is that the company shall file with the state treasurer 
a bond payable to the state in a sum ‘equal to the whole amount of its 
liability in this state under its contracts, conditioned for the faithful per- 
formance and fulfillment of all its outstanding obligations.’ Such a bond 
would inure only for the~benefit of the company’s Texas obligations. It 
could hardly have been intended that this substitute for the deposit could 
be availed of only for the satisfaction of such obligations, unless the de- 
posit itself was primarily for their benefit.” 

That the law stated in the decision of the Texas court is in conform- 
ity with the law of the state of New York may be seen from an examina- 
tion of the opinion in the case of People v. Granite State Provident As- 
sociation, supra. Judge O’Brien writing the opinion for the court (161 
N. Y. at page 496, 55 N. E. at page 1054), said: ¢ 

“The fund in the hands of the domestic receiver, arising from the con- 
version of the special deposit in the banking department, stands upon a dif- 
ferent ground. The defendant, in order to acquire the right to transact 
its business in this state, was obliged to make this deposit, since the stat- 
ute so provides. If this was a deposit as security merely for domestic 
creditors, we would be inclined to agree with the learned counsel for the 
defendant, who insists that this fund should be devoted to the benefit of 
all creditors equally whereever residing. But it is something more than 
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a mere deposit as security. It is in the nature of a fund held in trust for 
the benefit of domestic creditors and shareholders of the defendant. The 
deposit was made in obedience to section 14 of the Banking Law, as a 
condition of the defendant's right to transact business here. By section 
33 it is provided, in substance, that upon the appointment of the receiver 
of a corporation in this state the superintendent of the banking depart- 
ment shall pay over to him the funds remaining in his hands, less any 
charges that he may have against the same, and the receiver shall distri- 
bute these funds among the creditors and shareholders of the corporation 
residing in this state in the manner prescribed by law for the payment of 
creditors in the case of voluntary dissolution of a corporation. It is ap- 
parent, from the provisions of these two sections, that the securities so 
deposited were held by the superintendent as a trustee for domestic credi- 
tors and shareholders. The defendant corporation, in making the de- 
posit, must be deemed to have consented that in case of insolvency the 
fund might be distributed according to the terms of the statute; that is to 
say, to creditors and shareholders residing in this state. So that by the 
act of the corporation itself, in availing itself of the benefit of the statute, 
it has devoted this fund to the benefit of the domestic creditors and share- 
holders, at least so far as to enable them to receive payment upon all their 
obligations in full. Therefore the application of the fund to their benefit 
in the first instance does not infringe upon the provision of the federal 
Constitution that citizens of each state shall be entitled to all the privi- 
leges and immunities of citizens in the several states.”’ 

The United States Supreme Court has had under consideration the 
question of the right of the citizens of one state to share equally with the 
citizens of another state the assets of an insolvent corporation when dis- 
tributed by the courts of the domiciliary state. A very instructive discus- 
sion on that subject will be found in Blake v. McClung, 172 U. S. 239, 19 
Sup. Ct. 165, 43 L. Ed. 432, in which the court said: 

“Beyond question, a state may through judicial proceeding take pos- 
session of the assets of an insolvent foreign corporation within its limits, 
and distribute such assets or their proceeds among creditors according to 
their respective rights. But may it exclude citizens of other states from 
such distribution until the claims of its own citizens shall have been first 
satisfied? In the administration of the property of an insolvent foreign 
corporation by the courts of the state in which it is doing business, will the 
Constitution of the United States permit discrimination against individual 
creditors of such corporations because of their being citizens of other states, 
and not citizens of the state in which such administration occurs? * * * 
We hold such discrimination against citizens of other states to be repugnant 
to the second section of the fourth article of the Constitution of the United 
States, although, generally speaking, the state has the power to prescribe 
the conditions upon which foreign corporations may enter its territory for 
purposes of business. Such a power cannot be exerted with the effect of 
defeating or impairing rights secured to citizens of the several states by the 
supreme law of the land. Indeed, all the powers possessed by a state must 
be exercised consistently with the privileges and immunities granted or pro- 
tected by the Constitution of the United States. * * 

“It may be appropriate to observe that the ia to the statute of 
Tennessee do not necessarily embrace enactments that are found in some of 
the states requiring foreign insurance corporations, as a condition of their 
coming into the state for purposes of business, to deposit with the state 
treasurer funds sufficient to secure policy holders in its midst. Legislation 
of that character does not present any question of discrimination against 
citizens forbidden by the Constitution. Insurance funds set apart in ad- 
vance for the benefit of home policy holders of a foreign insurance company 
doing business in the state are a trust fund of a specific kind to be admin- 
istered for the exclusive benefit of certain persons. Policy holders in other 
states know that those particular funds are segregated from the mass of 
property owned by the company, and that they cannot look to them to the 
prejudice of those for whose special benefit they were deposited. The pres- 
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ent case is not one of that kind. The statute of Tennessee did not make it a 

condition of the right of the British corporation to come into Tennessee for 

purposes of business that it should, at the outset, deposit with the state a 

fixed amount to stand exclusively or primarily for the protection of its 

Tennessee creditors. It allowed that corporation, after complying with the 

terms of the statute, to conduct its business in Tennessee as it saw fit, and 

did not attempt to impose any restriction upon its making contracts with 

or incurring liabilities to citizens of other states. It permitted that cor- 

poration to contract with citizens of other states, and then, in effect, pro- 
vided that all such contracts should be subject to the conditions (in case the 
corporation became insolvent) that creditors residing in other states should 
stand aside, in the distribution by the Tennessee courts of the assets of the 
corporation, until creditors residing in Tennessee were fully paid—not out 
of any funds or property specifically set aside as a trust fund, and at the 
outset put into the custody of the state, for the exclusive benefit, or for the 

benefit primarily, of Tennessee creditors. * * * 

“We adjudge that when the general property and assets of a private cor- 
poration, lawfully doing business in a state are in course of administration 
by the courts of such state creditors who are citizens of other states are en- 
titled under the Constitution of the United States to stand upon the same 
plane with creditors of like class who are citizens of such state and cannot 
be denied equality of right simply because they do not reside in that state, 
but are citizens residing in other states of the Union. The individual plain- 
tiffs in error were entitled to contract with this British corporation, lawfully 
doing business in Tennessee, and deemed and taken to be a corporation of 
that state; and no rule in the distribution of its assets among creditors 
could be applied to them as resident citizens of Ohio, and because they were 
not residents of Tennessee, that was not applied by the courts of Tennes- 
see to creditors of like character who were citizens of Tennessee.” 

In accordance with the law as set forth above, the referee in this 
case and the judge at Special Term correctly held that the Texas court 
was within its rights in appointing a receiver and distributing the trust 
fund deposited at the time the application for permission to do business in 
the state of Texas was granted. 

[2] The only remaining question in this proceeding is whether or not 
the claim of Mackey was ong which could be prosecuted under the Com- 
pensation Law. The referee held that that question could not be reopened 
and litigated before him; that he was not in a position to review the deci- 
sion of the Texas tribunal which held this to be a proper case for com- 
pensation. Full faith and ¢redit must be given to the determination of that 
tribunal. 

The New York liquidator was therefore in error in rejecting the claim 
in question. The order should be affirmed, with $10 costs and disburse- 
ments. Order filed. All concur. 

(a 
GARTEN v. GENERAL ACCIDENT, FIRE & LIFE ASSUR. COR- 
PORATION, LIMITED, OF PERTH, SCOTLAND. 
(New York Supreme Court, Appellate Division, Fourth Department. 
June 29, 1923.) = 
200 New York Supplement, 546. 

1. INSURANCE— EVIDENCE HELD INSUFFICIENT TO SHOW 
THAT INSURED SUSTAINED STATED LOSS UNDER BUR- 
GLARY POLICY. 

In action on burglary policy, evidence held insufficient to show that in- 
sured sustained the amount of loss claimed. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

2. INSURANCE—COURT WILL ADOPT LIBERAL INTERPRETA- 
TION OF PROVISIONS REQUIRING KEEPING OF “ACCOUNT 
BOOKS.” 

Where there is merit in a claim, and insured has made a bona fide ef- 





2010 Insurance Law Journal, Vol. 61. [1923 


fort to comply with the provisions of the policy requiring the keeping of 

account books, the court will adopt a liberal interpretation of what consti- 

tutes “account books;” but such an interpretation must be sufficiently rea- 
sonable to protect insurer against fraudulent and excessive claims. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

(For other definitions, see Words and Phrases, First and Second 
Series, Account.) 

3. INSURANCE--PROOF OF LOSS UNDER BURGLARY POLICY 
MUST BE BASED ON ACCOUNT BOOKS SHOWING LOSS 
WITH FAIR DEGREE OF ACCURACY. 

In an action on a burglary policy requiring insured to keep books of 
account, proof of loss must be based on books which show the actual loss 
with a fair degree of accuracy, by an ordinary inspection, without being 
supplemented in major details by the memory of an interested party. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

Appeal from Trial Term, Erie County. 

Action by Joseph Garten against the General Accident, Fire & Life 
Assurance Corporation, Limited, of Perth, Scotland. From a judgment for 
plaintiff, and an order denying defendant’s motion for a new trial, defend- 
ant appeals. Judgment and order reversed on the law and facts, and new 
trial granted. 

Argued before Hubbs, P. J., and Clark, Davis, Sears, and Crouch, JJ. 

Gibbons & Pottle, of Buffalo (Frank Gibbons, of Buffalo, of counsel), 
for apellant. 

George C. Riley. of Buffalo, for respondent. 


Davis, J. Between the hours of 1 and 2 a. m. on February 1, 1921, 
burglars entered the store of the plaintiff at the corner of Elmwood avenue 
and Utica street in the city of Buffalo. The plaintiff there conducted the 
business of ladies’ tailor and furrier. He had in stock at the time a con- 
siderable number of furs. Entrance was gained by breaking the glass door 
of the store. They also broke a glass show case. A policeman 300 feet 
away heard the crash and ran toward the store. He saw a man coming 
out through the broken door with his arms full of futs. He shot him with 
his revolver, and the man fell in the gutter. Another man came out imme- 
diately after and ran west along Utica street toward the rear of the build- 
ing. The officer fired at the second burglar, who fell within about 10 feet. 
of an automobile standing there. Before the officer could reach him, he 
got up and jumped onto the running board of the automobile, which imme- 
diately started away and avoided pursuit. The officer found a few fur gar- 
ments lying where the second burglar fell in the street, and he did not see 
him pick up any furs when he jumped on the automobile. In the mean- 
time the first burglar had got to his feet and made off. Some furs were 
found where he fell. Whether he carried any with him does not appear. 
The loose furs were immediately gathered up and taken charge of by the 
police. Both of the wounded burglars were subsequently apprehended and 
convicted of burglary. Other furs were recovered at that time. 

The plaintiff had a policy of burglary insurance issued by the defendant 
company. This action is to re¢over for his alleged loss. One of the “special 
agreements” in the policy provides as follows: 

“The corporation shall not be liable * * * (4) unless books and 
accounts are kept by the assured in such manner that the exact amount of 
loss may be accurately determined therefrom by the corporation.” 

[1] The principal question presented is whether or not the plaintiff com- 
plied with the agreement in the policy in keeping such books and accounts. 
The demand made by plaintiff in the complaint for the loss sustained was 
apparently too modest for judgment was asked for only $2,152. During the 
trial the complaint was amended to make the demand $2,427, and the jury 
found the plaintiff's loss to be $2,548.35. 

We cannot believe that under the evidence such an amount of loss as 
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was found by the jury was actually sustained. The total inventory of plain- 
tiff’s furs, taken January 17, 1921, was $6,422.50. The value of the furs 
recovered on the spot by the policeman amounted to $248, and the value of 
those subsequently recovered when the burglars were arrested was $345, 
making a total of $593 recovered and restored to plaintiff. It overtaxes 
the credulity of a person of ordinary judgment to believe that burglars 
could, under the circumstances detailed, select 37 of the most valuable furs, 
representing nearly one-half the value of the total stock in the store, which 
consisted of at least 836 pieces, and get away with them, when the only 
two that apeared to be active in getting the furs were limited in their time 
of operation to about that required by the policeman to run 300 feet, and 
where both were shot down as they emerged from the store. 

[2] Where there is evident merit in the claim, and the insured has made 
a bona fide effort to comply with the provisions of the policy in keeping 
honest books and accounts, however crude and unscientific they may be, 
the court will adopt a liberal interpretation of what constitutes books of 
account, to the end that the insurer will be held to perform its contract. 
Leiman v. Metropolitan Surety Co. (Sup.) 111 N. Y. Supp. 536; Schwartz 
v. Metropolitan Surety Co. (Sup.) 113 N. Y. Supp. 66. This court so 
held in affirming a judgment in Nashek v. General Accident, Fire & Life 
Corp of Perth, Scotland, 202 App. Div. 826, 194 N. Y. Supp. 960. But this 
policy of the law will not be extended to permit the insured to take ad- 
vantage of the fortuitous circumstance of an actual burglary to reap a 
large profit out of his policy. On the other hand, the provision in the policy 
will be given such reasonable interpretation as will protect the insurer 
against fraudulent and excessive claims. Harris v. General Accident, Fire 
& Life Assur, Corporation (Sup.) 187 N. Y. 291. 

[3] The plaintiff had had a prior experience in burglary in the same 
store, and in burglary insurance. He did not keep books and account in the 
sense that those terms are ordinarily understood. He kept on file invoices 
of goods purchased. He had check books and canceled vouchers showins 
payments of bills and expenses. On the check stubs he entered the amount 
of cash received on sales, ordinarily with a note of the person’s name from 
whom received, and what deposits he made in the bank. He kept an order 
book, a printed form, in which to record the orders of garments to be made 
for customers. It contained blank spaces for the date, name, and residence 
of the customer, the style of the garment ,measurements, price, and other 
items. Often many of these items were omitted; the omission including 
the date, the style of garment, and the price, besides others less 
material. Nowhere, so far as I can discover, was there any 
record képt of the amount of furs used in any order, the cost 
of other material, of labor, the item of profit, or any other 
data which would enable either the plaintiff, unassisted by his memory, or 
any other person, to check up the invoices and his sales, and to determine 
with any degree of accuracy the amount of stock on hand at a given time. 
An accountant selected to examine his books could reach no conclu- 
sion as to his loss. The plaintiff himself, by a written statement before the 
trial and repeatedly in his testimony, admitted that there was no way of 
determining the amount of his sales, of his stock, or his loss by his books, 
without resort to his memory 

I have not overlooked the fact that there was an inventory taken by the 
plaintiff and his brother about two weeks before the burglary, and that 
there is testimony that there were no sales of furs after that, and that 
another inventory was taken the next morning, -in the presence of repre- 
sentatives of the defendant, showing what stock he then had on hand. In the 
absence of the provision in the policy already referred to, this might have 
been sufficient to establish his loss. Ingersoll v. United Surety Co., 141 
App. Div. 527, 126 N. Y. Supp. 391. Nevertheless, the credible proof does 
not estblish the amount of loss found by the jury, and the verdict should 
not stand. Such a verdict, in an action on a policy of this nature, must be 





2012 Insurance Law Journal, Vol. 61. [1923 


based upon proof contained in some kind of books and accounts which 
fairly show the stock on hand at the time of the burglary, without being sup- 
plemented in major details by the memory of an interested party. Such 
books do not need to be bound volumes, or the modern, scientific methods 
of filing loose leaves, utilized by banks and other business concerns, where 
the highest degree of accuracy is required; but they must be of such a 
character so that by ordinary inspection the actual loss may be determined 
with a fair degree of accuracy. Pearlman v. Metropolitan Surety Co., 127 
App. Div. 539, 111 N. Y. Supp. 882; Rosenberg v. People’s Surety Co. of 
New York, 140 App. Div. 436, 125 N. Y. Supp. 257; Wolowitch v. Na- 
tional Surety Co. of New York, 152 App. Div. 14, 136 N. Y. Supp. 793. 

We may readily say that these books of the plaintiff do not disclose 
on their face any such loss as has been found. But it is possible on a new 
trial that these books, crude as they are, may form the basis of items of 
some actual loss, which it appears may have been sustained. Therefore, 
instead of dismissing the complaint, we think a new trial should be granted. 

The judgment and order appealed from should be’ reversed on the law 
and the facts, and a new trial granted, with costs to the appellant to abide 
the event. All concur. 

a 
BOSSAK et at. v. NATIONAL SURETY CO. OF NEW YORK ert At. 
(New York Supreme Court, Appellate Division, First Department. 
June 1, 1923.) 
200 New York Supplement, 148. 
1. INSURANCE—COMPANIES INSURING SAME GOODS 

AGAINST BURGLARY MAY BE JOINED. 

Under Civil Practice Act, §§ 211, 212, companies insuring the same 
goods against loss by burglary may be joined in one action, especially 
where the policies are substantially the same in form, and each company 
is liable only pro rata, as common questions of fact, and possibly of law, 
are involved. 

(For other cases, see Insurance, Dec. Dig. § 624[7].) 

Appeal from Supreme Court, New York County. 

Action by Morris Bossak and another, as copartners, etc., against the 
National Surety Company of New York, impleaded with another. From 
an order granting a motion of the defendant named to strike from the sum- 
mons and complaint the name of the defendant Massachusetts Bonding & 
Insurance Company, and all allegations with respect thereto, plaintiffs ap- 
peal. Reversed, and motion denied. 

Argued before Clarke, P. J., and Dowling, Merrell; Finch, and Mc- 
Avoy, JJ. 

Almy, Van Gordon & Evans, of New York City (William S. Evans, of 
New York City, of counsel), for appellants. 

Prince & Loeb, of New York City (Sidney J. Loeb, of New York City, 
of counsel), for respondent. 

Fincu, J. Plaintiffs, as copartners, are suing these two defendants upon 
policies of insurance issued by them, covering the same goods, for a loss of 
said goods by a burglary. The policies are separate, but each of the de- 
fendants is liable only pro rata for the loss 

Section 211 of the Civil Practice Act provides as follows: 

“All persons may be joined as defendants agaitist whom the right to 
any relief is alleged to exist, whether jointly, severally or in the alternative ; 
and judgment may be given against such one or more of the defendants as 
may be found to be liable, according to their respective liabilities.” 

Section 212 of the same act provides: 

“It shall not be necessary that each defendant shall be interested-as to 
all the relief prayed for, or as to every cause of action included in any pro- 
ceeding against him; but the court may make such order as may appear 
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just to prevent any defendant from being embarrassed or put to expense by 

being required to attend any proceedings in which he may have no interest.” 

[1] Owing to the recent enactment of the Civil Practice Act, there 
have not been many decisions construing the sections involved. Said 
sections, however, were adopted from the English Practice Act (Rules of 
the Supreme Court, Order XVI, rule 4), and have been the subject of many 
decisions of the courts of that country. It is the policy of the English 
courts to accord a liberal construction to the rules of this Order, with a 
view to simplifying the practice and curtailing litigation. Payne v. British 
Time Recorder Co. [1921] 2 K. B. 1. In the case last cited, it was held 
that: 

“As a general rule where claims by or against different parties involve 
or may involve a common question of fact bearing sufficient importance in 
proportion to the rest of the action to render it desirable that the whole of 
the matters should be disposed of at the same time, the court will allow the 
joinder of plaintiffs or defendants, subject to its discretion how the action 
should be tried.” 

In that case a joinder of defendants was permitted, although the causes 
of action were distinct, and in fatt predicated on obligations that were in 
no wise related one to the other. The facts are shown in the opinion of the 
court, which reads in part as follows: 

“In the present case A has entered into a contract with B. to supply 
him (A.) with certain goods according to sample, and has also entered into 
a contract with C. to sell the goods to be supplied to him by B. according to 
the same sample. C. now says that the goods supplied to him are not ac- 
cording to sample. B. says that they are according to sample. The first 
question of fact is whether the goods which have passed from B. through 
A. to C. are sold in each case on the same sample. That question would 
soon be disposed of at the trial. There is then the question common to both 
cases: Are the goods according to this sample or not? If the two present 
defendants were not joined, the result would be that there would be two 
actions, which would be set down to be heard together.” 

That there are common questions involved in the case at bar cannot be 
denied. Respondent concedes tht there are in common, first, the fact of 
the alleged burglary; second, the value of the stolen merchandise. It would 
seem, also, that the pro rata liability for loss under the policies presents an- 
other common question of fact; and, since the insurance policies are sub- 
stantially the same in form. there may also be present common questions 
of law. 

[2] The respondent urges that it is entirely discretionary with the 
Special Term whether or not to grant the motion; but the respondent loses 
sight of the fact that the burden of proof is upon the party objecting to 
show undue prejudice. The defendant has not shown any undue prejudice 
to it by reason of this joinder. 

It follows that the order should be reversed, with $10 costs and dis- 
bursements, and the motion denied with $10 costs. Order filed. All concur. 
ro 
ROQUETTE v. FARMERS’ INS. CO. 

(Supreme Court of North Dakota. Dec. 30, 1922.) 
191 Northwestern Reporter, 772. 
(Syllabus by the Court.) 

1. INSURANCE—NOT ERROR TO REFUSE INSURED’S AMEND- 
MENT TO SHOW ASSIGNMENT OF POLICY UNDER WHICH 
ASSIGNEES MAKE NO CLAIM. 

In an action, on a policy of insurance, for damages caused by wind- 
storms, it is held: 

That the trial court did not err in denying defendant's application for 
leave to amend the answer. 

(For other cases, see Insurance, Dec. Dig. § 643[2].) 
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2. INSURANCE—TRIAL-—INSTRUCTION ON MEASURE OF DAM- 
AGES, WHERE TOTAL LOSS OF INSURED PROPERTY, 
HELD PROPER; REFUSAL OF INSTRUCTION ON GOOD 
FAITH OF INSURER TO REPAIR, WHERE BUILDING TOTAL 
LOSS, HELD NOT ERRONEOUS; INSTRUCTION AS TO 
FALSE REPRESENTATIONS IN APPLICATION AND PROOF 
OF LOSS HELD PROPER. 

Instructions complained of were nonprejudicial. 

(For other cases, see Insurance, Dec. Dig. § 669[4, 12]; Trial, Dec. 
Dig. § 260[9].) : 

(Additional Syllabus by Editorial Staff.) 

3. INSURANCE—AGENT PREPARING APPLICATION AND ISSU- 
ING INSURANCE POLICY ACTS AS AGENT OF INSURANCE 
COMPANY. 

An agent of an insurance company, who prepares an application for 
insurance and issues the policy thereon, acts as the agent of the insurance 
company, and not as the agent of the applicant. 

(For other cases, see Insurance Dec.’ Dig. § 379[7].) 

Appeal from District Court, Stark County; Lembke, Judge. 

Action by Jacob Roquette against the I'armers’ Insurance Company. 
From a judgment for plaintiff, defendant appeals. Affirmed. 

T. F. Murtha, of Dickinson, for appellant. 

Crawford & Burnett, of Dickinson, for respondent. 

CHRISTIANSON, J. On January 22, 1921, the defendant issued to the 
plaintiff an insurance policy, of the usual standard form adopted in this 
state, whereby it insured the plaintiff against loss or damage by fire, light- 
ning, windstorm, cyclone, and tornado, in the sum of $1,500, upon a cer- 
tain frame barn situated on plaintiff's farm, in Stark county, in this state. 
On June 25, 1921, the barn was injured by a severe windstorm. On June 
27, 1921, the plaintiff filed a written notice of loss, claiming that there 
was a total loss. A controversy arose between the plaintiff and the de- 
fendant as to the extent of damage caused by the storm. The principal 
difference arose with respect to the concrete foundation under the barn 
The plaintiff claimed that certain cracks in the foundation had been caused 
by the windstorm. The defendant claimed that they were not so occasioned, 
The parties were unable to agree upon an-adjustment, and the plaintiff there- 
upon brought this action 

In its answer, defendant admitted the execution of the policy, also that 
the barn was injured by the windstorm on June 27, 1921, but specifically 
alleged that the damage caused did not exceed the sum of $400. The de- 
fendant admitted the presentation by the plaintiff of written notice and 
proof of loss under the policy, but in connection therewith alleged, affirma- 
tively, that the same was false and untrue, in this: That in such notice and 
claim the plaintiff willfully and intentionally represented the loss to be 
$1,500. whereas the amount of the loss, in truth and fact, did not exceed the 
sum of $400. The answer further averred that the policy authorized the 
defendant to repair or restore the property; that on or about September 
15, 1921, it offered to repair the barn, and at all times since has been ready, 
willing, and able to do so, but that plaintiff has refused to allow defendant 
to make such repairs. The answer further averred that the plaintiff, sub- 
sequent to June 27, 1921, was adjudged a bankrupt; that a trustee has been 
appointed in the bankruptcy proceeding, and that hence said trustee, and not 
the plaintiff, is the proper party plaintiff. The answer further averred that 
the written application of the plaintiff, on which the policy was issued, rep- 
resented that there was outstanding against said property mortgages 
amounting only to the sum of $1,000; that said representation was untrue; 
that the mortgages against the property aggregated about $2,000; that such 
additional incumbrances increased the risk and hazard, and that said false 
representations in regard to the incumbrances were made willfully and in- 
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tentionally, for the purpose of deceiving and defrauding the defendant; 
that by reason of said fraudulent representations the policy never became 
effective. 

s The plaintiff replied, denying all the new matter set forth in the answer, 
except the allegations with regard to the additional incumbrances, and as 
regards such defense the reply averred that the plaintiff truthfully repre- 
sented the amount of outstanding incumbrances; that the agent who preé- 
pared the application, and who issued the policy to the plaintiff, had personal 
knowledge of, and in fact had personally taken, the mortgage on the prem- 
ises, which constituted the additional incumbrance, referred to in the answer. 

The cause was tried to the jury upon the issues thus framed. The jury 
returned a verdict in favor of the plaintiff in the sum of $800, and interest. 
Defendant has appealed from the judgment entered upon the verdict. 

[1] The first error assigned, and argued, in appellant’s brief, is that the 
trial court erred in refusing to permit the defendant to amend: its answer, 
so as to allege that the plaintiff had assigned the claim under the policy to 
Everett Real Estate & Loan Company, or to W. R. Everett. The proposed 
amendment was based upon the following letter written by the plaintiff to 
the defendant: 

“Dickinson, N. Dak., Dec. 16, 1921. 

“Farmers’ Insurance Co., Dickinson, N. D.—Gentlemen: Please attach 
to your records of policy No. F. 1824, loss, if any, payable to Everett Real 
Estate & Loan Company, or W. R. Everett, as their interest may appear. 

“Jacob Roquette.” 

While the trial court refused the amendment, the letter was received in 
evidence, and Mr. Everett (who is also the principal officer of the Everett 
Real Estate & Loan Company) testified as a witness for the defendant. 
The undisputed evidence shows that the proposed loss payable clause was 
intended only as security for the payment of some $200 to $300, and was 
not intended as an assignment of the entire claim, and Everett specifically 
disclaimed that he or the company had or made any claim against the de- 
fendant, so far as any part of the cause of action was concerned. Upon 
the record here it is not at all apparent that the proposed amendment would 
have constituted any defense (26 C. J. 483, 484), and it is manifest that the 
defendant was in no manner prejudiced by the ruling complained of, as 
Everett and the Everett Real Estate & Loan Company are concluded by the 
verdict here, and have no cause of action against the defendant under the 
so-called assignment. 

[2] It is next contended that the court erred in instructing the jury as 
to the measure of damages. The instruction complained of is as follows: 

“And if you find for the plaintiff, gentlemen_of the jury, then you will 
assess his damages. And the measure of damages in this case, gentlemen 
of the jury, is the difference in the value of the barn to the plaintiff before 
the windstorm on the 25th day of June, 1921, and the value of the same to 
the plaintiff after said storm.” 

Appellant contends that this instruction is erroneous for two reasons: 
(1) That is permits the jury to allow plaintiff damages based upon the 
value of he barn to him; that is, “the value of the same to the’ plaintiff,” 
without regard to the actual cash or market value thereof. (2) That it is 
contrary to the following stipulation in the policy: 

“This company shall not be liable beyond the actual cash value of the 
property at the time any loss or damage occurs, and the loss or damage shal’ 
be ascertained or estimated according to such actual cash value, with proper 
deduction for depreciation however caused and shall in no event exceed 
what it would then cost the insured to repair or replace the same with ma- 
terial of like kind and quality; said ascertainment or estimates shall be 
made by the insured and this company, or, if they differ, then by appraiser, 
as hereinafter provided; and the amount of loss or damage having been 
thus determined, the sum for which this company is liable pursuant to this 
policy shall be payable sixty days after due notice, ascertainment, estimate, 
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and satisfactory proof of the loss have been received by this company in 
accordance with the terms of this policy. Jt shall be optional, however, 
with this company to take all or any part of the articles at such ascertain- 
ment or appraised value, and also to repair, rebuild or replace the property 
lost or damaged with other of like kind and quality within a reasonable 
time on giving notice, within thirty days after the receipt of the proof 
herein required, of its intention so to do; but there can be no abandonment 
of this company of the property described.” 

In our opinion, neither contention is well founded. It is true the 
phraseology of the instruction is not happy, but under the evidence in the 
case it is inconceivable that the plaintiff could have been prejudiced by the 
peculiar language in which the instruction was couched. There was no evi- 
dence tending to show that the barn had any peculiar value to the plaintiff. 
All of the evidence adduced by the plaintiff. as well as by the defendant, 
had reference to the question of value generally, and the witnesses were 
examined and cross-examined fully upon the various elements entering into 
the question of value. The witnesses called on behalf of the plaintiff were 
cross-examined at great length by the defendant’s counsel as to the cost of 
construction, the depreciation during the course of the years, etc. It is 
utterly improbable that intelligent men could have been misled by the lan- 
guage of the instruction. 

The second contention advanced hy the defendant ignores the language 
of the stipulation in the policy. The stipulation quoted does not say that 
plaintiff shall be entitled to recover an amount equal to the cost of restor- 
ing, or replacing, the property. On the contrary, the provision expressly 
says that ‘‘the loss or damage shall be ascertained, or estimated according to 
jsuch] actual cash value, with proper deduction for depreciation, however 
caused.” The further provisions that the “company shall not be liable be- 
yond the actual cash value of the property at the time any loss or damage 
occurs,” and that such loss or damage “shall in no event exceed what it 
would then cost the insured to repair, or replace the same with material of 
like kind and quality,” do not purport to fix the rule to be applied in de- 
termining the amount of compensation to which the insured will be enti- 
tled in case of loss; they are limitations upon the amount which may be 
awarded, upon ascertainment of the amount of loss, under the rule pre- 
scribed. It would seem that the two limitations thus prescribed virtually 
mean the same thing, and that was, in effect, the ruling of the Supreme 
Court of Iowa, in Erb v. German-American Ins. Co., of New York, 98 
Iowa, 606, 67 N. W. 583, 40 L. R. A. 845, wherein the court said: 

“To show the damages sustained, the plaintiff was used as a witness, 
and for the purposes of the examination, the stock was itemized, as goods, 
chemicals, syrups, etc., patent medicines, lamps, lamp goods, paints and oils, 
etc. The witness, under objections, stated the value of the different items. 
The following is a provision of the policy: ‘This company shall not be 
liable beyond the actual cash value of the property at the time any damage 
or loss occurs, and the loss or damage shall be ascertained and estimated 
according to such actual cash value, with proper deduction for depreciations, 
and shall in no event exceed what it would cost to repair and replace the 
same with material of like kind and quality.’ It is urged that the questions 
asked did not show the measure of damage agreed upon. We think they 
tended to. The witness was asked to state the value, which was presumed 
to mean the cash value, of the goods at the time of the loss; and that 
would include any depreciation. Such cash value would also fix, presum- 
ably, the cost of replacing, in a case where resort must be had to the mar- 
kets for that purpose ”’ 

It is also well to bear in mind, that in this case, the plaintiff in his com- 
plaint alleged, and contended upon the trial, that there was a total loss. He 
at no time abandoned this contention, and, according to the evidence adduced 
by the plaintiff, the barn, as such, was a total loss. The evidence so ad- 
duced also tended to show that the barn could not be repaired; that the 


. 








Misc. ] Roquette v. Farmers’ Ins. Co. 2017 


structure as a whole was so damaged that it could not reasonably be adapted 
for use as a basis for restoration. Of course, there need not be a complete 
destruction, or obliteration, of a building, in order to constitute a total loss. 
It is sufficient that it is so destroyed that it is deprived of the character in 
which it was insured and rendered useless for that purpose. 26 C. J. pp. 349, 
350. And where the portion left standing is not reasonably adapted for use 
as a basis on which to restore the builidng—that is, where a reasonably 
prudent owner, uninsured, desiring such a structure as the one in question 
before the damage, would not use the remnant as a basis for restoration— 
there is a total loss. 26 C. J. p. 350. 


It is next contended that the court erred in failing to instruct the jury 
as to the effect of a good-faith offer to repair. The court in substance told 
the ‘jury that they might take this into consideration in assessing the dam- 
ages, but did not make any further instruction. In our opinion, the defend- 
ant has no cause to complain of the instruction given. If anything, it was 
more favorable than the defendant was entitled to under the evidence. In 
this case, according to the cantention of the plaintiff, the entire building, 
including both the superstructure and the foundation, had been destroyed. 
It will be noted that the provision in the policy gives the company the right— 
“to repair, rebuild, or replace the property lost or damaged with other of 
like kind and quality, within a reasonable time on giving notice, within 
thirty days after the receipt of the proof herein required, of its intention so 
to do.” 

The sole evidence adduced on the part of the defendant relating to the 
offer to repair consisted of the testimony of a builder. He testified that in 
June, 1921, the manager of the defendant company requested him to go out 
and examine the barn and submit an estimate of the cost of repairing it; 
that he went out and made such examination and submitted an estimate. 
The estimate was $543.70. The witness testified that this estimate included 
only the superstructure, and did not include the foundation. The witness 
further testified that on or about September 14, 1921, he was instructed by 
the defendant company to go out and repair the barn; that he proceeded 
to do so, and upon arriving at the farm informed plaintiff that he had 
come to repair the barn, and that plaintiff said, “You don’t need to touch 
it;” that he thereupon refrained from repairing the barn. The witness 
admitted that he was sent out, and that it was his intention, to repair the 
superstructure only, ‘and that he had no intention of repairing the founda- 
tion, although he said he would have made such repairs, if he had found the 
foundation to be in need of repairs. So far as the evidence shows, the only 
information given to the plaintiff that the defendant intended to exercise 
the option to repair was the statement by the builder. According to the 
evidence, there has been no ascertainment of damage, nor has the defendant 
given any notice of intention to repair. 

In our opinion, the evidence adduced by the insurance company on this 
question did not establish any such condition as bars plaintiff’s right to re- 
cover in this action. As has been stated, the loss occurred on June 25, 1921; 
two days after the loss occurred, notice of loss was given; later, on or about 
September 8th or 9th, the plaintiff submitted a formal, written, verified 
proof of loss. This action was not commenced until February 17, 1922, and 
it was not tried until March, 1922. Yet, so far as the evidence shows, the 
insurance company did not make any repairs nor did it give any notice of 
intention to do so. The only thing it did was to send a carpenter out there, 
with directions to go on and make certain repairs in the superstructure, It 
also appears that negotiations were had looking toward adjustment and 
payment of the loss. In the schedules attached to plaintiff’s petition in 
bankruptcy, dated January 23, 1922, which were offered in evidence by the 
defendant, it is stated that the defendant had offered $500 in settlement; 
and on March 13, 1922, defendant served and filed a written offer of judg- 
ment for $550, with accrued costs. Where the insurer exercises the option 
conferred by the policy by electing to repair, replace, or rebuild, the policy 
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becomes in effect a new and independent contract to replace the property or 
restore it to its former condition (26 C. J. p.450), and it becomes the duty 
of the insurer to carry out the agreement within the time stipulated in the 
policy, or, if no time is stipulated, then within a reasonable time. We do 
not believe that the evidence in this case establishes any exercise by the in- 
surer of the option to rebuild, so as to create such contract. 

The primary purpose of an insurance contract is to indemnify the in- 
sured against loss, not exceeding the amount stated in the policy; and, 
within such limit, the insured (except as otherwise provided by law or the 
provisions of the policy) is entitled to be put in the same pecuniary condition 
in which he would have been had there been no fire. The policy under 
consideration here contemplates that ordinarily the loss or damage sustained 
shall be paid in cash. The option to repair or rebuild is inserted for the 
benefit of the insurer alone, and if he desires to avail himself of the pro- 
visions he must do so at the time and in the manner prescribed therein. 


[3] Error is also predicated upon instructions relating to the alleged 
false representations in the application for insurance, and the alleged false 
proof of loss. No instructions were requested by the defendant upon either 
of these questions, or upon any other question involved in the case. So 
far as the question of false and fraudulent representations in the applica- 
tion for insurance is concerned, the instruction was, if anything, more fa- 
vorable to the defendant than the facts in the case warranted, for the de- 
fendant was not entitled to have this defense submitted at all. The undis- 
puted evidence was to the effect that the application for insurance was pre- 
pared by the agent, who issued and delivered the policy, and that this same 
agent had actual knowledge of the then existing incumbrances. There is no 
contention that there was any collusion between the plaintiff and such 
agent. It is the settled law in this state that the agent of an insurance com- 
pany, who prepares an application for insurance and issues the policy there- 
on, acts as the agent of the insurance company and not as the agent of the 
applicant. 

So far as concerns the instruction regarding the alleged false proof of 
loss, we do not believe that the plaintiff was prejudiced thereby, although 
we do not approve of the form in which the instruction was given. It may 
also be noted that the position taken by the defendant, that it was willing 
and ready to repair the barn, was wholly inconsistent with the contention 
that the policy had been forfeited, or rendered null and void, either by false 
representations in the application for insurance or in the proof of loss. 
According to the undisputed testimony, the insurance company had knowl- 
edge of the outstanding incumbrances at the time the policy was issued. 
Two days after the storm it received notice from the plaintiff, claiming to- 
tal loss. Shortly thereafter it caused personal inspection of the barn to be 
made to ascertain the damage inflicted by the storm. Yet, according to the 
testimony adduced by the defendant, it recognized the validity of the policy 
and sought to make repairs, on September 14, 1921. Generally, an election 
by an insurance company to rebuild, or repair, with knowledge of the right 
to declare a forfeiture, will be deemed a waiver of all defenses of every kind 
which otherwise it might assert. 26 C. J. p. 338. So far as the evidence 
here discioses, the defendant at no time disclaimed liability under the policy 
until after suit was brought; but, on the contrary, treated the policy as a 
valid and binding contract. 

What has been said covers all assignments of error supported by ar- 
gument, and, as already indicated, we find no error requiring a reversal. In 
its rulings on evidence, the trial court was eminently fair to the defendant. 
Viewing the record as a whole, including the verdict, we are satisfied that 
the defendant had no reason to complain of the result. The jury viewed 
the barn at defendant’s request. The verdict seems fair and reasonable, and 
we see no good reason for disturbing it. 

Affirmed. 

Birdzell, C. J., and Robinson, Bronson, and Grace, JJ., concur. 
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VALENTINE, Avupitor, et aL. v. CANADA LIFE ASSUR. CO. 
(No. 17129.) 
(Supreme Court gf Ohio. Dec. 26, 1922.) 
140 Northeastern Reporter, 150. 
(Syllabus by the Court.) 

TAXATION—ACT PROVIDING FOREIGN INSURANCE COMPA- 
NIES SHALL NOT RETURN FOR TAXATION BONDS DE- 
POSITED AS SECURITY, HELD INVALID AS VIOLATING 
THE UNIFORMITY RULE. 

Section 5437, General Code, contravenes the provision of section 2, 
article XII, of the Constitution of Ohio, that “Laws shall be passed, taxing 
by a uniform rule, all moneys, credits, investments in bonds, stocks, joint 
stock companies, or otherwise, and also all real and personal property ac- 
cording to its true value in money.” 

(For other cases, see Taxation, Dec. Dig. § 40[5].) 


Error to Court of Appeals, Franklin County. 

Petition by the Canada Life Assurance Company against one Valentine, 
Auditor, and others, for an injunction. Judgment for petitioner was af- 
firmed by the Court of Appeals, and defendants bring error. Reversed. 

Ee 
WINDSOR MFG, CO. v. GLOBE & RUTGERS FIRE INS. CO. 
(Supreme Court of Pennsylvania. May 7, 1923.) 
121 Atlantic Reporter, 328. 

1. INSURANCE — FAILURE TO GIVE NOTICE AND SUBMIT 
PROOFS OF LOSS WITHIN TIME PRESCRIBED NOT 
GROUND OF FORFEITURE UNLESS SO PROVIDED. 

Where policy requirement of immediate notice and proofs of loss 
within four months is made a condition precedent to action, but default in 
complying with the requirement is not agreed to constitute a ground for 
forfeiture, no forfeiture for such cause will be implied. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 


2. INSURANCE—REQUIREMENT OF “IMMEDIATE” NOTICE OF 
CLAIM MEANS WITHIN REASONABLE TIME AFTER DIS- 
COVERY OF LOSS. 

A policy requirement of “immediate” notice of claim is complied with 
by furnishing information within a reasonable time after discovery of the 
loss. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Immediate. ) 


3. INSURANCE — WHETHER NOTICE WAS TIMELY GIVEN 
HELD FOR JURY. 1 
Under policy covering risks of transportation of goods sold and ship- 
ped, where insured received a complaint of nondelivery on April 14, and 
subsequently like reports were made by other consignees, and it was not un- 
til replies to letter of June 14, making inquiry of various consignees, were 
1eceived, that the real situation was apparent, and notice was given to in- 
surer’s agent on June 29, the question whether insured acted with due dili- 
gence was for the jury. 
(For other cases, see Insurance, Dec. Dig. § 668[14].) 
4. INSURANCE—FINDING OF WAIVER OF DELAY IN MAKING 
PROOFS OF LOSS HELD WARRANTED. 


The necessity for filing proofs of loss within the time limit may be 
waived, and waiver is inferable from circumstances; and, where losses of 
goods shipped were reported to insured in April, but investigation disclos- 
ing extent of losses was not completed until June, and in August request 
for blanks was made, and in September data was submitted, and, although 
liability was denied the following month, the insurer demanded other in- 
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formation, which was promptly furnished, a finding that the four months’ 

time limit for furnishing proofs of loss was waived was warranted. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

5. INSURANCE—CONTENTION THAT SELLER WAS WITHOUT 
INSURABLE INTEREST AFTER SHIPMENT HELD NOT 
SUSTAINABLE. : 

Where policy covering risks of transportation of goods shipped had at- 
tached to it a rider by which protection was extended to all interested in 
the property consigned, the contention that plaintiff seller, a Philadelphia 
concern, was without insurable interest, since the goods were shipped f. o. 
b. Philadelphia, was without merit. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 

6. INSURANCE — EMPLOYMENT OF TRUCKMAN NOT LI- 
CENSED HELD NOT VIOLATION OF POLICY. 

Under a policy covering risks of transportation of goods the conten- 
tion that one through whom shipments were made was not a licensed truck- 
man, as required by the policy, was without merit, where he was merely the 
agent to secure transportation, and those actually carrying the goods were 
duly licensed to operate. 

(For other cases, see Insurance, Dec. Dig. § 333[1].) 

Appeal from Court of Common Pleas, Philadelphia County; William 
H. Shoemaker, President Judge. 

Action by the Windsor Manufacturing Company against the Globe & 
Rutgers Fire Insurance Company. From a judgment for plaintiff, defend- 
ant appeals. Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kep- 
hart, Sadler, and Schaffer, JJ. 

Rae Weinstein and Joseph J. Fischer,. both of Philadelphia, for ap- 
pellant. 

Robert T. McCracken and George G. Chandler, both of Philadelphia. 
for appellee. 

Sapter, J. The plaintiff had been a manufacturer of woolens for a 
long time, when it took insurance from the defendant on March 9, 1920, 
providing for indemnity against loss arising from the theft of goods ship- 
ped, as well as other risks and perils of transportation. By the terms of 
the policy issued it was stipulated, inter alia: 

‘Loss, if any, under this policy shall be immediately reported with full 
particulars to Jones & Whitlock, agents, 1 Liberty street, New York City, 
or to any agent of the company. 

“All adjusted claims shall be due and payable thirty days after the 
presentation and acceptance of proofs of interest and loss at the office of 
this company and such proofs must be presented within four months of 
date of shipment. 

“No suit or action on this policy, for the recovery of any claim, shall 
be sustainable, in any court of law or equity, until after full compliance 
by the assured with all the foregoing requirements, nor unless commenced 
within twelve months next after the loss.” 

Various consignments of merchandise were intrusted to the care of one 
Vallette, who operated a freight line, and contracted to carry the property 
of plaintiff on trucks engaged by him, either directly to the customers in 
New York, or to a railroad station, where they were delivered for further 
transportation. Beginning in March, and continuing until May 1920, many 
separate shipments were made through this agency. On April 14th one of 
the consignees advised that the goods called for in the. invoice forwarded 
to him had not been received, which led to investigation of the reason for 
the miscarriage. Other complaints of like nature followed, and, with the 
aid of the carrier, attempts were made to trace the missing property, but 
without success. For the purpose of checking losses a letter was sent to 
all consignees, asking if the woolens ordered and sent had been received. 
An examination of the replies disclosed unexplained disappearances in 24 
instances. 











Misc.] Valentine, Aud’r, et al., v. Canada Life Assur. Co. 2021 


With this information in hand, the plaintiff directed its insurance 

broker to give notice of the loss to the agent of defendant, as provided by 
the policy, and this was done on June 29th, and the knowledge so acquired 
was transmitted to the company not later than August 16th. At the same 
time a written report was made by the insured directly to the general 
agents in New York, which the correspondence showed was duly received. 
The latter communicated with their local representative, and he, in response 
to requests, advised as to the requirements necessary in making the proofs 
of loss, setting forth the various documents which must be executed and 
filed, though no blank forms were supplied. On September 17th the af- 
fidavits asked for were furnished, and forwarded to the defendant four 
days later. On October 20th it refused in writing to recognize liability on 
the ground that such time had elapsed as to make impossible a recovery 
from the carrier, and that proofs of loss had not been filed within four 
months of the date of the various shipments, as required by the policy. 
Notwithstanding the disclaimer of the insurance company, its local agent, 
agent, 9 days afterwards, asked for additional data, and that the proof of 
each claim be listed separately. This request was complied with, and the 
papers sent directly to the New York‘office of defendant. On December 
22d the latter asked for further information, and all was supplied by Feb- 
ruary 1, 1921. A final refusal to pay led to the present action. 
At the trial which followed, evidence was offered showing the contents of 
the various bales forwarded, with the invoice value, delivery to the carrier, 
nonreceipt by the consignees, and the due efforts to discover their where- 
abouts. From the circumstances disclosed, the learned court below left to 
the jury the question whether the loss was due to theft. In so charging the 
plaintiff was injured, if any one, since the policy covered also “all risks 
and perils of transportation.” Defendant rested on the failure to give prop- 
er notice of loss, and to ftitnish proofs within the time fixed by the policy, 
as well as certain other matters, which will be mentioned later. Judgment 
was entered on the verdict for plaintiff, and the questions involved are 
brought here on appeal. 


[1] It is first to be observed the policy provided for immediate notice 
and proofs of loss within four months, and that no action could be sus- 
tained until furnished, but there is no agreement that it shall be void if de- 
fault in complying with these conditions occurs, as in the clause fixing the 
time for bringing suit. 

“Had the policy or the by-laws been so framed as to make the observ- 
ance of this requirement [as to notice] a condition precedent to a right of 
recovery, the case must have been reversed for that reason [unless a 
waiver appeared]. But there is nothing of the kind anywhere in the con- 
tract. Ordinarily, when policies prescribe fixed times for notice of loss, 
they provide that if the notice is not given within the prescribed time, tii 
policy shall be void, or there shall be no right of action on it. In such 
cases, the terms of the contract require the courts to enforce the forfeiture. 
But forfeitures are not favored, and certainly in such cases as this such a 
consequence cannot be implied.” Coventry Ins. Ass'n v. Evans, 102 Pa. 
281, 284; Curran v. National Life Ins. Co., 251 Pa. 420, 96 Atl. 1041. 

(2, 3] Irrespective of the rule suggested, the jury has found, in the 
present case, under proper instructions, that the required notice of claim 
was given. Though the policy uses the word “immediate,” this provision 
must be given a fair interpretation, and, if the information is supplied 
within a reasonable time after discovery of the loss, it is sufficient. This 
is recognized by defendant in its third point, where it is stated: 

“Such notice of such loss was not given immediately, as required by 
the express terms of the policy, which means within a reasonable time, as 
a matter of law.” 

“The general rule is that, where the delay in furnishing proofs [of 
loss] or the giving of notice is due to circumstances not attributable to neg- 
lect or bad faith on the part of plaintiff, and the required proofs or notice 
were in fact furnished within a reasonable time under the circumstances, 
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failure to file within a time stipulated is excusable.” Curran v. Ins. Co., 
251 Pa. 432, 96 Atl. 1045. 

It is true plaintiff received a complaint of nondelivery on April 14th, 
and subsequently like reports were made by other consignees. Necessarily, 
time was required to determine whether the goods were mislaid, or if a loss 
within the meaning of the policy had taken place. An effort to learn the 
true facts was undertaken, and it was not until the replies to the letter of 
June 14th, making inquiry of the consignees, were received that the real 
situation was made apparent, and, on June 29th, notice was given the agent 
of defendant. Under these circumstances the court could not have de- 
clared, as a matter of law, that the insured had not acted with due dili- 
ie ge properly submitted the question to the jury, which found for the 
plaintilt. 

[4] It is further urged, proofs of loss were not furnished within four 
months of the date of shipment. As already noted, it was not until June 
that the investigation of the various shipments was completed, and the ex- 
tent of the injury discovered. In August request for necessary blanks was 
made, and in September the data was submitted, which plaintiff believed to 
be required. Though there was denial of liability the following month, 
yet defendant demanded other information, which was promptly furnished. 
It is well settled that the necessity for filing proofs within the time limit 
may be waived by the parties, and this may be inferred from the circum- 
stances. Hoffman v. Mut. Fire Ins. Co., 274 Pa. 292, 117 Atl. 917; Simons 
v. Safety M. F. I. Co., 277 Pa. 200, 120 Atl. 822. “If the insured, in good 
faith, and within the stipulated time, does what he plainly intends as a com- 
pliance with the requirements of his policy, good faith equally requires that 
the company shall promptly notify him of their objections, so as to give 
him the opportunity to obviate them; and mere silence may so mislead him 
to his disadvantage, to suppose the company satisfied, as to be of itself suf- 
ficient evidence of waiver by estoppel.” Zoller Co. v. Hartford F. Ins. Co., 
272 Pa. 386, 390, 116 Atl. 359, 361. The facts presented here justified the 
finding that this had occurred in the present case. 

[5] A number of incidental questions are raised by the many assign- 
ments of error filed, which may be briefly disposed of. The contention is 
made that plaintiff was without insurable interest, since the shipments were 
f. o. b. Philadelphia. ‘This complaint is without force, in view of the rider 
attached to the policy by which protection was extended to all interested 
in the property consigned. If others had any interest by reason of the pas- 
sing of title, their names could be added by amendment; and, if such prop- 
erty rights appeared, this would be directed here on appeal. Hewitt v. 
Democratic Pub: Co., 271 Pa. 546, 115 Atl. 838. 

{6] Nor is there force in the charge that Vallette, through whom the 
shipments were made, was not a licensed truckman, as required by the 
terms of the policy. He was merely the agent to secure transportation, and 
those actually carrying the goods were duly authorized to operate. Again, 
the private sale of property discovered in a warehouse, after suit brought, 
is made the subject of complaint. In view of the stipulation of counsel, 
that the goods might be so sold, and the proceeds credited on any judgment 
recovered, the question raised does not merit discussion. 

|7] The case was carefully tried, and was presented to the jurors in a 
fair and impartial charge. They were directed to render a verdict only in 
case a theft was found, and of this the appellant cannot compiain, as before 
observed, since the policy was of much broader scope. We see no error 
in the admission of testimony, referred to by counsel, nor in the disposition 
of points presented. It would be useless to refer to each of the 30 errors 
assigned, all of which have, however, been considered. Notwithstanding 
the able argument of counsel for appellant, they are overruled. 

The judgment is affirmed. 
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WEINSTEIN v. GLOBE INDEMNITY CoO. 
(Supreme Court of Pennsylvania. May 7, 1923.) 
121 Atlantic Reporter, 316. 
1. INSURANCE — REQUIREMENT THAT BOOKS BE KEPT 
VALID IN THEFT POLICY. 

. a provision in a theft policy that insured keep books in order to ascer- 
tain damages is valid and binding, and no recovery can be had on failure 
to comply therewith. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 


2. INSURANCE—PROPER RECORD HELD NOT KEPT OF STOCK. 
An inventory made seven days before’ burglary and certain memoranda 
held not a sufficient compliance with requirement in theft policy that re- 
cords be kept. 
(For other cases, see Insurance, Dec. Dig. § 335[3].) 


Appeal from Court of Common Pleas, Philadelphia County; William 
H. Shoemaker, President Judge. 

Action by Jacob I. Weinstein, trustee in bankruptcy for the estate of 
Louis Hultzman, trading as Hultzman’s Fur Shop, against the Globe In- 
demnity Company. Judgment for plaintiff, and defendant appeals. Re- 
versed and rendered. 


Argued before Walling, Simpson, Kephart, Sadler, and Schaeffer, JJ. 


Robert T. McCracken, of Philadelphia, for appellant. 

Harry L. Jenkins and W. S. Furst, both of Philadelphia, for appellee. 

SADLER, J. The plaintiff is the trustee in bankruptcy of one Hultzman, 
who conducted a store in Philadelphia containing a stock of furs, largely 
made into finished garments. The merchandise was insured by the Globe 
Indemnity Company against theft, and, in the policy issued, it was provided 
in part, by section 5, as follows: 

“The company shall not be liable for any loss or damage * * * 
unless books and accounts are regularly kept by the assured in such man- 
ner that the exact amount of loss may be accurately determined therefrom 
by the company.” 

On December 29, 1920, burglars entered the establishment, and re- 
moved a part of the contents. A claim for the valae thereof was made, 
which the defendant refused to pay, on the ground that no satisfactory evi- 
dence appeared as to the property actually taken, and, on suit brought, 
rested its defense on the portion of the contract above quoted. It was in- 
sisted no sufficient proof of compliance with the condition appeared, and, as 
a result, binding instructions in its favor should have been given. A. re- 
quest to this effect was refused by the court below, and a motion for judg- 
ment n. o. v. was overruled; hence this appeal. 

[1] The problem presented rests for solution not so much on questions 
of law, as on those of fact. When parties enter into a written agreement 
defining their respective liabilities, as here—and all who sign are presuma- 
bly acquainted with the matters included therein—its terms and conditions 
will be enforced. A policy of insurance covers only such injury as has 
been provided for, and if limitations on the right to reimbursement, where 
loss occurs, are imposed, compliance with which is necessary before recov- 
ery can be had, they are, of course, controlling. There is nothing improper 
in requiring that books be kept, so that the extent of damage may be dis- 
covered. On the contrary, such a stipulation is required to prevent fraud, 
which may, from time to time, be attempted, though in this case no evi- 
dence to prove any wrongful conduct by the insured appeared. 

[2] The testimony of Hultzman was depended upon to make out plain- 
tiff’s case. It showed that an inventory of stock on hand had been made 
in January of 1920, some three months prior to the issuance of the 
policy, and again on December 22d of the same year, seven days before the 
burglary. The witness kept no daybook, journal, sales or purchase record, 
or ledger of any sort. His bank and check book, offered in evidence, were 
unreliable, in view of his declaration that all receipts from sales did not 
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appear therein, and transactions not connected with the business were en- 
tered. The inventory, as finally exhibited, supposedly represented the goods 
on hand, when made, but failed to indicate changes due to subsequent sales, 
except by lead pencil annotations showing the addition, after certain en- 
tries*of the word “sold.” In some cases, Hultzman “would mark the prop-- 
erty disposed of from the inventory, or make a memorandum probably on 
another piece of paper.” Further, the bills for certain purchases of skins 
were offered; but when it is remembered many of them had been used in 
the manufacture of the finished pieces, for the loss of which the claim was 
made, the proof was far from satisfactory. A demand or presentation of 
other records was not complied with, as they were not in existence; had 
there been, and the request for production refused, this would have been 
fatal to a recovery. Seibel v. Lebanon Mut. Ins. Co., 197 Pa. 106, 46 Atl. 
851. Though a statement was prepared by adjusters employed by Hultz- 
man, the result of their efforts was necessarily speculative, as the data 
which formed the basis of their report was only such as above stated. 

There can be no doubt of the meaning of the words used in the policy. 
It was the duty of the insured to keep “books and accounts,” so that, in 
case of theft, the exact loss could be ascertained “therefrom,” and unless 
this was done, or a substantial compliance with the requirement appeared, 
a verdict for plaintiff was not justified. Harris v. General Accidednt F. & 
L. Assn. Co. (Sup.) 187 N. Y. Supp. 291; Home Ins. Co. v. Williams, 237 
Fed. 171, 150 C. C. A. 317.. We see nothing in Polizzi v. Commercial Ins. 
Co., 255 Pa. 297, 99 Atl. 907, where evidence showed the time fixed for the 
making of the inventory had not elapsed when the injury was inflicted, 
which is in contradiction of this conclusion. It is true no particular form 
of books is required to be kept (26 C. J. 253); the stipulation must be given 
a reasonable interpretation, and is complied with when the data can be pro- 
duced which shows the real state of facts, but there must be sufficient writ- 
ten evidence to enable the company to determine with accuracy the amount 
of its liability. In the present case, it was left to the jury to say whether 
the requirement was met by the production of the inventory and bills, as al- 
ready described; but we are of opinion the plaintiff failed in this respect, 
and the insurer, as a result, was not under obligation to pay. There is no 
evidence of any waiver of the condition, and it was therefore justified, un- 
der the express terms of its contract, in refusing to recognize the claim, 
when not furnished with the written memoranda which would lay the 
foundation for a proper investigation. Admittedly, there were no records, 
except the inventory of December 22d, with the bills, and, combining the 
two, no accurate checking of the claim was possible. The policy provided 
for this very contingency, and the clause inserted therein cannot be disre- 
garded, though the insured may have suffered some loss. 

The proof offered was not enough in law to uphold any judgment for 
plaintiff, and binding instructions should have been given as requested by 
defendant. As the testimony shows it impossible for the insured to pro- 
duce additional records, the grant of a new trial would be useless. The 
fourth assignment of error must be sustained. 

The judgment is reversed, and is here entered for defendant. 


a 


AXTELL v. AMERICAN LIVE STOCK INS. CO. (No. 5125.) 
(Supreme Court of South Dakota. July 2, 1923.) 
194 Northwestern Reporter, 652. 

1, INSURANCE — INSURANCE ON HOGS HELD EFFECTIVE 
FROM DATE OF ISSUANCE RATHER THAN FROM DATE 
OF AUCTION SALE PROVIDED FOR IN CONTRACT. 
Insurance contract on hogs to be sold at auction held ambiguous as to 

the date it was to become effective, and therefore effective from the date 

of issuance rather than from date of sale, under the rule requiring the con- 
struction most favorable to insurer. 
« (For other cases, see Insurance, Dec. Dig. § 175.) 
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2. INSURANCE—EVIDENCE HELD TO ESTABLISH THE ISSU- 
ANCE OF AN INSURANCE POLICY ON HOGS. 

Evidence held to establish the issuance of an insurance policy on hogs. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

4. INSURANCE—ACCEPTANCE OF CONTRACT OF INSURANCE 
HELD ESTABLISHED; APPROVAL IN WRITING UNNECES- 
SARY. 

Acts and conduct of an insurance company held sufficient to establish 
the acceptance of a contract of insurance, it being unnecessary that the con- 
tract be approved in writing. 

(For other cases, see Insurance, Dec. Dig. § 130[3]. ) 


5. INSURANCE—ADMISSION IN EVIDENCE OF AUCTION SALE 
CATALOGUE STATING HOGS ADVERTISED WERE IN- 
SURED HELD NOT ERROR IN ACTION ON POLICY. 

In an action on an insurance policy covering certain hogs which were 
to be sold at auction, where the policy required that the insured print and 
distribute a sales catalogue and state therein that the hogs were insured 
in defendant company, held, that it was not error to admit in evidence a 
copy of such sales catalogue for the purpose of showing compliance with 
the contract. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

7. INSURANCE — IN ACTION ON POLICY, ACTS OF DEFEND- 
ANT’S AGENT SEEKING TO ADJUST LOSS THEREUNDER 
HELD ADMISSIBLE. 

In an action on an insurance policy, held, that it was not error to per- 
mit plaintiff to testify to a conversation had with defendant’s secretary as 
to the amount of loss to be paid, since such acts of defendant’s agent tended 
to establish recognition of the contract as reg Bos waiver. 

(For other cases, see Insurance, Dec. Dig. § 664.) 


Appeal from Circuit Court, Moody County; John T. Medin, Judge. 

Action by Harold Axtell against the American Live ‘Stock Insurance 
Company. From a judgment for plaintiff and an order denying a new trial, 
defendant appeals. Order and judgment affirmed. 


Kennedy, Holland, DeLacy & McLaughlin, of Omaha, Neb., and Bates, 
Johnson & Simons, of Sioux Falls, for appellant. 
Lewis Benson and Rice & Rice, all of Flandreau, for respondent. 


Ditton, J. This case was tried to a jury and resulted in a verdict for 
plaintiff. Motion for a new trial was overruled and judgment entered for 
plaintiff. Defendant appeals from the order and judgment. 

The contract sued upon is called “Special Hog Sale Insurance Con- 
tract,” and purports to insure plaintiff's hogs against accident, including fire 
and lightning. 

“The first party agrees to furnish the second party with a letter from 
the company to be read by the auctioneer at. the opening of said sale, said 
letter to be authority for the assured and the breeders assembled that said 
animals will be covered from the time they are knocked off at the auction 
block until the expiration of this contract.” 

The policy was issued through I. E. Locke, agent. The sale contract 
was issued by Clyde J. Baker, underwriter of the Omaha office. This sale 
contract was forwarded by the home office to plaintiff, together with a no- 
tice which was to be read -by the auctioneer at the sale. It contained the 
statement that— 

“He (Axtell) is furnishing you, absolutely free, a policy covering 
death from accident, and that the policy issued by the company is made in 
the name of the purchaser and is mailed promptly upon receipt by us of a 
list of purchasers. Your sow is covered by the insurance from the time 
you make your bid.” 

. Paragraph 6 of the written contract of the agent provides in substance 
that— 

“The agent shall solicit and procure applications for insurance for the 








H 
H 
! 
} 
H 
\ 
; 


2026 Insurance Law Journal, Vol. 61. [1923 


company to forward the same to the home office, to thoroughly canvass 
by personal calls every farmer with hogs, in his territory. Inspect all hogs 
when the application is taken and when the policy is delivered to see that 
the hogs are all healthy, to deliver policies subject to instructions from 
the company and to make reports from time to time as to the work done.” 

Paragraph 9 provides that he will promptly deliver all policies issued 
through his applications. In case the policy is not accepted he will return 
the same to the company for cancellation. 

On the morning of February 21st, prior to the sale, the 50 hogs so in- 
sured were destroyed by fire. 

At the close of plaintiff’s testimony defendant moved for a directed 
verdict and at the close of all of the evidence defendant renewed its mo- 
tion for a directed verdict. 

The 41 assignments of error ‘will be grouped. 

Was the policy sued upon a valid contract of insurance at the time 
plaintiff's hogs were destroyed? Eight of these assignments present the 
principal question involved in this appeal which will be considered to- 
gether. 

It is undisputed that the defendant treated the insurance as an exist- 
ing contract from its date to the date of the loss. The insurance was on 
50 head of hogs for a period of 60 days from January 26, 1921. The con- 
tract does not say that the plaintiff is to become the insured, but that he 
is “the insured.” It does not say that the hogs are to be insured, but that 
they,are “insured hereunder.” It provides that the insured, at the first ap- 


pearance of sickness, etc., must give notice so that attention may be given 
to the hogs. 


[1] The real question involved off this appeal is whether the insurance 
took effect prior to the date of the sale and was for the benefit of the party 
then owning the hogs, or whether it was not intended to go into effect until 
after the sale and was to be for the benefit of the pyrchaser at the sale 
only. The policy provides that the amount of the insurance shall be 80 
per cent. of the sale price of the hogs and that the premium shall be $3.50 
for each $100 of insurance. This provision clearly indicates that the insur- 
ance was not to go into effect until after the sale and should be for the 
benefit of the purchaser only. On the other hand, the policy provides that 
the insurance shall go into effect on the 26th day of January, nearly three 
weeks prior to the date set for the sale, and it further provides that the in- 
surance on any unsold animal shall terminate at the close of the sale, unless 
the owner shall apply for specific insurance. The policy also provides that 
in case of loss after the effective date of the contract but prior to the sale, 
the amount of the insurance is to be the average sale price of two or more 
hogs of similar class and quality. These provisions clearly indicate that 
the insurance was in effect from the time of the issuance of the policy. In 
view of these contradictory provisions, the rule which holds that insurance 
contracts shall be construed most strongly against the insurer must be ap- 
plied and the defendant must be held liable. 

Both parties complied with the terms of this contract up to the date of 
the loss. Plaintiff was to hold the sale letter after it had been read by the 
auctioneer as a guaranty to his purchasers that said animals were covered 
until their respective policies reached them. 

[2] Plaintiff agreed in the policy to state in his catalogue of sale that 
the hogs were insured. The policy was forwarded by the agent to the com- 
pany’s office at Omaha. The agent wrote under date of February 5th in- 
quiring if they had received it. On the 8th defendant acknowledged re- 
ceipt of letter as follows: 

“Will say that we received the Harold Axtell sale contract some days 
ago and also want to thank you for same.” 

On the same day, Agent Locke sent the Axtell catalogue to the com- 
pany in a letter which stated: 

“We hand you inclosed herewith catalogue of the Harold Axtell sale 
February 21st. This offer is protected by you under sale binder which I 
mailed you some time ago.” 
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This letter was received some 10 days before the fire, and stated that 
Axtell’s hogs were insured under the contract that the company had re- 
ceived. Clyde J. Baker, underwriter, sent the sale contract to be delivered 
to the plaintiff. It is clear that defendant issued the policy sued upon, the 
jury so found. 

[3] We hold that Exhibit A was not an application, but was a com- 
pleted contract of insurance. In construing written instruments, it is the 
duty of the court to carry into effect the intention of the parties. 

“The whole of a contract is to be taken together, so as to give effect 
to every part, if reasonably practicable each clause helping to interpret the 
others.” R. C. § 871. 

“In accordance with the general rule, that in case of doubt a contract 
will be construed most strongly against the party who framed it, it may 
be said to be the primary rule that such contracts are to be most strongly 
— against the insurer-and in favor of the insured.” 14 R. C. L. 

Insurance policies should be construed liberally in favor of the insured 
so as to promote, and not defeat, the purpose of the insurance. 


[4] The claim that defendant did not accept the contract of insurance 
is not well taken. It was not necessary that the contract be approved in 
writing. The acts and conduct of defendant, the letters written by the de- 
fendant, conclusively established the contract sued upon. The court did not 
err in denying defendant's motions for judgment at the close of plaintiff's 
evidence, and at the close of the testimony, for under the undisputed facts 
proven by letters and written documents the court would have been justi- 
fied in directing a verdict for the plaintiff upon every issue presented ex- 
cept that of negligence and the damages sustained. 


[5] It was not error to admit the catalogue in evidence because the 
plaintiff was required to print and distribute the sale catalogue and to state 
therein that the hogs were insured in defendant company. He did so 
and sent a copy of the catalogue to the defendant, which was received be- 
fore the loss occurred. The catalogue was competent testimony, not for 
the purpose of establishing the market values of the hogs, but for the pur- 
pose of showing a compliance with the insurance contract. 


|6] Numerous assignments are made on rulings in the admission and 
rejection of testimony on the value of the hogs. We have carefully ex- 
amined these rulings and failed to discover any error in them. It was com- 
petent for plaintiff to show the value of the hogs, of the same general char- 
acter, and also what plaintiff had paid for similar hogs at about the time 
of the fire. The question of damages was fairly submitted to the jury and 
all the evidence received’ was competent proof before the jury on the ques- 
tion of the market value of the hogs lost in the fire. There is no evidence 
whatever tending to show that the hog waterer was the cause of the fire. 
There was testimony that it was a standard article on the market and had 
been handled for many years and sold in large numbers and was used prac- 
tically by every successful hog raiser in the country. It was not disclosed 
that any fire had ever been caused by one of these devices, and it cannot 
be said that plaintiff was negligent in using a standard article. However, 
this question was fairly submitted to the jury and this issue is closed by 
the jury. 

[7] The two assignments of error on the ruling of the court in per- 
mitting plaintiff's conversation with the defendant’s secretary as to the 
amcunt of loss to be paid is without merit. This evidence was given in 
connection with other evidence showing that the company’s secretary re- 
sponded promptly to the notice of the loss. He inspected the ruins of the 
fire, and made an appointment with the plaintiff to meet him at Flandreau 
to talk about the loss. All of these acts and conversation-on the part of 
the defendant secretary constituted material evidence tending to show that 
the parties were claiming the validity of the policy, and such acts were 
competent proof of a waiver. It was a continuation of defendant's .previ- 
vus act treating the insurance as in full force. 
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The remaining assignments of error relate to the matters of arbitra- 
tion and instruction to the jury, in which we find no prejudicial error. 
We find in this voluminous record that no prejudicial error was com- 
mitted on the trial. 
The order and judgment are affirmed. 
Polley and Gates, JJ., concur in the result. 
———_ - ae 
FRANKLIN FIRE INS. CO et at. v. HALL, Com’r or INSURANCE AND 
3ANKING. (No. 3765.) 


(Supreme Court of Texas. Jan. 24, 1923.) 
247 Southwestern Reporter, 822. 
INSURANCE — CERTIFICATE OF AUTHORITY REQUIRED OF 

INSURANCE AGENT HELD LICENSE FOR WHICH FEE NOT 

CHARGEABLE, AS “CERTIFICATE OF ANY FACT OR 

FACTS.” 

The license or certificate of authority required of insurance agents un- 
der Rev. St. 1911, art. 4960, is not a certificate of “any fact or facts con- 
tained in the papers, documents, or records” of the office of the Commis- 
sioner, referred to in article 3833, but is an official license,, necessary to 
the conduct of an insurance business, issued upon compliance with the stat- 
utes, and is subject to revocation for violations of the law, under articles 
4963-4971, inclusive; hence, under article 3834, authorizing the Commis- 
sioner of Insurance and Banking to charge 50 cents “for each certificate 
not otherwise provided for,” the commissioner is not authorized to collect 
a fee of 50 cents for the certificate of authority or license required by insur- 
ance agents under article 4960; the fees mentioned in article 3834 applying 
only to those certificates authorized in article 3833. 

(For other cases, see Insurance, Dec. Dig. § 12.) 


Original application for mandamus by the Franklin Fire Insurance 
Company and others against Fd Hall, Commissioner of Insurance and Bank- 
ing, to compel him to issue a certificate of authority. Writ granted. 

Thompson, Knight, Baker & Harris, of Dallas (Wm. Thompson, of 
Dallas, of counsel), for relators. 

W. A. Keeling, Atty. Gen., and Tom L Beauchamp, Asst. Atty. Gen., 
for respondent. 

Cureton, C. J. This is an origina] proceeding for mandamus filed by 
the Franklin Fire Insurance Company, a corporation organized under the 
laws of the state of Pennsylvania, with a permit to transact business in this 
state, and by John L. Wortham, B. F. Carruth, and Gus S. Wortham, com- 
posing the partnership of John L. Worthan & Sons, against Ed Hall, Com- 
missioner of Insurance and Banking, to require him to issue to the relators, 
John L. Wortham, B. I’. Carruth, and Gus S. Wortham, a certificate of au- 
thority as local agents of the Franklin Fire Insurance Company. The first- 
named relator is now, and for a number of years has been, engaged in the 
business of insuring owners of property against loss by fire and other haz- 
ards. The individual relators are engaged in conducting a local insurance 
agency in the city of Houston, and are agents for the Franklin Fire Insur- 
ance Company. They have been engaged in the local insurance business for 
a number of years, under certificates of authority heretofore issued from 
time to time by the Commissioner of Insurance and Banking. 

It appears that the Commissioner of Insurance has declined to issue cer- 
tificates of authority to the individual relators named, for the reason that 
they have not paid or tendered to him 50 cents which he claims to be due 
for the issuance of each certificate of authority to transact or conduct the 
business of a local insurance agent. Article 4960, Revised Statutes, provides: 

It shall not be lawful for any person to act within this state, as agent 
or otherwise, in soliciting or receiving applications for insurance of any 
kind whatever, or in any manner to aid in the transaction of the business 
of any insurance company incorporated in this state or out of it, without 
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first procuring a certificate of authority from the commissioner of agricul- 
ture, insurance, statistics and history [Commissioner of Insurance and 
Banking |.” 

The certificate required by this article is the one here involved. The 
only question before us for determination is whether or not the charge 
exacted by respondent is authorized by law. He predicates his right to 
make the charge on Revised Statutes, art. 3884, one subdivision of which 
authorizes the Commissioner of Insurance and Banking, as well as other 
State officers, to make a charge of 50 cents “for each certificate not other- 
wise provided for.” The insistence of respondent is that the 50 cents de- 
manded by him is in no sense a tax, but is a charge for the ministerial act 
of his department in furnishing the certificate. We cannot agree with this 
contention. The certificate issued by the Commissioner is a license, and 
the fee due therefor, if any, is a license fee, and not a mere charge for 
service, 

By an Act approved July 9, 1879, the Legislature defined who should 
constitute insurance agents in the state, and required them to have a cer- 
tificate of authority, under certain penalties against them and their com- 
panies, before they were allowed to transact the business of an insurance 
agent in the state. This act, however, did not require a license or a cer- 
tificate of the agent himself, but a copy of the certificate issued to his com- 
pany. 9 Gammel’s Laws, p. 64. This act became article 4961, Revised Stat- 
utes, and defines those to whom article 4960 is applicable. The last-named 
article was part of a law which, when originally enacted, was applicable 
only to life and health insurance companies, but by incorporation in the 
general provisicns relating to insurance in the Revised Statutes of 1879 ap- 
parently, was made to apply to all insurance companies. These articles are 
in substantially the same form as when originally passed by the Legisla- 
ture. R. S. 1879, art. 2943; 9 Gammel’s Laws, p. 64; State v. Burgess, 101 
Tex. 524, 520, 109 S. W. 922; R. S. 1911, arts. 4960, 4961. Articles 4963, 
4964, 4965 and 4966, enacted in 1903, and articles 4969 and 4971, which be- 
came the law in 1909, all relate to the subject of insurance agents, and 
refer to the certificate of authority required by article 4960, designating 
and treating it as a license. These statutes plainly show that the certificate 
of authority required by article 4960 is the agent’s “license.” 

Considering all the statutes together, and having in mind the state’s 
general purpose to regulate and control the insurance business, it is plain 
that article 4960 is a license statute, and that the certificate of authority 
there referred to is the license of a local insurance agent, when granted to 
such an agent. This statute confers upon those authorized the special privi- 
lege of being local insurance agents, a right not common to all, but denied 
to all except upon compliance with the law. It is within the usually ac- 
cepted definition of a license statute. 17 R. C. L. pp. 474, 503; 14 R. C. L. 
p. 858, § 27; Hoefling & Son v. City of San Antonio, 85 Tex. 228, 231, 20 
S. W. 85, 16 L. R. A. 608. Article 3834 was a section of an act passed in 
1848. Articles 3833, 3835, and 3836 represent the remaining sections of the 
original measure. 3 Gammel’s Laws, p. 184. 

The original act has remained the law since its passage without ma- 
terial change, except modifications from time to time so as to make it 
applicable to other officers than those originally named,, among which is 
the Commissioner of Insurance and Banking. Article 3833 makes it the 
duty of the various state officers named, including the Commissioner of 
Insurance and Banking, “to furnish any person who may apply for the 
same with a copy of any paper, document or record in their reespective 
offices, and also to give certificates, attested by the seals of their respective 
offices, certifying to any fact or facts contained in the papers, documents 
or records of their offices, to any person applying for the same.” Article 
3834 declares it lawful “for the officers named in the preceding article to 
demand and receive the following fees for the services mentioned therein, 
except as otherwise specially provided in this chapter.’ The fees named in 
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the article are 13 cents for each 100 words or copies of any paper, docu- 
ment, or record in their offices in the English language, including seal and 
certificate. The next fee specified is a fee of 25 cents for the same char- 
acter of document if in any other language than the English language; 
while the third has reference to translated copies. The fourth charge au- 
thorized is for plats or maps on file in any state office, the amount not being 
specified, but left to be ascertained by the department head on the basis of 
the labor required. The last designated fee is the one in controversy. It 
reads: “For each certificate not otherwise provided for, 50c.” Reading 
the language as written, and giving it the plain meaning of the words used, - 
the fees fixed by article 3834 apply only to those things authorized by ar- 
ticle 3833, which are: 

(1) “A copy of any paper, document or record” in the office to which 
application is made; and (2) “to give certificates, attested by the seals of 
the respective offices, certifying to any fact or facts contained in the pa- 
pers, documents or records of their offices.” 

It is to be observed that the declaratory portion of article 3834 au- 
thorizes the collection of the fees “for the services mentioned” in article 
3833. In other words, article 3833 specifies the subject-matter to which the 
named fees of article 3834 apply. It is plain, then, we think, that by the 
language, “for each certificate not otherwise provided for, 50c.,”" is meant 
that this charge is to be made when the department head certifies to “any 
fact or facts contained in the papers, documents or records of his office,” 
and that it has no reference to certificates of authority issued to local in- 
surance agents authorizing them to transact that class of business. 

The license or certificate of authority required of insurazice agents is 
not a certificate of “any fact or facts contained in the papers, documents or 
records” of the office of the Commissioner. It is an official license, neces- 
sary to the conduct of an insurance business, issued upon compliance with 
the statutes, and is subject to revocation for violations of the law. Re- 
vised Statutes, art. 4963 to 4971. The certificate required by article 4960 
being a license, the fee charged therefor is necessarily a license fee or tax, 
and, unless clearly authorized by law, cannot be charged. The doubt, if 
any arises, must be resolved against the right to make the exaction. City 
of Austin v. Nalle, 85 Tex. 520, 541, 22 S. W. 668, 960; 21 Am. & Eng. 
Ency. Law, p. 809. 

The contention of the respondent in this case is not supported by de- 
partment practice nor legislative construction. On the contrary, the charge 
made in this instance has never heretofore been exacted of local insurance 
agents. The insurance department has never heretofore demanded this 
charge from local insurance agents. The Legislature has acquiesced in this 
construction, in that it has not passed any act making this charge applica- 
ble as it is sought to be applied ‘in this instance. The acquiescence of the 
Legislature in the departmental construction has not been merely a passive 
ene, for the reason that the fees authorized by the act are a source of rev- 
enue, the consideration of which is one of the primary duties of the Legis- 
lature 

So, construing the plain language of the act, and interpreting it in the 
light of departmental practice and legislative construction, it is clear that 
this charge has no application to certificates of authority issued to local 
insurance agents. Neither in the original agency act nor afterwards was 
any license fee ever specifically provided for local insurance agents, although 
by subsequent general occupation tax laws such a license fee was exacted 
for many years, until repealed in 1907. This leads to a consideration of the 
history of our occupation tax laws as related to the business of insurance. 

By an act passed in 1875, fire insurance companies and each of their 
agents were requred to have a certificate of authority issued the company, 
for which a charge of $1 was authorized; but this was not an agent's li- 
cense such as in controversy here. This act and the sttbsequent ones of 
1876 and 1907 were the basis of R. S. art. 3844. 8 Gammel’s Laws, pp. 403, 
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1055, 1059; Acts 1907, pp. 127, 130. The history of this article shows the 
charge of $1 for the certificate therein referred to does not apply to the 
local agent’s certificate required by article 4960. 

We agree with the statement made by the respondent in his brief that— 

“The act of 1875, prescribing the fee of $1 for certificates of authority 
when’ demanded by such companies, associations, persons, or agents as may 
apply therefor, refers only to certificates showing the authority of the com- 
pany to do business in Texas.” 

However, from 1876 to 1893 various acts of the Legislature levied oc- 
cupation taxes, both state and county, on insurance companies. These taxes 
were designated by the statutes relating to them as “license” taxes or fees, 
and the receipts issued as “occupation licenses.” 8 Gammel’s Laws, pp. 1078, 
1081, 1443, 1446, 1448, 1449; 9 Gammel’s Laws, pp. 145, 149, 278, 281, 1052, 
1055. 

By an act approved May, 1893, the Legislature enacted the gross receipts 
tax law, applicable to fire insurance companies as well as to other classes 
of corporations which provided that— 

“No occupation tax shall be levied on any insurance companies by any 
county, city or town.” 10 Gammel’s Laws, p. 586. 

The effect of this act was to annul the provisions contained in the ex- 
isting occupation tax laws levying an occupation tax on insurance compa- 
nies, both as to the stafe and county tax. In 1895 the Legislature imposed 
an occupation tax upon “each and every person or firm acting as general 
agent or agents of life, fire, marine and accident insurance companies,” etc., 
in the sum of $50 annually. It defined what was meant by a general agent. 
Section 2 of the act imposed an occupation tax of $7 on local insurance 
agents, defining what was meant by the latter term. Local agents were re- 
quired to pay an annual occupation tax of $7 “in each and every county in 
which they do business.” ‘The emergency clause of this act recited: 

“Whereas, there is now no occupation tax upon general and local agents 
for life, fire, marine, industrial and accident insurance companies in this 
state, therefore,” etc. 10 Gammel’s Laws, p. 810. 

The occupation tax laws were amended by an act approved in June, 
1897. In this amended law the occupation tax against insurance compa- 
nies was omitted, and the tax against general and local insurance agents 
embraced in the law last above discussed was placed in the general 6ccupa- 
tion tax act, except that the requirement that a local agent must pay his oc- 
cupation tax in each county was omitted, and he was required to pay it only 
once. Gammel’s Laws, pp 1489, 1493; Eichlitz v. State, 39 Tex. Cr. R 
486, 46 S. W. 643. 


Thus far it is undeniable that up to the date of the last enactments 
named there had not been levied against local insurance agents any occupa- 
tion tax except that required by the act passed in 1895, and incorporated in 
the amendment of 1897. Not only have we failed to find any in the statutes 
up to these dates, but the emergency clause of the act of 1895 recites spe- 
cifically that there was then no occupation tax on insurance agents. This 
statement was made notwithstanding the fact that article 3834, under which 
the exaction is claimed in this case, was then in existence, and had been for 
47 years previous thereto. 

So far as local insurance agents -were concerned, the status as stated 
continued until 1907. By an act approved March 21, 1907, the occupation 
taxes required of local insurance agents were abolished by a general meas- 
ure repealing various provisions of the occupation tax law. Acts 30th Leg. 
pp. 57, 58 (13 Gammel’s Laws). However, the occupation tax levied on gen- 
eral insurance agents was not repealed, but was retained, and still appears 
in the Revised Statutes as section 20 of article 7355. 

By an act approved May 16, 1907, the Legislature provided for the levy 
and collection of occupation taxes in the form of gross receipts upon vari- 
ous classes of corporations, among which were insurance companies. This 
law, in section 8, declared that the gross receipts should constitute all taxes 
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and license fees collected under the laws of the state against insurance com- 
panies, and that no occupation or other tax should be levied on or collected 
from any insurance company by any county, city, or town. It then provided: 

“That this shall not relieve agents from paying an occupation tax.” 
Acts 1907, p. 484 (13 Gammel). 

The insistence is here made that the last phrase is to be construed as 
recognizing the existence of an occupation tax on local insurance agents, 
and that the 50 cents provision of article 3834 is the charge referred to, and 
so recognized. This position is untenable. Under the law as it existed 
when this act became effective, which was 90 days from May 16, 1907, both 
general and local insurance agents were required to pay occupation taxes. 
The act repealing the occupation tax law as to local agents did not become 
effective until January 1, 1908. Between the two dates named, the proviso 
referred to operated on both classes of agents, and since the repeal of the 
local agents, tax has continued applicable to general agents. The proviso, 
therefore, did not refer to article 3884, under which the license fee is claimed 
by respondent. 

Prior to the act of 1895, imposing a license fee or occupation tax on 
lotal insurance agents, there was no law or authority for collecting such fee 
from them, ‘although at that time, and since 1879, they were required to 
have certificates of authority. The act of 1895, imposing such a tax, con- 
tinued to be the law, as heretofore stated, until 1907, when it was repealed. 
When the repealing act became effective January 1, 1908, the law, in so far 
as any tax or charge against local insurance agents for licenses was con- 
cerned, remained precisely as it was before the enactment of the original 
measure in 1895. There was no fee charge or occupation tax prior to the 
law of 1895, and there was none after the repeal of that law in 1907. 

It is clear, not only from the actual wording of article 3834, but from 
the history of the entire subject of licenses, occupation taxes and fees 
chargeable against local insurance agents, that this article of the statute has 
no application to certificates of authority or licenses issued under article 
4960, Revised Statutes. 

The mandamus will issue. 

oo 
FIDELITY UNION FIRE INS. CO. v. HICKS. (No. 2113.) 
(Court of Civil Appeals of Texas. Amarillo. April 4, 1923. On Motion 
for Rehearing April 25, 1923. Rehearing Denied May 2,.1923.) 
250 Southwestern Reporter, 1084. 
1. INSURANCE — VALUED HAIL INSURANCE POLICY HELD 

NOT WAGERING CONTRACT. 

Valued hail insurance policies held not void as wagering contracts. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

2. INSURANCE — HAIL POLICY HELD NOT VOID FOR UNCER- 

TAINTY IN DESCRIPTION OF LAND AND CROP. - 

A policy of hail insurance held not void for uncertainty as to descrip- 
tion of land and crop. 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

Appeal from District Court, Wheeler County; W. R. Ewing, Judge. 

Suit by Chas. Hicks against the Fidelity Union Fire dnsurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 

Ocie Speer, of Fort Worth, for appellant. 

M. Reynolds, H. B. Hill, and J. B. Clark, all of Shamrock, and Un- 
derwood, Jackson & Johnson, of Amarillo, for appellee. 

Kuett, J. Charles Hicks was the plaintiff below in a suit against the 
Fidelity Union Fire Insurance Company to recover on two policies of hail 
insurance, issued by virtue of applications dated June 7, 1921. One of the 
policies insured appellee in the principal sum of $1,500 against damage by 
hail to 60 acres of growing cotton, and the other policy insured appellee 
and one W. J. Sherwood in thé principal sum of $2,500 against damage by 
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hail to one-half interest in 125 acres of growing cotton. This policy was 
assigned to plaintiff on October 14, 1921. The plaintiff alleged a total loss, 
caused by hail falling on the Ist and 3d of July, 1921, and in a trial before 
a jury recovered judgment for $4,000. The plaintiff’s petition contained a 
copy of each policy and the application therefor. The “policy stipulations 
and agreements” indorsed on the back of each policy reads as follows: 

“This policy of insurance is based upon the representations and descrip- 
tions contained in the assured’s application and diagram of even number 
herewith, which are hereby made a part of this contract, and the repre- 
sentations of the assured with respect to amounts, limits per acre, pre- 
mium, ownership, location and description of crops insured hereunder, and 
it is further stipulated and agreed that any false statement or descriptions 
made in said application, or any fraud, or attempted fraud, false swearing, 
or misrepresentations by the assured, whether made before or after a loss 
has cccurred, relative to this insurance or the amount or cause of any loss 
to the crops herein described, or if any change other than by death of an 
assured, takes place in the interest, title or possession of the subject of in- 
surance, without the consent of this company indorsed hereon, shall in each 
and every case render this entire policy null and void. 

“If this policy covers corn, this company shall not be liable for dam- 
age to corn leaves unless such liability is assumed by special indorsement 
attached hereto. 


“Total concurrent insurance, including this policy shall not exceed 
sixty dollars ($60.00) per acre on irrigated land and forty dollars ($40.00) 
per acre on nonirrigated land; however, in event that the total insurance 
per acre exceeds this limit, this company shall be liable only for its pro 
rata part of such limit per acre. 

“In event of the total destruction by hail of the crops hereby described, 
or any part thereof, the amount payable hereunder as to each acre where 
this policy covers shall be the amount per acre named herein, and in event 
of partial destruction by hail only of the crops, or any part thereof, de- 
scribed in this policy, the amount payable per acre under this policy shall 
be in such proportion to the amount per acre specified herein as the dam- 
aged portion of said crop or crops bears to the sound condition of the par- 
ticular crop or crops so damaged. 

“Upon adjustment of a loss or losses to the property insured the total 
amount of insurance named in this policy, and the limit per acre named in 
this policy on each acre so damaged, shall be reduced in the amount al- 
lowed for each and every loss. 

“This company shall not be liable for any loss or damage by hail to the 
crops hereby described unless the loss or damage equals five per cent. (5%) 
or more of the total hail insurance covering the particular crop so dam- 
aged: nor except for such portion as is traceable directly to hail, for any 
loss or damage to any of the crops herein described from any other cause 
or causes combined with hail; nor for any loss or damage by hail to any of 
the crops herein described where such crops have been so injured or dam- 
aged from any other cause or causes to preclude a profit over and above 
the actual cost of harvesting, gathering, threshing and marketing; nor for 
any loss or damage by hail resulting from the neglect or failure of the as- 
sured to cut, pick, pull, gather or harvest overripe crops. 

“The liability of this company upon cotton shall not exceed one-third 
of the ascertained loss from hail happening prior to June sixteenth, and 
not to exceed two-thirds of the ascertained loss occurring on and/or be- 
tween June sixteenth and June thirtieth, in that section of Texas lying 
north of the south line and west of the east line of the counties of An- 
drews, Martin, Howard, Mitchell, Nolan, Taylor, Callahan, Eastland, Palo 
Pinte, Parker, Wise, Montague, and not to exceed one-third of the ascer- 
tained loss from hail happening prior to May thirty-first and not to exceed 
two-thirds of the ascertained loss occurring on and/or between June first 
and June sixteenth, in all of the remaining counties, provided that upon 
payment of such one-third or two-thirds loss the insurance upon each and 
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every acre described herein shall be reduced in the amount of the total as- 
certained loss. 

“If this policy covers cotton, the liability of this company thereon shall 
be reduced in the ratable proportion in which said crop, or any part thereof, 
matures or is reduced by picking, pulling, cutting, or otherwise harvesting, 
or through damage (other than hail as provided herein) however caused. 
When the cotton boll opens it shall be considered mature. 

“Within forty-eight hours after the happening of any loss or damage 
by hail to the crops herein described claimed by the assured to equal five 
per cent. (5%) or more of the total insurance against hail thereon, as here- 
inbefore provided, the assured shall send by registered mail to this com- 
pany at Dallas, Tex., a written notice stating the number of this policy the 
day and hour of the hailstorm the amounts of other insurance against hail, 
if any, and the probable percentage of damage to the crops on each parcel 
of land herein described; and this company shall not be liable for any loss 
or damage unless such notice thereof is so furnished to this company 
within said time and no other form or service of notice shall be deemed 
proper notice within the provisions and meaning of this policy. 

“If the actual loss or damage is found to be less than five per cent. 
(5%) of the total insurance against hail on said crops as hereinbefore pro- 
vided then the assured shall pay all expenses of investigating said claim. 
Within sixty days after the happening of any such loss or damage equal- 
ing five per cent. (5%) or over, unless such time be extended in writing by 
itis company, the assured shall furnish to this company at Dallas, Tex., a 
statement in proof of the loss, signed and sworn to, setting forth the num- 
ber and date of this policy, the location, description, and acreage of the land 
upon which the crops are situated, a description of the crops damaged, 
and the percentage of damage to the crops contained in each parcel of 
land herein described, and a statement specifically detailing how and in 
what manner the amount claimed was determined; what, if any, other in- 
surance; also whether crop has suffered previous loss; if so, how much, 
and by whom insured. No denial of liability or other act on the part of 
this company, or on the part of any agent, adjuster, or other representa- 
tives, shall waive or dispense with the furnishing of such sworn statement 
in proof of loss; and this company shall not be liable under this policy for 
any loss or damage of which the proof herein required is not furnished to 
this company within the time herein provided. “Any loss or damage within 
the provisions of this policy, ascertained, determined and proven as herein 
provided, shall be payable sixty days after satisfactory. proofs of the loss 
or damage as provided by this policy have been received at the office of 
this company at Dallas, Texas. 

“No suit or action, at law or in equity, for the recovery of any claim 
for loss or damage under this policy, shall be sustainable until after full 
compliance by the assured with all of the foregoing requirements, nor un- 
less commenced within six months next after the date of the loss, unless 
otherwise provided by statute.” 

The defendant answered by general demurrer, special exceptions, gen- 
eral denial, and by the following special pleas. 

The special defenses as to liability for loss of the crop on the 60 acres 
were: (a) False statement in the application as to ownership; (b) false 
statement in application as to the number of acres; (c) false statement in 
the application as to- concurrent insurance; (d) false statement. in the 
proof of loss as to the time of the loss; and (e) false statement in the 
proof of loss as to ownership. 

The special defenses as to the 125 a¢res were: (a) False statement in 
the application as to ownership; (b) false statement in the application as 
to the acreage; (c) false statement in the proof of loss as to concurrent 
insurance; (d) false statement in the application as to the diagram of the 
cotton field; (e) false statement in the proof of loss as to the time of loss; 
(f) false statement in the proof of loss as to the ownership; and (g) 
transfer of the policy by Sherwood to the plaintiff without the defendant's 
consent. 
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In connection with these special defenses the defendant alleged in para- 
graph 11 of the answer: 


“This defendant would show that each and all of the foregoing repre- 
sentations, statements, and affidavits were false and untrue, and were with 
respect to the amounts, ownership, location, and descriptions of the crops 
insured, and that the false statements and fraud and false swearing and 
misrepresentations in connection with said proofs of loss were relative to 
the insurance involved herein, and the amount or cause of the loss to the 
crops herein embraced and each and all were in violation and breach of the 
plaintiff’s said contracts herein sued on, and under the terms and stiplations 
of said contract rendered each of said policies entirely null and void; that 
the same constituted and were a breach and avoidance of said contracts of 
insurance in material respects, and each and all of said statements and mis- 
representations and fraud and false swearing were in their nature such as 
could not in any case have caused or contributed to cause the happening 
of the event upon which plaintiff's loss herein could or should become paya- 
ble, and therefore said misrepresentations, misstatements, fraud, and false 
swearing constitute and are a just and lawful defense in favor of this de- 
fendant in avoidance of said policies, and are here pleaded as such.” 


The defendant denied that the damage was equal to 5 per cent. of the 
total amount of hail insurance, and specially alleged that, after the plain- 
tiff had notified the defendant of the pretended loss, the plaintiff plowed 
up the lands where said crops had been growing for the fraudulent pur- 
pose of depriving the defendant of a reasonable opportunity of inspecting 
the fields and ascertaining the extent of the loss. With reference to the 
concurrent insurance, the defendant denied that the lands were irrigated 
lands. The defendant further specially alleged that the plaintiff falsely 
swore in the proof of loss that the 60 acres had not been damaged by causes 
other than hail, when in fact said crop had been injured by dry weather, 
and also falsely swore that the plaintiff had a good stand of crop before 
the hail, when in fact the plaintiff did not have a good stand, because, the 
defendant alleged, the crop had been injured by hail prior to July Ist. A 
similar allegation was made with reference to the 125 acres, but in con- 
nection with said pleas it was expressly stated in the answer that— 


“All other representations, statements, affidavits, acts and conduct of 
the plaintiff, * * * could not in any wise have caused or contributed to 
ome the event upon which a loss became or could become payable to plain- 
tiff.” 

With reference to concurrent insurance as to both of said crops, it was 
alleged that the false statements as to the existence of other insurance 
were made as a result of a conspiracy entered into on the part of plaintiff 

“and divers other persons, to this defendant unknown, for the purpose of 
wronging, cheating, and defranding this defendant and other hail insur- 
ance companies in the matter of collecting wrongfully hail insurance.’ 


The special issues submitted to the jury and the answers thereto read 
as follows: 

“No. 1. Did the plaintiff, Charles Hicks, and W. J. Sherwood, or ei- 
ther of them, misstate or misrepresent in their application for hail insur- 
ance thereon the number of acres of cotton in said section No. 49? Answer 
‘Yes’ or ‘No.’ 

“A. No. 

“No. 2. Did the plaintiff, Chas. Hicks, and W. J. Sherwood, or either 
of them, in their application for hail insurance thereon, make any misde- 
scription and false statement in the delineation or diagram contained in said 
application as to the location of the crops mentioned in said application? 
Answer ‘Yes’ or ‘No.’ 

“A. No. 

“No. 3. Did the plaintiff, Chas. Hicks, and W. J. Sherwood, or either 
of them, in the sworn proof of loss submitted by them to the defendant, as 
the same was submitted, concerning the loss by hail to the crop on section 
No. 49, make any false statement or misrepresentation as to the total in- 
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surance, including this defendant’s policy, upon said crop? Answer ‘Yes’ 
or ‘No.’ 

“A.-No. 

“No. 4. Did the plaintiff, Chas. Hicks, and W. J. Sherwood, or either 
of them, in making the sworn proof of loss, as the samé was made, concern- 
ing the damage by hail to the crop of cotton in section No. 49, make any 
false statement or misrepresentation with respect to the ownership of said 
property at the time the defendant’s policy was issued thereon? Answer 
‘Yes’ or ‘No.’ 

“A. No. 

“No. 5. What per cent. of the hail damage, if any, received by hail to 
the crop of cotton on section No, 49, was caused by hail, if any, prior to 
July 1, 1921? 

“A, No per cent. 

“No. 6. How many acres of cotton do you find actually to have been 
contained in plaintiff's crop of cotton on section No. 49 at the time the 
same was injured by hail, if it was so damaged? 

““A. 125 acres. 

“No. 7. How many acres of cotton do you find to have been contained 
in plaintiff's crops on section No. 49 at the time the defendant's policy of 
hail insurance was issued thereon? 

“A. 125 acres. 

“No. 8 Did the plaintiff, Chas. Hicks, falsely state or misrepresent the 
interest owned by him in the 60 acres of cotton in section No. 53 in the 
— application made by him for insurance thereon? Answer ‘Yes’ or 

O. 

“A. No. 

“No. 9. Did the plaintiff, Chas. Hicks, in his application for hail insur- 
ance thereon falsely state or misrepresent the number of acres contained 
in no of cotton on section No. 53? Answer ‘Yes’ or ‘No.’ 

“A. No. 

“No. 10. Did the plaintiff, Chas. Hicks, in his sworn proof of loss 
submitted by him to the defendant company concerning his loss by hail to 
the cotton on section No. 53, make any false or untrue statement as to the 
time a said cotton crop was damaged by hail? Answer ‘Yes’ or ‘No.’ 

“A. No. 

“No. 11. Did the plaintiff, Chas. Hicks, in his sworn proof of loss 
with respect to his loss by hail on his crop of cotton in section No. 53, make 
any false statement with respect to his ownership of said crop of cotton at 
- time said policy of insurance was issued thereon? Answer ‘Yes’ or 
‘No.’ 

“A. Mo. 

“No. 12. Did the plaintiff, Chas. Hicks, in the sworn proof of loss sub- 
mitted by him to the defendant concerning the loss by hail to the crop of 
cotton on section No. 53, make any false statement or misrepresentations as 
to the total insurance upon said cotton, including this defendant's policy 
thereon? Answer ‘Yes’ or ‘No.’ 

“A. No. 

“No. 13. Did the plaintiff, Chas. Hicks, in the sworn proof of loss sub- 
mitted by him to defendant, concerning the loss by hail to the crop of cot- 
ton on section No. 53, make any false statement or misrepresentation as to 
the = — said crop was damaged by hail? Answer ‘Yes’ or ‘No.’ 

“No. 14. Did the plaintiff, Chas. Hicks, in the sworn proof of loss sub- 
mitted by him to defendant as to loss by hail upon the crop of cotton situ- 
ated in section No. 53, make any false statement or misrepresentation as to 
the plaintiff's absolute, unconditional ownership of said property at the time 
ee policy thereon was issued? Answer ‘Yes’ or ‘No.’ 

“A, No. 

“No. 15. What per cent. of the kail damage, if any, to plaintiff's cotton 
crop on section No. 53 was done by hail prior to July 1, 1921? 

“A. No per cent. 
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“No. 16. How many acres do you find to have been actually contained 
in plaintiff's crop of cotton on section No. 53 at the time same was damaged 
by hail, if it was so damaged? 

“A. 60 acres. 

“No. 17. What number of acres of cotton do you find to have been 
contained in the southeast quarter of section No. 53 at the time defendant 
issued its policy of insurance thereon? 

“A. 60 Acres. 

“No. 18. Did the plaintiff, Chas. Hicks, and W. J. Sherwood, or either 
of them, in the sworn proof of loss submitted by them to the defendant as 
to the loss by hail to the crops situated on section No. 49, make any. false 
statement or misrepresentation with respect to the time when said crop was 
damaged by hail? Answer ‘Yes’ or ‘No.’ 

“A. No. 

“Plaintiff's special issue No. 1: What per cent. of injury, if any, do 
you find that the cotton covered by the policy No. 10218, in section 49, sus- 
tained from hail only on or after July 1, 1921? 

“A. 100 per cent. 

“Special issue No. 2: What per cent. of injury, if any, do you find 
that the cotton covered by policy No. 10217, on the south half of section No. 
53, sustained from hail only on or after July 1, 1921? 

“A. 100 per cent. 

“Special issue No. 3: Did the witness Dick Connaly knowingly and in- 
tentionally insert in the proof of loss covering the cotton on the east half 
of section No. 49, make false statements with reference to other insurance 
and for the purpose and with the intention of creating thereby a defense 
against the policy of insurance sued on and covering said cotton? 

“A. Yes. 

“Plaintiff's special issue No. 4: Did the witness Dick Connaly know 


at the time he prepared the proof of loss offered in evidence and covering 
the cotton crop on the east half of section No. 49 that Clinton Scoggins held 
two policies of insurance, aggregating $35 per acre on a half interest in 
said cotton belonging to Clinton Scoggins ? 


“ 


Yes. 

“Defendant’s special issue No. 3: Did the plaintiff, Charles Hicks, and 
W. J. Sherwood, or either of them, in their application for insurance, 
falsely state or misrepresent their true interest or ownership in the 125 
acres of cotton on section No. 49? 

“A. No. 

“Defendant’s special issue No. 16: Did the plaintiff, Charles Hicks, 
in his sworn proof of loss submitted to defendant concerning the Ioss by 
hail to the crop of cotton on section No. 53, make any false statement or 
misrepresentation as to whether or not there was any other insurance on 
said crop? . 

“A. No. 

“Defendant's special issue No. 26: What was the total concurrent in- 
surance per acre on the cotton crop on section No. 49, including this de- 
fendant's policy, at the time same was damaged by hail, if it was so dam- 
aged? 

“A. $35. 

“Defendant's special issue No. 27: What was the total concurrent in- 
surance per acre upon the plaintiff’s cotton crop in section No. 53, including 
this defendant's policy, at the time said crop was damaged by hail, if it 
was so damaged? 

“A. $25.” 

[1] In the first three propositions appellant takes the position that, if 
the policies are contracts of indemnity, the plaintiff cannot recover because 
he did not prove the value of the crop destroyed, and that, if such policies 
are valued policies, they are void as wagering contracts. We cannot sus- 
tain these propositions, as the same questions were decided adversely to ap- 
pellant by this court in considering the same form of policy in Fidelity 
Union Fire Ins. Co. v. Mitchell (Tex. Civ. App. No. 2027) 249 S. W. 536. 
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We refer to the opinion rendered and the authorities cited by Judge Boyce 
in the Mitchell Case. 

[2] Appellant’s fourth proposition is that— 

“The policy sued on being void for uncertainty and indefiniteness as to 
the said matter of insurance the defendant’s requested peremptory instruc- 
tion should have been given.” 

In support of this proposition the appellant makes the following state- 
ment: 

“Policy No. H-10218, covering the 125 acres in block 49, thus describes 
the subject-matter of the insurance: ‘On one-half int. in 125 acres in cot- 
ton in section 49, T. 17, R. * * * all situated in the county of Wheeler, 
state of Texas, as per diagram below.’ Following this description appears 
a diagram in the form of a square, subdivided into quarters, the square 
representing a section of land. In the southeast quarter of such square is 
delineated a field, practically square, entirely within the boundaries of such 
southeast quarter, no part of which field is in common with the lines of 
such quarter, and from which delineation it is impossible to iocate the 125 
acres in controversy. Similarly the subject-matter of policy No. H-10217, 
covering the 60 acres, is thus described: ‘On all int. in 60.acres of cotton 
in section 53, T. 17, R. * * * all situated in the county of Wheeler, 
state of Texas, as per diagram below.’ Following this is a plat in the form 
of a square, representing a section of land, subdivided into quarters, in the 
southeast quarter of which a rectangular field is delineated about the cen- 
ter of such location, entirely within the boundaries of such quarter and not 
marked or delineated in such a way as that the same may be identified or 
located on the ground.” 

Under the tenth proposition appellant also attacks the jury’s answer 
to special issue No. 2. As we understand the appellant, it is not insisted 
that the description is insufficient to identify the crops referred to. In 
fact, the description was sufficient to enable defendant's agent, Dick Con- 
naly, to find and measure the field. A similar contention was made by ap- 
pellant in the Mitchell Case, supra, and there overruled. We also refer to 
the authorities cited in said opinion to support the decision. We find no 
occasion to recede from the former ruling. 

Plaintiff's petition contains a copy of each policy and the application 
therefor. It appears from each of said contracts introduced in evidence 
that same took effect 24 hours after issuance, and remained in force until 
October 1, 1921. Some of the damage was done by hail on July 1, 1921, 
and the trial court submitted to the jury plaintiff's special issues 1 and 2, 
inquiring as to the percentage of loss “on and after July Ist.” - The ap- 
pellant objected to the submission of these issues, and also asked for per- 
emptory instruction on the ground that there is no pleading of damage 
sustained on July Ist. Appellant also submits fundamental error, and in 
support thereof quotes the plaintiff’s allegation of conclusions in the orig- 
inal petition that defendant became obligated to pay the plaintiff the amount 
agreed on for all damage done by hail “subsequent to July 1, 1921.” We 
find from an examination of the petition that it not only contains full copies 
of the policies and applications showing that the company insured against 
loss on July Ist, but it also charges as to each crop damaged by hail on the 
Ist and 3d of July “that, by reason of the terms and conditions of said pol- 
icy, and that provision thereof set forth in paragraph 3 of this petition, the 
defendant became bound, obligated, and promised plaintiff to pay him the 
full amount” agreed upon. We think the petition, while perhaps not 
drawn with the care it should have been, is sufficient to cover losses on 
July Ist, as well as losses subsequent thereto. We therefore overrule the 
fifth, sixth, and twenty-fifth propositions presenting these defenses. 

Under the seventh proposition appellant says there is no pleading by 
plaintiff raising the issue of estoppel submitted to the jury in plaintiff's 
third requested special issue, and, under the eighth proposition, says there 
is no evidence of estoppel justifying the submission of plaintiff’s fourth 
requested special charge. The evidence shows that Dick Connaiy was ad- 
juster for the company, and there is testimony that he made the proofs of 
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loss and that certain slips were added after the proof of loss was signed 
by the plaintiff. Under the defendant’s eleventh paragraph, charging the 
plaintiff with fraudulent conduct and false swearing, the pleading was 
probably sufficient. However, we regard as immaterial the plaintiff's third 
and sixth requested issues as to “concurrent insurance,” for the reason the 
evidence shows the other insurance was on the other half interest, and not 


on plaintiff's half interest in the 125 acres. The plaintiff only insured his 


one-half interest in the 125 acres, as shown by the policy; hence we over- 
rule the two propositions. 

[3] Under the ninth, eleventh, twelfth, thirteenth, and fourteenth pro- 
positions appellant attacks the findings of the jury in answer to the first, 
sixth, seventh, sixteenth, and seventeenth special issues, inquiring as to the 
number of acres. The plaintiff and Scoggins estimated in various ways the 
acreage. From the facts furnished the jury could find that their measure- 
ments were reasonably accurate. Defendant's controverting evidence was 
based upon the testimony of the company adjuster, who stepped off the land 
and drew a diagram, which he furnished the county surveyor for the pur- 
pose of computing the acreage. From the dimensions furnished by the com- 
pany adjuster the county surveyor calculated the acreage to be much smal- 
ler than that testified to by plaintiff's witnesses. But the jury had the right 
to disregard the testimony of the defendant and adopt that of the plaintiff 
under the rule that the jury are the judges of the credibility of the wit- 
nesses and of the weight to be given their testimony. Hence we hold that 
the evidence is sufficient to support the findings of the jury. Not only do 
we find that the facts are against the appellant, as shown by the answers 
of the jury, but we believe that, under the defendant's pleading of the spe- 
cial defenses, the defendant is precluded by the language of the following 
state statutory provisions: 

“Art. 4947. Misrepresentation Must be Material to Avoid Contract.— 
Any provision in any contract or policy of insurance issued or contracted 
for in this state, which provides that the answers or statements made in 
the application for such contract, or in the contract of insurance, if untrue 
or false, shall render the contract or policy void or voidable, shall be of 
no effect, and shall not constitute any defense to any suit brought upon 
such contract, unless it be shown upon the trial thereof that the matter or 
thing misrepresented was material to the risk or actually contributed to the 
contingency or event on which said policy became due and payable, and 
whether it was material and so contributed in any case shall be a question 
of fact to be determined by the court or jury trying such case. (Acts 1903, 
p. 94, art. 3096aa.) 

“Art. 4948. No Defense Based upon Misrepresentation Valid, Unless, 
etc.—In all suits brought upon insurance contracts or policies hereafter is- 
sued or contracted for in this state, no defense based upon misrepresenta- 
tions made in the applications for, or in obtaining or securing the said con- 
tract, shall be valid, unless the defendant shall show on the trial that, within 
a reasonable time after discovering the falsity of the misrepresentations so 
made, it gave notice to the assured, if living, or, if dead, to the owners or 
beneficiaries of said contract, that it refused to be bound by the contract or 
policy; provided, that ninety days shall be a reasonable time; provided, 
also, that this article shall not be construed as to render available as a de- 
fense any immaterial misrepresentation, nor to in any wise modify or af- 
fect article 3096aa (4947). 

“Art. 4949. Shall Not Constitute Defense, Unless Shown, etc—Any 
provision in any contract or policy of insurance issued or contracted for in 
this state, which provides that the same shall be void or voidable, if any 
misrepresentations or false statements be made in proofs of loss or of 
death, as the case may be, shall be of no effect, and shall not constitute any 
defense to any suit brought upon such contract or policy, unless it be shown 
upon the trial of such suit that the false statement made in such proofs of 
loss or death was fraudulently made, or misrepresented a fact material to 
the question of the liability of the insurance company upon the contract of 
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insurance sued on, and that the insurance company was thereby misled, and 
caused to waive or lose some valid defense to the policy. (1d., art. 3096cc.)” 

[4] The fifteenth, sixteenth, and seventeenth propositions have not 
been briefed, and will therefore be considered as abandoned. 

[5] On the trial of the case W. J. Sherwood, witness for plaintiff, tes- 
tified: 

“They came back to my office in a car, got out and came in, and Con- 
naly (defendant's adjuster) says: ‘W. J., other people has paid 90 and 93 
per cent. out there, and if you will settle on 90 per cent. we will fill this 
out’” (such testimony referring to the two crops). 

Defendant objected to the answer of the witness upon the ground that 
the same is shown to be an offer of settlement or compromise on the part 
of the defendant. The objection was overruled, and the testimony admit- 
ted. The appellant’s eighteenth proposition assigns error upon the action 
of the trial court. We believe that the offer shows upon its face that it is 
a proposal to settle and is in violation of the general rule rendering offers 
of compromise inadmissible. Sullivan v. Railway Co., 110 Tex. 360, 220 
S. W. 769. We therefore sustain the eighteenth proposition. 

Appellant objected to the admission of the policies in evidence on the 
grounds set forth in the first four propositions presented and passed on. 
Following the decisions made, we overrule the appellant’s nineteenth and 
twentieth propositions, addressed to the admissibility of the policies. 

[6] In answer to his counsel's question, plaintiff testified, over the de- 
fendant’s objections, that there were 160 acres in the southeast quarter of 
the section inquired about. The objection was that the witness had not 
shown himself qualified, and that the statement was a conclusion and opin- 
ion of the witness. The defendant excepted to the action of the court in 
overruling the objection. Without ascertaining from the record whether 
the ruling was prejudicial we overrule the twenty-first and twenty-second 
propositions presenting the exception on the ground that the ruling was not 
made the basis of an assignment in the motion for new trial. The only 
assignment which we have found raising the point is contained in a list of 
so-called ‘‘supplemental assignments,” filed after the motion for new trial 
had been ruled on. The trial court did not pass on the supplemental as- 
signments. We therefore rule that the error, if any, was not preserved 
and presented in the time and manner required by law. 

[7] Under the twenty-third and twenty-fourth propositions appellant 
insists the case should be reversed on the argument made by counsel for 
plaintiff in the closing address to the jury, even though the argument had 
been excluded and the jury instructed not to consider the same. Although 
it appears that the argument was improper we fail to find in the record any 
showing that the action of the attorneys was assigned as error in any mo- 
tion for new trial passed on by the trial court. For the reasons already 
indicated, the propositions cannot be considered. 

The judgment of the trial court is reversed, and the cause remanded. 

On Motion for Rehearing. 

[8] In his motion for rehearing appellant argues that our ruling in re- 
fusing to consider the “supplemental assignments” is in conflict with the 
following authorities. Hess v. Turney, 109 Tex. 208, 203 S. W. 593; Bark- 
ley v. Gibbs’ (Tex. Com. App.) 227 S. W. 1099; Harlan v. Flooring Co. 
(Tex. Com. App.) 231 S. W. 348; Marvin v. Kennison, 230 S. W. 831 (by 
this court). _We think our ruling is in accord with these decisions, which 
recognize the rule as we construe them, that, when an error occurs during 
a trial before a jury, such error must be presented to and passed upon by 
the trial court unless it be fundamental. We overrule the appellant’s mo- 
tion for rehearing. 

[9] Appellee claims, in his motion for rehearing, that it was harmless 
error for the trial court to admit in evidence witness Sherwood’s testi- 
mony to the effect that the company adjuster, Dick Connaly, “said other 
people has paid 90 and 93 per cent. out there, and if you will settle on 90 
per cent. we will fill this out.” In support of this ground appellee shows, 
for the first time, from the statement of facts that other witnesses testified 
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without objection that the cotton damaged in the neighborhood of plaintiff's 
farm was a total loss, that other companies were adjusting on the basis of 
90 and 93 per cent., and that the company holding a policy covering the 
other one-half interest in the 125 acres in controversy paid Mr. Scroggins, 
the owner, 90 per cent. in settlement. One of the witnesses, Mr. Johnson, 
testified it was on basis of 93 per cent. The witness Sherwood also testi- 
fied, without objection, that, while Adjuster Connaly was making out proofs 
of loss for- plaintiff, the adjuster stated, “Well, we'll adjust it at 90 per 
cent.” Sherwood added, without objection: ° 

“When Mr. Dick Connaly drew up this document he said it would be 
about 10 days before we would receive our draft—said we would receive 
our draft in about 10 days, on the basis of 90 per cent. loss, the amount 
specified in the document.” 

The appellant’s silence during the admission of the testimony is indi- 
cative of an acquiescence in the propriety of the proceeding. If there was 
injury the appellant suffered part of it to be done without complaint when 
it was his duty to speak. To what extent he is responsible for the injury 
an appellate court cannot say. Under rule 62 (149 S. W. x) we cannot 
hold that the error was such a denial of the rights of the appellant as that 
it “probably did cause the rendition of an improper judgment.” We believe 
the rule requires us to consider the error harmless. Strachbein v. Gilmer 
(Tex. Civ. App.) 202 S. W. 333(8); Hadnot v. Hicks (Tex. Civ. App.) 
198 S. W. 359(10), writ refused. 

The appellee’s motion for rehearing is granted, and the judgment of 
the trial court affirmed. 





—_ + 
NATIONAL SURETY CO. v. FIRST STATE BANK OF HAWLEY. 
(No. 1466.) 
(Court of Civil Appeals of Texas. El Paso. April 19, 1923. Rehearing 
Denied May 10, 1923.) 
251 Southwestern Reporter, 303. 
[INSURANCE—RECOVERY ON BURGLARY INSURANCF POLICY 
HELD NOT REDUCED BECAUSE SECURITIES STOLEN HAD 
NOT BEEN IN SMALL CHEST IN INNER CHEST OF VAULT. 
A burglary insurance policy provision that but 10 per cent. of the losses 
could be recovered if the property stolen, though within the safe, was not 
within an inner steel chest, did not reduce recovery where the moncy and 
securities stolen were both within the safe and within an inner chest, though 
not within a still smaller chest or box designated as a cash box, the con- 
tents of which had not been stolen; the larger inner chest being deemed 
to be the one referred to in the policy. 
(For other cases, see Insurance, Dec. Dig. § 495[2].) 
Appeal from District Court, Jones County; W. R. Chapman, Judge. 
Suit by the First State Bank of Hawley against the National Surety 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Templeton, Beall, Williams & Worsham, and A. S. Rollins, all of 
Dallas, for appellant. 

Joe Randel, of Hamlin, and J. H. Sinnott and W. B. Lewis, both of 
Dallas, for appellee. 

WALTHALL, J. The first State Bank of Hawley brought this suit against 
the National Surety Company to recover on a burglary policy issued by the 
National Surety Company, alleging in substance that during the life of said 
policy the appellee bank suffered a loss by burglary, covered by the policy, 
aggregating $5,178.78, which loss was made up of cash, Liberty Bonds, etc., 
itemized and belonging to the appellee bank, one item of the amount sued 
for of $1,922.61 representing Liberty Bonds and war saving stamps be- 
longing to customers of the bank, and placed in the bank on terms stated, 
and contained inside a Mosler safe, vault, and inside that part and inner 
chest thereof which, by the terms of the policy, make appellant company 
liable for the full value of the loss sustained. 
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The National Surety Company answered that the policy sued on con- 
tained a provision,, in effect, that 10 per cent. of the policy and no more 
could be recovered in case the property lost was not contained in the inner 
steel burglar-proof chest contained in the safe, and that 10 per cent. only 
could be recovered for loss from any safe containing a steel burglar-proof 
chest unless the loss is effected from within the said chest after both forci- 
ble entry into the safe,, and forcible entry into the chest; that the safe cov- 
ered by the policy contained within the burglar-proof vault an ‘inner steel 
burglar- proof chest which was not broken into, and that all of the prop- 
erty lost by the appellee bank was situated outside of such inner steel bur- 
glar-proof chest, and for that reason the bank would be entitled to recover 
on the policy the property damage and 10 per cent. on the $8,000 policy, 
which amounts aggregate $1,566.10, payment cf which amount the appel- 
lant company tendered. 

The court submitted the case to the jury on the one issue as to whether 
or not the money and securities belonging to the bank were taken from the 
inner steel burglar-proof chest. The surety company objected to the charge 
on the ground that there was no issue of fact to submit to the jury, and the 
court should instruct the jury in its favor, and submitted a general charge 
to that effect. 

The jury answered the submitted issue in the affirmative, and the court 
entered judgment for the bank for $3,254.72, being the amount sued for, 
less the $1,922.61 representing the customers’ Liberty Bonds and war saving 
stamps. 

Appellant under its three propositions, contends that the undisputed 
evidence showing there was in the safe an inner steel burglar-proof chest, 
and that nothing was taken from this chest by the burglars, there was no 
issue of fact to be submitted to the jury, and the court should have in- 
structed the verdict in appellant’s favor, except as to the property damage 
and 10 per cent. of the policy as admitted and tendered by appellant. 

The provision in the policy relied on by appellant reads: 

“No. 10. Ten per cent. and no more of the amount of insurance at- 
taching specifically on contents of any safe containing an inner steel bur- 
glar-proof chest shall automatically apply, if the safe is burglar-proof, on 
money and securities in said safe outside of its inner chest, and if the safe 
is fireproof only, then said ten per cent. and no more shall apply only on 
securities, silver and subsidiary coin in the said safe outside of its inner 
chest.” 

The evidence, we think, sustains appellee’s contention that the apart- 
ment in the safe back of the inner or middle steel burglar-proof door and 
the safe vault proper, and itself an inner steel burglar-proof chest, is 
the inner chest referred to in the policy, from which, if the money was 
taken, the insurer would be liable for the full value of the money taken. 
That inner chest, as shown by the evidence, fully meets all of the terms and 
conditions of the policy and from which the uncontroverted evidence shows 
the money was taken. There was another chest much smaller in size in- 
side the inner vault of the safe to which the witnesses referred, and desig- 
nate as the “cash box,” which smaller chest or box also meets all of the 
requirements of the policy, and from which no money was taken. In the 
absence of anything in the policy itself, or in the evidence identifying the 
cash box as the inner chest referred to in the policy, we see no good reason 
for holding that the cash box, rather than the larger steel chest, is the one 
referred to in the policy. Both chests were used by the bank as receptacles 
for money. 

Finding no reversible error, the case is affirmed. 
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CROWELL v. TERRELL, State Treasurer. (No. 1428.) 


(Court of Civil Appeals of Texas, El Paso. March 15, 1923. Rehearing 
Denied April 12, 1923.) 
250 Southwestern Reporter, 252. 


2. INSURANCE—RECEIVER OF CASUALTY COMPANY NOT EN- 
TITLED TO SECURITIES DEPOSITED WITH STATE TREAS- 
URER WITHOUT SHOWING ALL DEMANDS AGAINST DE- 
POSITOR REDUCED TO FINAL JUDGMENT. 

In view of Complete St. 1920, art. 4930, which provides that securities 
deposited with the state treasurer by a foreign bonding and casualty com- 
pany shall remain with him in trust to answer default of said company as 
surety to answer default established by final judgment upon which execu- 
tion may lawfully be issued against the company, where a motion, by a re- 
ceiver appointed in a proceeding against a bonding and casualty company 
to require the state treasurer to turn over securities deposited by the com- 
pany, failed to show that the demands of all persons for whose benefit the 
deposit was made had been established by final judgment, no mght was 
shown entitling the receiver to the deposit. 

(For other cases, see Insurance, Dec. Dig. § 21.) 


Appeal from District Court, El Paso County; P. R. Price, Judge. 

Proceedings by the Hotchkiss-Frost Company against the American 
Bonding & Casualty Company, in which Douglas C. Crowell was appointed 
receiver. From an order sustaining exceptions to the receiver’s motion to 
have the State Treasurer, C. V. Terrell, turn over to the receiver certain 
securities deposited with the Treasurer, the receiver appeals. Affirfed. 

John L. Dyer and R. A. D. Morton, both of El Paso, for appellant. 

W. A. Keeling, Atty. Gen., and W. W. Meachum, Asst. Atty. Gen., for 
appellee. 

Hicerns, J. Douglas C. Crowell was appointed by the Forty-First dis- 
trict court of El Paso county, as receiver of the American Bonding & Cas- 
ualty Company in a proceeding in that court entitled Hotchkiss-Frost Com- 
pany v. American Bonding & Casualty Company, and the receiver was or- 
dered to take charge and possession of all property of every nature, char- 
acter, and kind of the American Bonding & Casualty Company, situated in 
the state of Texas. The said receiver made demand upon C. V. Terrell, 
state treasurer of the state of Texas, for the delivery to him, the receiver, 
of certain securities of the value of $50,000, and consisting of notes secured 
by mortgages on land in the state of Iowa, which the company had de- 
posited with the treasurer as one of the requisite conditions of its being is- 
sued a permit to do business in the state of Texas. The treasurer refused 
to deliver the securities, and thereupon the ‘Yeceiver filed a motion in said 
proceeding in the district court of El Paso county against the treasurer, 
alleging his appointment as receiver, the deposit prior to his appointment, 
by the company, of certain named securities, consisting of notes executed 
by various parties and secured by liens and mortgages on lands situated in 
the state of Iowa, with the treasurer, and that same had been so deposited 
with the treasurer as required by the laws of Texas, in order for said 
company to do business in this state, the demand upon the treasurer for the 
delivery of said securities, his refusal, and further alleging that the treas- 
urer claimed that there was no law by which he might collect the sums 
due under the securities, nor any law by which he was authorized to dis- 
tribute the funds in his possession applicable to the state of affairs of said 
company in the state of Texas, and further alleging that as a matter of 
fact there is no method by which those entitled to said securities or the 
funds to be derived from them may be obtained, except through the instru- 
mentality of this court, and that same should be delivered to the receiver, 
to the end that the same could be held for the benefit of Texas creditors - 
of said company, and the estate administered and determined and disposed 
of, and praying that the treasurer be directed to turn said securities into 
the registry of this court, and that he be relieved of the trust imposed upon 
him by statute in reference thereto. 
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The state treasurer answered by exceptions, general and special, gen- 
eral denial, and a special answer, the contents of which need not be detailed. 
The court sustained the general exception and a special exception to the 
effect that “it is not alleged that all the rights of the various claimants, hav- 
ing an interest in the securities or fund in question, have been finally ad- 
judicated.” 

The receiver declined to amend. His motion was thereupon dismissed, 
and he appealed. 

[1] The suggestion is made by appellee that the district court has no 
jurisdiction over the subject-matter of this litigation. This is predicated 
upon article 5732, R. S., which reads: 

“No court of this state (except the Supreme Court, as provided by 
article 1526) shall have power, authority or jurisdiction to issue the writ 
of mandamus or injunction or any other mandatory or compulsory writ of 
process against any of the officers of the executive departments of the gov- 
ernment of this state to order or compel the performafice of any act or 
duty which, by the laws of this state, they, or either of them, are author- 
ized to perform, whether such act or duty be judicial, ministerial or dis- 
eretionary.” 

No authority is cited in support of the suggestion, and we have found 
none bearing upon the question. In our opinion, however, the motion of 
appellant does not seek “to order or compel the performance of any act or 
duty which, by the laws of this state,” the treasurer is “authorized to per- 
form,” and therefore this proceeding is not within the purview of that stat- 
ute. This being true, the district court is the proper forum. Kaufman vy. 
McGaughey, 3 Tex. Civ. App. 655, 21 S. W. 261. 

The securities which it is sought to have delivered to the receiver were 
deposited with the state treasurer by the company in accordance with arti- 
cle 4930 (Complete Texas Statutes 1920), which provides: 

“And, if such company be organized under the laws of any other state 
than this state, it must also have on deposit with a state office of one of 
the states of the United States, not less than one hundred thousand dol- 
lars in good securities, deposited with, and held by, such officer for the ben- 
efit of the holders of its obligations; * * * and must also have on de- 
posit with the treasurer of this state at least fifty thousand dollars in good 
securities, worth at par and market value at least that sum, of the value of 
which securities the commissioner of insurance shall judge, held for the ben- 
efit of the holders of the obligations of such company; said securities so 
deposited with said treasurer to remain with him in trust to answer any de- 
fault of said company as surety upon any such bond, undertaking, recog- 
nizance or other obligation, established by final judgment upon which ex- 
ecution may lawfully be issued against said company; said treasurer and 
his successors in office being hereby directed to so receive and hereafter re- 
tain such deposit under this act, in trust, for the purposes hereof; * * * 
provided, however, that whenever any such company, domestic or foreign, 
has been engaged in this state in the business contemplated by this act, has 
made deposit in this state, in trust or otherwise, of securities, to answer 
any default of such company upon any such bond, undertaking, recog- 
nizance, guaranty, or stipulation, such securities so deposited shall be by 
the trustee or custodian thereof transferred and delivered to said treas- 
urer of this state in trust for the same purposes under and subject to all 
the rights and equities of all parties interested, and to the terms and pro- 
visions of this act; and thereupon such deposit shall remain in trust under 
and subject to the terms and provisions of this act; and, whenever such 
deposit has been made with a trustee by order of any court or other author- 
ity, it shall be the duty of the court or other authority, by order or other- 
wise, to direct such transfer to said treasurer; and, in case such deposit 
is less than the sum of fifty thousand dollars, then said company must de- 
posit with said treasurer securities sufficient to increase said deposit to said 
sum of fifty thousand dollars, as required by this chapter. * * *” 

This statute has been construed by the Supreme Court in the recent 
case of Texas & Fidelity Bonding Co. v. City of Austin, 246 S. W. 1026, 
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opinion by Chief Justice Cureton, and with reference to securities deposited 
thereunder it was said: 

“The statutes contain every element essential to the creation of a trust 
fund and the designation and selection of a trustee. That the effect of these 
statutes was to create a trust fund and make the state treasurer trustee 
is well settled by the decisions of our courts and other authorities.” 

To grant the motion of the receiver herein would operate as an ouster 
of the state treasurer from the trust imposed upon him under the law. 
Whether this will be done, it is said in note 46 L. R. A. (N. S.) 187— 
“must of necessity depend to a great extent upon the wording and con- 
struction of the particular statute permitting or requiring the deposit. The 
decisions seem to indicate a disposition, if not a settled rule, on the part of 
the courts, to hold that the state official cannot be compelled to turn the 
deposit over to the receiver, unless the statute either, in plain words or by 
implication, so directs. The reason underlying such rule is that the state 
officer has been by law made trustee of the fund for a special use, and, in 
the absence of fraud on the part of the trustee the court has no power to 
hinder him from performing his trust.” 

In the present case, however, it is unnecessary to determine whether 
the state treasurer will in any case arising under this statute be relieved 
of his trust and the sécurities ordered delivered to a regularly appointed 
receiver, for the question presented by the special exception is ruled in fa- 
vor cf the appellee by the decision in Ex parte Stephens, 100 Tex. 107, 94 S. 
W. 327. In that case a receiver had been appointed by the district court of 
Travis county for the property of a bond investment company which had 
deposited with the state treasurer money and securities as required by Acts 
1897, p. 118. The receiver made requisition on the comptroller for a war- 
rant on the treasurer to pay over such deposit; and on the comptroller’s re- 
fusal the court appointing the receiver fined him for contempt, and com- 
mitted him till payment and compliance with the requisition. On habeas 
corpus brought by the comptroller it is held that, under section 4 of such 
act, the court had no right to demand that the deposit be turned over to the 
receiver until a final adjudication of the rights of all persons interested in 
it, and that the relator should be discharged from custody. 

The Fourth section of the act construed in the Stephens Case provided : 

“In case of the failure of any company covered by this act, the district 
court of the county or city in which the principal office is located, upon 
the application of one or more shareholders, shall appoint a receiver for 
such company, whose duty it shall be to wind up its affairs, liquidate its 
debts, and distribute its assets, using therefor, upon the order of the court, 
the deposit previously made, to secure the shareholders, with the state 
treasurer; and the state treasurer is hereby authorized to pay out such de- 
posit in accordance with requisitions made upon the state comptroller by 
said receiver, and approved by the court, upon the warrant of the state 
comptroller.” 

Notwithstanding this express authority for the withdrawal of a de- 
posit made by a bond investment company, it was nevertheless held that 
the court had no right to demand that it be turned over to its receiver until 
there had been a final adjudication of the rights of all persons interested 
therein. In so ruling Chief Justice Gaines said: 

“Is it conceivable that the Legislature intended that, before any debt 
was adjudicated, the fund should be drawn out of the treasury and placed 
in the hands of a receiver to pay such debt, or that it should be taken out 
for distribution among the shareholders before their rights were estab- 
lished by the court? Why take them from the hands of the custodian, 
where they are as secure as security can reasonably be made, and place them 
in the hands of a receiver of the court, though securely bonded as he is 
presumed to be, until that period ha’s arrived in the course of the suit when 
the rights of the parties have been fixed by a final adjudication. ‘The policy 
of the act, as shown by its express terms, is to provide a fund securely de- 
posited for the payment of the debts and for distribution among the share- 
holders in the case any one or more of the companies therein named may 
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fail in business; and we think that the purpose was that the fund should 
so remain until a final adjudication of the rights of all persons interested 
in it.” 

[2] Article 4930, under which the securities were deposited by the 
American Bonding & Casualty Company, expressly provides that they shall 
“remain with him in trust to answer any default of said company as surety 
* * * established by final judgment upon which execution may lawfully 
be issued against said company.” The motion filed by the receiver fails 
to show that the demands of all persons for whose benefit the deposit was 
made have been established by final judgment and under the ruling in the 
Stephens Case the district court of El Paso county has no right to require 
the surrender of the deposit to its receiver until this has been done. 

The present case is much stronger in support of this view than the 
Stephens Case. This is apparent when it is considered that in the latter 
case there was express statutory authority for the surrender to the re- 
ceiver of the deposit made by bond investment companies, whereas there is 
no statutory authority for the surrender of deposits made with the state 
treasurer under article 4930. 

The appellant relied upon Phillips v. Perue, 111 Tex. 112, 229 S. W. 
849, but in that case the treasurer voluntarily surrendered the securities to 
the receiver. No question arose as to the right to oust the treasurer from 
his trust. It was expressly stated that such question was not presented. 

Appellant has filed a very able brief in support of its contention, but it 
would serve no useful purpose to review the various propositions upon 
which he relies. This is true for the reason that in our opinion the ruling 
in ae Case is decisive and forcloses the question against appellant. 

Affirmed. 

nO 


OCEAN ACCIDENT & GUARANTY CORPORATION, LIMITED, OF 
LONDON v. MEEK. (No. 3820.) 
(Supreme Court of Utah. March 22, 1923.) 
215 Pacific Reporter, 810. 
INSURANCF—PARTIES TO INSURANCE CONTRACT HELD RE- 

LEASED FROM ITS OBLIGATIONS WHEN THEY CANCELED 

IF BY MUTUAL AGREEMENT. 

Where an insurance contract made pursuant to the Workmen’s Com- 
ensation Act was rescinded or canceled by mutual agreement of the parties 
in the course of performance and such cancellation was unconditional, held 
that upon the cancellation becoming effective, both parties were released 
trom the obligations of the contract and their rights thereto were as though 
the contract had never been made. 

(For other cases, see Insurance, Dec. Dig. § 246.) 

Appeal from District Court, Weber County; George S. Barker, Judge. 

Action by the Ocean Accident & Guaranty Corporation, Limited, of 
London, against Otto Meek. Judgment for plaintiff, and defendant ap- 
peals. Reversed, with directions to dismiss complaint. 

Henderson & Johnson, of Ogden, for appellant. 

T. J. Maginnis, of Ogden, for respondent. 

Frick, J. On March 10, 1921, plaintiff commenced this action in the 
district court of Weber county to recover from the defendant certain pre- 
miums which plaintiff alleged defendant was owing to it under a certain in- 
surance contract, the terms and conditions of which are in part set forth in 
the complaint. The defendant denied that he was indebted to the plaintiff 
and averred that the premiums earned by virtue of the contract of insurance 
aforesaid had been fully paid. The case was tried to the court without a 
jury. The court made findings that on the lst day of July, 1917, the plain- 
tiff delivered to the defendant a policy of insurance by the terms of which 
plaintiff insured the payment of compensation ,etc., to the employees of de- 
fendant pursuant to the provisions of the Workmen’s Compensation law of 
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this state (Comp. Laws 1917, §§ 3061-3165), in case of accidental injury 
arising in the course of employment of said employees; that the defendant 
paid to the plaintiff the premium then fixed and agreed upon for said in- 
surance, amounting to $133, for the ensuing year; that the policy issued as 
aforesaid contained the following provision: 

“If work is undertaken by the assured at the locations mentioned in 
declaration 4 which is not comprised in the description of the trade, business 
or work set forth in declaration 5, said latter declaration shall be deemed 
to be amended so as to include such work, and the assured agrees to pay 
the premium in respect to such additional work calculated according to the 
premium rates in use by this. corporation at the date when this policy takes 
effect.” 

That at the time of the issuance of said policy and during the time the 
same was in force the defendant was engaged in a more hazardous business 
than that for which the premium was paid, by reason of which the condition 
just quoted from the policy became effective and the defendant indebted to 
the plaintiff for the highest premium, to wit, in the sum of $301.45 in addi- 
tion to the sum of $133 paid as aforesaid. The court also expressly found 
as follows: 

“That said policy was in force and effect from the Ist day of July, 
1917, to the 20th day of December, 1917, at which time the policy term was 
canceled by mutual consent of the parties. 

“That on or about the Ist day of July, 1918, plaintiff demanded from 
the defendant said sum of $301.45, which the defendant refused to pay.” 

Upon substantially the foregoing facts the court as a conclusion of law 
found that the plaintiff was entitled to judgment for said sum of $301.45. 
Judgment was entered accordingly, from which defendant appeals. 

Some of the court’s findings of fact are assailed as not being sustained 
by the evidence and as being contrary thereto. In view of the conclusion 
reached by us, it is not necessary to consider the assignments relating to 
the foregoing findings of fact. 

It is also insisted that the court erred in its conclusion of law and in 
entering judgment for the amount hereinbefore stated in favor of plaintiff. 

In view of the finding that the contract of insurance was in the course 
of performance rescinded, or, in the words of the findings, “canceled by mu- 
tual consent of the parties,’ which finding is not assailed by either party 
and is conceded to be correct, the whole matter may be disposed of upon 
that finding and the conclusion of law referred to. 

The question therefore is: Can the court's conclusion of law and judg- 
ment be sustained ? 

The authorities with regard to the legal effect of a mutual rescission or 
cancellation of an executory contract are practically unanimous. In 6 R. C. 
L. p. 942, § 223, the law is stated thus: 

“Generally speaking, the effect of rescission is to extinguish the con- 
tract. The contract is annihilated so effectually that in contemplation of 
law it has never had any existence, even for the purpose of being broken. 
Accordingly, it has been said that a lawful rescission of an agreement puts 
an end to it for all purposes, not only to preclude the recovery of the con- 
tract price, but also to prevent the recovery of damages for breach of the 
contract. This rule applies to a rescission by agreement. The term ‘can- 
ceilation’ of a contract necessarily implies a waiver of all rights thereunder 
by the parties. If, after breach by any one of the parties, they agree to 
cancel it and make a new contract with reference to its subject-matter, that 
is a waiver of any cause of action growing out of the original breach, and 
this is the rule even though the original contract was under seal. In other 
words, the rescission of a contract while in the course of performance de- 
stroys or annuls any claim which either of the parties might otherwise have 
in respect of performance, or of what has been paid or received thereon, 
unless a different intent can be deduced from the agreement of annulment, 
construed in the light of attendant circumstances.” 
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In 13 C. J. p. 602, § 627, it is said: 

“Where a contract has been rescinded by mutual consent, the parties 
are as a general rule restored to their original rights with relation to the 
subject-matter, and no action for breach can be maintained thereafter, nor 
are the parties bound by the contract with reference to their subsequent 
actions.” 

To the same effect are 2 Black on Rescission, §$ 204, 205, and 1 Elliott 
on Contracts, § 216. 

In McCreery v. Day, 119 N. Y. 1, 5, 23 N. E. 198,6 L. R. A. 503, 16 
Am. St. Rep. 793, Mr. Justice Andrews, speaking for the New York Court 
of Appeals, in the course of the opinion says: 

“Where a contract is rescinded while in the course of performance, any 
claim in respect of, * * * or of what has been paid or received thereon, 
will. ordinarily ‘be referred to the agreement of rescission, and in general no 
such claim can be made unless expressly or impliedly reserved upon rescis- 
sion’ ”’—citing Leake on Contracts, 788, and cases there cited. 

The foregoing doctrine was again approved by the same court in Eames, 
etc., Co. v. Prosser, 157 N. Y. 289-295, 51 N. E. 986; and also in a later case 
by the New York Supreme Court in Browne v. Empire, etc., Co., 44 App. 
Div, 598, 61 N. Y. Supp. 126-128. 

In the case at bar the rescission or cancellation of the insurance con- 
tract, in so far as the record discloses, was absolutely unconditional and with- 
out any reservation whatever by either party. In view of that but one con- 
clusion is permissible under the law, and that is that upon the cancellation 
becoming effective both parties were released from all the covenants, obli- 
gations, and provisions of the contract, and their rights with respect thereto 
were as though the contract had never been entered into. 

By what we have said we do not wish to be understood as holding that 
in all circumstances a rescission or cancellation necessarily and ipso facto 
destroys all rights of the parties. It may well be that the terms and condi- 
tions of a contract and the surrounding circumstances may be such ‘that a 
rescission-.or cancellation thereof, although consented to by both parties and 
without any express reservation, may, nevertheless, to a certain extent be 
enforceable. The exceptions are, however, stated in the authorities we have 
cited, and need no special reference here. 

This case clearly falls within the general rule above stated and, hence 
it follows that the district court erred in its conclusion of law and in enter- 
ing judgment in favor of plaintiff. The judgment is threrefore reversed, 
and the cause is remanded to the district court of Weber county, with di- 
rections to dismiss the complaint. Appellant to recover costs. 

Weber, C. J., and Gideon, Thurman, and Cherry, JJ., concur. 


++. 


INDIANA MFRS’ RECIPROCAL ASS'’N et at. v. HOLMES. 
(No. 11457.) 
(Appellate Court of Indiana, Division No. 1. Dec. 5, 1922.) 
137 Northeastern Reporter, 337. 

i. INSURANCE—PROVISION IN INSURANCE POLICY FOR AD- 
VANCE PAYMENT OF PREMIUM MAY BE WAIVED. 

The provision in an insurance policy requiring the advance payment of 
premium, being a condition in favor of the insurer, can be waived by it. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

2. INSURANCE—ABSENCE OF PROPER RESERVE FUND MUST 
BE SHOWN TO AFFECT LIABILITY ON POLICY WITH UN- 
PAID PREMIUM. 

The statute requiring mutual or reciprocal insurance associations to 
carry a reserve fund equal to 50 per cent. of their gross annual premiums 
does not operate to prevent such a company from waiving insured’s a. 
ment of premiums in advance or from extending credit to insured, where 
there is no showing that the required funds were rot on hand at the time 
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the policy was issued, for it will not be presumed that the company did 
not have on hand an ample fund to satisfy the statute. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

Appeal from Industrial Board. 

Proceeding under the Workmken’s Compensation Act by O. A. Hol- 
mes, employee, against the Indiana Manufacturers’ Reciprocai Association, 
as insurance carrier, and Indianapolis Body Corporation, empioyer. From 
an award of the Industrial Board in favor of plaintiff, defendants appeal. 
Affirmed. 

Jos. W. Hutchinson, of Indianapolis, for appellants. 

White, Wright & McKay, of Indianapolis, for appellee. 

ENLoeE, J. The appellee, on the 18th day of January, 1922, was an em- 
ployee of the Indianapolis Body Corporation, and earning a weekiy wage in 
excess of $24. On that day he received an injury to his left hana, causing 
the ioss, by amputation, of the second, third, and fourth fingers. He made 
application for an award of compensation against his employer and the ap- 
peilant association, as being the insurance carrier. To this application both 
appellants appeared, and the said association filed its special answer deny- 
ing that at the time the appellee was injured it was the insurance carrier 
of said Body Corporation. 

A hearing was first had before one member of the Board, and resulted 
fn an award being made in favor of appellee. Afterward, upon application 
for review, the cause was heard by the full Board, which tound in favor 
of the appellee and awarded him compensation for 140 weeks, from which 
award this appeal is prosecuted. . 

There is no contention that appellee did not receive a compexsable in- 
jury, but appellant reciprocal association insists that it was not the insur- 
ance carrier, and therefore not liable. It admits that it issued its policy to 
its coappellant, but says that because of the failure of such coappeilant to 
pay the premium, said policy by its express terms never took effect as an 
insurance ‘contract. 

[1] The provision in said policy as to the payment of the premium 
therefor in advance, being a condition in favor of the association, could be, 
by it, waived. As was said in Home Ins. Co. v. Gilman, 112 ind. 7: 

“The authorities justify the statement, that where a duly authorized 
agent of an insurance company delivers a policy of insurance which ac- 
knowledges on its face that the premium has been paid, such acknowl- 
edgment concludes the company from thereafter denying that the premium 
was paid, for the mere purpose of assailing the legal existence of the policy. 
* * * Tt is well settled that payment of the premium in cash may be 
waived by an agent authorized to deliver policies and reccive payrnent, not- 
withstanding a stipulation in the policy to the contrary.’ 

In this connection, we note that the contract of insurance involved 
herein provided, “This contract shall begin at noon on the first day or Janu- 
ary, 1922, and continue until the first day of January, 1923”; that the letter 
under date of December 30, 1921, accompanying said insurance contract, 
and signed by the agent of said company, who had authority to deliver such 
contracts (insurance policies), contained the following statement: 

“We are pleased to inclose herewith policy contract No. 11292 in Indi- 
ana ‘Manufacturers’ Reciprocal Association issued you effective January 1, 
1922, evidencing your protection under the Workmen's Compensation Act, 
against liability.” 

{2] The appellant association also insists that under the law governing 
its organization and doing business, it had no power to waive: the payment 
of the premium, or the making of the deposit mentioned in said poiicy, and 
certain sections of the statute are cited in support of this contention. 

It is true that the statute requires that “each of such mutual insurance 
associations or reciprocal insurance associations shall maintain in the state 
of Indiana at all times during each fiscal year, as a reserve fund available 
for the payment of liabilities under its policies, a sum in cash or assets ac- 
ceptable to the Industrial Board equal to fifty per cent. of the aggregate 
gross annual premiums collected from and credited to the accounts of the 
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employers forming such association on policy contracts having one year or 
less to run,” but the record is silent as to the amount of the “reserve fund” 
held by said association at the time said contract was issued, and we can- 
not presume that it did not have a reserve fund ample for all the require- 
ments of the law. If it had such “reserve fund,” we find nothing in the 
law which would prevent it from extending credit, or waiving the making 
of the deposit and payment of the premium in advance. 

[3] Upon the record before us the question as to whether appellant as- 
sociation was the insurance carrier in the instant case was one of fact for 
the industrial Board. Its finding in that regard is supported by the evidence, 
and we cannot disturb it. 

Other questions have been suggested by counsel; but, as they are of no 
controlling influence, it is not necessary to discuss them. 

The award is affirmed. 

——__ —- 


ROSENBERG vy. GENERAL ACCIDENT, FIRE & LIFE ASSUR. CO. 
Limitep. (No. 17249.) 
(St. Louis Court of Appeals. Missouri. Dec. 5, 1922. Rehearing Denied 
January 2, 1923.) 
246 Southwestern Reporter, 1009. 

3. INSURANCE—NO RECOVERY UNDER POLICY INSURING 
AGAINST BURGLARY OF PREMISES ON EAST SIDE OF 
BUILDING ON PROOF OF INSURED’S OCCUPANCY OF 
WEST HALF. 

(For other cases, see Insurance, Dec. Dig. § 419.) 

Under a policy insuring against loss by burglary of premises on the 
east side of a building, insured could not recover on proof that he occu- 
pied the west half; the location of the insured property, as designated in 
the policy, being an essential element of the risk, usually regarded as a con- 
tinuing warranty. 

(For other cases, see Insurance, Decc. Dig. § 419.) 

4. INSURANCE—PROOF CF INSURED’S OCCUPANCY OF WEST 
HALF OF BUILDING HELD NOT MERE “VARIANCE” FROM 
PETITION ALLEGING OCCUPANCY OF EAST HALF AS 
STIPULATED IN POLICY. 

In an action on a policy insuring against burglary of premises on the 
east side of a building, proof that insured occupied the west half held not a 
mere variance, of which defendant could not complain without having filed 
the affidavit required by Rev. St. 1919, § 1272, but a failure to prove a loss 
covered by the policy. 

(For other cases, see Insurance, Dec. Dig. § 645[5].) 

(For other definitions, see Words and Phrases, First and Second 
Series, Variance. ) 

5. INSURANCE—DOCTRINE OF WAIVER HELD INAPPLICABLE 
TO DEFENSE OF MISDESCRIPTION OF LOCATION OF IN- 
SURED PROPERTY. 

Where burglary insurance policy insured against loss of merchandise 
situated on the east side of a certain building floor, but it was undisputed 
that the insured occupied only the west side of the floor, and insurer's ad- 
juster went to insured’s place of business after a loss was reported, saw 
and knew the location of his premises and goods, and thereafter put him to 
expense or loss of time in investigating the loss, the adjuster’s acts did not 
amount to a waiver of the misdescription of the location of the goods; the 
doctrine of waiver being inapplicable to excuse failure to prove that a loss 
was covered by the policy. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

Appeal from St. Louis Circuit Court; Robert W. Hall, Judge. 

“Not to be officially published.” 
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Action by A. Rosenberg, doing business as the Supreme Pants Com- 
pany, against the General Accident, Fire & Life Assurance Company, Lim- 
ited. Judgment for defendant, and plaintiff appeals. Reversed and re- 
manded. 

Curlee & Hay, of St. Louis, for appellant. : 

Holland, Rutledge & Lashly, M. P. Phillips, and R. L. Ailworth, all 
of St. Louis, for respondent. 


ALLEN, P. J. This is an action upon a policy of insurance issued to 
plaintiff on October 20. 1918, purporting to indenmnify, in the sum of 
$1,000, against Joss by burglary of merchandise from the premises of plain- 
tiff described in the policy. The petition seeks a recovery under the policy 
for loss by burglary of certain goods, of the alleged value of $1,937.80; 
judgment being prayed for the amount of the policy, to wit, $1,000, with 
interest, and also for damages and a reasonable attorney’s fee as for de- 
fendant’s vexatious refusal to pay the loss. 

The answer pleaded in defense a provision of the policy to the effect 
that the insurer could not be liable thereunder unless books and accounts 
were kept by the insured in such manner that the exact amount of any such 
loss might be accurately determined therefrom; setting up that plaintiff vio- 
lated this provision of the policy, in that plaintiff did not keep books and 
accounts in such manner that the actual loss, if any, sustained by him on 
the occasion mentioned in his petition, could be accurately determined, 

Plaintiff's evidence went to show a loss by burglary, of the goods men- 
tioned, from his premises, to wit, the “west side” of the fifth floor of the 
building known as 803 Washington avenue, in the city of St. Louis, and 
tended to show that entrance thereto was effected through the door of a 
freight elevator in the rear of plaintiff's premises, anf that there were visi- 
ble marks of violence upon this door. Upon the issue as to whether plain- 
tiff had kept his books and accounts in such manner that the loss sustained 
by him could be accurately determined therefrom, as required by the policy, 
there was evidence pro and con; defendant adducing substantial evidence 
tending to support this defense. Plaintiff, however, adduced evidence tend- 
ing to show that, after the loss was reported by plaintiff to defendant, the 
latter’s adjuster, after having knowledge of the manner in which plaintiff 
kept his books and accounts, required plaintiff to present his books and ac- 
counts and to take, in conjunction with the agents of defendant, a com- 
plete inventory of his stock on hand; and that defendant’s adjuster there- 
after expressed himself as satisfied with the examination, stating that he 
would recommend that defendant send plaintiff a check, without making 
any complaint as to the manner in which’ the books were kept. And plain- 
tiff relied upon this testimony to establish a waiver by defenant of the de- 
fense predicated upon the provision of the policy in regard to the keeping 
of books and accounts. 

The cause was submitted to the jury upon certain instructions requested 
by plaintiff and defendant respectively, resulting in a verdict and judgment 
for defendant, from which plaintiff prosecutes the appeal before us. 

[1] The one error assigned by plaintiff, appellant here, is to the action 
of the court in giving defendant's instruction No. 9. It is said that this 
instruction is errcneous, and conflicts with plaintiff’s instruction No. 10. 
Defendant's instruction No. 9 is as follows: 

“The court instructs the jury that, under the policy of insurance of- 
fered in evidence, the plaintiff.was required to keep books and accounts in 
such manner that the exact amount of loss claimed under said policy might 
be accurately determined therefrom by defendant. 

“And the court instructs the jury that if you believe and find from the 
evidence that on and before the 16th day of December, 1918, the plaintiff 
did not keep books and accounts in such manner that the exact amount of 
ioss claimed by piaintiff could be actually determined therefrom, then and 
in that case the plaintiff is under no circumstances entitled to recover, and 
you will find your verdict for the defendant.” 
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It is obvious that it was error to give defendant’s instruction No. 9. 
That it is in conflict with plaintiff's instruction No. 10 cannot be doubted. 
The facts in evidence warranted the submission to the jury of the ques- 
tion of waiver. Tinsley v. Aitna Ins. Co., 199 Mo. App. 693, 205 S. W. 78. 
And plaintiff's instruction No. 10 authorizes a verdict for piaintiff even 
though plaintiff did not keep his books and accounts as required by the 
policy, upon finding that the defendant, by the acts and conduct of its ad- 
juster subsequent to the loss, waived this provision of the poiicy. Defend- 
ant’s instruction No. 9, however, expressly tells the jury that, if plaintiff 
did not keep books and accounts in such manner that the exact amount of 
the Joss claimed by plaintiff could be accurately determined therefrom, then 
plaintiff is under no circumstances entitled to recover. If plaintiff did not 
keep his books and accounts as the policy required, then he couid not re- 
cover unless the defendant had waived this provision of the policy. But 
since there was evidence tending to show that defendant did waive such pro- 
vision, which matter of waiver was submitted by plaintiff's instruction No! 
10, it was clearly error to give an instruction whereby the jury were un- 
qualifiedly told that, if plaintiff's books and accounts were not kept as the 
policy required, then the verdict must inevitably be for defendant. 

Respondent’s learned counsel seek to defend the giving’ of defendant's 
instruction No. 9 upon the theory that the two instructions mentioned are 
in harmony; that when read together plaintiff's instruction No. 10 merely 
limits the application and effect of defendant’s instruction No. 9. But this 
view is not tenable, and the cases cited by appellant in this connection are 
not here in point. These two instructions cannot be harmonized, for the 
yeason that defendant's instruction No. 9, in pointedly telling the jury that if 
the books were not kept as the policy provided then under no circumstan >> 
can plaintiff recover, positively denies a right of recovery upon the theory 
of waiver. And it is impossible to tell which of these instructions the jury 
followed. See State ex rel. v. Ellison, 270 Mo. 645, 195 S. W. 722. 

[2] Defendant contends, however, that if there were any error in giving 
defendant's instruction No. 9, it is harmless for the reason that plaintiff 
made no case and defendant’s demurrer to the evidence should have becn 
sustained. It is said that the demurrer should have been sustained for the 
reason that there was no substantial evidence to show any visible marks of 
violence upon this rear freight elevator door so as to bring the case withia 
the terms of the pol’cy in that respect. But an examination of the record 
discloses substantial evidence in behalf of plaintiff as to visible marks of 
violence upon the door; and, though defendant's evidence is to the contrary, 
this issue was clearly one for the jury. 

[3] It is urged, however, that the demurrer to the evidence should have 
been sustained for the reason that the policy insured plaintiff against loss 
of merchandise by burglary while the same was situated upon the premises 
known as the east side of the fifth floor of 803 Washington avenue, where- 
as, plaintiff's own testimony shows that he cccupied the west side of that 
floor. 

By the insuring clause of the policy defendant agrees to indemnitfy 
plaintiff for loss by burglary of merchandise from within the premises as 
in the policy “defined,” Under the head of “Definitions” is the following: 

“Premises, as used in this policy, shall mean the entire building, if 
wholly occupied by the assured, or that portion of the building designated 
in the schedule and actually occupied by the assured for the purpose here- 
inafter set forth.” 

The “Schedule” contains the following: 


“2. Loeation of building, street and number: 803 Washington avenue. 
City or town, St. Louis. 3. The premises occupied solely by the assured are 
(state what portion of the building is so occupied) east side of fifth floor.” 

Plaintiff testified that he occupied the “west” half of the fifth floor of 
803 Washington avenue; that the Reliable Cloak & Suit Company occu- 
pied the “east” half of that floor; and that the entrance to the premises of 
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that company was separate and distinct from that of plaintiff. The petition 
is based upon the policy, and alleges that plaintiff occupied the “east” side 
of said fifth floor and that the joss occurred therefrom. 

We think that it cannot be doubted that under plaintiff's evidence he 
cannot recover under the policy as written. The authorities appear to ange 
lish the rule that the location of the property, designated in the policy, 
= essential element of the risk, usually regarded as a continuing wirvabiiin 
A difterent rule may apply where the A property is of such character 
that its temporary removal or absence from the specified place is necessarily 
incident to its use and enjoyment, and within the contemplation of the 
parties; but the facts of this case do not bring it eeteanee. See 14 R. C. 
L. 955, 956, § 128; Landers v. Cooper, 115 N. Y. 287, 22 N. E. 212,5 LR. 
A. 638, 12 Am. St. Rep. 801; Collins v. Insurance Co., 44 Minn. 440, 46 N. 
W. 906; Insurance Co. v. Brannon, 99 Tex. 391, 89 S. W. 1057, 2 L. R. A, 
(N. S.) 548, 13 Ann. Cas. 1020; Village of L’Anse v. Fire Ass’n of Phila- 
delphia, 119 Mich. 427, 78 N. W. 465, 43 L. R. A. 838, 85 Am. St. Rep. 410; 
Rosenthal v. Insurance Co., 158 Wis. 550, 149 N. W. 155, L. R. A. 1915B, 
361, Ann. Cas. 1916E, 395; Lakings v. Phoenix Insurance Co., 94 Iowa, 476, 
62 N. W. 783, 28 L. R. A. 79. 

[4] Replying to defendant's contention in this regard, plaintift says that 
there is here merely a variance between the pleading and the proof. and that 
defendant, not having filed the afhdavit required by section 1272, Rev. Stat. 
1919, cannot now be heard to say that it was harmed thereby. But we re- 
gard it as entirely clear that the matter is not a mere variance, but a failure 
to prove a loss covered by the policy. The statute, supra, contemplates 
that, upon a showing made by the required affidavit, “the court may order 
the pleading to be amended upon such terms as may be just.” It would be 
impossible to amend this petition to conform to the proof as to the location 
of the property insured, for the petition must necessarily count\upon the 
policy, as it does, and aver a loss covered thereby. 

[5] It appears that the two portions of this fifth floor were entirely 
distinct and separate, used as business premises bv different business con- 
cerns; and it does not appear that plaintiff ever occupied the east portion 
thereof. Doubtless the word “east” was inserted in the policy through mis- 
take or inadvertence; but such is the writing sued upon. At the trial 
plaintiff procured the giving of an instruction to the effect that if, after the 
loss was reported to defendant, its adjuster went to plaintiff's place of 
business, saw and knew the location of its premises and goods, and there- 
after put plaintiff to any expense or loss of time in investigating the loss, 
then “the defendant waived its right ,if any, to declare a forfeiture of the 
said policy on account of the de scription of the location of plaintiff's place 
of business and stock of goods as on the east side of the building in ques- 
tion.” But obviously a failure to prove a loss covered by the policy could 
not be supplied in this manner. In Rosenthal v. Insurance: Co., supra, it 
is said: 

“There might be waiver of a forfeiture or a breach of contract, but 
waiver as a ground for extending the scope of a written contract beyond 
the usual and ordinary meaning of the language employed would be quite 
a novelty.” 

[6] However, inasmuch as plainiff may have a right of recovery on 
the real contract of insurance entered into by the parties, upon proof of 
mistake, or the right to have the policy reformed, if that be necessary, we 
think that the interests of justice would be subserved by reversing the judg- 
ment and remanding the cause for such further proceedings as may appear 
to be appropriate. 

The judgment is accordingly reversed, and the cause remanded. 
Becker and Daues, JJ., concur, 
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RUBIN v. GLOBE & RUTGERS FIRE INS. CO. OF CITY OF NEW 
YORK. 
(New York Supreme Court, Appellate Term, First Department. Novem- 
ber 22, 1922.) 
196 New York Supplement, 657. 

2. INSURANCE—LARCENY POLICY COVERING LOSS OF “PER- 
SONAL EFFECTS,” INCLUDING TOILET ARTICLES, SCIEN- 
TIFIC APPARATUS, AND JEWELRY, DOES NOT INCLUDE 
FALSE TEETH. 

A larceny insurance policy, insuring against loss of “personal effects,” 
including toilet articles, scientific apparatus, and jewelry, does not include 
a set of false-teeth. 

(For other cases, see Insurance, Dec. Dig. § 163[%].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Personal Effects.) 

Appeal from City Court of New York. 

Action by Joseph Rubin against the Globe & Rutgers Fire Insurance 
Company of the City of New York. From an order denying defendant's 
motion under Rules of Civil Practice, rule 106, subd. 5, for judgment dis- 
missing the complaint for failure to state facts sufficient to constitute a 
cause of action, defendant appeals. Reversed, and motion for judgment 
dismissing the complaint granted. 

Argued November term 1922, before Guy, Bijur, and Delehanty, JJ. 

Levy & Becker, of New York City (Joseph Levy, of New York City, 
of counsel), for appellant. 

Mark Eisner, of New York City (Irwin M. Berliner, of New York 
City, of counsel), for respondent. 





DELEHANTY, J. This action was brought upon a policy of insurance to 
recover the value of a set of false teeth alleged to have been stolen, and 
the loss of which was claimed to have been covered by the terms of the 
nolicy, which insured against loss by fire and other risks, including loss 
from “theft, pilferage, and larceny.” 

The complaint, after alleging the incorporation of the defendant un- 
der the laws of New York, sets forth that on or about June 7, 1921, in 
consideration of the payment to it by the plaintiff of $40, the defendant in- 
sured the plaintiff against direct loss, not exceeding $2,000, on personal ef- 
fects enumerated in its policy, including in the list “toilet articles,” “scien- 
tific apparatus,” and “jewelry”; but “false teeth” are not inciuded among 
the articles enumerated in the complaint, and it is not claimed by the re- 
spondent that false teeth are anywhere specifically mentioned in the policy. 
“*he complaint, however, further alleges that it was ‘the intention of the 
parties to said policy to insure the plaintiff against loss of any article used 
by kim personally.” 

The complaint further alleges in substance that on or about August 
8, 1921, and while the policy was in force, and while the plaintiff was 
traveling from Prague to Warsaw, in Europe, he suffered a direct loss 
by larceny of a set of false teeth, of the value of $750, the ioss of which 
was insured against under the said policy of insurance, and that as the 
result of which larceny the said article became a total loss to the plaintiff, 
who was the owner thereof at the time of the issuance of the policy and at 
the time of the loss. The complaint then makes the usual allegations as to 
due performance of the terms of the policy upon his part, and giving proof 
of loss and notice to the defendant company, and demands judgment for 
the sum of $750, with interest. 

[1] Thus it is seen that as the respondent does not claim that the 
policy itself mentioned false teeth, or that it contained the ciause that it 
was “the intention of the parties to said policy to insure the plaintiff against 
loss of any article used by him personally,” it is evident that that allegation 
of the complaint is a mere conclusion of the pleader, and it is also obvious 
that the subsequent allegation in the complaint to the effect that the set of 
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false teeth was an article the loss of which was insured against under the 
said policy of insurance is also a mere conclusion of the pleader. : 

[2] But the respondent and the trial justice construed the policy as 
including the said false teeth under the enumerated articles, either as a 
“toilet article,” or “scientific apparatus,” or as coming within the term 
“jewelry.” I am of the opinion, however, that construing the words in their 
ordinary and accepted meaning, as must be done in the absence of anything 
to show that they were used in a different sense, the words “toilet articles” 
cannot be construed to include false teeth, any more than a false ear could 
be deemed a toilet article. 

So, too, the words “scientific apparatus,” in the ordinary meaning of 
these words, cannot be deemed to include false teeth, even though they 
might be deemed a product of scientific apparatus. Furthermore, the, word 
“jewelry” indicates gems or ornaments used for personal adornment, and, 
in the ordinary and usual meaning, the word cannot be construed as includ- 
ing false teeth, any more than false hair, or a false eye could be deemed 
to be jewelry, even though they might improve the appearance of the person. 

Moreover, when a policy of insurance specifically enumerates the 
articles covered by the terms of the policy, the pleader cannot by mere 
conclusion extend the liability to the insurance company, and a demurrer 
or a motion in the nature of 4 demurrer, under well-settled rules of plead- 
ing, does not admit mere conclusions or unfounded inferences drawn from 
the specific facts and terms concededly contained in the policy. 

It follows, therefore, that the complaint does not state facts sufficient 
to constitute a cause of action; and, as it is evident that the matter cannot 
be cured by amendment, the order must be reversed, with $10 costs and dis- 
bursements to appellant, and the motion for judgment dismissing the com- 
plaint granted, with $10 costs. All concur. 
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ZURICH GENERAL ACCIDENT & LIABILITY INS. CO., Limitep, 
OF ZURICH, SWITZERLAND, v. UNION FERRY CO. OF NEW 
YORK & BROOKLYN. 

(New York Supreme Court, Appellate Division, Second Department. 
November 10, 1922.) 

196 New York Supplement, 693. 

1. INSURANCE — WHETHER LIABILITY POLICY WAS THAT 
APPLIED FOR, AND WHETHER INSURED WAS NEGLI- 
GENT IN NOT DISCOVERING MISTAKE, HELD QUESTIONS 
FOR THE JURY. 

Where one to whom a policy was issued covering liability under the 
Workmen’s Compensation Act, and other employers’ liability, claimed that 
it applied only for insurance against liability under such act, whether this 
claim was true, and whether it was negligent in failing to discover the er- 
ror in the policy, were questions for the jury. 

(For other cases, see Insurance, Dec. Dig. § 188[3].) 

2. INSURANCE PARTY ENTITLED TO RESCIND AS TO LIA- 
BILITY INSURANCE NOT APPLIED FOR UNLESS NEGLI- 
GENT IN FAILING TO DISCOVER ERROR. 

If one to whom a policy was issued insuring against liability under the 
Workmen’s Compensation Act and against other employers’ liability ap- 
flied only for insurance against liability under the Workmen’s Compensa- 
tion Act, there was no contract as to the additional insurance, and it was 
entitled to a rescission of the portion of the policy covering such insurance 
unless negligent in failing to discover the error. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

3. INSURANCE — POLICY NOT INVALIDATED BY DECISIONS 
REMOVING EMPLOYEES FROM APPLICATION OF WORK- 
MEN’S COMPENSATION ACT. 

A policy insuring against liability under the Workmen's Compensation 
Act was not rendered void by decisions of the United States Supreme 
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Court removing insured’s employees from the application of such act, where 
it was at all times protected from liability; the risk previously existing not 
being destroyed. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

Kelly, J., dissenting. 

Appeal from Supreme Court, Kings County. 

Action by the Zurich General Accideat & Liability Insurance Company, 
Limited, of Zurich, Switzerland, against the Union Ferry Company of 
New York & Brooklyn. From a judgment in favor of plaintiff entered 
upon the verdict of a jury by direction of the court and from an order 
denying its motion for a new trial made upon the minutes, defendant ap- 
peals. Reversed on the law, and new trial granted. 

See, also, 198 App. Div. 307, 190 N. Y. Supp. 468. 
Argued before Blackmar, P. J., and Kelly, Manning, Kelby, and Young, 
JJ. 

George P. Hotaling, of New York City, for appellant. 

Alfred W. Andrews, of New York City, for respondent. 

Per CuriAM. The evidence in this case presents a question of fact as 
to the nature of the contract between the parties to the action. 

[1, 2] Admittedly, plaintiff issued and delivered to the defendant a 
combination policy covering liability under the Workmken’s Compensation 
Act (Consol. Laws, <¢. 67), and also other employers’ liability. Defendant 
insists that the contract ordered was to cover its liability under the Work- 
men’s Compensation Act and that alone. It was for the jury to determine 
whether defendant's claim was true. If this be true, there was no contract 
so far as the additional insurance was concerned, and defendant would 
then be entitled to a rescission of that portion of the policy issued, unless 
defendant was negligent in failing to discover the error in the policy. 
Curtis v. Albee, 167 N. Y. 360, 365, 60 N. E. 660, and Salomon v. North 
British & Mercantile Ins. Co. of New York, 215 N. Y. 214, 218, 109 N. E. 
121, L. R. A. 1917€, 106. 

Whether defendant was negligent in this respect should also have 
been left to-the jury. Hay v. Star Fire Ins. Co., 77 N. Y. 235, 33 Am. 
Rep. 607, and International Ferry Co. v. American Fidelity Co., 207 N. Y. 
350, 101 N. E. 160. 

[3] The decisions of the United States Supreme Court in Southern 
Pacific Co. v. Jensen, 244 U. S. 205, 37 Sup. Ct. 524, 61 L. Ed. 1086, L. R. 
A. 1918C, 451, Ann. Cas. 1917E, 900, and Knickerbocker Ice Co. v. Stew- 
art, 253 U. S. 149, 40 Sup. Ct. 438, 64 L. Ed. 834, 11 A. L. R. 1145, did not 
render the contract between the parties void. Defendant was at all times 
protected from liability, and if the effect of those decisions renioved de- 
fendant’s employees from the application of the State Workmen’s Compen- 
sation Act, still the risk which existed before was not destroyed. New 
Amsterdam Casualty Co. v. Olcott, 165 App. Div. 603, 150 N. Y. Supp. 772. 

Defendant has received the benefit of the policy issued and must pay 
the premiums as therein specified for the insurance furnished under the 
Workmen’s Compensation Law; whether it shall pay more depends upon 
the findings of the jury upon the questions to be submitted as here indi- 
cated. 

The judgment and order should be reversed on: the law, and a new 
trial granted; costs to abide the event. 


KeELLy, J. (dissenting). The defendant's claim, repeated several times 
in its points, that the Supreme Court of the United States decided in the 
Jensen Case that the compensation law was unconstitutional as to mari- 
time companies, is, of course, without foundation. As to employees of such 
companies injured while on shore, the law was entirely vaiid and bound 
the defendant. State Industrial Commission of State of New York v. 
Nordenholt Corporation, 257 U. S. 567, 42 Sup. Ct. 473, 66 L. Ed. —. I 
understand that the majority of the court agree with this, and that the de- 
fendant is liable for the premium covering the compensation insurance. 
But as to the other insurance effected by the policy delivered, which stated 
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cn its face that it was “standard form employers’ liability and workmen's 
compensation policy,” etc., my brethren are of opinion that there was an 
issue of fact whether defendant wanted or requested any insurance beyond I 
its liability under the Workmen’s Compensation Act. ii 

I find no evidence in the record to show how much, if at all, the 
premium was increased because the insurance covered claims outside the 
Workmen's Compensation Act, and I suppose this was something to be 
proved by defendant if there was any increase. In fact, at the opening of 
the trial defendant’s counsel stated, in answer“o the court’s inquiry: 

“Defendant's Counsel: I am inclined to think we will concede that if 
P they are entitled to anything at all, they are entitled to the amount” claimed 
‘ (i. e., the amount demanded in the complaint, and for which the verdict was 
: directed). i 
; So it would seem that the evidence presents no issue as to the amount ae 
due, because it is evident that plaintiff was entitled to recover premium for ] 
the conceded insurance under the Workmen’s Compensation Act. 

But it seems to me that defendant is concluded from disputing the 
verdict directed, by the allegations in its amended answer. What insurance 
was desired by defendant? { 

Defendant “further alleges upon information and belief that on or i 
about the Ist day of June, 1916, the defendant, desiring to have the plaintiff 

fl 


Sa 


assume and agree to pay only according to the provisions of the Workmen’s 
Compensation Law of New York state any compensation defendant might ij 
be adjudged to pay to its employees or their dependents under the Work- 
men’s Compensation Law of New Yerk, by reason of accidental injuries 4 
or death, and desiring by reason of such agreement with plaintiff to be pro- < 
tected against and relieved from all other liability whatsoever to such em- i 
bloyees at common law or otherwise, on account of such injuries or death, ; 
and so that the liability to pay the compensation specified in said act should 
be exclusive of all other liability, entered into an agreement with plaintiff 
whereby plaintiff agreed, in consideration of a certain premium agreed by 
defendant to be paid to plaintiff to insure the defendant under the Work- 
men's Compensation Law of New York and not otherwise, for one year 
from June 30, 1916, and to pay any sums to become due to defendant’s 
workmen or their dependents or representatives as compensation for acci- 
dental injuries or death, under said act, whereby plaintiff was to assume 
and pay all compensation awarded to defendant’s employees or dependents 
under said act, so that defendant should by reason of such insurance be 
' granted the immunity provided by section 11 of said Compensation Law as \ 
i amended and should be freed from all liability to employees except pay- 4 
ment of the compensation under said act, which excepted liability under if 
said agreement and as provided in said act was to be cxclusive and in place i 
of any other liability whatsoever to such employees or any one otherwise i 
entitled to recover damages at common law or otherwise on account of in- i 
juries or death, and so that defendant’s employees in case of injuries 
would be limited solely to the remedy provided by said Compensation Act, 
and defendant agreed in consideration thereof to pay plaintiff the said con- 
sideration demanded for said insurance, and thereafter did pay to plaintiff 
scid sum so demanded as premium therefor.” (Ital. mine.) 

If the defendant desired by reason of its agreement with’ plaintiff to i 
be “relieved from all other liability [i. e. other than liability under the 
Workmen’s Compensation Law] whatsoever to such employees at common 
law or otherwise, on account of such injuries or death, and so that the lia- 

bility to pay the compensation specified in said act should be exclusive of f 
‘ all other liability,” it seems to me the policy délivered and accepted and re- i 

tained without objection for its full term was in accordance with its de- ia 
sire. It relieved the defendant from liability under the Workmen’s Com- a 
pensation Law and from “all other liability.” 

I am inclined to think that the direction of a verdict for piaintiff was 
proper, and am compelled to dissent and vote for affirmance of the judg- 
ment. 
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TOPICAL INDEX. 


I. Control and Regulation in General. 

§ 3. POWER TO CONTROL AND REGULATE. 

3—Subject to regulxtion within rational bounds. Delaney. et al. v. Grand 
Loige A. O. U. W. of Massachusetts. (Mass ) 

§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—Statute penalizing sale of premium note before policy delivered held con- 
stitutional. State v. Cannon et al, (WaSN.)......cceceeeeeeeeccereeeces S81 

§ 5. AUTHORITY OR LICENSE TO DO BUSINESS. 

5—Failure of company to register or pa’ license does not relieve it of liability 
on policies. Hart v. Lee et al. (Ga.) 

§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 

10—Order of insurance department directing discontinuance of accident poli- 
cies containing limitation on amount specifically stipulated to be paid held 
authorized. Commercial Acc. Ins. Co. v. Wells, State Com’r. of Insurance, 
(Minn.) ‘ 

10—Attorney’s fees properly allowed in action on building contractor’s bond. 
O’Shea v. North American Hotel Co. et al. (Neb.) 

§ 12. REGULATION OF AGENTS AND BROKERS. 

12—Certificate of authority required of insurance agent held license for which 
fee not chargeable, as ‘‘certificate of any fact or facts.” Franklin Fire 
—e Co, et a!. v. Hall, Com’r of Insurance and. Banking. (Tex.) 

§1 FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

§ ie. WHAT CONSTITUTES “DOING BUSINESS.” 

16—Swedish corporation, with representative in state adjusting claims of loss, 
held “doing business within the state,’”’ and service on that representative 
as its ‘‘managing agent’ held valid. Henriques et al. v. Gauthiod Marine 
Ins. Co., Inc. (N. Y. 

. 3. APPLICATION OF LOCAL LAWS 

17—Foreign insurance company, Obtaining permit to do business in state, is 
subject to laws thereof. Jitna Life Ins Co. of Hartford, Conn. v. Dunken. 
(Tex.) 

17—Foreign insurance companies within law as to representations and war- 
ranties: bonding and guaranty companies held within law as to repre- 
sentations and warranties. Maryland Casualty Co, v. First State Bank of 
Dewar et al. (Okla.) 

§ 21. ——— LOCAL FUNDS AND SECURITIES. 

21—Holder of policy in insolvent company can enforce lien on deposit with 
state treasurer, notwithstanding holder’s failure to prove assumption of 
policy obligation by another company. Lucas v. Pittsburgh Life & Trust 
Co, et al. (Va.) 421 

21—Foreign liquidator has title to securities deposited, subject ‘only to statu- 
tory liens. Cogliano v. Ferguson et al. (Mass.) 

21—Deposit of defunct foreign casualty corporation, deposited at time permis- 
sion to do business was granted, may be distributed among local creditors. 
In re Phillips, Superintendent of Insurance (Casualty Co. of America). 
(N. Y.) 

21—Receiver of casualty company not entitled to securities deposited with 
state treasurer without showing al] demands against depositor reduced to 
final judgment. Crowell v. Terrell, State Treasurer. (Tex ) 

§ 26. ACTIONS. 

26—-Court may render judgment for insurer for excess assessments, without 
an accounting as to other policy holders. Frick v. Hartford Life Ins. Co. 
(Conn.) 

26—Action to recover payments ubove specified maximum assessments does 
not affect management of internal affairs of company. Hartford Life Ins. 
Co, v. Douds et al. (U. 8.) 

26—Application for nunc pro tune order for bringing of action denied, appli- 
cant being in contempt of court for bringing action without court’s con- 
sent. In re City Equitable Fire Ins. Co. Ltd., of London, England. (N. Y.)1306 

26—Presumed foreign courts will protect claimant in liquidation of assets of 
insurer. Cogliano v. Ferguson et al. (Mass.) 

§ 30. OFFENSES BY AGENTS OR BROKERS. 

30—Action for penalty for selling premium notes need not be commenced by 
indictment or information.—Agent’s license may be revoked by judgment 
imposing fine. State v. Cannon et al. (Wash,).......ccceeeeeseeceeeeee B81 
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II. Insurance Companies. 

(A) STOCK COMPANIES. 

§ 33 CAPITAL AND STOCK. 

33—Evidence he'd to show contract to sell stock was made with defendant 
company.—Prohibition against doing business before stock is subscribed 
relates only to insurance business.—-Company is liable for commissions on 
stock sold by cOmmissioners.—Facts held not to show agreement to pay 
20 per cent. commission for selling stock was void. Colorado Life Ins, Co. 
v. Madden. ‘Colo.) ee ccvccccces kOOn 

§ 35. OFFICERS 

35—President of insurance company has no authority to make loans on realty 
without consent of board of directors or of executive committee.—Persons 
dealing with president of insurance company charged with notice of limits 
of his authority. Fletcher et al. v. Manhattan Life Ins. Co. (N. Y.) .... 995 

§ 41. INSOLVENCY AND DISSOLUTION. 

§ 43. —— RIGHTS OF POLICY HOLDERS ON INSOLVENCY. 

438—-Insolvency and dissolution of insurer cancels its policies ipso facto; lia- 
bility calculated as of date of dissolution.—Contract by which corporation 
assumed obligations of insolvent insurance company held not to prevent 
winding up of latter as to policy holders not consenting to assumption of 
Obligations. Lucas v, Pittsburgh Life & Trust Co, et al. (Va.).......... 421 

43—-Receiver of inso'vent insurance company entitled to receive pro rata share 
of premium earned before insolvency.—Reinsurance of policies by insurer 
held not to show inso!vency.—-Accident must have been one insured 
against, for insured to recover from insolvent insurer’s receiver.—Show- 
ing that claim was covered by policy held. insufficient to warrant recovery 
from insolvent insurer’s receiver. Magnet Coal Co. v. Donaldson, (Ky )..1966 

§ 50. ASSETS AND RECEIVERS. 

60—Court heid without jurisdiction, in approving proposed reorganization, to 
decree cancellation of certificates held by persons who had not appeared. 
International Life Ins, Co. v. Sherman. (U. S.) ctphocee ae 

(B) MUTUAL COMPANIES. 

§ £2. INCORPORATION, ORGANIZATION AND EXISTENCE. 

62—General laws apply to automobiie insurance association. Standard Auto, 
In3 Ass’n. v. Russell. (Ky.) coacccceccccs AOD 

§ 54. CONSTITUTIONS AND BY-LAWS. 

64—Members of mutual company have inherent right to change constitution 
and by-laws.—Ratification of by-law adopted by unauthorized body is 
equivalent to adoption in first instances.—Members of mutual company 
are presumed to know by-laws. Beazell v, Farmers’ Mut. Ins. Co, of 
Livingston County (Mo.) . CbSoneneeoeteeccoeeenegssese .0O 

$ 61. INSOLVENCY AND DISSOL UTION. 

§ 63. RIGHTS AND LIABILITIES OF MEMBERS ON INSOLVENCY. 

63—Policy holder of insolvent mutual company may not set off loss under 
policy against afsessment.—Where policy of mutual cOmpany was can- 
celed after it became insolvent, holder has no claim for unearned pre- 
mium, Standard Printing & Publishing Ce. v. Brothwell et al. (Md.).... 366 


III. Insurance Agents and Brokers. 

§$ 73. THE RELATION IN GENERAL. 

73—Statute as to person inspecting risk being company’s agent limited. 
gin v. Royal Ins. Co. (S. C.) 

(A) AGENCY FOR INSURER, 

§ 74. APPOINTMENT OR EMPLOYMENT OF AGENT, 

74—Indorsement on application for agency held no part of agency contract.— 
Agent may not say he did not knOw he was signing cOntract and did not 
have attention called to provision for compensation. Benson v. Metro- 
politan Life Ins. Co. (Wash.)...... 

§ 75. IMPLIED AGENCY. 

76—Agency; one dealing with agent entitled to rely on ostensible powers, 
whether agency general or special. Mutual Life Ins. Co. of New York 
v. Brown (Va.) eccsees 

§ 76. EVIDENCE AS TO AGENCY. 

76—Evidence held to warrant finding the insurer’s agent had authority to 
consent to transfer insurance on g°ods to new location. Reid et al, v. 
Northern Assur. Co, (Calif.) aeen weaves eossveces 24 

76—Bvidence held to show agent’s authority to waive notice and proof of loss. 
Gervickes v. Royal Exch. Assur, Co, of London, England, (Mich.) ......1244 

§ 81. INDIVIDUAL INTEREST OF OFFICER OR AGENT. 

81—Agent stockholder; fire insurance policy written on property of corpo- 
ration in which agent stockholder and officer, void. Great American 
Ins. Co. v. Farmers’ Warehouse Co. (Okla.) conevecccecvccose “SOS 

81—Agent can serve two corporations with knowledge of both. Rogers v. 
Ramev, Ins Com’r. (Ky.) 

§ $3. LIABILITIES OF AGENTS AND THEIR SURETIES. 

(1). In general 

83(1)—Insurance agent personally liable on notes secured by first year com- 
missions and renewals. Missouri State Life Ins. Co, v. Allen, (Mo.) ..... 936 

$3(1)—For failure of insured, acting as insurer's agent under open marine pol- 
icy, to notify insured of name of vessel carrying insured goods, insurer 
could recover damages, tna Ins. Co. v, Willys-Overland, Inc. (U. 8S.) .1421 
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83(1) Question as to liability of insurance agent to principal for disobey- 
ing instructions on delivery policy held for jury —Instruction that. policy 
claimed tc have been delivered for examination only had been delivered 
under the law held error, but favorable to appellant.—Refusal to instruct 
that there could be no verdict fof agent in action by principal for unau- 
thorized delivery of insurance policy held not error.—Evidence held to 
justify submission of issue whether delivery of policy was by mistake 
caused by directions to defendant agent by another authorized agent.— 
Agency charged with duty of delivering insurance policies held responsible 
for mistake of his messenger. Inter-Southern Life Ins, Co, v. Coffee. 


For failure to cancel or reduce policy. 
83(2)—Agent, not instructed to cancel policy until after termination of agency, 
not liable to insurer for loss paid as result of failure to cancel. National 
Union Fire Ins. Co. v. Maloney. (Tex.) 
§3(2)—Agents not liable for loss occurring after company reconsidered ordered 
cancellation. National Liberty Ins. Co. v. Banta et al. (Wis.) 


§ 84. COMPENSATION OF AGENT. 
(1). In general, 
84(1)—Provision insurance solicitOr’s contract as to payment upon termina- 
tion of employment held not to prevail Over subsequent provision as to 
charging lapses against bonus. Musick v. National Life & Accident Ins. 
Co, (Mo.) wccccces desese coe esses ecccccccoses 
84(1)—Provision for agent’s compensation ‘according to schedules unaffected 
by schedule not being posted in local office. Benson v. Metropolitan Life 
Ins Co. (Wash.) .... Ka GW dee cddahen ne sHescede Cooke seesatees 
84(1)—Agency contract prepared by insurance company construed in favor of 
agent, Aldrich v. New York Life Ins. Co. (N. Y.) 
(2). Right to commissions, . 
84(2)—Contract for compensation of agent based on commission on 
miums” construed, McPherson Hail Ins, Co. v. Shaw. (Kan.) ..... 
(4). Commissions on renewals. 
84(4)—Agent held entitled to renewal commissions after termination of 
agency. Aldrich v. New York Life Ins, Co. (N. Y.) 
§ 86 EXTENT AND EXERCISE OF POWERS OF AGENTS. 
§ 87. IN GENERAL. 
$7—-Representations apparently within scope of agent’s authority are binding 
on the insurance cOmpany. Commonwealth saan Co. v. Nichols. 
(Kan. ) .1490 


§ 88. GENERAL OR SPECIAL. AGENTS. 

§8—"‘Regular”’ agent not “general agent.’’-—That local agent is designated 
manager insufficient to show that he was general agent. Punton v. Uni- 
ted States Life Ins. Co. (Mo.) . 

& EFFECT OF INSTRUCTIONS TO AGENT. 

91—Contract may not be limited by private instructions from insurer to agent 
New York Life Ins, Co. v. Rutherford. (U. 

§$ 92. EVIDENCE AS TO AUTHORITY. 

92—Evidence held insufficient to establish insurance salesman’s authority to 
promise loan by company. Western Union Life Ins. Co. v. Musgrave. 
(Ariz.) 

92—Evidence held to show authority of insurance agent to sell kind of policy 
insured claimed he bought. Peterson v. Commonwealth Casualty Co. 
(Mo ) 


§ 94. RATIFICATION. 

94—Agent’s authorty to collect advance payment immaterial, when he paid 
it Over to company. Mutual Life Ins, Co. of New York v Brown (Va.).. 413 

§ 95. NOTICE TO AGENT 

95—Agent’s knowledge imputed to insurer. Home Ins Co. of New York v. 
Gaines (Colo.) cocccee 40 

95—Knowledge of agent in scope “of. powers intrusted | imputed to "insurer. 
National Life Ins. Co. v. Grady (N. -1024 

95—Insurer held chargeable with knowledge of —— delivering policy with- 
out collection of premium. A®@tna Life Ins. Co. of Hartford, Conn., v. 
Dunken (‘Tex.) 

$5—Knowledge of inspector not imputed to insurer. Geiger Watch Case Cor- 
poration v. Fidelity & Deposit Co. of Maryland et al. (N. 


(B) AGENCY FOR APPLICANT OR INSURED. 

§ 97. CREATION OF AGENCY FOR BOTH PARTIES, 

§ 98. IN GENERAL, 

98—Statements by broker held not conclusive on insured. Kenney v. Frank- 
lin Fire Ins. Co. of Philadelphia. (Mo.) 

§ 100. EVIDENCE AS TO AGENCY. 

100—Evidence held to sustain finding that agent of insurer was not agent of 
insured to receive notice of cancellation of policy. Shultz v. North River 
Ins Co. of New York (Kans.) 

100—Evidence held sufficient to sustain finding for insured on automobile fire 
policy. Baker v, North River Ins, Co. (Kans.).... on 

§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 

103—Agent selling insurance in company not authorized to do business not 
liable for inability to collect 'oss. Hart v. Lee et al. (G 
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§ 104, AGREEMENTS TO PROCURE INSURANCE AND LIABILITY 
THEREUNDER. 
104—Agreement to insure stock of goods payable to seller as his interest 
might appear construed. Farwell v. Johnson (N. Y.) 


1V. Insurable Interest. 

§ 114. NECESSITY IN GENERAL. 

114—Only insurer can raise objection of want of insurable interest.—Person 
without insurable interest may be named as joint beneficiary of proceeds. 
Farwell v. Johnson (N. Y.) ‘ eovoceccocestece S60 


§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(3). Warehousemen and other bailees. 
115(3)—Bailee may insure goods for full value, as well as own interest 
therein. Brooklyn Clothing Corporation v. Fidelity-Phenix Fire Ins. Co. 
(N. Y.) 
(7). Interest of husband in wife’s property. 
115(7)—Father who conveyed land to minor son to defeat possible judgment 
had no insurable interest.—Father who conveyed to minor son to defeat 
a possible judgment did not have an insurable interest on theory that he 
was a “bona fide claimant.” taney et al v. Home Ins, Co, (Mo.) 
(8) Subjects of marine insurance. 
115(8)—Carrier can insure entire interest in cargo carried. Willamette Nav. 
Co w. Hartford Fire Ins. Co. (U. 


Vv. The Contract in General. 

(A) NATURE, REQUISITES, AND VALIDITY. 

§ 124. NATURE OF THE CONTRACT, 

124—Insurance is a matter of contract gOverned by law applicable to con- 
tracts. Ejicks v. Fidelity & Casualty Co. of New York (MO.).......:.6+ 

124—"'Life insurance policy’? continuous contract for life, subject to forfeit- 
ure for nonpayment of “premium.” Kansas City Life Ins. Co. v. Harper 
(Okla. ) 

124—Certificate issued under open marine policy held independent contracts 
between insurer and holder. Attna Ins. Co. v. es Overland, Inc. 


§ 125. WHAT LAW GOVERNS. 
(2). Place of contract. 
125(2)—-Contract of insurance governed by laws of Missouri when there so- 


licited and completed Johnson v. American Cent. Life Ins. Co. of In- 
dianapolis, Ind. 
(4). Place of performance. 
125(4)—Policy, through nonresident agent of nonresident insurance company, 
held Texas contract Etna Life Ins. Co, of Hartford, Conn., 
ken (Tex.) 
§ 128. EXECUTORY AGREEMENTS TO INSURE. 
(1). In general 
128(1)—Insurer held liable for loss occasioned by agent’s negligent faflure to 
deliver policy to applicant. Fox v. Volunteer State Life Ins Co. (N. C_)..1015 
(2). Action on agreements, 
128(2)—Applicant’s administrator held proper party to sue for negligent fail- 
ure of insurer to deliver policy. Fox v. Volunteer State Life Ins, Co. 
(N. 
$129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 
129—Agent of mutual company, with limited authority to receive applica- 
tions, cannot make binding contract contrary to by-laws, Northern Neck 
Mut. Fire Ass'n of Virginia v. Turlington et al 
129—-S:atement hy insurance agent that the applicant was protected at once - 
held unauthorized. Basinsky v. National Casualty Co. (Wash.).........1589 


§ 130. APPLICATION OR OFFER AND ACCEPTANCE, 
(2). Necessity of acceptance and approval, 
130(2)—Under premium receipt insurance held not effective when risk not 
acceptable on plan and the premium applied for. Gonsoulin v. Equitable 
IAfe Assurance Society of the United States (La.) 
130(2)—-Receipt by insurer’s agent to applicant for life insurance held not 
part of insurance contract. Johnson v. American Cent, Life Ins. Co of 
Indianapolis, Ind. (Mo.) es chee San 
(3). What constitutes acceptance. 
130(3)—Acceptance of contract of insurance held established; approval] in 
writing unnecessary. Axt*ll v. American Live Stock Ins. Co. (S. D.).....2025 
(4). Effect of delay. 
130(4)—Delay in passing on application held not to estop insurer to deny con- 
sent to issuance of policy.-—To treat insurer estopped to deny acceptance 
of application held contrary to good conscience when applicant not in- 
surable. Gonsoulin v. Equitable Life Assurance Society of the United 
States, (La.) 
130(4)—-Burden of proof on insured to establish contract, and negligence of 
insurance company’s agent not sufficient to prove contract. Northern 
Neck Mut. Fire Ass’n of Virginia v. Turlington et al. (Va.) 
(7). Offer to insure and acceptance. 
130(7)—Minds of parties held not te have met on contract. MacKelvie v. 
Mutual Ben. Life Ins. Co. of Newark, N. J. (U. 
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§ 131. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 

131(1)—Oral contracts of accident insurance are enforceable. Kidder v. 

Hartford Accident & Indemnity Co. (Wash.)...... 
(2). Authority of agent, 

131(2)—Recovery not allowed on oral agreement of agent of mutual com- 
pany that policy was in immediate effect. Northern rete Mut, Fire Ase’n 
of Virginia v. Turlington et al. i 

§ 183. FORM AND REQUISITES OF POLICY 

(1). In general. 

133(1)—On standard fire policy insuring against loss of rents, insured may 
not use rider limiting recovery to less than actual loss. Brecher Furni- 
ture Co. v. Firemen’s Ins. Co. of Newark, N..J., et al. (Minn.) 

133(1)—Clause in accident policy stipulating. payment of sum equal to pre- 
miums paid in lieu of all other benefits held void. Commercial Acc. Ins. 
Co. v. Wells, State Com’r of Insurance (Minn.) 

133(1)—Law regulating form of insurance policy held not to validate those 
parts inserted without authority of law. Thorne et al. v. Aetna Life Ins. 
Co. (Minn.) 

133(1)—-Hail policy held not void for uncertainty in description of land and 
crop. Fidelity Union Fire Ins. Co. v. Hicks. (Tex.) 

(2). Style and size of type. 

133(2)—No effect given clause in accident policy reducing indemnity, unless 
printed in type of greater prominence than other portions. Thorne et al. 
v. AZtna Life Ins. Co. (Minn.) 

§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 

(2) Sufficiency and effect of delivery. 

136(2)—Constructive delivery of policy sufficient unless contract provides oth- 
erwise; “delivery” of policy during good health of insured may be con- 
structive; actual delivery of policy not essential to validity of contract. 
Reserve Loan Life Ins. Co. v, Phillips (Ga.) Te or 

136(2)—Insured not bound to disclose change in physical ‘condition before pay- 
ment of first premium. Ames v. New York Life Ins, Co. (Minn.) 

136(2)—Life policy held not in effect Carpenter v. St. Joseph Life Ins, Co. 
(Mo.) 

136(2)—Receipt of policy by agent for unconditional delivery to insured held 

equivalent to delivery. New Lork Life Ins. Co. v. Rutherford (U. S.).... 
(4). Effect of condition as to delivery while insured is in good 
health, 

136(4)—Constructive delivery of policy sufficient, unless contract provides 
otherwise; ‘delivery’ of policy during good health of insured may be 
constructive; actual delivery of policy not essential to validity of con- 
tract.—What sufficient delivery of policy stated.—-Mailing policy to agent 
of insurer held not delivery to insured. Reserve Loan Life Ins. Co, v. 
Phillips (Ga.) ° 

136(4)—Agreement that policy shall not take effect” until. “delivery valid. 
Carpenter v. St. Joseph Life Ins. Co. (Mo.) 

136(4)—No recovery under life policy conditioned for delivery while health, 
habits, and occupation of insured same as at application, if contrary ap- 
pears; immaterial whether or not insured’s condition of health known 
to him and fraudulently concealed. Prahm v, Prudential Ins. Co. of 
America (N_ J.) 

136(4)—Insurer. not precluded from setting aside policy for fraud or false and 
material statements by applicant because of unqualified delivery of policy 
on payment of first premium. George Washington Life Ins. Co. v. 
can Collapsible Box Co, et al. (N. 

136(4)—Stipulation that policy not effective unless delivered while insured 
in good- health valid.—Statute providing that no settlement be made for 
less than amount insured effective only as to policy delivered while in- 
sured in good health.—Statutes held not to invalidate stipulation that 
policy sued on should not take effect unless insured was in good health 
at time of delivery. Wright v. Federal Life Ins. Co. (Tex.) 

(5.) Acceptance and effect thereof. 

136(5)—Life policy conditionally delivered becomes binding when insured ex- 
presses intention to accept. De Groot v. Mutual Life Ins. Co. of New 
York (Wis.) 

§ 137. PAYMENT OF PREMIUM OR DUES. 

(1). Necessity of payment to bind company. 

§ 137(1)—Delivery of policy to agent with directions to collect premium held 
not delivery to insured.—Life pOlicy can become effective without pay- 
ment of first premium only when unconditionally delivered.—Agency; 
person to whom policy delivered held agent of the insurer, and not of 
insured. Harrisburg Trust Co. v. Mutual Life Ins. Co. of New York (Pa.) 

(2). Necessity of payment during continued good health or life- 
time of insured. 

137(2)—Provision policy will not take effect until premium is paid will be 
enforced. MacKelvie v. Mutual Ben. Life Ins, Co. of Newark, N. J. 
(U. 8.) 

§ 138. VALIDITY IN GENERATIT.. 

(1). In general. 

138( ‘—Companies may restrict liability if provisions are not unreasonable 

or contrary to public policy. Standard Auto Ins. Ass’n v. Neal (Ky.)... 
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138(1)—Employer’s liability policy held not void as respects employees not 
subject to workmen’s compensation law. London Guarantee & Accident 
Co., Limited, v. Marine Repair Corporation (N. Y.)......++++. Cohen es eee 
138(1)—Valued hail insurance policy held not wagering contract, Fidelity 
Union Fire Ins. Co. V. Hictts (Tex.)...ccccccvcccccensersstcccsvercsscvecs 
138(1)—Policy not invalidated by decisions removing employees from appli- 
cation of workmen’s compensation act. Zurich General Accident & Lia- 
bility Ins. Co., Limited, of Zurich, Switzerland, v. Union Ferry Co. of 
New York & Brooklyn (N_ Y.) 
(2). Discrimination between insurants, 
138(2)—Contract to make loan in consideration of purchase of policy invalid 
under statute, Western Union Life Ins. Co. v. Musgrave (Ariz.)........ . 683 
§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general, 
141(1)—Notice of changed condition of insurability to examining physician 
held not binding upon insurer. Myers v. John Hancock Mut, Life Ins. 
Co, (Ohio) cccovcccesecosecscoces 6488 
141(1)—Knowledge of agent held to constitute waiver by company.—Limita- 
tion of insurance agent’s. authority not binding on policy holder. Brab- 
ham v. Pioneer Life Ins. Co. of America (MO.)......ccccescecceccevecee 192 
141(1)—Insurer not estopped by unauthorized representation of local agent 
that policy had been jssued,—Representation held not to estop insurer to 
deny acceptance of application when applicant could not then have ob- 
tained incurance elsewhere. Gonsoulin v. Equitable Life Assurance So- 
ciety of the United States (Tia.)..... ccc ccvcesesccccccceeevesvese aoys, UTE 
141(1)—Provisions as to good health and delivery of policy may be waived.— 
Soliciting agent had no authority to waive conditions precedent. Car- 
penter v. St. Joseph Life Ins. Co, (Mo.) 
141(1)—Restriction of agent’s authority precludes whiver, except by company. 
MacKelvie v. Mutual Ben. Life Ins. Co. of Newark, N. J. (U. S.) ...... 809 
141(1)—Knowledge of agent is knowledge of principal.—Agent held to have 
no power to waive conditions as to health of insured at time of delivery 
of policy and payment of premium, Drilling v. New York Life Ins, Co, 
(NM. ¥.) 
(2). Payment of first premium. 


141(2)—Company held not té have waived requirement of prepayment of 
premium. MacKelvie v. Mutual Ben, Life Ins. Co of Newark, N. J. 
MD Aine dinawhsbse ste heed OeADEDET Sed Sac ae Need barks oihee Leds ae 6aene 809 

141(2)—Delivery of policy without qualification on payment of first premium 


conclusive as to delivery during insured’s good health, National Life Ins, 
Co. v. Grady (N. ¢.) 


141(2)-—Insurer, permitting insured to hold policy, held to have extended time 
for payment of first premium.—Agent may bind insurer by allowing in- 
sured to hold policy and extending time of premium payment. De Groot 
v. Mutual Life Ins Co. of New York (Wis.) 
141(2)—Provision in insurance policy for advance payment of premium may 
be waived.—Absence of proper reserve fund must be shown to affect lia- 


bility on policy with unpaid premium. Indiana Mfrs’ Reciprocal Ass’n 
et al. v. Holmes (Ind.) 





(3). By acknowledgment of receipt of premium. 
141(3)—Delivery of receipt by agent held not to estop denial of payment of 
premium. MacKelvie v. Mutual Ben, Life Ins. Co. of Newark, N. J. 
(U 8.) 


(4). Estoppel of insured. 


141(4)—Insured cannot avoid payment of premiums on accepted hail insur- 
ance because policy not countersigned by insurer’s agents. Stewart et. 
al. v. Hemphill et al. (Tex.) 

141(4)——-Duty of insured to take steps to correct policy of insurance not con- 
taining cOntract agreed upon. Veterson v. Commonwealth Casualty Co. 
(Mo.) 


§ 143. REFORMATION. 
(1). Grounds of reformation in general, 
143(1)—Reformation; policy misstating intent of parties may be reformed 
and enforced, Home Ins, Co. of New York v. Gaines (Colo.) 
143(1)—Policy may be reformed to conform to agreement of parties. 
son v, Commonwealth Casualty Co. (Mo.). 
(3). Fraud and mistake in general. 
143(3)—Insurance policy may be reformed to conform to agreement of parties, 
though mistake due to soliciting agent without authority to issue policy. 
Peterson v. Commonwealth Casualty Co. (MO.).....cccccccccccsvecsccece 1526 
143(3)—Party entitled to rescind as to Hability insurance not applied for un- 
less negligent in failing to discover error. Zurich General Accident & 


Liability Ins. Co.. Limited of Zurich, Switzerland, v. Union Ferry Co. 
of New York & Brooklyn. (N. Y.) 


Pein 6:00:46 0.68 Os Choe ee eeSweeks e440 aba Ro 055 
(4). As to property or interest covered. 
143(4)—Policy may be reformed for mistake. Automobile Insurance Co. of 
eee: Uy IR: COED os cc nds nace ne Fe ks ince pahae Us 404s Me wOR 1393 
143(4)—Liability policy 


can be reformed fo correct mistake in number of 


engine of insured truck. Tomato Products Co., Inc., v. Manufacturers’ 
Liability Ins. Co. (N. Y) 
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(5). As to title insured. 
143(5)—Policy in name of individual cannot be reformed, so as to permit re- 
covery by corporation. Geiger Watch Case Corporation y. Fidelity & De- 
posit Co, of Maryland et al. (N. Y.) 
(8). Right to reformation, 
143(8)—-Insured’s failure to read application before signing held not negli- 
gence barring right to reformation of description in policy.—Insured’s 
failure to inspect policy on receipt thereof held not negligence. Stevens 


v. Equity Mut. Fire Ins Co. (Mont.). Kolevuctam 


§ 144. MOD'!FICATION. 
(1). In general. 

144(1)—Though open policy excluded liability for extra bodies for automobile, 
inclusion by special contract held to make insurer liable, Liverpool & 
London & Globe Ins. Co. v. Georgia Auto & Supply Co. (Ga.) 

$145. RENEWAL. 

(1.) In general. 

145(1)—Continuance of insurance beyond date of expiration requires contract 
Or arrangement by parties having effect of contract.—Renewal accident 
policy, though a separate contract, is contract on same terms as policy 
renewed.—Acceptance of renewal certificate by communication to in- 
surer held not necessary to effect renewal of policy, in view of estab- 
lished course of dealing between parties.—Retention of renewal certifi- 
cates embodying contract long kept in force held to support inference 
of acceptance of renewal certificate. Eicks v. Fidelity & Casualty Co. 
of New York (MO.) .... Coorccccccsenpseccesscossosscees 

145(1)—Failure to fulfill contract to renew or advise insured not excused by 
change in standard form. Austin Fire Ins, Co. v. Adams-Childers Co. 
(Tex. ) 

145(1)—Delivery of renewal certificate is not necessary to contract unless s0 
stipulated. Donnelly v. Aetna Life Ins. Co. (Mich.) 

(2). Powers of agents. 

145(2)—Insurer’s approval of pegent’s contract to keep insurance renewed 
gives agent actual authority to so contract. Austin Fire Ins. Co. 
Adams-Childergs Co. (Tex.) 

145(2)—Direction not to deliver certificate unless insured was in good health 
immaterial if delivery was unnecessary to complete contract. Donnelly 
v, A&tna Life Ins Co. (Mich.) 


(B) CONSTRUCTION AND OPERATION, 
§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1). In general, 

146(1)—Exception—Courts will not write exception into life or accident 
policy by interpretation to exempt insurer from liability. Great Southern 
Life Ins. Co. et al. v. Churchwell (Okla.).........eeeeee> v<aseees 

146(1)—Contracts construed according to ordinary sense of terms "used, if 
unambiguous. Auerbach et al. v. Maryland Casualty Co. (N. Y.).....++. 

146(1)—Policies construed as other contracts. Turner, Dennis & Lowry Lum- 
ber Co. v. St. Paul Fire & Marine Ins, Co. et al. L & esaceseoe 

146(1)—Policy construed as written. Excello Clothing Co. v. Marquette Nat. 
Fire Ins. Co. of Chicago, Ill. (N. J.) 

146(1)—Language of contract excludes consideration of unfairness. 
Life Ins Co. of United States v. Coughlin (Colo,) 

146(1)—Circumstances attending execution considered in ascertaining intent. 
First Nat. Bank of St. Mary’s at Leonardtown v. Maryland Casualty Co. 
(Ma.) 

Language of policy. 

146(2)—Contra to be construed according to plain and ordinary mean- 
a of words. McAlister v. National Life Ins. Co. of United States 
(Mo,) 

146(2)—Provisions of policy should be construed together consistent with its 
terms and provisions ---Policy should be construed as whole. Kansas City 
Life Ins. Co. v. Harper (Okla.) 

146(2)—-Words should he given ordinary meaning, in view of purpose of con- 
tract. Goldstein v. Standard Acc. Ins. Co. (N. Y.) 

146(2)—-Ordinary legal and literal meaning of words given effect when pos- 


46 
163 
243 


sible. Liverpool & London & Globe Ins. Co. v. Georgia Auto & Supply wen 


(Ga ) 

146(2)—Language of contract to be given its popular and usual significance. 
Hoosier Mut. Automobile Insurance Co. v. Lanam et al. 

146(2)—Contracts construed according to plain, ordinary, and popular sense 
of terms used. First Nat. Bank of St. Mary’s at Leonardtown v. Mary- 
land Casualty Co. (Md.) 

146(2)—-Burglary insurance policy not forfeited by failure to keep armed 
watchman on premises where absence temporary and due to cause not 
within contro] of assured; policy must be construed as a whole. Smith 
v. Fidelity & Deposit Co. of Maryland. (N. J.) 

(3). Liberal or strict construction. 

146(3)Life policy to be construed liberally in favor of assured.—Construc- 
tion most favorable to assured must be adopted where life policy sus- 
ceptible to two equally reasonable interpretations.—Policy must be con- 
strued .if possible. not to defeat claim to indemnity.—Provisions limiting 
or avoiding lability must be construed most strongly against insurer. 
Howell v. Security Mut. Life Ims. Co. (MO.)....ccceceseeeeeececesecnsene 


(30) 
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146(3)—-Policy susceptible of different constructions, one most favorable to 


insured adopted. Great Southern Life Ins. Co. et al, v. Churchwell 
CORI) as cccveccencee 


146(3)—Forfeiture—Plain ‘terms requiring “forteiture cannot be disregarded. 
Beazel! v. Farmers’ Mut, Ins. Co, of Livingston County (Mo.)........+. 71 
146(3)—Policy in case of doubt construed most favorably to insured. 
Wheeler v. Globe & Rutgers Fire Ins, Co. of City of New York (S. C.)... 166 
146(3)—Policies are liberally construed in favor of insured. Marine Ins. Co., 
Limited, v. McLanahan et al. (U. S.)...ccececeecceess seGethe se enners de pee 
146(3)—Construction most favorable to insured adopted.—Liberally construed 
in favor of objects and strictly construed against insurer. Johnson V. 
Mutual Life In®. Co. of New York. (Ga@.) .......csccscrccncccevcccecece 560 


146(3)—Life policy provisions exempting from liability strictly construed. 


Illinois Bankers’ Life Ass’n. of Monmouth, IIl., v. Jackson et al. (Okla,) 594 


146(3)—Contract .construed strictly against insurer. 
oO. 


Sovereign Camp, W. 
W., v. Craft (Ala.) 





DPS EREOWAS OA 14a N ee bRis Oe Ne Chsaen apes cate 6e5n tba 623 
146(3)—Ambiguous provisions construed favorably to insured. Landrigan 
¥. Missouri State Life Ine. CO. (MO) ...csccscenscccvescccccscsseeseses 662 
146(3)—Language of policy to be construed most strongly against insurer. 
Kelly v. Brotherhood of Railroad Trainmen (Ill) .....-eeeeseeeeeeeee 698 
146(3)—Policy construed most favorably to assured. Kangas v. New York 
Sem < Sate GD: so non pms oc pick phisiny Wins bia pete asus Chops yeep) 2 606 ber ee 768 
146(3)—Policy given strongest interpretation against insurer. Eminent House- 
hold of Columbian Woodmen v. McCray. (Ark.) .......0ceeeeeeceeeceee 856 
146(3)—Construction of policy least favorable = insurer adopted. Me- 
Alister v. Najional Life Ins. Co. of United States (Mo.) .....-.cseeeee8 969 


146(3)—Ambiguous insurance contract construed most favorably to insured. 


Johnson v. American Cent. Life Ins. Co. of Indianapolis Ind. (Mo.) .. 919 


146(3)—Terms of policy construed against insurer. Rothmann v. Metro- 
politan Life Ins. Co. (Mo.) 


146(3)—Construction of words beneficial to insured should be adopted in 


case of uncertainty. Ginell v. Prudential Ins. Co. of America (N. Y.) .1012 


146(3)—Policy susceptible gf two interpretations construed most favorably 


to afsured. Underwood v. State Life Ims. Co. (N. C.) .... cece enecees 28 
146(3)—Where Ife policy unambiguous, cannot be given a forced or strained 
construction. Kansas City Life Ins. Co. v. Harper. (Okla.) ...... eoees 
146(3)—Contracts construed in favor of assured. Wickham v. United 
Brotherhood of Carpenters and Joiners of America. (Wis.) .........++- 
146(3)—Policies construed strictly against insurer. New Brunswick wre, 
Tae: G6, Wa DOO. “CRM ve cevinteshvab cede time rdas bikes Regent Cees 88 
146(3)—Policy construed in favor of insured. Barnes v. Dirigo Mut. ne 
Oe. SR CRED: So saes aac anw cn bathe cewas on (Mason's dp cet esse eric mig boueed 1 
146(3)—Policy to be construed against insurer. Pike v. Farmers’ Mut. Fire 
& Lightning Ins. Co. of Polk County. (Springfield [Mo.] C. A.) ........ 279 
146(3)—Ambiguous language in insurance policy to be construed in favor of 
insured. Nusbaum v. Hartford Fire Ins. Co. (Pa.) ........ceeeseeseeces 4 
146(3)—Forfeiture not favored. Life & Casualty Ins. Co. v. Eubanks. (Ala.)1452 


146(3)—Policy susceptible of two constructions must be construed in favor 


of insured and against insurer. Mah See v. North American Acc. Ins. 
Co. of Chicago, Ill. (Cal.) 


ee eT ee ET ee ee eee 461 
146(3)—Conditions and proviso strictly construed against insurer.—Contract 
construed in insurec’s favor. Mutual Ben. Health & Acc. Ass’n v. Mc- 
, | CRD oad bbe db veadnwalacd RAED SEC EDEOER MARA Te OR SP ER eee Selon 1468 
146(3)—Doubt with respect to sense in which words used in indemnity clause 
should be resolved against insurer. Tupper v. Massachusetts Bonding & 
el, RA, RD chine 080 KA66 pew ES Lah p erence whe aos 60 Vee eee ete rege tava 8 05 
146(3)—Language of policy construed against insurer. Souders v. Common- 
Sees ee” SO, SGD © 0 a:030 6.0/4 n-2.d. 455.0 a biew 6 tA PRPC RA ECT CAR GSS 6 a.6.0.0.8 520 
146(3)—-Where ambiguity in policy, language construed strictly against issu- 
ing company. Groves v. Great Eastern Casualty Co. (MO0.) ........+008 22 
146(3)—Exception to liability should be construed favorably to insured 
Gotdstein. vV;. Biendard Aco. Ine, O0. CN. Fi) cvvcvvesvesccdescedsvnveees 
146(3)—Contract is to be construed strictly against insurer. National Life 
Be DOROe Fes ak: Wi, CRAMMER © cece bic cece setae ce bcei wees cotenesé 
146(3)—Contract liberally ars hy in favor of insured. Continental Cas- 
Sele” Ge... U.S res CD in bck caivy ba Vee a dans on i vie wens dwhavede - 1596 
146(3)—Policy construed liberally in insured’s favor. Fehrer v. Midland Cas- 
ee Se... Raed 5 55 ea bh 6a he Obs 64600 SS Os OLS ONS os bgan. ets s DVR Cn EVE 611 
146(3)—-Policy strictly construed against insurer. Van Vechten v. American 
Bagie Fire Tat. Co. (N. ¥.) sveosvecevecrsyestscnvectensnetocsesveswbes 
146(3)—Conditions of forfeiture strictly construed against insurer. Phoenix 
Ins, Co. v. American Trust & Savings Bank et al (Tex.)........ ocesens 
146(3)—Rules as to construing in favor of insured and 80 as to avoid forfei- 
ture not in conflict with statute or other rules. ree & London & 
Globe Ins. Cv, v. Georgia Auto & Supply Co. (Ga)........ . cvcceeekI6l 
146(3)—Policy liberally construed in favor of assured, Smith v. Fidelity & 
Deposit Co. of Maryland (N, J.) ..... adee Re UVn0 ee 256 Vo eecccseves vas 
(4). Standard policy 
146(4)—Rule that policy construed most strongly against insurer does not 
specially apply where in standard form. Del Guidici v Importers’ Ins. 
ce weer wee -O0e, OD... caved sabe pep desea tece sedis ved aks kU RRC WEDS 1293 


§ 147. WHAT LAW GOVERNS. 

(3). Place of performance, 
147(3)—Marine policies issued by foreign corporations covering loss in.-Ameri- 
can waters construed according to laws of the United States. Marine 
Ins. Co., Limited, v, McLanahan et al. (U. S.)....cceeessmececrccccccee 268 


(31) 
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(4). Effect of provisions of policy on application. 
147(4)—Policy and loan contract held within the state. Saunders v. Union 
Cent, Life Ins. Co. (MO.) .2..ceeeeeeee cece eeeeeeeeseetegeneceseeeeneeene 


§ 149. PRINTED AND WRITTEN PORTIONS OF POLICY. 
149—Written clauses inserted in old forms control. Marine Ins. Co., Limited, 
V. MeLanahan @t al, (U. Bi) .ccccccccvcccccccsecccscccecnceccccccsceces 


§ 150. MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 

150—S*ipulations printed on hack of policy, and not referred to therein 
nor signed, are not binding. National Ben Franklin Fire Ins, Co. v. 
BOW ~ CTOR): «aoc vec Waeseccede cbs eves covecciecsecseesesees oCeedteveeecs 


§ 151. CONSTRUING TOGETHER POLICY AND ACCOMPANYING PAPERS. 
(1). In general. 
151(1)—Policy, receipt for premiums, and note for premiums held to consti- 
tute single contract Home IJ.ife & Accident Co. v. Haskins (Ark.).. 
(2). Application as part of contract. 
151(2)—Policy controls as to conflict in age limit between application and 
policy. Business Men’s Assur. Co. of America v. Marriner (Mich.) 
151(2)—Application must be construed with policy. Southern Surety Co v. 
Butler et al. (Tex.) 


§ 152. CONSTRUING STATUTES AND CHARTER, BY- LAWS, OR RULES 
OF INSURER AS PART OF POLICY. 
(1). Charter and by-laws. 
152(1)—By-laws of mutual company can be made part of policy by refer- 
ence, Beazell v, Farmers’ Mut, Ins. Co. of Livingston County (Mo.).... 
(3). Statutes and ordinances, 
152(3)—Standard policy; statute makes provisions of contract ae of state 
law. Aetna Ins Co. v. Itule et al. (Ariz.). Veceweesevesonceee 
152(3)—Provisions of foreign statute for dissolution of insurance company 
are implied terms of contract. Cogliano v. Ferguson et al. 
152(3)—Provision against parol waiver inoperative as conflicting with code, 
Pasherstnik v. Continental Ins. Co. (Mont.) 


§ 155. EVIDENCE TO AID CONSTRUCTION. 

155—Evidence as to examination of premises by agent before writing policy 
held admissikie. General Accident, Fire & Life Assur, Corporation, Lim- 
ited, of Perth}? Scotland, v. Cohen et al. (Colo.) 


§ 156. PARTIES TO CONTRACT AND RELATIONS BETWEEN THEM. 
(1). In general 

156(1)—Policy in name of partnership, “as now or may be hereafter consti- 
tuted,” held not to cover corporation succeeding to partnership business. 
Diamond Cravat Co.. Inc., v. Eagle Star & British Dominions Ins. Co., 
Limited, of London, England H.-Y.) .% 

156(1)—Policy to carrier for account of themselves does not insure ‘shipper’s 
interest.—Carrier held not entitled to recover for loss for which it was 
not liable. Willamette Nav. Co. v. Hartford Fire Ins. Co. (U. 8S.) 

156(1)—Contention that seller was without insurable interest after shipment 
held not sustainable. Windser Mfg. Co. v. Globe & Rutgers Fire Ins Co. 
(Pa.) 

§ 157. SUBJECT-MATTER INSURED IN GENERAL. 

157—Fire policy held not to require operation of gin during entire season 
Equity Mut. Fire Ins. Co. et al. v. Harrel et al. 

157—Workmen’s compensation policy issue? to corporation operating 
factories held not to cover employees in “one of the factories. United 
States Fidelity & Guaranty Co. v. Bullard Gin & Mill Co, (Tex.) 

§ 158. SUBJFCTS OF MARINE INSURANCE. 

§ 159. IN GENERAI,. 

159—Each buyer in turn protected by insurance under e¢ i, f. contract. Rand 
et al. v. Morse et al. (U. S 

§ 160. OPEN OR RUNNING POLICIES. 

160—Marine insurance policy neld to protect buyer of part of shipment.—Pur- 
chaser of part of shiprnent he!d protected against deduction from its part 
of amount deductible under particular average clause. Rand et al. 
Morte et al. (U. S.) 


§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR 
OTHER CAUSE OF LOSS. 
§ 168. ——- DESCRIPTION OF PROPERTY 
(%). In general. 
163(%)-—Mistake in number of automobile held no defense. Caldwell v. City 
of New York Ins, “Co. (Mo.) 
163(%)—Larceny pOlicy covering loss of ‘“‘persona] effects,” including toilet 
articles, scientific apparatus, and jewelry, does not include false teeth. 
Rubin v. Globe & Rutgers Fire Ins. Co. of City of New York (N. Y.) 
(2). Additions and new structures. 
163(2)—Policy held to cover addition to building valued at more than the 
original building. Ayers vw Palatine Ins, Co., Limited, of London, Eng. 
CN. Y.) . 
Trade fixtures, tools, and implemente. 
163(3)—No recovery under fire insurance policy for “patterns” not specifi- 
cally assumed therein. Excello Clothing Co. v. Marquette Nat. Fire Ins. 
Co. of Chicago, Ill. (N. J.) 
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§ 164. —— DESCRIPTION OF TITLE OR INTEREST. 
(2). Property held in trust or on commission. 

164(2)—-Policy provision held to cover only bailee’s interest and not bailor’s. 
—Policy provision protecting bailee against “legal liability’’ held to em- 
brace contractual liability as well as liability ter negligence. Brooklyn 
Clothing Corporation v. Fidelity-Phenix Fire Ins. Co. (N. Y.) ........ -1302 

$ 165. DESCRIPTION OF LOCATION. 

165—When limited to loss when property located at particular place liability 
does not follow upon removal to another place.—Mere inclusion of state- 
ment of location does not make it essential part of terms or continuing 
warranty.—Intent of parties as to whether insurance limited to parti- 
cular location gathered from language in light of* attendant circum- 
stances.—Statement of location in open autombile insurance policy or 
certificates thereunder held not warranty or limitation of liability. 
Liverpool] & London & Globe Ins. Co. v. Georgia Auto & Supply OP. aa: 
CS ee ee er ee eee eer eee Se Te ET Te. Ce eee 

165—Burglary policy held to cover second story of two buildings connected. 
General Accident, Fire & Life Assur. Corporation, Limited, of Perth, 
as ae, a wc bt 6 ae 6.6 OES CON EE OOS SS OEE ES 1954 


§ 175. COMMENCEMENT OF RISK, 


175—Commences on date of countersigning though policy fixes earlier date. 
VIS -¥; THOS TOE CO AG. Cy is cccvacivcgcviscpoccvestepoetsscevssses SF 
175—Policy for one year effective on delivery continues for that period after 
delivery regardless of date.—Antedating application by agent does not 
affect term of policy. Landrigan v. Missouri State Life Ins. Co. (Mo.) . 662 
175—Contract of life insurance held to commence upon delivery of. policy 
oa eeeeees. Johnson v. American Cent. Life Ins. Co. of Indianapolis, Ind. e19 
NB ee ee ee ee EE ee Ce TT eee ee ee 
175—Agreement that insurance shall take effect on acceptance of application 
is valid.—Insurance policy, stating date of beginning of insurance, pre- 
vents relation back of insurance to date of application. Basinsky v. Na- 
oo es a a Bee eet eer eee Ch eee 1589 
175—Insurance on hogs held effective from date of issuance rather than 
from date of auction sale provided for in contract. Axtell v. American 
Soar res ae. Gi; CE ED ov cc ccce cue h ebb acwecwtls 0 f0ec eve dadteveteces 2024 


§ 176. TERM AND DURATION OF RISK. 

§ 177. TERM FIXED BY POLICY IN GENERAL. 

177—Policy construed to be 30-payment life policy, and not 30-year term 
policy. Howell v. Security Mut, Life Ins. Co. (M0.).....ceeeeeesceeeeeee Al 

177—Under group policy provision, no cancellation by insurer necessary to 
terminate policy on termination of employment.—Under policy provision 
active employment held terminated by voluntarily quitting work as well 
as by discharge. Chrorniak v. Metropolitan Life Ins. Co. (N. Y.)......-- 404 

177—Time of taking effect controls as to termination of life policy. John- 
son v. American Cent, Life Ins. Co. of Indianapolis, Ind. (Mo.) ........ 919 

§ 179. ENTIRE OR SEVERABLE CONTRACT. 

179—Fidelity bonds held independent contracts. Isaac Upham Co. v. _ 
tog Gtates Fidelity &@ Guaranty Co. (Cal.) 12s. cccweewevsvcsccccvecce Sovvcewee 

§ 179%. LOANS ON POLICIES. 

179 %—Insurance company held not obligated to make loan pursuant to sales- 
man’s promise.—Contract to make loan in rg eg of purchase of 
policy would be invalid. Western Union Life Ins. Co. v. Musgrave. 
RAPIRD soca d voces vecce ree sc ers ethan tsar eee een en p Used 660 nti gases eeges 683 

179%—Insurer may make loan to insured on security of assigned life policy. 
—No undue advantage exercised over insured in canceling policy.—De- 
fenre of cancellation of policy was in effect a plea of performance.—As- 
signment of policy to company held valid, though not signed by insured’s 
wife; “personal property which may be held exempt by head of family.” 
Salv:dge v. Mutual Life Ins. Co.. of New York. (Towa) .......e+eeeeee% 723 

179%—Policy loan is advancement of benefits paid for.—Beneficiary wife 
held entitled to amount of policy less loans to insured from company at 
Gecedent’s Geath. Wagner v. Taleriat. (8. Vi) oc cccccsccccccccscvveves 1005 

§ 180. NATURE AND GROUNDS OF OBLIGATION. 

180—‘'Life insurance policy’ continuous contract for life, subject to forfei- 
ture for nonpayment of “premium.’’ Kansas City Life Ins. Co. v. Har- 
es F RARE 65S ie wn ne &S Oe 60 bet k 6 ORs AW Ue RAY RC od N's Cd ase Re eee t-08 Scnn 1060 











VI. Premiums, Dues and Assessments. 
§ 184. REBATES FROM PREMIUMS. 
184—It is not rebating for officer of corporation organized for profit to write 
insurance and give comm'ssions to corporation.—It is not rebating for 
agent to receive commifsion for insuring his own property.—Receipt by 
etockholders of portion of insurance commissions as dividends does not 
show rebating. Rogers v. Ramey, Ing. Cm’r. (KY.) ......ssccecceceeees 1963 
§ 186. PAYMENT OF PREMIUMS. 
(3). Payment to agent or broker. 
186(3)—Agreed facts held to show broker had apparent authority from in- 
surer to collect premiums. Firemen’s Fund Ins. Co. v. Hall. (N. Y.) ..1448 
§$ 187. ere FOR PREMIUMS. 
(1). In general. 
187(1)—Soliciting agent’s liability for payment of premium note on life pol- 


icy not shown. Home Life & Accident Co. v. Haskins (Ark.) .......++. 631 
187(1)—Agreement relieving insurer from liability while premiums unpaid 
held binding. Rose v. Citizens’ Ins. Co. of Missouri. (Ala.) .......++5.+ 186 


(33) 
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§ 188. ACTIONS FOR PREMIUMS. 
(3). Trial, judgment and review. 
188(3)—Whether liability policy was that applied for, and whether insured 
was negligent in not discovering mistake, held questions for the jury. 
Zurich General Accident & Liability Ins. Co. Limited of Zurich, 
Switzerland v. Union Ferry Co. of New York & Brooklyn. (N. Y.) 
§ 198 REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS 
PAID. 
(1). Grounds of recOvery in general, 
198(1)—Insured may rescind and recover premiums paid if insurer refuses to 
perform contract. Shadley v. Grand Lodge of Brotherhood of Railroad 
Trainmen (MO.) 
198(1)—Premiums paid on life insurance policy recoverable. when policy can- 
celed. Mutual Life Ins. Co, of New York v. Brown. (Va.) ° 
198(1)—Cases jin which insured can recover premiums paid stated. Pre- 
miums paid for expired policies cannot be recovered, though company 
successfully resisted liability on subsequent similar policy. O’Connor 
Transportation Co., Inc., v. Glens Falls Ins. Co. (N. Y.) 
(6). Actions 
198(6)—Evidence held to’ make questions for jury as to agent’s authority to 
accept advance payment and whether such payment was turned over to 
company.—Instruction authorizing recovery for money paid defendant’s 
agent and remitted to defendant held within scope of pleadings.—Instruc- 
tion in actiOn to recover advance payment on policy which was subse- 
quently canceled, held not erroneous.—Instruction predicated on insured’s 
failure to read policy held misleading, when instructions required, finding 
that insurer actually required advance payment sued for. Mutual Life 
Ins. Co of New York v, Brown. (Va.) . . 


VII. Assignment and Other Transfer of Policy. 
§ 202. RIGHT OF INSURED TO ASSIGN IN GENERAL. 
202—Provisions of policy as to change of beneficiary and assignment of pol- 
icy must be strictly complied with. Metropolitan Life Ins. Co. v. Zglic- 
J. 


zenski et al. (N. ) 
§ 203. RIGHT OF INSURED TO ASSIGN LIFE OR ACCIDENT POLIC IES. 
203—Assignment of portion of proceeds of policy held void for failure to 
comply with provision as to change of beneficiary and assignment of pol- 
icy. Metropolitan Life Ins. Co. v. Zgliczenski et al. (N. J.) 
203—Reserve value of life policy at maturity subject to absolute assignment; 
assignee of reserve right of life policy at maturity entitled to recover it 
oa ee all claims. Jenkins et al. v. Union Cent. Life Ins. Co. et al. 
an 


§ 205. CONSENT OF BENEFICIARY TO ASSIGNMENT BY INSURED. 

205—When beneficiary has vested interest under policy stated. Cheek v. 
Rice (Ga.) 

205—Insured may assign policy without beneficiary’ s consent, where right 
to change beneficiary reserved; where right to change beneficiary re- 
served beneficiary has no vested right. Bank of Belzonj v. Hodges et. 
al. (Miss.) 

205—Wife named as beneficiary and joining in assignment not estopped to 
attack its validity; wife could not assign expectancy as beneficiary to 
secure husband’s debt; wife named as beneficiary by revocable designa- 
tion had no vested interest with respect to which *he could contract.— 
Insured cannot assign when right to assign or change beneficiary not 
reserved; insured under policy reserving right to assign may assign it to 
corer though wife is beneficiary. Farmers’ State Bank v. Kelley. 

7a. 
§ 207. CONSENT OF INSURER. 
(1). Necessity, of consent. 

207(1)—To render assignment of policy effective, notice to and consent by 
insurer not essential in absence of contrary provision in policy on 
ance Life Ins. Co. of Pittsburgh, Pa., v. Bennington. (Md.) 

(2). Sufficiency and effect of consent. 

207(2)—Reissuance to purchaser effects new insurance. Graham v. Home Ins. 
Co. of New York. (N. Y 

207(2)—Assignment consented to by insurer not invalidated because formal 
memorandum of consent not attached until after insured’s death.—In- 
sured or beneficiary cannot take advantage of insurer’s nonconsent to 
assignment or failure to attach memorandum of consent. Farmers’ State 
Bank v.,Kelley. (Ga.) 


§ 209. FORM AND REQUISITES OF ASSIGNMENT IN WRITING. 

209—Insured dying before blank forms of assignment reached her held to 
have complied with policy so as to make valid change of beneficiary and 
“ee Reliance Life Ins. Co. of Pittsburgh, Pa., v. Bennington. 

209—Trusts; Letter from insured to beneficiary held not assignment 
change of beneficiary and not to create trust for creditors. Bennett, 
Superintendent of Banks, v. Rosborough et al. (Ga.) 


212. VALIDITY OF ASSIGNMENT IN GENERAL. 

212—Petition in suit to cancel assignment held to state eause of action.— 
Wife named as beneficiary and joining in assignment not estopped to at- 
tack its validity, wife could not assign expectancy as beneficiary to se- 
cure husband’s debt; wife named as beneficiary by revocable designation 
had no vested interest with respect to which she could contract. 
ers’ State Bank v. Kelley. (Ga.) 
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§ 218. RIGHTS AND LJABILITIES OF ASSIGNEE. 

§ 222, TRANSFER OF COLLATERAL SECURITY. 

222—Aesignment to creditor held to vest title to extent of debt. Sprouse 
v. Skinner et al. (Ga.) 

222—-Contract construed to make indebtedness due bank a Hen on life in- 
surance policies. Penn Mut. Life Ins. Co. v Duke et al. (Wash.). -1149 


VHT. Cancellation, Surrender, Abandonment, or Rescission of Policy. 
§ 229. NOTICE TO CANCEL, 
(1). Necessity of notice. 
229(1)—-Policy against fire and theft cannot be canceled by insurer, in ab- 
sence of agreement to contrary, except as provided by its terms. Mc- 
Donald v. North River Ins. Co (Idaho) «+++ +1638 
(2). Sufficiency of notice in general. 
229(2)—Notice that policy would stand canceled unless premium paid not a 
eancellation, though cancellation without any reason was authorized.— 
When premium had been paid policy remained in force, notwithstanding 
notice that it would stand canceled ame premium was paid. Agelia- 
nos v. American Cent. Ins. Co. (Calif.). es on Cows rvocvcsccases 
229(2)—Notice of cancellation held sufficient. "Hanover ‘Fire Ins. Co. v. Wood 
(Ala.) 
229(2)—-Mortgagee of automobile not “assured” in theft policy to receive no- 
tice of cancellation. Phoenix Ins. Co. v. American Trust & Savings Bank 
et al, (Tex.) 
(3). Notice to agent or broker. 
229(3)—Agent cannot bind insured by acceptance of notice or by consent to 
cancellation of policy. McDonald v North River Ins. Co. (Idaho) 
229(3)—Mortgagee of automobile not authorized to accept notice of cancella- 
tion of theft policy. Phoenix Ins. Co. v. American Trust & Savings Bank 
et al. (Tex.) 
§ 230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION. 
230—Premium paid by agent who advanced it need not be returned to in- 
sured on cancellation of policy. Hanover Fire Ins. Co. v. Wood (Ala.)....1194 
§ 232. ACTS CONSTITUTING CANCELLATION. 
232—Cancellation of policy by notice to agent held void. Baker v. North 
River Ins. Co. (Kans.).. 
§ 234. RATIFICATION OF IN v. ALID CANCELLATION, 
234—Burden on insurer to prove ratification of agreement between agent and 
insured as grounds for avoiding policy; evidence held insufficient to sus- 
tain ratification by insured of issuance of second policy.—Invalid cancel- 
lation not affected by ratification when act of insured relied upon is 
induced by ignorance or false representations.—Insured not estopped from 
recovering under policy by proof of loss under renewal policy. Baker v. 
North River Ins. Co, (Kans.) os vibe.o okt On 
§ 237. REMEDIES FOR WRONGFUL CANCELLATION, 
237—Action maintainable to recover premiums paid upon repudiation by in- 
surer; recovery for insurer’s breach held limited by benefits paid; claim 
for attorney's fees held good as against general demurrer.—Petition held 
subject to special demurrer for failure to itemize claim.—Petition held 
not subject to demurrer as not attaching full copy of the contract 
Glover v. Bankers’ Health & Life Ins, Co. . 
§ 238. RIGHT OF INSURED TO SURRENDER IN GENERAL. 
(1). In general. 
238(1)—Insurer held entitled to recover on premium note. 
Partney ct al, (Mo.) 
238(1)—Policy in possession of vendor, and payable to him and vendee as in- 
terests arpear cannot be surrendered for cancellation by ‘vendor without 
consent of insured. McDonald v. North River Ins. Co, (Idaho).. 
(2) Authority of agent. 
238(2)—Agent for insured held not authorized to cancel policy.—Cancellation 
of policy and issuance of substitute policy by agents held unauthorized. 
City of New York Ins. Co. v. Jordan et al. (U. S. ooeskaee 
§ 246. RESCISSION BY AGREEMENT OF PARTIES. 
246—Agency, contract to maintain insurance for benefit of another held not 
to create; “independent contractors.”—Cancellation; consent of third 
person beneficiary not essential to cancellation.—Policy held subject to 
cancellation by mutual agreement of parties. Turner, Dennis & Lowry 
Lumber Co. v. St. Paul Fire & Marine Ins. Co. et al. (U. S.)...eeeeeeeees 248 
246—Life policy held canceled by acts of parties. Reliance Life Ins. Co. v. 
Russell (Ala) 615 
246—Parties may waive notice by insurer to cancel policy, and cancel by mu- 
tual agreement; contract terminated, where insured surrenders policy and 
accepts guod-faith payment by insurer of unearned premium; jnsured sur- 
rendering policy and accepting unearned premium, cannot thereafter re- 
cover thereunder on theory that he did not know he was entitled to five- 
day notice of cancellation. Hi-Grade Oil & Gas Co. v. United States Fi- 
delity & Guaranty Co. (W. Va.) 
246—-Parties to insurance contract, held released from its obligations when 
they canceled it by mutual agreement. Ocean Accident & Guaranty Cor- 
poration, Limited, of London v. Meek (Utah) se eeeeeeeeces  20K6 
§ 247. RESCISSION BY INSURER. 
247—Suit to cancel policy after insured’s death should be dismissed. Jeffer- 
son Standard Life Ins, Co. v. Smith (ArK.).....ccc ccc eee eee ceeseseecsees B48 
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§ 249. ACTION FOR RESCISSION. 

249—Insured’s wife succeeds on his death to half proceeds of policy issued 
during ,imarriage as against beneficiary designated without her consent; 
“gift of community property.””. New York Life Ins. Co. v. Bank of Italy 
et al. (Calif ) 686 


IX. Avoidance of Policy for Misrepresentation, Fraud, or Breach of 


Warranty, or Conditions. 
(A)—GROUNDS IN GENERAL, 
§ 250. STATUTORY PROVISIONS. 
(2). Companies subject to statute. 
250(2)—Foreign insurance companies within law as to representations and 
warranties; bonding and guaranty companies held within law as to rep- 
resentations, and warranties. Maryland Casualty Co. v. First State Bank 
of Dewar et al. (Okla.) 
§ 252. REPRESENTATIONS. 
§ 255, MATERIALITY. 
255—False statements do not avoid policy, unless material; materiality of 
fa'se statements is matter for jury. Brown v. Mutual Life Ins. Co, of 
New York (Ga) 
255—Facts falsely asserted or wrengfully suppressed by applicant material if 
insured’s ignorance thereof would naturally influence its judgment. 
George Washington Life Ins. Co. v. American Collapsible Box Co. et al. 
Cee GP ss . 
§ 256. —— EFFECT OF MISREPRESENTATION. 
(1). In general. 
256(1)—Misrepresentations do not avoid policy, unless thing represented con- 
tributed to loss, Southern Surety Co. v. Butler et al, (Tex.) 
(2). Knowledge and interest of applicant. 
256(2)—Statement claimed to have effect of warranty must be fraudulent 
with intent to deceive. Eastern Dist. Piece Dye Works, Inc, v. Trav- 
elers’ Ins. C6. (N. Y.) - 793 
256(2)—Representations made by broker in application for insurance binding 
on owner. Bella S. S. Co. v. Insrance Co. of North America (U. S.) 258 
256(2)—Fraudulent and material statement, made to induce acceptance of 
risk, avoids policy; statement that applicant had not been attended by 
physician held fraudulent and material, and made to induce acceptance. 
Metropolitan Life Ins. Co. v. Shaw (Ga,) 
256(2)—Policy avoided by materia! and false statements irrespective of fraud. 
George Washington l.ife Ins. Co. v. American Collapsible Box Co et al. 
CH. Co 
§ 257. -CONCEALMENT. 
§ 260. MATERIALITY. 
260—Silence avoiding fire policy must be matter material to risk. Hughes v. 
Millers’ Mut. Fire Ins. Co. (Tenn.) 
§ 262. FRAUD OR FALSE SWEARING IN OBTAINING INSURANCE 
262—Failure to attach copy of application does not prevent defense of fraud. 
Metropolitan Life Ins. Ce. v. Shaw (Ga.) 
§ 263. WARRANTIES. 
§ 264. —— IN GENERAL. 
(1). In general 
264(1)—False revresentations defeating liability only if material are not war- 
ranties. Southern Surety (bo, v. Butler et al. (Tex.) 
(2) Construction. 
264(2)—Warranty cannot include anything not fairly within its terms. Barnes 
v. Dirigo Mut. Fire Ins. Co. (Me.) 
§ 265. DISTINCTION BETWEEN WARRANTIES AND REPRESEN- 
TATIONS. 
265—Representations in application not to be construed as warranties unless 
any other construction precluded. Business Men’s Assur, Co. of America 
Vv. Marriner (Mich.) 
265—Statements in application of insured for indemnity policy representa- 
tions and not warranties. Maryland Casualty Co, v. First State Bank of 
Dewar et al. (Okla ) 
(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 272. SUBJECTS OF MARINE INSURANCE IN GENERAI. 
272—False representations held to avoid pueeee Bella S. S. Co. v. Insurance 
Co, of North America (U. S.) wees 600s 66edwg chee ee 
§ 274. DESCRIPTION OF BUILDING IN G SENERAL. 
274—Error in policy describing house where insured goods located held not to 
avoid payment of loss by insured, Springfield Fire & Marine Ins. Co. v. 
Whisenant (Tex.) 
§ 279. OCCUPATION OF RUILDING, 
279—Concealment of fact that assured occupied only part of fourth floor held 
violation of warranty in burglary policy that assured occupied fourth 
floor. S¢hwartz et al. v. Fidelity & Casualty Co. of New York (N, Y.)....1996 
§ 280. DESCRIPTION AND CONDITION OF GOODS. 
280—No recovery on fire policy covering 1918 model automobile when in 
fact the car was a 1916 model.—Warranty, cOmpany insuring automo- 
bile need not ascertain true model thereof, but may rely On warranty. 
Bushong v. Security Ins. Co. of New Haven, Conn, (MO0.)....+seseeeeeee- 147 
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280—False representations as to price, date of purchase, and place of keeping 
automobile insured avoids fire policy. North River Ins. Co. of City of New 
Forks GV. LOWlp C94.) ccvcvcesvrcoscvcsocvesesveveecssccsctcessvegsecsose S80 

280—-Untrue statement as to factory number of automobile insured held not 
within statutory provision that statements of insured shall be considered 
representations.—Representation that car insured was a new one held 
material. Merth River Ins. Co. .¥.-Atiinson CVG.) « o.6cc0c ces cnce cacticcvsee 4M 

280—Misrepresentation as to model of insured automobile avoids policy as 
matter of law Kenney v. Franklin Fire Ins. Co. of Philadelphia (Mo.)..1664 

280—Misrepresentation of date of automobile’s manufacture held not ma- 
terial, factory number having been stated. Weiss v. Millers’ Nat. Ins. Co. 
of C hicago, Th, CN. Y.) 

289—Misrepresentations in application to avoid policy. must ‘be “made with in- 
tent to deceive. Devenny v. Automobile Owners’ Interinsurance Ass'n of 
Washington et al. (Wash.) 

280—Statement as to model of insured automobile held warranty.—Model 
‘year of insured automobile is material. Felakos v. Aitna Ins. Co. (N. J.).1794 


§ 281. AMOUNT OR VALUE. 

281—Insurer not prejudiced by insured’s underestimating cost. Jeffords v. 
Tokio Marine & Fire Ins. Co. (S. C.) 

281—Insurer canaot complain of value of automobile in policy ‘against theft, 
Placed thereon by itself in soliciting insurance. perpen 1a = nae Ex- 
change Assurance of London v. Puckett (Tex.). ie dec¥isseee 


§ 282. TITLE OR INTEREST OF INSURED. 
(1). In general, 
282(1)—Principal may sue and recover on insurance pOlicy taken by agent 
in his own name, Franklin Fire Ins. Co. v, Britt (Texas).........e00+8 
282(1)—Insurer may not invoke forfeiture for misstatement as to sole own- 
ership under policies showing on their face that others had interest. 
Bell v. Hanover Fire Ins Co. >. saceeves 
(2). Character of title or interest in general. 
282(2)—Showing of unconditional ownership by insured held necessary in 
action on policy covering theft of autOmobile. North River Ins, Co, v. 
Atkinson (Va.) SESpeRRceGeeseasodevaverssdscsecse GOO 
(6). Effect of mortgage or other lien. 
282(6)—Incumbrance on insured property not material to risk. Hughes v. 
Millers’ Mut. Fire Ins. Co, (Tenn.) iaee cocneeccese 
(8). Vendor and purchaser of real property. 
282(8)—Tenant with unexercised option is not fee-simple owner. New Bruns- 
wick Fire Ins. Co. v. Nichols (Ala.) . on gobasewae 
(13). Vendor and purchaser of persona) property. 
282(13)—Parol evidence of notice to insurer of retention of title held inadmis- 
sible; allegation of notice to person associated with insurer’s agents held 
not to show notice to insurer; insured not unconditional owner where 
third person had retained title. Conyers v. Yorkshire Ins. Co., Limited 
(Ga.) ° 


§ 283. INCUMBRANCES,. 
(1). In general. 
283(1)—Insurer under fire policy held to have agreed in writing to be liable, 
though property was encumbered by lien or mortgage. De Shields wv. 
Insurance Co. of North America et al, (S. C.)...ccccsccccccccccccvccces 
283(1)—Failure in application to fill blank as to incumbrances neither affirm- 
ance nor denial. Hughes v, Millers’ Mut, Fire Ins. Co, (Tenn.)..........1357 
283(1)—Policy void when warranty that property was unincumbered was un- 
true. Globe & Putgers Fire Ins. Co. v. Smyly (Ga@,)......+-.05. 
(2) Effect of statutory provisions, 
283(2)-—Warranty in policy that car fully paid and not mortgaged void unless 
representation fraudulently made.—Statute held to relate to policy itself, 
and not negotiation for sale of policy. Davidson v. American Cent, Ins. 
Co. (N. H.) . coos ckOed 
(3). Fxistence and nature of incumbrances, 
283(3)—Existence of mortgage is material to risk. Stoddart v. National Lib- 
erty Ins. Co. of America (Mo.) . 5% sebuereneneee 
(6). —— 
283(6)-——Statement of fee simple title not false, though property mernenaes. 
Hughes v Millers’ Mut. Fire Ins. Co. « iow 666s 66 04 Reis ee 
§ 285. FIDELITY OF EMPLCYEES AND OTHERS. 
285—Statements in application for policy held not warranties. Isaac Upham 
Co. v. United States Fidelity & Guaranty Co. (Cal.) 


(C) MATTERS RELATING TO PERSON INSURED. 
$ 290. AGE. 
290—Under contract of insurance, misrepreséntations as to age of insured 
held not to avoid recovery. Business Men’s Assur Co. of aoe v. Mar- 
riner (Mich.) a 15 
§ 291. HEALTH AND PHYSICAL CONDITION. 
(1). In general. 
291(1)—Insured’s inconsistent statements gs to previous sickness held to au- 
thorize rescission. Slatkin v. Equitable Life In® Soc. of U. S. (N. Y.) .1575 
(2). Effect of statutory provisions. 
291(2)—Statements of insured in application held to be representations un- 
less made fraudulently. Western Reserve Life In®. Co. v. Ault. (Ind.) . 564 
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(4). Representations as to the existence of specific diseases. 
291(4)—No recovery if applicant, who represented he never had cancer, was 
Suffering therefrom. Smardon v. Metropolitan Life Ins. Co. (Mass) ... 766 
291(4)—Misrepresentation of insured that he never had tuberculosis pre- 
cludes recovery. Isabell v. American Nat. Ins. Co. (Mo.) 956 
or that insured did not have cancer, of which he. died 
hin a few months, held to avoid policy, though not a warranty. 
¥. Metropolitan Life Ins. Co. (N. Y.) 
291(4)—Representations that insured had never spit blood or had influenza 
held material. George Washington Life Ins. Co. v. American Collapsi- 
ble Box Co. et al. (N. C.) 
(5). Good or sound health. 
291(5)—Incorrect answer to question as to whether applicant was in sound 
condition held insufficient to annul contract. Fehrer v. Midland Casualty 
Co. (Wis.) 16 
(7). Injury or bodily infirmity. 
291(7)—Words ‘“‘deformity” and “infirmity” in application for insurance must 
* be construed as meaning defect of substantial nature impairing health. 
Eastern Dist. Piece Dye Works, Inc., v Travelers Ins. Co. (N. Y) 
§ 292. MEDICAL ATTENDANCE. 
292—Fraudulent and material statement, made to induce acceptance of risk, 
avoids policy; statement that applicant had not been attended by physd- 
cian held fraudulent and material and made to induce acceptance. Metro- 
‘politan Life Ins. Co. v. Shaw. (Ga.) 
292—-Insured’s statement that he had no “family physician” not misrepre- 
sentation because wife at childbirth had been attended by physician. 
Cromeens v. Sovereign Camp, W. O. W. (Mo.) : 
292—Untrue answers as to attendance of physician not necessarily fraudu- 
lent.—Presumed that faflure to disclose attendance of physician was due 
to belief that it was unimportant.—Failure to disclose consultation of 
physician respecting diseases not specifically inquired about held not ma- 
terial to the risk. Cunningham v. Penn Mut. Life Ins. Co. of Phila- 
delphia Pa. (La.) 
292—-Misrepresentation by insured in application held of material fact en- 
ns, insurer to cancellation of policy Wiiliams v. N. Y. Life Ins. Co. 
ise 
292—Examinations showing applicant physically sound held not within term 
“medical or surgical attention received’’ in application. Fidelity & Case 
ualty Co. of New York v. Cross, (Miss.) 1 
§ 293. FAMILY HISTORY. 
293—Misrepresentation as to cause of father’s death held immaterial in view 
of cause of insured’s death. Hayslip v. Great American Life Ins. Co. 
(Kans.) 
§ 301. OTHER EXISTING INSURANCE, 
301-—False statements of insured no defense without allegations of fraud or 
that statements were warranties. Melville v. Business Men’s Acc. Assur. 
CO. GREG): cccdicccrcedecapdeccduceségenctondcecpuces Coateetavedeeeteessss, aaa 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 


or Conditions Subsequent. 
(A) GROUNDS IN GENERAL, 
§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1). In general. 
$10(1)—Provision rendering policy void on certain conditions construed. 
National Mut. Ins. Co. of Celina, Ohio, v. Bales et al. (Ind.) 
310(1)—Insured’s rights in hail policy held subject to cancellation only by 
written notice as provided therein. [lett v. North Star Farmers’ Mut. 
In#. Co. (Minn.) 
(2). Nonpayment of premiums or assessments. 
$10(2)—Forfeiture clause held ee syaihpysnass v. Bankers’ Life 
Ass’n (Ill.) ai 
310(2)—Notice that policy would stand canceled unlees premium was paid 
construed as conditional notice of cancellation, Agalianos v. American 
Cent. Ins. Co. (Calif.). E 
310(2)—Notice of forfeiture ‘of "policy for. nonpayment of premium note “held 
not necessary.—Insurer held entitled to cancel policy for nonpayment of 
premium note. Home Life & Accident Co. v. Haskins. (Ark.) 
310(2)—Hail insurance policy not canceled as provided by contract held 
force, although insured in default in payment of premium at date of 
loss.—Failure to pay premiums on hail insurance operated to suspend 
insured’s membership but not to cancel insurance rights thereunder 
Ilett v. North Star Farmers Mut, Ins. Co. (Minn.) 
§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(1). In general. 
311(1)—Assignee; policy on automobile not invalidated as to assignee of 
conditional sale contract by Owner’s violation of neers Strombiad 
et al. v. Hanover Fire Ins. Co. (N, Y.) ..- etcecagedece SOO 
311(1)—Chattel mortgage, policy held not avoided by, “as to one to whom 
loss was made payable. Turner, Dennis & Lowry Lumber Co. v, St. Paul 
Fire & Marine Ins. Co, et al. (U. S.). 243 
311(1)—Certificate issued under open marine policy held not subject "te "de- 
fense for breach of contract by holder of policy. AStna Ins. Co. v. Willys- 
Overland, Inc. (U. S&S.) 1 
311(1)—Lack’ of co-operation by insured under liability policy held defense 
to suit by injured person on insured’s power: Emenee v. New 
Jersey Fidelity & Plate Glass Ins. Co. (N. 
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(3). Mortgagees and their assignees. 

311(3)—Fire policy not voided as to mortgage by owner’s conveying interest. 
Mark Twain Savings & Loan Ass’n. v. Continental Ins. Co. (Mo.) ...... 

311(3)—Mortgagee may protect his interests against forfeiture of policy for 
acts of insured.—Clause requiring payment of loss to mortgagee gives 
him no greater right than insured. New Brunswick Fire Ins. Co. of New 
Brunswick, N. J. v. Morris Plan Bank of Portsmouth, (Va.) 

(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

§ 311%. STATUTORY PROVISIONS. 

311%—1909 Statute, authorizing incorporation of certain insurance compa- 
nies and applying its provisions to all other insurance companies, held 
not applicable to 1913 fire insurance statute. International Indemnity 
Co, v. Duncan (Texas). ersceee 380 

§ 317. ERECTION OR occ ‘UPATION ‘OF ‘NEIGHBORING “BUILDINGS. 

(2). Clear space clause. 

317(2)—Staves in drying kiln held not within exception of clear space clause, 
permitting “transportation” across and “loading and unloading’ within 
it. Indiana Lumbermen’s Mut. Ins. Co. v. Myers Stave & Mfg. Co. (Ark.)1207 

§ 319. CHANCE IN USE OF BUILDING. 

(1). In general, 

319(1)—Use of property increasing hazard insured cannot plead ignorance 
of. Leonard v. Northwestern Nat. Ins. Co. of Milwaukee, Wis. (D. C.).. 

§ 323. BUILDING BECOMING VACANT. 

(3). What constitutes vacancy or nonoccupancy. 

323(3)—Policy covering barns, but on form covering house and barns, not 
forfeited for vacancy of house occupied.—Divorced farmer’s occupancy of 
ee Saw held sufficient. Kelly v. Utica Fire Ins. _ of Oneida County. 
(N. ED 

323(3)—-Occupancy clause held not to eet occupancy “by insured himself. 
Barnes v. Dirigo Mut Fire Ins. Co. (Me.) owes CeCe es 

§ 326. KEEPING OR USE OF PROHIBITED ARTICLES. 

(3). Gasoline. 

326(3)—Breach of provision in fire policy against increase of hazard for- 
feits policy. Leonard v. Northwestern Nat. Ins. Co. of Milwaukee, 
Wile, UD, Cr) ccrccvcenccecscrccsovcctesconcssonesccvoccenesesSewescesese 

(4). Benzine and Naphtha, 

326(4)—Naphtha; fire policy on paint manufacturing plant held not voided 
by use of naphtha on premises. State ex rel, Agricultural Ins. Co. of 
Watertown... VF... Wi: BOR: Se BA CUT vnc Nie wace 90in'de 8600 06.08% 09 68de 

§ 327. REMOVAL OF GOODS. 

$27-—Statément of location in open automobile insurance policy or certificates 
thereunder held not warranty or limitation of liability. Liverpool & 
London & Globe Ins. Co. v. Georgia Auto & Supply Co. (Ga.)............176 


§ 328. CHANGE OF TITLE OR INTERES’. 
(1). Nature and effect of conditions. 
328(1)—Transfer of title; policy provision that any change of interest avoids 
policy held enforceable. Stromblad et al. v. Hanover Fire Ins. Co. (N. Y.) 306 
328(1)—-Under statute, fire policy not forfeited by insured’s conveying prop- 
erty and taking back mortgage, as to which insurer was entitled to sub- 
rane pro tanto. Michigan Fire & Marine Ins. Co. v. Slaughter. 
(Mich.) 
(6). Incumbrance of property. 
328(6)—Increase of incumbrance held not to invalidate policy where no lea 
shown to have resulted. Gervickes v Royal Exch. Assur. Ce, of London, 
England (Mich ) é¥eene 
328(6)—Policy in standard form not invalidated by execution of mortgage 
without insurer’s consent. Waltz et al. v. Peninsular Fire Ins. Co. of 
America. (Mich.) 
328(6)—Taking of another mortgage by insured mortgagee held not change of 
interest. Walz et al. v. Peninsular Fire Ins. Co. of America. (Mich.)...1258 
(7). Defeasible conveyance, 
328(7)—Deed given as mortgage does not avoid aw Continental Ins. Co. 
-v. Scott (Texas) 
828(7)—Requirement of Ownership not. violated by. conveyance as security. 
Gervickes v. Royal Exch Agsur. Co, of London, England (Mich.) 
§ 329. CHANGE OF POSSESSION. 
329—Prohibition against use of insured automobile for “commercial deliv- 
eries”’ held not to include temporary or incidental use. Firemen’s Ins. 
Co. of Newark v ; i Sosdeveostésstvase Owe 
329—Automohile fire insurance held not to apply after ‘car has been stolen. 
Williams v. Fireman’s Fund Ins. Co. of San Francisco, Cal, (N.C.)......1798 


§ 330. INCUMBRANCES. 
(1). In general. 
330(1)—Mortgages; policy stipulation that incumbrancing automobiles shall 
avoid it held valid.—Mortgage; provision in fire and theft policy void as 
to a fire policy ineffective to prevent recovery for fire.—Mere p0Ossession 
by thief of mortgaged automobile when burned held ineffective to pre- 
vent recovery under fire clauses of policy. International Indemnity Co. 
v. Duncan (Texas) .. eeecbes eee cccseccesoscceescee 
330(1)—Void chattel mortgage upon insured automobile held not breach of 
conditions of policy. Beckley v, National vo Ins. Co of ere) 
Conn, (lowa) 
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§ 333. SPECIAL CAUSES INCREASING RISK. 
(1). In general. 
333(1)—Emp!'oyment of truckman not licensed held not violation of policy. 
Windsor Mfg. Co. v. Globe & Rutgers Fire Ins, Co, (Pa.).. 
§ 334. PRECAUTIONS AGAINST LOSS. 
(1). In general. 
334(1)—Agreement to keep plant closed held not warranty —Breaking open 
by trespassers does not breach warranty to keep closed. Equity Mut. 
Fire Ins. Co et al. v. Harrell et al. (Tex.) 
(2). -—Employment of watchman. 
334(2)—Directed verdict for insurer, where armed guard not kept on premi- 
ses as provided in policy of burglary insurance, held not erroneous.— 
Burglary insurance policy not forfeited by failure to keep armed watch- 
man on premises, where absence temporary and due to cause not within 
control of assured; policy must be construed as whole.—Insurer held ex- 
Onerated from liability under ,burglary policy, where armed watchman 
provided therein not on premises at time of burglary. Smith v. Fidelity 
& Deposit Co, of Maryland (N. J.) .. 1988 
§ 335 KEEPING BOOKS, PAPERS AND SAFE, 
(1). Nature validity and operation in general. 
335(1)—Failure to produce books under iron safe clause bar to recovery. 
Hanover Fire Ins. Co. v. Wood (Ala.) 
335(1)—Substantial compliance with warranties as to account books and in- 
ventories is sufficient. Home Ins. Co, et al, v. F. C. Flewellen Produce 
Co. ‘(Tex.) 
335(1)—Substantial compliance with bookkeeping requirements 
Westchester Fire Ins. Co. v. Dickey et al. 
(2). Taking inventory. 
335(2)—Facts held to show compliance with warranty of inventories within 
30 days.—Inventory held to comply with requirement that they be com- 
plete and itemized.—Failure without fault to produce previous inventory 
held not to defeat recovery. Home Ins, Co, et al. v. F. C, Flewellen Prod- 
uce Co. (Tex) . 
(3). Keeping books of account. 
235(3)—Purpose of requiring books is to enable person to ascertain value of 
g00ds destroyed —No particular system of b0Ooks, required.—Records of 
purchases and sales held to comply with requirements books be kept.— 
Impermanent character of records immaterial where they were produced. 
Home Ins. Co. et al. v. F. €. Flewellen Produce Co. (Tex.) 
335(3)—If person of ordinary intelligence can ascertain from books with rea- 
sonable certainty amount and value of goods stolen, held compliance with 
clause in burglary policy requiring accurately kept books. Fidelity & De- 
posit Co. of Maryland v. Wood. (Okla.) 
335(3)—Failure to keep books as required by burglary policy held no defense, 
it not contributing to loss. Marsh et al. v. Federal Surety Co. (Ia.)......1957 
335(3)—Court will adopt liberal interpretation of provisions requirjng keep- 
ing of “account books.’’—Proof of loss under burglary policy must be 
based on account books showing loss with fair degree of accuracy. Gar- 
ten v. General Accident, Fire & Life Assur. Corporation, Limited, of 
Perth, Scotland (N. Y.) ... - 2009 
335(3)—Requirement that hooks “be kept valid in theft policy.—Proper record 
held not kept of stock Weinstein v. Globe Indemnity [0. (Pa.) 
§ 386. ADDITIONAL INSURANCE. 
(1). In general, 
336(1)—Other insurance provision for forfeiture for other insurance is rea- 
sonable and valid. Beazell v. Farmers’ Mut. Ins. Co. of Livingston 
Comnty CRG) vs ede scdoseercs Sud Wedsecesiimagessinkateneue) ae 
336(1)—Additional concurrent insurance to avoid fire insurance policy must 
be valid and enforceable. De Shields v. Insurance Co. of North America 
et al, (S. C.) 318 
336(4)—Excessive insurance avoids policy. Austin Fire Ins Co. v. Adams- 
Childers Co. (Tex.) 
336(1)—Statutes relative to representations not applicable to breach of con- 
dition as to taking out additional insurance. Automobile Insurance Co. 
of Hartford, Conn., v. Buie (Tex.) - 1393 
336(1)—+Clause held to invalidate policy notwithstanding invalidity of another 
insurance.—Public policy requires enforcement of prohibition against 
other insurance. New Brunswick Fire Ins. Co. of New Brunswick, N. J. 
Vv. Morris Plan Bank of Portsmouth. (Va.) 
(2). Knowledge and consent of insured. 
336(2)—Seller of automobile held not agent of buyer for purpose of taking 
out insurance. De Shields v, Insurance Co. of North America et al. 
(8. C.) . 
(6). Stipulations limiting amount of insurance. 
336(6)—By-law, of mutual company held not to permit other insurance. 
Beazell v. Farmers’ Mut. Ins. Co. of Livingston County (M0.)......e-+e++ 
(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS, 
$ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL, 
(1). In general. 
349(1)—"Grace” from expiration of term not from date for payment of 
premium. lLandrigan v. Missouri State Life Ins. Co. (Mo.) 
349(1)—Premiums to be paid on date stated in policy. McCampbell v. New 
York Life Ins. Co, Ine. (U. S.) 
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349(1)—Accident benefits held not suspended unless premiums had been in 

arrears two full weeks. National Life & Aacident Ins. Co. v. Hanner. 
Nonpayment of note given for premium. 

349(3)—In absence of stipulation no forfeiture by failure to pay note au- 
thoritatively received as payment of premium.—Stipulation of policy not 
one for forfeiture of life insurance for failure to pay note received as 
payment of premium. Reliance Life Ins. Co. v. Russell. (Ala.) .... 

349(3)—Forfeiture provision in premium note held valid. Home Life & “Ac- 
cident Co. v. Haskins. (Ark.) 

349(3)—Provisions of siapvnan note and conditional receipt controlling where 
note not paid within period of grace. Kroksather v. Western Union Life 
Ins. Co. (N. D.) 

349(3)—Provision excluding liability while installment on premium note over- 
due and unpaid held valid and to prevent liability. Crafton et al. v. 
Home Ins. Co. of New York. (Ky.) 


§ 351. WHAT LAW GOVERNS. 


351—Nonforfeiture statute does not apply to contracts made outside of the 
€tate. Saunders v. Union Cent, Life Ins, Co. (MO0.)......eeceeeeeeseecees 

351—New York laws as to notice of premium inapplicable as to policyholders 
outside of state. McCampbell v. New York Life Ins. Co. Inc. (U. 8S.) 

$ 352. NOTICE OF TIME FOR PAYMENTS. 

§ 354. —— SUFFICIENCY. 

(2). Person to whom notice is given. 

354(2)—Course of dealing permitting reinstatement of policy did not author- 
ize recovery when no application for reinstatement made. Brown v. 
Fidelity Mut. Life Ins. Co. (Ky.) 


$ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FOR- 
FEITURE. 
§ 360. ——- IN GENERAL. 
(3). Application of dividends or credits to prevent forfeiture, 

360(3)—Guaranty fund in assessment company held not applicable to pay 
defaulted assessments and relieve from forfeiture. Stringham v. Bank- 
ers’ Life Ass'n eer ee cescceerresecenecc cece eescoseences 

360(3)—Profits not used to extend “Tite of policy “=r terms of policy. 
Campbell v. New York Life Ins. Co., Ine. (U. 

$ 362. EXCUSES FOR NONPAY MENT. 

362—Forfeiture of policy for nonpayment of premium not wrongful, though 
policy had been lost. Brown v. Fidelity Mut. Life Ins. Co. (Ky.) 

§ 363. RIGHTS OF INSURED AFTER DEFAULT. 

§ 365. —— REINSTATEMENT. 

(2). Condition of reinstatement. 

365(2)—False statements in certificate for revival of lapsed policy prevent 
revival.—Statute relating to misrepresentations in negotiation of con- 
tract does not apply to application for revival after lapse. Reidy v. 
John Hancock Mut. Life Llns. Co. (Mass.) 

365(2)—Policy held restored by payment of overdue premium and deliver- 
ing application for reinstatement to branch office. Officer v. New York 
Life Ins. Co. (Colo.) 

365(2)—Insurer held not liable for death from disease contracted within stip- 
ulated time after revival of policy.—Acceptance of premiums after pol- 
icy had lapsed held not waiver of provision excluding liability -for injury 
or disease commencing within 28 days after revival. Taylor v. Latin- 
American Life & Casualty Ins. Co. (La.) 


§ 367. NSURANCE FOR LIMITED TERM OR AMOUNT. 
(1). In general, 

367(1)—Nonforfeitable paid-up insurance—Policy held not to contain pro- 
vision for unconditional commutation for nonforfeitable paid-up insur- 
ance rendering nonforfeiture statute applicable. See burger v, Metropoli- 
tan Life Ins, Co. co vecaccnesceceesececcecceeses® 

367(1)—Nonforfeiture statute contract contrary to, is void, Saunders v. 
Union Cent. Life Ins. Co. (Mo.) . op eeccevesesvoucese 

367(1)—Insured held not entitled to extended insurance after default in pay- 
ment of second premium. Orange’s Ex’rs. v. Mutual Benefit Life Ins. Co. 
of Newark, N. J. (Ky.) 

367(1)—Provision for surrender value or paid- -up insurance not unconditional, 
if there is any limitation as to time or circumstances.—Provision for 
paid-up policy which will prevent extended insurance must operate auto- 
matically and be unaffected by conditions subsequent or precedent.— 
Provision for paid-up insurance held not unconditicnal so as to defeat 
ee extended insurance. Rothmann v. Metropolitan Life Ins, Co. 

° 

367(1)—Policy held in effect after nonpayment of premium notes for extended 
insurance period as reduced by application of reserve value to payment 
of earned premium. Underwood v. State Life Ins Co. (N. C.) ....e.e0s 

367(1)—-Judgment for beneficiary in life policy where insured died after date 
policy was extended by loan value held erroneous. Kansas or Life Ins. 
Co, v. Harper. (Okla.) 

$ 368. PAID-UP POLICY OR VALUE. 

(1). In general. 
368(1)—Policy held to contain provision for commutation for nonforfeitable 


paid-up insurance upon default.- Dempsey v. John aanaane —_ Life 
Ins, Co. (Mo.) chek 
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XI. Estoppel, Waiver, or Agreements Affecting Right to Avoid or For- 


feit Policy. 
§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER, 
$71—Question of waiver must be determined by law of forum. Schusterman 
et al v. Fidelity-Phenix Fire Ins. Co. of New York (M0.)......eseeeeeees 88 
371—Estoppel, consideration or element of, unnecessary for waiver of for- 
feiture for breach of condition subsequent. Doerr v, National Fire Ins. 
Co, of Hartford (Mo.). ee 
371—Rule that plea of forfeiture is waived by “failure to make timely claim 
does not apply where issue is as to performance. Salvidge v. Mutual 
Life Ins. Co. of New York. (Iowa) 
oP of doctrine of waiver stated. Whaley v. Guardian Fire Ins. Co. 


eee eee eee eee ee 


( 
371—Notwithstanding agreement of parties, warranty may be waived by com- 
any or it may be estopped to rely thereon. Stanley v, Belt aes 
ndemnity Ass'n. (Kan.) etaae 
§ 372. WHAT CONDITIONS MAY BE WAIVED. 
372—Locking provision in automobile theft policy, condition subsequent sub- 
ject to waiver. Doerr v. National Fire Ins, Co, of Hartford (Mo.)....... 143 
372—Condition subsequent to accepted risk may be waived. Keistler Co. v. 
Etna Ins. Co., Hartford, Conn. (S. C.) 
372—Rights may be waived. Life & Casualty Ins. Co. v. Eubanks. (Ala.) 
372—Doctrine of waiver held inapplicable to defense of misdescription 
location of insured property. Rosenberg v. General Accident, 
Life Assur. Co. Limited. (Mo.) 
§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 375. —— IN GENERAL. 
(1). In general. 
376(1)—Insurer not estOpped by acts or conduct of independent broker rep- 
resenting insured. Reid et al. v. Northern Assur. Co. (Calif.)........ 
375(1)—Collecting agent held authorized to accept past-due premiums. 
& Casualty Ins. Co. v. Eubanks. (Ala.) 
(2). Nature of agency. 
875(2)—Soliciting agent’s statements as to subsistence of insurance contract 
held not binding on insurer. Home Life & Accident Co. v. Haskins. (Ark.) 631 
$75(2)—Agent may waive conditions of policy within scope of powers. 
Dowell v. Fireman’s Fund Ins. Co. (N. D. 
§ 376. EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Waiver; replications held not to show waiver or estoppel, precluding 
defense or forfeiture by foreclosure. Conner et al, v, Connecticut Fire 
Ins. Co. (U. S.) ssccee 222 
(2). Conditions to which restrictions apply. 
376(2)—Insurer’s agent held precluded from consenting to change of paid- 
up policy for lesser amount to term policy for full amount by acceptance 
of delinguent premiums. Edenfield v. Metropolitan Life Ins. Co. (N. J.) 
-§ 877. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(2). What constitutes knowledge or notice in general. 
377(2)—Insurer entitled to act on insured’s representations as to nonexistence 
of mortgage without making independent investigation by searching re- 
eord. Jeffords v. Tokio Marine & Fire Ins. Co. (S. C.) 172 
(3). Facts putting insurer on inquiry. 
377(3)—Knowledge by company of invalidity of policy sufficient to lead to 
inquiry will be regarded as knowledge of fact. Stanley v. Belt Auto- 
mobile Indemnity Ass’n. (Kans.) 
§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. 
378(1)—Knowledge of agent imputed to company. Stevens v. Equity Mut. 
Fire Ins, Co. (Mont.) 1284 
378(1)—Knowledge gained by agent after termination of agency does not bind 
insurer. Automobile Insurance Co. of Hartford, Conn., v. Buie (Tex.)....1393 
378(1)—Condition as to sole ownership held waived by agent’s knowledge of 
facts. Springfield Fire & Marine Ins. Co v. Davis et al. (Tex.) 
378(1)—Company is charged with agent’s knowledge of falsity of representa- 
tions, Southern Surety Co, v. Butler et al. 
378(1)—Knowledge of insurer’s agent as to insured’s conditional ownership 
of automubile imputed to insurer. National Mut. Ins. Co, of Celina, Ohio, 
Vv. Bales et ai 
378(1)—Knowledge of agent knowledge of insurer. Devenny v. Automobile 
Owners’ Interinsurance Ass’n of Washington et al. (Wash ) 
378(1)—Where certificates under open policy issued with knowledge cars were 
being removed to different location or had been removed, condition was 
waived. Liverpool & London & Globe Ins. Co, v. Georgia Auto & Sup- 
ply Co. (Ga.) 
(2). Who is agent of insurer. 
278(2)—Insurer held not chargeable with notice acquired by one not an agent 
but acting for an agent without knowledge of insurer. Illinois Bankers’ 
Life Ass’n v. Mann et al. 
878(2)—Information given examining physician is given insurer; applicant’s 
answers to medical examiner, in conflict. with those in application, may 
be proved; statements by applicant to medical examiner held relevant. 
Brown v. Mutual Life Ins. Co of New York ((ia.) 
378(2)—Agent through whom insured made application held agent = insurer. 
New Brunswick Fire Ins, Co. v. Nichols (Ala.) Secevevechees ob0ne 
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378(2)—Loan broker held not insurer’s agent, as respects waiver of provision 
against additional insurance, Feagin v. Royal Ins. Co, (S. C.) 

378(2)—-Insurance broker he!@ agent of insured. Automobile Insurance Co. 
of Hartford, Conn., v. Buie (Tex ) 

(3). Nature of agency and authority of agent. 

378(3)—Knowledge of agent having no authority to consent to change of 
Ownership after policy issued held not knowledge or consent of insurer. 
Cobel et al. v. Hartford Fire Ins. Co, et al. (Minn.) 

§ 379. INSERTION OF FALSE ANSWER IN APPLICATION BY AGENT 
OR UNDER HIS DIRECTION, 

(1). In general, 

379(1)—Insured by retaining policy held to make statements in application 

filled in by insurer’s agent his own. Hayes v. AutoOmObile Ins. Exch. 


POPS. cop nh 60b6.5 teens ne 50:62) 5.058 ter eee eew esd ebhene vee ckren oak cvrscee S86 
379(1)—Insurer estopped to rely on mirstatements in ‘policy by agent as to 
automobile insured. North River Ins. Co. of City of New York v. Lewis 
CUED ahntanhd cp hand NC Oh A Rae RbRRSe ho nedenCAdn ts 52 eS eSREbOne he hh eeaed 480 
379(1)—Statement, written in application by agent with knowledge of falsity, 
does not avoid policy. Equity Mut. Fire Ins, Co. et al. v. Harrell et al. 
CDOR.) ccccsccccccccnsees sec nsearrser sr eseceeerecvccecccecesseececorses 1366 


379(1)—Insurer cannot avoid liability on policy for failure of application to 
disclose material jnformation because of omission of agent, and applicant 


acts in good faith. Fidelity & Casualty Co. of New York v. Cross (Miss.).1515 


379(1)—Policy not void because of false answers written in by agent to whom 


insured truthfully stated facts, Eaton v. National Casualty Co. (Wash.).158&6 


379(1)——-False statements, written in application by solicitor, will not defeat 


recovery. Standard Auto Ins Ass’n v. Russell (KY.)......ceeeeeeceeeees 1649 


(2). Statements as to title. 
379(2)—Error in stating insured’s title not to avoid policy. Stevens v. 
Equity Mut. Fire Ins. Co. (Mont.) : 
379(2)—False statements as to ownership, inserted by soliciting agents with- 
Out knowledge of insured, do not avoid policy. Equity Mut, Fire Ins. 


Coy GB. Vi BISEPOl! Of Bl. CTAEL) . o icne occ hese bet ras nGseneerterercecciee 1366 


(4). Life and accident insurance, 
379(4)—Insurer cannot avoid liability on life policy because answers in appli- 
cation untrue where full disclosure made to agent, Fidelity & Casualty 
Co. of New ,York v. Cross, (Miss.) 
379(4)—Inadvertence of agent taking application held not to avoid policy. 


Massachusetts Bonding & Ins. Co. v. Vollmer (TeX.).........cceeeeeeeee 1608 


379(4)—Insurer held to have waived omitted answers to questions by issuing 


policy. Fehrer v Midland Casualty Co, CWimi) 2 cc iaveccceccocvcccccevee 1611 


(5). Good faith of insured. 
379(5)—False statements; insured responsible for false statements written 
by insurer’s agent when they appeared in policy and he did not call at- 
tention thereto. Hayes v .Automobile Ins. Exch. (WaSh.)........ese0e08 
(7). Agency for insurer or insured. 
379(7)—Agent filling out application acts for insurer not for insured. Klieger 
v. Metropolitan Life Ins. Co. (Wis.) 
379(7)—Solicitor is agent of company, not of insured.—-Policy cannot make 


solicitor agent of the insured. Standard Auto Ins. Ass’n v. Russell (Ky.).1649 


379(7)—Agent preparing application and issuing insurance policy acts as 


agent of insurance company. Roquette v. Farmers’ Ins. Co. (N D.)..... 2013 


§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 

§ 388. —— ORAL WAIVER. 

383—Statement of agent in connection with authorized delivery of policy 
waives breach of warranty. Equity Mut. Fire Ings. Co. et al. v. Harrell et 
EID nce d 0 6k 286 0 wkd 6 FES SPR ORAS DES 90640 WR OR DS CES CEOS RACERS 


§ 386. ——- WAIVER OF PRO VISIONS OF POLICY AS TO MODE OF 
WAIVER 


386—Agent may waive stipulation of non-waiver so far as conflicting with 


his powers. McDowell v. Fireman’s Fund Ins. Co. (N, D.)......-0eeeee0% 1312 


§ 388. IMPLIED WAIVER IN GENERAL. 
(1). In general, 
388(1)—Forfeiture, when right to insist upon forfeiture under policy waived 
stated. Schusterman et al, v. Fidelity-Phenix Fire Ins, Co, of New York 
ROOD “nnts cptcccncdudss cedechonanVastcesctocadsene Toeccevesesescecesscecs 
(3). Acts and conduct of insurer or agent in general, 
have misled insured to his prejudice.—Waiver; trial acts of insurer 
388(3)—Estoppel; to estop insurer from claiming forfeiture its acts must 
showing intent to relinquish right of forfeiture for failure to give proof 
of lofs constiute waiver; evidence of waiver introduced Over Objection 
not cOnsidered in determining sufficiency of evidence on demurrer. Se- 
curity Ins. Co. of New Haven, Conn., v. McAlister (Okla.)....... eocecee 
388:(3)—General rule as to waiver of forfeiture by insured. Whaley v. Guar- 
a ge Re ee OS A eee ee TR VET ETO R RTT eee Re eee 
(4). Custom and course of dealing as to payment of premiums, 
388(4)—Conduct respecting earlier policy without evidential effect on question 
of custom or practice.—Elements of estoppel on ground of course of deal- 
ing excusing prompt payment stated.—Facts held not to chow course of 
dealing preventing forfeiture of policy for nonpayment of premium. 
Brown v Fidelity Mut. Life Ins. Co. (Ky.) 
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(6). Guaranty and indemnity insurance, 
388(6)—Denial of liabiility.by insurer or refusal to settle claim against in- 
sured releases insured from agreement not to settle without insurer’s 
consent and waives provision requiring actual trial of issue. Independent 
Milk & Cream Co. v. A@tna Life Ins, Co. (MOnt.)......cencecseveccceee 154 
§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches existing at time of issuance or delivery in general, 
389(1)—Agent held to have waived warranties in policies relating to title, 
character, and use of property insured. Firemen’s Ins. Co. v. Hays et 
al. (Ark.) 
(2) Condition as to title, 
389(2)—Issuance of policy with the knowledge of ownership of land waives 
policy condition of fee-simple title. New Brunswick Fire Ins. Co. 
Nichols (Ala.) 
389(2)—Insurer issuing policy on oral application without inquiry as to title 
of insured property waives invalidating conditions.—Provision that if per- 
sonal property mortgaged policy void unless agreement indorsed thereon 
does not change rule that failure to inquire as to condition of property 
waives such provision Murphey et al. v. Liverpool & London & Globe 
Ins. Co. «Okla.) 
(6). Knowledge of intent to violate conditions. 
389(6)—Delivering* policy with knowledge of intended violation held not 
waiver. International Indemnity Co. v. Duncan (Texas).... cae ad 
389(6)—Insuring with knowledge that goods insured will later be removed 
held not waiver of location condition. May v. Standard Fire Ins. Co. et 
al (Mich.) ° 
389(6)—Reissuance to pure haser held waiver of requirement for occupancy.— 
Issuance with knowledge insured intends to breach promissory warranty 
waives objection. Graham v. Home Ins. Co. of New York. (N. Y.) ....1296 
389(6)—No relief against forfeiture for additional insurance because of state- 
ment of intention to insurer’s agent. Feagin v. Royal] Ins. Co. (S. C.) ..1354 
(7). Failure to* make or follow up inquiry, 
389(7)-—Failure of insurer to demand written application or interrogate in- 
sured as to chattel mortgage on insured property held not waiver of 
claim avoiding policy therefor. Del Guidici v. Importers Ins, Co. of New 
York (N. J.) 
(9). Life and accident insurance. 
389(9)—By statute, insurer is estopped to deny validity of pdlicy, if it was 
not procured by fraud. Klieger v. Metropolitan Life Ins. Co. (Wis.)....1152 
§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RE- 
SCIND POLICY , 
390—Failure to give notice within 90 days after discovery of misrepresen- 
tations bars defense. Southern Surety Co. v. Butler et al, (Tex.) 
§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR AS- 
SESSMENTS. 
(1). In general. 
392(1)—Inrsurer held liable merely for paid-up value of policy where, after 
policy became a paid-up one by default in payment of premium, insured’s 
brother-in-law, without insured’s consent or knowledge, paid all arrears, 
Edenfield v. Metropolitan Life Ins. Co. (N. J.).. 
392(1)—Insurer held estopped under evidence to assert forfeiture and can- 
cellation of life insurance policies. American Nat. Ins. Co. v. Smith 
(Okla.) 
392(1)—Retention of overdue premium as waiver of forfeiture. 
Ins Co, v. Wood <Ala.) 
392(1)—Clause relating to time of payment ‘after proof of loss held not to af- 
fect question of waiver by retaining premiums. Whaley v. Guardian Fire 
Isa, Co, @&. €¢) 
392(1)—No defense that policy was void at its inception if insurer had 
knowledge thereof and accepted premium. Stanley v. Belt Automobile 
Indemnity Ass’n. (Kans.) 
392(1)—Insurer cannot at same time claim that policy is void ab initio and 
still retain premiums paid. Caldwell v. City of New York Ins. Co. (Mo.).1787 
(5). Premium considered earned. 
392(5)—Provision of premium note making it payable as earned premium 
without reviving policy held valid. Home Life & Accident Co. v. Has- 
kins (Ark.) 
(6). Demand and acceptance after loss, 
392(6)—Waiver; insurer held not to have waived forfeiture by acceptance 
of premium after loss. tna Ins. Co, v. Itule et al. (Ariz.) 
(7). Suspension of risk 
392(7)—Policy lapse for nonpayment held waived by acceptance of premiums. 
Life & Casualty Ins Co. v. Eubanks (Ala.) 
(8). Demand and acceptance after injury or death of person 
insured. 
392(8)—Collection of premiums held waiver of forfeiture. Life & Casualty 
Ins. Co. v, Eubanks (Ala.) 145 
(9) Life and accident insurance 
392(9)—-Acceptance and retention of premiums while awaiting health cer- 
tificate preliminary to reinstatement held not waiver of forfeiture.—De- 
lay in acting upon application for reinstatement held not to waive for- 
feiture. Willis v New York Life Ins Co. (Mo.) eet es oT wen 
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§ 394. PROMISE TO PAY LOSS. 

394—Agreement of adjuster to pay face of fire policy constitutes waiver of all 
breaches of condition known to insurer. Springfield Fire & Marine Ins, 
Co, v. Fine et al. (Okla.) evcccese eoveccce 


§ 396. REQUIRING, ACCEPTING, OR RETAINING PROOFS OF LOSS. 
(1). In general. 

396(1)—Waiver; insurer held not to have waived forfeiture because of incum- 
brance and false statements in proof of loss, by calling for additional 
proof of loss and demanding examination. Aina Ins, Co v. Itule et 
al. (Ariz.) 

(5). Objections to proofs. 

396(5)—Insurer not estopped from setting up defense of performance on ac- 
count of demand for death proofs from administrator. Salvidge v. Mu- 
tual Life Ins. Co. of New York. (Iowa) 

§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 

397—Nonwaiver agreement stipulation of not extended by implication beyond 
exact terms.—Nonwaiver agreement of fire insurance policy strictly con- 
strued.—Nonwaiver agreement may be waived by express agreemnet or 
conduct of insurer or by adjuster.—Waiver insurer held to have waived 
breach of condition of pOlicy providing forfeiture for noncompliance 
with iron-safe, book warranty, inventory, and proof of loss conditions, 
where acts of adjuster show such intention, Springfield Fire & Marine 
Ins. Co. v. Fine et al. (Okla.) 

§ 399. PAYMENT OF LOSS 

399—Waiver; stipulation as to ownership waived by payment of loss, 
man’s Fund Ins. Co. v. Rowland Lumber Co. (N. 

§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

400—Inconteftable clause inapplicable in action brought after expiration of 
contestable period, erroneous where insured died before expiration thereof. 
Jefferson Standard Life Ins. Co. (Ark.) 


XII. Risks and Causes of Loss. 

(A) MARINE INSURANCE, 

§ 402. MARINE RISKS IN GENERAL. 

402—Facts held to show loss of cargo was due to unseaworthiness and negli- 
gent stowage. Cary et al. v. Home Ins. Co. (N. Y.) 

§ 403. PERILS OF THE SEA. 

403—"'Perils of the sea’’ covers all casualties caused by sea, but not neces- 
sarily all occurring at sea. Cary et al. v. Home Ins. Co. (N. Y.) 

§ 415. UNSEAWORTHINESS OF VESSEL. 

415—Owner must prove insured scow was “seaworthy.’’—Negligent stowage 
of cargo renders scow unseaworthy. Cary et al. v. Home Ins. Co. (N. Y.)14383 

(B) INSURANCE OF PROPERTY AND TITLES, 

§ 418. LIMITATIONS OF RISK AS TO PLACE. 

§ 419. SITUATION OF PROPERTY INSURED, 

419—Premises; policy limited risk of theft of jewelry from premises named 
therein and from person. United States Fidelity & Guaranty Co v, 
Taylor (Texas) ones -.. 3879 

419—Destruction of insured goods at place other than designated in policy 
held available defense by insurer. Firemen’s Ins. Co. v. Alonzo, (Tex.) .1378 

419—No recovery under policy insuring against burglary of premises on east 
side of building on proof of insured’s occupancy of west half. Rosen- 
berg v. General Accident Fire & Life Assur. Co. Limited. (Mo.) 

§ 421. FIRE. 

421—Policy covering fire and theft of automobile is equivalent to two distinct 
policies. International Indemnity Co. v. Duncan (Texas).......eeeeeees 

421—Clause in fire insurance contract construed.—Interest on burned portion 
of plant and wages of employees held items not allowable under fixed 
charges clause. Nu®baum v. Hartford Fire Ins. Co. (Pa.) 

§ 424. ACCIDENT. 

424—"‘Object” with which collision may occur held not limited by rule of 
ejusdem generis.—‘‘Collision” within the policy held not to include strik- 
ing road after axle broke. New Jersey Ins. Co. v. Young (U. S.)........ 

424—Damage to automobile running on ferryboat moored to shore held “loss 
while being transported.” Wheeler v, Globe & Rutgers Fire Ins, Co, of 
City of New York (S. C.) ° coetectoseccsceves 

424—Collision striking embankment by automobile held collision, under pol- 
icy insuring against damages by collision with stationary objects. Inter- 
State Casualty Co. v. Stewart. (Ala.) 

424— “Collision with moving or stationary object” in policy insuring automo- 
bile did not include fall over embankment. Continental Casualty Co. 
v. Paul. (Ala.) 

424—Owner who merely directed another’s driving of automobile did not 
“operate” automobile liability policy. Witherstine v. Employers’ Lia- 
bility Assur. Corporation, Limited, of London, Eng. (N. Y.) 

424—-Damage to automobile caused by falling of elevator on which it was 
loaded held “collision”? within policy.—Elevator held not a “conveyance 
by land or water,’’ within restrictions of insurance law. Freiberger v. 
Globe Indemnity Co. (N. Y.) 

424—"‘Coll'sion,”’ in automobile policy held to cover unusual contact between 
the automobile and the roadway. Young v. New Jersey Ins. Co. (U. S.)1792 

424—Collision; recovery held not warranted under automobile insurance policy 
precluding recovery for injury from contact with roadbed or the sides 
thereof. Hoosier Mut. Automobile Insurance Co. v. Lanam et al. (Ind.)1801 
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§ 425. THEFT. 
426—Premises, back room held part of “premises” open for business within 
burglary policy. Nahigian v, Fidelity & Casualty Co of New York (Mo.) 141 
425—Damage to automobile while being driven by repair man without per- 
mission held to authorize finding of, larceny within theft policy. Van 
Veenten ¥, Amtricgnn Bagie Fite. Ine. Ca: (Ne Yi) oes cncccvcvscnsescias 1690 
425—Insurer held not liable for theft of automobile by conditional vendee, 
after conditional vendor’s assignee had retaken automobile. Skoug Vv. 


Hartford Accident & Indemnity Co. (WaSh.) .........cceeecceceeeeeees 1747 
425—Bonds held lost by theft, and not by forgery. Kahn et al. v. Maryland 

Geemerey CO, COOL Do ccc ccinnemevisncwpeene ctias tod epay tne SAR denn bas eb aeS 1930 
425—Policy held to cover felonious entry into safe by use of tools, etc., on 

any part exterior to cavity holding the contents. Columbia Casualty Co. 

Sy Bie, Wea I Ea WML erna cle oc cea a Wad o0% 6.4% ¢ eee Rae ew mead mee 193 
425—Entry by key not “forcible entry” within terms of burglary policy. Citi- 

zens’ Nat. Bank of Hot Springs v. Union Indemnity Co. (Ark.) ........ 1941 


425—Contents of safe deposit boxes held not insured by burglary insurance 
policies. First Nat. Bank of St. Mary’s at Leonardtown v. Maryland 
Ce CO LEE nied cb-k bob 6c:D em ce kOe be o-0.n:sop wesw eb eel weaaad eae 196 

425—No recovery for theft of fur coat from porch where policy covered theft 
from interior of apartment. Fidelity & Deposit Co. of Maryland v. 
WOME... CHBBR.. occ tse b ctnecamesievrcoticcaneseenccepeeenatebngcheag cache 

425—Evidence held not to establish “entry,” within meaning of burglary 
policy. Schwartz et aly v. Fidelity & Casualty Co. of New York. (N. Y.)1996 

§ 428. NEGLIGENCE OF INSURED, ~ 

428—Negligence of assured in absence of express provision in automobile 
accident policy, held no defense. Wheeler v. Globe & Rutgers Fire Ins. 
Co, of City of New York (S, C.)....... oxen KUN 006 bes CONS Se Boedkevcee ete 

§ 429. WRONGFUL ACTS OF INSURED 

429—Policy excluding loss while automobile was driven contrary to law is 

»* valid.—Unregistered autmobile driven by unlicensed chauffeur is driven 
contrary to law. Standard Auto. Ins. Ass’n. v. Neal. (Ky.) .....+++eeee 1654 

(C) GUARANTY AND INDEMNITY INSURANCE, 

§ 435. semenneen i etait FOR PERSONAL INJURY OR LOSS OF 

435—Accident policy held to cover accident occurring off precise route desig- 
nated in consent of city and proposed by insured. Devlin v. Herr. (N. J.)1685 

§ 4386. NEGLIGENCE OF INSURED. 

436—Negligence of insured as defense. Isaac Upham Co. v. United States 
Fidelity & Guaranty CO CQ iceetecs ccce.o6 Ha pat eNEEr Ces ows kbs Ob owe 1926 

(D) LIFE. INSURANCE 

§ 438. CAUSE OF DEATH IN GENERAL. 

438—Execution of insured for capital crime does not avoid life insurance 
contract as matter of “public policy.’”’—Life policies held not unenforce- 
able as against public policy because insured was executed for murder. 
American Nat. Ins. Co. v. Coates et al. (TOX.) ....c cece e creer een ececeees 1 

§ 440. TIME OF DEATH. 

440—Policy construed to be for full benefit for death occurring six months 
after date thereof; ‘‘thereafter.”” McAlister v. National Life Ins. Co. 
Oe. Tene. OMG, LEME) b-ocsevcn ees o OU et shee ut bs Mepbavege bumuomekeds 

§ 444. SUICIDE. ‘ 

§ 445. —— IN GENERAL. 

(1). In general. 

445(1)—Suicide exempting clause held mpepienbie to accidental killing. Har- 
tin -y.. Bovereian Camm W:: O.. Wi 46, Cu) cciicn dent cece Cea siwcetertnsseus 1 

§ 448. DEATH CAUSED BY BENEFICIARY. 

448—Beneficiary, having wilfully murdered insured, cannot collect insurance. 
—Where beneficiary of policy murdered insured, policy payable to in- 
sured’s estate. Henry et al. v. Knights and Daughters of Tabor. (Ark.) 629 

448—Beneficiary, who murdered insured, cannot recover on policy.—Private 
company can be required to pay to representative, if beneficiary is not 
entitled, because he killed insured. Slocum v. Metropolitan Life Ins. Co. 


1973 


166 


098 


CI vin Fo ce cK AR ee SOs wb hae EE seed CEh e Che MER Ra S TS ON RETR pola wee 755 
(E) ACCIDENT AND HEALTH INSURANCE, 
§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL, 
(1). In general. 
451(1)—Exception to relieve insurer from accidental injury within terms of 
policy must be unequivocal. Cooper v. National Life Ins. Co, of the 
United States of America (Mo.) ..........+.- bectneasepoces caene coccceccce 106 
451(1)—Death of insured while passenger for hire in airplane is within ex- 
ception of “participating in aeronautics.” Meredith v. Business Men’s sds 


Moe... hatte: OF Ameren. CHG. oe Hoss ct etaees eebek es <6 oie penoaee need 1 
§ 452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES. 


452—Clause in accident policy covering injuries while riding in “place re- 
gularly provided for passengers” held to refer to designation by carrier 
and not by manufacturer. Groves v. Great Eastern Casualty Co. (Mo.) .1522 

§ 453. RISKS OF OCCUPATION OR EMPLOYMENT. 

453—Insured making repairs on engine engaged in “operating threshing ma- 
chine” within policy. Souders v. Commonwealth Casualty Co. (Mo.) ...1520 

§ 454. BODILY INFIRMITIES OR DISEASE. 

454—Provision as to rupture held not to relieve insurer from liability for 
accident; provision against liability for illness beginning within 10 days 
held inapplicable to injury from accident. American Nat. Ins. Co. v. 
. CMNM Da cds ng KERR o cece etna doves veccaVi pinks tds acievnchivageieansis 1 

§ 455. EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS OF INJURY. 

455—“‘Accidental means’, death of one killed as result of hazard incident to 
occupation held caused by “accidental means,” where pvulicy contains no 
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exception clause.—Accidental cause of death defined.—Insurer killed by 
enemy while serving under draft in war against Germany held killed by 
“external, violent, and accidental means”. Great preren Life Ins, Co. 


et al. v. Churchwell (Okla.) ...... 00's 0,5 ¥en svab eteovcccesesocsssoses O88 
455—No liability on accident policy for death by gas *@ue to insured’s ab- 
normal condition; “death by accidental means.’ Barnstead v. Commer- 
cial Travelers’ Mut. Acc. Ass’n. of America. (N. Y.) ....-.ee..ee0% és 00 seerte 
455—Death by accidental asphyxiation is result of ‘‘violent external and ac- 
cidental means. Fehrer v. Midland Casualty Co. (Wis.) .........eeeee008 1611 


§ 456. EXTERNAL AND VISIBLE SIGNS OF INJURY. 

456—Finding of accidental injury, leaving visible marks of contusion or 
wounds, sustained. Masonic Mut. Acc. Co. v. Campbell. (Ark.) ........ 1457 

§ 458. INHALING GAS. 

458—Policy held to cover death by accident asphyxiation, Fehrer v. Mid- 
OO Re ge ere ee eee, rr rere 1611 

§ 461. VOLUNTARY OR UNNECESSARY EXPOSURE TO DANGER. 

(1) In general. 

461(1)—Instruction as to voluntary exposure to danger +by riding on top of 
moving train held erroneous.—As respects ‘‘voluntary exposure to un- 
necessary danger,’’ whether injury incurred in pursuit of pleasure or 
business is immaterial. Continental Casualty Co. v. Whitmore. (Ind.) .1596 

§ 462. VIOLATION OF LAW. 

462—Accident held within exceptions of p™licy exempting from liability in- 
juries resulting from violation of law. Flath v, Bankers’ Cazva/‘y Co. 
C06; SRD. D ban ee chincencdpensedeby covet nw ewe awe Favcvecdesvovcsesit, seecee Sue 

§ 464. INTENTION AL INJURIES 

464—Shooting of imeured with intention to shoot another is not injury by 
“intentional Act”; ‘“Act.’’—Liability for injury not excepted unless act 
was wholly fatentional. Cooper v, National Life Ins, Co. of the United 


- Staten OF AWOrIGR (BEC,) cc ccvoccccvesvensecccosneces . Ce bosvene 105 
:64—Insurer héld liable for death inflicted by person shooting ‘at another. 
Mah See ¥. North American Acc. Ins. Co. of Chicago, Il. (Cal.) ........ 1461 


464—-Exception from liability for intentional act of another construed to in- 
clude firing of shot intended to frighten, which killed insured. National 
nave Int Od. Of Dsited States vv. Coughlin. (Colo.) ..ccccccsessccvesvces 1466 

§ 465. SUICIDE OR SELF-INFLICTED INJURIES. 

465—Suicide while insane is “accidental death.’’-—Accident insurance com- 
pany can contract against liability for suicide while insane in absence of 
statute.—Statute excluding contract against suicide does not authorize 
recovery on accident policy for suicide while sane.—Statute prohibits 
clause excepting suicide while insane from accident insurance policy.— 
Statute prohibiting suicide as defense applies to accident policies. Au- 
frichtie vv. Columbien Mat. Eile tes. CG.. CRG) ....06sccccccvevnvisceceece 1530 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 

466—Death held not to have resulted from “accident” occurring within 90 
days independently of all other causes —Policy held to exclude death from 
accident co-operating with disease or bodily infirmity. Kerns v, Aitna 
ae a eee ee emer eee rp rae ee Prey eer ene -. 459 

4d6—In jury setting in motion agencies resulting in death without interven- 
tion of independent force is proximate cause of death. Kangas v. New 
TO: Bae ee. Ge Sk 5 wre. Js owinie 0:08 50 eR aS © 6. 6165 60ekee 768 

466—Predisposing causes or conditions or subsequent contributing causes held 
not to defeat recovery, if accidental injury was proximate cause of death. 
Martin V. TET CREO.) so weatets Hos ans chee naderneccpeseess cei 1553 

466—Injury setting in motion agencies resulting in death without interven- 
tion of other independent force is sole and proximate cause, though phys- 
ical infirmity was necessary conditia:. Wheeler v. Fidelity & Casualty 
ee eR eo ARS RS rn ek er 1541 

§ 467. LIMITATIONS AS TO TIME OF DEATH OR DISABILITY CAUSED 

BY ACCIDENT. 

467—Provision as to rupture held not to relieve insurer from liability for 
accident; provision against liability for illness beginning within 10 days 
held inapplicable to injury; from accident American Nat, Ins. Co. v. 
Ewing (Ga.) ....... ee SA ecteeh oh vale cd FoF ees eecnd cde os 60.0 ovne he U8 epeovesete 


XIII. Extent of Loss and Liability of Insurer. 
(B) INSURANCE OF PROPERTY AND TITLES. 
§ 493. TOTAL LOSS. 
493—Abandonment te insurer held effective, after arbitration sustaining claim 
of 60 per cent. loss McNamara & Wadbrook Trading Co., Inc, v. Royal 
Be: 2, acy, ee Ole. Cy cds hele Cian 06.0 ¥E 05 bbe bee Uae Os 6g toa bee oe RAS 5. Wee 1185 
493—House held a tetal loss, within policy, though foundation uninjured. 
National Liberty Ins. Co. v. Daneby (TeX.)......0.cceecceees Fas ewes 1373 
§ 495. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY, BY- 
LAWS, -OR CHARTER, 
(1). In general, 
495(1)—Loers held not a “fixed charge” within strike policy. Fleet-McGinley 





Cae Vi Ferethewell Ot Gh. GREG) y < o-vvisisyc.00.65.60 ose,ses A CVaie ee eek pre RAPE a eee 
495(1)—Twelve months before strike used as ; period for determining average 
of daily net profits lost during strike.— Matters included in ‘fixed 


charges” within strike policy, stated.—Method of ascertaining average 
daily normal production “within strike policy stated.—Method of ascer- 
taining when average daily production interrupted by strike has become 
80 per cent. of normal. Standard Prigting & Publishing Co. v. Broth- 
well et al. (Md.) ....-. éVewns wslosne Vek petebs Fasten pee Vecsacecswusn Oe 
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(2). Burglary insurance. 
495(2)—Store window held “show window” “Jithin burglary policy limiting 
Nability. H. Liebes & Co, v. United Stat Casualty Co, (Cal ) 
495(2)—Recovery on burglary insurance pglicy: held not reduced because se- 
curities stolen had not been in small chest in inn*r chest of vault. Na- 
tional Surety Co. v. First State Bank of Hawley. (Tex.) 


§ 498. VALUE OF PROPERTY DESTROYED. 

§ 499. IN GENERAL. 

499—Evidence of original cost of property destroyed held erroneously admit- 
ted in action under fire policy. Security Printing Co. v. Hartford Fire 
Ins, Co. (Mo.) 

499—Evidence of original cost and expense of replacement of property de- 
stroyed held erroneously admitted in action under fire policy. Security 
Printing Co, v. American Cent Ins. Co. 

§ 500. —— VALUED POLICIES. 

500—Where loss under fire policy total insured entitled to recover amount of 
policy. Jakober v. Commercial Union Assur. Co. (N. D.) 


§ 502. AMOUNT OF DAMAGE TO PROPERTY. 

602—Clause as to replacing destroyed parts of automobile construed; ‘Like 
kind and quality.”” Maryland Motor Car Ins, Co. v. Smith (Texas)...... 476 

502—Evidence of Original cost of property destroyed held erroneously ad- 
mitted in action under fire policy. Security manne Co. v. Hartford Fire 
Ins. Co. (Mo.) 

502—Standard fire insurance provisions fix measure of. indemnity in fire in- 
surance policy on personal property Kohlik v, Farmers’ Ins. Co, (N. D.).1308 

502—Policy insuring against ‘direct lors or damage by theft’? includes dimi- 
nution in value. Edwards v. Maryland Motorcar Ins. Co. (N. Y.) 

§ 504. EFFECT OF OTHER INSURANCE. 

504—-Unintentional overlapping coverage held not other insurance; ‘“invalid;” 
“validity;” “invalidity.” Home Ins. Co, of New York v. Gaines (Colo.).. 438 

§ 505. DUTIES OF INSURED AFTER LOSS. 

505—Payment of loss not postponed by {gilure of insured to co-operate in re- 
plevein of motor truck discovered 75 days after theft. Cancilla et al. 
Firemen’s Fund Ins. Co. of San Francisco, Cal. 

§ 508. DEDUCTIONS AND OFFSETS. 

508—-Amount of loss on policy taken out by carrier held payable to shipper, 
without deducting any unpaid premiums on other shipments by other 
shippers. Young et al. v. St. Paul Fire & Marine Ins. Co. et al, (N. Y¥.).1440 

508—Auto fire insurance held not limited until completicn of all repairs. 
Honey v. Pacific Automobile Indemnity Exch. et al. (Calif.) 

§ 508%. LOSS BY YOEFAULT OR OTHER MISCONDUCT OF OFFICER 

OR EMPLOYEE, 

508%4—Fidelity bond held to cover losses sued on Isaac Upham Co. v. United 

States Fidelity & Guaranty Co. (Cal.) 


(C) GUARANTY AN DINDEMNITY INSURANCE, 

§ 509. LOSS BY BREACH OF CONTRACT GUARANTEED. 

609—Where contract provided that it should become void on happening of 
certain event, surety’s liahbj)ity was only for damages which had accrued 
at time of happening of such event.—-Surety on building contractor’s bond 
Mable on nonperf®rmance for damages not exceeding the penalty with in- 
terest from the time the Soynnet was broken. O'Shea v. North Ameri- 
can Hotel Co. et al. (Neb.).... 

§ 612. LIABILITIES INCURRED “FOR INJURIES TO PERSONS OR 

PROPERTY. 

612—Settlement automobile indemnity policy held not to require insurer to 
accept favorable settlement. Auerbach et al. v. Maryland Casualty Co. 

512—Insured entitled to recover under indemnity policy for ‘insurer's todure 
to contribute to settlement of action against insured before tial Auer- 
bach et al. v. Maryland Casualty Co. (N 

§ 514. DAMAGES INCURRED OR PAID. 

614—Evidence held to show insured actually paid judgment against him.— 
Motive of insured in paying judgment against him is immaterial. St 
Louis Screw Co. v. Mastin et al. (MO.).......... 

514—Indemnity insurer liable for amount of insured’s cOmpromise of claim 
where insurer unjustifiably refuses to defend claimant’s suit.—Insured’s 
liability to One injured may be first litigated in action on indemnity 
policy. Independent Milk & Cream Co. v. A@tna Life Ins. Co, (Mont.).. 

514—No liability under automobile accident indemnity policy for insured’s 
payment of judgment against his daughter for death caused by her negli- 
gent driving of automobile. Thacher v. AStna Accident & Liability Co., 
of Hartford, Conn. (U. S.) 

514—Liability policy held one of indemnity against loss and not against lia- 
bility; injured person could not recover against insurer. Shea et al. 
United States Fidelity Co. (Conn.). 

§14—Policy held a contract to indemnify. assured from liability, and not one 
to. indemnify him from loss. Capelle v United States Fidelity & Guar- 
anty Co. of Baltimore, Md., et al. (N. H.).. 

614—Evidence of amount for which assured’s property sold on execution in 
action for automobile collision admissible in action by assured against 
insurance company. McKenna y. International Indemnity Co. (Wash,)..1741 
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514—Policy to motor vehicle carri¢® neld a liability contract rather than one 
of indemnity: insurer held di} rctly liable to person injured. White v. 
Kane et al. (Wis) . 

(D) LIFE INSURANCE, 

§ 515. AMOUNT PAYABLE ON DEATH. 

515—-Insurer held not to have “engaged in military service’ within exemp- 
tion clause of policy. Illinois Bankers’ Life Ass’n of Monmouth, IIl., v. 
Jackson et at, (Okla) 

515—Military service; insurer not relieved unless death caused by military 
service or war or some incident thereto.—Exception as to military service 
inapplicable, when soldier on troop train struck by girder of overhead 
bridge; burden on insurer to show transportation of troops was incident 
to war and that death was caused thereby. Johnson v. Mutual Life Ins. 
Co. of New York (Ga.) 560 

515—Right of election under payment options held absolute in insured, and 
effectual without consent of insurer. Wright et al, v. Western States 
Life Jns. Co. (Calif.) 690 

515—Tender of premium paid on ineffective policy not attempt to settle for 
less than face of policy. Wright v. Federal Life Ins. Co, (Tex.) 

515—Definition of “cyclone” in instruction held correct; evidence held suffi- 
cient to justify finding that storm killing insured was Mea sgn "  Tup- 
per v. Massachusetts Bonding & Ins. Co. (Minn,)......... eee 1505 

§ 523. DEDUCTIONS AND OFFSETS. 

523—-Clause prec!uding change of beneficiaries will nqt establish beneficiaries’ 
rights paramount to assured’s rights or preclude deducting of ae from 
po'icy. Morgan et al. v, Prudential Ins. Co. of America (Ala.). ° 841 

523—Premium deducted after death during days of grace. Landrigan. v. Mis- 
souri State Life Ins. Co. (Mo.)....... ee coe 


(E)—ACCIDENT AND HEALTH INSURANCE, 

§ 524. TOTAL DISABILITY. 

624—Insurer held not liable on total disability to perform trade or vocation, 
when other gainful occupations open to insured. Parten v. Jefferson 
Standard Life Ins. Co. (Ga)..... . eee 

624—Absurd construction should not be adopted, unless clearly required.— 
Loss of eye held not to prevent recovery for total disability under acci- 
dent policy. Goldstein v. Standard Acc. Ins, Co. (N. Y.). «++ 156 

524—Accident policy held not to authorize weekly indemnity for ‘total disa- 
bility resulting from injury covered by oon os Goldstein v. 
Standard Acc. Ins, Co. (N. Y. reseed peevocdveceucccetsctdooseneee 


§ 525. CONFINEMENT TO HOUSE OR BED oR UNDER CARE OF 
PHYSICIAN. 
525—Insured leaving house only once a week for physician’s treatment can 
recover allowance for sickness “confining the insured continuously with- 
in doors.’”” Mutual Ben. Health & Acc. Ass’n. v. McDonald. (Colo.) ....1468 


§ 528. IMMEDIATE, CONTINUOUS, OR PERMANENT DISABILITY. 

6£28—Total disability from tuberculosis for 16 months held a “permanent dis- 
ability’; ‘“permanent.’’—Insured held justified in understanding from 
policy that disability continuing 6 months was regarded as permanent. 
Ginell v. Prudential Ins. Co. of America. (N. Y.) 

628—Insured held “continuously disabled from date of accident” within mean- 
ing of policy. Martin v. Travelers’ Ins, Co. (Mo.)......... 

628—Disability trom tuberculosis held “permanent disability,” within health 
policy: ‘permanent.’ Ginell v. Prudential Ins. Co. of America. (N. Y.).1563 

§ 529. DEATH FROM ACCIDENT. 

529—‘‘Accidental Means,’”’ death resulting from blow’! g head inflicted during 
altercation held “death resulting from accidental means” within policy. 
Eic «: v. Fidelity & Casualty Co. of New York (MO.).......cececsecccses 219 

§ 530. 2° iMITATION OF LIABILITY BY PROVISIONS OF POLICY. 

5380—Heau-th policy may limit liability, and peremptory instruction for full 
amount of policy error. Continental Life Ins. Co. v. Johnson (Tex.)....1585 

§ 631. CLASSIFICATION OF RISK. 

631—Other insurance, policy provision reducing indemnity for failure to 
notify of, held invalid. Melville v. Business Men’s Acc. Assur. Co. (Mo.) 111 

531—Change of occupation by insured held to require policy to be reduced. 
Continental Casualty Co. v Hawkins (Ark.) 1460 

531—Prevision as to injury in more hazardous occupation construed. —If as- 
sistant yardmaster’s duties required him to couple cars, he could do that 
without losing classification. ae v. Standard Acc. Ins. Co. of Detroit, 
Mich. (Mo) .... dense vs ees cb dean teense Gs baun> ode 

§ 531% 

531%—Prerating clause inapplicable as between life and accident pe 
Fehrer v. Midland Casualty Co. (Wis.).......cese08 

§ 532. DEDUCTIONS AND OFFSETS. 

532—Claim on. accident policy for disability, not discovered due to accident 
for two years, not affected by intervening allowance for other disability. 
Hawthorne v. Travelers’ Protective Ass’n of America (Kans,).... 


XIV. Notice anu Proof of Loss. 


§ 533 EFFECT OF REQUIREMENTS OF POLICY IN GENERAL. 
533—"Loss” defined. Lewis v. Commercial Casualty Ins. Co. of Newark. 
(Md.) 
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§ 535. NECESSITY OF NOTICE. 
536—Injured person need not notify insurer issuing automobile collision policy 
of institution of action. Finkelberg v, Continental Casualty Co. (Wash.) 488 
§ 538. ea WHOM NOTICE OR PROOF MAY BE GIVEN OR 
A . 
638—Delivery of. proof of loss to insurer’s soliciting agent held sufficient. 
McGillicuddy v.. New Brunswick Fire Ins. Co, (Wash.)..........++ee0+++ 256 
538—Verbal notice to insurer’s agent insufticient in absence of proof of osten- 
sible authority to waive written notice. Careve v. Phenix Ins. Co. of 
Hartford (Mont.) 
§ 56389. TIME FOR NOTICE AND PROOF. 
(1). Tn general. 
539(1)—Time to give notice of accidental death doeB not run from discovery 
of the facts. Hanna v. Commercial Travelers’ Mut. Accident Ass’n of 
America (N Y.) 
539(1)—Time for furnishing proofs runs from time of destruction or theft, 
and not from time of acguiring ea thereof; ‘‘date of loss.”” Met- 
calf v. National Union Fire Ins, Co. 
(3). “Immediate” notice. 
539(3)-—Insured under liability policy held required to give immediate notice 
of accident and injuries therefrom. Lewis v. Commercial Casualty Ins, 
Co. of Newark. (Md.) 
(5). Effect of failure or delay, 
539(5)—Failure to furnish proof of loss within specified time held to bar re- 
covery. Peck v. National Liberty Ins. Co, of America-(Mich.) 
539(5)—-Notice; insured’s neglect to notify insurer of personal injury action 
held not to destoy injured person’s rights against insurer. Finkelberg v. 
Continental Casualty Co. (Wash.) 
639(5)—Failure to give notice of injury within time specified does not forfeit 
rights, when not so provided American Nat. Ins. Co. v. Waters (Miss.)..1514 
639(5)—Provisions avoiding claim for loss unless proofs furnished within 60 
days, are valid; failure to furnish proofs of loss within time prescribed 
defeats recovery, unless provisions are waived. Metcalf v. National Union 
Fire Ins. Co. (Ga.) 
539(5)—Requirement of notice and proof of loss under burglary policy rea- 
sOnable, and failure to comply precluded recovery. Fliashnick v. Mas- 
sachusetts Bonding & Ins. Co. (N_ Y.) 
539(5)—Failure to give notice and submit proofs of l0ss within time 
scribed not ground of forfeiture unless so provided.—Requirement of 
“immediaie” notice of claim means-within reasonable time after discov- 
ery of loss, Windsor Mfg. Co. .v. Globe & Rutgers Fire Ins, Co, (Pa)....2019 
(6). Excuses for failure or delay. 
539(6)—Obligation to notify insurer of disabling injury under accident policy 
does not ar.se until] insured aware that disability due to accident. Haw- 
thorne v. Travelers’ Protective Ass’n of America (Kans) 
539(6)—Failure to give notice defeats recOvery on accident policy, notwith- 
standing impossibility to ascertain facts. Hanna v, Commercial Travel- 
ers’ Mut. Accident Ass’n of America (N. Y.) 5 
539(6)—Failure to give prompt written notice of accident to indemnitor not 
cause for forfeiture. McKenna v. International Indemnity Co. (Wash.)..1741 
§ 540. SUFFICIENCY OF NOTICE. 1 
540—Condition of policy broken when notice of accident was orally given 
Over the telephone. Farrell vy Merchants’ Mut. Automobile Libaility Ins. 
Co, (N. Y.) 
§ 548. EXAMINATION OF INSURED 
548—Failure to sign examination held not a defense. Kelly v. Utica Fire Ins. 
Co. of Oneida County (N. Y.) 1 
§ 552. MISSTATEMENTS OR OMISSIONS. 
552—Inadvertent mistake in proof as to inception of disease insured against 
held not to estop plaintiff from showing real facts. Gass v. Com,non- 
wealth Casualty Co. (Kans.) 14 
§ 553. FRAUD OR FALSE SWEARING, 
(1). In general. 
553(1)—Intention and materiality of false statements in proof of lors neces- 
sary to work forfeiture of policy stated. De — v. Insurance Co, of 
North America et al. (S. Ci). ccccccccecccsccevcces . gareee 
553(1)—Policy forfeited by any fraudulent attempt “to collect on overvalua- 
tion and for goods not on premises. Salganik v. United States Fire ae, 
Co. (N. H.) 
§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOF OR DE- 
FECTS AND OBJECTIONS. 
§ 555. IN GENEPAL. 
555—Insurer may waive provisions as to time of filing proofs. Simons v. 
Safety Mut. Fire Ins. Co. of Lebanon. (Pa.) 
§ 556. POWERS OF OFFICERS OR AGENTS. 
(1). In general. 
556(1)—Authorizing agent to issue policies and collect premiums vests ap- 
paren’ authority to waive proof of loss. Firemen’s Ins. Co. v. Hays et 
al, (Ark.) 
556(1)—Burden of proof resting on 
proof of loss stated. Careve v. Pheenix Ins. Co. of Hartford. (Mont.) ..1282 
§ 558, IMPLIED WAIVER IN GENERAL, 
(1). Acts and conduct in general, 
£58(1)—Insurer having dealt with mortgagee of insured property in adjust- 
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ing loss cannot 
anged.. Viramoen’s Jes, Co. v. TRAY Ot O). CATE) voices vevccecvacvvacs 1204 
558(1)—Waiver of provisions as to time of filing proofs may be inferred 


thereafter deny liability because proof not made by in- 


— circumstances, Simons v. Safety Mut. Fire Ins. Co. of Lebanon. 
(Pa.) 


Che de bbb Oaeee's.0 0b% overs nieud Caksad be cab ab Mhee s hae bd ee babes 6b on ewe 1328 
558(1)—-Waiver; insuer held not to have waived forfeiture by aceptance of 


premium after loss, Attna Ins. Co. v. Itule et al. (Ariz.).........e.e00- 434 
558(1)—Liability insurer held to waive failure to give immediate written 
notice by taking charge of defense.—Liability insurer may with assured’s 
consent assume power over litigation while reserving right to repudiate 
liability.—Liability insurer’s repudiaton of liability nearly nine months 
after assumption of control over litigation held too late. Farrell v. Mer- 
chants’ Mut, Automobile Liability Ins. Co, (N. Y.) 
(2). Statements and acts of officers and agents, 
558(2)—Delay in making written proofs of loss held not fatal to recovery. 
Franklin Fire Ins. Co. Vv -BFitt (TARAS) occsee copsanceccesdcccsacscccocece OOO 
558(2)—Facts held sufficient to establish waiver of formal proof of loss. Fire- 
eg Fe ee a ear erreee 1204 
558(2)—Agent’s statement of opinion that proofs need not be filed within 
time named not waiver of such requirement. Simons v. Safety Mut. Fire 
cn Sa” ie EN, “LUD ..u.6.4:0'5.9.65-6. 901g 05.8.4) 6 6.6.usi0.b 6-058 0008.98.40 0,0) 6 \...1328 
558(2)—Liability insurer held not to have waived immediate notice of aaci- 
dent and loss. Lewis v. Commercial Casualty Ins. Co. of Newark. (Md.)1658 
558(2)—Surety could waive benefit of provision requiring notice within ten 


days after knowledge of default in performance of contract. O’Shea v. 
North American Hotel Co. et al. (Nebr.) 


(4). Failure to furnish blanks, 
558(4)—-Ignoring request of insured for proof of loss blanks by insurer held 
denial of liability relieving insured a om such proof.—Failure of insurer 

to furnish proof of joss blanks to insured after repeated requests held 


waiver of requirement. Springfield Fire & Marine Ins. Co. v. Whisenant. 
(Tex.) 
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§ 559. ——- DENIAL OF LIABILITY. 
(1). Insurance of property. 
59(1)—Submission of proofs of loss unnecessary, where existence of contract 
denied by insurer. Johnson v. Yorkshire Ins. Co, (Mich.).........++0e++ 478 
559(1)—Denial of liability by adjuster waives filing proofs of loss. Com- 
monwealth Ins, Co. of New York v. Soloman, (Del.) ..........eseeeeeees 1213 


559(1)— Immediate refusal to pay waived notice of loss. Coffee v. South 
Georgia Farmers’ Fire Ins. Ass’n. (Ga.) 


(2). Life and accident insurance 
659(2)—Waiver; insurer held to have waived objection to insufficiency of 
proof of death. Lucas v. Pittsburgh Life & Trust Co, et al. (Va.) .... 421 
559(2)—Denial of liability to pay death benefit held to excuse claimant from 
making proof of death. Betteys v. Aftna Life Ins. Co. (Mich.) ...... --1498 
§ 560. —— rane TO OBJECT OR TO STATE GROUND OF OBJECTION. 
(1). n general. 


560(1)—Company held to waive objection to proofs of loss by retaining them. 
Goldman v. Avtna Ins, Co. (Ga.) 


ene se PREM ne 6sad bp teen ences 6 cleb cae ee 
560(1)—Failure to objact to proofs of death waiver of defects of form. 
Prudential Ins. Co. of America et al. v. Stewart. (U. S.) .....ceeeeeeee - 821 
560(1)—Objection to inventory not made when received held too late. 
Simons v. Safety Mut. Fire Ins, Co. of Lebanon. (Pa.) ........eeeeeees 1328 
(3). 


Specifying ground of objection as waiver of other grounds. 

560(3)—Insurer giving definite reason for declining to pay estopped from 
fetting up different ground. Simons v. Safety Mut. Fire Ins, Co. of Le- 
banon. (Pa.) 

560(3)—Attorney’s fees and damages not recoverable when suit brought 
within 60 days after submission of proofs of loss; waiver of preliminaries 
to suit not available, unless pleaded; allegations to be construed with 
other allegations, showing action not founded on waiver by refusal to 
pay; petition not construed in favor of cause of action, when not in ac- 
cordance with natural intendment; allegations not construed inconsis- 
tently with theory of petition, as alleging such absolute refusal to pay 
as waived compliance with policy; mention in answer to certiorari of let- 
ter refusing payment held to exclude any other refusal; answer to cer- 
tiorari held to show election to proceed on theory of compliance with 
policy rather than waiver; refusal to pay within 60 days before suit held 


not to permit recovery of attorney’s fees and damages. New Zealand 
Ins. Co. v. Brewer. (Ga,) 


§ 561, ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLE- 
MENT. 

661—Proof of loss waived by entering into negotiations for settement under 
policy. Firemen’s Ins. Co. of Newark v. Rye (APrK.).......ceeeeeeeeeees 467 

561—Waiver; insurer held not to have waived forfeiture because of incum- 
brance and false statements in proof of loss, by calling for additional 
proof of loss and demanding examination. Attna Ins, Co. v, Itule et al. 
(Ariz.) 


561—Negotiations for settlement waiver of formal proof of loss. Pasher- 
stnik ¥v. Comtinental Ina. Coe. CRORE.) .ncsccccvvcsveccscs eee tseesec 1984 


XV. Adjustment of Loss. 
§ 566. EFFECT OF ADJUSTMENT. 


566—Instruction that if adjuster agreed, to pay property owner's claim for 
loss, company was bound thereby, held correct; ‘adjust a loss.’’—Ad- 
juster’s fixing amount of damage done by fire does not raise implied 
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promise of company to pay.—Agreement by adjuster with insured as to 
damage does not prevent company from contesting liability. Common- 
wealth Ins. Co. of New York v. Soloman. (Del.) 

§ 567. EFFECT OF PROVISIONS OF POLICY FOR APPRAISAL OR 

ARBITRATION. 

567—Referee clause of fire policy not rendered void by chapter as to action 
on policy. Salganik v. United States Fire Ins. Co. (N. H.) 

567—Company must act with reasonable promptness to obtain arbitration. 
National Fire Ins. Co. of Hartford, Conn., v. Pinnell. (Ky.) 


§ 5668. DEMAND OF APPRAISAL OR ARBITRATION. 

568—Appraisal clause in fire policy held not to warrant demand for appraisal 
of salvaged goods only. Schusterman et al, v. Hartford Fire Ins. Co. 
of Hartford, Conn. (Mo.) 6bE4S6 OCG MOU CKCORERG CORE es Cee OREOeLe 


§ 570. APPOINTMENT OF APPRAISERS OR ARBITRATORS. 

570—Immaterial whether justice had authority to appoint referees where 
parties accepted them as proper tribunal.—Justice of superior court may 
appoint referees under standard form of fire policy. Salganik v. United 
States Fire Ins. Co. (N. H.) : 

§ 572. PROCEEDINGS ON APPRAISAL OR ARBITRATION. 

572—Arbitration must be on notice with opportunity for hearing. Oakes v. 
Franklin Fire Ins. Co. et al. (Me.) 


§ 674. VALIDITY AND EFFECT OF APPRAISAL OR AWARRD. 
(1). Form, requisites, and validity of award in general. 
574(1)—Award of appraisers held erroneous as mathematically impossible. 
Providence Washington Ins. Co. v. Gulinson et al. (Colo.) 12 
574(1)—Appraisement of fire loss held not to conform to requirement of con- 
mae onat it be by items. Security Printing Co. v. Hartford Fire Ins. 
‘o. (Mo.) 
674(1)—Appraiser’s award fixing sound value and damage to automobile held 
not invalidated by provision as to salvage. Hexter v. Equitable Fire & 
Marine Ins. Co. (Me.) 
(2). Irregularities in proceedings. 
574(2)—FPower of two appraisers to make an award of fire loss held not to 
justify them in ignoring third appraiser, by failing to notify him of 
meeting. Providence Washington Ins. Co. v. Gulinson et al. (Colo.) 
§674(2)—Exclusion of insured from arbitration held prejudicial.—Exclusion 
of insured from arbitration was a denial of statutory rights, and insured 
entitled to sue for actual loss; refusa) of arbitration.” Oakes v. Frank- 
lin Fire Ins. Co. et al. (Me.) 
(3). Partiality or other misconduct of arbitrators or appraisers. 
574(3)—Arbitrators disqualified by belief unsupported by evidence of in- 
sured’s guilt of arson.—Arbitrators’ award set aside where their disquali- 
fication plainly prejudiced insured’s right.—Finding that insurance arbi- 
trators acted in bad faith justified by facts. Huested et al. v. Patrons’ 
Mut. Fire Ins. Co. of Michigan. (Mich.) 
(4). Inadequacy of award. 
574(4)—Award of arbitrators should be set aside for palable inadequacy. 
Huested et al. v. Patrons’ Mut. Fire Ins. Co. of Michigan. (Mich. 
(5). Effect of award in general. 
574(5)—Award of referees, after submission of question of amount of loss, 
binding on parties. Salganik v. United States Fire Ins. Co. (N. H.) ....1173 
574(5)—-Amount, not right of recovery determined by referees. Oakes Vv. 
Franklin Fire Ins. Co. et al. (Me.) 
(7). Actions to set aside award, 
574(7)—Submitting whether an award had been made to jury held error.— 
Whether award conformed to submission agreement should have been 
submitted to jury. Maryland Motorcar Ins. Co. v. Newell Contracting 
Co, (Ark.) 
674(7)—Fraud ,attack on standard policy for fraud must be by direct and 
specific allegations, and not by conclusions. Di Re et al. v. Fire Ass’n 
Of Philadsiphia, Pa. (MIMD.) ..nccccccscccccccvccssactedsccccecccesecese 


§$ 675. FAILURE OF APPRAISAL OR ARBITRATION. 

675—Appraisement was not had, due to infurer’s fault, sale of salvaged 
go0ds by insurer’s permission held not to avoid fire policy. Schusterman 
et al. v. Hartford Fire Ins. Co. of Hartford, Conn. (MO.).........eees008 

575—Insured appointing appraiser in good faith held entitled to resort to 
courts where appraisers fail to agree to umpire. Cowles v. Connecticut 
Fire Ins. Co. et al. (Kan.) 


§ 576. ener OR WAIVER AS TO ADJUSTMENT OR ARBITRA- 


(1). In general. 
576(1)—Where appraiser of insurer arbitrarily refuses appointments of um- 
pire, insured may treat condition as abandoned. Cowles v. Connecticut 
Fire Ins. Co. et al. (Kan.) 
(3). As to defects and objections. 
576(3)—Failure to protest against exclusion from arbitration held not t 
waive right to be heard. Oakes v. Franklin Fire Ins. Co. et al. (Me.) ..1236 
§ 679. SETTLEMENT BETWEEN PARTIES. 
679—Statement of Opinion as to cost of repairs of insured automobile does 
not invalidate settlement.—Adjustment of loss not set aside for fraud, if 
both had equal opportunities of knowledge. Rohrbach v. Travelers’ In- 
demnity Co. (Penna.) Kb Gina cdeb and 96.06 o sb wee RAR Ose FF 
5679—Agreement of settlement of loss need not be in writing to be actionable. 
Commonwealth Ins. Co. of New York v. Soloman. (Del.) 
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XVL Right to Proceeds. - 
581. ——- POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE 
OF PROPERTY INSURED 
681—Payment of insurance to mortgagee discharges debt and releases lien. 
Ludium v. Northwestern Nat. Ins. Co. of Milwaukee. (Kan.) 


581—When mortgagee obtains insurance, liability generally enforceable oF ae 


by him. American Cent. Ins. Co. v. Weller. (Ore.) 

581—Clause requiring payment of lors to mortgagee gives him no greater 
right than insured. New Brunswick Fire na — of New Brunswick, 
N. J. v. Morris Plan Bank of Portsmouth. 

§ 582. POLICY FOR BENEFIT OF PARTIES ONTERESTED IN PROP- 

ERTY INSURED. 

582—-Shipper may sue insurer for loss under genera] floating marine policy 

taken out by carrier. Young et al. v. St. Paul Fire & Marine Ins. Co. 


et al. (N. Y.) -.1440 


§ 683. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REP- 
RESENTATIVES, OR ESTATE. 
(2). Policy payable to relative, or person equitably entitled. 

683(2)—Facility of payment clause—Person paying premiums on policy ac- 
quires no right of action under facility of payment clause. Burns v. 
Prudential Ins. Co, of AMOPIcR (MO). .cccccccvccccccneccccsecocesoonse 

583(2)—Insurer paying industrial insurance policy in good faith and in 
strict accordance with its terms discharged from further liability. Met- 
ropolitan Life Ins. Co. v. Bates (Miss.) 

583(2)—‘'Legal heirs’ used in insurance policy or benefit certificate to desig- 
nate beneficiary include surviving spouse. Brotherhood of American 
Yeomen v. Shine et al. (lowa) 

583(2)—Brother of insured not permitted in individual right to recover on 
life policy providing for payment to administrator or under facility of 
payment clause. Williard v. Prudential Ins. Co. of America. (Pa.) 

§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 

§ 585. ——- RIGHTS OF PERSONS DESIGNATED IN GENERAL. 

(1). In general. 

585(1)—Proceeds of life policy belong to beneficiary and not in insured’s es- 
tate; insurer, sued by beneficiary, not entitled to have insured’s executor 
or testamentary trustee substituted as defendant. eee v. Knights 
of Columbus (N. Y.) ceuseanes oprevocae 

585(1)—Policy is measure of rights thereunder. Morgan ‘et al. v. ‘prudential 
Ins. Co. of America. (Ala.) 

585(1)—Evidence of certain acts held not to affect plaintiff's status as benefi- 
clary or as assignee of policy. Reliance Life Ins. Co. of See Pa., 
v. Bennington. (Md.) 


685(1)—Beneficiary not entitiea to recover weekly indemnity for “disability | 


prior to insured’s death. Martin v. Travelers’ Ins. Co. (Mo.) 
(2). Effect of clause making policy payable to relative or person 
equitably entitled. 
585(2)—-Administrator cannot recover amount from sister, to whom it 
rightfully paid under the policy. Brown v/“ Dunn. (R. I.) 
(3). Policy payable to wife. 
585(3)—Beneficiary having assigned any interest in policy for value estopped 
from claiming proceeds thereof. Mutual Life Ins. Co. of New York v. 
Tuemler et al. (Mo.) 
(6). Beneficiary paying premiums. 
585(6)—Widow paying insurance premium to keep policy alive, in belief she 
was beneficiary, held entitled to reimbursement. Metropolitan Life Ins. 
Co. v. Tesauro et al. (N. J.) 
§ 5S6. VESTED INTEREST OF BENEFICIARY. 
586—Vested Interest; policy on husband’s life vested in wife, named as bene- 
ficiary and paying premiums, and on his becoming incompetent his com- 
mittee cannot change it to pay for his tupport. In re Wainman’s Es- 
tate (N. Y.) ececcces . . eoccves 
586—Beneficiary has no vested right under a policy. eecestne change of 
beneficiary. Slocum v. Metropolitan Life Ins. Co. (Mass.) 
586—Though beneficiaries’ rights are vested, they are dependent on provi- 
tions of policy. Morgan et al. v. Prudential Ins. Co. of America. (Ala.). 
586—Insured may assign policy without beneficiary’s consent where right 
to change beneficiary reserved; where right to change beneficiary re- 
served beneficiary has no vested right. Bank of Belzoni v. wonges et al. 
(Miss. ) 
586—Husband on divorce held to have right to change beneficiary ‘in ‘policy to 
wife or “his executors,” etc. Mutual Life Ins. Co. of New York v. Tuemler 
et al. (Mo.) 
586—Husband is deemed agent of wife in ame out policy on his 
her benefit. Wagner v. Thieriot. (N. Y. 
§ 587. —— CHANGE OF BENEFICIARY. 
587—Provisions of policy as to change of beneficiary and assignment of pol- 
icy must be strictly complied with. Metropolitan Life Ins. Co. v. Zglic- 
zenski et al. (N. J.) 
587—Contract assigning policy of life insurance to employer as security for 
faithful discharge of insured’s duties held to have terminated when in- 
sured left employment, so that insured could then change beneficiary. 
Winkelman v. Minnesota Mutua) Life Ins. Co. et al. (Mont.) 
587—Trusts: Letter from insured to beneficiary held not assignment or 
change of beneficiary and not to create trust for creditors. Bennett, 
Superintendent of Banks, v. Rosborough et al. (Ga.) 
587—Stipulation that change of beneficiary effective from indorsement on 
policy may be waived by insurer; payment of money into court by in- 
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surer on life policy interpleading claimants held waiver of stipulation 
that change of beneficiary effective only from indorsement. Bank of 
Belzoni v. Hodges et al. (Miss.) 

587—Insured dying before blank forms of assignment reached her held to 
have complied with policy so as to make valid change of beneficiary and 
ee Reliance Life Ins. Co. of Pittsburgh, Pa. v. Bennington, 

587—Proper notice held to constitute change of beneficiary without consent 
of original beneficiary. Mutual Life Ins. Co. of New York v. Tuemler 
et al. (Mo.) 

537—Change of beneficiary to be effected only in manner provided by policy. 
Beneficiary mother held not divested of interest in policy, where notice 
to change beneficiary from mother to insured’s wife was not received by 
insurer Lad indorsement on policy. Metropolitan Life Ins, Co. v. Tesaruo 
et al. ( -) 

587—Rights of beneficiaries contingent on and qualified by reserved power 
to change beneficiaries.—Statute held not to forbid provision in policy re- 
serving to insured right to change beneficiary. Schade v. Western Union 
Life Ins. Co. et al. (Wash.) 

§ 590. RIGHTS OF CREDITORS. 

590—Statute authorizing wife to insure husband’s life applies te policies pro- 
cured by him for her benefit. Wagner v. Thieriot. (N. Y. 

590—Beneficiary may be examined in creditor’s action to estabiish lien on 
insurance — with premiums in excess of $500. In re Davis’ Es- 
tate. (N. Y.) 

590—Li€e insurance policies purchased with misapplied trust funds impres- 
sed with trust in favor of estate. Massachusetts Bonding & Ins. Co. v. 
Josselyn et al. (Mich.) 

§ 591%. INDEMNITY INSURANCE. 

5914%—Insolvency; injured person entitled to recovery on indemnity policy, 
insured being insolvent. Finkelberg v. Continental Casualty Co. (Wash.) 

591%—Liability policy held one of indemnity against loss and not against 
liability; injured person could not recover against insurer.—Bankruptcy 
of insured held not to create right against insurer of indemnity policy 
by person injured. Shea et al. v. United States Fidelity Co. (Conn,) ... 

591%—Policy to motor vehicle carrier held a liability contract rather than 


one of indemnity; insurer held directly liable to person injured. ee 


v. Kane et al. (Wis.) 

591%—Judgment creditor of insured has no greater right than insured against 
casualty insurance company.—Statute entitled employee of insured only 
to money payable to insured if he satisfies judgment. Cogliano v. Fer- 
guson et al. (Mass.) 

§ 592. POLICY PROCURED WITH MONEY WRONGFULLY OBTAINED 

OR STOLEN. 

592—Wife named as beneficiary entitled to proceeds, though husband in- 
solvent and premiums paid with stolen money. Bennett, Superintendent 
of Banks, v. Rosborough et al. (Ga.) 

§ 593. ASSIGNEE OF POLICY BEFORE LO 

(1). In general. 

593(1)—Reserve value of life policy at maturity subject to absolute assign- 
ment; assignee of reserved right of life policy at maturity entitled to re- 
cover it free from all claims. Jenkins et al. v. Union Cent. Life Ins, Co. 
et al. (Kan.) 

§ 594. ASSIGNMENT OF CLAIM FOR LOSS. 

594—Evidence held to sustain finding that assignment of life insurance to 
bank as cred.tor of deceased insolvent husband obtained by fraud with- 
out consideration. Ross v. Minnesota Mut. Life Ins. Co. (Minn.) 


XVII. Payment or Discharge, Contribution, and Subrogation. 

§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 

595—Policy provisions as to repairing and rebuilding held to relate to fire 
loss. Cancilla et al. v. Firemen’s Fund Ins. Co. of San Francisco, Cal. 
Pa.) 

§ 598. INTEREST ON AMOUNT OF LOSS. 

598—Interest held recoverable from date of death of insured. New York 
Life Ins. Co. v. Slocomb. (U. 8S.) 

598—Interest computed from sixtieth day after loss. 
of Hartford Conn., v. Buie. (Tex.) 

598—Interest runs on amount due under policies from time payable, and not 
from date of policy. Bell v. Hanover Fire Ins. Co. (Ore.) 

598—Plaintiff entitled to interest on recovery in action for wrongful 
ference with contract rights. Emerson v. Western Automobile Indemnity 
Ass'n. et al. (Kan.) 

§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

602—Refusal to pay bared on question of law not before decided in the state 
is not Vexatious. Cooper v. National Life Ins, Co. of the United States 
Of Amsticn: THY \. .cvicceevibesatpskdspecadsqupapecovegsesaen pekeen 

602—Statutory penalty for vexatiously refusing to pay not inflicted “merely 
because verdict was adverse to insurer, Agee v. Employers Liability 
Assur. Corporation, Limited, of London, Eng. (MO0.).........0sceeeeee008 

602—Penalty statute applies to all insurers except fraternal societies.—In- 
surer tendering payment of face value of policy before suit held absolved 
from attorney’s fees and statutory penalties. Illino's Bankers’ Life Ass’n. 
v. Mann et al. (Ark.) 

602—Where question in issue had never been decided, refusal to pay policy 


was not vexatious delay. Iandrigan wv, Missouri State Life Ins. Co, (Mo.) 662 
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602—Foreign insurance company, obtaining permit to do business in state, is 
subject to laws thereof. tna Life Ins. Co. of Hartford, Conn., v. Dun- 
UE ED. 5 56 08:60 b5.6 vets be EN Meek bes sans eaee ce ree sescccccesce -1121 
602—Necessity of demand to collect damages and attorney’s fees for nonpay- 
ment stated.—Demanding more than due under policy held not to defeat 
right of beneficiary to damages and attorney’s fees for refusal to pay. 
Mational Life Ine. Co. Vv. Mouton (TOE). osccvcccnccnessvescisvecrs oevodcvnaee 
602—Statute penalizing inrurance company for failure to pay held to apply 
to foreign fire insurance company doing business on mutual plan,—Al- 
lowance of $1,000 as statutory attorney fee on $3,000 policy held exces- 
sive. Indiana Lumbermen’s Mut. Ins, Co. v. Myers Stave & Mfg. Co. 
SOT . 6 neh 4 46 0 bin dd 65 he56 665 0 SS ON Re 40 WES SEE A aNES « Vecee Chan bea 6s nes ens 1207 
602—Attorney's fees and damages not recoverable when suit brought within 
60 days after submission of proofs of lors; waiver of preliminaries to 
suit not available, unless pleaded; allegations to be construed with other 
allegations, showing action not founded on waiver by refusal to pay; 
petition not construed in favor of cause of action, when not in accord- 
ance with natural intendment; allegations not construed inconsistently 
with theory of petition, as alleging such absolute refusal to pay as waived 
compliance with policy; mention in answer to certiorari of letter refus- 
ing payment held to exclude any other refusal; answer to certiorarj held 
to show election to proceed on theory of compliance with policy rather 
than waiver; refusal to pay within 60 days before suit held not to per- 
mit recovery of attorney’s fees and damages. New Zealand Ins. Co. v. 
EELS pate ne on gs Xin cou KDA RAS ¥ Mesa oe bmtee e's hd.o cabeiadns pes tine 1407 
602—Jury has discretion as to allowance of penalty and attorney’s fees for 
vexatious refural —Statute imposing penalty for vexatious refusal to pay 
should be strictly construed.—Refusal must be without reasonable cause 
as facts appear before trial to justify penalty.—Refusal to pay accident 
insurance policy because suicide was while sane held not unreasonable.— 
Attack on appeal in prior cate does not make refusal to pay on issue of 


fact vexatious. Aufrichtig v. Columbian Nat. Life Ins. Co. (Mo.)...... » 1531 
602—Attorney’s fee and penalty not allowed where demand is excessive. 
Southern Surety Co. v, Butler et al. (TeX.) ...cccccsvcvccscescccvccssece 1580 


602—Penalty for vexatious refusal to pay loss applicable to robbery policy; 
“other insurance.’’—Penalty for vexatious refusal to pay loss applicable 
to robbery indemnity policies. lL. Cohen Grocer Co v. Massachusetts 
DORGINe GB. TAS: CO, (MO). oon 0 cvesvowsveveravvesevnce weesve oetetedeocenee 1980 

§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 

603—Release of insurer by insured after accident held not to affect injured 
person’s rights on indemnity policy. Finkelberg v. Continental Casualty 


i OP ere ere ee 20 06beeeeee ee eee wee eeeese escccvesooecs 408 
§ 605. SUBROGATION OF INSURER, 
§ 606. ——- ON PAYMENT OF LOSS IN GENERAL, 


(1). In general, 
606(1)—Subrogation; that insurer might have contested claim does not defeat 
subrogation.—Liability of negligent wrongdoer causing fire not affected 
by policy. Fireman’s Fund Ins. Co. v. Rowland Lumber Co. (N. C.)...... 452 
606(1)—Insurer subrogated to insured’s rights on payment of loss could re- 
plevin stolen truck after settlement with insured. Cancilla et al. v. 
Firemen’s Fund Ins. Co. of San Francisco, Cal. (Pa.) ......seceeseeeees 1723 
606(1)—Insurer ordinarily subrogated pro tanto to insured’s rights against 
person causing !oss.—-Insurer of automobHe upon payment to assignee of 
conditional sale cOntract of loss from buyer’s conversion not subrogated 
to rights of assignee against seller as guarantor of contract, American 
Cont. 708,. OO Vi Welker. COO) 5 ocgoen 06 vb6 00-56 Viele ev ec0 sure n eiewelt.6 6 06% 1706 
(1) —— 
606(7)—Payment by insurer held to satisfy guaranteed debt so that it could 
not be assigned to the insurer. American Cent. Ins. Co. v. Weller. (Ore.)1706 
§ 607. ——- UNDER ASSIGNMENT OF RIGHTS OF INSURED. 
607—Insurer may take assignment of insured’s right of action for destruction 
of property.—Assignment held to cover right of action for destruction 
of cotton while on gin platform. Hartford Fire Ins. Co, v. Davis, Di- 
Pe POURED aS cx Saabs Redan o% 0 00b) aod 050 es ecCRES Cen ot sore ase 1219 


XVIII. Action on Policies. 
§ 608. NATURE AND FORM OF REMEDY. 
608—Insured should sue on policy and not on award. Oakes v. Franklin Fire 
PN, Oa OF el SOD. nck. oa oN aS scores ede esa hao ceetb mechs Swe geben Wee nets 1236 
608—Action to recover for unjustifiable interference by insurer with contract 
rights of insured preventing payment of judgment procured by insured 
for loss sustained, held action on policy. Emerson v. Western Automo- 
Bile ThGemulty Aas’m Ot al. CHMRM aoc cc si cccccevcccccnccesbdeosvesececes 1776 
§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(1). In general. 
612(1)—Insured’s action held not barred by neglect to tender salvage, Hex- 
ter v. Equitable Fire & Marine Ins. Co (Me.) .......+eee00% Span Aree ens 1657 
(2). Notice and proof of loss. 
612(2)—Written notice and proof of loss held conditions precedent to recov- 
ery under fire pelicy. Careve v. Phoenix Ins. Co. of Hartford (Mont.)....1282 
(3). Submission to appraisal and arbitration. 
612(3)—Delay in reaching arbitration agreement held to authorize suit. Na- 
tional Fire Ins. Co. of Hartford Conn., v. Pinnell. (Ky.) .....+. recut 1652 


(35) 




















Topical Index. 


§ 614. DEFENSES. 
§ 615. IN GENERAL. 
615—Premium need not be returned to defendant on ground arising after 
issuance of policy. Beazell v. Farmers ‘'Mut, Ins. Co. of Livingston 
CED: Ca in vhs eciclc ee ccentnt vests cue thsen eet ean aeeaae 71 
615—Mere lack of literal compliance with policy provisions insufficient to 
avoid liability. McGillicuddy v. New Brunswick Fire Ins. Co. (Wash.).. 255 
615—When return of premiums necessary to enable insurer to declare forfeit- 
ure of policy, stated Weil et al. v. Connecticut Fire Ins. Co. (Ind.)....1222 
615—Return of premiums paid condition precedent to defense that policy was 





void ab initio. Caldwell v. City of New York Ins. Co. (Mo.)..........+.-. 1787 
§ 616%. CONCLUSIVENESS OF ADJUDICATION IN ACTION AGAINST 
INSURED. 


616%—"‘Legal lability’ of railroad for cotton burned held established by state 
court’s judgment, as respects railroad’s indemnity policy. Royal Ins. Co., 
Limited, v. St. Louis-San Fancitco Ry. Co. (U. S.)......ccececnccceevecs 430 
§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 
§ 622. TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(1). In general. 
622(1)—Limitation of action; clause in marine insurance policy held to bar 
action after one year. Hefner v. Great American Ins. Co. (Wash.)...... 274 
§ 623. WAIVER OF LIMITATION. 
(1). In general. 
623(1)—Plaintiff held barred by delay to sue for déath of insured until after 
time limited.—Facts held not to constitute waiver of provision limiting 
time within which action may be brought on policy. Betteys v. Aitna 
PAE Fee Coe” CHIBI sos ince kines hawt vans Ob cCOKev Weel eh chee teow ds chou 1498 
§ 624. PARTIES. 
(1). Parties plaintiff in general. 
624(1)—Intervention properly refused on day of trial in action at law. 








Burns v. Prudential Ins, Co. Of America (MO.)........sceeccecescceces - 36 
624(1)—Joinder as plaintiffs of antagonistic beneficiaries held not error. Ma- 
sonic Mut. Acc Co, ¥. Gamphbell (AtK.)... cecccccccctcccccccccescivegoces 1457 


624(1)—Proper for administratrix ad prosequendum to maintain action 
against liability insurance company refusing to pay judgment under death 
Gt. Tvale>. ¥.. Tee: Gk DAD acs “eve crecceestteccg ear en ee bee ete eeaeoeees 16 

624(1)—Surety who accepted premium with knowledge that contract, per- 
formance of which it had guaranteed, was made by one person for the 
benefit of himself and others cou!d not defend in action by such person 
on ground of provision of bond that no right of action accrued thereon 
for benefit of any other than the obligee. O’Shea v, North American Ho- 


Cal CO : OE Be CRM on iii tae ctv cere cebtccccet canes Cee beee ws US ae eat net trans 1906 
624(1)—Insured’s wife entitled to recover on burglary policy. Smolensky V. 
Massachusetts Bonding & Ins. Co. (N. Yid.n cece cece en ccenceececcessene 1991 


(2). Persgns to whom policy is payable. 
624(2)—Liability several and not joint on policy issued to two parties as 
their interests may appear, so that one may sue on policy without join- 


ing the other. Stromblad et al. v. Hanover Fire Ins. Co. (N. Y.)......-- 305 
624(2)—Assignment of less than total insurance under two policies held not 
to prevent suit by insured. Continental] Ins. Co. v. Scott (Texas)........- 455 


(3). Mortgagors and mortgagees 
624(3)—No concern of insurer whether mortgagor or mortgagee named plain- 
tiff in action on policy covering mortgaged property where one defendant 
and files pleading. Ludlum v. Northwestern Nat. Ins. Co. of Milwaukee, 
Wie OC. BE, GIRO) iin coins ceaecece Bcc cce scene pe asec ssede ge cagacss oueewe 1230 
(5). Necessary and proper parties. 
624(5)—Other insurer held not necessary party. Home Ins. Co. of New York 


¥V. Gaines, (COlO.) .rccscsvoes padentteeneegrcbheentvehoeustecteadsueees 438 
(6). Actions on life policies, 
624(6)—Statute giving beneficiary right to sue in his own name does not take 
away right of representatives. Slocum v. Metropolitan Life Ins} Co. ; 
CHRD 1061006005060. Gn 6.00 Cd A 6 Kee ahs Obs 6 6UE eee Os resgs Rae Eke et dete kewebes 755 
(7). Defendants in general 
624(7)—Companies insuring same goods against burglary may be joined. 
Bossack et al. v. National Surety Co. of New York et al. (N. Y.)......-- 2012 
§ 625. PROCESS. 
§ 627. AGAINST FOREIGN INSURANCE COMPANIES. 





(1). In general. 
627(1)—When service on foreign insurance corporation’s cashier, director, 
or managing agent within state may be made.—Local fire insurance 
agent of domestic insurance corporation held not “managing agent’’ on 
whom service of precess may be made. Seldin et al. v. Caledonian Ins, 
Cos OO ake) CUR. Med cnc bis banc ncec sc atape s60060bc0~ sun wh ade de thes 66608 446 
627(1)—Swedish corporation, with representative in state adjusting claims of 
loss, held “doing business within the state,” and service on that repre- 
sentative as its “managing agent” held valid. Henriques et al. v. Gau- 
thiod Marine Ins. Co., Inc. (N. V.) os. cwecesenvescicccpecccnaqecncesposes 1442 
(2). Service on insurance commissioner or other official. 
627(2)—-Agency of superintendent of insurance to receive service of process 
for foreign corporation not terminated by changing Occupant of Office, 
but continues until revoked. Seldin et al. v, Caledonian Ins. Co. et al. - 
CH. OS eh Sl oe oe can Pe ent va nghs cadens Sahn Ae pute Ue ot see bens oh bak 4 
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627(2)—Corporation present for purposes of suit in all jurisdictions where 
transacting business. Placek v. American Life Ins. Co. 

§ 628. DECLARATION, COMPLAINT, OR PETITION. 

§ 629. —— FORM AND REQUISITES IN GENERAL. 

(1). In general. 

629(1)—Pleading mailing of notice by insured of exercise of option as to pay- 
—, held sufficient. Wright et al. v. Western States Life Ins. Co. 
(Calif.) 

€29(1)—Construed in accordance with natural intendment of words; generally 
construed against pleader; construction most favorable to assertion of 
cause of action adopted, in absence of demurrer; petition held to state 
cause of action; general allegation of compliance with terms of policy 
held sufficient allegation of compliance with particular clause. 
Zealand Ins. Co. v. Brewer (Ga.) 

629(1)—Petition in action on open automobile policy held to state cause of 


690 


action. Liverpool & London & Globe Ins. Co v. Georgia Auto & Supply 
176 


Co, (Ga.) 
639(1) Petition on burglary insurance policy covering felonious “entry into 


safe held to state cause of action. Columbia Casualty Co. v. L. a aaa 
1 


Co, (Ga.) 

§ 630. ——- INSURABLE INTEREST. 

630—Complaint in action on hail insurance policy held to plead insurable in- 
terest and to be sustained by evidence. Pasherstnik v. Continental Ins. 
Co. (Mont.) 

630—Complaint, failing to allege plaintiff's ownership, held defective, 
ler v. Globe & Rutgers Fire Ins. Co. (N. Y.) 

$ 6381. SETTING FORTH OR ANNEXING POLICY AND ACCOM- 

PANYING DOCUMENTS. 

631.—Exhibit attached to petition held not to show noneemnelniens with tron 
safe clause. Goldman v. Aftna Ins. Co, (Ga.) 

631—Complaint failing to set out terms of theft policy hela. defective, as 
pleading mere conclusions, though defendant had copy of policy. 
ler v. Globe & Rutgers Fire Ins. Co. (N. Y.) . 

§ 632. DESCRIPTION, SITUATION, AND CONDITION OF SUBJECT- 

MATTER 

632—If building only insured while used for particular purposes, such use 
must be alleged.—Complaint held to allege sufficiently, in absence of de- 
murrer or objection, that building was occupied at time of fire for pur- 
poses specified. Agalianos v. American Cent. Ins. Co. (Calif.).......... 

§ 634. —— PERFORMANCE OR WAIVER OF CONDITIONS 

(1). In general. 

634(1)—Construed in accordance with natural intendment of words; gener- 
ally construed against pleader; construction most favorable to assertion 
of cause of action adopted, in absence of demurrer; petition held *0 
state cause of action, general allegation of compliance with terms of 
policy held sufficient allegation of compliance with particular clause.— 
Attorney's fees and damages not recoverable when suit brought within 
60 days after submission of proofs of loss; waiver of preliminaries to 
suit not ovatlable, unless pleaded: allegations to be construed with other 
allegations, showing action not founded on waiver by refusal to pay; pe- 
tition not construed in favor of cause of action, when not in accordance 
with natural intendment: allegations not construed inconsistently with 
theory of petition, as alleging such absolute refusa] to pay as waived com- 
pliance with policy; mention in answer to certiorari of letter refusing 
payment held to exclude any other refusal; answer to certiorari held to 
show election to proceed on theory of compliance with policy rather than 
waiver; refusal to pay within 60 days before suit held not to permit re- 
covery of attorney’s fees and damages. New Zealand Ins. Co. v. Brewer 


Conditions as to notice and proof of loss. 
634(2)—Petition held not demurrable because not showing officer of agent no- 


tifled of loss. Coffee v. South Georgia Farmers’ Fire, Ins. Ass’n. (Ga.)..122T 


634(2)—Attorney’s fees and damages not recOverable when. suit brought within 
60 days after submission of proofs of loss; waiver of preliminaries to suit 
not available, unless pleaded: allegations to be construed with other alle- 
gations, showing action not founded on waiver by refusal to pay; petition 
not construed in favor of cause of action, when not in accordance with 
natural intendment; allegations not construed inconsistently with theory 
of petition, as alleging such absolute refusal to pay as waived compli- 
ance with policy; mention in answer to certiorari of letter refusing pay- 
ment held to exclude any other refusal; answer to certiorari held to show 
election to proceed on theory of compliance with policy rather than 
waiver; refusal to pay within 60 days before suit held not to permit re- 


covery of attorney’s fees and damages. New Zealand Ins. Co. v Brewer 
: 1 


(Ga.) 

634(2)—Petition on fire policy held subject to special demurrer for lack of 
necessary allegations as to proofs of loss. United States Lloyds, Inc., v. 
Savannah Marmon Agency (Ga.) . 

§ 639. —--- ANTICIPATING DEFENSES. 

639—Parol evidence of notice to insurer of retention of title held inadmissible; 
allegation of notice to person associated with insurer’s agent held not to 
show notice to insurer; insured not unconditional Owner where third 


person had retained title. Conyers v. Yorkshire Ins, Co., Limited (Ga.)...163¢ 


(57) 
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§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE 
(1). In general. 
640(1)—Answer held to admit prima facie case for recovery on life policy. 
Menzenworth v. Metropolitan Life Ins. Co. (MO.) .......cceececeees caver O96 
(2). Avoidance and forfeiture. 
640(2)—Pleas in action on life policy held sufficient. Caffee v. Employers’ 


Liability Assur. Corporation, Limited, of London, England (U. §.)...... 601 
640(2)—Insurer must affirmatively plead, breaches of conditions. McDowell 
VW, ae eee: Se COO. OIRs. EPs tice 3. 4.0.0'68 babe bse cle heme WE,s-0s Goce Boles 1312 


640(2)—Answer held insufficient to set up fraud in procurement of fire policy. 
Breach of warranty against incumbrances must be pleaded. Caldwell v. 


eee ie . Dees oe ee Ee GN WUC Ys Os Wack 0 wlan, a. oith 0s 54 bat Ae heen eh hare 1787 
640(2)—Insurer must plead fraudulent representations. Isaac Upham Co, v. 
Uaikted States Fidelity & Guaranty Co. (Cal). os ccccccescuvctéccarovccne 1925 


(4). Notice dnd proofs of Joss. 

640(4) —Answer setting up fraud and false swearing in proof of loss under 
fire policy held good as against demurrer, Weil et al v. Connecticut Fire 
SO EO. CI ia stn ib Kh cve.e4 04 CU Ome eeednnns baa MOtAd DR aaea’ 

§ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 

(1). In general. 

641(1)—Replication held to aver a completed contractual agreement that note 
was received in actual payment of first premium. Reliance Life Ins. Co, 
am I er ere errr: oe ere ee er ek ee eed re 615 

641(1)—-Pleading as to reinstatement of policy held insufficient for failure to 
allege authority of agent to reinstate.—Allegation as to authority of 
agent to deny liability insufficient.—Replication as to iron safe clause held 
insufficient. BMancover Fire Ins. Co. Vv. Wood. (AIB.) csrcccctscesecsies 1194 

(2). Estoppel and waiver. 

641(2)—Unnecessary for insured to replead breach of conditions in reply. 
Mepewell ¥.. Fireman's Fund Tek Ca. CM. Did sscscece cc cache coceneaes 1312 

641(2)—-Allegations that misstatements in application resulted from mistake 
in reducing to writing held unnecessary. Standard Auto Ins. Agss’n V. 
WRONONE BEGET véccc ae re k. reac ccdets Cas WHOL ASR RAL Ges RRbeReeRRSee ern 1649 

§ 643 AMENDED AND SUPPILEMENTAL PLEADINGS. 

(1). Declaration, complaint or petition. 

643(1)—Amended count alleging oral agreement to deliver same contract held 

not a new cause of action. Donnelly v. Aftna Life Ins. Co. (Mich.)...... 1494 
(2). Plea, answer, or reply. 

643(2)—Permitting amendment of plea, by adding notice of special defense, 
within court’s discretion. Mcl.aughlin v. Aetna Life Ins. Co. of Hart- 
POG, Gonn. (Mich.) ...ccccsccccccrvcccevecesvesgerssscessesecsesetesvess 581 

643(2)-—Not errur to refuse insured’s amendment to show assignment of pol- 
icy under which assignees make no claim. Roqguette v. Farmers’ Ins, 
OO. GE. De sic che coy hea Satine wteescs vids dee Cicees ceneatdnewn Ca sv vtoeseves 2013 


$ 6456. ISSUES, PROOFS AND VARIANCE. 
(1). Issues made by pleadings. 
645(1)—Petition held sufficient to entitle insured to recover bonus actually 
earned under guaranteed income plan policy. Punton v. United States 
EAA Dee, COR COPED 6 os veaaiccnd's cn peaeccutacas Cacutinteuy bakeseeasheabes 654 
645(1)—Answer not alleging incorrect answers given with fraudulent purpose 
insufficient. Cunningham wv. Penn Mut Life Ins. Co. of Philadelphia, Pa, 
CEA cnc chiantian cre cicceects cencuerhs cane tent henNe OMe panes Che eather s Mee 
(3). Evidence admissible under pleadings. 
645(3)—Evidence going to execution of policy held inadmissible. Gary Nat. 
Life Tue Cov. ¥.. MoQuald 1m.) 0.2 ccacustccengdevecvesseeboeaevnesemes es 719 
645(3)-—Attorney’s fees and damages not recoverable when suit brought within 
60 days after submission of proofs of loss; waiver of preliminaries to suit 
not available, unless pleaded; allegations to be construed with other al- 
legations, showing action not founded on waiver by refusal to pay: pe- 
tition not construed in favor of cause of action, when not in accordance 
with natural intendment: allegations not construed inconsistently with 
theory of petition, as alleging such absolute refusal to pay as waived 
compliance with policy; mention in answer to certiorari of letter re- 
fusing payment held to exclude any other refusal; answer to certiorari 
held to show election to proceed on theory of compliance with policy 
rather than waiver; refusal to pay within 60 days before suit held not to 
permit recovery of attorney’s fees and damages. New Zealand Ins. Co. v. 
ee Se ea ee ee on ee ee ee Te ee Pe OP ee 1407 
(4). Availability of Evidence admitted on other issues. 
645(4)—Forfeiture of policy by nonpayment of assessfents is affirmative de- 
fense, burden of which is on defendant. State e rel. Olsen v. Allen et 
Bl. CHO)” « cccccscess eueedasus Ob pes Owes Nees se tase haa Neen eekeNeeeei eee See 
(5). Variance. 
645(5)—-Proof of insured’s occupancy of west half of building held not mere 
“variance” from petition alleging occupancy of east half as stipulated jn 
policy. Rosenberg v. General Accident, Fire & Life Assur. Co., Limited 
SED. . vob bn bE Kk How RED Es CR FA CULES EMCEE Ole Cee hb othe vaskaes etc ukaew ones 2050 
§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1) In general. 
646(1)—Burden on claimant of life insurance policy to establish identity with 
named beneficiary. Morris v. Equitable Life Assur, Soc. of United States 
COR ceacwcesacs Feed VER RAMEPUOC CCRT HR Ce eMee eR WELs bop WOE CU OS Coen oe OE . 674 
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646(1)—Burden on proof is on defendant whose answer admits prima facie 
case. Menzenworth v. Metropolitan Life Ins, Co. (Mo.). peececesecese 
646(1)—Burden of showing effective change in policy form as excuse for fail- 
ing to renew,policy rested upon insurer. Austin Fire Ins. Co, v. Adams- 
Childers “o. (Tex.) 
(1%) — 
646(1%)—Burden on insured to establish innocent intent in making false 
statements, Hayes v. Automobile Ins. Exch. (WaSh.).....e.eeceeeeees 384 
(2). Avoidance and forfeiture—Insurance of property. 
646(2)—Burden of establishing concurrent insurnce on insurer. De Shields 
v. Insurance Co, of North America et al. (S. C.)...ccccccscevcrcvcccccee 318 
646(2)—RBurden on insurer to plead and prove that breach of warranties of 
poiicy contributed to destruction of insured property. Springfield Fire & 
Marine Ins Co. v. Whisenant (Tex.) scence vernon cecvcokate 
646(2)—Burden of establishing invalidity of chattel mortgage on insured au- 
tomobile held upon plaintiff. Beckley v. National Fire Ins. Co. of Hart- 
ford, “onn, (Ta.) : eaekn ene 
). Life and accident insurance. 
646(3)—On defense that misstatements were warranties, defendant must 
prove warranties fraudulently made. Eastern Dist. Piece Dye Works, 
Inc., v. Travelers’ Ins. Co. (N. Y.) 
€46(3)-—Burden of proof as to whether statements in application were fraud- 
ulently made was on defendant. Western Reserve Life Ins. Co v. Ault 
(Ind,) 
646(3)—Allegation of fraud of insured in procuring life * policy must 
proven as any Other fact; burden on insurance cOmpany to prove fraud- 
ulent misrepresentations of insured in procuring life policy. Federal Life 
Ins. Co. v. Roberts (Okla.) 
(6). Risk and cause of loss in general. 
646(6)—Burden of proving death or injury within excepted clauses of ac- 
cident policy, on insurer. Great Southern Life Ins. Co. et al. v. Church- 
eS veh wh bed eedas¥ be eee ccevcccsescesceces 
646(6)—Burden on insurer ‘to establish that injury was within exceptions of 
policy. Flath v. Bankers’ Casualty Co. (N. D.). 


646(6)—-Loss from stranding required vessel to prove cause of stranding was 
war risk insured against. United States v. Standard Oil Co. of New 
Jersey (U. S.) 266 

646(6)—Insurer has burden of ‘proving that “fall of part of building was not 
caused by fire. Keistler Co. v. AZtna Ins Co., Hartford, Conn, (S. C.) ..1331 

646(6)—Burden of proving death arose within exceptions in policy in insurer. 


—Burden of proving insured’s death not result of own acts on beneficiary. 
Mah See v. North American Acc. Ins. Co. of Chicago, Tl. (Cal.) .1461 

646(6)—-Burden is on plaintiff to show death was cot of accident within 
Policy. Aufrichtig v. Columbia Nat. Life Ins. Co. (Mo.) 

646(6)—Burden on owner of automobile insured to sone that loss resulted 
from collision as defined in policy. Continental Casualty Co. v. Paul. 
(Ala.) ives stene 

Suicide. 

646(7)—Burden on plaintiff to show death by accidental means not destroyed 
by presumption against suicide.—Presumption against euicide rebut- 
table. Griffith v. Continental Casualty CO. (MO.)....cccecceeeccccsscces 

°46°7)—Presumption against suicide considered in weighing evidence. Eck- 
endorff v. Mutual Life Ins. Co. of New York (L@.).....scecesseccccvescs 

646(7)—Presumption arising from instinct of self-preservation may be over- 
thrown by circumstantial evidence of suicide. Miller v. National Coun- 
cil of Knights and Ladies of Security et al. (Neb.) 

Oe on insurer to establish suicide. Fehrer v. Midland Casuaity 
Co. (Wis.) ‘ 

(8). Extent of loss and liability of insurer. 

646(8)—Value; what proof sufficient to sustain burden on insured to show 
value of car insured stated. Security Ins, Co. of New Haven, Conn., v. 
McAlister (Okla.) peis Cre edecractoceccdecesseese 

646(8)—Exception as to military service inapplicable, when soldier on troop 
train struck by girder of overhead bridge; burden on insurer to show 
transportation of troops was incident to war and that death was caused 
thereby. Johnson v. Mutual Life Ims._Co. of New York. (Ga.) 

46(8)—Burden held upon insurer to show true amount of insurance payable. 
Punton v. United States Life Ins. Co. (Mo.) 

§ 646% 

646%4—Defendant bound to prove that misrepresentations were made with in- 
tent to deceive or that matter misrepresented increased risk. Smardon 
Vv. Metropolitan Life Ins. Co. (Mass.) 

646%—Company mutt prove falsity and materiality of representations pleaded. 
Southern Surety Co. v. Butler et al. (Tex.) 

§ 647. ADMISSIBILITY OF EVIDENCE. 

$§ 648. —— IN GENERAL, 

(1). In general. 

.48(1)—Evidence as to insurer’s agency contracts and instructions to agents 
inadmissible in absence of knowledge thereof by insured or beneficiary. 
Gary Nat. Life Ins. Co. v. McQuaid. (Ind.) 

648(1)—Admission of testimony as to activities of insurance detective held 
not error. Walz et al. v. Peninsular Fire Ins. Co. of America. (Mich.) .1250 

648(1)—Evidence that insured was a member of a fraternal order held im- 
property admitted. Ensign et al. v. New York Life Ins, Co. (N. Y.) ....1003 


(59) 





Topical Index. 





648(1)—Record of judgment in suit against owner of jitney bus to establish 
insurance liability, admissible in evidence in suit against owner under 
death act.—Absence of independent proof that rider attached where. pol- 
icy technically proved, no objection to its admission in evidence. 
v. Herr. (N. J.) 

648(1)—Admission in evidence of auction sales catalogue stating hogs ad- 
vertised where insured held not error in action on policy. Axtell v. 
American Live Stock Ins. Co. (S. D.) 

§ 649. INSURABLE INTEREST. 

649—Where father conveyed land to son who conveyed it to mother, mother’s 
testimony that she did not claim land inadmissible to prove ownership 
by father. Raney et al. v. Home Ins. Co. (Mo.) 
652. EXISTENCE AND CONDITION OF SUBJECT MATTER. 

652—Evidence held admissible to show that motorcars lost or converted 
ra not the motorcars covered by policy. Bell v. Hanover Fire Ins, Co. 
(Ore.) es 


§ 653. INTEREST OR TITLE OF INSURED. 

653.—Testimony as to notice held admissible as tending to show deed a 
mortgage. Continental Ins. Co. v. Scott. (Texas) 

§ 654, PERFORMANCE OR BREACH OF WARRANTY OR CONDITION. 

(1). Insurance of property, 

654(1)—Expert testimony as to rates for different uses is admissible to show 
increased hazards. Leonard v. Northwestern Nat. Ins, Co. of Milwaukee, 
Wis, (DB. OC.) cceves- Coc oecccereerenerescncccasecoesesece 

§ 654%. PAYMENT ‘OF ‘PREMIUMS, 

654%—Question whether insured and agént were on friendly terms imma- 
terial on question of payment of premium. Agalianos v. American Cent. 
SR Ge COANE) ow dc cvevedawsss oe coerceccrcccetesencccceese 


§ 659. DEATH OF OR INJURY TO PERSON INSURED AND 
CAUSE THEREOF. 
(1). In general. 
659(1)—-Statements in proofs of death competent prima facie evidence against 
beneficiary. Fay v. Metropolitan Life Ins. Co. (N. Y.) 
659(1)—Evidence of threats received by insured and his request for police 
protection held not competent against beneficiary. Mah See v. North 
American Acc. Ins. Co. of Chicago, Ill. (Cal.) 3 
(2). Suicide. 
659(2)—Proof of death containing affidavits and finding of coroner’s jury 
= ~~ on defense of suicide. Hartin v. Sovereign Camp, W. O 
» & C 
§ 660. VALUATION OF PROPERTY. 
660—Evidence of value of buil@ing at time of fire held competent. Provi- 
dence Washington Ins. Co. v. Gulinson et al. (Colo.) 
660—Evidence of offer for grain not admissible where date not fixed at time 
of destruction by fire. Rohlik v. Farmers’ Ins. Co. (N. D.) 


§ 662. NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 
(1). In general. 

662(1)—Proofs of death held competent as bearing on vexatious refusal to 
pay. Griffith v. Continental Casualty Co, (M0.9......cccccceccccccccceee 
664. ESTOPPEL OR WAIVER. 

664—Information given by examining physician is given insurer; applicant’s 
answers to medical examiner in conflict with those in application, may 
be proved; statements by applicant to medical examiner held relevant.— 
Evidence of delivering agent’s knowledge of facts not stated in applica- 
tion held relevant. Brown v. Mutual Life Ins. Co. of New York. (Ga.) 

664—Letters to and from co'nsurer’s adjuster and writings and conversations 
with insurer’s officers held admissible to show waiver of proof. 
v. Safety Mut. Fire Ins. Co. of Lebanon. (Pa.) 

664—Conduct of local agent admissible on question of waiver. 
Guardian Fire Ins. Co. (S. C.) 

664—-Letters from insurance company and agents admissible to-~ establish 
waiver of provision concerning proof of death. Betteys v. Attna Life Ins. 
Co. (Mich.) 

664—In action on policy, acts of defendant’s agent seeking to adjust 
thereunder held admissible. Axtell v. American Live Stock Ins. 
(s. D.) 

§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE, 

665—Appeal and Error—Service—Plaintiff in error held not entitled to con- 
tend that legal service had noc been had, in view of abstract Of record. 
Bafiey v. Pratertial Ald Uniot (ilO.) 2 cccccccccsenestnsevenstéssésepencvasd 

(1). In general, 

665(1)—Evidence held not to show company agreed for cOnsideratiun tu pay 
policy to plaintiff.—Assignment of policy to plaintiff as security for debt, 
held not shown by evidence. Burns v. Prudential Ins, Co. of America 
(Mo.) . . 

665(1)—Evidence held to show that insured employee quit work because of 
strike, and that, not having applied for individual policy, policy ter- 
minated. Chrosniak v. Metropolitan Life Ins. Co. (N. Y.) 

665(1)—Evidence held insufficient to show reliance on representations of 
agent as to amount to be paid at end of policy period. Punton v. Uni- 
ted States Life Ins. Co. (Mo.) 

665(1)—Evidence held to show transfer of policy to employer was equitable 
assignment of proceeds as security for performance of insured’s duties 
as employee. Winkelman v. Minnesota Mutual Life Ins. Co. et al. 
(Mont.) 
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665(1)—Finding as to value of insured property held sustained by the evi- 
dence. Jakober v. Commercial Union Agsur. Co. (N. D.) ....eeeeeeeeee 1315 
665(1)—Evidence held to support finding that insurer interfered with con- 
tract rights of insured and prevented payment of judgment obtained by 
him. Emerson v. Western Automobile Indemnity Ass’n. et al. (Kan.) .1776 
665(1)—Complaint in action on hail insurance policy held to plead insurable 
interest and to be sustained by evidence. Pasherstnik v. Continental 
BK, MIRED: © 05 c.csle'ya aces ob oe 4 0.be nto hole Vin eeu S Ey OAD Came pis 06 bers 1984 
(2). The contract, 
665(2)—Finding that parties had entered into oral contract insuring auto- 
mobile held sustained by evidence. Johnson v. Yorkshire Ins. Co. 
CRREOML): vanccwedbet sods vans e¥eccc ho'0'b Gao o ee oveeteeene ae sweeseesecieee - 473 
605(2)—Recital in policy of payment of premium prima facie evidence only. 
—Evidence held to show that policies had not become effective before 
the death of insured. Bostick v. New York Life Ins. Co. (U. S.) ...... . 545 
665(2)—-Evidence held sufficient to establish that insured was charged more 
than standard rate for life policy. Ames v. New York Life Ins. Co. 
COED. Evan ta bor 00.056. 630a etd GReEr Rone ns Eh ees bs OKs 05.6 bpd 0.0406 ne ba 6ge!s 584 
665(2)—Evidence held sufficient to establish delivery of benefit certificate to 
insured in lifetime and while in good health. Flynn et al. v. Royal 


ee Ee Oe RR ES eer errr rere rie oe 786 
665(2)—Beneficiary designated as brother-in-law held a creditor. Spring- 
ee ee, , Mee a, A Oe A CD 5 a a s'p no wre ee ab OE bbe 0.8 ue Otek ee ney 945 


665(2)—Evidence held insufficient to establish an enforceable contract for 
insurance. May v. Standard Fire Ins, Co. et al. (Mich.) 

665(2)—Evidence held to establish the issuance of an insurance policy on 
hogs. Axtell v. American Live Stock Ins. Co. (S. D.) 2024 

(3). Avoidance and forfeiture, 

665(3)—Evidence held to support findings of payment of premium and non- 
cancellation of policy. Agalianos v. American Cent. Ins. Co, (Calif.).... 223 

665(3)—Misrepresentations in procuring policy precluding recovery held not 
shown. Franklin Fire Ins, Co.-v. Britt (Texas)......ccceeececeeessees 326 

665(3)—Evidence held to show plaintiff was ‘driving in violation of law or 
contrary to the rules of the road,’”’ within automobile collision insurance 
policy. Ross v. Michigan Mutual Auto Ins. Co. (Mich.) ........ ee 

665(3)—Finding that representations Were not knowingly false and did not 
materially influence insurer held warranted. Security Life Ins, Co. of 


REE OE T ARERONED TOON 5 bee cbccnsech Cosecbuass aay dees rrerets hawow 646 
665(3)—Evidence held not to authorize finding of bad health at issuance of 
policy. Kaufman et al. v. Metropolitan Life Ins. Co. (N. Y.)....... sees, OOD 


666(3)—Finding that the insurer’s officers acquiesced in delivery of policy 
without collection of premiums sustained. #tna Life Ins. Co. of Hart- 
ee Fee er re re ra ere 1121 
665(3)——Evidence he.d to sustain finding that insured in accident policy did 
not abandon one occupation for ancther, in violation of policy. Thorne 
eat. Wes Aee BE. CG... CRIN. + nis 5 oo. wc 6 preview ecesmc a Miaceee seca @ acces 1510 
665(3)—Evidence held to warrant jury in finding premiums were not two 
weeks in arrears. Nationa! Life & Accident Ins. Co. v. Hanner (Ala.)....1590 
665(3)—Evidence justified finding that insured was unconditional owner of au- 
tomobile when applying for insurance and at time of its issuance. United 
Automobile Ins. Ass'n of Indianapolis v. Henderson (Ind.)...........0e. 1641 
665(3)—Evidence held to warrant finding insured did not misrepresent model 
of insured automobile.—Evidence held not to show conclusive misrepre- 
sentation as to list price of automobile.—Evidence held to sustain finding 
representation as to purchase price of automobile was true. Kenney v. 
Franklin Fire }Ins. Co. of Philadelphia (Mo) 
665(3)—Uncontradicted evidence held sufficient to support finding represen- 
tation that car not mortgaged, was not made fraudulently.—Evidence 
held sufficient to show that insurer had notice automobile was incum- 
bered with lien. Davidson v, American Cent, Ins, Co. (N. H.).......0e. 1681 
665(3)—Representations as to model and price paid for used car held not 
fraudulent. Stanley v. Belt Automobile Indemnity Ass’n (Kans.) 
(4). Loss and liability of insurer in general, 
665(4)—Bvidence held not to show vessel was navigated by naval officer, so 
as to make stranding a war risk.—Latter statement, contrary to sworn 
statement at time, must be most convincing. United States v. Standard 
Oli Co. of New Jorsey. (UV. B.) wccccccccecscscecs Co vevccesveccccceccoccces 205 
665(4)—Value; what proof sufficient to sustain burden on insured to show 
value of car insured stated. Security Ins. Co, of New Haven, Conn., v. 
en en ERE LETT Pee eee eens sede Scccccccesescces SIE 
665(4)—Insured must prove award of arbitrators in suit on policy, or prove 
arbitration refused or waived; ‘principal sum.’’ Oakes v. Franklin Fire 
See Se ee GUD id atns tho wcde boc tanerbebretn> ch ubhte cs op erade seed «. 1236 
665(4)—Evidence that stock of wall paper insured was substantially damaged 
by smoke custained.—Finding as to amount of damage to wall paper by 
smoke sustained, Bazille & Partridge, Inc,, v. American Eagle Fire Ins. 
Se ae EE ee OE Es COON ES 5.5: 5,5 8g 6 ee nwe.8's he 5 yeaa den da rade veaak 1263 
665(4)—Evidence held not to prove damage to plaintiff's goods from water ~ 
from broken pipe to have been caused by fire. Parshall v. Mechanics’ 
i Re CID oa Res nawene sd Peet baer Wve sicumeuae oobs hae here 











665(4)—Finding that disease was contracted more than 30 days after policy 
in force sustained. Gass v. Commonwealth Casualty Co. (Kans.)........1488 
665(4)-——-Evidence he'd rot to show disability was received from excluded dis- 
ease, Southern Surety Co. v. Butler et al. (Tex.)..........00-. covcceee eb O80 
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665(4)—Unexplained accident to automobile insured held not aided by prin- 
ciple of res ipsa loquitur. Continental Casualty Co. v. Paul (Ala.)......1626 
665(4)—Evidence heid to prove that assured was driving automobile described 
in policy at time of accident. Capelle v. United States Fidelity & Guar- 
anty Co of Baltimore, Md., et al. (N. H.) 
665(4)—Evidence held sufficient to sustain recovery under automobile 
ance policy against theft. Corporation of Royal Exchange Assurance of 
London v. Puckett (Tex.) -1732 
665(4)—Evidence in action on indemnity policy held to sufficiently prove rea- 
sonable value of attorney’s fee. McKenna v. International Indemnity 
Co. (Wash.) 
665(4)—Evidence held sufficient to show that insured sustained stated loss 
under burglary policy. Garten v. General Accident, Fire & Life Assur. 
Corporation, Limited, of Perth, Scotland. (N. 
(5). — Life and accident insurance. 
665(5)—Assault; evidence held not to show insured was making unlawful 
assault when killed. Sovereign Camp, W. O. W., v. Walker. (Texas) 410 
665(5)—Death of insured held proved. Prudential Ins. Co. of America et al. 
v. Stewart. (U. 8.) 
665(5)—Coroner’s jury finding insured was murdered does not compel con- 
clusion murderer intended to injure insured Mah See v. North American 
Acc. Ins. Co. of Chicago, Ill. (Cal.) 
665(5)—Evidence consisting of insurer’s letters held to sustain finding 
wey was received by accident. National Life & Accident Ins. 
nd.) 
665(5)—Evidence held not to show cancer from which insured died 
caused by accidental injury. Green et al. v. Locomotive Engineers’ 
Life & Accident Ins. Ass'n. (Iowa) 
665(5)—Definition of ‘cyclone’ in instruction held correct; evidence held 
sufficient to justify finding that storm killing insured was “cyclone,” 
Tupper v. Massachusetts Bonding & Ins. Co. (Minn.) 
665(5)—Evidence held to sustain finding death of insured result of bodily in- 
juries through “external, violent, and accidental means.’” Thorne et al. 
v. Aftna Life Ins. Co. (Minn.) 
665(5)—Evidence held to justify finding that injury was cause 
Wheeler v. Fidelity & Casualty Co. of New York. (Mo.) 
665(¢5 Svidence held to show insured ran a nail into his foot.—Proof that 
death might have resulted from one of several causes not sufficient.—Evi- 
dence held to show continuous total disability until] death. Frost v. 
Central Business Men’s Ass'n. (Mo.) 
665(5)—Evidence held sufficient to sustain verdict of death by accidental 
asphyxiation. Fehrer v. Midland Casualty Co. (Wis.) 
(6). Suicide. 
665(6)—Suicide; defense of suicide must be established to exclusion of every 
Other reasonable hypothesis.—Evidence held to show insured committed 
suicide. Eckendorff v. Mutual Life Ins. Co. of New York (La.)........ 
665(6)—Evidence held conclusive proof of death by suicide.—Evidence held 
to show that suicide was in “delirium” resulting from disease. Grand 
Lodge, A. O. U. W. of Arkansas v. Mode. (Ark.) 853 
665(6)—Evidence held sufficient to support judgment for beneficiary of life 
policy. National Life Ass’n. of Des Moines, Iowa v. Gorman, (Tex.) ....1103 
(7). Proof and adjustment of loss. 
665(7)—Nonsuit proper, when evidence does not show proofs of loss furnished 
within time stipulated; it could not be found without evidence that loss 
was within 60 days before proofs were furnished. Metcalf v. National 
Union Fire Ins. Co. (Ga.) 
665(7)—Evidence held to prove giving notice of hail loss. 
Continental Ins. Co. (Mont.) 


(8). Estoppel or waiver. 

665(8)—Iron safe clause held waived by adjuster. Terry v. National Fire 
Ins. Co. of Hartford, Conn. ds owewe wb obeee 

665(8)—Sufficiency of evidence to show waiver by insurer of inveatory and 
iron safe clause in fire policy must be determined by law of forum. 
Schusterman et al. v .Hartford Fire Ins. Co. of Hartford, Conn. (Mo.).. 

665(8)—Evidence held to show insurer’s agent consented to transfer insurance 
on goods to new location, estopping insurer from denying that goods 
were insured.—Evidence held not to show consent to incure goods at new 
location, or cOnduct estopping insurer from denying consent. Reid et al. 
v. Northern Assur. Co. (Calif.) obeeseosee 

665(8)—Evidence held sufficient to establish waiver by insurer of terms of 
life policy or estoppel by extension premium note. Kroksather v. West- 
ern Union Life Ins. Co. (N. D.) 

665(8)—Finding that insurance agent knew that another than insured owned 
interest in insured goods and was a partner in businesg held justified. 
Springfield Fire & Marine Ins. Co. v. Davis et al. (Tex.) 

665(8)—Evidence held to show false statements in application were made by 
agent. Standard Auto Ins. Ass’n. v. Russell. (Ky.) ... 

665(8)—Evidence held not to warrant finding of waiver of ‘notice and proof 
of loss. Fliashnick v. Massachusetts Bonding & Ins. Co. (N. Y.) 

665(8)—Finding of waiver of delay in making proofs of loss held warranted. 
Windsor Mfg. Co. v. Globe & Rutgers Fire Ins. Co. (Pa.) 

§ 666. AMOUNT OF RECOVERY. 

666—Renunciation of monthly payment of insurance contract by insurer 
justifies insured in suing for gross damages. {tna Life Ins. Co. v. 
Phifer (APK.) ..cccccccvccccses ceo ececesecectocesvoceccceteonseceess 
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666—Undisputed debt to company deducted though it denied all liability. 
Landrigan v. Misouri State Life Ins. Co, (MO.) ......cceeeccreeeccesece 


666—Creditor as beneficiary may recover future advancements out of pro- 
ceeds of policy. Springfield Mut. Ass’n v. Ogle et al. (MO.) .....-seeeee 945 
666—Full recovery where part of property not destroyed, is error. Automo- 
bile Insurance Co. of Hartford, Conn., v. Buie. (Tex.) .......e+eeee% -» -1393 
§ 668. QUESTIONS FOR JURY. 
(1). In general. 
668(1)—Permanent disability; whether insured totally and permanently dis- 
abled held properly submitted to jury. A®tna Life Ins. Co. v. Phifer 
CRS . boss bonne taw'ens nose aude sees eco ccteweectecnonceseseves on eSsba ga eee 
668(1)—Statutory penalty for vexatious refusal to ‘pay ‘loss for jury. Brab- 
ham v. Pioneer Life Ins. Co. of America (MO.) .....ceseecsecceecereces 192 
668(1)—Question of vexatious litigation properly submitted ‘to jury. Mc- 
Alister v. National Life Ins. Co. of United States (M0o.) .......+++.- . 969 
668(1)—Permitting jury to assess penalty for vexatious delay in settling ac- 


cident insurance claim held proper. Groves v. Great Eastern Casualty 
CO. “GRROD cc ep ecenetinws 


668 (1)—Question of defendant’s vexatious refusal to pay loss under “evidence 
for jury. L. Cohen Grocer Co. v. Massachusetts Bonding & Ins. Co. (Mo.)1980 
3). The contract jn general. 
668(3)—Issues of fact need not be submitted to jury, where as a matter of 
law contract was never completed. MacKelvie vy. Mutual Ben. Life Ins, 
er Sg Se ee ee ee ere errr eee eee eT eee cr 809 
668(3)—Whether oral contract of insurance of automobile had been entered 
into held properly submitted to jury. Johnson v. Yorkshire Ins. Co. 
SOD. . a chek dre wie whadore bas eWEs Cw bE ee hate os C6 nb e 0 6. piri ese sasvescce te 
668(3)—Whether when policy issued health and occupation of insured as de- 


scribed in application held for jury. Prahm v. Prudential Ins. Co. of 
America (N. J.) 


bnviec Ud vwshiebe ahs. wae hd 5 Sahite o4n'a edt, bat be we een Amand 983 

668(3)-—Insured held not negligent, as matter of law, in failing to have in- 
surance policy conform to agreement. Peterson v. Commonwealth Cas- 
i ee SE, "ey rrrs rts See eee eee ere TER eC TPL ee ee ee 526 

668(3)—-Construction of fidelity bonds for the court. Isaac Upham Co. v. 
Unijted States Fidelity & Guaranty Co. (Cal.) .....cceeeceeevecccces gpa. 1925 


(4). Avoidance and forfeiture. 
668(4)—Fire insurance policy held not forfeited, as matter of law, by addi- 
tional insurance.—Misrepresentations as to existence of other insurance 
held not, as matter of law, to avoid fire insurance policy. De Shields v. 
Insurance Co, of North America et al. (S. C.). oe pseeecvers cooscsne S18 
668(4)—Whether false answers were made and, if so, with intent to deceive, 
determined by triers of facts. Eaton v. National Casualty Co. (Wash.)..1586 
(6) —— Title or interest in, possession of, or incumbrance on, 
property. 
668(5)—Misrepresentation; whether there existed a misrepresentation of 
material fact avoiding policy. held for jury.—Directed verdict for insurer 
because assured’s interest had been misrepresented or changed without 


instrer’s consent, held properly denied. Le Shields vy. Insurance Co. of 
Drestn peneda OC A). CBs GQ. Me ides piicc eddie sass siseke pesecbaveee cccee O18 


668(5)—Transfer of title; whether bill of sale of insured’s interest to wife 


transferred title held properly submitted to jury. Stromblad et al v. 
meamever Fire Ts. Co. CM. Zidasedscsccccsvsonepvescvesccesctssgeas 305 


668(5)—Testimony held to raise issue for jury, and support finding that deed . 
was a mortgage._ Continental Ins. Co. v. Scott. (Texas) .......... + 409 


668(5)—Whether there was existing mortgage on insured property held for 





jury. Stoddart v National Liberty Ins Co. of America (MO0.)............ 74 
(6). —- Fraud or misrepresentations in general. 
Making and terms of representations in application for jury, but 
materially for court. North River Ins. Co. v. Atkinson. (Va.) acccces 484 


€68(6)-—Whether life insurance hazard materially affected by misrepresenta- 
tions in application for jury. Ames v, New York Life Ins, Co. (Minn.).. 584 


7). —— Hea!th, condition, or habits of insured. 

668(7)—Statement of applicant for life insurance that she had no ovarian 
disease although it existed according to correct medical usage held not 
misrepresentation.—Fact that applicant for life insyrance treated by os- 
teopath during time she stated sole treatment by physician held not to 
constitute fraudulent representation.—Statement by applicant for life in- 
surance that she was in good health not fraudulent because of receiving 
treatmen' for retrotiexed uterus shortly prior thereto. Galloway v. Pru- 
Sential Ina: Co: of “America CHARS) 6.0.02. <00055 0s eccnsromncesboue 733 

668(7)—FEvidence held to justify directed verdict on question whether insured 
had sarcoma. Smardon v Metropolitan Life Ins. Co. (Macs.)..........+. 766 

668(7)-—Words “deformity” and “infirmity” as used in application for insur- 
ance to be ressonably construed.—-Evidence as to whether applicant’s 
representations as to condition of health constituted material misrepre- 
sentation held for jury. Eastern Dist. Piece Dye Works, Inc., v. Trav- 


QUSTR TOM: CO. CIE. Vi) on ewe Won tie terre cere cctccesscecscenescebeces sie sie - 793 
668(7)—Applicant’s statements, if false, held to create igsue for jury. Brown 
v. Mutuai Life Ins. Co of New York (Ga@.).......ccceeeeeeceeee vores 804 


668(7)—Not error to instruct for plaintiff in action om life policy, where ap- 
plication shows inrureé in good health at delivery of policy, and fraud 
in application only defense. Federal Life Ins Co. v, Roberts (Okla.)....1047 
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668(7)——-Whether misrepresentations by insured were material is jury ques- 
tion on conflicting testimony. Southern Surety Co. v. Butler et al. (Tex.).1580 
(8). Payment of premiums. 
668(8)—Parol evidence of forfeiture of policy by nonpayment of assesments 
sufficient to submit question. State ex rel, Olsen v. Allen et al. (Mo.)... 200 
(9). Increase of risk. 
668(9)—-Verdict properly directed for insurer, where insured admitted breach. 
Leonard v. Northwestern Nat. Ins, Co, of Milwaukee, Wis. (D. C.)...... 
(10). Loss and liability of insurer in general, 
668(10)—“‘Rob bery by holdup” indorsement, whether 10ss within, held for 
jury; “Robbery.” Agee v. Employers’ Liability a Corporation, 
Limited, of London, Eng. (M0.) .......eeceececesees cuhnes Saeet- on mane 
668(10)—Whether insured caused fire to be set to premises “held for jury. 
Walz et al. v. Peninsular Fire Ins. Co. of America (Mich.) +00 8250 
668(10)—In action on fire insurance policy, cause and time of fire held ques- 
tions for jury: Keistler Co. v, Awtna Ins. Co, Hartford, Conn. (S. C.)....1331 
668(10)—Evidence in favor of insured as to cause of loss held purely specu- 
lative and insufficient for the jury. Continental Casualty Co. v. ane 


( Life or accident insurance. 

668(11)—Proximate cause of insured’s death held for jury. Kangas v. New 
York Life Ins. Co, 

668(11)—Circumstantial evidence of accidental death for jury. 
Ins Co. v. 

668(11)—Attempting to board moving train held not, as matter of law, vol- 
untary exposure to “obvious risk,” within meaning of insurance policy.— 
Whether insured attempted to board flat car of moVing train, exposing 
himself to ‘obvious risk,” held for jury. Christensen v. Natignal Trav- 
elers’ Ben. Ass'n of Des Moines. Iowa (Ta.) ..1480 

667(11)—Clause in accident policy covering injuries while riding in “place reg- 
ularly provided for passengers” held to refer to designation by carrier, 
and not by manufacturer. resence of passenger in carrier creates in- 
ference of relationship of passenger and carrier. Groves v. Great East- 
ern Casualty Co. (Mo.) 

668(11—Evidence held to make question for jury as to accidental injury and 
death therefrom, Martin wv. Travelers Ins. Co. (Mo.) -1553 

668(11)—Health policy may limit IHatilty, and peremptory instruction for full 
amount of policy error. Continental ‘Life Ins. Co v. Johnson (Tex.).....1585 


(12) Suicide. 
668(12)—Suicide: every other hypothesis than suicide must be excluded to 
take case from jury on wholly circumstantial evidence,.—Evidence held 
insufficient to take question whether death was caused by accident or 
suicide from jury. Fehrer v. Midland Casualty Co. (Wis.) 


(14). Notice, proof, and adjustment of loss. 
668(14)—-Whether statements in proof of loss were false and made with 
intent to deceive, held for jury. De Shields v. Insurance Co. of North 
America et al. (s. C.). sesvccwe ase 
668(14)—Evidence held sufficient to go to jury on waiver of proof of loss. Na- 
tional Union Fire Ins. Co. of Pittsburgh, Pa., v. Whitted (Ark.) -1202 
6.8(14)—Nonsuit proper, when evidence does not show proofs of loss tur- 
nished within time stipulated; it could not be found without evidence 
that loss was within 60 days before proofs were furnished. Metcalf v. 
National Union Fire Ins. Co. (Ga.) 
668(14)—Whether notice was timely given held for jury. 
v. Globe & Rutgers Fire Ins. Co. (Pa.) 


(15). Estoppel or waiver. 
668(15)—-Waiver, whether insured waived inventory and iron safe clause in 
fire policy held for jury. Schusterman et al. v. Hartford Fire Ins, Co. 
of Hartford, Conn. (Mo.) .. eecses éoes 
668(15)—Waiver of inventory and iron safe “clause ‘in’ fire. ‘policy held for 
jury. Schusterman et al. v, Fidelity-Phenix Fire Ins. Co. of New York 
(Mo.) obese esee 
668(15)—-Waiver of forfeiture of ‘thert policy” tor failure. to keep “auto locked 
held for jury. Doerr v. National Fire Ins. Co. of Hartford (Mo.) 
668(15)—Waiver of health provision in policy held for the jury. Brabham 
v. Pioneer Life Ins. Co. of America (Mo.) ae swees cawoks 
668(15)—Question of waiver and estoppel in an action on “life insurance poli- 
cies held for the jury. Carroll v. New York Life Ins. Co. (N. \ 
668(15)—Mere retention of premium does not constitute waiver as matter of 
law. Hanover Fire Ins. Co. v. Wood. (Ala.) 1 
668(15)—Testimony of insured held to show unconditional demand for 
ment of premium note. Home Ins. Co. of New York v. Smither. (Ky.) 
668(15)—In action on fire insurance policy, where the defense is breach of 
=e. waiver properly for jury. McDowell v. Fireman’s Fund Ins. 
So. (N. ~) 
668(15)—Waiver of provision as to proof of loss and estoppel to assert delay 
as defense held for jury. Simons v. Safety Mut. Fire Ins. Co. of Le- 
banon. (Pa.) 
668(15)—Evidence of waiver of cumulative insurance clause after loss oc- 
curred held sufficient to support denial of directed verdict.—Retention 
of unearned premiums evidence of intention to waive forfeiture. Whaley 
v. Guardian Fire Ins. Co. (8S. C.) 
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668(15)—Whether agent had knowledge that house was covered by other in- 
surance, and whether that constituted a waiver, held for jury. Bank- 


head v. Insurance Co. of North America, Philadelphia. (S. C.) .......-- 1356 
668(15)—Whether provision vitiating policy in case of mortgage waived, held 
for jury. Jeffords v. Tokio Marine & Fire Ins. Co. (S. C.) see eeeeeeeees 1725 


§ 669. INSTRUCTIONS. 
(1). In general. 
669(1)—Zinstruction sustained byethe evidence held not error. Emerson v. 
Western Automobile Indemnity Ass’n. et al. (Kan.) 
(4). Avoidance and forfeiture. 
409(4)—Instruction on measure of damages, where total loss of insuréd prop- 
erty held proper; refusal of instruction on good faith of insurer to re- 
pair, where building total loss, held not erroneous; instruction as to false 
representations in application and proof of loss held proper. Roquette v. 
eR a DS er rrr rere ee ee eee eee .- 2013 
C3). Health, condition, or habits of insured, 
669(7)—Instruction as to whether insured had been treated for any “ail- 
ment” improper under application relating to ‘‘disease.’””’ Cromeens Vv. 
Sovereign Camp, W. O. W. (Mo.) 
(11). Death of or injury to person insured and cause thereof. 
669(11)—Instruction should have required finding of facts as to injury in 
accordance with the policy. Martin v. Travelers’ Ins. Co. (Mo.) .......1553 
669(11)—Instruction tending to negative liability if insured was riding o 
freight car without right held properly denied.—Instruction relating to 
voluntary exposure to danger omitting element of knowledge held prop- 
erly denied.—Instruction as to voluntary exposure to danger held er- 
roneous. Continental Casualty Co. v. Whitmore. (Imd.) .........eee08. -1596 
(12). Extent of loss and liability of insurer. 
669(12)—Question of interest should be submitted in connection with main 
fustruction. Martin v. Travelera’ Ins. Co. (MO.) ...cccccvcvercaseccsere 1553 
(13). Notice, proofs, and adjustment of loss, ° 
669(13)—Instruction as to recovery of insured if he believed disability due 
to accident not erroneous, as not stating reasonableness of belief. Haw- 
thorne v. Travelers’ Protective Ass'n. of America. (Kan.) .......seee088 1483 
669(13)—Instruction of measure of damages, where total loss of insured prop- 
erty, held proper; refutal of instruction on good faith of insurer to re- 
pair, where building total loss held not erroneous; instruction as to false 
representations in application and proof of loss held proper. Roquette 
7, Dee (TOE: Tk. 0 BOP chin eavta ssh eiccnkiona LoVe bsa50 906 canenveké 2013 
§ €70. VERDICT AND FINDINGS, 
670—Attorney’s fee verdict for, held valid. Terry v. National Fire Ins, Co. 





of Hartford, Conn. (MO0.) ....... si Se kscan bes q60.0.00.69,5.90'0.9 000% Coscnesone OO 
670—Finding held sufficient finding of occupancy for particular purposes at 
time of fire. Agalianos v. American Cent. Ins. Co. (Calif.).......+.+++: 223 


670—Avoidance of policy by specifically found misrepresentations of material 
facts not affected by general finding that applicant withheld no ma- 
terial fact. George Washington Life Ins. Co. v. American Collapsible 





ee ae eS ee eae er errr re ee ee re 1032 
670—Spec'al findings held opinion of insured. Hawthorne v. Travelers’ Pro- 
Sere - Ce ON, - TURN. icine + HKpas SaWSe Cer eecevetres us Saawss 1483 


670—Finding that another held note reserving title to automobile held not to 
show conclusively that jnsured was not owner. United Automobile Ins. 


Ass'n. of Indianapolis v. Henderson. (1nd.) ......ccceeeecccecccresccece 1641 
§ 675. COSTS AND ATTORNEY'S FEES. 
675—Attorney’s fee in actions against mutual indemnity association insuring 
personal property held authorized by statute. Stanley v. Belt Automo- 
Bile Indemnity Ags’N. (KAN.) ..ncrccscccccccvcnccscvevvescsevevcsevecee 1784 


XIX, Reinsurance. 

§ 677. THE CONTRACT IN GENERAL, 

§ 679. ———- CONSTRUCTION AND OPERATION. 

679—Rider or supplemental cOntract held direct contract between insurer 
and policyholder.—Waiver; insured held not to waive or lose rights 
against original insurer ty making supplemental contract. Maddy v. 
National Life Ins. Co. of the United States of America (Minn.)........ 276 

679—Insurer assuming policy obligations of insolvent insurer, held not to 
have assumed policy obligations of one not consenting to assumption,— 
Money deposited with state treasurer by insolvent company may not be 
Withdrawn by another company unless policy obligations are acsumed by 
latter, and withdrawal of deposit raises presumption of assumption. 
Lucas v Pittsburgh Life & Trust Co. et al. (Va.) ....cccccccccescsevecece 421 

679—Amount due could not be changed by reinsurance contract.—Beneficiary 
not estopped from objecting to deductions pursuant to reinsurance con- 
tract, by insured’s failure to object and payment of premiums.—Construc- 
tion placed on reinsuring contract by state insurance department did not 
affect beneficiary's rights as defined by statute, Federal Life Ins. Co. 
Te CED | cnc aw ons sb 10.5 0584s bcd OUP K ESN OC OOR eS bE ae eceereevces 566 

§ 683. RISKS AND CAUSES OF LOSS. 

683—Reinsurance contract held not to cover all risks insured. Ohio Valley 
Fire & Marine Ins. Co. v. American Merchant Marine Ins. Co. (Ky.) ...1431 


XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS, 
§ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSUR- 
ANCE. 
688—General! statute not applicable to fraternal benefit insurance; recovery 
on policy for full amount cannot be attacked on appeal, where provi- 
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sions of policy not pleaded or litigated below. American Woodmen v. 
Smith. (Tex.) 
§ 689. SPECIAL CONSTITUTIONAL AND STATUTORY PROVISIONS. 
689—Statute as to contents of certificate inapplicable to one previously is- 
sued. Eminent Household of Columbian Woodmen v. McCray. (Ark.) 
689—Statute limiting quo warranto proceedings to attorney general is con- 
“oar Delaney et al. v. Grand Lodge A. O. U. W. of Massachusetts. 
ass. 

§ 693. CONSTITUTIONS AND BY-LAWS. 

693—Testimony as to contents of by-laws limiting liability improperly ex- 
cluded Home Mut. Life Ass’n v. Rownd (Ark.) Sod 

€93—Fraternal by-law cannot deny agency of council given authority ‘to ‘act. 
—Local council heid agent of order to give notice of disappearance. 
Steuernagel vy. Supreme Council of Royal Arcanum (N. 

§ 694. MEMBERSHIP. 

(2). Expulsion or suspension. 

694(2)—Burden of proof held on one attacking trustees’ order expelling mem- 
ber for lack of jurisdiction.—-Member could waive irregularity of filing of 
complaint against him in proceedings to expel—Appearance at trial of 
member sought to be expelled waived objection of insufficient notice.— 
Objection that trial of expelled member was held at distant place held 
not tenable where expulsion was not resisted on that ground. The Mac- 
cabees v. Sabine (Tex.) 


§ 695. OFFICERS AND AGENTS. 

695—Local camp clerk held agent of fraternal beneficiary association to make 
and report reinstatements. Kunes et al. v, Sovereign Camp, W. 
(Neb.) 


§ 696. POWERS OF ASSOCIATION IN GENERAL. 

696—Fraternal societies not prohibited from making payment for securing 
new members. Delaney et al. v. Grand Lodge A. O. U. W. of Massachu- 
setts (Mass.) wees 


§ 700. INSOLVENCY AND DISSOLUTION. 
§ 702. INSLOVENCY AND ITS EFFECTS IN GENERAL. 
702—Members cannot sue for receivership and liquidation when commissioner 
and attorney general refuse to act. Delaney et al. v. Grand Lodge A O. 
U. W. of Massachusetts (Mass.) 
§ 705. CONSOLIDATION. 
705—Obligation of reinsuring fraternal society measured by terms of contract 
of reinsurance.—Statute construed not to prohibit change in assessment 
rate of beneficial society. Roper v. Columbian Circle (Kans.) 
705—That member of fraternal benefit society had no opportunity to exercise 
option to pay higher rate and receive larger benefit did not entitle him to 
greater benefit than provided in consolidation and reinsurance contract. 
Miller v. Columbian Circle. (Kan.) 
(B) THE CONTRACT IN GENERAL, 
§ 716. CHARTER OR ARTICLES OF INCORPORATION AS PART OF 
CONTRACT. 
716—Member of fraternal society chargeable with notice of society’s consti- 
tution and laws and amendments thereto. Everett v. Supreme Council 
Catholic Benevolent Legion (N. Y.) . 
§ 717. CONSTITUTION. BY-LAWS. OR RULES AS PART OF CONTRACT. 
§ 718. EXISTING PROVISIONS. 
718—Constitution and by-law of fraternal company part of policy, when con- 
sistent therewith. Eminent Household of Columbian Woodmen v. Mc- 
Cray (Ark.) .. 
718—Presumption of knowledge of by-laws does not arise against applicant 
for membership. Modern Woodmen of America v Head (Ala.) 
§ 719. SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(1) In general. 
719(1)—Reserved pOwer to amend by-laws of fraternal association embraces 
matter of procedure.—Amendment of by-laws as to body to approve no- 
tice of suspension for disappearance can affect existing members. 
Steuernagel v. Supreme Council of Royal Arcanum (N. ) 
(3) Relating to date of assessment. 
719(3)—By-laws increasing rates held to leave it optional to member to re- 
duce amount of insurance or keep it in force by paying higher assess- 
ment.—Letter written members explaining new by-laws held not to af- 
fect their rights.—Rates adopted by fraternal benefit society held not 
arbitrary or unreasonahle.—Members’ contractual rights held not vio- 
lated by amendment of by-laws to increase rates.—Fraternal society’s 
power to increase rates held not limited by statements of officers when 
prior increase was made—Establishment of paid-up certificates, term 
certificates, etc., by fraternal benefit societies —By-laws and conduct of 
society thereunder held not to violate statute as to specifying purposes 
for which money to be paid and misuse of moneys. Delaney et a. V. 
Grand Lodge A. O. U. W. of Massachusetts (Mass.) 
719(3)—Having authority to amend by-laws may raise insurance rates. 
v. Knights and Ladies of Security (Kan.) 
(4). Changing amount of benefit. 
719(4)—By-law as to payment of increased assessments held reasonable. 
Kunes et al. v Sovereign Camp, W. O. W. (Neb.). 
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7.9(4)—Rates of fraternal benefit assessment may be changed, such authority 


being clearly rererved. Everett v. Supreme Council Catholic Benevolent 
SAC EI, AD aed epennecccbeyscsaubns oneek ivcheooss Co ereccsccccceseeces 
(6). Relating to suicide as an excepted risk. 
719(6)—Subsequent by-law providing for forfeiture of benefit certificate for 
suicide held valid. Miller v. National Council of Knights and Ladies of 
Security @f al. (NOD.) ~...ccccccdccscvsecvnecs ePab sd op 00 eccecvcencccencee 
§ 720. DELIVERY AND ACCEPTANCE OF CERTIFICATE. 
720 -Beneficiary certificate not effective until delivery and acceptance. 
Sovereign Camp, W. O. W, v. Reed (Aia.). ee ccecccccece 
720—P rovision requ iring good health at delivery of "certificate not avoided by 








for illness when certificate. was delivered; “estoppel. ee pbb tigaaes Camp, 


ww SP. D- Baintaem Ot GR, TOO a ocd covcctesancucs be aw bv es Were vecven 


§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 
(2). Effect of misrepresentation, breach of warranty or conceal- 
ment in general. 
723(2)-—False represntations to invalidate fraternal certificates need not be 
mxterial. Sovereign Camp, W. O W., v. Harmon (TeX.)......-.eseeeee8 
(5). Statements as to health, 
723(5)—False representations as to health, etc., by applicant for benefit cer- 
tificate held to avoid certificate. a — W. O. W., v. Har- 


treated. —Erroneous!y naming disease for which physician was consulted 
held not to defeat insurance.—Inquiry as to former diseafte does not re- 
fer to slight or transient ailments. Golding v. Modern Woodmen of 
MIOUTOE. ARTO). 6 csc vinccs0s Soscensartaers se ° Coe vecvccdscedsoues 
(6). Statements as to medical attendance 
723(6)—Replication denying attendance of physician for any disease ‘‘tending 
to shorten life or increase risk’’ held demurrable. Beason v. Sovereign 
Camp... W. ©. W. (Ala) oo ccccovsccccvcevescesece SE wewe sees ceecns see 
723(6)—Purpose of inquiry held to be to obtain names “of physicians, not of 
diseases, Golding v. Modern Woodmen of America (Mo.). we@ t 66 abe bb tie 
(7). Statements as to family history. 
723(7)—Incorrect history of applicant’s family does not vitiate life policy 
where no falsity or intent to decelve.—-Blerepresentat on or mistake as 
to family history does not vitiate life policy not conditioned to be void 


on such ground. Sovereign Camp, W. O. W. v. Hubbard. (Tex.) ....... Py 


(8). Statements as to occupation. 
723(8)—"Cecupation” of insured is principal business of life. Sovereign 
CARD, -W. SD. We, Wo CHBee. CHIR) sicccicnisecoeccvnecasesevedss weeesess 
(9). Statements as to habits. 
723(9)—Replication denying insured’s excessive or intemperate use of liquors 
held insufficient on demurrer. Beason v. Sovereign Camp, W. O. W. (Ala.) 
§ 724. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 
724(1)—Camp physician held agent of society, not of local camp. Golding 
Vv. Modern Woodmen of America. (MO.) .....ccsscececcsnerreescsccsncee 
724(1)—Benefit society held estopped to assert nondelivery of policy to as- 
sured.—Parol waiver of condition good though required to be in writing 
where no evidence showing no written waiver. Sorento Caer w.. Oo 
Wee Ve TBR, CEG). ccc ctedctvsnecveccsasupe neue renee 90 see ce ee 
(2). Misrepresentation, breach of warranty or fraud. 
724(2)—Insurer estopped from asserting falsity of answer as to occupation, 
where agent writing application changed answer of applicant. Modern 
Woodmen of Americn ¥. Bend. CAO.) oocccces vcccevesvvescnewesaceucs 
724(2)—Replication averring that date of birth was inserted in application 
4 ieeared's agent held demurrable. Beason v. Sovereign Camp, W. O. 
lo, SMES © Cader oak ba Kad sos phe 6 45S we pit Ee bors 0s Fh kOe 6 ha alae 6 0k 
724(2)—Acceptance of incomplete answer waives objection to fulse infer- 
ence therefrom.—Giving name of one disease for which physician was 
consulted does not show that insured would not have named other phy- 
sicians consulted.«—-Walver of complete answer is that of head officers.— 
Clause relating to knowledge of camp officer held inapplicable under the 
evidence.—Fraud by applicant defeats recovery even if complete answer 
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was waived. Golding v. Modern Woodmen of America, (Mo.) ..... oes « OST 
§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 
726—If fraternal insurance contract open to two constructions, that most 
favorable to insured will be adopted. .Shadley v. Grand ae of Broth- 
erhood of Railroad Trainmen (MO.).....ccccccsccrssccccsccsccsecccsces - 398 
26—Mutual benefit certificate construed strongly against ‘assurer. “Sovereign 
CR, WE. Ws ee: Ge es, RMD oc cmv tcanens tucenssettasedbissaces cued 605 
726—Special provisions of benefit society’s by-laws prevail over general pro- 
visions. Wickham v. United Brotherhood of Carpenters and Joiners of 
DL * Crate vin vo bb cab gv h4 0 eos ReRes os ab hess 66 Sep eens 8 kbs atsie¥ecka 1157 
§ 726%. CLASSIFICATION OF RISK. 
726%—"“Employed in mines’ within contract means regular employment. 
Sovereign Camp, W. O. W., v. Craft. (Al@.) ..ccccccccesecss jndeeaa hae 623 
726%—Night watchman taking’ care of locomotive hela “nostier” within by- 
laws of beneficial association.—Member of fraternal beneficial association 
running locomotive for lumber company held “locomotive engineer’ 
within by-laws. Sovereign Camp, W. O. W. v. Scott. (Tex.) ........++--1086 
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§ 730. CANCELLATION, SURRENDER, ABANDONMENT, OR RESCIS- 
SION 

720—Cancellation no action for wrongful, insured being in default in paying 
assessments. Hubbard v. Wo0dmen of the World (S. C.) 

(C) DUES AND ASSESSMENTS. 

§ 739. TIME FOR PAYMENT. 

739—Insured held not in arrears at time of death. Independent Order of 
Calanthe, etc., v. Kelsey. CED) inehatias Ake band see ee Cat bee xe eee 

§ 740. MODE AND SUFFICIENCY OF PAYMENT. 

740—Payment of dues and indebtedness to local lodge is presumably proper. 
Independent Order of Calanthe, etc., v, Kelsey (Ga.).........+..6- qeneee . 

(D) FORFEITURE OR SUSPENSION. 

§ 744. NATURE AND GROUNDS IN GENERAL. 

744—What constitutes “good standing” determined from laws of Order; that 
insured in arrears in dues to subordinate lodge held not to show he was 
= - good standing. Independent Order of Calanthe, ete. v. Kelsey. 

SD. vw 0c we se Vets s weekl od se Vests ol tbs oa'usnt Bae eele Soe nis is kad ee dee eS 

§ 745. STATUTORY PROVISIONS AGAINST FORFEITURE. 

745—Act held in application to insurance contract consummated prior to its 
enactment. Beason v. Sovereign Camp, W. O. W. (Ala.) .......eeeees 

§ 747. EFFECT OF EXPULSION OR SUSPENSION OF MEMBER. 

747—Irregular expu!sion held no defense to action by member of railroad 
brotherhood to recover assessments paid. Shadley v. Grand Lodge of 
Brotherhood of Railroad Trainmen (MO.) ......cccesccccecsetsceeeeeeeet 

§ 748. VIOLATIONS OF TERMS OR CONDITIONS OF CONTRACT. 

748—Whether occupation of insured as “handy man” required him to work 
underground is competent. Sovereign Camp, W. O. W., v. Craft. (Ala.) 

748—Fraternal order entitled to cancel policy of member who quit prohibited 
occupation and commenced it again. Trautmann v. Supreme Lodge 
The. Fo, CERO) nc knw eenc gee ees ide Uaesavr sk che teh heehee eshe) shke ees wadten 

748—Casual conversation between insured’s wife and local camp clerk of in- 
surer held insufficient as notice of change of occupation of insured. Sov- 
ereign Camp, W. O-W V. Scott. (TOK) cccvccvcvccscccccececcnvcescepeece 

§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 

§ 750. ——- DEFAULT AS A GROUND OF FORFEITURE IN GENERAL, 

750—What constitutes ‘good ctanding’’ determined from laws of order; that 
insured in arrears in dues to subordinate lodge held not to show he was 
not in good standing. Independent Order of Calanthe, etc., v. Kelsey. 
CGR) ~4 oc cee p Pecans png ttones chen ceases cs waras Gaaeanse sees eens tunes ues 

750—Suspension for nonpayment of dues held under by-laws to defeat re- 
covery on certificate. Sovereign Camp, W. O. W., v. Blanks et al. (Ala.) 

750—No liability on death of member in arrears. Belue v. United Commer- 
Omak . Rreverste,. (06. OC.) ov ence ckwededucs uhadbede cs snc aiba sha cae vvencetwakes 

750—Death of member of benefit society within three months from his pay- 
ment of arrears held to entitle beneficiary to funeral donation. -Wick- 


am v. United Brotherhood of Carpenters and Joiners of America. 
(Wis.) 


§ 753. 


SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT 
FORFEITURE. 





(1). In general. 
753(1)—Local clerk cannot accept payment of assessments by delivery of 
chattels. Sovereign Camp, W. O. W., v. Blanks et al. (Ala.) .........- 
753(1)—Payments held sufficient to prevent forfeiture of mutual benefit cer- 
tificate. Sovereign Camp, W. O. W., v. Reed. (Ala.) 
(2). Person to whom payment may be made. 
753(2)—Facts held sufficient to induce member to believe that officer was au- 
thorized to receive payments. Sovereign Camp, W. O. W. v. Reed. (Ala.) 
§ 754. EXCUSES FOR NONPAYMENT. 
754—Insured presumed to know contents of policy, in absence of fraud or 
mistake. Supreme Ledge EK. P., v. Wood. (U. &.)  csccoccccccedesescce 
§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
(1). In general. 
755(1)—Suspension of members for disappearance can be waived.—Fraternal 
association is charged with knowledge of disappearance of member im- 
parted to local council.—Denial of authority to waive by local body does 
not prevent waiver by central body on imputed knowledge. Steuernagel 
v. Supreme Council of Royal Arcanum, (N. Y.) ......ececsccccceccsees 
765(1)—Forfelture from nonpayment of dues not waiver. Belue v. United 
eB a i eee re eee re eee 
755(1)—Negligence in failing to remember to notify insurer of change of oc- 
cupation held to prevent beneficiary from setting up equitable estoppel 
to forfeit certificate. Sovereign Camp, W. O. W. v. Scott. (Tex.) 
(2). Powers of officers and agents. 
755(2)—Agreement of local clerk to pay assessment in payment for cow is 
not binding on order Sovereign Camp, W. O. W., v. Blanks et al. (Ala.) 
755(2)—Supreme Camp or officers may waive conditions for its benefit not- 
withstanding statute. Sovereign Camp, W. O. W. v. Eastis. (Ala.) 
755(2)—Statute authorizing restrictions on waiver by agent does not apply 
to foreign corporations. Steuernagel v. Supreme Council of Royal 
Arcanum. (N. Y.) 
755(2)—Failure of member of beneficiary association to pay premium held 
not to warrant forfeiture, where local branch paid it out of fund agreed 
to be used for such payment. Peterson v. Sovereign Camp, W. O. 
Ch. Bed gcc baw incovans 





765(2)—Provision agent cannot waive requirements is valid.—Estoppel can- 
not be based on acts of agent without authority to waive provisions. Sov- 
ereign Camp, W. O. W., v. Rodriguez et al. (Tex.) 
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(3). Demand, acceptance, and retention of assessment. 
755(3)—Collection of dues after right to forfeit certificate for nonpayment 
tends to show waiver of forfeiture. Sovereign Camp, W. O. W., v. Tam 
(Okla.) .... pos ccercevescassevesegcessesss ° recedes. OA 
755(3)—Forfeiture by change of occupation held not waived. Evidence held 
not sufficient to put officers of order on notice insured had forfeited 
rights under certificate. Allen v. Sovereign Camp, W. O. W. (Ala.) .... 
755(3)—Failure to give notice of suspension for five years after disappear- 
ance and acceptance of dues held waiver of right. Steuernagel v. Su- 
preme Council of Royal Arcanum. (N. Y.) 
755(3)—Acceptance of premiums on beneficiary certificate held waiver of 
extra premiums for engaging in hazardous Occupation. Sovereign — 
W. O. W. v. Leitsch. (Ky.) 
(4). Custom and course of dealing. 
755(4)—Forfeiture for nonpayment of dues, insurer may waive by any 
course of dealing inconsistent with the claim of suspension. Sovereign 
Camp, W. O. W., v. Tam (Okla.). ‘ necspeesdtenscevccs, BE 
755(4)—Waiver; custom of local financier ‘of benefit association to receive 
payments in month following that when they were due held waiver of 
forfeiture for non-payment when due. Glenn et al. v, Security Ben. 
Ass'n (Mo.) .. Cccecnnceccsetscccecscces 108 
755(4)—Payment of dues to local secretary not such custom as to abrogate 
by-laws. District Grand Lodge No. 11, Grand United Order of Odd Fel- 
lows v. Stevens, (Ark.) 
§ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1). Necessity of proceedings to declare forfeiture. 
756(1)—"‘Delinquency” in payment of semi-annual dues in advance held to 
automatically avoid benefit certificate. Travelers’ Protective Ass'n of 
America v. Ziegler (Tex.) 


§ 758. REINSTATEMENT. 

§ 760 PAYMENT OF ARREARS. 

760—Tender held to effect reinstatement. Bradley v. Ladies’ Catholic Be- 
nev. Ass'n (Mich.) 

§ 761. HEALTH AND CONDITION OF INSURED. 

761—Conditions precedent to reinstatement not complied with where member 
died before papers reached sovereign clerk. Sovereign Camp, W. O. W., 
Vv. Eastis, (Ala.) 


§ 763. WAIVER OF OBJECTIONS. 

763—Forfeiture for nonpayment of premiums held nat available to fraternal 
beneficial association in action on certificate. McBratney v, Sovereign 
Camp, Woodmen of the World (Mo.)....... occ rccccccesacececs 

763—Fraternal beneficiary association bound by action of loeal camp clerk in 
reinstating members suspended for nonpayment of assessments, Kunes 
et al. v. Sovereign Camp, W. O. W (Neb.) 

763—-Defense that insured was not in good health on reinstatement held 
waived. Donnegan v, Court of Honor (Mo.) 

§ 764. -- EFFECT 

764.—Payment in advance of semi-annual dues upon reinstatement held not 
to extend insurance six months from date of payment,—Construction of 
parties governs as to time for which advance dues are paid. Travelers’ 
Protective Agss’n of America v. Ziegler (Tex.)... ‘ 1 


BENEFICIARIES AND BENEFITS. 
68. PERSONS WHO MAY BE BENEFICIARIES, 
. —— STATUTORY PROVISIONS. 
70-—Benefit certificate must be payable to person within class prescribed by 
statute.—Death benefit cannot be made payable to niece by marriage.— 
Member of benefit society has only power of appointment limited to per- 
sons prescribed by statute.—Statute as to designation of beneficiary, 
when original beneficiary and others are dead, inapplicable to original 
designation. Lamothe et al. v. Societe Laurier et al. (Mass.) 
770-——New certificate naming memben’s estate ag beneficiary held ineffective 
even if it revoked certificate naming his wife as beneficiary. Anderson et 
al. v. Grand Lodge, United Brothers of Friendship of Texas (Tex.).. 
§ 771. ——- PROVISIONS OF CHARTER OR BY-LAWS. 
771—Beneficiary of one insured in benefit association and designated as wife. 
held not precluded from taking as dependent, when it appeared she had 
not been legally married, Frank iv. Frank (Ala ) 830 
771—Stepmother held not entitled to proceeds of mutual benefit insurance of 
stepson as a member of his “family.” Laseter v. Laseter (Ark.). 850 
771—Minors ceceiving aid and support from one not relative held not “de- 
pendents,”” within by-law relating to insurance beneficiaries. Heinzman 
Vv. Whiteman (Ind.) 713 
72. DESIGNATION OF BENEFICIARY. 
73. IN GENERAL. 
73—"‘Legal heirs’? used in insurance policy or benefit certificate to designate 
beneficiary include surviving spouse.—In clause designating beneficiary, 
the words “re&ted to him” held not limitation on words “legal heirs” 
of policy. Brotherhood of American Yeomen v. Shine et al. > 728 
§ 775 BY WILL. 
775—Bequest of fund to person outside “statutory class does not enable heir 
to take death benefit. Lamothe et al. v. Societe Laurier et al. (Mass.).. 762 
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775—Intention to designate beneficiary by wiil must be clearly expressed. 
Anderson et al. v. Grand Lodge, United Brothers of Friendship of Texas 
(Tex.) 
§ 779. CHANGE OF RENEFICIARY. 
§ 780. —— RIGHT TO CHANGE IN GENERAL, 
780—Holder of certificate may change beneficiary, unless contract ipo to 
contrary. Heinzman v. Whiteman (Ind.) ite 
§ 782. RIGHTS OF BENEFICIARY PREVIOUSLY DESIGNATED. 
782—Wife, as first beneficiary named in by-laws. takes benefit fund, where 
certificate issued after cancellation of certificate naming her as benefi- 
ciary names no legal beneficiary. Anderson et al. v. Grand Lodge, United 
Brothers of Friendship of Texas (Tex.) 
§ 784. MODE OF CHANGING DESIGNATION. 
(1) In general. 
784(1)—Change of beneficiary may be effected in any way, if no manner pre- 
scribed.—Where literal compliance with regulations concerning change of 
beneficiary impossible, equity will treat change as made. Heinzman v 
Whiteman (Ind.) 
784(1)—Beneficiary held not changed, insurer’s rules relating to such a change 
not being complied with. Burke v. Kiekebusch et al. (N. 
784(1)—Change of beneticiary must comply with constitution and by-laws of 
benefit society. Anderson et al. v. Grand Lodge, United Brothers of 
Friendship of Texas (Tex.) 
(2). Death of member before change is completed. 
784(2)——-Where insured dies after application for, but before a change of 
berfeficiary effected, equity will treat change as made. Heinzman v. 
Whiteman. (Ind.) 
(4) Issuance and delivery of new certificate. 
784(4)—Attempted change of beneficiary by issuance of new certificate on 
affidavit as to loss of original held ineffectual. Anderson et al. v. Grand 
Lodge, United Brothers of Friendship of Texas (Tex.) 
(5.) Change by will. 
r of fraternal benefit society held not entitled under by-laws 
to revoke certificate and name new beneficiary in will. Anderson et al. v. 
Grand Lodge, United Brothers of Friendship of Texas (Tex.) 
(6). Who may make objection. 


784(6)—Original beneficiary cannot complain of failure to follow regulations 


in change of beneficiary. Heinzman v. Whiteman (Ind.) 
(7.,  Estoppel and waiver as to mode of change. 

784(7)—Waiver by benefit society cf requirements relating to change of ben- 
eficiary, cannot impair rights vested upon insured’s death Heinzman v. 
Whiteman (Ind.) 

§ 785. DEATH OF BENEFICIARY BEFORE INSURED. 

785—Member’s father entitled to benefit money on member’s death without 
issue subsecuent to death of husband designated as beneficiary and moth- 
er, Grand Court Order of Calanthe of Texas v. Welch (Tex.) 


§ 786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME PAY- 
ABLE. 

§ 787. IN GENERAL, 

787—Provision in constitution of fraternal benefit society defining total disa- 
bility held binding on member. Kelly v. Brotherhood of Railroad Train- 
men (JIl.) 

787—Provision of charter excluding liability for death while’on duty as 
“soldier” did not include person enlisted in navy.—Provision of charter 
excluding liability for death of soldier not entitled to liberal construction, 
Resolution of association held not a construction of charter as excluding 
lability for death in navy. Schroeder v. Amalgamated Ass’n of Street 
& Electric Ry. Employees of America (La.) ... 

787—Whether killing of assured by beneficiary was accidental must be de- 
termined from the standpoint of ascsured.—Facts held not to show that 


insured died by hands of beneficiary, not by “accident.’’ Hutcherson et 
1 


al. v. Sovereign Camp, W. O. W. (Tex.) 
§ 788. SUICIDE. 
(3). Effect of incontestable clause. 
788(3)—By-law of fraternal company as to “suicide” incons'stent with pol- 
icy. Eminent Household of Columbian Woodmen v. McCray. (Ark.) 
§ 790. ete OF ASSOCIATION AS TO ALLOWING BENE- 
TS. 
790—No liability under provision of constitution of fraternal benefit society 
authorizing payment as gratuity merely. Kelly v. Brotherhood of Rail- 
road Trainmen. (Ill.) 


§ 791. AMOUNT OF BENEFITS. 
(1). Death benefits. 

791(1)—Suicide—Liability under suicide provision in benefit certificate held 
measured by time certificate has been in force, Dickey v. Supreme 
Tribe of Ben Hur (Mo.)... ckeehbisesbsaevenissedetes 

791(1)—Subsequent by-law changing amount of fraternal benefit held valid, 
such authority being reserved by reissued certificate. Everett v. Su- 
preme Council Catholic Benevolent Legion. (N. Y.) 

791(1)—Benefit association’s, liability restricted to amount specified in by- 
laws. Home Mut. Life Ass’n. v. Rownd. (Ark.) 

§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 
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793—Absolute divorce granted wife will not ipso facto abrogate her desig- 
nation as beneficiary.—Designation of beneficiary held not revoked by 
divorce of wife under law of wills. Ancient Order of Hibernians et al. 


WV, ne UE LR... CE OMILD, vs cureieg Sawn». Sic a seeds Lawabe bed bb be SOE D SV edn 6 648 
793—Beneficiary held not entitled under constitution to recover amount for 
monument, Sovereign Camp, W. O. W., v. Craft. (Ala.) ........-e000: 623 


793—Statute as to share of surviving spouse as “legal heir’ of insured con- 
strued. Brotherhood of American Yeomen v. Shine et al. (Iowa) ...... 728 
793—Wife held entitled to benefits of mutual benefit insurance, regardless of 
ineligibility of deceased’s stepmother, a cobeneficiary. Laseter .v. Lase- 
RO AD 2.5 do 0s omens bain hs 6 Hp:0 OWb-0 Le bRb STS hs 0000 EM KGS © Seib's 6.5 te 850 
pe person not in relation to insured as provided in by-laws of “Sovereign 
Camp, Woodmen of the World, entitled to fraternal benefit certificate.— 
Heirs of holder of certificate of membership in fraternal insurance held 
beneficiaries. Atkeson v. Sovereign Camp, W. O. W. et al. (Okla.) ....1051 
793—Residuary legatee under benefit society member’s will held not entitled 
to benefits: “person.”’” Anderson et al. v. Grand Lodge, United —oere 
CE PESO ONTD Gl TOMBE, RIOR) 6 0c ced ea oa siomnacccdnds teen sacs ° 


§ 799. INTEREST ON AMOUNT OF BENEFITS. 


799—Accrual of interest on nonpayment held not affected by certificate limit- 
ing time to sue.—Beneficiary held entitled to interest. Sovereign Camp, 


rt ee ee a rn Ces ware 6k ve ck eh Cb ekwee bah hse G2 eps <iis Tike bb oe 086 606 
799—Judgment on policy properly — — American Woodmen v. 
Os 2 CRE 6 hb. FETS CS Oe Faris chews TAM OL A585 Ried Ceo es ececre 2s oesetead 


§ 800. DAMAGES FOR REFUSAL OF PAYMENT. 

800—Penalties—Whether assGciation liable for penalties for vexatious de- 
lays and attorney’s fees depends on insurance contract. Bailey v. Fra- 
ternal Ald Union (MO.).cccccccccccccccsccccccccccscccccsccsccccctsosces AM 

(F) ACTIONS FOR BENEFITS, 

§ 813. PARTIES. 

813—-Mutual benefit association cannot question right of assignee of benefi- 
ciary certificate for security to sue. Allen et al. v. Protected Home Circle 
(Boyer-Kruse Mortuary Co., Interpleader) (Kan.) .........eee005 Teer es . 574 

§ 814. PROCESS AND APPEARANCE. 

814—Statute relative to service of process on fraternal societies held to apply 
to all societies and not discriminatory. Wilson et al. v. Supreme Forest, 


Woodmen Circle. (Ga.) ......+... whine Wa > Ow 0.0 Cb be aes Goiek ccasteseces OOO 
814—Statutory mode of service upon fraternal society “held exclusive, a 
aic Templars of America v. Briscoe. (Tex.) ......esececeees cpeinieVees can eee 


§ 815. PLEADING. 
(1). Declaration, complaint, or petition. 
815(1)—Waiver; facts pleaded in action on fraternal benefit certificate held 
sufficient waiver of cOnditions of constitution and laws. Sovereign 
Camp, W. O. W:, Vv. Chaffer CORI.) 0. cccccccccesccccpoevecvicccocesace SOG 
815(1)—Complaint on mutual benefit certificate held not demurrable for fail- 
ure to set out insurance agreement or as stating conclusion. a 
Comin: Ws Gee. BTR. GRIND isto cre cs eens Cost hess ein sateen en 5 605 
(2). Plea, answer, or affidavit of defense. 
815(2)—Plea averring falsity of applicant’s answer as to date of birth and 
consequent assessment at smaller rate held sufficient. ane v. Sov- 
a a a A A OS eee reer errs eee - ebwe'en coures 547 
(4). Issues, proof, and variance. 
815(4)—Defenses other than that set up in plea held without merit. Inde- 
pendent Order of Calanthe, etc., v. Kelsey (Ga.) ......c.eeeeccecceeecees 386 
815(4)—Defense benefit certificate was not signed by local counsel must be 
set up in answer. Golding v. Modern Woodmen of America. (Mo.) .... 957 
815(4)—Forfeiture not permitted where no allegation of misrepresentations 
in application. Sovereign Camp, W. O. W., v. Hubbard. (Tex) .......11 
§ 816. EVIDENCE. 
§ 817. ——- PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general, 
817(1)—Burden of proving defenses is on insurer, after prima facie case 
for beneficiaries. Welch et al. v. Fraternal Aid Union (MO.).......... 80 
817(1)—Defendant has burden of proving insured was not initiated as re- 
quired before delivery.—On proof of issuance and delivery of fraternal 
benefit certificate, society has burden of disproving validity of contract. 
Golding v. Modern Woodmen of America. (MO.) ..........65 Vaden eee betes 957 
(2). Matters of avoidance or forfeiture. 
817(2)—Presumption of continued good standing stated. Knights and Ladies 


Oe ae. i. Eee, EAT. cues panes 6k hboenadwiiet sd Se paneadceess 869 
817(2)—Applicant presumed to _— given true date of birth. Beason v. Sov- 
gw Re Ae a, eS ee ee ee rr ee Pere rr 547 


817(2)—Receipt of remiums held sufficient to require benefit society to 
prove lack of officer’s authority to receive them. Sovereign Camp, W. 
Ce es RE “CRB deo chk. cp Acc dete bss FASE SV ERED «0-0 LODGES eh? 606 
817(2)—Burden on beneficiary to show that fraternal beneficial association 
was estopped to claim forfeiture. anya He Camp, W. O. W. v. Scott 
a Ee OC Ty 2 eR ere ret os vesakp vat wh obin's shh gtk sis oe akes 1086 
(3). Cause of death or injury. 
817(3)—Burden of proof as to suicide on insurer notwithstanding statement 
in proofs of death. Dickey v. Supreme Tribe of Ben Hur (Mo.)........ 
817(3)—Burden of establishing exception in fraternal] benefit certificate, re- 
lating to death of assured by hand of beneficiary, rests upon insurer. 
Hutcherson et al. v. Sovereign Camp, W. O. W. (Tex.) ......++5+ pane vennes 
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§ 818. ——- ADMISSIBILITY. 
(1). In general, 
818(1)—Failure to repay assessments held material ‘to show initiation. 
Welch et al, v. Fraternal Aid Union (MO0.)........ee-cceecececcccences 
818(1)—Oral testimony as to manner of execution of application for certifi- 


eate in fraternal association admissible. Moreland v. National Council 
Of Seuarity, Wem. AMeN,: CEOM) 0 ios west vucge estas ae sd weale Skb0 bch ks Come 


818(1)—Membership card on reinstatement in fraternal benefit association 
held admissible as showing subsequent agreement as to effect of pay- 


570 


ment of dues. Travelers’ Protective Ass’n. of America v. Ziegler. (Tex. 1116 


(2). Misrepresentation, breach of warranty or fraud. 
818(2)—Oral testimony as to questions asked deceased before signing appli- 
cation for insurance held admissible. Moréland v. Nationa] Council of 
Security Ben. Ass’n. (Kan.) 
(3). Forfeiture of certificate. 
818(3)—Checks showing previous overpayments held admissible. Sharp v. 
Supreme Council of-Royal Arcanum. (MO0.) ......ccecccccscvccscccceser 
(4). Death or injury and cause thereof. 
818(4)—War department’s certificate as to date and manner of insured’s 
death held admissible. Woodmen of the World v. Maynor. (Ala.) 
§ 819. -——- WEIGHT AND SUFFICIENCY. 
(1). In general, 
819(1)—Delivery of policies—Proof certificate was delivered raises presump- 
tion of initiation. Welch et al. v. Fraternal Aid Union (Mo.)........... 
819(1)—Evidence held to establish attempt to comply with society’s re- 
quirements for change of beneficiary. Heinzman v. Whiteman. (ind.) 
(2). Matters of avoidance or forfeiture. 
819(2)—Evidence held to show warranty of good health was true. Golding 
V; Modéra. Woedmien of AMOrich. (ING). 6.0 sc onc t.6 5s Se bct ons ps ccs eactie 
819(2)—Testimony held to support finding of payment of dues. Knights and 
qemres: Gf GeCutity. Vi. Lisween. CAPR) bs oo neens se Ser ceases sss temcaes 
819(2)—Evidence held insufficient to support verdict for beneficiary under 
life policy. Sovereign Camp, W. O. W. v. Harmon. (Tex.) .........4+. 
819(2)—Evidence held insufficient to overcome evidence of payment of pre- 
miums. Sovereign Camp, W. O. W., v. Reed. (Ala.) 
819(2)—Evidence held to sustain finding as to age of member of fraternal 
beneficial association.—Evidtnce held to sustain finding of payment of 
burial assessment by member of fraternal beneficial association. Su- 
preme colony, United Order of Good Samaritans. (Ark.) ..........0.05- 
819(2)—Hearsay testimony as to death of assured’s brother held too uncer- 
tain to justify forfeiture of policy. Sovereign Camp, W. O. W. v. Hub- 
WONG. CROBD). ccc ss wrens Vests de csdeas obs t hesde weds bss cabvebuewasay esa 
(3). Estoppel and waiver. 


819(3)—Local agent of beneficial asrociation held agent of association and 
not of insured. Sovereign Camp, W. O. W., v. Chaffer (Okla.).......... 
819(3)—Evidence held not to show knowledge by insurer that insured was 
engaged in hazardous occupation so as to estop it from claiming forfei- 
ture. Sovereign Camp W. O. W. v. Scott. (Tex.) 
(4). Death or injury and cause thereof, 
819(4)—Evidence held not to show conclusively insured died of heart dis- 
ease, Welch et al. v Fraternal Aid Union (Mo.).......... reer ee 
819(4)—Evidence held insufficient to sustain finding for beneficiary on issue 


of suicide Miller v. National Council of Knights and Ladies of Security 
~ BE CIRO: Kha Sader CERRAES bP CEUS En cls 6g US4 UO heaters Late eees eens aoe 


0. AMOUNT OF RECOVERY. 
oaa1. IN GENERAL. 
21—Deduction from fraternal beneficiary certificate of unpaid extra pre- 
miums for engaging in hazardous occupation allowable after insured’s 
death. Sovereign'Camp, W. O. W. v. Leitsch. (Ky.) 
§ 825. QUESTIONS FOR JURY. 
(1). In general, 
825(1)—-Evidence held to raise jury question as to whether insured was in- 
itiated.—Proofs .of death shOwing defense which are uncontradicted, 
authorized demurrer to Plaintiff's evidence. Welch et al, v. Fraternal 
AiG Wokee CABG, | oo. 5 6035.06 2 dc owe c Festa tcp getanscetcs? sgancend de 
825(1)—Condition of dependency of ‘one who thought herself “legally married 
held not broken as matter of law immediately upon learning true facts. 
Prane.. Ve. PORE. | CAI ooo yesifi ec dewet ce o.c0 Vibe ics sewpen tubes tn ean eee 
825(1)—Whether insurer’s agent wrote in answer different from that by in- 


sured to question as to occupation for jury. Modern Woodmen of America 
Wi: FEO CRA i gine Pause ks ue PEC REd ob 58d Badccied se Coed skies paces buetee 


825(1)—-Whether acceptance of premium by local clerk of fraternal order 
knowing insured had changed to extra hazardous employment was waiver 
held for jury. Reynolds v. Sovere’'gn Camp, W. O. W. (S. C.) 
(2). Avoidance or forfeiture. 
825(2)—Warranty, Evidence held to raise jury question as to breach of war- 
ranty against use of intoxicants.—Assessment evidence held to raise jury 
question whether assessment fOr month in which insured died was paid. 
Welch et al. v. Fraternal Aid Union (Mo.)...... se Wivawecvatedhcn wee es 
825(2)—Forfeiture of fraternal benefit certificate by nonpayment of dues held 
for jury. Sharp v. Supreme Council of Royal Arcanum. (Mo.) ........ 
825(2)—General affirmative instruction erroneous, where evidence is not con- 
clusive. Beason v. Sovereign Camp, W. O. W. (Ala.) 
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825(2)—Whether general custom was established by payment of dues to lo- 
cal secretary, so as to make him agent of superior body, was for jury. 
District Grand Lodge No. 11, Grand United Order of Odd Fellows v. 
eT es. “EMU UD ode 0.45 Shes 602 hams eMedia tees awe Dan gh opin pyr Gand bacgesiedie 

825(2)—Evidence of efforts to pay dues to avoid suspension of 7 held 
sufficient for jury. Boyd v. Sovereign Camp, W. O. W. (S. C.) 

(3). Death or injury and cause thereof. 

825(3)—Testimony held insufficient to prove suicide as matter of law.—Rule 
as to proof of suicide held applicable only where facts are determined 
by the court Dickey v. Supreme Tribe of Ben Hur (Mo.)........eeee08 

825(3)—Affidavit in death proofs by attending physician held not conclusive 
against right to recover. Welch et al. v, Fraternal Aid Union (Mo.).... 


§ 826, INSTRUCTIONS. 


(1). In general. 
826(1)—Defendant’s requested instruction as to failure to repay assessments 
held erroneous,' Welch et al. v. Fraternal Aid Union (MO0.)........eeee08 
826(1)—Instruction held not to authorize recovery if misstatements were in- 
nocent. Golding v. Modern Woodmen of America. (MO0.) .........-ee0- 
826(1)—Refusal to instruct as to right to change beneficiary held not error 
where that issue was immaterial. Head Camp, Pacific Jurisdiction W. 

ie ROR ee Sr ert eee rt re eter 
826(1)—Instruction as to heir’s right to recover properly refused, where it 
did not appeal plaintiff's were member’s sole heirs.—Instruction as to 
right of heirs to take properly refused, when no such by-law appeared. 
Lamothe et al. v. Societe Laurier et al. (Mass.) 
(2). Death or injury and cause thereof, 
826(2)—Instruction as to evidence necessary to prove suicide held improper. 
Dickey v. Supreme Tribe of Ben Hur (Mo.) 


§ 828. JUDGMENT. 


828—Insurer held entitled to deduct assessments for balance of current year. 
Welch et al, v. Fraternal Aid Union (Mo.)........... 
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